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HaglaMd, 

Statufet. 

aeils.cbBp.t.   OifiB to cbarltlea Z81 

SCar.U.   Service  ot  prooen  oa  Bundav ISB 

Ob8p.B,tS.    Statiiie of fraudg. Willi  lU 

Sft  *  ADoe.   Traosferot  promMsory  oocee 191 

UAHVIoboliap.SI.    UeaniDroI  mODLh 1G3 

United  Sta.tea. 
Oonititvtiim. 

ATt.1,11.   QuaUfloaMon  of  elaaton 91 

It.    mecUoDa 683 

B.   BacrulaClon  of  oommeroe ISO 

CLL   NatuTaUutloD 701 

Art.S,II.    Coona 7»4 

13.    Sitent  of  ludlolal  power TB8 

Amend.S.   Cruel  aod  unusual  punlab meet T3G 

10.    Beaerfed  power TSl 

tl.   Sultagalnn  BtaUi K 

14.IL   Gqual  protectk>Daflawa..n,2iE.T8£ 

15,11.    Civil  rlffbla 81 

etaluUi. 
int.  ISi.    Judldarractj  binding  efTeot  of  state 

decision  on  Federal  court GIT 

18n,An|[.E.    Direct  tsi TIS 

18IS,JalraL    Appropriation  or  water 188,  an 

ISnl,  JulV  B.    Blgtin  of  paleniee  gublect  to  wa- 

ttr  riohtB  IB8.aSI,»8 

Ao^.S.    KnlcrbtaofPrttilas HO 

un,  MarcbS  (IS  Stai.  at  L.  4T2|.    Disposal  of 

wiiblnlu- 
rlwUotron 

its,  378 

Oet.1.    EnlcbtaofPjthiaa 810 

m  L.  R.  A. 


lSaK,HaT».    KnUhts  of  Pvlhlas SIO 

18Ba.Bepr.n.   To  forfeit  railroad  land  grauta.  739 

1801.  Harob  2.    Refunding  direct  tax Ilh 

HarchS.    Judiciary  act 118 

SPttitUt  at  Large. 

Tol.G,p.lO^    Territory  of WlaooasiQ S3S 

p.  UE,  cbap.  ».  I X.    Banliruptcy  act m 

e,p.M.   AdmlctlDg   wisooDsiti  to  Hate- 

bood S30 

11.  p.  £118.    Prolectlnsrlpbtsotapproprte- 

[orsof  water 188,018 

IS.  p.  as.    BiRbU  of  patentee  subject  to 

water  rlBbts , 188,  BBS 

18.  p.  ITS,  obep.  U>r.    Disposal  of  suit  not 

wltbln  Jurladlction    £89 
IS.  p.  SB.    Telefrrapboompanlea OH 

Betiud  Statutet. 
■  Tax    Jurladiatlonof^nlled  BtatesoourU...    338 

fflan.   Form  of  minltia  location HM 

tits.    RiKbt  lo  possenionofmine SOS 

£380.    Appropriation  of  water 188,3*7 

231U.    Patents  tor  land  Bubjeet  to  rlgbt«of 

approprlaforl 188,887 

eaia.   Juriadlctlunol  United  Slateecouru..   838 

Coiutitution. 
Art.l,l&    Form  of  statutes. ....'. 8U 

Statute*. 

1800,  Feb.  U  (Act*  18GI».«I,  p.  119.    Foreign  <<>- 
lurance 
oompenles   8M 


ism,  Varch  e  (Act!  18M-75,  p.  !«».   Forelra  tn- 
18BJ,  Feb,  a  [Aott  IBBfrW.  p.  Bfi),        """cE^li 


CbplUI 


U  188A-87,  p.  inn.    Lice 


Art.!. in.   BzUe.. 


Oanititution  JS74, 


dunaaferm  of  olBce , 

lia.    tJnlfonnltj-ot  tsj«tion 4 

Stotvta. 

1873-Tl  p.Bl.    CbBTter  of  Eureka i 

isae.   Ifaich  IS,  p.  8U.     EicludlDic  teirlMir 

from  Ban  Dlevo. . .   1 
lBtt,p.UB.    AdJunUnentof  munldpaUadebt- 
edDenupoii  dlTlUoa  odUprop- 


Ctvil  <M». 

lit.   AtlMralloD  b7  mark MS 

1001.    Tille  by  preKriptlon SJU 

ma.   EiecuiloD  ot  wilta «i 

.  1*11.    Appropriation  of  water STO 

141%    Ctaanse  al  plnoe  of  dlveraloa  of  water 

gsT,  MS 

I  141&.    Uetbod  of  BppmprlatlDir  water £80 

HIS.    SSeol  of  failure  ID  oomplrwltb  rules.  SXD 

MH.    KlpMlan  rights- W 

Peliiical  Oxfo. 

IIZSS.    DutTof  district  attoroer tU 

tiat.    niinjrterniof  ofloe 411 

iffrt    city  oBcers:  oath  of  oflloe (11 


tiSable 
Codi  qT  Civil  Precedun. 

I    807.    Form  of  acltOD 802 

14tS.    Homealead  lu  deoedeDt>i  cMata T^ 

18BS.    Burden  otproof 172 

Florida. 

Bill  <^  Bisht*. 
110.   Neoea«lt7  of  IndlLtment fGB 

SlatvUt. 

IMT.  chap.  STTS.    Charter  of  JacksoDTille SM 

I  "SB.  chap.  WW.    SullKtocrJoiD  cultlnfftree*.    T!T 
lti93.  chap.  42S0.    Jackson  vlue  bonds 644 

StattiUt. 

US8.Dee.B.    a)dincatton  of  laws 14* 

USB.  Dec  18  (pp.  »-3fi).    ProbaM  of  vrlM  Id 

■olemo  form....    148 
80  L.  R.  A. 


ISKiDpe.  W.    PenalI]'0Dte>e8Tapb«impaiilea    U» 


"is; 

Cbda. 

■  Dii.liicinni  >,n  appeal • 

i!i-u  MlMi..«iiJirrevooatloDofwm.    1< 

I'iitf.-  I'f  Kij|.i  ID  BoiemD  form 1- 

E  I 

i...,.  ..(  ,-,,ii  T.ropertj 6 

Ait.e.1  X 

minois. 

Conililutitm. 

Stattttei. 

184B,  chap,  ffi,  p.  ISa    FIIIdr  certlfloataaof  or- 
gaoliatioD  of  cbuToh.. 

18T9,  p.  178.    Eiemptlon  from  gam'-" 

18ae,JuDel.p.8ffi.    Ailomey^tee 
foroemeot  of  m" 


Fraetiee  Act. 
I  BO.    Powen  of  Bupn'me  ooart.......„. ...... 

RtUied  Statute*.  13?4. 
P.  4M^   No  eiemptlon  from  aervant^  dalin 


(.  1*8.   Orounda  for 
MM.    JudgmeDt  b;  ooDteMOD-.. 

.Starr  ■£  Curtis  Annotated  Staivla. 
ToL  1,  pp.  ISM,  laOfi.    ProvlDB  claims  agalnat 

HsslftTieil  eelste I 

p.  UttI,  1 10.    Bffeot  of  failure  to  pre- 


a,  chap.  4B,  I : 


Form  or  b« 


mlDi 


ia.   Effect  of  marklDsr  aai^ 
K!,p.Sfo.   Marklatr  bajlotalir   I 
funfi  Revised  StalKtet. 
P.  Itt.  1 1.   PrefercDce  of  wasea  Id  case  of  as- 


Rerited  Statute;  ISSl. 

I   BBS.  Appeal  br  leas  tban 

tea.  Jurlsdlctlonofjunlu«.»pcvc.. 

1489.  JurlsdicMoD  of  justloe  of  peace... 

SlfiS.  ADDCiailoDOf  land  to  dty 

81B0,  AnneiaHun  of  land  in  ctiy 

SIVT.  AoneiatlUD  of  land  tooily 

ai4S.  Appeal  Id  anneiailOD  prooeadlna 

8ST4.  Acknowledging  plat 

sum.  BacordlDg  plat 

Eeviaed  Statute;  !89i. 

I    B47.  Appeal  br  less  than  all  copartlfa I 

VK.  Jurisdiction  of  ]u8tloeoIp< 

IfiOO.  JunsdlotloDotJuBtloenf  pi 


in  of  liistloeol  peace... 
iDotJuBtloe-' 


Itoolty 

4I!S4.    Appeal )□  annexation  ptoceedlQKS... 

4411.    Acfanowlediing  plat 

4413,    BecordiDg  plat 


1.  Assem.  chap.  T6, 1 10.    Lloraae  of  raed. 
1.  Aiwm.  cbHp.lS<,  I   %,   Lloeose  nf  med^ 


CiTATIOm. 


ti  Gen.  AmsBL  ohai>.  88,  |   8l 


LioeiMeof  med- 
idDeveDdon..   4M 


Code. 

f  807.   Oounty  newspaper* 886 

1280.  Liability  of  railway  company  for  (Ire.    197 
1806.   Exemption  from  oarrler'a  llaMllt^ 197 

Bemtion,  1860. 
11868.    Mechanlc^B  lien 777 

MeOain'i  Diffegt. 
•  428.    County  newspaper 


197S.   Uability  of  railway  company  for  fire..    197 
80U7.   Exemption  from  carriers  UabUlty 187 


Art  8,814. 

lift. 

8.1  1. 

8  8u 

ft. 

T. 

8. 

9. 

14. 

16. 

18,1  9. 


Constitutum^ 

Stffnature  of  bills 186 

Title  of  acta 164 

Judkdal  power 151 

Jadlolai  districts loS 

Jurisdiction  of  dlstriot  courts IfiBS 

Clerk  of  couit 168 

Probate  court 162 

Justices  of  the  peace 168 

Increase  of  judicial  districts 158 

Bemoval  of  judges 168 

Homestead  789 

Blatutet. 

VKL   Married  women's  law 818 

1898,  chap.  118.   Creating  Judicial  district 164 

1888,  chap.  108.    Greatinr  judicial  district 164 

1887,  chap.  147.    Greatina  judicial  district 154 

1896,ofaap.  90l    AbolJshinflr  judicial  district....  161 

ehap^UML   Judicial  districts ISl 

QeMTol  Statutes,  1868. 
P.  884, 1  lar.l  Duty  of  county  attorney. 

Qenerdl  Statute,  1889. 

•  78T. 
788. 
811. 
818L 
8BL 
884. 


114 


Control  of  city 

Power  to  open  streets,  eta 

Authorityo^er  streets 856 

Bnoroachment  on  streets 856 

Besrulatlon  of  railways 256 

Power  to  pass  ordinances 866 

Dower 848 

Kentucky. 

i^tutei. 


4864. 
«B86w 


Chap.  lUK,  art  10.    Graded  common  schools TOO 

8  4868.   Common-school  system 

Definition  of  common  school 

Assistant  teacher . 

Course  of  study  for  common 
schools 

Scope  of  instruction 

Klvilege  of  attending  com- 
mon schools 

Employment  of  teacher 

Duty  of  teacher 


4884. 

4441 

4B06. 


Louisiana. 

Code. 


AxtOOw 


Character  of  corporation 861 

Corporate  property 661 

487.    Corporate  dms  and  claims 661 

474.    Custodyof  joint  property 660 

Haina* 

Stattitet, 

1844,  chap.  117.   Wife*s  separate  estate 

UlLiOhap.  4SL   Petition  by  executor  for  order 

of  distribution 

Bem'sed  Staiutee. 

€hap.6L    Power  of  married  woman 

Chap.  66b  8  27.   Petition  by  executor  for  order 

of  distribution 

Hansachiigetts. 

Ikdaration  ef  RighU. 
Art  aSb   Gruel  and  unosual  punishment. . ...^ 
IOI1.R.A. 


786 


Bi$olution9. 

1888,  March  80,  chap.  80.    Prosecution  of  dalra 

for  recovery  of  di- 
rect tax  

1801,  April  8,  chap.  4flL   Accepting  return  of 

direct  tax 

Statutes. 

1846,  ehap.  800,  i  1.  Wages  of  married  women 
1866,  chap.  804, 9  7.  Trade  of  married  woman 
1866,  chap.  849,  I  6.    Husband  not  bound  for 

wlfe*s  contracts 

1808,  chap.  198.  CertUloate  of  woman  trader.. 
1874,  chap.  184, 9 1.  Contract  of  married  woman 
chap.  404.  Kotlce  of  nonpayment  of  note 
1881,  chap.  64, 9 1.  Certiflcate  of  woman  trader 
1884,  chap.  886.    Reaching  partner*s  Interest  for 

payment  of  debt 

1886,  chap.  805.    Rape  upon  child 

chap.  889.   Seduction 

1887,  chap.  846.   Suit  for  claim  against  com- 

monwealth  

1888,  chap.  811.    Seduction 

chap.  301.    Rape  upon  child 

1898,  chap.  466.   Rape  upon  child 

General  Statutes. 

Chap.  108, 9 1.   Property  of  married  women . . . 

9  8.   Contracts  of  married  women . . . 

ft.   Husband  not  bound  by  wlfe*s 

contracts 

ft.   Wages  of  married  women 

PuUic  Statutes. 

Chap.  147.   Rights  of  married  women 

196, 94.   suit  for  claim  against  common- 
wealth  

8QS,  9987, 88.   Rape  upon  child 


74ft 
746 


6S0 

660 
618 


785 
78ft 

74ft 
78ft 
786 


747 
786 


Viehlgwau 

Statutes. 

1880,  April  8.   Organiaation  of  insurance  com- 
panies  

1806,  No*  74.   Agent  for  foreign  insurance 

company 


EouMs  Statutes. 


which 


¥01.1,9  466.   Jurors    in   action    in 

county  interested 

8, 9  6181.   Form  of  lease  for  longer  period 

than  ayear 

List  of  jurymen  to  be  taken 

from  assessment  roll 

Homestead  exemption 


97666. 

7791. 


464 

8?0 
879 
870 


Hinnesota* 

Constitution.  } 
Right  to  obtain  Justice. 


Artl,9  8.       .  .  ,     ^ 

4,9  9.    Incompatible  oiBces 

6,  9 IL   Judges  to  hold  no  other  otBce 

Statutes. 

1867,  chap.  1  (Ex.  Sesi.).  Acquisition  of  land  fbr 

railroad 

1866,  chap.  60.   Rights  of  married  women 

chap.  128.    Rights  of  married  women 

1860.  chap.  66.   Exemption  of  wife's  property 

from  husband's  debts 

1878,  chap.  84, 964.    Railroad  fences.. 

1887,  chap.  807.    Legal  personalty  of   women 

after  maiTtage 

1808,  chap.  804.   Limitation  of  municipal  in- 
debtedness  

Special  Latos. 

1880,  chap.  80.   Park  board  commisstoners.... 
chap.  106.   Park  board  commissioners 

"^  Eevised  Statutes,  1861. 

Chap.  71, 9 106.    Exemption  of  wife's  property 

from  husband's  debts 

PiiUic  Statutes,  1848-1869. 

Chap.  61, 9 106.   Exemption  of  wife's  property 

from  husband's  debts 

General  Statutes,  1878. 
Chap.  88,  99  68-77.   Log  Uen  law 


748 
681 


687 
601 

481 


CiTATIOJm. 


fiOl 
580 

431 

fiS7 

1107 


481 
68B 


General  Statutes,  1S94. 

« 8461-2486.   Logr  Iten  law.... 

12601    Railroad  feooes 

3381.   lD8uiianoe-H€«iwe 

6580.  Leffal  penonalty  of  womoD  after  mar- 

riage  

6581.  Exemption  of  wlfe*s  property  from 

hu8band*8  debts 

6588.    Exemption  of  husband  from  llablU^ 

for  wife's  torts 

6068.    Submission  on  afrreed  facts 

6IM0.    Drunkenness  aorime 

61 7724-7720.    Uiirht  to  erect  elevators 

Hississippi. 

Comtitution. 

6 185.   Teleg-rapb  companies  as  common  car- 
riers  

Code,  1892, 

1 1756.    Testimony  of  witness  whose  testimony 

has  been  taken 

2406.  Liability  of  tenant  for  rent  after  de- 
struction of  buildiDK 

I  4378.  AsHlgnments  of  error  upon  matters  af- 
fectiofir  parties  who  refused  to  Join 
in  appeal 444 

KissoiirL 

JRevUed  Statutes,  J889, 

IC849.  Insurance:  effect  of  misrepresenta- 
tions  

6855.   Insurance;  dffeot  of  suicide 


447 

207 
717 


87 

87 


MontaAa. 

Constitution. 

Art.  12. 1 L    Taxation 

112.    Method  of  taxation. 


Pcditieal  Code, 

6  407O.   Tax  on  hand  laundry  business. ... 
k  4080.   Tax  on  steam  launcUT  business.. 


428 
4» 


416 
416 


Vebrasluu 

Constitution, 
Art  8, 1 2L   Time  when  act  takes  effect 

J^tutes, 
1808,  April  8.  Penalty  for  murder 

Compiled  Statutes. 

Chap.  6. 1 44.    Asslfrnment  law;  exceptions 

60,  9  25.    Liquor  license 

Criminal  Code, 

6  8.   Penalty  for  murder 

Time  to  intervene  between  oonyiction 

and  execution 

Term  of  sentence 

Infliction  of  death  penally 

Code  qf  Civil  Procedure. 
1 806.   Reckoning  of  time 


603. 

618. 
647. 


453 


458 


458 
645 


455 

456 
455 


454 


Nevada. 

Constitution, 
Art.  2, 16.    Registration  laws.... 


8S7 


Statutes, 


1881,  chap.  40, 9 11.    Paper  for  ballots 856 

112.    Numbers  on  ballots 858 

Number  or  ballot  to  be  on 

registry  list 850 

Separation  of  ballot  from 

stub 858 

Form  of  ballots 856 

Counting  ballots 856 


19. 

2a 

24. 
20. 


Oeneral  Statutes, 

61624.    Elections 856 

,1661.    Election  contests 855 

166h.   Jurisdiction  of  election  contests 356 

1660.    Vacation  of  oflSoe  by  annulment  of 
election 

10  L.  R.  A. 


Hew  Hmmpthirm, 


804 


Statutes. 

1702,  p.  181.   Rate  of -speed  on  streets 

JSJO,  p.  160.  fi  6.   Rate  of  speed  on  streets 808 

1860,  chap.  OM.  91.    Swed  of  ^railroad  trains...   804 

1664' ®?"P*  ^*^  •  S.    dpeed  of  streetcars 804 

1878.  chap.  118.  9  4.    Speed  of  street  cars 804 

iSi*  chap.  251,  9  4.    Speed  of  street  cars 801 

1886,  chap.  08,  U 1-A.   Signals  at  raUway  cross- 

_,  ings 

chap.  US,  9  &   Nashua    Street    RaUway 

charter;    regulation   of 
soeed 
1880,  chap,  oa   Regulation  of  speed  ofniiroad 

train a04 

chap.  178,  9  a    Speed  of  streetcars 804 

218,9  4.    Speed  of  Btreei  cars 804 

^       241,9  8.    Speed  of  street  cars 804 

1891,  chap.  288, 9  6.    Speed  of  street  cars 804 

^       208.9  5.    Speed  of  street  cars ^M^ 

1808,  chap.  260, 9  4.    Speed  of  street  cars 804 

Compiled  Statutes, 
Chap.  119.  f  16.    Rate  of  speed  on  streets 


General  Laws. 

Chap.  76.911.    Law  of  road 804 

252,914.    Kate  of  speed  on  streets.......   808 

269,  9 14.    Rate  of  speed  on  streets 808 

Revised  Statutes, 
ChapJ  118, 1 18.   Rate  of  speed  on  streets . 


Vew  Jersey* 

Statutes. 

ite,  March  4,  p.  24.   Assignment  of  causes  of 

action - 65 

1805,  March  26.  Naturalization 761 

Bevision. 
P.  108, 1 27.   Certificate  to  plea  or  demurrer...  M 

Hew  York. 

Constitution, 

Art.  8. 91.  Assembly ^.  77 

98.  Senate  ditrlricts 7T 

4.  Enumeration  of  people 77 

5.  Construction  of  assembly  districts  75 
6,91.  Judicial  districts  78 

9  2.   Judicial  departments 7^ 

Statutes, 

1849,  chap.  375.   Exemption  of  wlfe^  property 

from  busband*s  debts 685 

1850,  chap.  140, 1  46.    Injury  of  passenger  on 

5}iatform 68T 
zation  of  villages 661 

1878.  chap.  618.    Annexing  territory  to  New 

York  county 75 

1806.  chap.  984.    Annexing    territory  to  New 

York  county T6 

Code, 

91279.    Submission  of   controversy  without 

action 806^ 

North  Carolina. 


Constitution, 


Art.  2,9  28. 
14,1  7. 


261 


Pav  of  members  of  legislature. . 
Right  of  members  of  legislature 
to  hold  other  o£Bce 261. 

Statutes. 

1868-0,  April  12,  p.  698.    Railroad  consolidation    824 

1805,  p.  602.    Committee  to  examine  accounts   981 

March  IS.   State  librarian S3i 

Code. 

9  3860.  Examination  of  accounts 

3356.  Payment  of  warrants 

3357.  Treasurer's  bond 

3860.  Special  commission 

3361.  Compensation  of  special  commission.. 

8J6&  Legal  ad  vice  as  to  payment  of  claim . . . 


203 

261 
261 


CiTATIOlfB. 


tt 


Ohio. 

Statute 

188i  March  87.    Aasemneotfi  for  street  im- 
provements     60B 

1887,  March  IL    AasesBmeDts  for  street  im- 

provements 60B 

1880.  March  2  (87  Laws,  43),    AMessments  for 

improyemenu.   600 
1801,  May  4.    Croesioff  of  street  and  steam  rail* 

ways 611 

18M,  April  20  (S  Laws,  voL  n,  p.  166).    Collateral 

inheritance  tax   219 

Laws. 

Vol.  72.  p.  153.     Street  improvements 603 

89,  p.  59,  i  6563a.    Attorney's  fees  In 

suits  for  wages 494 

Revised  statutes. 

12264.    Assessments  for  improvements.  . .  599 

2269.    Rules  for  making  assessments 602 

2283.    Double  assessments    604 

2379.    Bewer  assessments    602 

2383.    Kxemption  from  sewer  assessment  602 

mil.    Dower 721 

:i643.    Valued  insurance  policies 721 

4182.    Adoption 220 

61:m.    Damag^^s  for  wrongful  death 509 

6135.    Damages  for  wrongful  death 509 

Oklahoma. 

titatutes,  189S. 

Chap.  34,  I  2844.    Exemptions 726 

i  2845.    Homestead 727 

Ox^Son. 

Constitution. 

Art  4. 1  to.    Subject  and  title  of  acts 175 

9  28,  rabd.  7.   Special  or  local  laws  for 

hlAThways 176 

Babd.  10.   Special  or  local  laws  for 

taxes 176 

9.1  1.    Taxation  168 

18,9  7.    Continuing  territorial  laws 160 

Statvtes. 
18BS.   Morrison  street  bridge............. 174 

HiWs  Code. 

H 139-KX    Bemedy  to  recover  penonal  prop- 
erty     101 

I  214.   Damages   for   unlawful   seizure   of 

property 101 

880.    Right  to  sue  in  equity 101 

S^subo.  8L    Tax  exemption  of  benevo- 
lent association 160 

PennsylTaaia. 

Qmttitvtion. 

Art  1.  6  2.    Purpose  of  government 214 

2,1  1.    Legislative  power Sa 

126.    Uniformity  of  laws 214 

12,12.    Uniform  taxation 221 

•  8.    Taxation  of  banks 222 

Statutes. 

1645|  April  16i.    Life  of  execution  against  land  401 
18G2,  April  27.    Filiing  vacancy  in  court  of  com- 
mon pleas 468 

1^,  May  21.    Sale  of  oleoma rganne 808 

1887,  Kay  6i,  p.  79.    Lien  of  collateral  inherit- 
ance tax 221 

Rhode  Isl»nd« 

Public  Statutes. 

Ghap.  71,  II  5k  6.    Duty  of  father  to  rapport 

children  not  in  bis  custody  682 
107,  I  281  Children  of  divorced  persons  681 
186,  I    16.    Claims    against   deoedent*s 

estates 681 

Judiciary  Act. 

Oiap. 8. 1 4.    Children  of  divorced  persona....   681 

Sovth  Carolina. 

ConsHtfUion. 

Art  8. 1 8L    Reglstratloa  of  voters 95 
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Statutes, 

I860.  March  19.    Bailroad  consolidation .... 

1882,  Feb.  9,  9 117.    Lien  ot  Judgment  against 

railroad 828 

1894,  Dec  24.    Constitutional  convention 91 

General  Statutes,  1882. 

%yfi.    Elections:  requirement  of  registry 90 

94.    When  registration  books  shall  be  open  90 

97.    Mannerof  registration 90 

1416.    Railroads  affected  by  general  laws 826 

1028.    Lien  of  Judgment  against  railroad 828 

Revised  Statutes,  189S. 

1 182.    Elections:  requirement  of  registry 90 

187.    When  registration  books  shall  be  open.  90 

South  Dakota. 

Cemstitutian. 

Art.  17,911.   Telegraph  lines 617 

I85H2.    Contract  made  under  compuisiOD 620 

88t)0.    Duty  in  transmitting  telegrams 618 

asSL    Common  earner  dedned 617 

8882.    Daty  of  tel^raph  company  as  com- 
mon carrier 617 

Limitation  of  oarrier*s  liability 618 

Evidence  of  limitation  of  liability 619 

Avoidance  of  carrler*s  liability 618 

8910.    Damages  for  refusal  of  telegram 620 

4719.    Idle  acts  in  contracts 625 


Tonnessee. 

Statutes, 


188L   Coal  mines. 


Miiliken  db  Verirees*  Code. 

18185.   Life  insurance  by  husband 610 

8278.    Distribution  of  property  of  illegiti- 
mate   264 

8886.    Division  of  busband^s  life  insurance..  610 
8S38.    Execution  against  husband*s  interest 

in  wife^  land 818 

4881.    Jurisdiction  over  adoption 264 

19  4885-91.    Legitimation  of  children 264 

9  8484.    Joint  obligations 497 

8486.    Joint  obligations 498 


Constitution,  1876, 
Art  18, 9  87.   Mechanic's  liens 770 

StatuUs. 

1868,  Oct  9.    Charter  of  Dlr^t  Navigation  Co..    714 
28d  Legislature,  p.  177.   Tax  tor  liquor  selling   604 

Beeised  Statutes. 

Art  1184.    Service  of  process  on  Sunday 489 

1840.    Form  of  decree 770 

Penal  Code. 

Art  110.   Sale  without  license 508 

SayU^s  Citil  Statutes, 

Art  3164.    Mechanic's  lien 770 

8166.  Filing  contract  for  lien 770 

8167.  Description  of  property 770 

8171.  Priority  of  lien 770 

8172.  Improvements  sold  separately 770 

3170.    Liens  for  work  equal 770 

8226a.    Tax  for  liquor  selling 6Q9 

PasehaU'M  Digest, 
Art  1424.    Service  of  process  on  Sunday 489 

Utah. 

Compiled  Statutes, 
9  2780.    Right  of  water  appropriatloo.....^ ....    188 

Virginia. 

Statutes, 

1867,  March.   Berkeley  Springs ^....    T60 

1862-8,  chap.  68.    Grant  of  territory  to  west 

Virginia «.. 780 
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Eenninffi  Statutes, 
▼oL  t.  p.  M7.   OivaDiitDg  town  of  Bath....^. 

8tatutei. 

1888,  pb  171.   Bfereniia  from  Berkeley  SiningB. 

187S,  ohap.  14ft.   Berkeley  SprtDss 

187t-8,  obftp.  281.   Berkeley  Springs 

1882,  Marob  27«  otaap.  802.    BerkeJey  Bpringa... 

Code. 
Chap.  128,1 66.   Brlnfrlng  in  interested  partlea. 

Wlseonsln. 

Statutes, 

1888,  p.  184, 1  88.   Descent  of  intestate  prop- 
er^  

80  L.  R.  A. 


780 


780 

7B0 
700 
740 


788 


1848,  cbap.  102,1 5L   Homestead  exemption...  7SI 
1874,  chap.  184,  sabc.  4,  f  8L    Milwaukee  obarten 

power  of  streeu 
and  pavements..  SOT 

Revised  Statutes. 

%tUL   Beoordingaot 79 

SB4fll   Protection  of  mortgage  by  recording 

act Wl 

8814.   Meohanic*s  liens TfQ 

42S6.   Action  for  wrongful  death ^. &t7 

42B8.  Iform  of  aotlun.^.— ^— ^— — ^......^ 
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AZJTNOTATER 


ILLINOIS  SUPREME  COURT. 


LAKE  SHORE  &  MICHIGAN  SOUTHERN 
RAILWAY  COMPANY,  Appt., 

V, 

Ed  wild  8.  RICHARDS,  Sorviying  Partner 
of  Richards,  Maynard  A  Company. 

1.  A  fltatute  atmldaip  ihe  Jndgmest  of 
the  appellate  court  condneiTe  on  all 
qveettons  of  fltet  does  not  violate  the  provl- 
•JoDB  of  the  ininotB  Ck>ii8tttiitioD  authorlziDff  ap- 
peaJs  and  writs  of  error  to  the  supreme  oourt  In 
all  criminal  cases  and  cases  in  whloh  a  franchise 
or  freehold  or  tbe  validtty  of  a  statute  is  involved, 
ud  *in  such  other  cases  as  may  be  provided  bf 
kw." 

8.  A  motloB  to  diroet  a  Tordlet  fkir  d^ 
fendaat  to  abaadoaod  hy  proeeedinir  to  in- 
troduce evidence  to  sustain  the  clefenM  after  the 
motion  is  overruled,  if  it  is  not  renewed. 

8.  Abroach  of  contFact  which  will  Jno- 
iUjrthcpaHjr  B0t  tn'doftnilt  In  alMUi^ 
iiiMitfy  p^wfi^m»iwf|ja^yf  ftud  suiuff  for  dam* 


effes  on  account  of  a  Iweaoh  Xnf  the  other  need 
not  be  of  such  a  character  as  to  render  the 
further  execution  of  the  contract  hy  him  impos- 
sible, but  if  the  other  party  refuses  to  treat  it  as 
subsisting  and  binding  upon  him«  or  by  his  act 
and  conduct  shows  that  he  has  renounced  it  and 
no  longer  considers  himself  bound  by  it,  there  is 
in  leffal  effect  a  prevention  of  performance  by 
the  other  party. 

4.   It  can  make  no  dlfteronco  whether  a 
contract  hae  boon  partially  perf omed 

or  the  time  for  performance  has  not  yet  arrived, 
in  determining  the  right  of  one  party  to  regard 
it  as  abandoned  by  the  other. 

0*  Upon  election  to  treat  the  renuncia- 
tion of  the  contract  by  the  other  party* 

whether  by  declaration  or  by  acts  or  conduct,  as 
a  breach  of  tbe  contract,  the  rights  of  the  parties 
are  tobe  tuen  regarded  as  culminating;  and  the 
contractual  relation  ceases  to  exist,  except 
for  the  purpose  of  maintaining  an  action  for  the 
recovery  of  damages. 

(June  19, 18M.) 


Vlon.—RUfiU  to  resefnd  or  abandon  eontraet  he- 
eotiss  of  oOter  vortii*9  defauiL 

L  Introduction. 
U.  Condition  precedent* 

a.  How  far  is  right  to  retolnd  controlled  by 

quMtion  of  condition  preeedenU 

b.  C^kirter  partv. 
a  Party  excused  by  nonperformanee  of  eon' 

dUion  precedent, 
d.  Kxcuee  for  not  performing  condition 
preeedenL 
m.  Ri^fiU  to  reiicind  contract  without  UahlHtyfor 
nonperformance' 

a.  Neceat/Uy  of  fmOuoA  conmn/L 

b.  Contract  may  he  reednded, 

c.  Duty  to  place  other  party  In  etatu  qua, 

d.  Partial  performance, 
IV.  Party  eeeMng  to  rescind  mu$t  not  he  in  de- 

fanOL 
y.  iZ^M  of  party  reednding  to  recover  far  loftot 

hehaedtme, 
TL  Bight  to  abandon  performanee  and  reeover 
for  breach, 

a.  Psrformanee  excused, 

b.  Beeooerv  for  breach, 

c.  Xioef  pro>tti  CM  damages, 
▼n.  WhatwiflwarrantreecieeUm, 

Vm.  Apptieation  of  ahooe  ruiee  to  oarfoui  Hindi  of 
contracts, 
a.  Fendor  and  purchaser. 
bw  Constructive  contracts* 
o.  Jni>ttrYinee  contracts. 

d.  Oontfnuifia  eontracts. 

I.  Jntroducffofi. 
It  was  aaid  in  one  case  that  *'the  right  to  rescind 
a  contract  for  nonperformance  is  a  remedy  as  old 
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as  the  law  of  contract  itself.  Where  the  contract 
is  entire,— Indivisible,— the  right  is  unquestioned. 
The  undertakings  on  the  one  side,  and  on  the 
other,  are  dependent,  and  performance  by  one 
party  cannot  be  enforced  by  the  other  without 
perfermance,  or  a  tender  of  performance,  on  his 
own  part**   Korrlngton  v.  Wright,  5  Fed.  Rep.  788. 

That  language  presenta  merely  the  case  of  im- 
munity from  liability  on  the  part  of  the  one  who 
chooses  to  regard  tJie  contract  as  rescinded,  be- 
csuse  the  other  party  is  not  in  a  position  to  enforce 
performance  by  reason  of  his  own  default.  Such 
cases  are  the  most  simple  and  at  the  aame  time 
perhaps  the  most  common  in  which  the  right  of 
rescission  is  exerdsed.  In  addition  to  this  class 
there  arc  several  well-marked  classes  of  cases  In 
which  the  aggrieved  party  has  sought,  not  only  to 
relieve  himself  from  his  contract  obiiffation  on  ac- 
count of  the  other  party *s  default,  but  has  In  addi- 
tion sought  to  make  such  default  the  ground  for 
affirmative  relief.  Thus,  there  are  cases  in  which 
the  aggrieved^  party  has  sought  to  recover  back 
what  be  bad  delivered  under  the  contract  or  its 
value;  in  which  he  has  sought  damages  for  the 
breach;  and  in  which  he  has  claimed  the  right  to 
perform  no  more  on  his  part  but  to  recover  the 
proflta  which  he  would  have  made  had  he  done  so. 

In  tbe  early  cases  the  right  to  rescind  because  of 
nonperformance  by  the  other  party  is  made  to  de- 
pend upon  whetber  the  covenant  of  the  party 
seeking  to  rescind  was  dependent  upon  perform- 
ance of  that  of  the  other  party  or  Independent  of 
it.  Tbe  courts  held  that  in  case  it  was  independent 
it  must  be  performed  whether  that  of  the  other 
party  was  or  not.  There  was  much  curious  and 
technical  discussion  as  to  what  covenants  were  de- 
pendent and  what  were  independent.    But  since  in 


B4 


iLLmon  SUFBBMB  COUBT. 


JtJKS^ 


APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Court,  First  District.  aflSrm- 
Ing  a  judgment  of  the  Circuit  Court  for  Cook 
County  in  favor  of  plaintiff  in  an  action 
l>rought  to  recover  profits  which  plaintiff  would 
have  received  from  a  contract  with  defendant 
which  defendant  was  alleged  to  have  wrong- 
f uliy  refused  to  carry  out.    Affirmed. 

An  opinion  hi  this  case  was  first  handed 
down  on  October  81,  1892,  and  was  delivered 
by  Bailey,  Ch.  J.,  in  connection  with  which 
he  made  the  following  statement: 

This  was  a  suit  in  assumpsit,  brought  by 
Edward  S.  Richards,  surviving  partner  of  the 
firm  of  Richards,  Maynard&Co.,  against  the 
Irfike  Shore  &  Michigan  Southern  Railway 
Company,  to  recover  damages  for  breaches  of 
a  contract,  the  material  provisions  of  which 
will  be  stated  presently.  Prior  to  the  execu- 
tion of  said  contract,  grain  brought  by  western 
railroads  to  Chicago,  and  destined,  either  be- 
fore or  upon  its  arrival  in  that  citv,  for  trans- 
portation by  rail  to  the  east,  was  oelivered  by 
the  western  to  the  eastern  railroads,  and  was 
by  the  latter  weighed  and  transferred  from 
western  to  eastern  car&  At  that  time  the 
transfer  of  such  grain  was  accomplished  by 
placing  the  loaded  and  empty  cars  side  by  side 
on  parallel  tracks,  and  by  shoveling  the  grain 
from  one  car  to  the  other  by  hand.  The 
weighing  was  done  on  track  scales,  by  first 
weighing  the  loaded  car.  and  then  weighing  it 
after  it  was  unloaded,  the  difference  between 
such  weights  being  the  weight  of  the  grain. 
This  process  was  expensive,  and  the  weights 


thus  obtained,  as  the  evidence  tends  to  show^ 
were,  owing  to  a  variety  of  causes,  liable  to  be 
inaccurate.  Richards,  the  plaintiff,  was  the 
inventor  and  patentee  of  a  new  process  for 
weighing  and  transferring  grain  in  bulk, 
which  was  claimed  to  be  cheaper  than  the  old 
method,  and  which  furnished  more  accurate 
weights  than  could  be  had  by  the  existing  mode 
of  weighing.  By  this  process,  the  loaded  cars 
of  grain  were  run  on  to  an  elevated  track  in 
a  transfer  house,  and  emptv  cars  were  placed 
alongside  of  them  on  a  lower  track.  The 
grain  was  then  shoveled  by  steam  shovels  from 
the  loaded  cars  into  hoppers,  where  it  was 
weiifhed,  and  then  allowed  to  run  by  force  of 
jrravity  into  the  empty  cars  below.  Negotia- 
tions were  thereupon  entered  into  between 
Richards  and  the  defendant  company  with  a 
view  to  the  adoption  by  the  latter  of  this  new 
mode  of  weighing  and  transferring  grain,  and 
these  negotiations  resulted  in  a  written  con- 
tract between  the  company,  of  the  first  part, 
and  Richards,  of  the  second  part,  bearing  date 
January  2,  1884,  which  contract  was  after- 
wards assigneti  by  Richards  to  the  firm  of 
Richards,  Maynard  &  Co. .  consisting  of  Rich- 
ards and  John  W.  Maynard. 

Said  contract  recited,  by  way  of  preamble^ 
that  one  of  its  objects  was  to  provide  a  cheaper 
method  of  transferring  grain,  mill  feed,  and 
seed  from  one  car  to  another  than  the  one  em- 
ployed by  said  company,  and  for  that  purpose 
to  use  the  device  of  Richards,  secured  to  him 
by  letters  patent,  etc.;  and  that  Richards  in- 
tended to  erect  and  build  a  grain  transfer 
house  on  the  land  thereinafter  described,  for 


those  cases  the  question  under  dlscufisioD  had  ref- 
erence to  tbe  proper  form  of  pleading  rather  than 
to  the  rlfirht  to  rescind,  and  stnoe  tbe  results  of 
those  decisions  are  fully  shown  by  tbe  oases  di- 
rectiy  disousslngr  tbe  riff  bt  of  rescission,  such  cases 
are  omitted  from  this  note,  excepting:  where  the 
question  of  resciaslon  was  direotly  discussed. 

Dependent  and  independent  covenants. 

The  question  of  dependent  and  Independent 
oovenants  has  been  much  discuseed  in  reference  to 
whether.  In  order  to  maintain  an  action  for  breach 
by  tbe  other  party,  plalntltl  must  allege  that  he 
has  himself  performed.  Barruso  v.  Madan,  2 
Jobns.  145. 

The  result  of  this  discussion  is  shown  in  decisions 
on  tbe  right  to  rescind,  as  wUl  appear  from  the 
following  cases: 

Tbe  dLstlnction  is  clearly  settled  between  depend- 
ent and  independent  covenants  or  promises.  In  the 
first  case  the  conveyance  and  payments  are  to  be 
simultaneous  acts,  and  there  then  must  be  an  ex- 
isting capacity  m  the  one  who  is  to  convey  to  give 
a  good  title:  in  the  other  case,  where  the  payments 
are  to  precede  the  conveyance,  it  is  no  excuse  for 
nonpayment  that  there  is  not  a  present  existing 
capacity  to  convey  a  good  tiUe,  unless  the  one 
whose  duty  it  is  to  pay,  offers  to  do  so  on  receiv- 
ing  a  good  titie,  and  then  it  must  be  made  to  him 
or  tbe  contract  may  be  rescinded.  Robb  v.  Mont- 
gomery, 20  Johns.  15. 

When  concurrent  acts  are  to  be  performed  by 
the  parties  to  a  contract,  the  party  seeking  for 
damages  for  the  nonperformance  by  the  other 
party  is  required  to  aver  only  that  he  was  ready 
and  wllllDg  to  perform  on  his  part,  and  that  de- 
fendant was  requested  to  perform  but  refused  or 
neglected  to  do  so,  Tfnney  v.  Ashley,  15  Pick.  51d. 
»  Am.  Dec  680. 
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Where  by  the  terms  of  a  oontraot  concurrent 
acts  are  to  be  performed,  as  a  delivery  of  property 
by  one  party  and  a  payment  of  the  price  by  tbe 
other,  if  either  party  should  refuse  to  perform  on 
his  part  tbe  other  party  will  be  at  lit)erty  to  treat 
it  as  an  atxtndonment  of  the  oontxtict  and  Justify  a 
reeciasion  of  it.    Fletcher  v.  Cole,  23  VL 114. 

When  one  party  has  departed  from  the  terms  of 
a  special  contract  for  the  delivery  of  specific  arti- 
cles from  each  to  the  other,  tbe  other  party  may 
treat  it  as  rescinded:  and  if  by  tbe  terms  of  tb» 
contract  concurrent  acts  are  to  be  performed,  as 
of  the  delivery  of  property  by  one  person  and  tbo 
payment  of  price  by  the  other,  if  either  party 
should  refuse  to  perform  his  part  of  tbe  contract 
the  other  may  treat  the  contract  as  abandoned  and 
justify  his  reecisaion  of  it  Stahelln  v.  ;3owle,  87 
Mich.  124. 

In  Shirley  v.  Shirley,  7  Blackf  .  452,  tbe  court  holds 
that  because  tbe  obligations  of  tbe  contract  were 
concurrent  neither  party  could  compel  specific 
performance  by  tbe  other  until  be  bad  performed 
or  offered  to  perform  his  part  of  tbe  contract,  and 
then  adds,  it  follows  that  neither  party  had  a  right 
to  rescind  tbe  contract  without  tbe  consent  of  tho 
other  until  on  an  offer  to  perform  on  his  part  the 
other  party  had  refused. 

In  lassing  v.  James.  107  Oal.  848,  where  the  oon* 
tract  on  tbe  one  side  was  to  furnish  grass  and  hay 
to  feed  catde  and  on  tbe  other  to  furnish  cattle  to 
eat  tbe  hay  and  pay  for  what  was  used,  suit  was 
brought  for  refusal  to  furnish  tbe  cattie  and  pay 
for  tbe  hay,  and  defendant  claimed  that  plaiotitT 
had  so  failed  to  carry  out  his  contract  as  to  justify 
defendantin  repudiating  It  and  withdrawing  trouk 
its  provlBlons.  The  court  says:  *'Or  course  eucb 
withdrawal  could  only  be  justified  upon  tbe  prlo« 
clple  that  the  covenants  to  be  performed  by  th<^ 
respective  parties  were  entirely  mutual  and  d»>^ 


im. 


Lake  Shorb  A  M.  8.  R  Co.  y.  Richabda. 


86 


tbe  parpofle  of  so  handling,  weiebine,  and 
transferring  In  Iralk  such  grain,  mill  feed,  and 
seed  as  miffht  he  delivered  to  him  for  that  pur- 
pose by  the  company.  The  company  then 
smed  in  consideration  of  tbe  DOminal  rental 
of  $10  per  year,  and  of  the  covenants  in  the 
contract  to  be  kept  and  performed  by  Rich- 
ards, to  lease  to  him,  for  the  term  of  ten  years, 
certain  land  upon  which  to  erect  such  transfer 
house  and  the  necessary  approaches  thereto, 
and  also  agreed  that  as  soon  as  such  transfer 
house  and  approaches  were  constructed,  it 
would  build  and  maintain  thereon  and  through 
Bach  transfer  house  such  track  or  tracks  as 
might  be  necessary  to  transact  the  business 
contemplated  by  said  agreement,  and  do  all 
■witching  of  loaded  and  empty  cars  to  and 
from  said  transfer  bouse  at  its  own  expense, 
and  without  cost  to  Richards,  provided  that  the 
actual  cost  thereof  should  be  taken  into  account 
in  determining  the  fair  amount  to  be  paid  Rich- 
ards, as  provided  in  the  following  covenant: 
"Tlkird.  Said  first  party  further  covenants  and 
sirreea  that,  in  case  there  shall  be  any  saving  to 
it  in  switching,  weighing,  and  transiferring  of 
products  in  this  agreement  referred  to  through 
tbe  methods  and  devices  adopted  by  said  sec- 
ond party,  over  and  above  the  actual  cost  of 
doing  tbe  same  work  under  the  ways  and 
me t bods  now  in  use  by  said  first  party,  then, 
and  in  that  event,  it  will  pay  to  second  party 
one  half  of  said  saving,  tbe  Just  and  actual 
amount  thereof  to  be  ascertained  and  deter- 
mined as  provided  in  covenant  'first/  of  'Mutu- 
al Covenants/  said  amounts,  if  found  due.  to  be 
paid  to  said  second  party  on  or  before  tbe  mid- 
dle of  each  month  for  the  month  preceding." 


Richards,  on  his  part,  agrieed  at  his  own  cost 
and  expense  to  construct  and  maintain,  for  the 
full  period  of  ten  j^ears,  on  said  land,  a  transfer 
house  and  approaches,  suitable  and  proper  for 
carrying  out  the  purpose  in  said  contract  ex- 
pressed, and  furnish  and  supply  said  bouse 
with  hopper  scales  and  every  other  device  ne- 
cessary to  properly  weigh  and  transfer  said 
grain,  etc.  He  also  covenanted  as  follows: 
** Second,  That  he  will  receive,  weigh, and  trans- 
fer all  products  contemplated  by  this  agreement 
which  may  be  delivered  to  said  transfer  house 
hj  or  under  the  direction  of  said  first  party 
with  promptness  and  despatch,  and  within 
such  time  as  to  prevent  an^  accumulation  of 
cars  or  freight,  whereby  shippers  might  have 
just  ground  of  complaint;  and,  if  said  second 
party  shall  fail  to  transfer  as  fast  as  required, 
tbe  said  first  party  may  transfer  by  such  other 
method  as  it  deems  proper,  and  said  second 
part^  shall  do  ail  said  work  in  transfer  house 
at  his  own  cost  and  expense,  without  cost  to 
said  first  party;  provided,  that  the  actual  cost 
of  doing  said  work  shall  be  taken  into  account 
in  determining  the  saving,  if  any,  between  the 
Richards  method  of  transferring  grain  and  the 
methods  in  use  by  the  first  party  at  tbe  date  of 
this  agreement,  and  also  for  the  purpose  of 
determining  tbe  just  amount  to  be  paid  to  said 
second  party,  as  provided  in  covenant  'third' 
of  first  party:  provided,  also,  that  tbe  cost  of 
weighing  such  products  shall  not  be  considered 
in  determining  the  actual  cost  of  such  trans- 
fer/' 

Said  contract  then  contained  various  para- 
graphs denominated  "Mutual  Covenants/'  tbe 
first  of  which  provided  the  mode  for  ascertain- 


pendeot  upon  each  otber.**  But  tbe  court  held 
that  there  was  no  need  of  discussing  tbe  question 
of  dependence  of  tbe  covenants  because  there  was 
no  sach  breach  as  Justified  the  other  in  wlthdraw- 

If  the  covenants  are  mutually  dependent  one 
party  cannot  recover  without  averrioir  perform- 
aooe  or  an  offer  to  perform  on  his  part.  Kane  v. 
Hood.  13  Pick.  281. 

In  Bobson  ▼.  Bobn.  ST  Minn.  383.  where  lumber 
was  to  be  delivered  by  one  to  the  other  of  tbe  coo- 
tractmgr  parties,  and  the  latter  was  to  make  certain 
payments  duriDg  the  time  the  contract  continued, 

I  tbe  court  held  that  tbe  covenante  to  pay  and  to 
(SeliTer  were  dependent,  and  that  a  refusal  to  make 
a  payment  when  it  was  due  justified  the  other 
party  in  treating  tbe  contract  as  abandoned  and 

i     imofr  for  what  be  had  delivered. 

I  Where  It  was  eoufrht  to  Justify  the  negrlect  to  pay 
fBcarance  premiums  because  of  default  on   tbe 

I  part  of  tbe  company,  tbe  court  says  failure  of  one 
party  to  a  contract  to  perform  some  of  its  obliga- 
tioos  wben  it  consists  of  a  number  of  independent 
provisions  furnisbes  no  excuse  for  nonperform- 
looe  by  the  other  party.  It  is  only  wben  the  non- 
performance is  a  condition  precedent,  or  where 
Kicb  party  has  wholly  refused  to  perform  or  iias 
vbolly  disabled  bimf»elf  from  completlofr  a  sub- 
naotia]  performance,  that  the  otber  party  is  re- 
.tered  from  performance  or  a  tender  thereof. 
fio^rarduB  v.  New  York  L.  Ins.  Co.  101 N.  Y.  336. 

It  will  be  noticed  that  the  language  and  decision 
ia  each  case  must  be  limited  to  the  class  to  which 
it  beloncpa.  For  example,  a  decision  that  if  the 
eorenants  are  dependent  one  party  cannot  re- 
evjver  wicbout  averring  performance  or  an  offer  to 
perform  on  bis  part,  is  applicable  to  a  case  where 
Che  rescinding-  party  ia.sued  for  a  breach  and  is 
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protected  because  tbe  other  party  is  In  no  position 
to  maintain  a  suit.  On  tbe  other  hand,  if  the  re- 
scinding party  issuing  for  what  he  has  delivered 
under  the  contract,  or  for  a  breach,  his  action  is 
founded  on  a  claifii  that  he  has  been  released  from 
performance  by  tbe  otber  party  *s  breach.  A  oourse 
of  reasoning  such  as  ruled  the  other  case  would  de- 
feat this.  Therefore  it  becomes  impossible  to  decide 
such  case  on  the  principles  governing  the  othar 
class,  but  it  becomes  necessary  to  ascertain  what 
affirmative  rights  the  other  party *b  default  baa 
given  him.  The  latter  class  of  cases  is  tbe  stronger, 
but  the  distinction  between  the  two  classes  is  not 
always  maintained,  and  the  same  authorities  are 
frequently  dted  in  both  classes. 

Promise  for  promipe. 

Oases  in  which  a  promise  was  made  in  considera- 
tion of  a  promise  were  not  regarded  as  capable  of 
rescission  because  of  tbe  otber  party^s  nonper- 
formance. 

In  case  of  a  promise  in  consideration  of  a  prom- 
ise performance  by  plainttflf  need  not  be  alleged 
to  sustain  the  action,  llettiswortb  v.  Oampion, 
Yelv.  184. 

In  Gower  v.  Oapper,  Oro.  BHz.  543,  the  declaration 
alleged  that  the  defendant  was  indebted  to  plain- 
tiff by  bill  in  £20,  and  defendant,  in  consideration 
that  plaintiff  assumed  unto  him  to  deliver  him  tbs 
said  bill,  assumed  to  procure  two  sufficient  sureties 
to  be  l)ound  for  tbe  payment  of  the  money,  and 
alleged  that  tbe  bill  was  delivered,  but  the  sureties 
found  were  worthless,  and  defendant  pleaded  that 
the  bill  was  not  delivered,  but  tbe  court  held  the 
allegation  as  to  delivery  of  the  bill  was  mere  sur- 
plusage, for  the  consideration  was  the  promise  to 
deliver. 

Where  defendant  promises  to  do  certain  work  ^1b 
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ing  and  determloing  tbe  cost  of  transferriDg 
grain,  eta  .by  the  new  metbod,  and  the  atndnnt 
of  money  thereby  saved.  Tbe  only  other  pro> 
Tlsions  of  the  contract  material  to  the  present 
ooDtroversy  are  the  8d,  4tb,  and  6th  of  said 
"Mutual  Covenants/'  which  are  as  follows: 
"8d.  And  it  is  mutually  covenanted  and  ag^ved 
that  all  shipments  originating  at  points  west  of 
Chicago,  and  properljr  billed  through  to  east- 
em  points,  and  requiring  transfer  through  said 
house,  shall  be  classed  'through  shipments/ 
and  be  transferred  in  the  same  manner  as  re- 
consigned  property,  and  upon  the  same  basis 
of  cost  to  said  first  party;  it  being  specially  un- 
derstood and  agreea  that  under  no  circumstan- 
ces is  said  first  party  to  be  charged  for  anv 
weights  upon  any  transfers  made  through  this 
house,  but  nothiogin  this  agreement  contained 
shall  be  so  construed  as  to  prevent  said  second 
party  from  charging  such  fees  as  may  be 
agreed  upon  between  him  and  the  owner  of 
the  property  delivered  for  weights  and  transfer 
and  for  such  other  service  as  be  may  render 
in  connection  therewith,  and  from  collecting  bis 
charges  as  provided  in  following  mutual  agree- 
ment. '*4th.  It  is  further  mutually  understood 
and  agreed  that  said  second  party  is  to  receive 
bis  compensation  for  his  time,  labor,  and  in- 
vestments employed  in  building,  opersting.and 
maintaining  said  transfer  house  entirely  from 
the  weighing  of  profierty  passing  through  it, 
and  from  the  owners  thereof,  and  not  from  said 
fiQit«^paK$3t,.  expept  as  provided  in  covenant  8 
of  said  first  party;  and'said  first  party  shall 
not  make  use  of  the  weights  obtained  from 
acid  second  party  in  the  conduct  of  its  business 
for  any  other  purpose  than  billing  property  to 


destioatlon,  but,  unon  the  request  of  said  see* 
ond  party,  said  nrs^panjl^r^wll^-oQlfecC' such 
weighing  chaigM  ashe-may  show  are  due  to 
him,  in  the  same  manner  aa  other  advanced 
charges  are  collected,  and  pay  the  amount  so 
collected  to  said  seoood  party  on  or  before  the 
middle  of  each  and  every  month*  ...  6.  If  at 
any  time  diiferences  should  arise  between  the 


ay 
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said  parties  thereto  as  to  its  spirit,  meaning,  or 
execution,  such  diflTerences  shall  be  aettled  by 
a  reference  of  all  matters  in  dispute  to  three 
disinterested  arbitrators,  each  of  tbe  parties 
hereto  to  select  one,  and  the  two  so  chonen  to 
select  a  third,  and  the  decision  of  any  two  of 
the  court  so  formed  shall  be  binding  between 
the  parties  hereto,  final,  and  without  appeal." 
The  declaration,  after  setting  forth  said  con- 
tract in  hme  verba,  alleges  that  on  tbe  28d  of 
January,  1684,  the  plaintiff  assigned  sU  his  in- 
terest in  said  contract  to  the  firm  of  Riebards, 
Mavnard  A  Co.,  and  that  said  aRsignment  was 
ratified  and  confirmed  by  the  defendant;  that 
said  firm  thereupon  erected  on  the  land  de- 
scribed in  the  contract  a  grain  transfer  house 
and  hopper  scales,  and  all  machinery  pertaining 
thereto,  the  same  being  completed  June  d4, 
1884,  when  said  firm  entered  upon  the  busi- 
ness of  transferring  grain,  etc.,  from  car  to 
car,  and  weighing  the  same,  as  provided  for  in 
the  agreement;  that  said  firm  could  not  conven- 
iently transfer  mill  feed  through  their  transfer 
hou8e,and  that  the  riffht  to  have  such  transfer  of 
mill  feed  and  tbe  weighing  thereof  was  waived 
bytb^delendant;  that  saidvfion  continued  to 
transfer  and  weigh  all  such  grain  and  seed  as 
were  presented  to  tbenr  by  the  defendant  at 
their   transfer  house  to  be  transferred  and 


oonsideratlon  of  the  promise  made  hy  defendant,** 
ne  cannot  claim  that  the  payment  of  the  first  in- 
stalment of  the  contract  price  as  arnofred  in  the 
oontraotlB  a  oondltloB  precedent,  failure  to  per- 
form which  wfn  entitle  him  to  abandon  perform- 
ance of  the  contract.  Oampbell  v.  McLeod,  Si  N. 
8. 06. 

If  there  is  a  promiae  to  transfer  stock  in  consid- 
eration of  the  promise  to  pay  for  It,  the  transfer  is 
not  a  condition  precedent  to  the  maintenance  of  an 
action  on  the  promiae  to  pay.  Blackwell  v.  Nash, 
1  Strange,  686w 

Oases  omitted. 

Oertain  classes  of  cases,  which  ml^ht  apparently 
be  within  the  subject,  will  be  omitted  from  this 
note  because  they  form  distinct  classes  by  them- 
selves and  are  governed  by  rules  which  would 
throw  little  or  no  Ught  upon  the  questions  here  dis- 
oussed.  Of  these  are  cases  turning  upon  the  oon- 
structlon  of  tbe  particular  oon  tract  ,including  those 
where  the  party  asainst  whom  the  rescission  was 
claimed  has  been  held  to  be  not  In  default;  cases 
where  tbe  oontract  itself  provided  for  rescission, 
where  rescission  is  not  allowed  because  of  the  con- 
duct of,  the  party  attempting  it,  and  where  per- 
formance  has  been  expressly  forbidden;  also  equi- 
table actions  for  rescission  as  well  as  attempts  to 
reclaim  property  for  failure  to  pay  and  to  return 
soods  because  they  did  not  correspond  with  sample 
or  warranty. 

Attention  is  particularly  called,  however,  to  the 
fact  that  a  party  having  otherwise  a  good  right  to 
rescind  may  have  estopped  himself  or  waived  his 
right. 

Thus,  when  an  executory  contract  for  the  sale  of 
chattels  provides  that  title  shall  not  pass  until  the 
agreed  price  is  fully  paid,  which  Is  payable  in  in- 
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stalments,  and  the  vendor  permits  the  vendee  to 
retain  posseasion  and  make  other  paymeota  after 
the  whole  contract  price  is  due,  he  cannot  selae  the 
property  and  teffhinate  the  oontract  for  nonpay- 
ment until  he  has  demanded  paytnent  of  the  ven- 
dee.   0*Bourka  v.  Hadoock,  114  N.  Y.  641. 

n.  GoncKf  ion  precedent. 

a.  Bowfarisrtohtto  rescCnd eontrolled  bygvestfoii 
of  eondbttion  preced^nf . 

Oloaely  allied  with  the  doctrine  of  dependent  and 
independent  covenants  was  that  of  conditions  pre- 
cedent. And  the  courts  seem  to  have  reached  tbe 
conclusion  that  to  justify  a  rescissinn  by  one  party 
for  default  of  the  other  the  duty  of  performance 
on  his  part  must  not  only  be  dependent  upon  per- 
formance by  the  latter  but  the  unperformed  part 
of  the  latter*s  covenant  must  be  so  material  that  in 
case  of  its  nonperformance  the  party  aceking  to 
rescind  would  receive  practically  no  benettt  from 
the  contract. 

Boone  v.  ^jrre,  1  H.  Bl.  273.  note,  waa  an  action  of 
covenant  on  a  deed  whereby  a  plantation  together 
with  a  stock  of  negroes  waa  conveyed  by  plaintiff 
in  consideration  of  the  payment  of  a  certain 
amount  in  hand  and  an  annuity  for  life.  tEhe  breach 
assigned  was  the  nonpayment  of  the  annuity  and 
there  was  a  plea  that  the  plaintiff  did  not  have  tbe 
title  to  the  negroes  and  so  was  not  entitled  to  con- 
vey. Lord  Mansfield  said:  *'The  distinction  la  very 
clear.  Where  mutual  covenants  go  to  the  whole 
of  the  consideration  on  both  sides  they  are  mutual 
conditions  the  one  precedent  to  the  other,  bot 
where  they  go  only  to  a  part,  where  the  brea^ 
may  be  paid  for  in  damages,  there  defendant  has  u 
remedy  on  the  covenant  and  should  not  plead  It  as 
a  condition  precedent." 

But  the  same  result  has  in  later  ttmea 
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weigfaed  until  June  16, 1886,  and  kept  and  per- 
formed 'tile  contract  on  tlieir  part,  yet  the  de- 
feDdaBtff*dttMMi§lL'Often  requested  so  to  do,  has 
not  kept  and  performed  said  contract  on  ita 
part;  that   on   June  16,  1886,  the  defendant 
abandoned  said  contract,  and  neglected  and  rd> 
foaed  to  perform  it,  and,  without  reasonable  or 
just  canae,  refused  to  be  bound  thereby:  that 
ifier  I  be  abandonment  of  said  contract  by  the 
defendant,  and  its  refusal  to  perform  the  same, 
to  wir,  in  December,  1887,  said  Maynard  died; 
that  aaid  firm  and  the  plalntiif  have  alwm 
been  ready  and  willing  and  have  offered  the  de- 
fendant to  continue  in  Uie  service  and  employ* 
ment  of  the  defendant  in  weigbinff  and  trans- 
ferring grain  and  seed  as  provided  by  said  con- 
tract; that  the  weight  so  obtained  by  said  firm  in 
weighing  and  transferring  grain  and  seed  were 
of  the  viQue  of  $1.40  per  car,  and  that  the  num- 
ber of  can  annually  transferred  on  the  track  to 
the  can  of  the  defendant  company  amounted 
to  18,000;   that,  to  wit.  18,000  can  of  grain 
and  aeed  per  annum  will  continue  to  be  trans- 
ferred on  aaid  track  to  the  can  of  the  defend- 
ant company;  that  the  saving  to  the  defendant 
in  the  awitching,  weighing,  and  transfer  of 
grain  and  seed  by  the   plaintiff's  method  is 
$5,000  per  annum;  that  the  plaintiff's  Arm  was 
obliged  to  and  did  lay  out  and  expend  in  build- 
ing and  equipping  their  transfer  house  a  large 
aom  of  money,  and  that  said  transfer  house  is 
valuable  only  for  the  purposes  contemplated 
by  said  agreement,  and  that  in  consequence  of 
the  refusal  of  the  defendant  to  be  bound  by 
tbe  terms  of  said  contract,  said  transfer  house 
has  become  of  no  value,  whereby  the  plaintiff 
haa  suffered  damage  in  the  sum  of  $25,000; 


that  there  is  due  to  the  plaintiff  from  the  de» 
fendant,  on  account  of  such  nonperformance 
of  saidoontcaot  bv  it,  a  large  sum  of  money, 
to  wit,  the  sum  of  $800,000.  being  the  amount 
of  damage  to  and  amount  due  the  plaintiff  by 
reason  of  the  breach  of  said  contract,  from  the 
date  the  defendant  wrongfully  refused  to  per* 
form  sa.id  contract  on  its  part.  By  an  amend- 
ment to  said  count  the  plsintiff  claimed  special 
damases  for  loss  of  profits  which  said  firm,  or 
the  plaintiff,  as  survivor,  would  have  received 
from  the  various  shippenof  grain  but  for  said 
breach  of  contract,  and  alleged  that  said  firm, 
or  the  plaintiff,  as  its  representative,  had  a  con- 
tract with  the  receivers  and  shippers  of  grain 
and  seed  at  Chicago,  for  the  purchase  by  them 
of  the  weights  of  fprain  and  seed  which  said 
firm,  or  the  plaintiff,  aa  survivor,  obtained  or 
would  have  obtained  in  transferring  grain  and 
seed  from  the  can  of  western  railroads  having 
their  terminus  at  Chicago  to  the  can  of  the 
defendant  company;  that  but  for  said  breach 
of  said  contract,  said  firm,  or  the  plaintiff,  aa 
survivor,  would  have  received  70  cents  per  car 
from  auch  reoeiven  and  shipiwn  of  grain  and 
seed  at  Chicago  for  the  weights  of  15,000  can 
of  grain  and  seed  per  year  for  eight  yean, — 
the  unexpired  term  of  said  contract. 

The  defendant  pleaded  non-assumpsit,  and 
also  a  special  plea,  alleging,  in  substance,  that 
at  the  July  term,  1886,  of  the  superior  court 
of  Cook  county,  the  plsintiff  aod  ssid  Maynard 
exiiibited  their  bill  in  chancery  against  the  de- 
fendant in  said  court  for  the  nonperformance 
of  the  same  identical  promises  and  undertak* 
ing,  in  the  declaration  mentioned;  that  at  the 
March  term,  1867,  of  said  court  the  defendant 


by  denying  tbe  riaht  of  resolsifon  to  one 
wbo  retains  a  substantial  benefit  under  tbe  oon* 
timet  (see  1f^/^  III.  c)jind  the  question  of  condition 
pseccdent  Is  now  <fA  little  Importance  further 
than  la  almwn,  <nffKi,  IL  o. 

Id  fact,  in  Bradford  v.  Willianis,  I*.  B.  7  Bxch. 
2001  Maitln,  B^said:  **I  think  the  words  'condition 
precedent*  unfortunate.  The  real  question,  apart 
frcNn  all  technical  expressions.  Is,  Wkat  In  each  in- 
stance la  tbe  substance  of  the  contract?** 

Therelore,  such  oases  as  Pordaire  v.  Gole,  1  Wm. 
Sannd.  819,  in  which  it  was  held  that  in  case  of  in* 
dependent  covenants  In  a  oootnct,  the  perform- 
ance of  one  was  not  a  condition  precedent  to  the 
eororoement  of  the  other,  and  hence  that  perform- 
acoe  was  not  a  neceenry  aUeffation  in  an  action  to 
enforce  the  other,  and  the  cases  cited  by  Seargent 
William's  note  thereto,  upon  the  question  of  what 
oovenaota  are  dependent  and  what  Independent 
have  Tery  little  beariuff  on  the  question,  and  rather 
teod  to  confuse  than  to  throw  liffht  upon  It^ 

bw  dkirter  poftv. 

This  question  of  condition  precedent  asbearlnjt 
upon  tbe  rifirhtto  rescind,  has  been  more  discussed 
la  cares  involvlnff  charter  parties  than  elsewhere* 
and  those  cases  are  therefore  collected  in  this 


In  Freeman  v.  Taylor,  8  BInff.  U4,  a  Ship  owner 
nadertook  to  take  a  cargo  to  the  Cape  and  then 
ptroceed  with  all  convenient  speed  to  Bombay  and 
there  put  on  a  cargo  of  cotton  for  England,  and 
upon  arrival  at  the  Gape  he  took  a  cargo  on  his 
own  aooount  to  Maurittus.  because  of  which  he 
arrived  at  Bombay  six  weeks  late,  whereupon  the 
cargo  of  cotton  was  refused  him.  In  a  suit  for  the 
\K9Mdb.  It  waa  argued  that  ^'defendant's  remedy  for 
tbe  aUeired  deviation  was  by  cross  action,  and  that 
to  Lu  K.A. 


he  was  not  at  liberty  at  his  own  discretion  topna 
an  end  to  the  contract  between  him  and  plain* 
tiff.  The  engagement  to  rail  from  tbe  Gape  with  all 
reasonable  speed  was  not  a  condition  precedent 
but  an  Independent  covenant,  for  a  breach  of  which 
defendant  might  be  entitled  to  sue:  It  did  not  go  to 
tbe  whole  consideration  of  defendant*s  contract. 
Unless  it  went  to  the  whole  consideration  it  waa 
not  a  condition  precedent  the  neglect  of  which 
would  entitle  tbe  defendant  to  determine  the  con- 
tract.** But  the  court  left  it  to  the  Jury  to  deters 
mine  whether  the  deviation  was  of  such  a  naturo 
and  description  as  to  deprive  the  freighter  of  the 
lieneflt  of  the  contract  into  which  he  had  entered 
with  the  mstructlon  that  if  such  was  their  opin* 
ion,  defendant  was  excused  from  furnishing  a 
cargo. 

In  MacAndraw  v.  Gbapple,  L.  B.  1 C.  P.  648, 19  Jur. 
N.&60,UL.T.  N.  a068,14Week.Bep.  801,  whera 
the  freighter  rafused  to  load  the  vessel  under  the 
charter  party  because  of  an  alleged  deviation,  the 
court  says  the  case  turns  on  the  construction  of 
the  charter  party  and  that  a  charter  party  may 
contain  either  a  stipulation  or  a  condition  prece- 
dent, and  the  question  whether  any  provision  in 
the  contract  is  one  or  the  other  is  a  matter  of  con- 
struction and  depends  on  the  Judgment  which  the 
court  may  form  of  the  Intention  of  the  parties. 

Vsllure  to  proceed  with  a  ship  directly  to  the 
port  where  the  cargo  is  to  be  taken  on  will  not  ex- 
onerate the  shipper  from  performing  his  part  of 
the  contract  and  furnishing  the  cargo,  unless  it  is 
shown  that  the  delay  has  precluded  him  from  mak- 
ing any  use  of  the  vesseL  Clipsham  v.  Yertue, 
Dav.  1^  M.  843,  6  Q.  a  MB,  18 1*.  J.  Q.  a  «,  8  Jur.  8& 

In  OUIve  V.  Booker,  1  Bzch.  418, 17  L.  J.  Bxch.  &« 
whera  a  charter  party  stated  that  the  vessel  had 
been  at  sea  three  weeks,  which  was  false,  the  court 
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was  decreed  to  be  Indebted  to  said  oomplafo- 1 
ants  for  sucb  nonperformance  of  said  prom- 
ises and  undertakings;  tbat  said  cause  was 
referred  to  a  master  in  cbancery  for  an  ac- 
counting, to  ascertain  the  amount  of  such  in- 
debtedness; that  the  master  found  that  the 
defendant  was  indebted  to  said  complainants 
In  the  sum  of  $9,686.68  damages;  that  the  court 
confirmed  such  finding,  and  entered  a  decree 
ordering  the  defendant  to  pay  the  complainants 
that  sum  and  costs;  that  while  an  appeal  to  the 
appellate  court  from  said  decree  was  pending, 
Maynard  died;  that  said  appeal,  being  pros- 
ecuted against  the  present  plamtiff  as  survivor, 
was  afterwards  affirmed  b^  the  appellate  court, 
and -that  thereupon  the  de^ndant  paid  and  satis- 
fied the  same.  To  said  special  plea  the  plaintiff 
replied  that  the  cause  of  action  set  out  in  the 
declaration  was  not  for  the  nonperformance  of 
the  same  promises  and  undertakings  in  said 
plea  mentioned,  and  for  which  said  decree  was 
rendered,  but  for  the  nonperformance  of  other 
and  different  promises  and  undertakings  from 
the  defendant  to  the  plaintiff.  At  the  trial, 
which  was  had  before  the  court  and  a  jury, 
evidence  was  offered  by  the  plaintiff  tending  to 
sustain  the  cause  of  action  alleged  in  his  decla- 
ration, and  the  Jury  thereupon  returned  their 
verdict  finding  the  issues  for  the  plaintiff,  and 
assessing  his  damages  at  $76,000.  For  this 
aum  and  costs  the  court,  after  denying  the  de- 
fendant's motion  for  a  new  trial,  gave  Judg- 
iment  for  the  plaintiff.     On  appeal  to  the  ap- 

fellate  court  said  judgment  was  affirmed  (40 
11.  App.  560),  and  this  appeal  is  from  said 
Judgment  of  affirmance. 


After  that  opinion  was  filed  apetittonfor 
rehearing  was  granted  and  the  rehearing  re- 
sulted in  a  departure  from  the  rulings  of  the 
former  opinion  and  that  opinion  is  Uterefore 
omitted,  the  rehearing  opinion  being  8ut»U< 
tuted  for  it. 

Mr.  John  N.  Jewett,  for  appellant: 

To  justify  one  party  to  a  contract  in  sus- 
pending its  execution  and  at  the  same  time 
entitle  him  to  sue  for  and  recover  as  damages 
the  future  profits  which  might  have  been  re- 
alized by  its  complete  execution ,  the  other  party 
must  have  been  guilty  of  a  breach,  sucb  as  io 
effect  prevented,  or  absolutely  put  an  end  to, 
the  further  execution  of  the  contract  by  the 
complaining  party. 

There  are  two  classes  of  cases  which  may 
arise  between  parties  to  an  executorv  contract. 
The  first  consists  of  those  cases  which  justify 
one  of  the  parties  in  rescinding  the  contract  l^ 
reason  of  some  failure  or  default  of  the  othe'i 
party.    In  all  such  cases,  the  party  availing 
himself  of  the  breach  or  default  puts  an  end  to 
the  contract  absolutelv,  and  is  entitled  to  re- 
cover only  the  value  oi  the  service  rendered  up 
to  the  time  of  the  rescission.      The   second 
class  consists  of  those  cases  where  one  of  the 
parties  commits  what  is  denominated  a  total 
breach,  preventing  the  other  from  executing 
the  contract  on  his  part.     In  such  cases  the 
party  prevented  from  executing  the  contract 
on  his  part  may  sue  for  and  recover  as  dam- 
ages the  profits  he  would  have  made  if  he  had 
been  permitted  to  execute  the  contract 

Maaterion  v.  Brooklyn,  7  Hill,  61,  42  Am. 


held  that  It  was  a  warranty  and  not  a  representa- 
doD  and  that  therefore  It  was  a  condition  preoe- 
dent,  and  beinr  a  condition  precedent  and  not 
performed,  the  defendant  was  not  bound  to  load 
the  vessel.  And  this  rule  was  followed  in  Oliver 
V.  Flelden,  4  Exch.  18M8  L.  J.  Ezoh.  868. 

Stipulations  in  a  charter  party  that  the  vessel 
chall  sail  with  all  convenient  speed  are  not  condi- 
tions precedent,  unless  by  a  breach  of  themtbe  ob- 
ject of  the  voyage  is  wholly  frustrated.  Tarra- 
bochia  v.  Hiokie,  1  Hurlst.  ft  K.  188,  26  L.  J. 
Szch.26. 

Under  a  charter  party  provldinir  that  the  vessel 
ahall  sail  with  ail  convenient  speed,  the  failure  io 
comply  with  the  stipulation  entitles  the  other 
parry  only  to  a  cross  action  whenever  the  conse- 
quence of  the  failure  has  t)een  only  partially  in- 
jurious and  has  left  the  main  object  of  the  con- 
tract still  attainable.  Dimeoh  v.  Corlett,  12  Moore, 
P  CL  C  190 

In  Glaholm  v.  Hays,  2  Mann,  ft  0. 268, 2  Scott,  N. 
R.  471,  in  which  defendant  was  sued  for  repudiat- 
tag  a  charter  party  because  the  voya^  was  not 
begun  on  the  day  named,  the  whole  case  was  made 
to  turn  upon  whether  that  stipulation  was  a  condi- 
tion precedent  or  not,  the  court  saying,  whether 
a  particular  clause  in  a  charter  party  should  be 
held  to  be  a  condition  upon  the  nonperformance 
of  ^  hich  by  the  one  party  the  other  is  at  liberty 
to  abandon  the  contract  and  consider  it  at  an  end, 
or  whether  it  amounts  to  an  agreement  only,  the 
breach  whereof  is  to  be  recompensed  by  an  action 
for  damages,  must  depend  upon  the  intention  of 
the  parties,  to  be  collected  from  the  terms  of  the 
agreement  and  from  the  subject-matter  to  which 
It  relates.  And  in  that  case  the  stipulation  was 
held  to  tie  a  condition  precedent. 

In  Storer  v.  Gordon,  8  Maule  ft  8.  806,  where  a 
ahip  owner  was  to  take  a  cargo  to  a  certain  place 
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and  there  deliver  it  and  take  on  another  one  for 
the  return  voyage,  it  was  held  tbat  the  delivery 
was  not  a  condition  precedent  to  the  obligation  to 
furnish  a  return  cargo,  but  that  the  fiaot  that  the 
outward  cargo  was  neized  by!the  government  did 
not  give  the  freighter  the  right  to  refuse  to  fomisb 
the  return  cargo. 

In  Davison  v.  Von  Llngen,  118  U.  8.  40, 28  L.  ed. 
886,  it  was  held  that  a  stipulation  in  a  charter  party 
as  to  the  position  of  the  vessel  was  a  condition 
precedent.  **tt  is  a  substantive  part  of  the  con- 
tract, and  not  a  mere  representation,  and  fa  not  an 
n impendent  agreement,  serving  only  as  a  founda- 
tion for  compensation  in  damages.  A  breach  of 
it  by  one  party  Justiflea  a  repudiation  of  the  oon- 
tract  by  the  other  party,  if  it  has  not  been  par- 
tially executed  In  his  favor.*' 

A  distinction  has  been  made  which  may  perhaps 
he  valid  where  the  stipulation  was  that  the  ship 
should  sail  by  a  specified  date. 

A  stipulation  in  a  charter  party  that  the  vessel 
shall  sail  from  a  certain  port  before  a  specified 
date  is  a  condition  precedent,  and  unless  she  does 
BO  the  charterer  cannot  be  compelled  to  load  her. 
Croockewit  v.  Fletcher,  1  Hurlst.  ft  N.  868. 

And  a  distinction  must  be  made  between  the 
above  cases  and  those  In  which  liability  for  freight 
is  sought  to  be  evaded,  although  all  or  most  of  the 
beneflta  of  the  voyage  have  been  received. 

In  Havelock  v.  Geddes,  10  East,  5S6,  and  dip- 
sham  V.  Yertue.  6  Q.  B.  266,  Da  v.  ft  M.  848, 18  L^  J. 
Q.  B.  2, 8  Jur.  82,  the  defendant  did  not  seek  to  re- 
scind or  abandon  the  contract,  but  to  refuse  pay- 
ment under  a  charter  party  after  he  had  recei\'ed 
the  benefit  of  it,  because  the  vessel  was  not  made 
staunch  as  the  charier  party  required,  but  the 
court  held  that  after  he  had  received  the  benetlc 
of  the  contract  he  oould  not  insist  tint  makinir 
the  vessel  staunch  was  a  condition  procedenu 
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Dec.  88;  United  States  ▼.  Speed,  75  TJ.  S.  8 
Wall  77, 19  L.  ed.  449;  United  States  y.  Behan, 
110  U.  S.  888,  28  L.  ed.  168;  Hinckley  v.  PiU$- 
burgh  Bessemer  Steel  Co.  121  U.  B.  £64,  80  L. 
ed.  967. 

The  acU  and  omissions  of  the  appellant,  com- 
piained  of.  were  the  result  of  a  diFagreemeot 
between  the  parties  in  respect  to  tbe  mere  in- 
cidents of  the  contract,  ana  did  not  iouch,even, 
tbe  substance  of  its  provisions  or  of  its  execu- 
tion. 

Even  if  the  matter  inyolred  in  the  disputes 
of  the  parties  were  of  substance  in  the  execu- 
tion of  tbe  contract,  and  the  refusal  of  the  ap- 
pellant to  comply  with  the  demands  of  the 
appellee  could  be  treated  as  a  breach  Justify- 
ing a  rescission  of  the  contract  by  the  appellee, 
still  the  refusal  was  not  so  treated,  nor  was  tbe 
refusal  or  any  of  the  matters  of  disagreement 
acted  upon  by  the  appellee  as  a  total  breach  on 
the  part  of  the  appellant,  either  promptly  or 
within  reasonable  time. 

The  settled  law  of  this  state  is  against  the 
Terdict  and  judgment  appealed  from. 

Selby  Y.  Hutchinson,  9  111.  819;  Palm  Y.  Ohio 
SM.  IL  Co.  18  111.  217;  Webster  v.  Enfldd,  10 
IlL  800;  Bond  y.  Bragg,  17  111.  69;  Lucas  v. 
Farrington,  21  Bl.  81;  Doggctt  ▼.  Brown,  28 
HI.  495;  Graham  r.  Anderson,  42  111.  517,  92 
Am.  Dec.  89;  Barrelett  y,  Bellgard,  71  111.  281; 
WeinU  ▼.  Hafner,  78  HI.  29;  WiUon  y.  Bau- 
man,  80  III.  494:  Papineau  y.  Belgarde,  81  111. 
4»;  Leopold  y.  Salkey,  89  111.  421,  81  Am.  Rep. 
98;  Bonnet  y.  Qlattfeldt,  120  HI.  175;  Chrxs- 
Han  County  v.  (herholi,  18  111.  238. 

No  mere  money  demand,  although  not  re- 


sponded to,  growing  out  of  a  contract,  can  do 
more  than  lay  the  foundation  for  an  action 
for  the  recovery  of  the  money,  or  a  rescission 
of  the  contract,  unless  the  contract  itself  pro- 
vides for  further  consequences. 

PalmY.  Ohio  AM,  R  Co.,  Christian  County 
Y.  Overholt,  and  Selby  v.  Hutchinson,  supra; 
Chapin  V.  Norton,  6  McLean.  500;  Bobbins  v. 
Htp'^»n«,78 111.440;  Chicago  Y.SaOon, Mb  111  280. 

A  partial  breach  of  a  contract  by  one  party, 
which  may  be  compensated  for  in  damai^es, 
does  not  justify  an  abandonment  of  execution 
by  the  other  party. 

Keenan  v.  Brown,  21  Vt.  86;  Norrinoton  y. 
WHght,  116  U.  8;.  188,  29  L.  ed.  866. 

Richards,  Mavnard  &  Company  availed 
themselves  of  all  the  advantages  of  their  con- 
tract for  a  long  time  after  the  acts  complained 
of  as  breaches  on  the  part  of  the  railway  com- 
pany were  known  to  them. 

Prompt  action  is  required  in  order  to  justify 
even  an  act  of  rescission.  And  what  is  rea^ 
sonable  time  is  a  question  of  law  to  be  deter- 
mined by  the  court. 

Holbrook  v.  Burt,  22  Pick.  546;  Kingsley  y. 
WaUis,  14  Me.  57;  Negley  v.  Lindsay,  67  Pa. 
217,  5  Am.  Hep.  427;  Morgan  v.  McKee,  77 
Pa.  228;  Learning  y.  Wise,  78  Pa.  178. 

An  aj;Teement  to  arbitrate  creates  no  binding 
obligation.  It  is  revocable  by  either  of  the 
parties  to  It  at  any  time  before  award  actually 
made  and  published. 

Thompson  y.  Charnock,  8  T.  R.  189;  MiU 
ehea  Y.  Harris,  2  Ves.  Jr.  129;  Mitford,  PL 
*264;  Oourlay  y.  Duke  of  Somerset,  19  Yes. 
Jr.  430. 


Where  a  charter  party  requires  the  owner  of  a 
vessel  to  fiTO  to  a  certain  port  and  get  a  complete 
«aigo  and  deliver  It  in  London  after  a  partial  oariro 
has  been  delivered  and  acoepted.  the  delivery  of  e 
ooinplete  cargo  cannot  be  set  up  as  a  condition 
precedent  to  recovery  of  freight.  Ritchie  v.  At- 
kioeoD,  10  East,  296. 

In  case  of  a  condition  precedent  the  plaintiff 
must  have  performed  before  he  can  maintain  ao 
action  to  enforce  the  liability  of  the  other  party. 
In  Bommann  v.  Tooke,  1  Oampb.  S77,  the  contract 
was  a  charter  party  by  which  the  ship  owner  un- 
dertook to  sail  by  tbe  first  wind  direct  to  the  point 
of  destination,  and  the  shipper  refused  to  pay 
freight  because  he  did  not  do  so,  but  the  court 
held  that  such  ooyenant  was  not  a  condition  prece- 
dent whloh  would  exonerate  the  shipper  from  pay- 
ing freijrbt  after  he  had  received  tbe  cargo,  saylDg 
that  his  only  remedy  was  on  his  covenant;  and  in 
a  note  it  Is  stated  that  where  mutual  covenants  go 
<oaly  to  part  of  the  consideration  on  both  sides, 
and  a  tyreach  may  be  paid  In  damages,  defendant, 
having  a  remedy  on  his  covenant,  should  not 
plead  It  aa  a  condition  precedent. 

If  under  a  charter  party  the  freighter  refuses  to 
load  aa  agreed  in  the  contract,  tbe  owner  of  tbe 
vessel  has  a  right  to  regard  tbe  contract  as  aban- 
doned without  liability  for  a  breach.  Bradford  y. 
Wmiama,  U  B.  7  Bzch.  25a 

«.  Party  excused  by  nonperformance  of  condition 

precedent 

Of  oourae  If  the  contract  provides  a  condition 
ftreoedent  the  failure  to  perform  It  will  exonerate 
the  other  party. 

A  party  cannot  be  held  in  damages  for  failure  to 
perform  a  contract  a  condition  precedent  to  the 
performance  of  which  plaintiff  nas  not  performed. 
Goir  V.  Padflc  Coast  &  8.  Oo.  9  Wash.  8M. 

^  L.R.  A. 


When  the  obligation  of  performance  by  one 
party  presupposes  the  doing  of  some  act  by  the 
other  prior  thereto,  the  neglect  or  refusal  to  per- 
form such  act  not  only  dispenses  with  the  obliga- 
tion of  performance  by  the  other,  but  also  enti- 
tles him  to  rescind,  or,  when  reedssion  will  not 
afford  him  an  adequate  remedy,  to  continue  tbe 
work  and  recover  such  damages  as  the  delinquency 
bas  occasioned  against  tbe  defaulting  party.  Mans- 
field V.  New  York  a  ft  H.  E.  R.  Go.  1(KN.  T.  205. 

A  party  seeking  damages  for  breach  of  contract 
Is  not  bound  to  prove  performance  on  his  part 
when  the  other  party  failed  In  something  which 
was  a  necessary  condition  precedent  to  his  own 
performance.    Aller  y.  Pennell.  51  Iowa.  587. 

If  parties  contract  to  exchange  lands,  each  to 
exhibit  to  the  other  abstracts  showing  a  good  title 
by  a  day  named,  this  Is  a  condition  precedent  be- 
fore either  party  can  call  upon  the  other  to  per* 
form,  and  If  either  falls  tbe  other  may  regard  the 
contract  as  at  an  end.  Howe  v.  Hutchison,  105  lU. 
60L 

If  a  contract  of  sale  requires  the  vendee  to  giva 
security  as  a  condition  precedent,  the  vendor  may 
rescind  the  contract  upon  his  failure  to  perform  in 
this  respect.  Harrison  Mach.  Works  y«  Miller,  21 
111.  App.  67L 

If  two  persons  agree  with  a  third  to  furnish  sufv 
plies  to  the  latter  as  the  same  shall  be  required  fof 
discovering  and  locating  lodes  for  the  benefit  ol 
all,  the  latter  may  treat  this  as  a  condition  prece- 
dent, and  upon  failure  to  furnish  tbe  supplies  be 
may  abandon  the  enterprise  or  proceed  to  discover 
and  locate  lodes  In  his  own  right  without  regard 
to  the  contract.    Murley  v.  Ennis,  2  Colo.  300. 

Where  the  contract  provides  that  lumber  should 
be  delivered  at  a  phice  to  be  designated  by  tha 
other  party,  the  designation  of  tbe  place  is  a  con- 
dition precedent  to  the  delivery,  and  if  there  is  a 
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The  elemental  conditions  of  the  present  case 
have  been  the  subiect  of  a  prior  adjudication 
oondnsive  upon  the  parties,  and  which. bars 
the  appellee  from  any  recovery  in  this  pro- 
ceeding. 

lUmnmudUr  ▼.  Lampe,  89  HI.  212,  81  Am. 
Rep.  74:  Clayei  y.  White,  88  HI.  640. 

kr.  Jamefl  !•  Best,  with  Mr.  Plinjr  B. 
Sndth*  also  for  appellant: 

A  refusal  to  arbitrate  did  not  authorize 
plaintilb  to  abandon  their  contract,  and  re- 
cover unearned  profits  as  upon  a  total  breach. 

Tobey  V.  Briita  County,  8  IStory.  C.  C.  800; 
King  V.  Bawirdy  27  Mo.  22. 

A  party  who  abandons  his  contract  cannot 
maintain  any  action  upon  it. 

Palm  V.  Ohio  A  M,  R.  Co.  18  HI.  217;  Chrii- 
tian  County  v.  OverhoU,  18  111.  228;  Doblbin»  v. 
Higgin$.  78  HI.  440;  Chapin  v.  Norton^  6  Mc- 
Lean, COO. 

Since  the  appellee  alleged  that  Richards, 
Maynard  &  Company  performed  the  contract 
until  the  16th  day  of  June,  1886,  and  were 
then  ready  and  willing  to  proceed  with  its 
performance,  but  that  the  appellee  refused  to 
carry  out  the  contract  on  Its  own  part  and 
abandoned  its  performance,  he  must  prove 
such  breach  as  alleged. 

Lecvold  v.  Salkey,  89  HI.  412,  81  Am.  Rep. 
98;  Badgley  v.  Heald,  9  HI.  64;  dmtnzey  v. 
Moore,  22  III.  68,  74  Am.  Dec.  184. 

Id  the  absence  of  a  contract  for  the  sale  of 
these  weights,  the  loss  of  such  prospective 
sales  la  entirely  too  contingent,  uncertain,  and 
remote  to  constitute  an  element  of  damages. 

I^atfir  Y.  Smith,  60  HI.  145;  Horner  v.  Wood, 


16  Barb.  886;  OhaUnd  v.  Burke,  26  III  86; 
EiU  V.  Pareone,  110  HI.  107. 

The  appellant  did  not  undertake  to  pay  for 
the  buildmg,  and  the  appellee  cannot  thus 
make  it  do  it. 

Toledo,  W.  d  W.  B.  Co.  ▼.  JachontiUe 
Dmot  Bldg.  Co,  68  111.  80a 

The  mere  failure  to  pay  money,  though  it  is 
conceded  to  be  due,  wfll  not,  as  a  rule,  author- 
ize a  party  to  abandon  his  contract  and  bring 
an  action  for  future  profits. 

Palm  V.  Ohio  AM,R.Co.  18  HI.  217. 

Mr.  WillUtm  A.  Gardner,  for  appellee: 

When  there  is  a  contract  which  is  to  be  per- 
formed in  the  future,  if  one  of  the  parties  has 
said  in  effect  to  the  other:  '  'If  you  go  on  and 
perform  your  part  of  the  contract  I  will  not 
perform  mine,^  that,  in  effect,  amounts  to 
saying,  **I  will  not  perform  the  contract ** 
In  that  case  the  other  party  may  say:  "Tou 
have  given  me  distinct  notice  that  you  will  not 
perform  the  contract  I  will  not  wait  till  you 
have  broken  it,  but  I  will  treat  you  as  having 
put  an  end  to  the  contract,  and  if  necessary  I 
will  sue  you  for  damages,  but  at  all  events  I 
will  not  go  on  with  the  contract." 

Withere  v.  BeynoJds,  2  Barn.  &  Ad.  889; 
Mereey  Steel  db  Iron  Co.  v.  Naylor,  9  App.  Cas. 
442;  Hoehster  v.  De  Latour,  20  Eng.  L.  & 
£q.  167;  Franklin  v.  MiUer,  4  Ad.  &£L  699; 
Bonek  v.  Muller,  L.  R.  7  Q.  B.  Div.  92. 

The  breaches  that  occurred  in  the  enseal 
bar,  as  far  as  their  effect  is  concerned,  would  he 
the  same  in  principle  as  where  a  person  ''wil- 
fully places  the  property  of  another  in  a  sitna> 
tion  where  it  cannot  be  recovered,  or  its  true 


refusal  to  designate  the  other  party  to  absolved 
from  aU  ItabiUty  on  the  oontract.  although  at  the 
time  he  does  not  own  luml)er  which  could  be  ten- 
dered under  It,    Warner  v.  Wilson,  4  Gal.  810. 

Where  there  is  a  mutual  contract  for  the  per- 
formance of  Buocesslve  acts,  the  refusal  upon  one 
side  to  perform  will  Justify  the  other  party  In 
treatlDfr  the  contract  as  rescinded.  Ward  v.  Ea- 
del.  88  Ark.  174. 

Where  one  party  to  a  contract  refuses  to  do 
something  which  to  necessary  to  enable  the  other 
to  perform  hto  part  of  the  contract,  the  latter  may 
abandon  the  contract  and  recover  hto  damages 
from  the  other,  and  is  not  liable  for  hto  own  failure 
to  perform.    Cbapin  v.  Norton,  6  McLean,  600. 

The  nonperformanoeby  the  vendor  of  a  condi- 
tion precedent  gives  the  vendee  the  right  to  re- 
pudiate the  whole  contract,— as  whore  the  sale  to 
of  a  certain  quantity  of  iron  to  be  shipped  from 
Glasgow  and  the  iron  is  actually  shipped  from 
Lelth.    Filley  v.  Pope,  115  U.  8. 218, 29  L.  ed.  272. 

Tf  a  stipulation  in  a  contract  to  a  condition  pre- 
cedent, the  obligee  may  repudiate  the  contract,  if 
the  obligor  does  not  perform  the  condition.  Low- 
ber  V.  Bangs,  00  U.  8. 2  Wall.  728, 17  L.  ed.  768. 

In  Bettini  v.  Gye,  L.  R.  1  Q.  B.  Div.  188, 46  L.  J.  Q. 
B.  20O.  34  L.  T.  N.  8. 246, 24  Week.  Rep.  661,  in  which 
the  director  of  an  opera  claimed  the  right  to  re- 
fuse to  carry  out  the  engagement  with  a  singer  be- 
cause of  the  latter^s  neglect  to  comply  with  hto 
contract  to  attend  rehearsals  stz  days  before  the 
opening  of  the  season,  the  court  njs:  ''If  parties 
■ufficlently  express  an  intention  to  make  the  literal 
fulfilment  of  a  matter  of  apparently  very  little  im- 
portance a  condition  precedent  it  will  be  one;  or  if 
they  think  the  performance  of  some  matter  ap. 
parently  of  essential  importance  not  really  vital, 
and  sufficiently  express  such  intent.  It  wiU  not  be  a 
condition  precedent;**  and  the  court  decides  that 
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in  that  case  the  attendance  of  rehearsato  did  not  go 
to  the  root  of  the  matter,  and  was  not  a  oondltioD 
precedent  a  breach  of  which  gave  the  other  party 
a  right  to  rescind. 

d.  BTDOiuefor  not  performing  eondtUon  vreeedenL 
No  excuse  will  exonerate  one  from  the  perform- 
ance of  a  condition  precedent  unless  it  be  a  positive 
interference  and  actual  hindrance  by  the  other 
party,  or  some  distinct  and  tangible  fraud,  Taylor 
V.  Gallup,  8  y t.  8i0. 

But  a  person  may  maintain  an  action  for  breach 
of  the  contract*  without  performing  a  condition 
precedents  if  he  were  prevented  from  performing  it 
by  a  breach  on  the  part  of  the  other  party.  Jewell 
V.  Blandf  ord,  7  Dana,  472. 

IIL  Bight  to  reaeind  eontraet  ipttftout  UoMftty  for 

nonpefformanee. 

a.  Neceeeity  of  mutval  eonaenU 
On  principle  one  party  can  no  more  rescind  a 
contract  than  he  can  make  it.  But  in  practice  if 
one  party  refuses  to  perform  he  to  regarded  as  con- 
senting to  a  rescission  so  that  upon  the  other  party*a 
acting  on  such  consent  the  contract  to  at  an  end. 

Where  one  party  to  in  default  and  the  other  not, 
the  party  not  In  default  may  in  most  cases,  though 
not  in  all,  treat  the  contract  as  rescinded,  and  act 
accordingly;  but  this  Is  a  mode  of  rescission  by  con- 
sent.   Cromwell  v*  Wilkinson,  18  Ind.  886w 

One  party  may,  by  neglecting  or  refusing  to  per- 
form the  contract  on  his  part,  place  it  in  the  power 
of  the  other  party,  where  he  to  not  also  derelict,  to 
avoid  it  or  not  at  hto  pleasure.  The  breach  of  one 
party  may  in  such  case  be  treated  by  the  other  as 
an  abandonment  of  the  contract  authorizing  him* 
if  he  chooses  to  do  so,  to  disaffirm  It;  and  thus  the 
assent  of  both  parties  to  the  contract  to  sufficiently- 
manifested,— that  of  the  one  by  hto  neglect  or 
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Tilae  asoerUihied,  by  mlzinir  it  with  bis  own, 
or  in  aoT  other  manper  win  ootaieqaeDtly  be 
compelled  to.bear  tbe  iocoDveDienoe  of  the  nn- 
oerteinty  or  confusioQ  which  he  has  produced, 
even  to  tbe  eitent  of  surreDderiDg  tbe  whole, 
if  his  share  caDDot  be  dtstinftuighed,  or  re- 
fiponding  in  damages  at  the  highest  value  at 
which  tbe  property  in  question  can  l>e  reason- 
ably estimated." 

Armarjf  y,  Delandrie,  1  Smith,  Lead.  Caa. 
687,  note. 

Absolote  refusal  Is  to  be  considered  in  the 
same  light  as  respects  the  remedy,  as  an  abso- 
lute physical  prevention  by  the  defendants. 

Bmmer  y.  Wilnon,  7  Mich.  a04, 74  Am.  Dec. 
716;  Cart  r.  Ambergate  R  09.  17  Q.  B.  127; 
Derbg  ▼.  J^juon,  dl  Vt  21;  Haine$  v.  Tveker, 
50  N.  fi.  811;  8mith  ▼.  Lettt»,  24  Conn.  624. 
68  Am.  Dec.  liM);  Clement  db  Hawkee  Mfg,  Co, 
V.  MeaeroU,  107  Mass.  862;  CoUine  v.  Dtla- 
parte,  115  Mass.  162. 

The  true  question  is  whether  the  acts  and 
conduct  of  the  party  evince  an  intention  no 
longer  to  be  bound  by  the  contract. 

Preeth  v.  Burr,  L.  R  9  C.  P.  208. 

One  of  the  parties  to  a  contract  cannot,  by 
bioiself,  resdna,  but  if  his  acts  amounted  to  a 
rescission  had  be  the  power  to  rescind,  can  it 
be  doubted  that  the  other  party  would  have  a 
right  to  sue  for  damages  if  necessary? 

Joknetane  v.  MiUing,  L.  R.  16  Q.  B.  Div. 
460;  DingleyY.  OUr,  117  U.  8. 508,20  L.  ed.084. 

An  absolute  refusal  to  accept  goods  ordered, 
although  the  ffoods  were  not  in  readiness  for 
delivery,  should  be  considered  in  the  same 
light,  as  respects  the  remedy,  as  an  absolute 


physical  prevention  bv  defendants,  and  the 
plaintiff  might  brlnff  his  action  in  such  a  cfMe 
Def  ore  completing  the  goods  ordered  and  ten- 
dering performance  on  his  part 

Eoimer  v.  Wileon^  Derhjf  v.  Johnson,  Hainf 
V.  Tueker,  Smith  v.  Lewie,  Clement  d  Eawkee 
Mfg,  Co,  ▼•  Meaerole,  and  CMine  v.  Delaporte, 
eupra, 

Mr.  A.  K.  Penee  also  for  appellee. 

Shopa»  J.,  delivered  the  opinion  of  the 
court: 

It  is  insisted  in  this  court  that  the  evidence 
is  insufficient  to  sustain. the  verdict  and  Judg- 
ment. The  right  and  duty  of  this  court  to 
review  the  facts  are  placed  upon  two  grounds : 
First,  that  under  section  2,  article  o,  of  the 
Const^itution  which  provides :  **  The  supreme 
court  shall  consist  of  seven  Judges,  and  shall 
have  original  Jurisdiction  in  cases  relating 
to  the  revenue,  in  mandamus  and  habeas 
corpus,  and  appellate  jurisdiction  In  all 
other  cases,  ** — ^tne  provision  of  section  00  of 
the  practice  act,  restricting  the  powers  of 
this  court  to  the  consideration  of  questions 
of  law  only,  and  prohibiting  the  assignmeut 
of  errors  calling  in  question  the  Judgment  of 
the  appellate  courts  upon  questions  of  fact, 
is  unconstitutional  and  void.  We  have  so 
frequently  held  the  act  valid  that  it  would 
seem  to  be  no  longer  an  open  question.  But, 
if  it  was,  the  correctness  of  former  holdings 
in  this  regard  is  clearly  authorized  by  the 
provisions  of  section  11  of  the  rame  article 
of  the  Constitution.  It  is  there  provided  that 
after  the  year  1874  inferior  appellate  courts* 


fnasl  toperfora  Us  part  of  tbe  oontraot,  and  of 
the  other  by  bis  suinir.  not  for  the  breach,  but  tbe 
▼aloe  of  any  aot  done  or  payment  made  by  him  un- 
der tbe  contract,  as  If  It  had  never  existed.  Ban- 
nitter  v.  Bead,  6  ru.  flS. 

Tbe  refusal  of  one  party  to  perform  bis  oontraot 
amoanta  on  bJa  part  to  an  abandonment  of  It.  The 
other  party  thereupon  has  a  oboloe  of  remedies. 
He  may  stand  upon  bis  contract,  refusing*  assent  to 
an  adversary's  attempt  to  rescind  it,  and  sue  for  a 

I  breach  or  in  a  proper  case  for  a  spedflc  perform- 

f  anoe«  or  be  may  asaent  to  its  abandonment  and  so 
effeetadJasoiution  of  the  oontraot  l>y  the  mutual 
and  oonouzTiuff  assent  of  both  parties:  in  that 
eveot  be  is  simply  restored  to  his  orifflnal  position, 
and  can  neirher  sue  for  a  breach  nor  compel  a  spe- 

<  ctHc  performanoe,  because  the  contract  itself  has 
been  dissolved.   Graves  v.  White,  87  N.  T.  4S8. 

Wliere,  after  a  note  had  l)eeo  given  for  goods 
wbJoli  were  delivered  to  the  maker,  the  seller  f  oroi- 

'  biy  retook  possession  of  them,  whereupon  the 
maker  of  tbe  note  refused  to  pay  It  on  the  ground 
of  f  allore  of  oonsideratien,  the  court  said :  There 
is  no  total  failnre  of  conslderatioo  here,  ^^untoas  the 
contract  has  been  dissolved.  It  oould  be  dissolved 
by  mutual  consent  only.  The  retaking  ponession 
is  a  mere  act  of  trespass  which  would  give  a  right 
of  action,  but  it  did  not  give  the  maker  of  the  note 
a  rlirl>tto  treat  It  as  a  rescission  or  as  a  dissolution 
of  ttee contract.**   Btepbens  v.  Wilkinson,  2  Bam.  & 

Ad.  an. 

It  Is  an  established  rule  of  law  that  where  one  of 
tbe  cxKitraotlng  parties  absolutely  refuses  to  per- 
f omi«  such  a  refusal  will  be  regarded  as  a  consent 
CO  liifl  part  to  a  resdasion  of  the  contract,  and  the 
ocber  contracting  party  may.  If  he  chooses  so  to 
do,  reicind  tbe  contract,  and  if  he  has  done  any- 
thtoir  under  it  be  may  Immediately  sue  for  compen- 


satlon  on  a  quantum  mentU,   Shalfner  v.  Killian* 
7  III.  App.  OSO. 

Where  the  question  is  whether  one  party  is  set 
free  by  theaotton  of  the  other,  the  real  matter  for 
consideration  is  whether  tbe  acts  or  conduct  of  the 
one  do  or  do  not  amount  to  an  intimation  of  an  in- 
tention to  abandon  and  altogether  refuse  perf orro« 
anoe  of  the  contract.  Freeth  v.  Burr,  L.  B.  9  O.  P. 
208, 48  L.  J.  a  P.  91,  S9  U  T.  N.  8. 778,  »  Week.  Hep. 
870. 

More  nonperformance  is  not  resolssion. 

A  rescission  of  a  oontraot  does  not  follow  as  a 
consequence  of  a  nonperformance  by  either  party, 
Duncan  v.  Jeter,  5  Ala.  004, 80  Am.  Deo.  848;  Stone 
v.Grover,  lAla.289. 

Benunciation  must  be  acted  on* 

In  Avery  v.  Bowden,  6  Bl.  ft  Bl.  714,  where  the 
performance  of  tbe  contract  was  prevented  by  tbe 
breaking  out  of  war  before  the  expiration  of  the 
time  for  performance,  the  plaintiff  relied  upon  a  re- 
nunciation before  that,  but  the  court  held  that  suob 
renunciation  oould  not  give  a  cause  of  action  whUe 
the  plaintiff  was  still  insisting  upon  the  perform- 
ance of  the  contract.  This  case  was  alBrmed  in  0 
El.  ft  BL  0G8.  And  a  similar  ruling  was  made  in 
Beid  V.  Hoskins,6  BL  ft  Bl. 7S0.  ■. 

b.  Contract  mau  be  retdnded. 

When  a  contract  Is  executory  on  both  sides,  upon 
nonperformance  by  one  party  the  other  may  de- 
clare it  rescinded.  School  Diet.  v.  Hay  ne,  46  Wis.  61 1. 

Tbe  failure  of  one  of  the  parties  to  fulfil  the 
agreement  authorizes  the  other  party  to  refuse  to 
perform  without  liability  for  a  breach.  Oarney  v. 
Kewberry,  84  HI.  S08;  Graham  v.  Holloway,  44  lU. 
880b 
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of  uniform  organization  and  jurisdiction, 
may  be  created  by  the  legislature,  to  which 
such  appeals  and  writs  of  error  as  the  general 
assembly  shall  provide  may  be  prosecuted, 
"  and  from  which  appeals  and  writs  of  error 
shall  lie  to  the  supreme  court  in  all  criminal 
cases,  in  cases  in  which  a  franchise  or  free- 
hold or  the  yalidity  of  a  statute  is  involved, 
and  in  such  other  cases  as  may  be  provided 
by  law."  Under  this  provision  the  legis- 
lature was  authorized  to  vest  such  courts  with 
appellate  jurisdiction  in  all  such  cases  as,  in 
the  legislative  discretion, were  deemed  prop- 
er, lu  four  classes  of  cases — that  is,  criminal 
<:ases,  and  those  involving  a  franchise  or  free- 
hold or  the  validity  of  a  statute — the  legis- 
lature is  prohibited  from  making  the  "de- 
termination  of  such  appellate  courts  final. 
In  such  cases  appeals  and  writs  of  error  must 
be  allowed  to  the  supreme  court.  In  all  other 
cases  in  which  such  courts  are  given  jurisdic- 
tion by  statute  it  is  left,  by  the  Constitution, 
discretionary  with  the  legislature  to  make  the 
Judgments  of  those  courts  final,  or  to  provide 
for  further  appeal  or  writ  of  error,  as  in  the 
legislative  discretion  shall  be  deemed  proper. 
It  necessarily  follows  that,  since  the  creation 
and  orfl;anization  of  the  appellate  courts,  the 
jurisdiction  of  this  court  to  review  the  final 
Judgments  of  those  courts,  except  In  the 
four  classes  of  cases  enumerated  in  the 
Constitution,  is  subject  to  the  restrictions 
created  by  the  legislature;  and  it  follows 
that  we  are  precluded  from  the  consideration 
of  any  assignment  of  error  questioning  the 
determination  of  the  appellate  court  upon 
questions  of  fact. 
At  the  close  of  plaintiff's  evidence  in  chief, 


the  defendant  moved  the  aourt  to  instruct  the 
jury  to  return  a  verdict  in  its  favor,  upon 
the  ground  that  the  evidence  was  insufficient 
to  maintain  the  cause  of  action  set  forth  in 
the  declaration,  which  was  overruled.  The 
motion  was  in  the  nature  of  a  demurrer  to  the 
evidence,  and,  if  defendant  desired  to  avail 
itself  thereof,  it  should  have  abided  by  it. 
Instead  of  doing  this,  it  introduced  evidence 
in  its  behalf,  and  submitted  the  cause  to  the 
jury  without  renewing  its  motion,  thereby 
waiving  the  error,  if  error  there  was,  in  the 
decision  of  the  court.  Joliet,  A.  A  If.  R,  Co. 
▼.   Velie,  140  111.  69. 

The  defendant,  however,  by  its  instruc- 
tions 1,  2,  and  8,  refused  by  the  court,  sought 
to  raise  the  same  question.  By  these  instruc- 
tions the  court  was  asked  to  instruct  the 
jury :  first,  the  evidence  was  not  sufficient 
to  sustain  a  verdict  for  plaintiff ;  second, 
there  was  a  variance  between  the  proof  and 
cause  of  action  stated  in  the  declaration  ;  and, 
third,  that  the  evidence  did  not  show  an 
abandonment  of  the  contract  by  the  defend- 
ant, and  the  verdict  should  therefore  be  for 
the  defendant.  Instructions  taking  the  case 
from  the  jury  should  only  le  given  where  the 
evidence,  with  all  the  legitimate  and  natural 
inferences  to  be  drawn  therefrom,  is  wholly 
insufficient,  if  credited,  to  sustain  a  ver- 
dict for  the  plaintiff.  8imman$  v.  Chicago  d 
T,  R  Co.  110  111.  346;  Purdp  v.  Hall,  184 
111.  208;  Pullman  Palace  Car  Co.  v.  LoMk, 
148  111.  242,  18  L.  R.  A.  215,  and  cases  cited. 
Where  there  is  evidence  tending  to  sustain 
the  issues  in  behalf  of  the  plaintiff,  the 
weicrht  to  be  given  thereto  must  be  submitted 
to  the  jury ;   and,  when  their  finding  of  fact 


Where  one  party  to  a  contract  has  refused  to 
perform  his  part  of  the  contract,  or  has  rendered 
performance  on  the  pert  of  the  other  impoesible, 
performance  on  the  part  of  the  other  is  excused. 
Hawley  v.  Smith,  45  Ind.  183. 

If  a  man  contracts  to  pay  a  certain  sum  of  money 
tn  consideration  that  another  has  contracted  to  do 
certain  things  on  his  part,  and  it  should  turn  oat, 
before  anything  is  done  under  It,  that  the  latter  is 
Incapable  of  doing  what  be  engaged  to  do,  the  con- 
tract is  at  an  end.  Chanter  v.  Leese,  4  Mees.  &  W. 
29K.  1  Horn  &  H.  204. 

Where  a  contract  provided  that  one  party  should 
bore  a  well  and  the  other  sbouid  furnish  supplies, 
and  the  latter  refused  to  furnish  the  supplies, 
whereupon  the  former  abandoned  the  contract,  the 
oourt  held  that  he  was  Justified  in  doing  so  and  no 
recovery  could  be  had  against  him  therefor,  but 
that,  since  according  to  his  contract  he  was  not  to 
l)e  paid  until  the  well  was  completed,  he  could  not 
ceoorer  any  pay  for  what  he  had  done.  Barrett  v. 
Austin  (Cai.)  81  Pac.  Rep.  8. 

Where  there  was  a  violation  of  an  agreement  to 
extend  the  time  for  selling  property  under  a  decree 
of  court  which  was  made  in  consideration  of  the 
payment  of  additional  interest,  the  court  says  that, 
**as  a  rule,  if  one  of  the  parties  violates  his  agree- 
ment, the  other  Is  thereby  released;*^  and  in  that 
ease  It  was  held  that  the  additional  interest  could 
not  be  recovered.  Etheredge  v.  Barkley,  25  Fla. 
S14. 

If  one  engaged  to  teach  a  school  is  assigned  to  a 
room  on  a  certain  floor,  which  it  is  afterwards 
found  cannot  be  given  her,  and  for  that  reason  she 
deglects'  to  -present  herself  for  etaployment,  the 
school  t)Oard  is  at  liberty  to  treat  the  contract  as  at 
an  end,  and  she  can  recover  no  damages  for  the 
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breach.  Illinois  Female  College  v.  Peny,  8  IlL  App. 
188. 

In  case  of  a  conditional  contract,  upon  failure  by 
one  of  the  parties  to  perform  the  other  may  re- 
tract.   Dodge  V.  Greeley,  81  Me.  843. 

Where  one  party  to  a  contract  refuses  to  he 
bound,  the  other  party  may  avail  himself  of  the 
refusal  and  rescind  the  oontract.  Allen  v.  Webb, 
24N.  H.278. 

If  one  party  refuses  to  be  further  bound  by  the 
oontract,  the  other  may  cease  performance  on  his 
part.    State  v.  Davis,  58  N.  J.  L.  144. 

When  one  party  refuses  to  perform,  the  other 
may  rescind.   Weeks  v.  Bobie,  42  N.  H.816. 

The  refusal  of  one  who  has  engaged  a  special 
train  to  take  It  upon  the  company's  refusal  to 
guarantee  that  he  will  reach  his  destination  at  a 
certain  time  will  exonerate  the  company  from  the 
performance  of  its  obligation,  and  it  cannot  be 
sued  for  breach  of  its  contract.  Wilcox  v.  Klch- 
mond  A;  D.  R.  Co:  62  Fed.  Rep.  264, 17  Lb  R.  A.  804, 8 
U.  S.  App.  118. 

Although  insolvency  on  the  part  of  the  pur- 
chaser may  give  the  seller  a  right  to  refuse  to 
deUver  any  more  goods  under  the  oontraot,  yet,  if 
such  refusal  is  made  without  due  cause,  the  pur- 
chaser may  then  rescind  and  refuse  to  take  any 
more  of  the  goods  without  being  liable  for  dam- 
ages. He  Phcsnix  Bessemer  Steel  Co.  L.  B.  4  Ch. 
Div.  108. 

Where  defendant  agreed  to  take  a  sublease  from 
plaintiff  and  to  purchase  the  furniture  left  by 
plaintiff  upon  the  premises,  the  court  held  that  he 
was  not  .bound  to  fulfil  his  agreement  wliere  plain- 
tiff left  rent  in  airrear  for  which  the  furniture  was 
liable  to  be  distrained.  Partridge  v.  8ouerby«t 
Bos.  &  P.  172. 
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has  been  approyed  by  the  trial  and  appellate 
courts,  DO  question  of  the  sufficiency  of  the 
evidence  to  support  the  verdict  can  be  raised 
in  this  court.  It  will  be  proper,  therefore, 
to  so  far  examine  the  eviaence  as  to  enable 
us  to  determine  whether  there  was  evidence 
tending  to  support  the  plaintiff's  cause  of 
action  as  alleged  in  bis  declaration.  In  the 
discussion  which  will  follow,  it  will  become 
apparent  that  we  are  of  opinion  that  there 
was  evidence  tending  to  sustain  plaintiff's 
cause  of  action,  as  alleged,  and  that,  there- 
fore, said  instructions  were  properly  refused. 
Whether  the  evidence,  when  considered  to- 
gether, is  sufficient  to  maintain  the  plaintiff's 
case,  is  a  question  which  does  not  fall  within 
our  province  to  determine. 

The  principal  question  to  be  determined  in 
this  case  arises  upon  the  second  and  third  in- 
structions given  at  the  instance  of  the  plain- 
tiff, as  follows:  **  (2)  If  the  jury  believe 
from  the  evidence  that  the  defendant,  by  its 
acts  and  conduct,  showed  an  intention  not  to 
be  bound  bv  said  contract,  then  said  Richards 
Maynard  i  Co.  had  the  right  to  treat  said 
contract  as  abandoned  by  said  defendant,  and 
to  bring  suit  for  the  recovery  of  damages  at 
any  time  thereafter,  unless  vou  believe  from 
the  evidence  that  the  defendant  company 
receded  from  such  intention  not  to  be  bound, 
prior  to  the  time  when  said  plaintiff  chose  to 
treat  said  contract  as  abandoned  by  the  de- 
fendant. An  intention  can  only  be  known 
by  acts,  conduct,  or  declaration.     Your  in- 

3uiry  in  tl^is  connection  is:  First.  Did 
efendant,  by  act  and  conduct,  violate  the 
substantial  terms  of  the  contract,  and  com- 
mit breaches  in  substantial  provisions  there- 


of? Second.  Did  such  acts  and  conduct,  if 
you  believe  from  the  evidence  they  existed, 
warrant  the  conclusion  that  the^  would  be 
continued,  and  that  it  was  the  intention  of 
the  defendant  to  continue  such  acts  and  con- 
duct? (8)  If  the  Jury  believe  from  the  evi- 
dence that  the  defendant  railway  refused  to, 
and  did  not,  live  up  to  its  .said  contract.  In 
its  substantial  provisions,  and  refused  to  per- 
form it  according  to  its  terms,  and  abandoned 
the  same  without  the  fault  of  Richards, 
Maynard  &  Co.,  and  that  defendant  prevented 
Richards,  Maynard  <&  Co.  from  performing 
the  substantial  provisions  of  said  contract 
according  to  its  terms,  then  the  plaintiff  is 
entitled  to  recover ;  and  it  Is  not  necessary 
that  Richards,  Maynard  &  Co.  should  have 
been  prevented  from  performing  said  contract 
by  pliysical  force,  in  order  to  give  them  Uie 
right  to  treat  said  contract  as  abandoned  by 
the  defendant  railway,  and  to  recover  dam- 
ages from  said  defendant  company  In  this 
suit.  If  tlie  Jury  believe  from  the  evidence 
that  said  defendant  railway  refused  to,  and 
did  not,  live  up  to  its  said  contract,  and 
refused  to  perform  it  according  to  its  terras, 
and  if  you  believe  from  the  evidence  that 
defendant  defeated  the  substantial  object  of 
the  contract,  or  rendered  it  unattainable  by 
proper  performance  on  the  part  of  the  firm 
of  Richards,  Maynard  <&  Co.,  and  that  defend- 
ant prevented  Richards,  Maynard  &  Co.  from 
performing  the  said  contract  according  to  its 
terms,  as  above  suggested,  then  the  jury  may 
find  for  the  plaintiff,  and  assess  the  damages 
at  such  a  sum  as  thev  believe  from  the  evi- 
dence that  the  plaintiff  has  suffered  by  reason 
of  such  breach."    Bearing  upon  the  same 


Where  by  the  nondelivery  of  part  of  the  thioff 
contracted  for  the  whole  object  of  the  contraot  is 
frustrated,  the  iwrty  makloff  default  renounoee 
on  his  part  all  tbe  obllgatioDB  of  the  contraot, 
Freeth  v.  Burr.  L.  R. 9  C.  P.  206,  48 L.  J.  C.  P. 91,20 
L.  T.  K.  &  T78, »  Week.  Rep.  370. 

Hennessy  v.  Baoon,  187  U.  8.  70.  8i  L.'  ed.  006. 
reoognizes  tbe  rl^rht  to  readnd  for  failure  of  tbe 
other  party. 

But  an  entire  contract  cannot  be  rescinded  In 
part  only.    Mansfield  v.  Trisir«  113  Mass.  860. 

Party  In  default  cannot  sue. 

Tbe  mme  result  Is  reached  by  the  decisions  which 
bold  that  a  party  in  default  cannot  enforce  the 
contract.  If  he  cannot  enforce  the  contract,  of 
course  the  other  party  is  given  all  the  advantage 
vbioh  he  could  have  derived  from  a  simple  rescis- 
sion. The  questioo  of  the  right  of  a  defaulting 
party  to  enforce  tbe  contract  Is  not  within  the 
«oope  of  this  note,  but  a  few  of  the  cases  are  cited 
here  by  way  of  illustration. 

In  an  action  for  the  contract  price  against  one 
who  claims  to  have  rescinded  the  contract,  tbe 
plaintiff  must  show  that  he  performed  substantially 
•on  his  part.    Bobinson  v.  Brooks,  40  Fed.  Bep.  626. 

One  who  Is  bimself  in  default  cannot  recover 
•damages  from  tbe  other  party  who  rescinds  the 
eootract.    Vancher  v.  Ooodman,  SiO  Barb.  815. 

Or  who  is  in  default.  Chicago,  B.  &  Q.  B.  Co.  v. 
Cochran.  «B  Neb.  5&1. 

If  a  contract  is  broken  by  one  party  he  has  no 
right  while  refusing  or  unable  to  perform  its  terms 
io  complain  of  the  rescission  of  tbe  contract  by  the 
•other.    McCoU  V.  Frith,  101  N.  r.  877. 

One  who  refuses  to  comply  with  bis  contract  at 
•t  time  when  the  other  party  is  not  in  default  can- 
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not  afterwards  enforce  tbe  contract  against  such 
other  party,  unless  be  has  subsequently  renewed 
his  obligation  thereon.  Adams  v.  Boston  Iron  Co. 
10  Gray,  486. 

Plaintiff  who  fails  to  perform  according  to  tbe 
terms  of  the  contraot  cannot  maintain  an  action 
on  the  contract.  Dermott  v.  Jones,  6i  U.  8. 88  How. 
280,16L.ed.>12. 

If  time  is  of  the  esBenoe  of  the  contraot  one  who 
does  not  complete  bis  performance  in  time  cannot 
maintain  a  suit  to  compel  the  other  to  perform. 
Shiter  V.  Emerson,  60  U.  8.  10  How.  2M,  16  L.  ed. 
020. 

Under  a  contract  reciting:  **Bougbt  fleeces  and 
agreed  to  take  clotb,**~the  seller  of  the  fleeces  can- 
not sue  for  nondelivery  of  the  cloth  without  aver- 
ring a  delivery  of  the  fleeces.  Atkinson  v.  Smith, 
14  Mees.  ft  W.  605, 15  L.  J.  Bxch.  60. 

In  an  action  by  a  master  for  breach  of  articles  of 
apprenticeship  because  the  apprentice  had  run 
away,  it  appearing  that  the  master  had  aban- 
doned the  trade  wlifoh  he  had  covenanted  to  teach, 
tbe  court  held  that  the  duty  to  teach  was  a  condi- 
tion precedent  and  that  the  plaintiff  could  not 
maintain  an  action  without  showing  that  he  bad 
performed  or  was  ready  to  do  so.  Ellen  v.  Topp,  ft 
Exch.  440,  80  L.  J.  Bxch.  841, 16  Jur.  461. 

Where  a  person  contracts  to  do  certain  work  for 
a  colt  and  cow,  if  he  refuses  to  perform  the  work 
the  other  party  may  treat  the  contract  as  at  an 
end,  and  be  loses  all  claim  to  tbe  animals.  Sohoon- 
over  v.  Christy,  80  111.  486. 

Tbe  agreement  in  a  contract  for  the  sale  of  wool 
to  deliver  the  names  of  the  vessels  on  which  It  Is 
shipped  is  a  condition  precedent,  a  breach  of  which 
will  prevent  the  maintenance  of  an  action  against 
tbe  purchaser  for  refusing  to  take  the  wool  upon 
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proposition,  more  or  lets  directly,  the  court 
l^ave  to  the  jury,  at  the  Instance  of  the  de- 
fendant, its  7th,  12th,  l<kh,  and  17th  instruc- 
tions, as  follows :  **  (7)  You  are  instructed 
that.  If  the  defendant  committed  breaches  of 
the  contract,  still,  if,  from  the  eyidence,  you 
believe  that  such  breaches  did  not  defeat  the 
substantial  object  of  the  contract,  or  render 
it  unattainable  by  proper  performance  on  the 
part  of  the  firm  of  Richards,  Maynard  &  Go. , 
then  the  plaintiff  cannot  recover,  and  your 
verdict  must  be  for  the  defendant."  **  (12) 
The  jury  are  instructed,  as  a  matter  of  law, 
that  a  mere  failure  or  refusal  of  the  defendant 
to  pay  to  plaintiff,  Qr  the  firm  of  Richards, 
Ha^nard  &  Co.,  any  sum  of  money  demanded 
by  him  or  them,  and  claimed  to  be  on  account 
of  services  previously  rendered  by  said  firm 
under  the  contract  in  question,  cannot  be  con- 
strued or  treated  as  an  abandonment  of  the 
said  contract  by  the  defendant,  entitliof^  the 
plaintiff  or  his  said  firm  to  maintain  the  pres- 
ent action,  which  is  solely  for  the  recovery 
of  such  profits  as  might  have  accrued  to  the 
plaintiff  or  his  firm,  if,  on  their  part,  said 
contract  had  been  fully  executed,  continu- 
ously, for  the  period  limited  bv  said  con- 
tract.** *•  (16)  Tne  jury  are  further  instructed, 
as  a  matter  of  law,  that,  in  order  to  entitle 
the  plaintiff  to  recover  in  this  case,  it  is  neces- 
sary for  him  to  establish  by  a  preponder- 
ance  of  evidence  that  he  and  the  firm  of  Rich- 
ards, Maynard  &  Co.  were,  by  the  acU  of  the 
defendant,  prevented  from  the  performance 
of  said  contract  on  their  part,  or  that  the  ex- 
ecution of  the  said  contract  on  their  part  was 
interrupted  by,  and  as  the  legitimate  con- 


sequence of,  the  acts  of  the  defendant  in  dis- 
regard of  ita  obligations  under  said  cootrsct 
(17)  The  failure  of  the  defendant  to  pay, 
when  demanded,  any  moneys  due  and  owing 
to  plaintiff  under  the  contract,  was  not  such 
an  act  or  omission,  in  itself,  on  the  part  of 
defendant,  as  to  prevent  the  plaintiff  com- 
pleting the  contract  ** 

Upon  an  examination  of  the  evidence  for 
the  purpose  of  determining  the  propriety  of 
the  instructions,  it  will  be  found  that  it  tenda 
to  prove  that  shortl  v  after  the  plaintiff's  firm 
haa,  in  pursuance  of  the  contract,  constructed 
and  equipped  their  transfer  house,  and  com- 
menced the  weighing  and  transfer  of  grain 
therein,  controversies  arose  between  the  par- 
ties as  to  the  proper  construction  of  the  con- 
tract, the  rifrhts  of  the  plaintiff,  and  the  du- 
ties and  obligations  of  the  defendant,  there- 
under. It  was  claimed  by  the  defendant  that 
it  was  not  required  by  the  contract  to  de- 
liver to  the  plaintiff's  firm,  to  be  by  them 
weighed  and  transferred,  all  of  the  grain  re- 
ceived by  the  defendant  from  western  rail- 
roads for  transportation  to  the  east  over  ita 
lines,  but  that  it  had  the  option  to  deliver, 
to  be  thus  weighed  and  transferred,  only  such 
grain  as  it  chose  to  deliver,  and  had  the  right 
to  divert  from  plaintiff's  transfer  house,  and 
was  at  liberty  to  transfer  and  weigh,  all  or 
such  part  of  the  grain  received  by  it  from 
western  railroads  as  it  thought  proper,  by 
other  modes ;  and,  actittg  on  tkat  interpreta- 
tion of  the  contract,  it  did  in  fact  withhold 
large  amounts  of  grain  from  the  transfer 
house,  and  had  the  name  transferred  by  other 
methods,   thereby  depriving  the  plaintiff's 


its  arrlvaL    Graves  v.  Leffsr«  0  Bzch.  700,  28  L.  J. 
Ezch.  S88. 

Effect  of  provldlDir  penalty. 

The  mere  fact  that  a  penalty  is  provided  for  a 
breaoh  of  the  contract  wiU  not  prevent  a  party 
from  rescindinsr  because  of  breach  by  the  other, 
on  the  around  that  he  could  90  on  and  perforro  his 
part  and  then  recover  the  penalty.  WII90Q  v. 
Boots,  119  lU.  879. 

o.  Duty  to  place  other  party  in  statu  quo. 

The  rule  has  been  thoroug>hly  established,  that 
before  one  party  can  rescind  he  must  place  the 
other  in  statu  quo.  Blackburn  v.  Smith,  2  Bxch.  7(18, 
18  L.  J.  Bzch.  187;  Beed  v.  Bland  ford,  2  Toun  ire  A  J. 
278;  Pharr  v.  Bachelor,  8  Ala.  846:  State  v.  McCauley, 
16  Cal.  468;  Christy  v.  Arnold  (Ariz.)  86  Pac.  Be  p. 
918:  Bhively  v.  Semi-Tropic  Land  &  W.  Co,  09  Cal. 
260;  Cleary  v.  Folirer,  84  Cal.  818;  Moore  v.  Bare,  11 
Iowa,  196;  Murphy  v.  Lock  wood,  21  HL  611:  Gehr  v. 
Hafferman,  26  111.  441;  Wheeler  v.  Mather,  68 111.241 
8  Am.  Bep.  688;  Wolf  v.  DietzBoh,  76  111.  206;  Colson 
V.  Smith,  9  Ind.  12;  Chance  v.  Clay  County  Comrs. 
SBlackf.  441,  86  Am.  Dec.  181;  Uendrickson  ▼. 
Hendrickson,  61  Iowa,  68;  Johnson  v.  Jackson,  27 
Miss.  496, 61  Am.  Dec.  822;  Bandlst  v.  Herren,  20  N. 
H.  102;  Getchell  v.  Chase,  87  N.  H.  110:  Ayer  v. 
flawkes,  11  N.  H.  148;  Doughten  v.  Camden  Bi6g. 
&  L.  Asso.  41  N.  J.  Bq.  666;  PittsburRh  &  K.G. 
Tump.  Eoad  Co.  v.  Com.  2  Watts,  488. 

Thus,  a  party  seekingr  to  recover  back  money  paid 
for  real  estate  because  of  failure  of  title  must  de- 
liver possession  before  he  can  recover,  although  he 
haa  purchased  the  legal  title  from  a  third  person. 
Wriffht  V.  Wright,  1  Pa.  Dist.  K.  204. 

Where  the  vendor  cannot  give  a  good  title  the 
vendee  has  one  of  two  remedies,  be  may  enforce, 
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or  rescind,  the  contract.  If  he  chooses  to  rescind* 
he  must  be  able  to  restore  the  vendor  all  that  he 
received  and  place  him  back  in  his  original  si tua- 
Uon.    Brown  v.  Witter,  10  Ohio.  142. 

To  rescind  a  contract  for  failure  to  pay  the  pur- 
chase money  there  must  be  a  return  of  wtiatever 
has  been,  received,  so  as  to  place  the  other  party  in 
statu  quo.  Gay  v.  Alter,  102  U.  8.  79, 28  L.  cd.  48. 

In  case  of  a  rescission  for  mere  failure  to  pay  the 
purchase  money,  the  other  party  must  be  put  in 
statu  quo  by  a  return  of  what  he  has  paid  under  the 
contract.  Frink  v.  Thomas,  29  Or.  286,  12  L.  B.  A. 
289. 

A  contract  cannot  be  rescinded  by  one  of  the 
parties  for  the  default  of  the  other,  unless  both  of 
them  can  be  put  in  the  same  state  as  before  the 
con  tract.  It  must  be  rescinded  in  toto.  And  if  the 
party  rescinding  has  received  property  of  any 
value,  however  inconsiderable,  under  the  con- 
tract, he  must  restore  it  to  the  other  party.  Cool* 
idge  V.  Brigbam,  1  Met.  647. 

In  case  of  failure  to  deliver  what  was  bought,  be- 
fore the  contract  can  be  rescinded  the  buyer  must 
return  what  he  received,  so  as  to  place  the  seller  in 
statu  quo,  Conner  v.  Henderson,  15  Mass.  819, 8  A  m. 
Dec.  103. 

There  is  no  right  to  maintain  an  action  for  money 
had  and  received  after  a  receipt  of  part  of  the  oon« 
sideration  which  cannot  be  returned,  although  the 
other  party  refuses  to  go  on  with  the  contract  and 
deliver  the  remainder  of  the  property.  Peters  v. 
Gooch,  4  Blaokf .  616. 

A  contract  cannot  be  rescinded  without  mutual 
consent  when  circumstances  have  been  so  altered 
by  part  ezecution  that  the  parties  cannot  be  put  in 
statu  quo.    Bellows  v.  Cheek,  20  Ark.  488. 

In  order  to  Justify  a  rescission  both  parties  must 
be  put  in  statu  quo^  as,  where  the  agreement  was 
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irm  of  a  eonsideimble  portion  of  the  ImslneM 
Co  whiQh.tliej,wc|^e  entitled  by  the  terms  of 
the  ooHtraist.  MM  also  that  soon  after  the 
tnuflfer  houae  was  open,  and  during  all  the 
time  it  was  in  operation,  the  defendant 
clainwd  the  right  under  the  contract,  aod 
adopted  ajid  persisted  in  the  practice,  of 
using  the  weights  obtained  from  the  plain- 
tiff's firm  lor  other  purposes  than  that  of  bill- 
ing the  propertT  weighed  to  its  destination, — 
that  is  to  say,  oy  giring  away  such  weights 
to  Uie  western  railroads  orer  which  the  prop- 
erty had  been  brought  to  Chicago,— thus 
placing  it  out  of  the  power  of  plaintiff's  firm 
to  make  sales  of  such  weights  to  western  rail- 
roads and  others,  and  thereby  depriying  the 
firm  of  practically  the  only  source  of  profit 
secured  to  them  by  the  contract.  It  will  also 
appear  that  the  evidence  tends  to  show  tiiat 
other  differences  arose  as  to  the  amount  to  be 
paid  by  the  defendant  on  account  of  the  ex- 
pense of  transferring  through  -  the  transfer 
bouse,  and  as  to  the  basis  upon  which  the  cost 
tliereof  riiould  be  compuUnl,  etc.  The  con- 
atruction  placed  upon  this  contract  in  respect 
of  the  matters  of  difference  before  mentioned, 
by  this  court,  in  Lak$  Shon  AM.  8,  B,  Oo,  t. 
BUhoTdM,  196  111.  448,  relieres  us  of  the  ne- 
cessity of  agai  n  construing  i  t.  We  there  held 
that  both  the  giving  away  of  weights  to  the 
western  railroads,  and  the  refusal  of  appel- 
lant company  to  delirer  to  plaintiffs'  firm, 
for  weighing  and  transfer,  all  grain  received 
1^  it  for  transportation  from  western  rail- 
ffoa4)s,  were  viollitions'of 'its  oontrsct.'  It 
was  then  found  that  the  market  value  of 
the  weights  wss  70  cents  per  car,  and  that 


the  appellant  bad  given  away  to  western  rail- 
roads, the  weights  of  12,857  cars  transferred 
and^^eighed  bjrplaintilfs,  in  violktion-of  the 
contract.  It  wss  also  found  that  many  other 
can  had  been  transferred  and  weighed  by 
other  methods  than  throogh  the  transfer  house 
of  plaintiffs;  that  1,207  of  such  cars  were 
transferred  on  track  by  appellant  in  January, 
February,  and  March,  1885,  alone,  in  viola- 
tion of  the  contract.  That  bill  was  filed  on 
June  6, 1886,  and  asked,  among  other  things, 
a  reformation  of  the  contract.  The  court,  by 
its  final  decree,  refused  to  reform  the  con- 
tract, but  held  it  to  be  valid  and  binding  be- 
tween the  parties,  in  the  form  in  which  it  wss 
executed.  There  can  be  no  question  that  on 
June  5, 1886,  and  prior  thereto,  the  evidence 
tended  to  show  that  the  defendant  was  then 
guilty  of  breaches  of  the  contract,  as  it  was 
Uien  held  to  be  subsisting  and  binding  be- 
tween the  parties.  Aside  from  the  Targe 
amount  of  business  diverted  by  appellant 
from  the  transfer  house  of  the  plaintiffs, 
which  it  was  bound  to  furnish  them  under  the 
contract,  as  there  construed,  of  the  24,700  car 
loads  of  grain  and  seed  which  appellant 
delivered  to  and  permitted  to  be  weighed 
and  transferred  through  the  transfer  house, 
the  weights  of  12, 857  can,  or  50  per  cent  of  the 
entire  business  done,  was  given  away  by  the 
defendant,  in  violation  of  its  covenants. 

We  need  not  punue  this  branch  of  the  case 
farther.  But  to  these  may  be  added  other 
breaches  of  the  contract  by  the  defendant, 
which  the  evideaee  tends- to  show,  namely, 
its  refusal  to  pay  the  transfer  charges  or  ex- 
penses, and  its  refusal  to  be  bound  by  the 


to  make  fepain  and  execute  a  lease  in  oontlder- 
attoa  of  the  paymeBt  of  the  rent,  tbe  tenant  cao- 
oot,  after  taking  and  holdtnir  poMoosion  for  ten 
4ajrs,  readnd  for  f aUure  to  make  the  repalii,  since 
Ms  powcafllOD  prevSnti  his  placing  the  Other  party 
iasentuyiio.   Hunt  v.  Silk,  5  Bast.  440.2  8mltb,l& 

Party  oanaot  rescind  while  retaining  benefit. 

As  part  of  the  rule  requiring  the  placing  of  the 
ocber  party  in  tialu  4110,  it  to  held  that  a  party  oan- 
00^  reacind  and  at  tbe  «Mne  time  retain  a  benefit 
under  the  oootraot.  This  rule  la  Juat  and  will  equi- 
tably settle  moat  oases  to  whioh  tbe  rule  as  to  eon- 
dJtion  preoedeot  has  been  applied.  Lord  Mana- 
fleid^irule  In  Boone  v.  Hlyie,  1  H.  BL  278,  note,  that 
if  tiie  covenant  goes  to  the  whole  oonsideratlon  it 
4b  a  eondttion  pieoedent,  bnt  If  it  goes  only  to  part 
of  tiie  oonsideratlon  It  is  not.  Is  diflloalt  to  under- 
aSaod  and  apply,  while  praotically  the  same  result 
is  obtained  by  tbe  simple  rule  that  one  oannot  re- 
acind and  also  retain  a  benefit.  Therefore  tbe  rule 
as  to  condition  precedent  baa  not  been  generally 
applied  in  modem  oases,  while  the  other  rule  has 


A  person  cannot  resdod'  a  contract  and  at  the 
aame  time  retain  the  oonsideratlon,  in  whole  or  In 
part,  which  he  has  received  under  it.  Jennings  v. 
Gaice.  18Ili.eiO,  66  Am.  Deo.  476. 

If  a  party  has  reoeived  a  substantial  part  of  the 
oonsideratlon  be  oannot  rescind.  Garter  v.  Scar- 
Cfll,I..B.10Q.a664.88L.  T.  N.  8.  604. 

A  party  who  has  had  some  benefit  from  the  con- 
tzaot  oannot,  as  against  one  who  haa  oontributod 
labor  under  It  for  a  year  or  more,  rescind  it  for  the 
latter^  breach,  but  the  remedy  is  an  action  for 
damages  for  nonf ulfilment.  Rogers  v.  Oarland,  8 
lfaokey,24. 

It  ia  In  general  true  that  a  party  who  has  derlred 
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some  benefit  from  the  partial  performance  of  a 
contract  cannot  rescind  It  entirely  and  resort  to  an 
action  for  money  had  and  reoeived  for  money 
which  he  may  have  paid  upon  it;  and  tbe  reason 
Is  that  by  rescinding  after  such  partial  benefit  to 
one  party  lx>th  partlea  cannot  be  phiced  in  the  same 
situation  fn  which  they  stood  before  the  contract. 
But  if  the  other  party  Is  placed  in  tbe  same  situa- 
tion which  he  occupied  before  the  contract  was 
made,  then  the  dlnatlsfled  one  may  rescind  tbe 
special  contract  and  sne  for  what  be  paid  out  un- 
der It.  Barber  v.  Lyon,  8  lUackf .  21ft. 

One  who  has  undertaken  to  deliver  a  portion  of 
tbe  ore  taken  from  a  mine  to  another,  who  Is  to 
construct  a  level  to  drain  tbe  mine,  is  not  absolved 
from  his  covenant  by  the  fact  that  tbe  level  Is  per- 
mitted to  get  out  of  repair.  If  be  Is  not  at  all  preju- 
diced thereby,  tbe  level  remaining  sufBoleot  for 
all  practical  purposes.  Ctewford  v.  Wltherbee,  77 
Wis. 419, SUB.  A. 66L 

Payment  cannot  be  avoided  while  the  property 
is  retained.  Gale  v.  Nixon,  6  Oow.  44ft. 

Where  one  peraon  was  to  fumtoh  wool,  attend  to 
sales,  aod  pay  over  a  portion  of  tbe  advance  money 
to  tbe  other,  who  was  to  fditaiifacture  cloth  from 
the  W00I4  tbe  court  heldthat  after  the  contract  had 
been  partly  ezeoMted^haoon version  of  a  part  of  tbe 
cloth  by  the  manufacturer  to  bis  own  use  would 
not  give  the  other  party  a  right  to  repudiate  the 
contract  and  refuse  to  pay  over  the  required  por- 
tion of  the  advance  payments,  since  tbe  other  party 
could  not  be  put  in  tUitu  quo*  Hammond  v.  Buck- 
master,  28  Vt.  87ft. 

One  who  has  oonveyed  property  to  his  surety  to 
be  disposed  of  in  satisfaction  of  the  surety^s  lia- 
bility cannot,  after  tbe  surety  has  been  engaged  in 
the  work  for  several  weeks,  reeciod  the  contract  so 
as  to  revest  title  in  hlmselC,  at  least  not  without 
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stipulations  of  the  contract  providing  for  a 
submission  to  arbitration  of  all  differences 
between  the  parties  in  respect  of  the  spirit, 
meaning,  or  execution  of  the  contract.  It 
admits  of  no  argument  that  the  principal  con- 
sideration upon  which  plaintiff's  firm  under- 
took to  bulla,  equip,  and  operate  their  trans- 
fer house  was  the  privilege  given  them  of 
weigliine  and  transferring  all  grain  and  seed 
delivered  by  western  roads  to  the  defendant 
for  transportation  eastward  over  Its  lines* 
and  the  right  secured  to  them  to  control 
the  weights  of  the  grain  thus  transferred,  and 
make  sale  of  them  to  whomsoever  might  de- 
sire to  purchase.  It  was  clearly  contemplated 
that  the  sale  of  such  weights  should  be  the 
source  of  profit  to  plaintiffs,  and,  as  the  re- 
sult shows,  was  practically  their  only  source 
of  profit  from  tiie  business.  During  the  time 
the  transfer  house  was  in  operation,  there  is 
no  complaint  that  they  did  not  keep  and  per- 
form their  agreements.  By  the  wrongful  act 
of  the  defendant  in  giving  away  the  weights, 
more  than  one  half  of  the  legitimate  profits 
of  the  business  actually  done  was  taken  from 
them,  and  by  the  wrongful  diversion  of  busi- 
ness they  were  deprived  of  large  profits  to 
which  they  were  entitled  under  their  con- 
tract. By  the  wrongful  act  of  the  defendant, 
they  were  deprived  of  a  very  large  proportion 
of  the  substantial  consideration  upon  which 
the  contract  was  entered  into  by  plaintiffs. 

The  evidence  tends  to  show  that  the  defend- 
ant, after  the  5th  of  June,  1886,— the  date  of 
filing  the  bill  in  the  case  referred  to, — mani- 
festecl  and  declared  its  intention  to  persist  in 
the  future  in  the  same  course  of  conduct,  and 
to  insist  upon  the  same  construction  of  the 


contract.  May  18,  1886,  the  attorney  to  wbotn 
the  matter  had  been  referred  by  the  defend- 
ant, in  reply  to  a  note  iricldsing  an  Itemized 
statement  of  account,  refused  to  allow,  under 
the  contract,  for  weights  ariven  away  by  de- 
fendant, and  expressly  sai3,  **  under  the  con- 
tract, the  company  is  not  bound  to  deliver 
frain  to  Richards,  except  at  Its  option. "  On 
une  9,  1886,  the  defendant's  western  divi- 
sion superintendent  wrote  to  plaintiffs,  ac- 
knowleaging  receipt  of  statement  of  May, 
1886,  of  cost  of  grain  and  seed  transferred, 
and  disallowing  the  account,  but  restating^ 
the  same  in  accordance  with  the  interpreta- 
tion of  the  contract  previously  insisted  upon 
by  the  defendant.  On  June  11,  1886,  plain- 
tiffs' firm  replied,  noting  the  refusal  con- 
tained in  the  letter  of  June  9,  restating  the 
balance  due,  and  notifying  the  defendant  that 
unless  the  same  was  paid  by  12  o'clock  M., 
June  16,  plaintiffs  would  be  compelled  to  sus- 
pend operations,  etc.  On  the  same  day  the  at- 
torney of  the  company,  to  whom  the  matter  had 
been  referred,  wrote  the  plaintiffs'  firm  that  the 
company  could  not  change  the  position  taken 
in  the  letter  of  the  superintendent  and  the 
letter  of  May  18,  1886,  before  mentioned.  It 
thus  appears  that  as  late  as  June  11  the  com- 
pany was  Insisting  that  under  the  contract  it 
was  not  bound  to  deliver  grain  to  the  transfer 
house  of  plaintiffs'  firm,  except  as  it  chose 
to  do  so;  and  was  likewise  denying  its  lia- 
bility under  the  contract  for  the  weights  it 
had  given  away,  and  for  transfer  clTarges, 
etc.  No  change  occurring  in  the  attitude  of 
the  parties,  plaintiffs'  firm  closed  their  house 
on  June  16,'  and  notified  the  defendant  ac- 
cordingly.    As  early  as  September  11,  1886^ 


placing  the  surety  in  statu  quo.  Allen  v.  Edererton. 
8Vt.442. 

Although  the  lessor  of  a  slave  takes  him  out  of 
the  possession  of  the  lessee  before  the  lease  has  ex- 
pired, the  lessee  oannot  refuse  to  pay  for  him  if  he 
refrains  possession  of  him  In  trover  and  enjoys  the 
benefit  of  the  contract  to  the  end  of  the  term. 
Odom  V.  Bryan,  8  Jones,  L.  211. 
y/T-f  the  contract  is  executed  in  part,  a  failure  by 

^x^one  party  to  continue  to  perform  will  not  give  the 

\  other  party  the  right  to  rescind,  but  the  remedy  is 
1  an  action  on  the  contract  to  recover  damages  for 
]      the  nonperformance.    Stevens  v.  Cushing,  1  N.  H. 

/      17, 8  Am.  Dec.  27. 

*-'>^  A  party  who  has  required  payment  of  sums  of 
money  which  by  a  rescission  of  the  contract  will 
be  rendered  useless  to  the  contracting  party  cannot 
rescind  such  contract  for  mere  nonpertormance  of 
some  condition  thereof.  Swobe  v.  New  Omaha, 
Thomson-Houston  Electric  Light  Co.  88  Neb. 
688. 

One  accepting  services  under  a  special  contract 
cannot  refuse  to  pay  for  them,  although  the  terms 
of  the  contract  are  not  wholly  carried  out.  Bee 
Printing  Co.  v.  Hlchbom.  4  Allen,  68. 

Upon  refusal  to  deliver  part  of  the  articles 
brought  for  a  gross  sum,  the  purchaser  cannot, 
while  retaining  what  was  delivered,  rescind  the 
contract  and  re  cover  back  any  of  the  money  paid, 
but  bis  action  s  for  breach  of  his  special  contract. 
Miner  v.  Brad'ey.  22  Pick.  459. 

In  Ellen  v.  Topp,  6  Exch.  440,  20  L.  J.  Exch.  241, 
15  Jur.  451,  the  court  adopts  the  rule  that,  where  a 
person  has  received  part  of  the  consideration  for 
which  he  entered  into  an  agreement  it  would  be 
vinjust,  because  he  had  not  received  the  whole,  that 
be  should  therefoxe  be  permitted  to  enjoy  that 
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part  without  either  paying  or  doing  anything  for 
it.  Therefore  the  law  obliges  him  to  perform  the 
agreement  on  his  part,  and  leaves  him  to  his  reni- 
edy  to  recover  any  damages  he  may  have  sustained 
in  not  receiving  the  whole  consideration. 

In  case  of  a  covenant  by  the  owner  of  a  vessel  to 
go  to  fishing  grounds  and  procure  as  full  a  cargo  of 
oil,  etc.,  as  possible,  and  deliver  It  to  defendant  in 
consideration  that  defendant  would  give  him  a 
certain  portion  of  the  proceeds,  after  the  latter 
has  received  a  partial  cargo  he  cannot  set  up  full 
performance  of  the  owner's  covenant  as  a  condt' 
tion  precedent  to  his  right  to  recover  anything  on 
the  contract.  Stavers  v.  Curling,  8  Bing.  N.  C.  855, 
8  Scott,  740,  2  Hodges,  287. 

But,  although  it  Is  laid  down  as  a  general  rule 
that  the  neglect  or  refusal  of  one  party  to  fulfil  a 
contract  will  not  entitle  the  other  to  rescind  it, 
unless  they  can  be  placed  in  statu  quo^  yet  the  rule 
to  this  extent  is  understood  to  be  applicable  only 
to  such  entire  rescission  of  the  contract  ah  initio  as 
shall  revest  in  each  party  the  rights  he  possessed 
antecedently  by  the  contract.  Even  then  it  may  Ud 
doubted  whether  the  rule  is  without  exceptions. 
Tyson  v.  Doe,  15  Vt.  571. 

So  the  fact  that  a  paity  has  received  part  of  the 
consideration  for  his  contract  will  not  prevent  his 
rescinding  and  recovering  back  what  be  paid,  if 
the  other  party  makes  default  in  the  material  mat- 
ter which  furnished  the  real  ground  for  entering 
into  the  contract;  as,  where  a  person  paid  money 
for  stock  of  a  corporation  in  consideration  that  he 
should  he  made  a  director  and  superintendent  and 
be  paid  a  salary;  the  mere  fact  that  he  Is  made  a 
director  will  not  prevent  his  rescinding  and  recov- 
ering back  the  money  paid  for  the  stock,  if  the  cor* 
poration  refuses  to  make  him  superintendent  and 
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the  plaintiffs'  firm  addressed  a  communica- 
tion to  the  president  of  the  defendant  com- 
pany, aakinx:  for  an  arbitration  of  the  dif- 
ferences between  them,  under  the  contract, 
and  naming  a  person  to  represent  the  plain- 
tiffs' firm,  ana  again,  on  March  29,  1886, 
made  a  like  demand,  and  named  an  arbitra- 
tor to  act  for  and  on  behalf  of  the  plaintiffs' 
firm.  The  defendant  company  declined  to 
submit  the  matters  in  difference  to  arbitra- 
tion. The  correspondence  before  referred  to, 
as  well  as  other  facts  shown,  may  be  fairly 
said  to  show  a  fixed  determination  on  the 
part  of  the  defendant  company,  after  June  5, 
1S86,  to  persist  in  and  continue  the  same 
breaches  of  its  contract  in  the  future  of  which 
it  had  theretofore  been  guilty, — that  is,  to 
persistently  pursue  a  course  of  conduct  which 
would  deprive  plaintiffs*  firm  of  much  the 
larger  portion,  if  not  all,  of  the  substantial 
benefits  of  the  contract.  If  it  might,  at  its 
option  and  will,  give  away  one  half  of  the 
weights  of  cars  actually  transferred,  as  it 
claimed  the  right  to  do,  it  might  give  them 
all  away.  If  it  was  optional  with  the  de- 
fendant to  deliver  for  weighing  and  transfer 
only  such  cars  of  grain  received  by  it  from 
western  roads  for  transportation  east  over  its 
lines  as  it  might  choose,  and  divert  the  busi- 
ness from  the  transfer  house  at  will,  the  con- 
tract ceased  to  be  operative  and  bindine  on 
the  defendant.  Such  construction,  in  effect, 
was  a  repudiation  of  that  part  of  the  contract 
to  be  kept  and  performed  by  the  defendant, 
and  was  a  denial  of  the  right  of  the  plaintiffs 
to  have  and  demand  the  substantial  benefits 
of  the  contract  as  it  existed  between  the  par- 
ties. 


That  the  breaches  of  the  contract  which  the 
evidence  tends  to  establish  were  such  as 
would  Justify  a  rescission  thereof  by  Rich- 
ards, Maynard  &  Co.  and  enable  them  to 
recover  upon  quantum  meruit  or  ouantum 
valebant,  so  far  as  they  had  actually  per- 
formed, does  not  admit  of  question.  The 
relief  sought  is  not  upon  that  principle. 
The  law  is  familiar  that  upon  rescission  of 
the  contract  the  recovery  is  confined  to  the 
value  of  the  services,  etc.,  rendered,  and  that 
damages  for  the  breach,  for  the  loss  of  ex- 
penditures or  of  profits,  would  not  be  allowa- 
ble. United  8tate$  Y,  Behan,  110  U.  8.  338, 
28  L.  ed.  168.  It  is  well  settled  that  where 
one  party  repudiates  the  contract,  and  refuses 
longer  to  be  bound  by  it,  the  injured  party 
has  an  election  to  pursue  either  of  three 
remedies:  He  may  treat  the  contract  aa 
rescinded,  and  recover  upon  quantum  meruit 
so  far  as  he  has  performed :  or  he  may  keep 
the  contract  alive  for  the  benefit  of  both  par- 
ties, being  at  all  times  himself  ready  and 
able  to  perform,  and,  at  the  end  of  the  time 
specified  in  the  contract  for  performance,  sue 
and  recover  under  the  contract;  or  be  may 
treat  the  repudiation  as  putting  an  end  to  the 
contract  for  all  purposes  of  performance,  and 
sue  for  the  profits  he  would  have  realized  if 
he  had  not  been  prevented  from  performing. 
In  the  latter  case  the  contract  would  be  con- 
tinued in  force  for  that  purpose.  Where, 
however,  the  injured  party  elects  to  keep  the 
contract  in  force  for  the  purpose  of  recovering 
future  profits,  treating  the  contract  as  re- 
pudiated by  the  other  party,  in  order  to  such 
recovery  the  plaintiff  must  allege  and  provb 
I  performance  upon  his  part,  or  a  legal  excuso 


pay  bim  a  ralary.  Seymour  v.  Detroit  Copper  &  B. 
BoUlDff  MUlB.  80  Mich.  117. 

And  where  a  defendant  has  refused  to  perform 
an  essential  part  of  au  eutlre  contract  the  plaintiff 
may  treat  tbe  contract  as  rescinded,  notwithstand- 
infT  a  partial  performance  by  defendant,  if  be  can 
be  placed  in  as  (rood  a  ntuatlon  as  before.  Luey  v. 
Bondy.  9  K.  H.  298, 89  Am.  Dec  8S0. 

There  is  a  class  of  cases  of  which  Dula  v.  Gowles, 
f  Jones,  L.  454,  and  WhUe  v.  Brown,  Id.  408,  are 
examples,  in  which  one  who  has  undertaken  to 
perform  an  entire  contract  after  flnishinf^  part  of  it 
abandons  it,  and  the  courts  have  not  permitted  him 
to  recover  for  what  he  has  done,  in  w  bich  there  is  an 
appearance  of  giving  the  other  party  the  riffht  to 
retain  what  he  has  received  without  payloff  for  it; 
but  in  these  cases  there  is  really  no  question  of  re- 
scission on  tbe  part  of  the  defendant.  He  in  fact 
only  remains  In  a  paraive  position  and  is  given  the 
adiranta^  l>ecau8e  the  party  in  default  is  not  per- 
mitted to  maintain  an  action. 

d.  Partial  performance. 

Closely  allied  to  the  cases  set  out  in  the  last  sub- 
division, and  yet  for  tbe  most  part  decided  on  a 
different  sround,  are  those  whicb  bave  been  par- 
tially performed  and  in  whicb  rescission  is  denied 
for  tbat  reason. 

It  is  not  every  partial  failure  or  refusal  to  comply 
with  the  terms  of  a  contract  by  one  party  which 
viU  entitle  the  other  party  to  abandon  the  contract 
at  once.  In  order  to  justify  an  abandonment  of  it 
and  of  tbe  proper  remedy  growing  ont  of  It,  tbe 
failure  of  the  opposite  party  must  be  a  total  one,— 
the  object  of  the  contract  must  bave  been  defeated 
or  rendered  unattainable  by  his  misconduct  or  de- 
fault.   For  partial  derelictions  and  nonperform- 
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ance  in  matters  not  necessarily  of  first  importance 
to  the  accomplishment  of  tbe  object  of  tbe  contract 
the  party  injured  must  seek  bis  remedy  upon  tbe 
stipulations  of  the  contract  itself.  Selby  v.  Hutch* 
inpon,  9  UL  819;  Bloomington  Electric  Ligrht  Co.  v. 
Hadboum,  66  IlL  App.  165. 

Tbe  contract  cannot  be  put  an  end  to  if  tbe  re- 
fusal to  perform  is  but  partial  for  which  there  may 
be  compensation  in  damages.  Desha  v.  Robinson^ 
17  Ark.  228:  Gatlin  v.  Wilcox, »  Ark.  dU9. 

A  party  cannot  rescind  if  the  failure  of  the  other 
party  be  but  partial,  leaving  a  distinct  part  as  a 
subsisting  and  executed  consideration,  and  leaving 
also  tbe  other  party  his  action  for  damages  for  the 
part  not  performed.  Generallv  no  contract  can 
be  rescinded  by  one  of  the  parties,  unless  both  can 
be  restored  to  the  condition  in  wbich  they  were 
when  the  contract  was  made:  if,  therefore,  one  of 
tbe  parties  has  derived  an  advantage  from  a  par- 
tial performance  he  cannot  hold  tbis  and  consider 
the  contract  rescinded  because  of  tbe  nonperform* 
ance  of  the  residue,  but  must  do  all  tho  contract 
obliges  bim  to  do  and  seek  his  remedy  in  damages. 
Burge  V.  Cedar  Rapids  A;  M.  R.  R.  Co.  82  Iowa,  101. 

If  tbe  failure  of  one  party  to  the  contract  be  but 
partial,  leaving  a  distinct  part  as  a  subsisting 
and  executed  consideration,  and  leaving  also  the 
other  party  bis  action  for  damages  for  tbe  part  not 
performed,  such  failure  will  not  warrant  the  party 
having  the  right  to  complain  in  refusing  after- 
wards to  proceed  with  the  performance  of  the 
agreement,  unless  a  failure  to  complete  perform- 
ance on  the  part  of  one  party  shall  have  been  made 
a  condition  for  the  subsequent  performance  of  tbe 
obligations  resting  on  the  party  entitled  to  receive 
the  benefit  of  the  precedent  performance.  Ebling 
V.  Bauer.  17  N.  Y.  Week.  Dig.  4fi7. 
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for  nonperformanoe.  Am  aaid  bj  Lord  Cole- 
ridge in  F^teth ▼.  Burr,  L.  R.  9  C.  P.  808: 
".In  CMet  of«thi8«ort,  where  the  aueslion  U 
whether  the  one  party  is  set  free  oy  the  ac- 
tion of  the  other,  the  real  matter  for  consid- 
eration Ib  whether  the  acts  or  oondact  ot  the 
one  do  or  do  not  amount  to  an  intimation  of 
an  intention  to  abandon  and  altogether  refuse 
performance  of  the  contract"  His  lordship 
then  adds:  **!  say  this  in  order  to  explain 
the  ground  upon  which  I  think  the  decision 
in  these  cases  must  rest.  There  has  been  some 
conflict  among  them.  But  I  think  it  may  be 
taken  that  the  fair  result  of  them  is  as  I  have 
stated,  eis. ,  that  the  true  question  is  whether 
the  acts  and  conduct  of  the  party  evince  an 
intention  no  longer  to  be  bound  by  the  con- 
tract." 

It  is  insisted  by  appellant  that,  to  au- 
thorize one  party  to  treat  the  contract  as 
renounced  and  abandoned  by  the  other,  the 
breach  must  have  been  such,  in  effect,  as  to 
prevent  performance  by  the  injured  party,  or 
render  the  further  execution  of  the  contract 
by  him  impossible.  It  appears  to  be  Uie 
tneory  of  counsel  for  appellant  that,  in  order 
to  entitle  the  plaintiff   to  recover   future 

Sroflts  under  the  contract,  the  breach  by  the 
efendant  must  have  been  of  a  condition 
precedent  to  be  performed  on  its  part,  and 
which  rendered  the  contract  incapable  of 
execution  by  the  other,  or  some  act  or  con- 
duct on  the  part  of  the  defendant  amounting 
to  a  physical  obstruction  or  prevention  of 
performance  by  the  plaintiff.  This  conten- 
tion.'does -not  commend  itself  either  upon 
considerations  of  good  conscience  or  con- 


venience, and  it  will  be  fooiid  not  to  be  sus- 
tained by  the  weight  of  authority.    It  would 
seem  to  b»JnequitBble,>.  and  .promotive- oi-no 
good  purpose,  to  require  a  parfy  to  continue 
in  the  performance  of  a  contiact,  notwith- 
standing the  refusal  of  the  other  party  to  be 
longer  bound  by  it    The  effect  in  many  cases 
must  be  great  loss  to  the  plaintiff,  without 
any  corresponding  benefit  lo  the  defendant 
Or  if  it  be  ultimately  held  that  the  plaintiff 
is  entitled  to  recover  his  expend itoies,  and 
for  his  labor  in  performing,  the  amount  to 
be  paid  by  the  defendant  will  be  greatly 
enhanced,  while  the  plaintiff  would,  of  ne- 
cessity, take  the  hazard  of  increased  loss  in  the 
event  of  the  defendant's  insolvency.  It  would 
seem  to  be  reasonable  and  Just,    upon  the 
repudiation  of  the  contract  by  one  party, 
that  the  other  be  held  Justified  In  ceasing 
performance,  stopping  expenditure,  and  thus 
curtailing  the  damages  which  the  other  party 
would  be  ultimately  liable  to  pay,  and  to 
permit  Tecoverr  once  for  all  of  the  damages 
that  the  injurea  party  will  sustain  bv  tlie  non- 
performance of  the  other  party ;  the  u^cum  pcBui- 
terUim  being    kept  open  until   the   injured 

gartv  elects  to  treat  the  contract  as  abandoned 
y  tlie  other,  and  brinss  suit  as  for  nonper- 
formance. While  the  aecision  should  not  be 
made  to  rest  upon  grounds  of  convenience  to 
the  parties,  however  Just  and  equitable, 
(which,  in  view  of  the  decided  cases,  need  not 
be  done),  yet  the  defendant  ahould  not  be 
heard  to  complain,  if,  after  acts  and  declara- 
tions evincing  a  clear  determination  to  be  no 
lonffer  bound  bv  or  to  perform  the  contrsct 
on  nis  part,   the  other  party  treats  it  as 


In  Philips  V.  Bruoe,  Antbon,  N.  P.  SB,  In  wbtob  the 
oontraot  was  for  the  sale  of  fish  which  defendant 
refused  to  paf  for  because  not  of  the  quality 
bousrht,  the  court  says:  **Tbe  defendants  oouid  only 
have  rescinded  the  contract  in  the  event  of  a  total 
departure  from  It  on  the  part  of  the  plaintiff.** 

A  contract  for  the  purchase  of  foxty-flve  lots  in 
different  parts  of  the  city  is  not  dissolved  by  fail- 
ure of  title  to  part  of  them  which  are  not  esBential 
to  the  enjoyment  of  the  others.  Stoddart  v.  Smith, 
S  Blnn.  8M. 

Where  the  contnet  was  to  take  by  boattwo  loads 
of  wood  from  one  place  to  another,  and  Id  case  a 
full  load  could  not  be  taken  out  of  the  creek  upon 
the  banks  of  which  the  wood  was  piled,  the  owner 
was  to  complete  the  load  at  a  certain  wharf,  the 
court  held  that  the  owDer*8  refusal  to  complete  the 
first  load  did  not  absolve  the  boatman  from  going 
bcujk  after  the  second,  but  that  his  remedy  was  by 
action  for  breach  of  the  contnet  The  court  says: 
**The  owner's  engagement  did  not  go  to  the  whole 
of  the  consideration  or  matter  to  be  done  by  the 
boatman;  he  could  transport  the  principal  portion 
of  the  wood  if  the  owner  failed  to  perform  on  his 
side.**   Keeuan  v.  Brown,  21  Vt  88. 

In  Flllieul  r.  Armstrong,  7  Ad.  &  Bl.  fiB7,  W.  W. 
A  D.  818. 8  Nev.  &  P.  408, 1  Jur.  921,  in  which  one 
who  had  undertaken  to  teach  French  in  defend- 
ants school  did  DOt  return  immediately  at  the 
close  of  a  vacation,  t)eoauiie  of  which  the  employer 
assumed  the  rlirht  to  rescind  the  contract,  it  Is 
stated  that  it  is  not  shown  that  the  busineas  of  the 
school  was  interfered  with  by  the  absence,  and 
that  even  as  between  master  and  servant  the  facts 
did  not  entitle  the  defendant  to  put  an  end  to  the 
contract  Ko  material  misconduct  is  shown  nor 
any  failure  '^amounting  to  a  dissolution  of  the  en- 
gagement** 

80  L.R.  A. 


The  rule  that  where  there  is  only  a  partial  failure 
of  performance  by  one  party,  for  which  there  may 
be  a  compensation  in  damages,  the  contract  cannot 
be  rescinded  by  the  other,  was  applied  to  a  case 
where  one  of  the  parties  agreed,  in  oonalderatioD 
that  the  other  should  pay  certain  of  his  debts,  to 
repay  him  a  certain  amount  each  qoarier,  with  the 
further  agreement  that  of  the  sum  paUt  a  smaU 
part  should  be  appUed  in  a  certain  wajr;  and  It  was 
held  that  payment  cannot  be  refused  beoaose  from 
one  payment  the  application  was  not  made  as 
agreed.   Franklin  v.  MiUer,  4  Ad.  ft  BL  MO. 

In  Brandt  v.  Lawrence,  Xi.  B.  1  Q.  B.  Div.  844, 
48  L.  J.  Q.  B.287,  t4  Week.  Bep.  740,  where  there  was 
a  contract  for  oats  to  be  shipped  by  steamer  or 
steamers  within  a  certain  time,  the  court  held  that 
the  purchaser  was  bound  to  accept  all  that  was 
shipped  in  time,  although  a  part  of  the  entire 
amount  was  late. 

But  if  the  part  of  the  contract  that  has  fslled  to 
be  so  essential  to  the  residue  that  it  cannot  te  rea- 
sonably supposed  the  purchaser  would  have  made 
the  contract  without  it.  the  contract  is  dissolved  <fi 
toto.   Graver  v.  Scott  80  Pa.  88. 

IV.  Party  seeMng  to  remind  fniist  not  bt  4ii  de/oiilt 

The  party  who  chiims  to  rescind  a  oontraot  must 
show  that  he  has  done  all  that  he  Is  required  to  do 
in  order  to  entitle  himself  to  a  performance  of  It  by 
the  other  party.    Webb  v.  Stone,  24  N.  H.  SB8. 

As  a  general  thing  a  contract  cannot  be  rescinded 
by  a  party  to  it  unless  he  is  in  a  position  to  demand 
specific  performance.  Hale  v.  Grarener,  128  III.  400. 

A  person  in  default  cannot  complain  of  the  other 
party*s  default   Stewart  v.  Many,  7  UL  App.  808. 

If  a  vendee  wishes  by  a  resctaion  to  put  an  end 
to  the  contract  he  must  himself  be  active  to  per- 
form, or  at  least  offer  to  perform,  the  contract  on 


laH. 


LiLKB  Shobb  &  1L  8.  R.  Co.  t.  RiCHARoai 


4ft 


ihandoned  by  iilin.     Ab  said   in  FroH  ▼. 
Knight,  L.  R.  7  Exch.  Ill:    ^'It  is  obvious 
that  rach  a  ooarse  must  lead  to  tbe  cod- 
▼eDieooe  of  both  parties,   and,   though  we 
should  be  unwilling  to  found  our  opinion 
upon  ground  of  convenience  alone,  yet  the 
latter  tends  strongly  to  support  the  view  tliat 
snch  an  action   ought  to  be  admitted  and 
upheld.    Bv  acting  upon  such  notice  of  the 
intention  oi  the  promisor,  and  t-aking  timely 
measures,  the  promisee  may  in  many  cases 
avert,  or  at  all  events  materially  lessen,  the 
injarioos  effecta    which    would   otherwise 
flow  from  the  nonfulfllment  of  the  contract." 
See  also  Ilomner  v.    Wilton,  7  Mich.  804,  74 
Am.  Dec.  716,  cases  infra.    The  right  x)f  the 
plaintiff  to  have  kept  his  transfer  house  in 
operation,  and  to  have  been  ready  at  all  times 
to  perform  on  his  part,  and,  under  the  con- 
struction of  the  contract  given  in  Lake  Shore 
d  M.  8.  R,   Co.  y.  Riehardi,  eupra,  to  have 
recovered  from  time  to  time  his  damages  for 
breaches  thereof,  or,  at  the  end  of  the  time, 
sued  to  recover  damages  for  all  breaches,  is 
Dot  questioned    in    this    proceeding.    The 
plaintiff,  however,  in  good  conscience,  while 
seeking  to  recover  what  he  is  entitled  to  under 
the  contract,  ahould  do  that  which  would  be 
of  least  injury  to  the  defendant.     And  if  the 
defendant  had  repudiated  tbe  contract,  so  as 
to  deprive  the  plaintiff  of  the  subistantial 
benefits  arising  from  performance,  it  ought 
not  to  complain  that  a  course  was  pursued 
least  prejudicial  to  it. 

The  question  here  presented  has  not  been 
directly  involved  in  any  of  the  cases  hereto- 
fore considered  by  the  court    In  the  cases  of 


Fat  y.  Kiiton,  19  111.  519;  McPherton  y. 
Walker,  40  III.  871 ;  Chamber  of  Commeree  of 
Chicago  y.  SoUitt,  48  III.  528;  FoUanebee  v. 
Adami,  86  111.  14 ;  and  Kadish  v.  Young,  108 
111.  170;  48  Am.  Rep.  548,— the  questions  in- 
volved were  determined  upon  principles  an* 
alogous,  in  some  respects,  to  those  which 
must  control  in  this  case.  In  Kadieh  v. 
Young,  eupra,  a  contract  was  made  for  the  f  u* 
ture  delivery  of  grain.  On  tbe  day  succeed- 
ing the  making  of  the  contract  the  purchasers 
gave  notice  to  the  seller  that  they  would  not 
be  bound  by  it,  and  the  question  was  whether 
such  notice  created  a  breach  of  the  contract, 
and  imposed  on  the  seller  the  obligation  to 
resell  tbe  barley  on  the  market,  or  make  a 
forward  contract  for  the  purchase  of  other 
grain  of  like  amount  and  time  of  delivery, 
within  reasonable  time  after  the  notice,  and, 
if  he  sold,  to  credit  the  purchaser  with  the 
amount  of  the  sale,  or  give  him  the  benefit 
of  such  forward  contract ;  or  whether,  not* 
withstanding  the  notice,  the  seller  had  the 
legal  right  to  wait  until  the  dny  of  delivery 
under  the  contract,  and  then  resell  and  charge 
the  purchaser  with  the  difference.  And  It 
was  neld  that  the^ller  was  not  bound  to  act 
upon  the  notice,  out  was  entitled,  notwith- 
standing, to  tender,  etc. ,  on  the  day  for  de- 
livery nxed  by  the  contract.  In  the  opinion, 
by  the  late  Mr  Justice  Schol field,  the  author- 
ities were  reviewed,  and  the  cases  of  Cort  y. 
Ambergate,  N.  B.  dt  E.  Junction  R.  Co,  6  £ng. 
L.  &  Eq.  230 :  Roehster  v.  De  Latour,  20  Eug. 
L.  A  Eq.  157 ;  Froet  v.  Knight,  eupra;  RofHT 
V.  Johnson,  L.  R.  8  0.  P.  167,  4  Moak,  Eng. 
Rep.  897,— and  other  English  and  American 


Us  part   Duncan  v«  Jeter,  6  Ala.  604, 89  Am.  Dec. 
Stt. 

One  in  default  cannot  rescind  for  the  default  of 
tbe  other  party.  Graf  ▼.  Self,  100  N.  T.  800:  Ellis  v. 
fiaeklna,  U  Johns.  SOB;  Hatton  v.  Johnson,  88  Pa.  210. 

Doe  who  has  contracted  to  procure  for  another  in 
IMMsenton  of  land  tbe  patent  title  cannot  rescind 
ud  recover  possession  of  the  land  when  he  has 
never  been  in  a  position  to  perform  on  his  part, 
while  the  other  party  has  always  been  ready  and* 
wiUtaff  to  perform  when  be  oould  get  what  be  bar- 
eained  for.    Johoeon  v.  Pollock,  66  DL  16L 

A  person  first  In  default  cannot  declare  the  con- 
tract at  an  end  by  reason  of  nonperformance  by  tbe 
other  party.    Myers  v.  Gross,  60  111.  43B. 

A  person  who  by  bis  own  default  has  prevented 
eomplianoe  by  the  other  party  cannot  take  advao- 
tige  of  the  otber*S  default  and  put  an  end  to  the 
contract.    People  v.  Holden,  82  111.  98. 

The  breach  of  a  contract  wUl  not  warrant  the  re- 
sdiilon  thereof  by  a  party  by  whose  fault -it  was 
caused.  Burrls  v.  Shrewsbury  Park,  Land  &  Imp. 
Co.  55  Mo.  App.  881. 

A  party  in  default  cannot  terminate  the  contract. 
Wrirht  ▼.  Beueens.  188  N.  Y.  208. 

Tbe  party  who  wishes  to  take  advantage  of  the 
^fanlt  of  the  other  party  must  not  have  been  in 
<leCSult  himself  at  the  time.  Grandy  v.  Modeese,  8 
Jones,  Lb  142,  M  Am.  Dec.  07i. 

One  who  claims  to  rescind  a  contract  for  the  non- 
performance of  the  other  party  must  have  been 
nady  and  offered  to  perform  on  hJs  own  part. 
8e7mour  v.  Bennet,  U  Mass.  206. 

Tbe  mere  fact  that  the  seller  takes  the  property 
oat  of  the  poswssion  of  the  purchaser,  and  resells 
itbeeause  of  the  purcbaser*s  default,  will  not  au- 
thorise tbe  purehaser  to  consider  the  contract  re- 
•cioded  so  a»  t»  feoover  back  any  deposit  of  the  ' 
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price  or  to  resist  payinar  any  balance  that  may  be 
due.  Paare.v.  Cowasjee  Eduljee,  L.  B.  1 C.  P.  127,  U 
Jur.  N.  8.  861,  U  L.  T.  N.  8. 176. 

A  contract  for  tbe  purcbase  or  exchange  of  lands 
may  be  rescinded,  and  the  purchase  money  paid  in 
advance  may  be  recovered  bark,  on  the  failure  of 
one  party  to  perform,  even  though  tbe  other  party 
could  not  have  performed.  In  an  action  to  rescind 
and  recover  back  payments,  it  Is  enough  to  show  a 
breach  by  tbe  party  who  has  received  the  money. 
But  not  so  when  the  action  is  to  enforce  the  con- 
tract or  recover  damages;  however  positively  a 
vendee  may  have  refused  to  perform  his  contract* 
and  however  insuffldently  the  reason  assigned  tor 
his  refusal,  he  cannot  be  subjected  to  damagea 
without  showing  that  he  would  have  received  what 
he  contracted  for  had  he  performed.  Blgler  v* 
Morgan,  77  N.  Y,  818. 

It  is  no  defense  to  a  party  sued  for  breach  of  con- 
tract to  transport  a  specified  namber  of  articles, 
with  which  he  did  not  offer  to  comply,  that  the 
plaintiff  did  not  have  so  large  a  number  as  specified 
ready  for  transportation.  Taylor  v.  Steamboat 
Bobert  Campbell,  80  Mo.  26i. 

y.  Bight  of  party  retdndino  to  recover  for  uhat  he 

hae  done. 
General  rules. 
Every  breach  of  a  special  contract  tiy  one  party 
does  not  authorize  the  other  to  treat  it  as  rescinded. 
But  there  are  some  breaches  that  do  amount  to  an 
abandonment  of  it.  There  is  not,  perhaps,  any  pre- 
cise rule  which,  when  applied  to  the  breach  of  a 
contract,  certainly  settles  the  question  whetber  it 
Is  thereby  abandoned  or  not,  but  if  tbe  act  of  one 
party  be  such  as  necessarily  to  prevent  the  other 
from  performing  on  his  part  according  to  the  terma 
of  the  agreement,  the  contract  may  be  considered 
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casee*  are  commented  upon,  approYecii  and 
are  held  not  to  be  in  conflict  with  Leigh  v. 
Paierwn,  8  Taunt.  640 ;  PkillpotU  y.  Evaru, 
6  Meea.  &  W.  476 ;  lUplep  y.  McGlure,  4  Ezch. 
844,— and  other  cases  in  which  it  is  hei'd  that 
a  party  to  a  contract  to  be  performed  in  the 
future  cannot  create  a  breach  hj  merely  giv- 
ing notice  that  he  will  not  perform.  It  will 
be  found,  upon  examination  of  Kaduh  y. 
Young,  that  the  learned  writer  clearly  recog- 
nized the  doctrine  that  the  party  receiving 
the  notice  might  have  acted  upon  it,  and  ac- 
cepted and  treated  ihe  contract  as  broken.  In 
Fox  v.  Kitton^  supra,  the  question  was  wheth- 
er, when  a  party  acrrees  to  do  an  act  at  a  fu- 
ture lime,  and,  before  the  time  for  perform- 
ance arrives,  declares  he  will  not  keep  his 
contract,  but  repudiates  it,  the  other  party 
may  act  on  such  declaration,  and  treat  the 
contract  as  at  an  end.  And  on  the  authority 
of  PhiUpotU  V.  Evans,  and  Eoehster  v.  De  La- 
tour,  it  was  held  that  he  might  do  so.  It 
will  be  found,  also,  in  McPJierson  v.  Walker 
and  G/iamber  of  Commerce  of  Chicago  v.  SoUitt, 
that  Gort  v.  Ambergate,  if.  B,  dt  E.  Junction 
R.  Co.,  Hoehster  v.  Ik  Latour,  and  othei 
English  and  American  cases  holding  the  same 
doctrine,  are  cited  with  approval,  and  relied 
upon  as  sustaining  the  decision  in  those  cases. 
Before  proceeding  to  an  examination  of 
the  cases  referred  to,  it  is  proper  to  notice 
other  Illinois  cases  supposed  to  have  some 
bearing  upon  the  question  under  considera- 
tion. Selby  V.  Hutchinson,  9  III.  810,  was  a 
case  of  rescission  merely.  It  was  there  said : 
''In  order  to  justify  an  abandonment  of  the 
contract,  and  of  the  proper  remedy  growing 


out  of  it,  the  failure  of  the  oppoaite  party  * 
must  be  a  total  one, — the  object  of  the  OHitracI 
must  have  been  defeated,  or  rendered  unat- 
tainable, by"  the  misconduct  or  default  of  the 
other  party.  In  the  subsequent  case  oZ*Leo- 
paid  V.  Salkey,  k9  111.  412.  81  Am.  Rep.  93, 
also  a  case  of  rescission,  the  language  otSeibp 
V.  Hutcftinson  is  commented  upon,  and  it  i» 
said  that  case  **i8  not  understood  as  laying 
down  the  rule  that,  to  justify  an  abandonment 
of  a  contract,  the  opposite  party  must  have 
failed  to  discharjire  every  obligation  imposed 
on  him,  but  simply  that  matters  which  do- 
not  go  to  the  substance  of  the  contract,  and 
the  failure  to  perform  which  would  not  render 
the  performance  of  the  rest  a  thing  different 
in  substance  from  what  was  contracted  for, 
do  not  authorize  an  abandonment  of  the  con- 
tract; for  when  the  failure  to  perform  the 
contract  is  in  respect  to  matters  which  would 
render  the  performance  of  the  rest  a  thin^ 
different  in  substance  from  what  was  con- 
tracted for,  so  far  as  we  are  advised,  Hie  au- 
thorities all  agree  the  party  not  in  default 
may  abandon  the  contract. "  It  may  be  true 
that  there  are  cases  where  the  party  would  be 
justified  in  rescinding  the  contract,  thereby 
putting  an  end  to  it  for  all  purposes,  where 
he  would  not  be  Justified  In  treating  it  as  re- 
nounced by  the  other  party,  which  we  are  not 
called  upon  to  decide.  Yet  it  will  be  found 
that,  under  the  rule  as  stated  in  these  cases, 
as  explained  in  the  later  case,  the  party  will 
be  entitled  to  recover  future  profits.  The 
court,  in  these  cases,  was  called  upon  simply 
to  determine  whether  the  facts  there  pre- 
sented warranted  rescission,  and  laid  down 


as  rescinded  by  the  other.  His  remedy  in  such  case 
is  on  the  common  counts.  Wri^rht  v.  Haskell,  45 
Me.  489;  Dubois  v.  Delaware  ft  EL.  Canal  Go.  4  Wend. 
285. 

A  refusal  or  neglect  by  one  party  to  perform  hfs 
part  of  a  contract  Justifies  the  other  in  treatinct  it 
as  rescinded  and  auUiorizes  him  to  sue  in  j^neral 
indebUalus  assumpsit.  Miller  v.  Thompson,  2S  Ark. 
258. 

A  party  may  recover  on  the  general  counts  for 
ihe  partial  performance  of  an  executory  contract 
when  the  other  party  refuses  to  comply  with  his 
contract    Draper  t.  Randolph,  4  Harr.  (Del.)  454. 

In  Planch^  v.  Colbum,  8  Biog.  14, 1  Moore  &  8. 51, 
5  Car.  &  P.  58,  it  does  not  appear  that  the  plaintiff 
expressly  rescinded  or  abandoned  the  contract,  ex- 
cept from  the  fact  that  he  sued  on  a  qwmJtwn  meruit 
after  the  abondonmeot  of  the  contract  by  the  other 
party,  but  the  court  upheld  his  right  to  sue  with- 
out tendering  performance  after  abandonment 
by  the  other  party. 

The  form  of  action,  whether  on  tbe  contract  or 
upon  the  common  counts,  treating  the  contract  as 
rescinded,  may  have  an  Important  effect  upon  the 
measure  of  damages.  Clark  v.  New  York,  4  N.  T. 
843.  But  the  court  in  that  case  said  the  question 
will  not  be  gone  into  in  this  case. 

If  the  contract  has  been  partially  executed,  the 
plaintiff  having  received  some  substantial  benefit 
therefrom,  an'd  if  upon  a  verdict  in  bis  favor  the 
parties  cannot  be  put  in  statu  quo,  the  count  for 
money  had  and  received  is  not  in  general  maintain- 
able.   American  L.  Ins.  Co.  v.  McAden,  109  Fa.  800. 

There  is  a  class  of  oases  which  allows  a  party  to 
sue  in  general  assumpsit  for  the  part  performance 
of  a  special  contract,  and  absolves  him  from  a  fur- 
ther execution  of  it,  because  the  other  party  has 
Tiolated  the  contract  or  refused  further  to  act  un- 


der  it.  These  cases  do  not  always  proceed  upon  the 
notion  of  a  strict  and  absolute  rescission  of  the 
contract,  since  they  often  permit  tbe  partial  execu- 
tion of  it  to  stand  pro  tarUo.  Tyson  v.  Doe,  15  Vt. 
571. 

Recovery  of  money  paid. 

When  one  party  to  a  contract  under  seal  refuaee 
without  right  to  perform  his  part,  the  other  party 
may  elect,  either  to  sue  on  the  contract  to  recover 
damages  for  the  breach,  or  to  rescind  the  contract 
and  sue  in  assumpsit  to  recover  back  money  paid 
under  the  contract  for  which  he  received  no  buI>> 
stantial  benefit.  American  L.  Ina  Co.  ▼.  McAden» 
109  Pa.  809. 

Under  a  contract  requiring  vendors  to  deliver 
oil  in  certain  quantities  on  the  platform  of  a  rail- 
road company,  in  case  they  were  not  ready  to  de- 
liver at  the  times  required  the  purchaser  could  re. 
fuse  to  accept  a  delivery  afterwards,  and  recover 
back  the  money  paid  under  a  contract.  Cleveland 
V.  Sterrett,  70  Pa.  204. 

If  one  *vho  has  contracted  to  seU  property  con- 
veys it  to  a  third  person,  it  excuses  the  other  con- 
tracting party  from  the  necessity  of  making  a  ten- 
der of  the  purchase  price  and  demanding  a  deed 
before  bringing  action  to  recover  what  he  had  pcdd. 
Richards  v.  Allen,  17  Me.  290. 

If  a  liarty  who  has  contracted  to  sell  goods  or 
chattels  and  received  a  portion  of  the  purchase 
money  refuses  to  perform,  the  vendee  may  either 
sue  him  upon  the  contract  for  damages  or  elect  to 
treat  it  as  rescinded  and  recover  Uie  sum  ad- 
vanced.   Lawrence  v.  Taylor,  5  HilL,  114. 

If  the  alleged  breach  be  not  such  as  to  amount  to 
a  rescission  by  the  defaulting  party,  and  the  seller 
takes  advantage  of  it  and  disposes  of  the  subject  of 
the  contract  without  any  demand  or  offer  to  pro- 
ceed on  hiB  part  and  without  notice  to  the  other 
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the  rule  applicable  to  such  facts,  without,  as 
ft  matter  of  cooxse,  intimating  a  distinction 
between  tbe  case  there  being  considered  and 
cases  like  that  under  consideration  here.  In 
the  case  of  Palm  r.  Ohio  A  M.  R  Co.  18  111. 
217,  the  ouestion  presented  to  tbe  court  was 
wlietber  tne  failure  to  pay  the  consideration 
for  the  work  agreed  to  be  done,  according  to 
tbe  terms  of  tbe  contract,  was  such  an  act  as 
would  authorize  the  other  party  to  treat  the 
contract  as  renounced,  and  bring  suit  fori 
future  profits.  And  the  court  held  that  it 
was  not.  The  court  says :  "  In  this  case  we 
have  a  contract  for  the  manufacture  and  do- 
livery  of  sixteen  engines,  each  to  be  paid 
for  on  delivery,  without  any  expression  or 
intimation  that  the  parties  expected  or  in- 
tended that  any  extraordinary  consequences 
were  to  follow  if  the  money  was  not  paid 
when  due.  All  that  the  contract  provides  is 
that  so  much  in  money  and  so  mucn  in  bonds 
ahall  become  due  upon  the  delivery  of  each 
enf^ine.  By  its  terms  it  simply  gives  the  par- 
tv  a  cause  of  action  for  that  amount.  .  .  . 
xbe  contract  provides  for  no  other  penalty 
or  liability,  and  the  law  imposes  no  other,  ex- 
cept, perhHps,  that  this  violation  of  the  con- 
tract by  the  defendant  in  failing  to  make  the 
payment  may  justify  the  plaintiffs  in  treat- 
ing^ the  contract  as  rescinded. "  Or  they  could 
£o  on  and  complete  the  contract,  and,  at  the 
end,  recover  the  amount  due  thereunder. 
ThCKTC  was  in  that  case  no  refusal  to  receive 
loc^orootives  under  the  contract,  nor  were 
plaintiffs  forbidden  to  complete  it,  nor  was 
ft  in  any  way  put  out  of  their  power  to  do 
BO.  Verv  many  of  the  cases  before  referred 
to  have  been  decided  since  the  Palm  Ccue, 


which,  it  must  be  remarked,  cites  no  author- 
ity sustainine  the  view  of  that  case  contended 
for  by  appellant  in  this  case.  The  learned 
ludge  who  wrote  in  the  Palm  Case  says :  ''I 
have  examined  all  the  authorities  referred  to 
by  counsel,  and  have  made  diligent  search 
myself,  but  have  found  no  case  where  the 

Rlaintifl  has  been  allowed  to  recover  for 
Mses  sustained  by  not  being  permitted  to 
complete  the  contract,  unless  he  has  been  pre- 
vented from  going  on  with  his  work  by  the 
positive  affirmative  act  of  the  other  party,  or 
where  the  other  party  has  neglected  to  do 
some  act  without  which  the  plaintiff  could 
not,  in  the  nature  of  things,  go  on  with  his 
contract.  .  .  ."  After  giving  instances 
of  conditions  precedent,  the  learned  Judge 
holds,  as  before  said,  that  the  failure  to  pay 
would  not  authorize  the  plaintiff  to  treat  the 
contract  as  abandoned  by  the  defendant,  un- 
less payment  in  a  specified  time  and  man- 
ner was  by  the  contract  made  a  condition 
precedent  to  performance  by  the  plaintiff. 
The  case  of  Chrigtian  County  v.  Owrholt,  18 
111.  228,  is  similar  in  its  facts  to  the  Palm 
Cam^  and  is  decided  upon  the  same  principle. 
In  that  case  it  is  said :  **  The  plaintiffs  could 
only  recover  for  prospective  profits  where 
they  have  been  prevented  from  goine  on, 
either  by  some  affirmative  act  of  the  defend- 
ant, as  by  being  ordered  to  desist  from  further 
work,  or  by  the  omission  to  perform  some 
condition  precedent  to  the  further  prosecu- 
tion, as  to  furnish  or  do  somethinir  necessary 
to  its  farther  progress.  **  The  breach  there  al- 
leged was  a  failure  to  pay  an  instalment  as 
it  fell  due  under  the  contract,  and  the  case 
was  disposed  of  upon  the  authority  of  thia. 


party,  be  may  be  treated  as  wronsf  uUy  resdndioff 
the  eontmot  on  bte  part;  and  tbe  law  will  then  give 
tbe  other  party  a  right  of  aotlou  to  reoover  back 
wbat  baa  been  paid  hi  part  performaoce.  Monroe 
T.  Beynolds.  47  Barb.  674. 

Money  paid  In  ad  %*aDce  on  a  special  contract  may. 
Id  case  of  the  otber  party  Is  refusal  to  perform,  be 
reooTered  back  In  an  action  for  money  bad  and  re- 
ceived. Wheeler  v.  Board,  12  Johns.  888;  Baymond 
T.  Bearoard,  12  Johns.  274. 7  Am.  Deo.  317. 

If  the  vendor  refuses  u>  receive  any  more  of  tbe 
purchase  money,  and  regains  poBsesslon  of  tbe 
property,  which  he  refuses  to  convey,  the  purchaaer 
TOBY  regard  the  contract  as  rescinded  and  maintain 
an  action  to  recover  back  the  pur^ase  money 
which  he  has  paid.  Glllet  v.  Maynard,  6  Johns* 
85.  4  Am.  Dec  8E9. 

One  who  has  paid  money  In  consideration  of  a 
coTenant  which  the  other  party  refuses  to  perform 
may  disaffirm  the  contract  and  bring  assumpsit  to 
recover  back  tbe  money  which  he  has  paid  under 
tbe  contract.    Weaver  v.  Bentley,  1  Cal.  47. 

If  one  havmg  received  money  in  payment  of  bis 
undertaking  to  perform  an  act  refuses  to  perform 
It.  tbe  otber  party  may  treat  such  refusal  as  a  re- 
feteFloo  of  the  contract  and  reoover  back  the  price 
he  has  paid.   Ktag  v.  Hutchlns,  28  K.'H.  681. 

An  absolute  refusal  by  a  party  to  a  contract  un- 
der eeal  at  the  time  when  the  other  party  is  not  in 
default,  to  be  bound  by  the  contract,  gives  the  lat- 
ter the  right  to  treat  the  contract  as  rescinded,  and 
aoe  to  recover  back  the  money  paid  by  him  under 
the  contract.    Ballou  v.  BUllngs,  186  Mass.  307. 

One  to  whom  the  owner  of  a  vessel  has  bargained 
and  sold,  but  not  conveyed,  a  part  of  It,  under  an 
agreement  that  he  shall  be  employed  as  Its  master 
and  pay  the  balanoe  out  of  his  wages,  may  rescind 
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the  contract  and  recover  back  the  money  paldi 
upon  the  owner's  wrongfully  dlsobargiog  him  frosk 
his  employment  and  taking  possession  of  tbe  vea-- 
sel.    Moore  v.  Curry,  112  Mass.  13. 

Passage  money  paid  in  advance  may  be  recovered 
back  in  case  tbe  voyage  is  broken  up  by  a  peril  of 
the  sea  and  the  owner  of  the  ship  neglects  to  send 
the  paspenger  to  his  destination.  Brown  v.  Harris, 
2  Gray,  860. 

Where  money  Is  paid  on  an  exeootory  contract  to 
deli\'er  goods  or  transfer  stock  or  the  like  In  the 
future,  and  the  contracttog  party  fails  to  perform, 
it  Is  in  the  election  of  the  otber  party  to  treat  the 
contract  as  rescinded  and  recover  back  the  money, 
or  to  afflrm  the  contract  and  recover  damages  for 
the  nonperformance.  And  if  the  contract  fails  In 
part.  If  11  is  a  precise  and  definite  part  capable  of 
bemg  ascertained  by  computation,  a  corresponding 
part  of  the  purchase  money  may  be  recovered 
back,  although  the  contract  is  m  form  entire.  Hill 
v.Rewee,!!  Met  288. 

If  there  has  been  a  rescission  the  parties  stand  to 
each  other  as  though  no  contract  had  been  made, 
and  either  may  recover  from  the  otbev  advance- 
ments made.    Cromwell  v.  Wilkinson.  ^)  Ind.  866. 

If  stock  brokers  refuse  to  complete  their  contract 
to  carry  stock  for  a  customer,  he  can  reoover  back 
money  which  he  has  paid  on  the  contract.  Brew- 
ster V.  Van  Liew,  20  111.  App.  48. 

If  the  circumstances  are  such  that  by  rescinding 
tbe  contract  the  rights  of  neither  party  are  m  jured; 
if  one  of  the  contracting  parties  will  not  fulfil  his 
part  of  the  contract  the  other  may  rescind  the  oon- 
tract  and  maintain  his  action  for  money  had  and 
received  to  recover  back  what  he  hss  paid  on  the 
faith  Of  It.    Bellows  v.  Cheek,  20  Ark.  488. 

In  Ehrensperger  v.  Anderson,  8  Bxch.  168. 18 1*,  J. 
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JPalm  0am.  Siren  Is  laid  by  counael  upon 
the  words,  **  prevented  from  going  on. "  It  is 
apparent  from  the  language  of  the  court,  es- 
pecially in  the  OverhoU  Case,  that  physical 
rirevention  was  not  contemplated,  for  ^e 
llustration  given  shows  that  at  least  an  order 
to  desist  from  the  work  would  be  a  preven- 
tion, within  the  meaning  of  the  term  as  used. 
While,  in  those  cases,  there  was  no  failure 
to  perform  a  condition  precedent,  or  a  legal 
prevention  from  going  on  with  the  work 
under  the  contract,  which  would  authorize 
the  plaintiffs  to  treat  the  contract  as  re- 
pudiated by  the  other  party,  and  sue  for 
prospective  damages,  and  the  court  so  held, 
still  the  cases  clearly  recognize  that  where 
there  is  a  failure  to  perform  a  precedent 
condition,  or  there  is  a  legal  prevention  of 
performance,  by  one  party,  the  other  may 
treat  the  contract  as  abandoned  by  him,  and 
bring  suit  for  future  profits  or  prospective 
damages.  The  same  language — t.  e, ,  that  the 
party  suine  must  be  *^  prevented**  from  per- 
formance—-has  been  used  in  numerous  cases, 
but,  wherever  the  attention  of  the  court  has 
been  directly  called  to  the  sense  in  which  the 
word  has  been  used,  it  has  been  held  not  to 
mean  that  there  must  be  physical  prevention, 
but  that  any  acts,  conduct,  or  declarations 
of  the  party  evincing  a  clear  intention 
to  repudiate  the  contract,  and  to  treat  it 
as  no  longer  binding,  are  a  legal  prevention 
of  performance  b^  the  other  party.  Thus, 
in  Hogmer  v.  W%l8on^  tupi^a,  it  was  held 
that  an  absolute  refusal  of  the  defendant  to 
accept  the  manufactured  article  when  it 
should  be  completed  was  to  be  considered 


in  the  same  light,  as  respects  the  plaintiff's 
remedy,  as  an  at>Bolute  physical  prevention 
by  the  defendant, ~ci ting,  in  support,  CoH 
V.  Ambergate,  N,  B.  d  S.  Jvnctum  B.  Co, 
supra;  Derby  v.  Johnmm,  21  Vt.  21 ;  Clark  v. 
Mareiglia,  1  Denio,  817,  48  Am.  Dec.  670 ; 
Bochster  v.  De  Latour,  supra. 

In  Oort  V.  Ambergate,  N.  B,  db  S.  Junction 
B,  Co,  supra,  the  plaintiffs  contracted  to 
supply  the  defendants  with  3, 900  tons  of  iron 
chairs  to  be  used  in  railway  construction. 
They  manufactured  and  delivered  various 
quantities  of  chairs  from  Mav,  1847,  until 
December,  1849,  when  the  defendants  in- 
formed plaintiffs  that  they  did  not  want  any 
more,  and  not  to  send  any  more,  leaving 
2,118  tons  undelivered.  Whereupon,  plain- 
tiffs brought  suit  to  recover  damages,  includ- 
ing loss  of  profits.  It  was  objected  that,  to 
entitle  the  plaintiffs  to  recover,  they  should 
have  proved  that  the  chairs  had  been  made 
and  had  been  tendered  in  the  manner  provided 
by  the  contract,  or  at  least  before  the  bring- 
ing of  the  suit,  etc.  In  delivering  the  opin- 
ion of  the  court,  Lord  Campbell,  Ch.  J., 
said :  **  We  are  of  opinion  that  the  iury  were 
fully  justified,  from  the  evidence,  in  finding 
that  the  plaintiffs  were  ready  and  willing  to 
perform  the  contract  although  they  never 
made  and  tendered  the  residue  of  the  chairs. 
In  common  sense  the  meaning  of  .  •  . 
'readiness  and  willingness'  must  be  that  the 
noncompletion  of  the  contract  was  not  the 
fault  of  the  plaintiffs,  and  that  they  were 
disposed  and  able  to  comolete  it,  if  it  had 
not  been  renounced  by  the  aefendants.  What 
more  can  reasonably  be  ^required  by  the  par- 


Bxcb.  182,  In  which  the  question  was  as  tx>  the  riirht 
to  malDtain  an  aotlon  for  money  had  and  received, 
the  court  saya  by  way  of  argument  that  if  a  man 
puts  money  into  the  hands  of  another  to  purchase 
iroods  It  can  only  be  where  defendant,  who  has  re- 
ceived the  money,  has  altogether  refused  to  per- 
form the  contract  or  his  part,— not  merely  delayed, 
but  altogether  refused,— so  as  to  entitle  the  plain- 
tiff to  be  put  in  the  same  situation  as  if  he  had  alto- 
gether rescinded  the  contract,  that  the  plaintiff  can 
have  a  right  to  rescind  the  contract  and  bring  an 
action  for  money  had  and  received. 

Where,  upon  the  purchase  of  plows,  their  value 
1b  allowed  to  the  seller  in  a  settlement  of  accounts 
between  him  and  the  purchaser.  If  he  refuses  to 
deliver  them  the  purchaser  may  treat  the  contract 
as  rescinded,  and  recover  bade  the  price  he  has 
allowed  for  them.    Danforth  v.  Dewey,  8  N.  H.  79. 

A  distinction  as  to  the  right  of  plaintiff  to  re- 
cover back  advance  pasrments  seems  to  be  made 
between  those  cases  in  which  the  defendant  re- 
scinds for  plalntilTs  mere  default,. and  those  in 
which  the  oontraot  fails  because  of  plaintiff^  ab- 
solute refusal  to  go  on  with  it.  In  the  latter  case, 
the  court  in  Ketchum  v.  Bvertson.  18  Johns.  80S,  7 
Am.  Dec.  884,  says:  '*It  may  be  asserted  with  confi- 
dence that  a  party  who  has  advanced  money  or 
done  an  act  in  part  performance  of  an  agreement, 
and  stops  short  and  refuses  to  proceed  to  the 
ultimate  conclusion  of  the  agreement,  the  other 
party  bemg  ready  and  willing  to  proceed  and  fulfil 
ail  his  stipulations  according  to  the  contract,  has 
never  been  suffered  to  recover  for  what  he  has  thus 
advanced  or  done.  The  plaintiffs  are  seeking  to 
recover  the  money  advanced  on  the  contract, 
every  part  of  which  defendant  has  performed,  as 
liar  as  he  could,  by  his  own  acts,  when  they  have 
voluntarily  and  causelessly  refused  to  proceed,  and 
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thus  have  themselves  rescinded  the  contract  It 
would  be  an  alarming  doctrine  to  hold  that  the 
plaintiffs  might  violate  the  contract  and,  because 
they  chose  to  do  so,  make  their  own  infraction  of 
the  agreement  the  basis  of  an  action  for  money 
had  and  received.*' 

Bight  to  recover  for  services  rendered. 

In  the  note  to  Gutter  v.  Powell,  8  Smith.  Lead* 
Gas.  86,  it  is  said  the  next  exception  to  the  rule  that 
no  action  of  indebUatus  asatanpsU  will  lie  while  the 
special  contract  remains  unperformed  Is  to  be 
found  in  a  class  of  cases  which  establish  the  propo-> 
sition  that  when  one  party  has  absolutely  refused  to 
perform  the  other  party  may  rescind  the  contract 
and  sue  for  what  he  has  already  done  under  it 
upon  a  quantum  meruiL 

Under  a  contract  to  clear  a  certain  piece  of  lan4« 
if  the  owner  takes  away  without  Just  cause  the 
oxen  with  which  the  work  is  to  be  done,  and  so 
puts  it  out  of  the  plaiotifTs  power  to  proceed  wiHi 
the  contract,  plaintiff  can  recover  for  the  labor  he 
has  performed.  Blood  v.  Enos,  18  V t.  S8S,  8S  Am. 
Dec.  868. 

If  after  a  partial  performance  by  one  party,  the 
other  denies  the  existence  of  the  contract,  the  for- 
mer may  consider  the  contract  as  at  an  end  and 
recover  for  what  he  has  done.  Moorhead  v.  Fry. 
84  Pa.  87. 

Under  a  contract  to  publish  advertisements  for 
a  price  to  be  paid  at  a  certain  time,  if  the  payment 
is  not  made  the  advertiser  may  discontinue  the  ad- 
vertisements and  sue  for  what  he  has  publisbed. 
Ferree  v.  Wilson,  46  N.  Y.  8.  R.  67%. 

In  Merrill  v.  Ithaca  &  O.  R.  Co.  16  Wend.  686,  m 
Am.  Dec.  180,  where  contractors  for  buildlog  a 
railroad  were  hindered  in  the  performance  of  the 
work  by  the  owoen  of  the  road-  the  oourt  said 
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ties  for  whom  the  goods  are  to  be  mana- 
factared?*  And  atter  showing  that  If,  after 
havinff  accepted  a  part,  the  defendants  re- 
aolTed  not  to  accept  the  balance,  the  effect 
of  compelling  the  plaintiffs  to  proceed  with 
the  manufacture  and  tender  of  them  would 
be  the  enhancement  of  the  damages  the  de- 
fendants would  be  required  to  pay,  his  lord- 
ship proceeds:  "Upon  the  last  issue,  was 
there  not  evidence  that  the  defendants  refused 
to  accept  the  residue  of  the  chairs?  If  they 
had  said :  'Make  no  more  for  us,  for  we  will 
have  nothing  to  do  with  them,  '—was  not 
that  refusing  to  accept  or  receive  them  ac- 
cording to  the  contract?  But  the  learned 
coanseT  for  the  defendants  laid  peculiar  stress 
upon  the  words  (of  the  plea)  :  *Nor  did  they 
prevent  or  discharge  the  plaintiffs  from 
supplying  the  residue  of  the  chairs,  and 
from  the  further  execution  of  the  contract. ' 
We  consider  the  material  part  of  the  allega- 
tion which  the  last  plea  traverses  to  be  that 
the  defendants  refused  to  receive  the  residue 
of  the  chairs.  But,  assuming  that  the  whole 
must  be  proved,  we  think  there  is  evidence 
to  show  Uiat  the  defendants  did  prevent  and 
discharge  the  plaintiffs  from  supplying  the 
residue  of  the  chairs,  and  from  the  further 
execution  of  the  contract.  It  is  contended 
that  'prevent, '  here,  must  mean  obstruction 
by  phvslcal  force ;  and,  in  answer  to  a  ques- 
tion from  the  court,  we  were  told  it  would 
not  be  a  preventing  of  deliverv  of  goods  if 
the  purchaser  were  to  write,  in  a  Tetter  to 
the  person  who  ought  to  supply  them, 
'Should  you  come  to  my  house  to  deliver 


them,  I  will  blow  your  brains  out.'  But 
may  I  not  reasonably  say  that  I  was  prevented 
from  completing  a  contract  by  being  desired 
not  to  complete  it?  Are  there  no  means  of 
preventing  an  act  from  t>eing  done,  except  by 
physical  force  or  brute  violence?"  After 
revlewinsr  and  commenting  upon  cases  cited, 
it  is  then  held  that  the  plaintiffs  were  entitled 
to  a  verdict  ''on  pleas  traversing  allegations 
that  they  were  ready  and  willing  to  perform 
the  contract,  that  the  defendants  refused  to  ac- 
cept the  residue  of  the  goods,  and  prevented 
and  discharged  the  plaintiffs  from  manufac- 
turing and  delivering  them. " 

Without  further  quotation  from  cases,  it 
seems  clear,  both  upon  principle  and  by  au- 
thority, that  where  one  party  to  an  executory 
contract  refuses  to  treat  it  as  subsisting  and 
binding  upon  him,  or  by  his  act  and  con- 
duct shows  that  he  has  renounced  it  and  no 
longer  considers  himself  bound  by  it,  there 
is,  in  legal  effect,  a  prevention  of  per- 
formance bv  the  other  party.  And  it  can 
make  no  difference  whether  the  contract 
has  been  partially  performed,  or  the  time  for 
performance  has  not  yet  arrived ;  nor  is  it 
Important  whether  the  renunciation  be  by 
declaration  of  the  party  that  he  will  be  no 
longer  bound,  or  by  acts  and  conduct  which 
clearly  evince  that  thatdetermination  has  been 
reached  and  is  bein^  acted  upon.  It  would 
seem  clear,  on  principle,  that  a  mere  declara- 
tion of  the  party  of  an  Intention  not  to  be 
bound,  or  acts  and  conduct  in  repudiation  of 
the  contract,  will  not,  of  themselves,  amount 
to  a  breach,   so  as  to  create  an  effectual 
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ther  m^ht  have  stopped  Sod  sned  for  a  breach  of 
eovenaot,  but  that,  stnoe  they  went  oo  at  laricelsr 
tncremed  ezpeDses,  they  were  not  bound  by  the 
tefrms  of  their  contract,  hnt  were  entitled  to  re- 
cover what  the  work  was  worth. 

11  a  contract  to  work  a  farm  nntfl  the  decease  of 
the  owner  in  consideration  of  a  deed  of  the  farm 
at  tbat  rime  is  broken  by  the  owner  selllnfr  the 
farm,  the  other  party  may  treat  the  contract  as 
reaciiided  and  sue  for  the  value  of  his  services. 
CaniMla  V.  Oanada,  6  Cusb.  15. 

If  Uie  fWlnre  of  one  preveDts  performance  by 
the  other  the  latter  may  abandon  and  brlnr  as- 
•utDDSit  for  what  he  has  done.  Wilson  v.  Bauman, 
80  111.  4M. 

Although  one  party  Is  not  guilty  of  such  a  failure 
to  perform  as  prevents  the  other  party  from  per- 
forming, the  latter  may  abandon  the  contract  and 
sue  io  assumpsAt  for  what  be  has  done  under  it. 
Webster  v.  EnHcld,  lOIlL  288. 

If  one  who  has  contracted  to  dig  and  stone  a  well, 
after  having  partially  completed  it,  is  prevented 
from  further  work  by  the  action  of  the  other  party 
In  flUfng  up  the  hole,  be  may  abandon  the  contract 
and  sue  for  the  work  which  he  has  done.  Connelly 
V.  Devoe,  87  Oonn.  IKO. 

In  Feating  v.  Hunt,  6  Ifanitoba  L.  Rep.  881.  the 
■tatement  in  the  note  to  Cutter  v.  Powell,  8  Smith, 
Lead.  Gas.  8S.  Is  quoted  with  approval  that,  **it  is  an 
inrarjably  true  propoelclon  that  wherever  oneof  the 
parties  to  a  special  contract  not  under  seal,  has  In 
an  nnqnahfled  manner  refused  to  perform  his  side 
of  the  contract,  .  .  .  the  other  party  has  there- 
upon a  right  to  elect  to  rescind  it,  and  may  in 
doing  so  immediately  sue  on  a  quantum  mervU  for 
any  portion  thereof  which  he  had  done  under  It 
previously  to  the  rescission." 

If,  In  consideration  of  services  to  be  rendered,  a 
peiaon  agrees  to  give  210  acres  of  land,  and  while 

80L.R.A 


the  services  are  being  performed  he  states  that  he 
will  only  give  100  acres,  the  other  party  may  re- 
pudiate the  contract  and  sue  upon  a  quantum  mer- 
uti  for  work  and  labor.    Fasting  v.  Hunt,  tupra. 

Where  an  agent  employed  for  an  agreed  com- 
mission  to  sell  land  finds  a  purchaser,  after  which 
the  seller  refuses  to  convey  to  him,  the  agent  may 
abandon  the  contract  and  resort  to  an  action 
founded  on  the  special  promise  which  the  law 
would  infer  from  such  a  state  of  facts,  for  his  com- 
pensation. Prickett  v.  Badger,  1  a  B.  N.  8. 298,  28 
L.  J.  C.  P.  88, 8  Jur.  N.  B.  08. 

There  is  one  case  which  appears  to  be  at  variance 
with  the  rule  followed  In  the  preceding  cases.  In 
it  the  ruling  was  that,  **under  a  contract  to  do  the 
county  printing  at  certain  rates  the  printer  can- 
not, upon  the  county's  refusing  to  furnish  all  the 
printing  to  him,  repudiate  the  contract  and  recover 
for  what  he  has  done  upon  a  quantum  meruit.  But 
his  remedy  Is  to  recover  at  contract  rates  and  to 
sue  for  the  damages  caused  by  the  breach  of  the 
contract.**  Quigley  v.  Bumner  County  Comrs.  24 
Kan.  298. 

But  that  ruling  is  placed  more  upon  the  ground 
that  the  county  was  not  guilty  of  a  breach  of  con- 
tract tbnn  on  a  denial  to  recover  on  a  quantum 
meruit  in  case  of  a  breach. 

Becovery  of  value  of  property  delivered. 

If  property  has  been  delivered  or  money  paid 
under  an  executory  contract  which  the  other  party 
refuses  to  perform  either  wholly  or  in  an  essential 
part,  the  Injured  party  may  either  sue  for  a  breach 
of  the  contract  or  treat  It  as  rescinded  and  sue  for 
the  value  of  the  property  delivered.  Drew  v.  Clag- 
gett^  89  N.  H.  481;  Brown  v.  Mahurin,  Id.  101:  Pierce 
V.  Duncan,  22  N.  H.  18;  Fuller  v.  Uttle,  7  N.  H.  580; 
Handlet  v.  Herren,  80  N.  H.  102. 

Upon  the  sale  of  property  for  notes  which  weivi 
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reDunciatlon  of  the  contract ;  for  one  party 
cannot,  bj  any  act  or  declaration,  destroy  the 
binding  force  and  efficacy  of  the  contract. 
Radish  ▼.  Young,  iupra.  As  said  by  Bowen, 
L.  J.,  in  Johnttane  r.  Milling,  L.  K.  16  Q. 
B.  DiT.  460:  "Its  real  operation  appears  to 
be  to  give  the  promisee  the  right  of  electing 
either  to  treat  the  declaration  as  brutumful- 
men,  and  holding  fast  to  the  contract  to  wait 
till  the  time  for  its  performance  has  arrived, 
or  to  act  upon  it,  and  treat  it  as  a  final  asser- 
tion by  the  promisor  that  he  is  no  longer 
bound  by  the  contract,  and  a  wrongful  re- 
nunciation of  the  contractual  relation  into 
which  he  has  entered.  .  .  .  If  he  does  so 
elect,  it  becomes  a  breach  of  contract,  and  he 
can  recover  upon  it  as  such. "  Upon  the  elec- 
tion to  treat  the  renunciation,  whether  bv 
declaration  or  by  .acts  and  conduct,  as  a  breach 
of  the  contract,  the  rights  of  the  parties  are  to 
be  regarded  as  then  culminating,  and  the  con- 
tractual relation  ceases  to  exist,  except  for 
the  purpose  of  maintaining  the  action  for 
the  recovery  of  damages. 

These  views  are  amply  sustained  by  numer- 
ous decided  cases.  In  RoeJtster  v.  Ih  Latour, 
20  Enff.  L.  A  £q.  157,  the  plaintiff  con- 
tracted to  enter  into  tne  service  of  the  defend- 
ant, as  a  courier,  and  in  such  capacity  attend 
him  in  travels  about  the  continent  of  £urope, 
the  service  U>  begin  on  June  1,  and  con- 
tinue for  at  least  three  months,  at  fixed 
monthly  wages.  -  But  before  the  1st  of  June, 
although  the  plaintiff  was  ready  and  willing 
to  perform,  the  defendant  renounced  the  con- 
tract, and  signified  his  determination  to  the 


plaintiff  no  longer  to  be  bound  by  ft;  and 
the  plaintiff,  be^re  the  time  fOr  performance 
had  arrived,  brought  assumpsit  to  recover  his 
damages  for  the  breach.  It  is  there  said  that 
**it  is  surely  much  more  rational,  and  more 
for  the  benefit  of  both  parties,  that  after  the 
renunciation  of  the  agreement  by  the  defend- 
ant the  plaintiff  should  be  at  liberty  to  con- 
sider himself  absolved  from  any  future  per- 
formance of  it,  retaining  his  right  to  sue  for 
any  damage  he  has  suffered  from  the  breach 
of  it  .  .  .  The  man  who  wrongfully 
renounces  a  contract  into  which  he  has  de- 
liberately entered  cannot  justly  complain  if 
he  is  immediately  sued  for  a  compensation 
in  damages  by  the  man  whom  he  has  injured ; 
and  it  seems  reasonable  to  allow  an  option 
to  the  injured  party  either  to  sue  im- 
mediately, or  to  wait  till  the  time  when 
the  act  was  to  be  done,  still  holding  it  as 
prospectively  binding  for  the  exercise  of  the 
option,  which  mt^  be  advantageous  to  the 
innocent  party,  and  cannot  be  prejudicial  to 
the  wrongdoer.**  And  it  was  then  held  thai, 
after  the  defendant  had  signified  his  de- 
termination not  to  be  bound  by  the  contract, 
the  plaintiff  was  entitled  to  bring  his  action 
immediately,  and  was  not  obliged  to  wait 
until  after  the  day  for  the  performance  to 
begin  had  arrived.  In  Prott  v.  Knigkt,  supra^ 
the  defendant  had  promised  to  marrv  the 

glaintiff  upon  the  death  of  his  father.  While 
is  father  was  still  living,  he  repudiated  the 
ongngehient,  and  announced  his  Intention  not 
to  fulfil  his  promise.  The  plaintiff,  without 
waiting  for  the  death  of  the  father,  at  onoe 


to'be  indorsed  by  the  purobaser,  tbe  seller,  after 
having  delivered  a  part  of  tbe  property,  may  re- 
soled tbe  contract  and  recover  tbe  value  of  tbe 
property  delivered  upon  thepurobaser^s-refusloff  to 
indorse  tbe  notes.  Hayden  v.ifeeynolds,  64  Iowa,  157. 

If  one  who  has  performed  a  part  of  his  contract 
Is  prevented  from  completing  it  by  the  failure  of 
tbe  other  party,  be  may  abandon  It  and  recover 
for  what  be  has  done.  Hoaffland  v.  Moore,  2 
Black  f.  167. 

In  that  case  It  appears  that  certain  boffs  and  com 
were  to  be  sold  for  a  certain  amount  cash  and 
notes,  and  after  some  were  delivered  and  a  demand 
was  made  for  tbe  cash.  It  was  refused  and  tbe  court 
held  that  tbe  seller  was  JusUfled  In  considerlnir  tbe 
special  contract  at  an  end  and  that  be  might  re- 
cover tbe  value  of  what  be  bad  delivered  under  it. 

If  articles  are  delivered  in  eattsfaction  of  a  debt, 
and  tbe  creditor  afterwards  recovers  Judgment  for 
tbe  whole  debt,  tbe  debtor  may  treat  the  contract 
as  rescinded  and  recover  tbe  value  of  tbe  articles 
delivered.  Snow  v.  Prescott.  12  N.  H.  635,  overrul- 
ing Tllton  V.  Gordon,  1 N.  H.  83. 

Under  a  contract  for  lumber  for  a  raft,  if  after  a 
part  has  been  delivered  tbe  purchaser  declines  any 
more,  tbe  seller  is  excused  from  further  delivery 
and  may  recover  for  what  be  has  delivered.  Stew- 
art V.  Short.  130  Pa.  885. 

y L  Right  to  abandon  performance  and  recover  for 

oreaeh. 

a.  Performanee  exeueed. 
In  Skinner  v.  Tinker,  84  Barb.  888,  in  which  tbe 
action  was  for  refusal  to  enter  into  a  partnership, 
where  it  appeared  that  plaintiff  was  notifled  that 
defendant  would  not  enter  Into  the  agreement, 
whereupon  he  did  not  go  to  tbe  stipulated  place, 
but  began  his  action  for  damages,  the  court  said 
performance  by  plaintiff  was  unnecessary  because 
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defendant  bad  given  notice  of  his  determlnatioa 
not  to  complete  the  partnership.  Tbe  plaintiff  was 
then  entitled  to  damages,  if  any  were  sustained,  up 
to  that  time,  but  not  to  prospective  damages. 

If  a  contract  is  wrongfully  terminated  by  one 
party,  tbe  other  to  entitled  to  recover  for  a  breach 
thereof  without  showing  that  he  continued  to  be 
ready  and  willing  to  perform  bis  part  after  such 
termination:  as,  where  plaintiff  was  to  make  boxes 
for  defendant  out  of  material  to  be  furnished  by 
tbe  latter,  and  before  the  time  limited  by  the  eon- 
tract  expired  defendant  refused  to  furnish  any 
more  material  and  said  there  was  no  more  work« 
plaintiff  to  recover  for  breach  need  not  show  that 
be  continued  ready  to  perform  on  bis  part.  Bond 
v.  Carpenter,  16  B.  I.  440. 

The  refusal  by  one  party  will  dispense  with  a 
tender  by  tbe  other.  Grandy  v.  Small.  5  Jones, !«. 
61;  Abrams  v.  Buttles,  Busbee,  L.  00;  Shaw  ▼• 
Grandy,  6  Jones,  L.  67. 

Where  the  contract  was  for  tbe  production  of  an 
opera  tbe  court  held  that  the  writer  was  entitled 
to  a  Judgment  for  tbe  amount  fixed  by  tbe  contract 
in  lieu  of  royalties  in  case  the  opera  was  not  pro- 
duced by  a  given  time,  although  be  did  not  tender 
the  complete  score,  where  before  his  default  tbe 
defendant  had  announced  positively  that  he  would 
not  produce  tbe  opera.  Tbome  v.  French,  4  Miaou 
488. 

Where  tbe  contract  obligated  plaintiff  to  deliver 
to  defendant  400,000  bricks,  and  when  a  oargo  oon- 
taining  part  of  them  was  delivered  defendant  re- 
fused witbout  adequate  cause  to  receive  tbem,  tbe 
court  held  that  the  plaintiff  was  not  required  to 
tender  tbe  whole  400,000  in  order  to  put  defendant 
in  default,  but  that  he  was  entitled  to  treat  tbe 
contract  as  broken  and  bring  the  action  immedi- 
ately.   Canda  V.Wick,  100  N.  7. 127. 

Under  a  contract  to  purobase  malt  at  the  rate  of 
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brought  her  action  to  recover  damage  for  the 
breach.  And  the  court  there  says:  ''The 
promiaee,  if  he  pleases,  maj  treat  the  notice 
of  intention  as  inoperative,  and  await  the 
time  when  the  contract  is  to  be  eiCecuted. 
and  then  hold  the  other  party  responsible  for 
all  the  consequences  of  nonperformance.  But 
in  that  case  he  keeps  the  contract  alive  for 
the  benefit  of  the  other  party  as  well  as 
his  own  ;  he  remains  subject  to  all  his  own 
obligations  and  liabilities  under  it,  and 
enables  the  other  party,  not  only  to  complete 
the  contract,  if  so  advised,  notwithstanding 
his  previous  repudiation  of  it,  but  also  to 
take  advantage  of  any  supervening  circum- 
etance  which  would  justify  him  in  declining 
to  complete  it.  On  the  other  hand,  the 
promisee  may,  if  he  thinks  proper,  treat  the 
repudiation  of  the  other  party  as  a  wrongful 
putting  an  end  to  the  contract,  and  may  at 
once  brlnff  his  action  as  on  a  breach  of  it; 
and  in  sach  action  he  will  be  entitled  to  such 
damages  as  would  have  arisen  from  the  non- 
performance of  the  contract  at  the  appointed 
time,  subject,  however,  to  abatement  in  re- 
spect of  any  circumstances  which  may  have 
afforded  him  the  means  of  mitigating  his 
loss."  The  case  of  Freeth  v.  Burr,  supra, 
already  quoted  from,  is  an  instructive  case, 
and  fully  nustAiuB  Hoc/uter  v.  De  LeUour,  and 
other  cases  of  like  tenor  before  cited.  It  is 
there  said  that  the  test  of  whether  there  is  a 
renunciation  or  not  is  **  whether  the  acts  and 
conduct  of  the  party  evince  an  intention  no 
loDger  to  be  bound  by  the  contract.**  In 
Mersey  Steel  d  Iron  Oo,  v.  Naylor,  L.  R.  9 
Q.  B.  Div.  648,  Jessel,  M.  R.,  reaffirms  and 


approves  the  doctrine  of  Freeth  v.  Burr,  and 
holds  that  the  question  of  whether  there 
has  been  a  renunciation  of  the  contract  by  the 
defendant  is  a  question  of  fact,  to  be  de- 
termined by  the  consideration  of  the  nature 
of  the  breach,  and  the  circumstances  under 
which  it  occurred.  The  case,  however,  went 
off  upon  the  holding  that  the  circumstances 
were  not  sufficient  to  evince  a  determination 
on  the  part  of  the  defendant  to  put  an  end  to 
the  contract,  and  to  be  no  longer  bound  by 
it.  The  decision  was  affirmed  by  the  House 
of  Lords  on  appeal.  Lord  Selbourne  there  say- 
ing:  '^  You  must  look  at  the  actual  circum- 
stances of  the  case,  in  order  to  see  whether 
the  one  party  to  the  contract  is  relieved  from 
its  future  performance  by  the  conduct  of  the 
other.  You  must  examine  what  that  conduct 
is,  so  as  to  see  whether  it  amounts  to  a 
renunciation, — to  an  absolute  refusal  to  per- 
form the  contract, — ^such  as  would  amount  to 
a  rescission  if  he  had  the  power  to  rescind, 
and  whether  the  other  party  may  accept  it  as 
a  reason  for  not  performing  his  part ;  and  I 
think  that  nothing  more  is  necessary,  in  the 
present  case,  than  to  look  at  the  conduct  of 
the  parties,  and  see  whether  anything  of  that 
kina  has  taken  place  here.  **  mersey  Sieel  (ft 
Iron  Co,  V.  Nayhr,  9  App.  Gas.  &S.  See 
also  Roper  v.  Johnson,  L.  R.  8  C.  P.  167 ;  iSs 
parU  Stapleton,  L.  R.  10  Ch.  Div.  586; 
Planehe  v.  Oolburn,  8  Bing.  14;  Danube  eft 
B,  8.  Railway  d  Rusterjie  Harbour  Oo,  ▼• 
Xenos,  18  C.  B.  N.  8.  825. 

The  principle  seems  to  have  found  general 
recognition  bv  the  courts  of  this  country,  % 
few  only  of  which  need  be  noticed.    In  Jvos* 


1.000  bushels  per  montb,  if  the  purchaser  after  ao- 
ceptimr  some  of  the  deliveries  absolutely  refuses 
to  aooept  any  more,  the  sellers  are  not  required  to 
sec  apart  the  necessary  quantity  each  montb  to  en- 
title tbemselves  to  maintain  an  action  for  the  dam- 
ages caused  by  the  breach.  Haines  v.  Tucker,  50 
N.  H.  300. 

If  one  of  the  parties  to  a  contract  absents  himself 
from  the  place  of  performance  under  such  clrcum- 
atances  that  it  is  evident  he  does  not  intend  to  com- 
plete bis  agreement,  the  other  party  may  sue  for  a 
breach  without  com pletin a:  all  preparations  for  the 
performance  on  bis  part,  if  he  was  at  the  time 
ready  and  willing  to  perform.  Smith  v.  Lewis,  24 
Oonn.  884,  S3  Am.  Dec.  180. 26  Conn.  110. 

Upon  refusal  of  the  defendant  to  accept  articles 
to  be  manufactured  for  it  by  plaintiff,  plaintiff 
need  not  complete  the  manufacture  and  tender 
them  before  sulnff  for  the  damages.  Hinckley  v. 
PittBburff h  Bessemer  Steel  Oo.  121  (7.  S.  264, 80  L. 
<d.  987. 

In  Jones  v.  Berkley,  2  Dougl.  689,  where  the  con. 
tract  was  to  aasiirn  certain  bank  stock,  plaintiff 
pleaded  that  he  was  ready  and  willlnir  to  execute 
and  deliver  a  greneral  release  and  tendered  a  draft, 
but  defendant  absolutely  discbarffed  him  from  ex- 
•ecntlng  it*  Defendant  pleaded  that  the  assign- 
ment was  not  executed,  and  the  court  said:  **Tbe 
party  must  show  that  he  is  ready;  but  if  the  other 
stops  him  on  the  ground  of  an  iotention  not  to  per- 
form on  his  part,  it  is  not  necessary  for  the  first  to 
«o  further  and  do  a  nugatory  act.** 

If  one  of  the  parties  to  the  contract  seeks  to  re- 
^soTer  without  having  performed  his  obligation,  be 
must  show  that  he  was  ready  and  willing  to  per- 
form, and  that  defendant  had  notice  of  it,  notwith- 
standing which  defeudant  refused  to  carry  out  his 
part  of  the  agreement.  Doogood  v.  Rose,  9  a  B.  132. 


The  vendee  must  tender  the  unpaid  purchasia 
money  as  a  general  thing,  whether  he  wishes  to  re* 
scind  or  en  force  the  agreement.  Irvin  v.  Bleakley« 
67  Pa.  24. 

If  the  covenants  are  Independent  plaintiff  need 
not  allege  performance  on  his  part  in  order  to  re- 
cover f9rdefendant*s  breach:  but  in  case  plaintilTs 
covenants  were  all  to  t)e  performed  prior  to  the 
performance  by  defendant,  he  must  allege  per- 
formaoce  in  order  to  recover.  GkUlup  v.  Burneii« 
Brayton  (Vt.)  lOL 

b.  Reeovery  for  breach. 

There  are  cases,  of  which  Rawson  v.  Johnson,  1 
East,  208, 18  an  example.  In  which  the  question  has 
been  discussed  as  to  the  duty  of  averring  perform* 
ance  or  readiness  to  perform  in  order  to  maintain 
an  action  for  breach  by  the  other  party.  Such 
cases  can  throw  no  light  upon  the  question  here 
under  discussion  because  the  court  was  not  con- 
sidering the  Tight  of  rescission  or  abandonmelSt 
and  not  having  such  question  in  mind  of  course  Its 
ruling  could  not  be  made  authority  upon  the  ques- 
tion. 

Where  a  party  to  a  mining  lease  disables  himself 
from  performing  his  covenants  the  owner  of  the 
land  may  treat  the  contract  as  rescinded  and  claim 
damages  for  the  entire  breath.  Keek  v.  Bieber,  1 
Pa.  Adv.  R.  STL 

There  are  numerous  oases  In  which  the  party 
performing  on  his  part  may  terminate  the  contmct 
as  to  the  future  and  still  hold  the  delinquent  party 
for  its  performance  up  to  the  time  of  Its  termina- 
tion.   Hurst  V.  Trow  Printing  &  B.  Co.  2  Misc.  381. 

Refusal  to  accept  goods  sold  is  a  breach  which 
gives  an  action  for  damages.  Gahen  v.  Piatt,  60  X. 
T.  848. 26  Am.  Rep.  208. 

Where,  during  ihe  process  of  constructing  an  en- 
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ierion  r.  BrooHyn,  7  Hill,  61,  42  Am.  Dec 
88,  the  plaintiffs  undertook  and  partially 
performed  their  contract  with  defendants  to 
furnish  material,  etc.,  for  the  construction 
of  the  city  hall.  By  order  of  the  defendants, 
the  work  was  indefinitely  suspended,  and  the 

f plaintiffs  brought  suit  to  recover  dama>i:e8, 
ncludin^  future  profits.  The  principle  an- 
nounced in  the  English  cases  before  noted  is 
approved.  Beardsley,  J.,  there  said:  **The 
party  who  is  ready  to  perform  is  entitled  to 
full  indemnity  for  the  loss  of  his  contract. 
He  should  not  be  made  to  suffer  by  the  de- 
linquency of  the  other  party,  but  oup^ht  to 
recover  precisely  what  he  would  have  made 
by  performance.  This  is  as  sound  in  morals 
as  it  is  in  law.  .  .  .  The  plaintiffs  were 
not  bound  to  wait  till  the  period  had  elapsed 
for  the  complete  performance  of  the  agree- 
ment, nor  to  make  successive  offers  of  per- 
formance, in  order  to  recover  all  their  dam- 
ages. They  might  regard  the  contract  as 
broken  up,  so  far  as  to  absolve  them  from 
making  further  efforts  to  perform,  and  give 
them  a  right  to  recover  full  damages  as  for 
•  a  total  breach."  The  case  of  ITMm^r  v.  Wil- 
ton has  been  alreadv  cited.  In  Derby  v.  John- 
ton,  supra,  after  holding  that,  by  the  order  of 
the  defendants  to  discontinue  the  work,  the 
plaintiffs  were  prevented  from  further  per- 
formance, it  is  said :  *^  The  plaintiffs  might, 
in  addition,  in  another  form  of  action,  have 
recovered  their  damages  for  being  prevented 
from  completing  the  whole  work.  In  mak- 
ing these  claims  the  plaintiffs  would  be  act- 
ing upon  the  contract  as  still  subsisting  and 
binding,  and  they  might  well  do  so,  lor  it 


doubtless  continued  binding  ot  the  defend- 
ants. "  In  Hinckley  v.  PitUburgh  BeuemiOr  Steel 
Co.  121  U.  S.  264,  80  L.  ed.  967,  the  defend- 
ant agreed  to  purchase  from  the  plaintiff  steel 
rails,  to  be  drilled  as  the  defendant  might 
direct.  The  defendant  refused  to  give  the 
directions,  and  at  his  instance  the  rolling  of 
the  rails  was  postponed  until  after  the  time 
of  delivery,  when  the  defendant  refused  to 
accept  any  rails  under  the  contract.  It  waa 
there  said :  ^  The  defendant  contends  that 
the  plaintiff  should  have  manufactured  the 
rails  and  tendered  them  to  the  defendant, 
^  and,  upon  his  refusal  to  accept  and  pay  for 
them,  should  have  sold  them  in  the  market 
at  Chicago,  and  held  the  defendant  responsi- 
ble for  the  difference  between  what  they 
would  have  brought  on  such  sale  and  the  con- 
tract price.  But  we  think  no  such  rule  is 
applicable  to  this  case.  This  was  a  contract 
for  the  manufacture  of  an  article,  and  not 
for  the  sale  of  an  existing  article.  By  reason 
of  the  facts  found  as  to  the  conduct  and  ac- 
tion of  the  defendant,  the  plaintiff  was  ex- 
cused from  actually  manufacturing  the  rails 
and  the  rule  of  damages  applicable  to  the 
case  of  the  refusal  of  a  purchaser  to  take  an 
existing  article  is  not  applicable  to  a  case 
like  the  present  In  Haines  v.  JSieker,  50 
N.  H.  307,  the  defendants  agreed  to  purchase 
of  the  plaintiffs  5,000  bushels  of  malt,  and 
to  receive  and  pay  for  the  same  at  the  rate  of 
1,000  bushels  per  month.  Although  plaintiffs 
were  prepared  to  deliver  the  1,000  bushels 
per  month,  the  defendants  called  for  and  re- 
ceived less  than  1,000  bushels  during  the  first 
three  months.     The  plaintiffs  Informed  de- 


^ne  which  has  been  orclered,  the  order  Is  couDter- 
manded,  the  manufacturer  may  treat  the  counter- 
mnnd  as  a  breach  of  tbe  contract,  stop  work  oo  the 
enertne,  and  bring  an  immediate  action  for  damafires 
caused  to  him  by  defendant's  breach.  Hosmer  v. 
Wilson,  7  Mich.  804, 74  Am.  Dec.  716. 

Under  a  contract  to  furnish  oats  to  the  govern- 
ment, tbe  court  says:  *'Thi8  testimony  clearly  shows 
that  the  Rovemment  rejected  oats  for  its  own 
convenience,  and  that  the  claimant  was  not  in 
fault  for  nondelivery.  The  refusal  of  the  govern- 
ment to  receive  merchantable  oats  within  the  life 
of  tbe  contract  when  offered  ...  at  different 
times  and  in  such  quantities  that  they  might  have 
been  disposed*  of  conveniently  if  there  had  been 
any  disposition  to  do  so,  will  excuse  the  claimant 
from  any  obligation  under  the  contract  on  his 
part.  .  .  The  claimant  was  ready  but  could  not 
perform  because  the  government  would  not  permit 
bim;  be  was  not  bound  under  continuing  obliga- 
tion to,  and  any  reasonable  offer  and  improper  re- 
fusal put  an  end  to  tbe  contract."  Gibbon  v.  CTnited 
States,  2  Ct.  CI.  421. 

A  case  which  has  some  bearing  on  this  question, 
although  the  discussion  did  not  turn  directly  on 
the  right  to  rescind  or  abandon,  is  Cortv.  Amber- 
gate,  N.  a  &  E.  J.  B.  Go.  17  Q.  B.  127,  20  L.  J.  Q. 
B.  N.  S.  400.  6  Eng.  L.  &  Eq.  230, 16  Jur.  877.  In  that 
case  plaintiif  had  contracted  to  manufacture  some 
chairs  for  defendant.  Before  they  were  all  com- 
pleted defendant  notified  plaintiif  not  to  make  any 
more  as  defendant  would  not  accept  them  if  they 
were  tendered.  Plaintiff  then  brought  suit  for 
breach  of  the  contract  without  completing  the 
cbairfi,  hut  alleging  its  readiness  and  willingness  to 
complete  them.  Tbe  contention  was  that  there 
could  be  no  readiness  or  willingness  unless  they 
were  actually  completed  and  tendered.    The  court 
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held  that  where  there  Is  an  executory  contract  for 
tbe  manufacture  and  supply  of  goods  from  time  to 
time  to  be  paid  for  after  delivery.  If  tbe  purcbaser 
having  accepted  and  paid  for  a  portion  of  tbe 
goods  contracted  for  gives  notice  to  the  vendor 
not  to  manufacture  any  more  as  be  has  no  occasion 
for  them  and  will  not  accept  or  pay  for  tbenu  the 
vendor  having  been  desirous  and  able  to  complete 
the  contract  may,  without  manufacturinir  or  ten- 
dering tbe  rest  of  tbe  goods,  maintain  an  action 
against  the  purchaser  for  breach  of  tbe  contract. 

Under  an  agreement  to  give  certain  property  in 
consideration  of  tbe  cultivation  of  certain  other 
property  for  a  certain  time,  if  the  one  making  the 
agreement  gives  written  notice  that  he  will  not  be 
bound  by  tbe  agreement  while  the  other  party  is  not 
in  default,  and  thereupon  the  other  surrenders  pos- 
session of  tbe  property,  a  suit  may  be  Immediately 
brought  for  the  breach  without  waiting  for  the 
time  to  arrive  when  tbe  performance  was  to  be 
consummated.    Remy  v.  Olds,  88  Cal.  537. 

A  distinction  must  here  be  made  between  a  re- 
scission and  an  abandonment  of  the  contract.  It  is 
held  that  in  case  the  contract  is  rescinded  no  action 
can  be  maintained  on  it.  But  the  injured  party 
may  abandon  performance  on  his  part  and  re- 
cover bis  damages  so  that  the  contract  la  the  same 
as  rescinded  so  far  as  bis  obligation  is  concerned* 
and  at  the  same  time  bis  remedy  is  preserved. 

A  party  cannot  rescind  a  contract  and  then  in- 
sist on  damages  for  failure  by  the  other  party  to 
perform.  Hubbardston  Lumber  Co.  v.  Bates,  81 
Mich.  158. 

In  United  States  v.  Beban,  110  U.  8. 83S,  28  L.  ed. 
168,  the  court,  in  discusslna  the  question  of  measure 
of  damages  in  case  of  a  breach  of  contract  by  tbe 
other  party,  assumes  that  there  is  a  right  to  re- 
scind on  the  part  of  the  injured  party,  saying: 
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fendants  that  they  were  prepared  to  furnish 
tbe  malt  acoordlne  to  the  terms  of  the  con- 
tract, and  requested  them  to  receive  the  same 
at  the  rate  ot  1,000  buftnels  per  month,  which 
the  defendants  refused  to  do.  The  undeliv- 
ered malt  not  utilized  by  plaintiffs  them- 
selves was  sold  on  the  market,  and  plaintiffs 
brou>cht  assumpsit  against  the  defendants  to 
recover  damages  for  a  breach  of  the  contract. 
And  it  was  there  held,  following  Cart  v. 
Amb&rffots,  If.  B,  dt  B.  Junction  R.  Oo. ,  tufira^ 
and  other  cases,  that  the  conduct  of  the  de- 
fendants amounted  to  an  unqualified  renun- 
ciation of  the  contract,  and  that  after  such 
renunciation  it  was  no  longer  necessary  that 
the  plaintiffs  should  hold  themselves  in  readi- 
ness to  perform,  or  to  go  to  the  trouble  and 
expense  of  offering  what  had  already  been 
refused.  In  Smith  v.  Lewu,  24  Conn.  624, 
68  Am.  Dec.  180,  tbe  doctrine  as  announced 
in  CoTi  V.  AmbergeUe  iV.  B.  d  B.  Junetion  R. 
Co.,  was  approved  and  followed,  and  again 
reaffirmed  in  the  same  case.  26  Conn.  110. 
In  these  cases  the  holding  was  that,  under  a 
contract  containing  mutual  and  dependent 
covenants,  a  refusal  on  the  part  of  the  de- 
fentlant  to  perform  obviated  the  necessity  of 
performance,  or  tender  of  performance,  on 
the  part  of  the  plaintiff,  after  such  refusal. 
See  also,  United  States  v.  Behan,  supra;  Ordb- 
tree  v.  MeMtenmith^  19  Iowa,  179;  ffolloway 
V.  OHffitK  82  Iowa,  409,  7  Am.  Rep.  208 ; 
Dugan  v.  Ander$on,  86  Md.  567,  11  Am.  Rep. 
609 :  BurtiM  v.  Tkompaon,  42  N.  Y.  246,  1 
Am.  Rep.  516 ;  Howard  v.  Daly,  61  N.  Y. 
862,  19  Am.  Rep.  285;  8mooV9  Caw,  82  U. 
B.    15  Wall.   86,  21  L.  ed.  107;  Dingley  v. 


Oler,  117  U.  8.  508,  29  L.  ed.  988 ;  Mouniioy 
V.  MeUqer  (Pa. )  12  Am.  L.  Reg.  N.  8.  442« 
It  follows  that,  upon  principle  and  author- 
ity, we  are  of  opinion  that  instructions  2  and 
8,  when  considered  together,  as  they  must 
be,  announced  the  law  to  the  )ury  correctly. 
The  objection  that  the  Jury  were  therebv  left 
to  determine  what  were  the  **  substantial  pro- 
visions of  the  contract"  is,  in  view  of  the 
course  of  the  trial  and  facts  proved,  obviated 
by  the  instructions  7,  12,  18,  16,  and  17,  given 
for  appellant.  By  the  7th,  as  will  be  ob- 
served, the  jury  were  told  that,  if  the  defend- 
ant committed  breaches  still,  if  they  did  not 
defeat  the  substantial  objects  of  the  contract, 
or  render  it  unattainable  by  proper  perform- 
ance on  the  part  of  Richards,  Maynafd  & 
Co. ,  then  the  plaintiff  could  not  recover.  By 
the  12th  thev  were  told  that  the  mere  failure 
or  refusal  of  the  defendant  to  pay  the  plain- 
tiff or  his  firm  any  sum  of  money  demanded 
and  claimed  to  be  due  on  account  of  services 
rendered  under  the  contract  could  not  be  con- 
strued as  an  al)andonment  of  the  contract  by 
the  defendant,  such  as  would  entitle  the 
plaintiff  or  his  firm  to  maintain  the  present 
action.  £v  the  16th  the  jury  were  told,  as 
a  matter  of  law,  that,  to  entitle  the  plaintiff 
to  recover  in  this  case,  it  was  necessary  for 
him  to  establish,  by  a  prepondersnce  of  the 
evidence,  that  he  and  Richards,  Maynard  & 
Co.  were,  by  the  acts  of  the  defendant,  pre- 
vented from  performance  of  said  contract  on 
their  part,  etc.  By  the  17th  they  are  again 
told  that  a  failure  to  pay  money  due  and 
owing  to  the  plaintiff  under  the  contract  was 
not  such  an  act  or  omission,  in  itself,  on  the 


**wiien  a  party  Jojnred  by  ibe  stoppage  of  a  con- 
tract elects  to  ruwlDd  It,  then.  It  is  true,  he  cannot 
recover  any  damages  for  a  breach  of  it,  either  for 
outlay  or  for  loee  of  profits;  be  recovers  tbe  value 
of  his  Ecrvicca  actually  performed  ae  upon  a  guaTi- 
tum  fiKTUic**  Further  it  is  said:  "It  is  to  be  ob- 
served that  when  ft  is  said  in  aome  of  the  booka, 
that  where  one  party  puts  an  end  to  the  onn tract 
tbe  other  caooot  aue  on  the  contract,  but  must  sue 
for  tbe  work  actually  done  under  it,  as  upon  a 
qwmivim  tnerutt,  this  only  means  that  be  cannot 
sue  the  party  in  fault  upon  tbe  stipulations  con- 
tained in  tbe  contract,  for  be  himself  has  been 
prevented  from  performing  bis  own  part  of  tbe 
contract  upon  which  the  stipulations  depend. 
But  siireJy,  the  wilful  and  wrongful  putting  an  end 
to  a  contract,  and  preventing  the  other  party  from 
carrying  it  out,  is  itself  a  breach  of  tbe  contract 
for  which  an  action  will  lie  for  tbe  recovery  of  all 
damage  which  the  injured  party  baa  sustained. 
Tbe  distinction  between  those  claims  under  a  con- 
tract which  result  from  a  performance  of  it  on 
tbe  part  of  the  claimant,  and  those  claims  under  it 
which  result  from  being  prevented  by  the  other 
party  from  performing  it,  has  not  always  been  at- 
tended to.  The  party  who  voluntarily  and  wrong* 
f  uUy  puts  an  end  to  a  contract  and  prevents  the 
other  party  from  performing  it,  is  estopped  from 
denying  that  the  injured  party  has  not  been  dam- 
aged.'* 

c.  Loat  proMs  a»  damageB. 

There  may  be  cases  where  tbe  action  of  one 
party  to  a  contract  will  be  such  as  to  constitute  a 
defense  to  the  other  party,  when  sued,  for  a  failure 
to  perform,  and  yet  not  sufficient  to  authoriae  tbe 
latter  to  abandon  tbe  contract  himself,  and  as 
plaiotffT  to  entitle  him  to  receive  profits  which  be 
woald  have  made  If  it  had  been  fully  performed. 

80  L.a  A. 


Armstrong  ▼.  St.  Paul  ft  P.  Goal  ft  L  Go.  48  Minn* 
lia  118. 

If  com  is  to  be  delivered  in  quantities  from  time 
to  time  within  forty-five  days,  and  a  quantity  to 
be  delivered  Is  not  taken,  tbe  seller  need  not  briof 
all  the  corn  to  tbe  point  of  delivery,  but  may  aban- 
don tbe  contract  and  sue  for  the  loss  of  profits. 
Hughes  V.  United  Statea.  4  Ct.  01.64. 

Where  plalntilf  contracted  to  paint  ten  bouses 
and  defendant  only  furnished  four,  and  tben  plain- 
tiff sued  for  the  value  of  the  work  put  upon  tbe 
four,  the  court  said:  If  tbe  contract  was  ter- 
minated asralnst  tbe  will  of  tbe  plaintiff  he  could 
have  sued  for  a  breach  thereof,  and  recovered  as 
damages  tbe  profits  he  would  have  made  if  allowed 
to  complete  the  work;  or  he  could  at  hia  election 
have  waived  tbe  contract,  treated  it  as  rescinded, 
and  brought  an  action  on  tbe  common  count  for 
work  and  labor  generally,  and  recovered  whatever 
tbe  work  done  was  actually  worth.  As  be  has 
treated  tbe  contract  as  rescinded,  and  brought  this 
action  for  work  and  labor  generally,  he  could  re- 
cover what  such  work  was  actually  worth,  pro- 
vided tbe  contract  was  entire.  If,  on  tbe  other 
band,  it  waa  separable,  or  divisible,  for  tbe  bouses 
finished,  be  would  be  entitled  to  tbe  contract  price, 
and  for  those  not  finished  damages  to  tbe  amount 
of  tbe  profits  he  would  have  made  If  allowed  to 
complete  them.    Dibol  v.  MInott,  9  Iowa.  408. 

If  one  wbo  hta  contracted  to  get  out  loas  is  pre- 
vented by  tbe  fault  of  tbe  other  party  from  com- 
pleting his  contract,  he  is  entitled  to  recover  tbe 
contract  price  for  tbe  lo«s  actually  delivered  and 
profits  on  what  be  was  prevented  from  delivering, 
as  well  as  tbe  extra  expense  to  which  be  was  put 
by  defendant's  default  Salvo  v.  Duncan,  48  Wis. 
151;  Wood  V.  Sctaettler.  28  Wis.  60L 

One  wbo  has  contracted  to  haul  logs  out  of  the 
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part  of  the  defendant,  as  would  prevent  the 
plaintiff  from  completin^^  the  contract.  And 
by- the  18th  instruction  given  on  behalf  of  the 
defendant  the  Jury  were  told  that  if  they  be- 
lieve from  the  evidence  that  the  plaintiffs' 
firm  closed  their  transfer  house  for  the  reasons 
stated  in  their  letter  of  June  11,  1886,  to  Mr. 
Amsden,  namely,  for  refusal  to  pay  their 
claim  of  |3«592.95,  and  their  account  for  the 
month  of  May,  1886,  "and  for  no  other  rea- 
son," then  the  plaintiff  could  not  recover, 
and  the  verdict  must  be  for  defendant.  So, 
by  the  11th  instruction  iriven  on  behalf  of  de- 
fendant, the  Jury  were  told  that,  in  determin- 
ing whether  the  damages  arising  from  any 
breach  of  the  contract  by  the  defendant  can 
be  ascercained  and  compensated  for,  they 
were  not  to  take  into  consideration  any  re- 
fusal of  the  defendant  to  submit  any  differ- 
ences between  it  and  Richards,  Maynard  <& 
Co.  to  arbitration  ;  that  the  refusal  to  submit 
matters  in  dispute  to  arbitration  was  not  such 
a  breach  of  the  terms  of  the  contract  as  to  war- 
rant a  recovery  for  such  breadb.  It  seems 
clear,  therefore,  under  the  facts  proved,  that 
the  question  submitted  to  the  Jury  was 
whether  the  acts  and  conduct  of  the  defend- 
ant showed  a  fixed  determination  to  be  no 
lon/2:er  bound  by  the  substantial  provisions 
of  the  contract  upon  its  part.  Aa  already 
seen,  the  consideration  moving  to  Richards, 
Maynard  &  Co.  for  entering  into  the  contract 
was  the  stipulation,  on  defendant's  behalf, 
to  deliver,  to  be  weighed  and  transferred 
through  their  house,  all  grain  received  by  it 
from  Western  roads,  to  be  transported  east 
over  its  lines,  that  it  could  control ;  and  that 


practically  the  onlv  benefit  to  be  derived  by 
Richards,  Maynard  &  Co.  from  the  oontract 
was  by  the  sale  of  weights  of  grain  thus  trans- 
ferred. The  evidence  tended  to  show  that  the 
railroad  companv  had  repudiated  its  liabil- 
ity to  perform  this  part  of  its  contract,  and 
its  duty,  under  the  contract,  to  use  the 
weights  derived  from  the  plaintiffs'  firm 
only  ih  billing  the  grain  to  destination,  but 
gave  the  same  away,  so  as  to  deprive  plain- 
tiffs' firm  of  the  profits  it  would  derive  by 
the  sale  of  such  weights. 

From  what  has  preceded,  no  extended  dis- 
cussion will  be  necessary  of  the  point  made, 
that  there  was  a  variance  between  the  spe- 
cial count  of  the  declaration  and  proof.  It 
was  alleged  "  that  on  the  16th  day  of  June, 
1886,  the  defendant  abandoned  the  contract 
on  its  part,  neglected  and  refused  to  perform 
the  same,  and  refused,  without  any  reason- 
able or  just  cause,  to  be  bound  by  the  same,* 
etc.  Ab  already  shown,  the  effect  of  the 
position  taken  by,  and  the  conduct  of,  ap- 
pellant, was  a  denial  of  its  obligation  lo 
perform  the  substantial  parts  of  the  contraci 
on  its  part. 

In  connection  with  this  point.  It  will  be 
proper  to  notice  the  contention  that  in  the  suit 
brought  June  6,  1886,  before  referred  to, 
the  plaintiff  recovered  damages  for  all  the 
breaches  of  the  contract  up  to  the  bringing  of 
that  suit,  and  that  therefore  such  breaches, 
being  merged  in  the  judgment  in  that  cause, 
could  not  subseauently  be  made  the  occasion, 
by  Richards,  Maynard  &  Co.,  for  treating 
the  contract  as  abandoned  by  appellant.  In 
bringing  that  suit  the  plaintiff  undoubtedly 


timber  te  Justified  in  abandoning  the  oontmot  and  I 
euing  for  ioss  of  profits  ft  tbe  owner  does  not  com- 
ply with  his  oon tract  to  furnish  a  road  until  the 
season  has  so  far  advanced  that  tbe  contract  can- 
not be  completed  during  it.  Corbett  v.  Anderson, 
85  Wis.  218. 

If  a  boarder  leaves  his  boarding  house  in  viola- 
tion of  the  terms  of  bis  contract,  the  landlord 
need  not  make  a  subsequent  tender  of  perform- 
ance, but  may  treat  tbe  contract  as  Rbandooed, 
and  sue  for  loss  of  profits  occasioned  by  tbe 
breach.    Crane  v.  Powell,  46  N.  Y.  8.  R.  668. 

If  one  wbo  has  undertaken  to  manufacture  ma- 
cbines  absolutely  refuses  to  continue  with  bis  con- 
tract the  other  party  is  absolved  from  tbe  duty  of 
^vlng  further  notice  of  readiness  to  deliver,  but 
may  recover  pay  for  tbe  machines  not  taken. 
Robinson  v.  Frank,  107  N.  Y.  656. 

A  party  who  has  contracted  to  furnish  marble 
for  a  buildiofr.  but  wbo  Is  prevented  from  furnish- 
ing it  by  the  refusal  of  the  other  party  to  complete 
his  contract,  may  recover  the  profits  which  be  lost 
by  the  latter*8  refusal.  Masterton  v.  Brooklyn,  7 
Hill,  61,  42  Am.  Dec.  88. 

In  Wolcott  V.  Mount,  86  N.  J.  L.  283, 13  Am.  Rep. 
488,  the  court  says  in  argument  that  if  an  executory 
contract  is  put  an  end  toby  the  refusal  of  the  one 
party  to  complete  it,  for  such  breach  the  other 
party  may  recover  such  profits  as  would  have  ac- 
crued to  him  as  the  direct  and  immediate  result  of 
the  performance  of  the  contract. 

Repeated  defaults  on  the  part  of  the  owner  of 
property  to  make  payments  to  one  wbo  has  con- 
tracted to  do  work  on  it  will  authorise  the  latter 
to  abandon  tbe  work  and  recover  tbe  profits  he 
would  have  made  bad  be  been  permitted  to  finish 
it  Grand  Rapids  ft  B.  a  R.  Co.  v.  Van  Dusen,  29 
Mloh.43L 
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Upon  tbe  absolute  refusal  of  the  purchaser  to 
take  any  more  of  tbe  iroods  to  be  furnished,  the 
seller  may  treat  the  contract  as  broken  and  sue  for 
the  damages  he  bas  then  sustained,  but  be  cannot 
bold  the  purchaser  for  the  price  of  the  goods  un- 
less he  keeps  himself  ready  to  deliver  them  accord- 
ing to  the  terms  of  the  contract.  Collins  v.  Dela* 
porte,  116  Mass.  162. 

One  wbo  bas  contracted  to  take  down  the  trusses 
and  spare  of  a  building  nuty  abandon  the  work 
and  sue  for  lost  profits  if  the  owner  by  reason  of 
changes  in  the  building  makes  it  unsafe  to  work 
there,  so  that  the  contract  cannot  be  fulfilled. 
Lynch  v.  Sellers,  41  La.  A.nn.  875, 6  L.  E.  A.  683. 

The  distinction  appean  to  be  this,  that  in  order 
to  Justify  a  recovery  of  lost  profits  the  conduct  of 
the  defaulting  party  must  have  been  such  as  to 
amount  to  a  prevention  of  further  performance. 

Failure  to  pay  an  instalment  of  the  contract 
price  when  it  is  due  will  give  a  right  to  sue  for 
what  has  been  done,  but  will  not  give  a  rljrht  to 
abandon  tbe  contract  and  sue  for  a  loss  of  profits. 
Loss  of  profits  can  only  be  sued  for  m  case  tbe  de- 
fault of  the  other  party  operates  as  a  denial  of  tbe 
right  to  proceed  and  complete  the  work  contracted 
for.    Moore  v.  Taylor,  42  Hun,  45. 

If  payments  by  a  city  to  its  contractor  are 
stopped  because  tbe  funds  applicable  to  work  are 
exhausted,  the  contractor  cannot  suspend  work 
and  recover  lost  profits,  although  he  might  sue  for 
what  was  then  due.    Drhew  v.  Altoona,  121  Fa.  401. 

In  Lake  Shore  &  M.  8.  R.  Co.  v.  Richards,  40  Til. 
App.  660,  the  appellate  court  said:  **We  have  no 
doubt  that  the  conduct  which  will  justify  a  party 
in  abandoning  a  contract  and  entitle  him  to  recov- 
er, not  only  for  the  work  be  has  done,  but  for  tbe 
profits  he  can  prove  he  would  have  made  had  the 
contract  gone  on,  must  be  suoh  aa  in  effect  prevents 


18M. 


Ljlkb  Shorb  &  M.  S.  R.  Co.  ▼.  Richabds. 


treated  the  oontract  as  subsisting,  and  had 
not  'then  elected  i»  treat  it  as  abandoned  by 
the  defendant,  and  to  sue  for  prospect!  ye 
damages.  The  suit  was  brought,  and  recov- 
er j  had  for  actual  breaches  to  the  time  of 
bringinir  it.  We  are  not  required  to  deter- 
mine ifie  question  thus  presented.  If  it 
should  be  conceded  that  the  plaintiff's  claim 
in  bringing  that  action  is  inconsistent  with 
bis  right  to  show  such  breaches  in  this  pro- 
ceeding, it  could  not  affect  the  result.  Sub- 
sequently to  the  bringing  of  that  action,  as 
already  shown,  the  ndlroad  company  refused 
to  recede  from  its  previous  position,  both  in 
respect  of  its  obligation  under  the  contract 
to  deliTer  cars  to  Richards,  Maynard  &  Co., 
and  to  obeerre  its  contract  in  respect  of  the 
use  to  be  made  of  the  weights.  And  the  evi- 
dence tends  to  show  that  at  the  time  Rich- 
ards, Maynard  &  Co.  closed  their  transfer 
bouse,  appellant  was  denying  its  liability 
under  the  contract,  and  evinced  a  clear  in- 
tention not  to  be  bound  by  its  provisions. 

It  is  urged,  however,  that  there  was  here 
only  a  partial  breach,  arising  from  a  differ- 
ence in  tbe  construction  of  the  contract,  and 
that  there  was  at  no  time  a  repudiation  or 
renunciation  of  the  contract  by  appellant, 
— that  it  was  at  all  times  desirous  of  keep- 
ing it  in  force,  and  performing  it.  These 
are,  aa  a  matter  of  course,  questions  of  fact, 
which  are  conclusively  settled  by  the  Judg- 
ment of  the  appellate  court.  But  in  view 
of  the.  instructions  asked  and  refused,  which 
sought  to  take  the  case  from  the  Jurv,  it  may 
be  remarked  that  the  evidence  tended  to  show 
a  repudiation  by  the  railway  company  of  the 


substantial  provisions  of  the  contract,  which 
formed 'the  consideration  for  the  execution 
of  it' by  plaintiffs'  "firm.  It  was  not  enough, 
to  show  that  there  was  no  repudiation  of  the 
contract  obligation  bv  the  appellant,  to  prove 
that  appellant  was  furnishing  some  cars  to 
1^  transferred  through  plaintiffs'  transfer 
house,  whereby  plaintiff  was  partially  re- 
ceiving the  benefits  he  claimed  under  the  con- 
tract. The  correspondence  between  the  par- 
ties before  and  after  the  6th  of  June,  I086, 
shows  that  appellant  was  not  delivering  cars 
of  grain  to  he  transferred  through  the  trans- 
fer house  bec»use  it  recognized  any  obliga- 
tion on  its  part  to  do  so,  but  claimed,  and 
acted  on  such  claim,  that  it  was  only  bound 
to  deliver  such  cars  as  it  saw  proper.  In 
other  words,  it  refused  to  be  bound  by  the 

Firovision  of  the  contract  requiring  it  to  de- 
iver  cars  to  plaintiffs'  firm.  Under  the  con- 
struction of  the  contract  upon  which  it  had 
acted,  and  was  proposing  to  continue  to  act,  it 
was  under  no  obligation  to  deliver  any  cars  to 
be  transferred  bj  plaintiffs'  firm,  thus  abso- 
lutely repudiating  its  contract  liability  to 
do  so.  True,  it  had  not  altogether  ceased  to 
deliver  some  cars  to  be  thus  transferred,  but 
they  were  not  delivered  because  of  any  con- 
tract liability  to  do  it,  but  at  theif  conven- 
ience and  option.  Its  persistence  in  this 
course  of  conduct  had  been  shown  by  its  re- 
peated refusal  to  submit  the  matters  in  dis- 
pute to  arbitration  under  the  contract.  The 
president  of  the  company  wrote,  in  reply  to 
the  demand  of  plaintf  ffs'  firm  for  arbitration, 
**  I  have  to  say  that  this  company  having  at 
all  times  faithfully  performed  its  obligations 


the  performanoe  of  the  oontract;  the  acta  for 
which  the  abandonment  Is  made  must  be  such  as 
indicate  an  Intention  not  to  fulfll.  and  such  as 
affect  the  very  substance  of  the  contract;  more- 
ovfr  we  think  it  should  appear  that  such  acts  aro 
deliberately  done,  and  are  not  the  result  of  some- 
ihinfT  inadvertently  overlooked." 

Under,  a  contract  to  oonsfruot  sixteen  looomo- 
elves  to  be  paid  for  as  delivered,  the  court  held 
chat  the  failure  to  pay  for  one  when  it  was  deliv- 
ered did  not  authorize  the  abandonment  of  the  con- 
tract and  a  suit  for  the  loss  of  profits  on  the  entire 
contract.  The  judge  delivering  the  opinion  says: 
**I  have  found  no  case  where  the  plaintiff  has  been 
allowed  to  recover  for  the  losses  sustained  by  not 
beinjT  permitted  to  complete  the  contract,  unless 
he  has  been  prevented  from  going  on  with  his 
work  by  the  positive  aflirmatlve  act  of  the  other 
party,  but  where  the  other  party  has  neglected  to 
do  some  act  without  which  the  plaintiff  could  not 
In  the  nature  of  things  go  on  with  his  contract,  as 
where  be  refused  to  furnish  a  place  whereon  to 
erect  a  building  or  to  furnish  material  which  by 
the  contract  was  to  be  put  in  the  work  and  which 
was  to  be  provided  by  him,— tn  such  case  the  act 
Co  be  done  is  dearly  a  condition  precedent  and  in- 
dispensable to  enable  the  other  party  to  go  on. 
Where  the  act  which  defendant  was  bound  to  do  is 
by  the  terms  of  the  contract  made  a  condition 
precedent  to  the  performance,  either  in  the  nature 
of  things  or  evidently  in  the  contemplation  of  the 
parties  at  the  time  the  contract  was  entered  into, 
Chen  the  fail  ure  to  do  the  act  has  of  itself  proven  ted 
the  other  party  from  performing  as  much  as  if  he 
had  been  forbidden  to  perform.^*  Palm  v.  Ohio  ft 
U.  B,  Co.  IB  111.  217.  And  the  reasoning  of  that 
case  was  followed  In  Christian  County  v.  Overholt, 
Id.2SBL 


YIL  What  wUl  warrant  reddsstoUk 

Ctenerai  rules. 

Not  every  breach  of  a  special  contract  authorises 
the  other  party  to  treat  it  as  rescinded.  Dubois  v. 
Delaware  ft  H.  Canal  Go.  i  Wend.  285. 

If  a  person  who  has  undertaken  to  perform  a 
piece  of  work  does  an  act  which  shows  conclu« 
sively  that  he  does  not  Intend  to  perform  his  un- 
dertaking, the  law  will  authorize  the  other  party 
to  put  an  end  to  the  contract,  and  in  case  he  exer- 
cises his  option  the  defense  to  any  action  brought 
upon  the  contract  will  be  full.  Drake  v.  Goree,  23 
Ala.  409. 

The  right  of  rescission  depends,  not  on  whether 
the  conduct  of  one  party  was  inconsistent  with  tha 
contract,  but  whether  the  conduct  of  one  party  to 
the  contract  was  really  Inconsistent  with  an  inten- 
tion to  be  bound  any  longer  by  the  contract.  Mid- 
land R.  Co.  V.  Ontario  Boiling  Mills,  10  Out.  App. 
677. 

A  positive  and  absolute  refusal— a  deliberate  re- 
pudiation of  the  stipulations  of  the  oontract— gives 
to  the  other  party  as  an  alternative  remedy  the 
right  to  assent  to  such  an  abandonment  and  treat 
the  contract  as  dissolved.  Graves  v.  White,  87  N. 
Y.4IB. 

A  party  may  have  a  right  to  rescind,  although 
he  could  not  enforce  the  contract.  Thus,  If  at  the 
time  for  peif onnance  he  goes  to  the  place  and 
makes  a  tender  for  the  express  purpose  of  putting 
the  other  party  in  default  and  not  in  good  faith, 
although  this  will  not  give  him  a  right  to  enforce 
the  oontract  yet  It  will  permit  him  to  treat  it  as 
rescinded.    Lewis  v.  White,  16  Ohio  St.  444. 

A  party  may  rescind  a  contract  for  the  r^'fussil 
to  execute  a  substantial  part  of  lu  Sumner  v* 
Parker,  36  N.  H.  4481 
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under  said  contract,  I  do  not  consider  there 
are  any  matters  calling  for  arbitration, "  and 
decl  ini ng  the  request  for  arbi  tration.  While 
it  is  undoubtedly  true  that  refusal  to  arbi- 
trate would  not,  under  the  provisions  of  this 
contract.  Justify  the  plaintifi  in  treating  the 
contract  as  renounced  by  appellant  company, 
yet  such  refusal,  and  the  correspondence  in 
respect  of  the  matter,  tend  to  show  the  per- 
sistency with  which  appellant  refused  to  be 
bound  by  the  contract. 

It  is  also  objected  that  the  court  erred  in 
the  admission  of  testimony :  First,  that  ap- 
pellee was  permitted  to  prove  the  cost  of  the 
transfer  house,  etc.  It  is  a  sufficient  answer 
to  say  that  it  does  not  appear  the  evidence 
was  objected  to.  It  is,  however,  said  that 
the  court  erred  in  refusing  to  give  the  5th 
instruction  for  appellant,  which  was,  in  ef- 
fect, that  no  recovery  could  be  had  for  the 
cost  or  value  of  the  transfer  house  and  its 
equipments  in  this  action.  This  instruction 
might  with  propriety  have  been  given,  but 
its  refusal  was  not  error.  At  the  beginning 
of  the  hearing  before  the  jury,  counsel  for 
the  plaintiff  stated  that  he  did  not  attempt 
to  show  the  breaches  for  the  purpose  of  recov- 
erinjc  for  them,  but  proved  them  for  the  pur- 
pose of  Bhowing  simply  a  breach  of  the  con- 
tract, which  entitled  the  plaintiff  to  abandon 
the  further  performance  of  it,  and  sue  for 
damages  for  loss  of  future  profits,  when  the 
following  colloquy  occurred :  Mr.  Jewett 
(for  defendant)  :  ''In  other  words,  there  is 
nothing  but  the  claim  for  future  profits  in  this 
case."  Mr.  Pence  (for  plaintiff)  :  **That 
is  all  there  is  in  this  case."  Later,  and  at 
the  close  of  plaintiff's  testimony,  the  plain- 
tiff sought  to  show  what  the  transfer  house 
was  worth,  ^standing  there  useless  for  the 


purpose  for  which  it  had  been  erected,"  to 
which  an  objection  by  the  defendant  waa 
sustained.  This  all  took  place  in  the  pres- 
ence of  the  jury,  and  would  leave  do  ques- 
tion in  the  mind  of  any  intelligent  person 
as  to  the  damages  sought  and  allowed  to  be 
recovered.  It  seems  clear  that  the  jury  could 
not  have  understood  that  they  were  to  take 
anything  into  consideration  other  than  the 
profits  to  be  derived  from  the  transfer  of  grain 
under  the  contract,  and  they  were  in  effect 
so  told  by  the  4th  instruction  given  at  the 
instance  of  plaintiff. 

On  the  trial  of  the  cause,  certain  letters 
written,  one  by  Mr.  Blodgett  and  one  by  Mr. 
Clark,  commendatory  of  plaintiffs'  noiethod 
of  transferring  grain,  etc. ,  were  offered  and 
read  in  evidence  over  the  objection  of  defend- 
ant. That  these  letters  were  incompetent 
scarcely  admits  of  question,  and  it  Is  difil- 
cult  to  perceive  upon  what  principle  they 
were  admitted.  That  the  error  was  a  harm- 
less one  is  equally  apparent.  It  was  not  con- 
troverted that  the  "Richards  method,"  so 
called,  accomplished  the  purpose,  nor  was 
there  any  pretense  that  it  was  a  failure,  so 
that  the  plaintiffs  did  not  perform  their  con- 
tract. 

Other  points  are  made  in  argument,  which, 
in  view  of  the  length  of  this  opinion,  seem- 
inffly  made  necessary  by  the  very  ingenious 
and  able  argument  of  the  learned  counsel,  it 
must  suffice  to  say,  have  been  carefully  con- 
sidered, and  are  not  deemed  of  such  gravity 
as  to  warrant  further  discussion.  Finding  no 
prejudicial  error  in  this  record,  the  judgment 
of  the  appellate  court  will  be.  affirmed. 

Affirmed, 

Second  rehearing  denied  October  26,  1894. 
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It  is  DOt  only  an  absolute  refusal  in  words  to  per- 
form the  contract,  but  also  any  claim  manifested 
by  words  or  acts  of  an  intention  not  to  perform  it 
•ccordlngr  to  its  terms  that  will  authorize  the  other 
party  to  treat  it  as  a  repudiation  and  brinfr  his  ac- 
tion. Armstronir  v.  St.  Paul  &  P.  Coal  &  I.  Ck).  48 
Minn.  118. 118. 

In  Lines  v.  Rees  (1837),in  the  note  to  Cutter  v.  Pow- 
ell, 2  Smith,  liCad.  Cae.  86,  where  one  wbo  had  con- 
tracted to  build  a  bouse  called  on  the  other  to  pay 
for  what  had  been  done  and  the  other  said  that  "he 
would  not— perbaps  never,**  it  was  contended  that 
the  buyer  was  entitled  to  treat  this  as  a  rescission 
of  the  special  contract  and  recover  on  the  quantum 
meruit;  and  the  court  admitted  that  this  would  be 
■o  had  the  refusal  been  absolute  and  unqualified, 
but  that  the  refusal  to  pay  must  be  considered  with 
reference  to  the  demand,  which  was  made  too  soon. 

Under  a  contract  to  execute  a  bond  and  mort- 
fraire  on  property  to  a  certain  amount  in  consid- 
eration of  a  conveyance  of  It,  the  refusal  to  accept 
a  deed  and  ffive  the  mortgage  on  the  ground  of  a 
modification  of  the  contract  the  terms  of  which 
had  not  been  oomplicd  with  does  not  of  Itself  give 
a  right  to  rescind  the  contract,  but  before  it  can 
be  done  an  absolute  demand  must  be  made  on  the 
obligor  and  opportunity  given  bim  to  comply  with 
the  demand  after  notice,— that  a  failure  to  do  so 
will  be  treated  as  a  rescission.  Davison  v.  Asso- 
ciates of  Jersey  Co.  71  N.  Y.  833. 

A  refusal  to  make  a  certain  payment  under  the 
contract  because  of  a  dispute  as  to  whether  or  not 
ft  was  due  will  not  authorize  the  other  party  to  re- 
scind.   Winchester  v.  Newton,  2  Allen,  40S. 

There  is  a  class  of  cases  which  hold  that  when 
SOL.  H.A. 


the  breach  by  a  party  to  the  contract  Is  attended 
merely  with  loss  that  can  t)e  compensated  In  dam- 
ages, it  will  not  authorize  an  abandonment  by  the 
other  party,  but  that  he  may  bring  his  aotlon  for 
the  particular  breach.  Geary  v.  fianm,  87  III. 
App.  801. 

Where  contract  is  not  brokeu. 

In  Smooths  Case,  8S  U.  S.  15  Wall.  86.  21  K  ed.  107, 
the  court  held  that  the  mere  adoption  of  new  rules 
for  the  inspection  of  horses  to  be  furnished  was 
not  sufficient  to  warrant  a  refusal  to  comply  with 
the  contract  to  furnish  them,  and  the  court  cites 
with  approval  the  rule  that  to  put  an  end  to  the 
contract  there  must  be  an  absolute  refusal  by  one 
party,  which  must  be  treated  as  such  by  the  party 
to  whom  the  promise  was  made. 

Where,  after  an  agreement  was  entered  into 
with  the  government  to  furnish  horses  to  it,  it 
promulgated  rules  for  their  inspection  which  the 
court  held  to  be  no  breach  of  the  contract,  there 
was  no  right  to  rescind.  United  States  v.  Wonner. 
60  U.  8. 18  Wall.  26, 20  L.  ed.  530. 

In  case  of  contract  for  personal  services. 

IllneaB  of  a  person  engaged  to  take  the  leading 
part  in  a  new  opera  to  be  brought  out  during  the 
opera  season,  upon  the  opening  and  several  suc- 
ceeding nights,  so  that  another  person  has  to  be 
engaged  to  take  the  part,  goes  to  the  root  of  the 
consideration  so  as  to  Justify  the  manager  in  con- 
sidering the  contract  as  at  an  end.  Poussard  v. 
Spiers,  L.  R.  1 Q. B.  Div.  410,  45 L.  J.  Q.  a«21,84L. 
T.  N.  S.  572. 24  Week.  Rep.  819. 

If  a  person  employed  to  superintend  a  hotel  be- 
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1. 


A  chose  in  actioB  aeeminif  to  m 

pajrtnorflliip  from  a  traosaotion  \n  the  ordi- 
nary oourae  of  its  buslneas  may  be  transferred  by 
a  sinj^le  member  of  the  firm. 

&  A  wrtttan  memorajidiim  of  the  terms 
i.  of  aa  order  for  the  purchase  of  ffoods,  cloned 
by  anaffent  of  the  buyer,  and  a  written  aooept^ 
anoe  of  the  order,  siirned  by  an  agent  of  the 
eelier,  constitute  a  valid  contract  within  the  stat- 
ute of  frauds. 

•Headnoces  hj  Dixoir,  J. 


8.   When  the  seller  of  goods  hms  sgresd 
to  deliwer  them  in  InstalmentSt  and  the 

buyer  has  amreed  to  pay  the  price  in  instalments 
which  are  proportioned  to  and  payable  on  the 
delivery  of  each  instalment  of  goods,  default  by 
either  party  with  reference  to  any  one  instal* 
ment  will  not  ordinarily  entitle  the  other  party 
to  abrogate  the  contract. 

4.  If  the  bnjrer  of  fl^oods  to  be  dellTered 
on  a  sabseqnent  day  given  notioe  to  the 

seller  before  the  day  of  delivery  that  he  will  not 
accept  thom,  and  in  an  action  by  the  seller  for  the 
brpach  of  contract  it  appears  that,  even  If  the 
notioe  bad  not  been  given,  it  would  have  been  a 
physical  impossibility  for  the  seller  to  tender  the 
goods  at  the  proper  time,  the  seller  will  not  be 
entitled  to  more  than  nominal  damages. 

(March  4, 1896.) 


«omes  by  reason  of  the  use  of  opiates  of  unsound 
mental  condition  and  incapable  to  perform  her 
part  of  the  contract,  the  other  party  may  terminate 
tbe  contract.  I^on  v.  Pollard,  87  U.  &  20  WalL 
•MB.  23  L.  ed.  881. 

When  the  contract  contemplates  personal  services 
4rf  one  of  the  parties,  if  he  refuses  to  perform  them 
or  attempts  to  assign  the  right  to  perform  them  to 
a  third  person,  the  other  party  to  the  contract 
may  rescind  and  refuse  to  be  further  bound  by  his 
obllgatloa.   Bobson  ▼.  Drummond,  2  Bam.  ft  Ad. 

Ab  to  tbe  right  of  an  employer  generally  to  re- 
scind for  default  of  an  employee,  see  note  to  Tim- 
berlalce  ▼•  Thayer  (Miss.)  24  L.  B.  A.  28L 

Between  buyer  and  seller. 

Therefnsal  on  the  part  of  the  vendors  that  will 
excuse  the  vendee  from  complying  with  the  terms 
of  his  contract  must  be  a  distinct  and  unqualified 
reftisai  to  be  further  bound  by  the  contract  or  to 
accept  any  tender  that  might  be  made  under  it. 
Way  V.  Johnson  (8.  D.)  58  N.  W.  Bep.  SfiB. 

The  absolute  refusal  of  the  seller  of  cattle  to  de- 
HvFT  them  according  to  the  terms  of  the  contract 
win  entitle  the  purchaser  to  rescind  the  contract 
and  recover  bade  the  money  which  he  has  paid 
thereon.    Dakota  Stock  ft  O.  Co.  v.  Price,  S2  Neb.  08. 

If  a  seller  of  goods  becomes  unable  to  complete 
his  agrreement  the  purchaser  may  refuse  to  pay 
for  what  be  has  received  in  full,  and  may  recoup 
fais  danuges  against  the  amount  then  due  by  him. 
BobertsoQ  v.  Davenport.  27  Ala.  874. 

A  person  is  not  bound  to  accept  and  pay  for 
goods  not  delivered  in  time.  Jones  v.  United 
States,  98  U.  a  24, 24  L.  ed.  844. 

Under  a  contract  for  the  sale  of  a  certain  quantity 
of  rice  to  be  put  on  board  the  ship  during  certain 
months,  the  purchaser  is  not  bound  to  accept  It  if 
it  Is  put  on  board  during  an  earlier  month.  Bowes 
V.  Shand,  I*.  R.  2  App.  CSas.  406, 48  L.  J.  Q.  B.  581,  88 
L.  T.  N.  8. 867, 26  Week.  Hep.  780,  and  a  similar  rul- 
ing was  made  upon  a  contract  for  sale  of  pepper  in 
Beuter  v.  Sala,  L.  B.  4  C.  P.  Div.  280,  48  L.  J.  a  P. 
4BS.  40  Lu  T.N.  8. 478, 27  Week.  Bep.  881. 

In  Ctoddington  v.  Paleologo.  L.  B.  2  Bzch.  198. 85 
L.  J.  Bzch.  73. 15  L.  T.  M.  8.  581, 15  Week.  Rep.  961, 
a  cootraot  to  deliver  goods  on  *'April  17,  complete 
OQ  8th  May,**  was  construed,  the  court  holding  that 
If  it  txmnd  the  seller  to  commence  to  deliver  on 
tbe  17th  the  purchaser  bad  a  right  to  rescind  for 
failure  to  deliver  on  that  day.  but  the  court  was 
divided  as  to  tbe  true  construction  of  the  contract, 
<aod  so  no  definite  Judgment  wss  givea  on  that 
point. 

40  L.  a  A. 


If  the  quantity  of  lumber  delivered  under  a  con- 
tract Is  essentially  defideot,  the  purchaser  is  not 
bound  to  accept  or  pay  for  it.  Greenbrier  Lumber 
Oi.  V.  Ward,86  W.  Va.  578. 

Where  the  seller  of  a  farm  agreed  to  build  a 
bam  thereon  and  deliver  possession  by  a  given 
day,  his  mere  failure  to  have  the  bam  completed 
when  tbe  second  payment  becomes  due  and  before 
time  of  delivery  of  possession  is  not  such  breach  as 
justifies  the  purchaser  to  abandon  Uie  contract  and 
maintain  an  action  to  recover  back  what  he  had 
paid.    Weints  v.  Haf  ner,  78  Dl.  27. 

A  seller  has  a  right  to  act  upon  a  countermand 
of  an  order  and  treat  it  as  a  rescission  of  the  con- 
tract.   Clement  ft  H.  Mfg.  Go.  v.    Meserole,  lOT 

A  telegram  from  a  buyer  to  sellers  of  oranges 
which  are  ripe  and  must  be  sold  immediately,  to 
hold  shipment  a  few  days  because  of  a  striJce  on  the 
railroad,  will  justif^r  tbe  seller  In  rescinding  the 
sale  and  disposing  of  the  fruit  elsewhere.  Big»> 
low  V.  Cbapmau,  48  IlL  App.  581. 

Under  a  contract  to  sell  cotton  ataspecified  time 
and  price  the  purchaser  is  bound  to  demand  the 
cotton  and  tender  the  price  at  the  time  specified 
for  delivery,  and  if  be  does  not  do  so  tbe  seller 
may  rescind.  Pickett  v.  Cloud,  1  BalL  L.  863;  Nell 
V.  Cheves,  Id.  588. 

A  seller  of  cotton  may  reclaim  It  upon  thepur> 
chaser*s  refusal  to  pay  for  it.  Shines  v.  Steiner,  78 
Ala.  458. 

If  a  party  falls  to  pay  for  property  delivered  as 
required  by  the  contract,  the  seller  may  abandon 
the  contract  and  recover  tbe  property  delivered. 
Evans  ▼.  Chicago  ft  B.  I.  B.  Co.  28  TIL  180. 

Befnsal  of  tbe  purchaser  to  make  payment  as  ra> 
quired  by  tbe  contract  gives  the  seller  tbe  right  to 
rescind  tbe  contract  and  refuse  to  make  further 
deliveries.    Bradley  v.  King.  44  111.  880. 

If  goods  are  sold  for  cash  on  delivery,  in  case 
payment  is  not  made  the  seUer  may  rescind  the 
contract  and  resume  possession  of  the  goods. 
Stoutenbourgh  v.  Kookle,  15  N.  J.  Bq.  88. 

The  seller  In  a  cash  sale  of  goods  may,  in  case  the 
purchaser  aet)  possession  and  refuses  to  pay.  ra> 
scind  the  sale  and  retake  possession  of  the  prop> 
erty.   Morris  v.  Bexford,  18  N.  Y.  558. 

In  case  of  a  contract  for  the  sale  of  chairs  for 
notes.  If  a  part  of  the  chairs  are  delivered  and  tba 
manufacturer  demands  the  notes  when  earned, 
which  are  refused,  this  is  a  breach  of  the  contract 
which  releases  the  manufacturer  from  the  obliga- 
tion to  deliver  any  more  property,  and  enables 
bimto  sue  immediately  for  what  has  been  delivered. 
Pattridge  v.  Oildermeister,  1  Keyps,  88. 


Nbw  Jbrbkt  Court  of  Ebsobs  ahd  Afpsals. 


CROSS  writs  of  error  to  the  Circuit  Court 
for  Hudson  County  to  review  a  judgment 
In  an  action  brought  to  recover  damages  for 
failure  to  accept  cerfain  silk  which  plaintifl's 
assignor  had  sold  defendant,  the  plaintiff  as- 
signing error  to  rulings  which  refused  to  award 
him  damages  for  defindant's  failure  to  accept 
certain  instalments  of  silk,  and  defendant  as- 
signing error  to  rulings  which  recognized  the 
right  of  plaintiff  to  recover  an  j  damages.    Af- 

The  facts  are  stated  in  the  opinions. 

Messrs.  Charles  L.  Carrickand  Charles 
E.  Hugrhea,  for  plaintiff: 

The  absolute  refusal  of  the  vendee  to  take 
any  of  the  goods  contrxcted  for  absolved  the 
vendor  from  the  obligation  to  tender. 

Parker  v.  Pettit.  48  N.  J.  L.  617;  Oen't  v. 
AmbergaU  B,  Co,  17  Q.  B.  127:  WindmulUry. 
Pope,  107  N.  Y.  674;  2  Benjamin,  Sales,  Cor- 
bin's  ed.  1889.  g  859,  p.  743. 

The  vendee  was  not  discharged  from  the  ob- 


ligation to  take  later  instalments  because  of 
the  nondelivery  of  the  first,  unless  the  vendor 
had  shown  an  intention  to  abandon  the  con- 
tract. 

The  contract  belongs  to  a  class  sometimea 
called  "instalment"  or  * 'continuing^  contracts. 

Withers  v.  Reynolds,  2  Bam.  &  Ad.  882; 
State  V.  Davis,  53  N.  J.  L.  144;  8pieer  v. 
Cooper,  1  Q.  B.  424. 

Id  this  class  of  cases  the  fundamental  ques- 
tion is,  whether  the  failure  of  one  party  to  de- 
liver or  to  pay  for  one  instalment  discharges 
tbe  other  from  his  duty  to  accept  or  pay  for 
later  instalments. 

Any  breach  may  give  the  injured  party  a 
cause  of  action  for  damages,  but  every  breach 
does  not  justify  rescission. 

It  is  clear  that  one  party  cannot  be  consid- 
ered as  discharged  from  his  duty  to  perform 
without  the  express  or  implied  consent  of  the 
other.  And  if  such  consent  is  implied  from  a 
breach,  it  must  be  by  reason  of  the  fact  that 


If  at  rbe  time  fixed  for  the  completion  of  a  sale 
of  cattle  tbe  purchaser  does  not  have  the  mooey« 
the  seller  may  resciod  the  contract  and  refuse  to 
deliver  the  cattle,  although  tbe  money  is  actually 
tendered  a  few  days  later.  Beauchamp  v.  Archer, 
68  Cal.  4S1, 41  Am.  Rep.  260. 

Where  a  purchase  is  made  of  aoomm6dity  to  be 
received  at  a  future  time  at  a  fixed  price  payable 
at  a  specified  time,  tbe  seller  may  rescind  the  con- 
tract after  a  failure  by  the  purchaser  to  pay  the 
stipulated  price  at  the  specified  time.  Dwlnel  v. 
Howard,  80  Me.  868. 

VThere  tbe  purchaser  of  flour  notifies  the  seller 
that  be  Is  not  groins:  to  pay  auy  more  drafts  unleiis 
security  isffiven  that  the  flour  will  be  of  there- 
quired  standard,  the  seller  has  a  right  to  treat  the 
contract  as  rescinded.    King  v.  Eaist,  161  Mas?.  449. 

In  case  of  ao  executory  contract  for  tbe  sale  of 
goods  to  be  paid  for  after  delivery.  If  during  the 
time  of  delivery  the  buyer,  because  of  an  errone- 
ous construction  of  the  contract,  notifles  the  seller 
that  he  will  not  pay  the  contract  price,  but  a  less 
one,  for  the  goods,  the  seller  may  stop  delivery  and 
maintain  an  action  for  the  breach  of  the  contract. 
Armstrong  v.  Bt.  Paul  &  P.  Coal  &  I.  Go.  48  Minn. 
113.  118. 

Insolvency  on  the  pert  of  the  purchaser  may 
give  the  seller  a  right  to  refuse  further  delivery 
under  the  contract.  E}x  parte  Chalmers.  L.  R.  8  Ch. 
App.  289.  21  Week.  Rep.  849,  42  L.  J.  Bankr.  37.  28  L. 
T.  N.  S.  825;  Morgan  v.  Bain,  L.  R.  10  C.  P.  15. 44  L. 
J.  C.  P.  47,  81  L.  T.  M.  S.  616, 28  Week.  Rep.  239;  Ex 
parte  Stapleton,  L.  R.  10  Ch.  Div.  586,  40  L.  T.  N.  8. 
14,  27  Week.  Rep.  827. 

A  plaintiff  who  has  undertaken  to  deliver  200 
bales  of  cotton  cannot  recover  for  defendant's  re- 
fusal to  accept,  if  he  tenders  206  bales.  Dixon  v. 
Fletcher.  3  Mees.  ft  W.  146. 

If  at  the  time  appointed  for  the  payment  for, 
and  delivery  of,  goods  under  a  purchase  contract 
the  vendor  refuses  to  deliver,  the  purchaser  may 
rescind  the  contract  and  recover  beck  the  deposit 
he  may  have  previously  made,  fiarr  v.  Logan,  6 
Harr.  (Del.)  62. 

Failure  to  furnish  the  folder  under  a  single  con- 
tract for  a  press  and  folder  for  a  printing  estab- 
lishment will  justify  a  rescinding  of  tbe  contract 
and  a  return  of  the  press.  Campbell  Printing- 
press  &  Mfg.  Co.  V.  Marsh,  20  Colo.  22. 

If  tbe  vendee  of  oil  agrees  to  advance  tbe 
freight,  the  seller  is  at  liberty  to  rescind  in  case  be 
neglects  or  refuses  to  do  so.  Hartje  v.  Collins,  46 
Pa.  268. 

Refusal  of  a  seller  to  comply  with  his  contract 
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to  pay  storage  charges  so  as  to  release  the  property 
from  tbe  possession  of  a  bailee  will  give  tbe  pur- 
chaser a  right  to  treat  the  contract  as  at  an  end* 
Malone  v.  Minnesota  Stone  Co.  86  Minn.  8S6. 

A  positive  notice  by  a  purchaser  of  refusal  to 
accept  the  property  bought  will  give  the  seller  a 
right  to  treat  the  contract  as  rescinded  and  sell  the 
property  to  a  third  person.  Terwilliger  v.  Knapp« 
2  E.  D.  Smith,  86. 

If  a  vendor,  reserving  a  right  In  his  contract  of 
sale  to.rescind,  uses  the  power  so  given  for  tbe 
purpose  of  delay  while  he  carries  on  negotiations 
with  a  third  person,  tbe  vendee  is  entitled  to  treat 
the  contract  as  rescinded.  Smith  v.  WaUaoe  [1805} 
ICh.  885,  64  L.  J.  Ch.  N.  8.  24a 

If  a  person  sells  property  which  he  is  neither  abla 
to  convey  himself  nor  to  compel  a  third  person  to 
convey,  the  purchaser  when  be  finds  out  the  true 
state  of  facts  may  repudiate  the  contract.  Brewer 
V.  Broadwood,  L  R.  22  Ch.  Div.  106, 62  L.  J.  Ch.  136. 
47  L.  T.  N.  S.  606, 81  Week.  Rep.  115;  Forrer  v.  Nash, 
86  Beav.  169. 

Where  one  contracts  to  sell  real  estate  to  which  at 
the  time  he  has  no  title,  but  lets  tbe  purchaser  into 
possession,  be  cannot  forfeit  tbe  contract  for  non- 
payment while  he  is  not  in  a  position  to  perform 
bis  part  so  as  to  enable  him  to  oust  tbe  purchaser 
from  possession.  Getty  v.  Peters,  82  Micti.661, 10  L. 
R.  A.  465. 

If  a  person  sells  an  article  to  which  he  has  no 
title  the  purchaser  may  rescind  and  recover  back 
what  be  paid  for  it.  Wilkinson  v.  Ferree,  24  Pa. 
190:  Reynolds  v.  Harris,  9  Cal.  388. 

It  was  at  first  held  in  England  that  if  a  vendee  does 
not  take  away  the  goods  upon  request,  although 
be  has  paid  earnest  money,  the  agreement  is  dis- 
solved and  tbe  vendor  is  at  liberty  to  sell  them  to 
another  person.    Langfort  v.  Tiler,  1  Sal k.  1 18. 

But  in  a  later  nisi  prius  case  it  was  held  that  the 
neglect  of  the  purchaser  to  take  away  the  goods 
purchased  after  receiving  notice  from  tbe  seller  to 
do  so  does  not  entitle  tbe  latter  to  annul  tbe  con- 
tract and  resell  tbe  goods.  Greaves  v.  Asblin,  8 
Campb.  426. 

The  American  cases  seem  to  have  followed  the 
earlier  English  case. 

Where  the  contract  fixes  a  time  within  which  tbe 
property  bought  is  to  be  paid  for  and  taken  away, 
if  it  is  not  taken  away  within  such  time  the  ven- 
dor may  rescind  tbe  contract  and  refuse  to  deliver. 
Kitchen  v.  Stokes,  9  w.  N.  a  48. 

If  the  buyer  of  chattels  agrees  to  take  them  out 
of  possession  of  tbe  seller  by  a  specified  time,  and 
does  not  do  so,  the  seller  may  treat  the  contract  as 


1805. 


Gbru  t.  Poidkbabd  Silk  MAinTFACTUBiNa  Co. 


the  performance  in  question  was  conditioned 
upon  the  performance  of  that  tenn  of  the  con- 
tract which  has  been  broken. 

A  breach  which,  in  itself,  may  be  regarded 
S8  an  inTitation  to  an  abandonment  of  the  con- 
tract, or  a  consent  to  a  discharge  of  the  other 
party  from  his  obligations  under  it.  most  be 
one  going  to  the  essence  of  the  contract,  and 
Dot  merely  to  some  part  of  it,  bo  that  it  may 
appear  that  the  performance  insisted  upon  was 
conditioned  upon  the  performance  which  has 
failed. 

Where  a  covenant  goes  only  to  part  of  the 
consideration  on  both  sides,  and  a  breach  of 
rach  covenant  may  be  paid  for  in  damages,  it 
is  an  independent  covenant,  and  an  action  may 
be  maintained  for  a  breach  of  the  covenant  on 
the  part  of  the  defendant,  without  averring 
performance  in  the  declaration. 

PoTdage  v.  Cole,  1  Wro.  Saund.  810. 

The  inquiry  is:  Is  the  value  to  the  injured 
party  of  the  residue  of  the  contrsct,  if  per- 


formed, dependent  upon  the  performance  of 
that  part  which  has  been  broken? 

If  not,  clearly  such  performance  of  the  resi- 
due, plus  damages  for  the  particular  breach, 
gives  the  injurra  party  the  equivalent  of  full 
performance. 

A  failure  to  make  one  delivery  or  one  pay- 
ment is  not  a  breach  which  goes  to  the  essence 
of  the  contract,  and,  consequently,  is  not  such 
a  breach  as  may  be  considered  an  invitation  to 
the  injured  party  to  abandon  the  entire  en- 
gagement or  to  treat  himself  as  discharged 
from  all  its  obligations.  Damages  are  a  suf- 
ficient compcDsation. 

Blackburn  v.  ReiUy,  47  N.  J.  L.  290,  54  Am. 
Dec.  159;  Simpson  v.  Crippin,  L.  R.  8  Q.  B. 
17;  Jor,a$9ohn  v.  Young,  4  Best  &  8.  800; 
Brandt  v.  Lawrence,  L.  R.  1  Q.  B.  Div.  844; 
Freeih  v.  Burr,  L.  R.  9  C.  P.  208;  Money  8ted 
A I  Oo.Y.  Naylor,  L.  R  9  Q.  B.  Div.  648.  L. 
R  9  App.  Cas.  484;  Benjamin,  Sales,  Bennett's 
ed.  18W2,  §  598a,  p.  547. 


mcloded.     Warren   y.  Buokminster,   ti  N.  H. 
836. 

If  the  inirchaaer  of  goods  which  by  the  terms  of 
tbe  contract  are  to  be  delivered  and  paid  for  at  a 
Bpeetfled  time  does  not  tender  the  price  and  take 
tbe  goods  within  the  time  airreed  upon,  the  vendor 
may  request  him  to  take  and  pay  for  tbem,  and  in 
case  of  a  refusal  he  may  abandon  and  rescind  the 
contract  and  dispose  of  the  goods  as  if  no  contract 
bad  been  made.    HcBachron  v.  Bandies,  84  Barb. 

aoL 

Miscellaneous  cases. 

Under  a  contract  to  superintend  servants  for  a 
share  of  the  croi^.  if  the  overseer  takes  hands  from 
tbe  work  during  crop  time  without  the  consent  and 
contrary  to  tbe  remonstrance  of  the  defendant,  it 
will  be  such  a  violation  of  the  contract  as  will  au- 
thorize defendant  to  abandon  the  contract  and  sue 
for  the  iujury  be  has  sustained.  Martin  v.  Chap- 
man. 6  Port.  (Ala.)  844. 

Undera  contract  to  carry  mail  and  to  be  liable 
for  any  mismaiU  frequent  omissions  on  the  part  of 
theoarrler  give  the  employer  tbe  riirht  to  annul 
the  contract  and  resume  performance  himself. 
Davis  V.  Wade,  4  Ala.  206. 

If  tbe  assignee  of  a  bill  of  lading  refuses 
to  receive  tbe  cargo  except  upon  conditions 
which  be  has  no  right  to  make,  tbe  assignee  may 
reeclodtbeassiimment  and  sell  to  a  third  person. 
The  Schooner  Treaaurer,  1  Sprague,  473. 

Under  a  contract  to  deliver  railroad  ties  at  a  cer- 
tain place  into  cars  to  be  furnished  by  the  other 
party  a  failure  to  furnish  the  cars  will  not  exoner- 
ate tbe  other  party  from  delivering  the  ties  oon- 
venient  to  the  place  of  shipment  so  that  they  can 
he  loaded.  Council  Bluffs  Iron  Works  v.  Cuppey, 
41  Iowa,  104. 

Upon  the  failure  of  a  broker  to  remit  to  his  prin- 
cipal the  money  whichhe  received  for  a  consign- 
ment of  property,  the  principal  is  not  bound  to 
make  any  furtber  consignment  to  him.  Curtis  v. 
Gfbney.  50Md.l31. 

In  case  of  a  contract  to  furnish  materials  for  the 
manufacture  of  iron,  the  refusal  or  neglect  to  fur- 
nish the  naaterials  will  warrant  the  manufacturer 
In  refosingr  to  go  on  with  his  contract  as  to  iron  to 
be  manufactured  from  the  materials  not  furnished, 
bat  wiU  not  authorize  him  to  stop  work  on  mate- 
rials previously  furnished.  And  a  mere  neglect 
for  a  short  time  will  not  have  that  effect,  but  it 
moat  be  a  refusal  or  continued  delay  after  a  reaaon- 
able  requisition  for  such  length  of  time  as  to  war- 
rant tbe  taference  that  there  was  no  intention  to 
furnish  them.  Proprietois  of  Mill  Bam  Foundry 
Go.  V.  Hovey,  a  Pick.  417. 
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Befusing  to  pay  the  amount  due  on  one  contract 
uniesB  the  seller  will  irive  security  for  the  perform* 
anoe  of  other  contracts  of  sale  will  Justify  tbe  seller 
in  treating  tbe  contract  as  atNtndoned  and  himself 
as  released  from  making  any  further  deliveries. 
Stephenson  v.  Oady,  117  Mftss.  6. 

In  Beynolds  v.  Beynolds,  48  Hun,  14S,  there  was  a 
contract  for  the  working  of  a  fSrm  on  shares,  and 
the  owner  by  his  language  and  manner  justitled 
the  laborer  In  removing  from  the  premises.  The- 
owner  sought  to  establish  bis  title  to  the  crop  and 
asked  the  court  to  charge  that,  even  if  plaintiff 
was  Justified  in  removing  from  tbe  farm  bis  re- 
dress, if  any,  would  be  for  damages  for  breach  of 
the  contract.  Tbe  court  held  tlwt  the  request  was 
properly  refused  for  the  reason  that  plaintiff  by 
his  action  Justified  defendant  In  treating  tbe  con- 
tract as  broken  on  tbe  part  of  plaintiff  and  he  could 
refuse  a  further  performance  on  his  part  and 
abandon  the  premises  without  abandoning  the  con- 
tract. Since  the  contract  remained  in  force  as  far 
as  the  defendant  was  concerned,  he  could  main- 
tain an  action  thereon  by  reason  of  plaint  iff*s 
breach  of  the  same.  But  he  did  not  thereby  lose 
his  title  to  the  crop. 

In  Hulle  V.  Helgbtman,  2  Bast,  14ft.  4  Bsp.  7S,  which 
was  indebitMui  asrampsft  for  wages  earned  by  a 
seaman,  who  alleged  that  he  had  been  wrongfully 
sent  on  shore  at  a  foreign  port,  it  was  contended 
tbatthe  wrongful  act  of  discharge  put  an  end  to 
tbe  special  contract  and  gave  a  right  of  action  in 
general  assumpsit,  but  the  court  held  that  tlie 
wrongful  act  did  not  rescind  the  special  contract, 
and  that  until  the  contract  was  rescinded  by  d^ 
fendant  tbe  plaintiff  could  not  recover  on  the  gen- 
eral counts,  and  that  tbe  action  was  on  the  special 
contract  for  tbe  wrongful  act  of  the  defendant. 

Under  a  contract  by  a  traveling  salesman  to  have 
a  certain  assistant,  the  employers  may  terminate 
the  contract  upon  his  failure  to  retain  such  assist* 
ant.    Hochstadter  Bros.  v.  Sam,  88  Tex.  464* 

One  who  advances  money  to  an  insurance  corpo 
ration  under  a  contract  by  which  it  Is  to  accept 
risks  and  use  the  money  to  pay  tbe  premiums  may 
treat  the  contract  as  rescmded  and  recover  tbe 
money  advanced,  upon  tbe  company*s  selling  its 
business  and  announcing  that  It  ia  going  out  of 
business,  although  it  reserves  In  the  contract  of 
sale  the  right  to  issue  insurance  to  fill  existing  con- 
tracts. Seipel  V.  International  L.  Ins.  ft  T.  Co.  84 
Fa.  47. 

If  a  party  to  a  contract  is  delinquent  In  the  ad- 
vancement of  funds,  tbe  other  party  may  take 
advantage  of  the  omission  by  declaring  tbe  con- 
tract at  an  end.    Shaw  v.  Lewistown  ft  K.  Turnp. 
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Bt  the  deliberate  adoption  in  Blackburn  y. 
Beilly,  $upra,  of  the  doctrine  thus  established 
by  the  English  courts,  this  court  did  for  New 
Jersey  what  they  had  done  for  England,  and 
the  principle  applicable  to  this  class  of  cases 
is  no  longer  open  to  debate. 

7'rotter  v.  Eeekhcher,  40  N.  J.  Eq.  656.  42 
N.  J.  Eq.  358;  T^igh  Zinc  A  1.  Co,  v.  Irotter, 
43  N.  J.  Eq.  193;  Otis  v.  Adams,  56  N.  J.  L. 
38.  See  also  Lucesco  Oil  Co,  v.  Brewer,  G6  Pa. 
851;  Morgan  v.  McEee,  77  Pa.  228;  Scott  v. 
Eittanning  Coal  Co,  89  Pa.  231.  83  Am.  Rep. 
758;  Winefiester  v.  Newton.  2  Allen,  492;  Note 
of  Mr.  Landreth,  21  Am.  L.  Keg.  N.  S.  898. 

Messrs,  Gollins  As  Corbin  for  defendant. 

Dizon*  J.,  delivered  the  opinion  of  the 
court : 

On  March  28,  1898,  C.  &E.  Gerli,  Fratelli 
^  Co.  entered  into  a  contract  to  sell  and  de- 
liver in  New  York  to  the  Poidebard  Silk 
Manufacturing  Company  thirty  bales  of  ex- 


tra Piva  new  silk,  dellyerable,  ten  bales  July 
20th  to  25th,  ten  balea  AuguBt  15th,  and  ten 
bales  September  1st  to  10th,  each  instalment 
to  be  paid  for  sixty  days  after  deliTery,  at 
$5.90  per  pound.  In  consequence  of  the 
lateness  of  the  new  crop,  it  was  impossible 
for  the  sellers  to  make  delivery  of  the  first 
ten  bales  within  the  time  specified,  and  on 
Jul^  27  the  bufer  extended  the  time  for  such 
deliverr  until  August  1.  On  that  date,  the 
impossibility  still  continuing,  the  buyer  no- 
tified the  sellers  that  it  canceled  the  contract 
because  of  the  default,  and  would  decline  to 
receive  any  of  the  merohandlse  ordered.  On 
August  15  the  new  crop  of  silk  had  not  yet 
arrived  in  New  York,  but  it  arrived  before 
September  10.  Under  these  circumstances, 
one  of  the  members  of  the  selling  firm  as- 
signed the  firm's  rights  in  the  contract  to 
Paul  Qerli,  the  plaintiff,  and  thereupon  he 
brought  this  suit  against  the  buyer  to  recover 
damages  arising  from  the  refusal  to  accept 


BoaA  Co.  8  Penr.  ft  W.  446;  Preston  v.  Finney,  2 
Watts  ft  8. 63. 

If  a  person  who  Is  to  come  within  a  few  days  with 
a  note  and  sureties  for  the  hire  of  a  slave  neirlects 
to  do  so  for  several  weeks,  tbe  owner  of  the  slave 
fs  not  bound  to  hold  it  f6r  bim,  but  may  treat  tbe 
contract  as  annulled  and  hire  It  to  another.  War- 
ters  V.  Herri nir.  2  Jones,  L.  46. 

Nefriectinff  to  ffive  a  singer  of  an  opera  company 
equal  advertisement  wttb  another  slDger  in  tbe 
same  company,  aooordinjr  to  tbe  contract,  and  bill- 
inir  the  other  sinffer  on  nights  on  which  tbe  oon- 
tractee  Is  to  perform,  so  tbat  the  former  receives 
commendations  of  tbe  press  for  the  performance,  is 

•  breach  of  contract  which  Justifies  tbe  contractee 
in  leaving  tbe  company  and  seeking  employment 
elsewhere.    Pratt  v.  Montefcriffo,  25  Abb.  K.  G.  884. 

Tbe  omission  to  ship  a  cargo  of  commodities  at 
the  time  when  tbe  contract  calls  for  it  will  frive  tbe 
other  party  tbe  right  to  rescind.  Welsh  v.  (dossier, 
»  N.  Y.  64D;  Hill  v.  Blake,  97  N.  Y.  216. 

If  a  contract  for  the  sale  of  real  estate  is  to  be  re- 
duced to  writing,  one  party  may  abandon  the  con- 
tract upon  tbe  failure  of  tbe  other  to  execute  tbe 
writing.    Gullicb  v.  Alford,  61  Miss.  224. 

When  no  time  is  fixed  for  the  performance  of  a 
verbal  contract  to  execute  a  written  lease,  and  one 
fwrty  refuses  to  complete  by  executing  a  lease  in  a 
reasonable  time  thereafter,  the  other  will  have  a 
legal  right  to  rescind  the  agreement.  Grilfln  v. 
Knisely.  75  III.  411. 

The  breach  by  a  creditor  of  his  agreement  to  give 
his  debtor  work  to  enable  bim  to  discbarge  his  ob- 
ligation will  not  release  tbe  debtor  from  tbe  debt. 
Beach  v.  Curie.  16  Mo.  106. 

Where  one  party  to  a  contract  is  bound  to  fur- 
nish the  money  for  the  enterprise  bis  default  in  so 
doing  amounts  to  a  prevention  of  performance, 
and  tbe  presumption  will  be  that  had  the  other 
party  not  been  prevented  he  would  have  complied 
with  bis  contract.   MoCreery  v.  Green.  88  Mich.  172. 

One  who  baa  agreed  to  purchase  a  milk  route  is 
justified  in  rescinding  the  contract  if  the  seller  con- 
tracts for  the  purchase  of  a  rival  route  before  the 
eale  of  his  own  route  is  consummated.  Muusey  v. 
Butterfleld,  188  Mass.  482. 

If  one  who  has  contracted  to  support  another 
during  his  life  neglects  to  furnish  any  support  for 

•  period  of  two  years,  the  latter  may  consider  the 
contract  as  wholly  broken  and  sue  for  damages  for 
tbe  breach  of  tbe  contract  as  a  whole.  Parker  v. 
Russell,  188  Mass.  74. 

Where  a  person  contracts  to  do  a  certain  amount 
of  labor  for  a  parcel  of  land,  be  cannot  rescind  tbe 
contract  and  sue  for  the  value  of  bis  labor  without 
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demanding  a  deed;  since  the  object  of  the  contract 
cannot  be  said  to  be  defeated  until  a  demand  li 
made  for  the  deed  followed  by  a  refusal  to  executs 
it.    Doggett  V.  Bvown,  28  III.  4116. 

The  breach  of  an  agreement  looking  to  the  trans* 
f er  of  corporate  stock  in  consideration  of  services 
in  building  up  the  corporate  business  Justifies  the 
other  party  in  treating  the  contract  as  rescinded, 
and  taking  steps  accordingly.  Wilson  v.  Boots,  119 
111.879. 

When,  after  a  reasonable  time  has  been  given  by 
a  city  to  persons  who  have  contracted  to  furnish  it 
with  a  water  supply,  and  they  have  wholly  failed 
to  furnish  an  adequate  supply  either  In  quantity  or 
quality,  tbe  city  may  treat  the  contract  as  termi- 
nated. Farmers*  Loan  ft  T.  Co.  v.  Galeaburg,  183 
n.  8. 156, 88  L.  ed.  679. 

Presenting  too  soon  a  draft  for  a  car  load  of  pro- 
duce to  be  paid  for  on  arrival  will  not  Justify  the 
busrer  in  repudiating  the  entire  contract  and  refus- 
ing to  accept  the  produce  when  it  arrives.  MoCord 
V.  Laidley,  87  Ga.  22L 

Refusal  to  give  preference  to  the  other  party^ 
freight  under  a  contract  for  hauling  it,  as  provided 
in  the  contract,  will  give  such  other  party  the  right 
to  refuse  to  furnish  any  more  freight  to  haul  un- 
der tbe  contract.    Dunn  v.  Daly,  78  Gal.  640. 

A  breach  of  contract  on  the  part  of  a  plank-road 
company  in  obstructing  or  hindering  the  stages  of 
a  mail  contractor  while  running  on  the  road  gives 
the  contractor  a  right  either  to  abandon  the  con- 
tract, or  treat  It  as  still  subsisting,  and  claim  dam- 
ages for  a  breach.  Powell  v.  flammons,  81  Ala.  662. 

Where,  upon  the  purchase  of  lands,  notes  are 
given  which  the  vendor  undertakes  to  turn  over 
to  a  railroad  company  in  payment  of  stock,  so  that 
in  turn  they  will  be  used  by  the  railroad  company 
to  p»y  a  debt  it  owes  to  tbe  vendee,  the  breach  of 
the  collateral  agreement  to  turn  the  notes  over  to 
the  railroad  company  will  be  a  ground  for  rescind- 
ing tbe  principal  contract  by  putting  or  oflTering  to 
put  tbe  partiea  in  fAaXu  quo.  MoNair  v.  Cooper,  4 
Ala.  661. 

One  who  bujrs  wood  under  a  contract  which  re- 
quires the  seller  to  cord  it  may,  in  case  the  seller 
neglects  to  cord  it.  put  an  end  to  tbe  whole  con- 
tract, and  recover  back  the  money  that  he  has  paid 
under  it.    Giles  v.  Edwards,  7  T.  R.  18L 

YIIL  Appfi^joation  of  above  rviUs  to  vorfous  Mndi  of 

contracts. 

a.  Vendor  and  pwrthoMrm 

Vendor^s  right  to  rescind. 

If  the  purchaser  of  property,  who  agrees  to  cul- 
tivate the  land  and  psif  tbe  taJMas  add  purchasa 
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the  instalmeiits  of  Angust  15  and  September 
1  to  10.  At  the  trial  the  Justice  denied  the 
right  to  damages  for  the  instalmeDt  of  Au- 
gust 15,  and  directed  a  recovery  of  the  dam- 
ages as  to  the  instalmeut  of  September  1  to 
10.  On  exceptions  taken  at  the  trial,  each 
party  has  assigned  error.  The  errors  assigned 
by  the  purchaser  will  first  be  considered. 

1.  That  the  claim  for  damages  was  assign- 
able, so  as  to  authorize  the  assignee  to 
sno  thereon  in  his  own  name,  is  clear  on 
the  words  of  the  supplement  to  the  practice 
act.  approved  March  4,  1890  (Pub.  Laws 
1890,  p.  24).  It  was  *'a  chose  in  action  aris- 
ing on  contract."  Such  a  chose  in  action  be- 
longing to  a  partnership  may  be  transferred 
by  a  ^single  member  of  the  firm.  Story, 
Partn.  g  101. 

2.. The  contract  was  fully  proved  within 
the  statute  of  frauds.  Evidence  introduced 
on  behalf  of  the  defendant  showed  that  its 
general  manager  had  written   and  signed  a 


memorandum  of  the  order  given  for  the 
goods,  in  which  were  stated  all  the  terms 
of  the  proposed  contract,  and  that  thereupon 
the  agent  ot  the  sellers  had  sent  to  the  buyer 
a  written  acceptance  of  the  order,  duly 
signed.  Such  proof  was  sufficient.  Browne, 
Stat.  Fr.  ^  846. 

8.  The  other  exception  pressed  by  the  de- 
fendant below  is  that  the  trial  Justice  denied 
the  right  of  the  buyer  to  rescind  the  con- 
tract on  the  nondelivery  of  the  first  instal- 
ment of  silk.  The  general  rule  on  this  sub- 
ject was  thus  laid  down  by  this  court  in 
Blackburn  v.  Reiay,  47  N.  J.  L.  290,  54  Am. 
Kep.  159:  ''In  contracts  for  sale  of  goods, 
to  be  executed  by  'a  series  of  deliveries  and 
pavments,  defaults  of  either  party  with 
reference  to  one  or  more  of  the  stipulated 
acts  will  not  ordinarily  discharge  the  other 
party  from  his  obligation,  unless  the  conduct 
of  the  party  in  default  be  such  as  to  evii.ce 
an  intention  to  abandon  the  contract  or  a  de- 


money,  abandons  the  property  and  falls  to  pay  the 
taxes  and  pnrchase  money,  the  vendor  may  re* 
scind  the  contraot  and  thereby  defeat  a  suit  for 
spedflo  performance  upon  tendering  back  a  fahr 
proportion  of  the  money  already  piUd.  Bukee  v. 
Dauffh,01Ghi.88. 

Tbe  refusal  of  a  vendee  to  accept  and  pay  for  the 
land  when  tbe  title  to  tendered  aocording  to  tbe 
contract  will  give  the  vendor  tbe  rlirbt  to  declare 
tbe  contraot  rescinded  and  terminated.  Lane  v. 
Lesser,  135  ILL  S07. 

A  vendor  of  land  may  treat  tbe  contract  as  re- 
scinded where  tbe  vendee  refuses  to  pay  the  first 
instalment  of  purchase  money  after  notice  that  in 
case  he  does  not  do  so  the  contract  will  be  re> 
eclnded,  and  an  offer  to  return  the  money  advanced 
on  the  execution  of  tbe  contract.  Anderson  v. 
Haskell,  45  Iowa,  45. 

Tf  a  purchaser  is  let  into  possession  of  real  estate 
under  an  afl^reement  that  he  shaU  pay  the  purchase 
price  at  stated  intervals,  in  case  he  neglects  to  pay 
tbe  vendor  may  treat  tbe  contract  as  rescinded, 
and  maintain  a  writ  of  entry  or  trespass  against 
tbe  purchaser.    Williams  v.  Noiseux,  43  N.  H.  888. 

If  a  purcbaser  enters  into  possesBlon  of  real  estate 
and  then  refuses  to  pay  tbe  purchase  price,  trespass 
will  lie  against  bim.  Clough  v.  Hoeford,  6  H.  H. 
tSL 

Where  payment  to  to  be  made  when  the  property 
Is  delivered,  failure  to  make  tbe  payment  will  au- 
tbonze  the  vendor  to  rescind.    Meeker  v.  Jobnson, 

5  Wash.  718. 

Under  an  executory  contract  for  tbe  sale  of  real 
estate,  upon  a  total  failure  of  performance  on  the 
part  of  the  vendee  the  vendor  has  a  right  to  eicber 
sue  for  the  purchase  money  and  foreclose  hto  mort- 
gage, or  he  may  rescind  tbe  contract  and  recover 
tbe  land.  Where  there  has  been  part  performance 
by  the  vendee,  he  will  be  entitled  to  reasonable  no- 
tice of  the  vendor^s  intention  to  rescind.  If  the 
vendee  has  actually  abandoned  the  contract,  or  bas 
no  acted  as  to  create  tbe  reasonable  belief  on  the 
ptat  of  the  vendor  tbat  he  has  abandoned  it,  the 
vendor  may  rescind  witbout  notice  of  bis  inten- 
tion, notwithstanding  the  part  performs  nee  by  the 
TeDdee«  Kennedy  v.  Embry,  72  Tex.  800;  Lanier  v. 
Fcusr,  81  Tex.  180:  Graham  v.  West  (Tex.)  26  S.  W. 
Rep.  930:  Hood  v.  People's  Bldg.  ft  8.  Asso.  (Tex.)  27 

6  W.  Bep.  1046;  Thompson  v.  Weetbrook,  66  Tex. 
265:  Bansom  v.  Brown,  68  Tex.  188;  Hamblen  v. 
Folts,  70  Tex.  132:  Naas  v.  Chad  wick.  Id.  157. 

In  Texas,  where  a  vendor  retains  in  tbe  deed  an 
express  lien  for  the  purcbose  money,  tbe  superior 
title  remains  in  tbe  vendor,  and  be  may  rescind  and 
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reoonvey  upon  tbe  grantee's  abandonment  of  the 
contract.   Dnnlap  v.  Green.  60  Fed.  Rep.  242. 

But  In  Huffman  v.  Mulkey,  78  Tex.  666,  tbe  court 
says:  *'Tbese  cases  push  tbe  application  of  the  rules 
growing  out  of  the  holding  tbat  such  contracts  are 
executory  in  character  to  tbe  utmost  verge  of  pro- 
prlety  or  reason;  and  the  writer  doubts  tbe  cor- 
rectness of  the  holding  even  in  sucb  coses  tbat  re- 
scission can,  in  any  case  in  which  a  deed  bas  possed, 
be  made  otherwise  than  by  a  writing  or  some  de- 
cree of  tbe  proper  trlbunaL** 

If  the  vendee  to  in  possession,  and  time  to  not  of 
tbe  essence  of  tbe  contract,  the  vendor  cannot  ar- 
bitrarily rescind  the  contract.  Locbausen  v. 
Laugbter,  4  Tex.  Civ.  App.  291. 

Where  time  to  not  of  the  essence  of  the  contract, 
the  mere  failure  to  pay  will  not  autborlae  a  repudia- 
tion of  the  contraot  so  as  to  authorize  a  suit  for  tbe 
recovery  of  the  land.  Gregg  v.  Engltoh,  88  Tex. 
188. 

But  it  has  been  held  that  a  vendor  cannot  rescind 
if  the  title  has  passed  out  of  him,  but  must  seek  tbe 
aid  of  the  court  for  tbat  purpose.  MoOardle  v. 
Kennedy,  62  Ga.  188;  Martlndale  v.  Smith,  1 Q.  B.  896, 
1  Gale  ft  D.  1. 6  Jur.  9B2. 

'  So,  under  a  con  tract  for  the  sale  of  a  certain  nu  m- 
ber  of  busbels  of  com,  if  after  a  part  to  delivered 
the  purchaser  becomes  insolvent  and  refuses  to  ac- 
cept tbe  balance,  the  seller  may  rescind  the  con- 
tract and  refuse  to  deliver  the  remainder,  but  as  to 
that  delivered  the  title  bas  passed  and  be  cannot 
recover  as  against  tbe  attacbing  creditors  of  the 
purchaser.    Thompson  v.  Gonover,  82  N.  J.  L.  466. 

If  the  title  has  passed,  the  seller  cannot  rescind. 
McClure  v.  Williams,  68need,  718. 

Right  of  vendee. 

In  Bank  of  Columbia  v.  Hagner,  28  T7. 8. 1  Pet. 
466, 7L.  ed.  219,  which  was  an  action  by  a  vendor  to 
recover  the  purchase  money,  the  court  said:  **lf 
the  seller  to  not  ready  and  able  to  perform  bis  part 
of  tbe  agreement  on  tbe  day  fixed  for  performance, 
the  purchaser  may  elect  to  consider  tbe  contract  at 
an  end.** 

If  tbe  vendor  of  real  estate  to  not  able  to  make 
out  a  good  title  on  tbe  day  fixed,  the  vendee  may 
repudiate  tbe  contract  and  recover  back  hto  de- 
posit money.  Corntoh  v.  Uowley,  1  Wheat.  Seiwyo, 
186;  Wilde  v.  Fort,  4  Taunt.  884;  Glenn  v.  Rossler, 
88  Hun,  74. 

If  tbe  vendor  of  land  to  confessedly  unable  to 
make  title  at  the  time  named  in  the  articles  of 
agreement  for  delivery  of  the  deed,  no  tender  of 
tbe  purchase  money  then  due  to  necessary  to  en* 
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sign  no  longer  to  be  bound  by  its  terms. "  In 
the  case  cited  this  rule  was  enforced  a^lnst 
the  buyer.  In  Trotter  ▼,  HeekscJier,  40  N.  J. 
Eq.  612,  this  court,  and  in  Otu  t.  Adam$, 
56  N.  J.  L.  88,  the  supreme  court,  enforced 
it  against  the  seller.  That  the  conduct  of  the 
vendors  in  the  present  case  did  not  eyince  an 
intention  to  abandon  the  contract,  or  not  to 
be  bound  by  its  terms,  appears  beyond  dis- 
pute. They  failed  to  deliver  the  July  in- 
stalment because  it  was  impossible  to  do  so, 
offered  to  deliver  other  silk  which  tliey  con- 
sidered equally  valuable,  expressed  their 
willingness  to  come  to  an  equitable  arrange- 
inent  for  their  default,  and,  on  the  first  in- 
timation of  a  purpose  on  the  part  of  the  ven- 
dee to  rescina  the  contract,  they  protested 
against  the  right  of  rescission,  and  insisted 
that  they  should  be  permitted  to  make  the 
subsequent  deliveries.  They  showed  a  de- 
sign the  very  opposite  of  repudiation.  Nor 
do  we  find  anything  in  this  contract  or  the 


circumstances  of  the  parties  from  which  ii 
can  reasonably  be  Inferred  that  the  parties  in- 
tended the  delivery  of  each  instalment  of  silk 
to  be  a  condition  precedent  to  the  continu- 
ing obligation  of  the  contract.  Bo  far  as  ap- 
pears, the  usefulness  to  the  buver  of  any 
instalment  did  not  at  all  depend  upon  the 
prompt  delivery  of  prior  instalments,  and 
full  indemnity  for  every  default  could  be  se- 
cured by  action  based  thereon.  So  that,  un- 
der the  rule  before  declared,  it  would  seem 
that  the  attempt  to  rescind  was  illegal.  The 
defendant,  however,  insists  that^  the  rule  is 
not  appl  icable  to  the  present  case,  because  the 
seller's  fault  consisted  in  failing  to  do  the 
first  thing  reqnired  to  be  done  in  performance 
of  the  contract;  and  Norringtan  v.  Wright, 
115  U.  8.  188,  29  L.  ed.  866,  is  cited  as  an 
authority  for  this  distinction.  On  principle, 
I  do  not  see  that,  for  such  a  purpose,  the  first 
act  to  be  done  stands  upon  a  different  footing 
from  subseq  uent  acts.     A  default  in  that  does 


able  the  vendee  to  rescind  the  coDtract  and  main- 
tain covenant  for  the  breach.  Kerst  v.  Glnder,  1 
Pltt8b.3U. 

A  vendee  of  land  may  tender  the  purchase  money 
according  to  his  contract,  and  demand  title,  and  if 
the  vendor  refuses  to  make  title  the  vendee  may 
abandoD  the  pooseasion  and  then  rescind  the  con- 
tract If  the  day  stipulated  for  making  the  title  has 
arrived.  Keld  v.  Davis,  4  Ala.  88;  Clemens  v.  Log- 
fflns,  1  Ala.  esSK,  2  Ala.  614. 

An  admiaelon  by  the  vendor  that  he  has  no  titio 
win  furnish  frrouod  for  abandoning  poeseasion  and 
rescindtng  the  contract  on  the  part  of  the  vendee. 
Oillespie  v.  Bnttle,  16  Ala.  286. 

If  a  purchaser  has  paid  any  part  of  the  purchase 

money,  and  the  seller  retuses  to  complete  hts  part 

*  of  theoontraot,  the  purchaser  maydlsafBrm  the 

contract  and  bring  an  action  for  money  had  and 

received  to  his  use.    Lyon  v.  Annable,  4  Conn.  860. 

Refusal  by  the  seller  of  property  to  have  a  deed 
made  right  upon  being  informed  that  it  Is  incor- 
rect is  equivalent  to  an  abandonment  on  his  part, 
and  gives  the  other  party  the  right  to  rescind  and 
recover  back  the  money  paid,  or  to  complete  and 
recover  damages  from  the  other  party  for  its 
breach.    Nothe  v.  Komer,  64  Conn.  88S. 

In  case  of  a  sale  of  property,  where  the  vendor 
makes  default  because  of  Inabtlity  to  give  a  good 
title  the  vendee  may  elect  to  rescind  and  recover 
the  advancements  made  without  tendering  the 
balance  of  the  purchase  money  and  demanding 
a  deed,  for  the  reason  that  a  demand  will  be  a 
useless  act  which  the  law  does  not  require.  Wil. 
helm  V.  Fimple.  81  Iowa.  131,  7  Am.  Rep.  117. 

An  intending  purchaser  of  real  estate  is  entitled 
to  rescind  the  contract  if  a  merchantable  title  is 
not  furnished  at  the  time  agreed  upon.  Williams 
V.  Daly,  88  111.  App.  464. 

In  Morange  v.  Morris,  84  Barb.  816,  and  Zorn  v. 
McParland,  8  Misc.  126,  it  was  decided  that  if  the 
vendor  could  not  give  a  good  title  at  the  time 
agreed  on  the  vendee  had  a  right  to  refuse  to  take 
the  property  and  to  rescind  the  contract.  In  the 
former  case  the  court  says:  ^'Performance  on  the 
part  of  the  plaintiff  was  not,nece8pary  if  the  defend- 
ant was  not  able  to  perform;  except  in  case  plaintlflT 
sought  .  .  .  to  recover  damages  without  re- 
scinding the  contract." 

Where  the  covenants  in  a  contract  for  the  sale  of 
real  estate  are  mutually  dependent,  and  the  vendee 
has  advanced  money  on  the  contract,  but  at  the 
time  for  performance  it  appears  that  the  vendor 
has  not  a  good  title,  the  vendee  may  rescind  the 
contract  and  recover  back  his  deposiu  Morange 
V.  Morris,  8  Keyes,  60i, 
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The  mere  fact  that  after  the  purchaser,  who  has 
paid  down  a  part  of  the  purchase  money,  refuses 
to  complete  the  purchase  the  seller  disposes  of  the 
property  to  a  third  person,  will  not  give  the  pur- 
chaser the  right  to  treat  the  contract  as  rescinded 
so  as  to  enable  him  to  recover  the  amount  of  his 
deposit.  Ashbrook  v.  Hite,9  Ohio  St  857.  75  Am. 
Dec.  468. 

If  a  vendor,  after  the  contract  is  signed,  but  be- 
fore the  day  of  delivery,  materially  diminiabes  the 
value  of  the  property,  the  vendee  may  rescind  the 
contract.    Erie  v.  Vincent,  8  Watts,  610. 

While  the  vendee  has  the  money  in  his  possession 
to  discbarge  encumbrances  on  the  property,  he 
cannot  make  those  encumbrances  a  ground  for  re- 
scission.   Irvin  V.  Bleakley,  07  Pa.  24. 

The  vendor*s  not  performing  at  the  time  agreed 
upon  gives  the  vendee  a  right  to  rescind.  Stickter 
V.  Ouldin,  80  Pa.  114. 

But  the  mere  intention  on  the  part  of  the  vendor 
to  abandon  the  contract  of  sale,  although  accom- 
panied by  a  suit  against  the  vendee  for  rent,  will 
not  Justify  the  vendee  in  treating  the  contract  as 
abandoned.    Donaldson  v.  Waters,  80  Ala.  1S2: 

And  it  has  been  held  that  where  there  is  no  ob- 
stacle in  the  way  of  performing  a  contract  to  con- 
vey land,  the  vendee  cannot  rescind  the  contract 
because  of  the  vendor's  neglect  to  tender  the  deed, 
and  sue  for  the  money  he  has  paid.  Fuller  v.  Hub- 
bard, 6  Cow.  18, 16  Am.  Dec.  428. 

Statu  quo. 

A  vendee  of  land  cannot  rescind  the  sale  If  by 
reason  of  his  own  acts  he  cannot  put  the  vendor  in 
gtatu  quo.  Casswell  v.  Black  River  Cotton  &  W. 
Mfg.  Co.  14  Johns.  468. 

If  a  contract  for  the  sale  of  real  estate  has  been 
so  far  executed  by  letting  one  party  Into  posses- 
sion and  giving  him  the  benefit  under  it  that  the 
other  cannot  be  placed  in  statu  quo,  neither  party 
can  rescind  the  contract.  IViy  v.  Oliver,  20  Vt.  118, 
49  Am.  Dec.  764. 

Upon  rescission  of  a  sale  of  real  estate  upon  which 
a  considerable  portion  of  the  purchase  price  haa 
been  paid,  which  has  not  been  repaid  in  the  use  of 
the  property,  the  vendor  upon  a  rescission  should 
account  for  the  amount  he  has  received,  with  in- 
terest.   Evans  V.  Bentley  (Tex.)  20  &  W.  Rep.  467. 

In  a  case  where  an  attempt  was  made  to  rescind 
a  sale  of  real  estate,  the  court  says  it  is  necessary  to 
keep  in  view  the  obvious  difference  between  such 
contracts  and  those  for  sale  of  personal  property, 
which  are  to  be  executed  by  deliveries  in  paroela 
extending  through  a  period  of  time.  In  such  cases 
it  often  happens  that  the  portions  delivered  are 
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Dot  make  It  more  certain  than  do  other  de- 
faalts  that  the  party  aggrieved  cannot  get  ex- 
actly what  he  contracted  for ;  for  that  default, 
as  well  aa  for  others,  he  may  be  compensated 
by  suit;  and  by  that  default,  as  readily  as 
by  others,  he  majr  obtain  an  unconscionable 
aayantage,  if  he  is  entitled  to  rescind  or  re- 
tain the  bargain  as  self-interest  may  dictate. 
As  eyidence  of  repudiation  or  abandonment, 
nonperformance  oi  the  first  thing  required  to 
be  done  may  be  more  persuasiye  than  if  the 
promisor  had  partially  carried  out  his  con- 
tract, but,  as  a  basis  on  which  a  right  of  re- 
scission is  to  be  supported,  it  cannot,  merely 
because  it  is  first  in  order  of  time,  have  any 
greater  importance  than  later  defaults.  In 
Sbrrington  v.  Wright,  ubi  9upra^  the  plaintiff 
had  contracted  to  ship  from  Europe  to  the  de- 
fendant in  Philadelphia  1,000  tons  of  rails  in 
each  of  the  months  February,  March,  April, 
Hay,  and  June ;  in  February  he  had  shipped 
400  tons,  which  the  defendant  had  received 


and  paid  for,  not  knowing  that  less  than  the 
required  quantity  had  oeen  shipped ;  In 
March  the  plaintiff  had  shipped  885  tons; 
and  the  defendant,  on  learning  of  these  de- 
ficiencies, declared  the  contract  terminated. 
The  court  held  that  he  was  justified  in  doing 
so.  I  am  not  sure  that  I  perceive  definitely 
the  principle  on  which  this  decision  was 
rested.  But  the  case  seems  now  to  be  cited 
for  the  following  paragraph  in  the  opinion  of 
the  court:  ''The  seller  is  bound  to  deliver 
the  quantity  stipulated,  and  has  no  rieht 
.  .  .  to  compel  the  buyer  to  accept  a  less 
quantity  ;  .  .  .  and  when  the  goods  are 
to  be  shipped  in  certain  proportions  monthly, 
the  seller's  failure  to  ship  the  required  quan- 
tity in  the  first  month  gives  the  buyer  the 
same  rirht  to  rescind  the  whole  contract,  that 
he  would  have  had  if  it  had  been  agreed 
that  all  the  goods  should  be  deliver^  at 
once."  I  cannot  but  think  that  there  is  here 
some  confusion  of  thought.     If  a  contract  of 


•oon  coneumed  or  dispoeed  of,  and  oannot  be  re- 
ttored.  And  hence  many  cases  of  tbfs  kind  have 
occurred  where  for  causes  Rcoruln^  durinjir  the 
progrees  of  execution  one  party  bas  been  per- 
mitted to  rescind  tbe  contract  without  any  restora- 
tion of  what  bas  t)een  deilvered  or  received  under 
it.  By  common  law  one  of  the  parties  could  no 
more  rescind  tbe  contract  without  tbe  otber^s  ex- 
pren  or  implied  assent  than  be  stone  could  have 
Diflde  ft.  While  it  is  true  in  tbe  first  class  of  cases 
that  if  one  party  refuses  to  proceed  such  refusal  is 
tantamount  to  an  assent  to  a  dissolution,  and  will 
Buthorize  the  other  party  to  rescind  it  arbitrarily 
when  the  refusal  has  operated  as  a  prevention  of 
tbe  other  party,  yet  that  a  mere  refusal  has  always 
this  elfeot  and  without  regard  to  tbe  condition  in 
which  the  partiee  are  to  k)e  left,  the  court  says,  **I 
am  by  no  means  prepared  to  admit;**  if,  however, 
the  raleoould  be  received  with  universal  applica- 
tion it  should  appear  that  the  refusal  was  in  no  way 
quslified,  but  absolute.  It  should  substantially 
amount  to  an  avowed  determination  of  the  party 
not  to  abide  by  the  contract.  Fry  y.  Oliver,  20  Vt. 
118.49Am.Dec.7S4. 

b.  ComtruciUm  contraet, 
Biffbt  of  contractor. 

A  refnsal  to  pay  an  instalment  upon  a  building 
contract  when  it  becomes  due.  in  accordance  with 
the  terms  of  the  ajrreement,  is  a  breach  which  indi- 
cates that  one  who  is  guilty  of  it  does  not  intend  to 
be  bound  by  the  contract,  and  therefore  the  otber 
psrty  may  rescind  it  and  recover  for  what  work  he 
tea  done.  Oeary  v.  Bangs.  37  IlL  App.  801:  Preble 
T.  Bottom,  27  Vt.  249;  Strack  v.  Hurd,  41  N.  Y.  8.  R. 
n?:  Smith  t.  Com,  3  Misc.  546;  Thomas  v.  Stewart, 
IS  N.  T.  580. 

If  a  contract  calls  for  monthly  payments  the 
contractor  may,  upon  refusal  of  the  other  party 
to  make  the  payment,  abandon  further  perform- 
ance of  the  contract,  so  as  to  save  ail  his  lecral 
iltrhts  in  the  agreement.  Pigeon  v.  United  States, 
17  ft-  CL  1C7. 

But  m  case  of  a  construction  contract  in  which 
the  work  is  to  k>e  paid  for  by  Instalments,  mere 
failure  to  pay  one  of  the  instalments  when  it  be- 
eofoea  due  will  not  authorize  the  other  party  to 
abandon  the  work  and  bring  an  action  for  all  the 
benefit  he  would  have  received  had  he  fully  per- 
formed.   Coz  y.  McLaughlin,  62  Cal.  690. 

Persons  who  baye  contracted  to  perform  certain 
work  in  consideration  of  monthly  payments  may 
Kfuse  to  complete  the  work  and  sue  for  what  they 
teve  done,  if  the  payments  are  refused,  by  reason 
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of  which  they  are  not  able  to  go  on  with  the  work. 
Dobbins  y.  Higgins,  78  111.  440. 

If  a  party  who  has  undertaken  to  construct  a 
building  is  prevented  from  completing  it  by  the 
failure  of  the  other  party  to  make  his  payments  aa 
provided  in  the  contract,  he  may  recover  the  value 
of  the  labor  expended  in  preparing  material  for 
tbe  structure.    Shulte  v.  Hennessy,  40  Iowa,  868. 

Upon  repeated  refusals  to  pay  Instalments  the 
contractor  may  quit  the  work  and  recover  the 
yalue  of  his  services.    Bean  v.  Miller,  69  Mo.  884. 

Where  work  Is  done  under  a  contract  providing 
for  payment  by  instalments  at  stated  periods,  and 
the  payments  are  not  so  made,  the  contractor  nuty 
quit  the  work  and  then  recover  of  the  defaulting 
party  for  the  amount  done  at  the  contract  rates. 
Mugan  V.  Regan,  48  Mo.  App.  461. 

One  contracting  to  do  work  for  a  corporation 
may  abandon  the  work  if  the  corporation  has  not 
money  to  make  the  payments  as  required  by  the 
contract,  without  losing  his  right  to  be  paid  for  tbe 
work  done.  Cunningham  y.  Massena  Springs  k  Ft. 
0.  R.  Go.  63  Hun,  489. 

Oontnctors  for  building  a  canal  upon  which  pay- 
ments are  to  be  made  monthly  are  Justified  in 
abandoning  tbe  work  if  the  owner  of  the  canal  la 
unable  to  make  tbe  payments  when  due,  and  may 
file  a  lien  for  the  value  of  tbe  work  done.  South 
Fork  Canal  Co.  y.  Gordon.  73  Q.  S.  6  Wall.  661, 18  L. 
ed.894. 

Where  the  owner  of  property  directs  the  con- 
tractor to  leave  the  work,  the  latter  may  do  so  and 
elect  to  treat  the  contract  as  stiU  sul>sisting  and 
recover  for  work  performed  at  contract  prices  and 
damages  for  the  discontinuance,  or  to  treat  itaa 
rescinded  and  recover  on  a  (titanium  meruit  for  tbe 
value  of  tbe  work  which  he  has  done.  Derby  y, 
Johnson,  21  V 1. 17. 

Uader  a  contract  to  pay  a  certain  amount  of 
money  upon  tbe  completion  of  each  lOU  feet  of 
tunnel,  upon  failure  to  make  a  payment  tbe  con- 
tractor is  entitled  to  stop  tbe  work  and  recover  for 
what  he  has  done.  Bennett  v.  Shaughnessy  (Utah) 
22  Pac  Rep.  166. 

In  case  of  a  material  rarianoe  between  the  plans 
on  which  a  bid  for  work  was  made  and  those  fur- 
nished for  the  work,  the  contractor  may  abandon 
the  work  and  sue  for  the  value  of  what  he  has 
done.    Williams  v.  Boehan,  28  Jones  &  S.  819. 

If  performance  of  a  contract  Is  prevented  by  the 
failure  of  the  owner  to  supply  material  according 
to  his  contract,  the  contractor  may  recoyer  on  a 
qaantvm  meruit  for  what  he  has  done.  Gargaln  y* 
Everett,  42  N.  T.  &  B.  61& 
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sale  requires  the  delivery  of  all  the  goods  at 
ODce,  and  Uie  seller  tenders  only  part  at  the 
time  specified,  certainly  the  buyer  may  refuse 
to  accept  Uie  part ;  but  it  is  scarcely  accurate 
to  say  bis  refusal  is  based  upon  a  rescission 
of  the  contract.  He  has  simply  refused  to  do 
what  he  never  agreed  to  do.  But  if  the  goods 
are  to  be  delivered  in  instalments  at  different 
times,  and  the  seller  tenders  one  instalment  on 
the  day  specified,  then,  if  the  buyer  refuses 
to  accept  it,  plainly  his  refusal  must  rest 
upon  A  different  foundation.  He  had  acreed 
to  accept  such  a  tender,  and  his  refusal  can 
be  justified  only  on  the  idea  that  he  has  be- 
come released  from  that  agreement.  That  is 
to  sav,  witli  reference  to  the  point  we  are  now 
considering,  it  must  appear  that  his  agree- 
ment to  accept  the  instalment  tendered  was 
dependent  on  the  due  performance  by  the  sell- 
er of  another  promise,  which  he  had  failed 
to  perform.  We  are  thus  brought  to  the  real 
question    in  all   bargains   of   this   nature, 


whether,  on  the  proper  construction  of  the 
contract,  the  performance  of  any  particular 
stipulation  by  one  party  is  a  condition  pre- 
cedent to  the  continuance  of  obligation  upon 
the  other  party ;  and  logically  this  must  he 
the  question  as  well  with  regard  to  the  6r8t 
stipulation  as  the  subsequent  ones.  On  this 
question  this  court  adopted  the  general  rule 
that  when  the  seller  has  agreed  to  deliver  the 
goods  sold  in  instalments,  and  the  buyer  has 
agreed  to  pay  the  price  in  instalments  which 
are  proportioned  to  and  payable  on  the  de- 
livery of  each  instalment  of  goods,  then  de- 
fault by  either  party  with  reference  to  any 
one  instalment  will  not  ordinarily  entitle  tho 
other  party  to  abrogate  the  contract  We 
were  led  to  the  adoption  of  this  rule  because 
it  seemed  to  be  supported  by  the  greater 
strength  of  judicial  authority,  and  to  be 
most  likely  to  promote  justice.  We  see  no 
sufficient  reason  for  abandoning  it.  The  rule 
governs  the  case  in  hand,  and  maintains  the 


When  the  oompletion  of  a  piece  of  work  Is  ar- 
rested bytheomiflslon  of  the  iMirty  for  whom  the 
work  to  done,  the  contractor  has  an  electioo  to 
treat  the  contract  as  re»c1oded  and  recover  on  a 
quantum  meruit  the  value  of  bis  labor,  or  be  may 
sue  for  the  work  complered  at  tbe  stipulated  price, 
and  for  tbe  loss  Id  profit  a  or  otherwise  sustained  by 
tbe  interruptions.    Jones  v.  Judd,  4  N.  Y.  414. 

If  a  contractor  is  prevented  from  completingr  his 
work  by  tbe  unwarranted  defaults  dt  tbe  other 
party,  he  may  either  sue  upon  tbe  contract  and 
claim  damaises  for  a  breach  of  it,  or  treat  it  as 
abandoned  and  sue  for  tbe  reasonable  value  of  bis 
work.  McCuUouffb  v.  Baker,  47  Mo.  401. 
X  Wbere  a  person  has  contracted  to  do  tbe  carpen- 
ter work  on  a  brick  build ingr*  and  tbe  buildlnff  falls 
before  bis  work  is  completed,  be  may  abandon  tbe 
contract  and  sue  fur  tbe  value  of  bis  services,  if  tbe 
owner  of  tbe  building  requires  him  to  gratuitously 
replace  what  was  destroyed.  Schwartz  v.  Saun- 
ders. 46  HI.  1& 

A  miU-wrlRbt  who  contracts  to  construct  a  saw- 
mill for  a  person  who  undertakes  to  furnish  tbe 
machinery  may  treat  the  contract  as  rescinded 
and  recover  tbe  value  of  work  done  in  case  tbe 
owner  of  the  property  refuses  to  furnish  tbe  ma- 
chinery according  to  bis  contract.  Butts  v.  Hunt- 
ley. 2  lU.  418. 

In  case  of  a  prevention  by  the  owner  of  property 
of  the  completion  thereon  of  work  by  a  contractor, 
tbe  latter  may  recover  for  tbe  profits  be  would 
have  made  bad  be  been  allowed  to  complete.  But 
mere  refusal  of  a  payment  when  it  is  due  is  not  a 
prevention,  but  a  mere  breach,  and,  although  for  it 
the  contractor  may  treat  the  contract  as  rescinded 
and  sue  for  what  be  has  done,  yet  be  cannot  aban- 
don tbe  oontracT  and  recover  tbe  lost  profits.  Cox 
V.  McLaughlin,  54  Cal.  606. 

In  Phillips  &  C.  Constr.  Co.  v.  Seymour,  91  U.  S. 
646, 28  L.  ed.  841,  which  was  an  action  of  covenant 
on  the  contract,  it  appeared  that  plaintiffs  were  to 
do  work  for  defendant  and  were  to  be  paid  for  it  in 
instalments  as  it  was  completed.  After  a  portion 
bad  been  done  defendant  failed  to  make  payment 
and  tbe  plaintiffs  then  stopped  work  and  sued  for 
what  was  already  done.  Tbe  court  held  that  de- 
fendant having  defaulted  on  a  payment  due,  plain- 
tills  were  not  required  to  go  on  at  the  hazard  of 
further  loes,  but  could  recover  for  what  they  bad 
done.  If  a  builder  has  done  a  large  and  valuable 
part  of  the  woik,  but  has  failed  to  complete  within 
tbe  time  limited  by  tbe  covenant,  tbe  other  party 
has  tbe  option,  when  that  time  arrives,  of  abandon- 
ing tho  contract  for  such  failure,  or  of  permitting 
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the  party  In  default  to  go  on.  If  he  abandons  the 
contract  and  notifies  the  other  party,  the  failing 
contractor  cannot  sue  on  tbe  covenant  and  re- 
cover, because  be  cannot  make  or  prove  tbe  neces- 
sary allegations  of  performance  on  hia  own  part 
But  if  tbe  other  party  says  to  him:  **I  prefer  you 
should  finish  tbe  work,"  or  should  Impliedly  say  so 
by  standing  by  and  permitting  it  to  be  done,  then 
he  so  far  waives  absolute  performanoe  as  to  con- 
sent to  be  liable  on  the  covenant  for  the  contraot 
price  of  tbe  work  when  completed. 

A  person  who  contracts  to  lay  a  floor  with 
boards  to  be  furnished  by  another  may  leave  the 
Job  on  tbe  latter*s  neglect  or  refusal  to  furnish 
them,  and  recover  for  what  he  has  done.  HIU  v. 
Hovey,26Vtl69. 

If  the  owner  of  a  building,  who  la  to  furnish 
material  for  its  Improvement,  delivers  the  material 
to  tbe  contractor  upon  such  conditions  as  to 
amount  to  a  refusal  to  deliver,  the  latter  may 
abandon  tbe  contract  and  sue  for  the  value  of  the 
work  which  be  has  performed.  Greene  v.  Baley, 
6  &  1.260. 

Bight  of  owner. 

If  one  party  who  has  contracted  to  erect  a  build- 
ing for  a  certain  price  falls  to  comply  with  bis 
obligations,  the  owner  may  rescind  tbe  contract, 
fintoh  tbe  building,  and  bold  the  contractor  liable 
for  tbe  extra  amount  which  it  cost  htm.  Wardens 
of  Cb.  of  St.  Louis  v.  Kirwan.  9  La.  Ann.  81;  Allen 
V.  Wills,  4  La.  Ann.  97. 

A  contract  for  the  construction  of  a  railroad 
may  be  annulled  by  the  company  If  tbe  oon tractors 
fail  to  perform  their  contract  obligations  until 
they  are  clearly  in  default.  Titus  v.  Cairo  &  F.  U. 
Co.  46  N.  J.  L.  803. 

If  a  contractor  refuses  to  go  on  with  bis  work 
two  courses  are  open  to  the  other  party,  either  to 
act  upon  the  refusal,  accept  the  abandonment,  and 
refuse  any  further  performance  on  his  part,  hold- 
ing the  other  party  liable  for  damages  caused  by 
the  breach,  or  to  refuse  to  accept  the  abandonment, 
and  bold  the  other  party  to  the  performance  of  the 
contract*    Scofield  v.  McGresror,  63  N.  Y.  688. 

If  one  who  has  contracted  to  construct  a  build- 
ing refuses  to  go  on  with  tbe  work,  the  owner  may 
regard  the  contraot  as  rescinded  and  let  the  work 
to  another  without  waiting  for  the  time  to  elapse 
which  had  been  allowed  for  tbe  completion  of  tbe 
building.    Thompson  v.  Laing,  8  Bosw.  4&3. 

If  a  contractor  for  a  piece  of  work  falls  to  per- 
form the  work  in  a  workmanlike  manner,  the 
owner  may  diacbarge  him  and  terminate  the  ooo* 
tract.  Feinberg  v.  Weiher,  46  N.  Y.  8.  B.  380. 
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right  of  the  plaintiff  to  recover  damages  for 
the  defendant's  refusal  to  accept  the'  third 
instalment  of  silk.  Therefore,  as  against  the 
defendant,  the  judgment  is  not  erroneous. 

The  plaintiff  below  assigns  error  upon  the 
exclusion  of  his  claim  for  damages  because 
of  the  refusal  to  accept  the  instalment  de- 
liverable August  15.  In  this  there  was  no 
substantial  error.  Concedins  that  the  defend- 
ant's repudiation  of  the  whole  contract  before 
August  15  absolved  the  sellers  from  the  duty 
of  tendering  an  instalment  on  that  date,  and 
gave  them  an  immediate  right  of  action 
against  the  defendant  for  a  breach  of  contract, 
nevertheless,  when  it  appeared,  as  it  did  on 
the  trial,  that  by  no  possibility  could  the 
sellers  have  made  tender  of  the  silk  due 
August  15,  because  the  silk  did  not  arrive 
in  New  York  until  a  later  day,  it  became 
evident  that  as  to  that  instalment  the  sellers 
suffered  no  loss  by  the  breach. 

There  are  other  assignments  of  error  in  the 


record,  but,  as  counsel  did  not  notice  them 
in  argument,  we  assume  that  they  are  all 
involved  in  the  matters  above  decided,  or  arv 
waived. 
Tlie  judgment  should  be  affirmed. 

Van  Syekel,  J.,  dissenting  (Filed  Mar«»k 
5,  1805)  : 

In  March.  1808,  Gerli  contracted  to  sell  and 
deliver  to  the  Poidebard  Silk  Company  thirty 
bales  of  new  silk ;  ten  bales  to  be  delivered 
between  July  20  and  25,  ten  bales  August  15, 
and  ten  bales  between  September  1  and  10, 
1898.  Gerli  could  not  deliver  the  first  instal- 
ment, and  so  informed  the  silk  company,  nor 
was  Qerli  able  to  deliver  the  second  instal- 
ment. After  the  failure  to  deliver  the  first 
instalment,  the  silk  company  gave  notice  to 
Gerli  that  it  rescinded  the  contract,  and 
would  refuse  to  accept  the  future  deliveries. 
For  the  refusal  of  the  silk  company  to  accept 
the  last  instalment,  deliverable  in  Septem- 


If  one  who  bas  contracted  to  do  the  brick  work 
on  a  building  does  it  in  a  manner  tbat  does  not  fill 
the  contract,  tlie  owner  cannot,  unless  the  defect 
goes  to  the  whole  consideration,  break  the  contract, 
retain  the  benefit  of  the  work  done,  and  refuse  to 
pay  for  it.  Ligget  y.  Smith,  8  Watts,  882,  27  Am. 
Dec.  858. 

If  a  contractor  stipulates  to  build  and  finish  a 
house  bj  a  certain  day.  and  at  the  expiration  of 
the  time  be  has  not  commenced  the  work,  the  other 
party  may  rescind  the  contract.  Miller  v.  Phillips, 
81  Pa.  218. 

If  one  contracting  to  dig  a  well  falls  to  complete 
It  within  the  time  agreed  upon,  the  owner  may  re- 
fuse to  let  him  complete  it  and  not  be  liable  on  a 
fjuantum  meruU  for  the  work  done  if  the  well  is 
not  used.    Davis  v.  Hubbard.  41  Wis.  408. 

The  Louisiana  statute  provides  tbat  the  proprietor 
of  a  building  has  a  right  to  cancel  at  pleasure  the 
bargain  he  has  made  for  its  improvement,  even  in 
case  the  work  has  been  already  commenced,  by  pay- 
ing the  undertaker  for  the  expenses  and  labor  al- 
ready incnrrod  and  such  damages  as  the  nature  of 
the  case  may  require.  8L  Mary^s  Wholesale  Fruit 
k  T.  Market  Co.  Limited  v.  New  Orleans,  47  La.  Ann. 

e.  Ineuranee  contrtieU, 

There  is  no  intention  of  going  into  the  subject  of 
tosorance  here^  since  such  contracts  form  a  class 
by  themeelves;  but  attention  is  called  to  the  follow, 
log  decisions  as  bearing  upon  the  subject  of  the 

If  an  insurer  has  violated  its  contract  and  volun- 
tarily disabled  itself  from  perf ormanoe,the  insured 
is  excused  from  further  performance  or  offer  to 
perform  on  his  part,  and  may  recover  such  dam- 
■ires  as  be  can  show  he  has  sustained.  People  v. 
Empire  Mut.  L.  Ins.  Go.  02  N.  Y.  106. 

Iran  insurance  company  wrongfully  refuses  to 
receive  premiums  due  on  a  policy  the  assured  may 
treat  the  policy  as  at  an  end  and  may  recover  back 
ail  the  premiums  paid  nnder  it.  McKee  v.  Phoenix 
ina.  Co.  28  Mo.  888,  75  Am.  Dec  129. 

if  an  ioauranoe  company  wrongfully  refuses  to 
receive  a  premium  when  it  becomes  due,  the  In- 
sured may  elect  to  treat  the  contract  as  at  an  end 
and  recover  the  just  value  of  the  policy.  Day  y. 
Coonecticat  Genera  I L.  Ina.  Co.  46  Conn.  480, 28  Am. 
Bep.60eL 

d.  ConHnuhng  eaniraetB, 

TlierelBaclasiof  oontraots,  of  which  QwuA  T. 
Pofpmaap  Silk  Mvq.  Go.  is  an  example,  which 

iOL.R.  A. 


are  usually  denominated  continuing  contracts. 
They  are  usually  contracts  for  the  purchase  and 
sale  of  chattels  which  are  to  be  delivered  In  instal- 
ments so  that  the  deliveries  and  payments  shall 
extend  over  a  considerable  period  of  time.  There 
is  much  conflict  of  opinion  upon  the  question 
whether  a  breach  as  to  delivery  or  payment  for  one 
Instalment  will  justify  the  other  party  In  rescind- 
ing or  abandoning  the  contract.  The  attempt  to 
decide  this  class  of  cases  by  the  rules  applicable  to 
other  contracts  has  not  been  very  sucoessf  ul,  and 
has  met  with  some  dissent. 

In  Hoare  v.  Rennfe,  5  Hurist.  ft  N.  19,  29  L.  J. 
Bxcb.  78,  Pollock.  C.  B.,  says  the  principle  of  Boone 
V.  Eyre,  1  H.  81.  273,  note,  applies  to  the  partial 
breach  of  a  single  contract,  but  surely  not  to  a 
breach  of  a  continuing  contract,  as  the  snpply  of:' 
goods  from  day  to  day  or  week  to  week,  where^ 
during  the  contract,  one  party  becomes  wholly  In- 
capable of  performing  his  part. 

In  Mersey  Steel  ft  I.  Co.  v.  Naylor,  L.  B.  9  App: 
Caa.  442.  arg  L.  R.  9  Q.  a  Dlv.648, 61L.  J.Q.a  684, 
47  L.  T.  N.  8. 869, 81  Week.  Rep.  88,  where  thert?  was 
a  contract  to  deliver  a  quantity  of  steel,  a  certain 
amount  each  month,  payments  to  be  made  within 
three  days  after  each  delivery,  the  court  says: 
**You  must  look  at  the  actual  circumstances  of  the 
case,  in  order  to  see  whether  the  one  party  to  the 
contract  Is  relieved  from  the  future  performance 
by  the  conduct  of  the  other.**  It  is  then  said  that 
*^e  payments  according  to  the  contract  were 
not  oonditlons  precedent  to  future  deliveries,  but 
that,  notwithstanding  that  the  parties  might  have 
so  conducted  themselves  as  to  release  each  other 
from  the  contract,  and  that  one  party  might  have 
so  conducted  himself  as  to  leave  it  at  the  option  of 
the  other  party  to  relieve  himself  from  a  future 
performance  of  the  contract**  And  the  court 
held  that  the  failure  to  pay  in  that  case  because  of 
a  mistake  as  to  there  being  a  right  to  pay  as  the 
seller  was  a  corporation  under  prooess  of  winding 
up  was  not  such  a  breach  as  entitled  the  seller  to 
repudiate  the  contract  and  recover  for  what  it  had 
done  under  It. 

Jonassohn  v.  Young,  4  Best  ft  8. 299, 82  L.  J.  Q.  B. 
886, 11  Week.  Bep.  962,  Illustrates  a  distinction  which 
has  been  sought  to  be  established  by  the  Bnglish 
oases.  In  it  the  contract  was  that  plaintiff  should 
furnish  to  defendant  certain  coal  of  a  quality  equal 
to  sam  pie  by  a  boat  to  be  sent  by  defendant.  The  ac- 
tion was  for  breach  of  contract  in  failing  to  accept 
the  ooal,  and  the  declaration  averred  that  defend- 
ant had  absolutely  refused  to  accept  any  more  coal 
whereby  be  had  exonerated  and  disoharged  plain* 
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ber,  Gerli  brought  this  suit,  and  recovered 
damages  in  the  trial  court.  The  only  ques- 
tion in  the  case  is  whether,  under  these  cir- 
cumstances, the  purchaser  had  a  rieht  to 
rescind  the  contract. 

Where  ^oods  are  sold  to  be  delivered  at  a 
specified  time,  the  purchaser  is  not  bound  to 
accept  them  at  a  subsequent  time.  2  Ben- 
jamin, Sales,  p.  893;  2Ghittv,  Cont.  p.  448; 
Behn  v.  Bumess,  8  Best  <ft  S.  757 ;  Bokoes  v, 
Shand,  L.  K.  2  A  pp.  Cas.  455;  Lowber  v. 
Bangs,  69  U,  8.  2  Wall.  728.  17  L.  ed.  768; 
Davison  v.  Von  Lingen,  118  U.  8.  40,  28  L. 
ed.  885.  In  Clark  v.  WrigfU,  5  Phila.  489. 
Hare,  J.,  said  that  the  buyer  was  not  re- 
sponsible unless  tender  was  made  at  the  time 
and  place  specified;  that  no  case,  he  be- 
lieved, could  be  found  where  an  executory 
contract  for  the  sale  of  chattels  has  been 
taken  out  of  the  strict  rule  of  the  common 
law  by  equity,  on  an  equitable  principle. 
In  Jones  v.   United  States,  96  U.  8.  24,  24  L. 


ed.  644,  Mr.  Justice  Clifford  pronounces  this 
rule  to  be  a  rigid  one.  so  that  the  vendee  is 
not  constrained  to  accept  goods  unless  de- 
livered or  tendered  at  the  time  agreed  upon. 
If,  therefore,  the  contract  had  been  to  deliver 
the  thirty  bales  at  one  time,  the  right  of  the 
buyer  to  rescind  on  failure  of  the  vendor  to 
deliver  on  the  day  named  would  be  so  clear 
that  it  would  not  be  debatable.  In  what  re- 
spect does  the  case  under  discussion  differ  in 
Srinciple?  It  is  an  entire  contract  for  the 
elivery  of  thirty  bales,  although  to  be 
in  instalments.  It  cannot,  even  plausibly, 
be  contended  that  the  contract  is  severable 
or  divisible.  The  bargain  was  a  unit,  em- 
bracing all  of  the  thirty  hales,  and  not  three 
separate,  independent  contracts  for  ten  bales 
each.  It  cannot  be  seriously  asserted  that 
the  contract  was  for  anything  other  than 
thirty  bales,  or  that  there  was  any  implied 
term  in  it  that  the  vendee  would  accept  dam- 
ages as  a  substitute  for  such  deliveries  as 


tiff  from  any  further  performance  thereof  on  bis 
part.  Defendant  pleaded  that  plaintiff  first  broke 
the  OOD tract  Id  that  on  one  occasion  he  did  not  send 
coal  equal  to  the  sample,  and  on  another  occasion 
be  detained  the  boat  an  unreasonable  time;  but  the 
court  said  that  In  neither  plea  does  the  matter 
alleged  yo  to  the  root  of  the  consideration,  and  the 
Judgment  was  given  for  plaintiff  oq  the  pleas, 
although  by  a  mistake  In  the  report  In  4  Best  & 
Smith  it  Is  stated  that  judgment  was  for  defend- 
ant. 

The  contract  Itself  may  be  such  as  to  settle  Its 
own  Interpretation. 

Thus,  If  In  a  continuing  contract  the  payments 
are  to  be  by  paper,  which  under  the  contract  must 
become  due  before  all  the  goods  are  delivered,  the 
delivery  of  the  Instalments  as  they  beoomedue  will 
not  be  a  oondition  precedeot  to  the  further  per- 
formance of  the  contract.  Maryland  Fertilizing  ft 
Hfg.  Ck).  V.  Loreotz,  44  Md.  218. 

So  the  refusal  of  performance  may  be  such  as  to 
show  that  It  is  intended  as  a  breach  of  the  entire 
oontract,  in  which  event  the  aggrieved  party  is  held 
to  be  entitled  to  act  accordingly. 

Thus,  an  absolute  refusal  to  deliver  more  oil 
under  a  oontiouing  contract  will  authorize  the 
purchaser  to  refrain  from  making  further  tenders 
of  price,  and  give  him  a  right  to  sue  for  breach  of 
the  contract.  Forsyth  v.  North  American  Oil  Co. 
68  Fa.  168. 

So,  in  case  of  a  sale  of  a  crop  of  peaches  to  be  de- 
livered from  day  to  day  and  paid  for  at  the  end  of 
each  week,  the  seller  may  treat  the  contract  as  re- 
scinded  upon  the  refusal  of  a  single  payment. 
Beybold  v.  Y oorhees.  30  Pa.  118. 

8o,1n  a  case  where  a  certain  amount  was  to  be  paid 
for  the  transmission  of  news  over  a  telegraph  line, 
where  the  company  refused  to  furnish  statements 
of  the  amount  collected  or  to  pay  over  the  excess 
collected,  the  court  held  that  a  single  omission,  if 
made  on  a  ground  that  would  apply  to  future  omis- 
sions, is  a  breach  that  absolves  the  other  party 
from  the  duty  of  considering  the  contract  as  con- 
tinuing and  of  performing  or  continuing  perform- 
ance thereafter.  Goodsell  v.  Western  U.  Teleg. 
Co.  80  Jones  ft  S.  88. 

So,  under  a  continuing  oontract  for  the  delivery 
of  iron  the  purchaser  will  not  be  bound  to  ac- 
knowledge the  continued  existence  of  the  contract 
after  such  repeated  failures  to  make  deliveries 
required  by  the  contract  as  to  defeat  Its  objects. 
Bollman  v.  Burt,  61  Md.  41A. 

So.  a  seller  of  goods  to  be  delivered  and  paid  for 
in  instalments  may,  upon  receiving  notice  from 
the  buyer  that  be  will  aooept  no  more,  treat  the 
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contract  a?  rescinded  and  sue  for  those  already  de- 
livered. Bartholomew  v.  Markwiok,  15  C  R  N.  8. 
711, 83  L.  J.  0.  P.  145.  10  Jur.  N.  &  615, 9  L.  T.  N.  S. 
651, 12  Week.  Bep.  814. 

So,  if,  m  a  continuing  oontract  for  the  sale  of 
goods  the  purchaser  does  not  pay  for  one  instal- 
ment under  such  circumstances  as  to  give  the  seller 
reasonable  ground  for  believing  that  be  will  be 
unable  or  does  not  intend  to  go  on  with  the  con- 
tract, the  seller  Is  Justified  In  repudiating  It. 
Bloomer  v.  Bernstein,  L.  B.  9  C.  P.  588,  48 1*.  J.  G.  P. 
875. 81 L.  T.  N.  8.  806. 

Bo,  where  defendant  agrees  to  deliver  straw  upon 
plaintiff's  premises,  to  be  paid  for  when  delivered 
at  so  much  per  load,  if  the  purchaser  refuses  to 
pay  wben  the  loads  are  delivered,  but  insists  on  the 
right  to  keep  a  load  in  advance,  the  seller  may  re- 
fuse to  deliver  more  straw  and  resist  an  action 
brought  against  him  for  breach  of  his  contract. 
Withers  v.  Keynolds,  2  Bam.  ft  Ad.  883. 

Where  a  contract  provided  for  the  manufacture 
of  a  certain  quantity  of  lumber  each  month  by  one 
party  and  the  acceptance  of  and  payment  for  ttby 
the  other,  and  the  latter  during  the  time  of  per- 
formance notified  the  former  that  he  would  receive 
no  more,  the  court  held  that  the  seller  was  entitled 
to  treat  the  contract  as  wholly  broken  by  the  buyer 
and  sue  to  recover,  firstly,  the  contract  price  of 
lumber  actually  delivered  and  received  under  the 
contract;  and  secondly,  upon  the  breach  to  recover 
the  entire  damages  resulting  from  the  breach  on 
the  part  of  the  buyer  in  putting  an  end  to  and  re- 
fusing to  receive  any  more  lumber  under  the  coo- 
tract.  The  court  says:  **There  was  not  merely  a 
neirlect  of  payment,  but  they  (plaintiffs)  were  notl- 
fled  by  defendants  that  they  should  treat  the  con- 
tract as  at  an  end  and  would  receive  no  more 
lumber  under  it.  Defendants  thereby  prevented 
plaintiffs  from  fulfilling  their  contract.  The  plain- 
tiffs after  this,  even  if  they  would  be  Justified  in 
so  doing,  could  not  be  required  as  a  condition  pre- 
cedent to  obtaining  adequate  relief  for  the  breach 
to  go  on  manufacturing  lumber  at  the  risk  of 
finding  no  market  for  it  or  of  being  unable  to  col- 
lect from  the  defendants  the  amount  that  might 
become  due  under  the  contract.  There  was  a  total 
breach  of  an  entire  contract  and  the  platntisa  were 
entitled  to  sue  upon  the  breach  immedutely  to 
recover  the  entire  damages  resulting  from  it  wltli- 
out  waiting  for  the  time  for  full  performanoe  to 
elapse.    Hale  v.  Trout,  85  Gal.  848. 

As  to  the  right  to  go  on  and  complete  after 
notice  to  desist,  see  not€  to  Davis  v.  Bronaon  (N. 
D.)  16  L.  &  A.  655. 

But  on  the  direct  question  as  to  the  right  to  !• 
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were  not  made  by  the  Tendor,  and  still  be 
under  obligation  to  recelTe  such  deliveries 
«s  the  vendor  elected  to  make.  Damages  are 
«d judged  fur  breach  of  contract ;  they  are  not 

fiven  as  part  performance  of  the  contract, 
t  is  true  that  the  failure  to  make  the  first 
delivery  left  in  tiie  purchaser  the  option  to 
insist  upon  delivery  of  the  subsequent  instal- 
ments, which  option  he  would  exercise  only 
in  case  the  market  value  of  the  goods  did  not 
depreciate ;  and  in  that  respect  he  would  have 
the  advantage  of  the  other  party  to  the  con- 
tract. The  same  result  would  follow  if  the 
thirty  bales  were  to  have  been  delivered  in 
bulk  ;  for  in  that  case,  also,  the  vendee  would 
not  elect  to  rescind,  but  would  insist  upon 
the  execution  of  the  engagement,  if  there  was 
a  rise  in  the  market  price.  The  advantaj^e 
in  position  which  in  such  case  the  buyer  oc- 
cupies arises  from  the  fact  that  he  has  per- 
formed, or  is  ready  to  perform,  on  his  part, 
while  the  other  party  is  in  default ;  and  such 


advantage  therefore  has  a  ] ust  basis.  No  case 
has  been  brought  to  the  attention  of  the  court 
where  the  vendee  has  been  held  to  the  execu- 
tion of  the  contract  where  he  announced  his 
election  to  rescind  after  the  seller  failed  or 
refused  to  make  the  first  delivery.  Hoare  y. 
Rennie,  5  llurlst.  &  N.  19,  is  precisely 
in  point,  recognizing  the  right  of  rescission 
in  a  case  as  that  before  us.  This  case  was 
criticised  in  Simpson  v.  Orivpin,  L.  R. 
8  Q.  B.  17,  but  in  Honek  v.  MuUer,  L.  R. 
7  Q.  B.  Div.  92,  Lord  Justice  Bramhall 
says  that  Hoare  v.  Bennie  has  never  been 
overruled;  that  in  Simpson  v.  Orippen  the 
court  evidently  did  not  understand  it.  He 
approved  of  the  decision  in  Simpson  v.  Crip- 
pen,  and  distinguishes  Eoare  v.  Bennie  by 
the  fact  that  in  the  former  case  there  had 
been  part  performance  of  the  contract,  and 
it  could  not,  therefore,  be  undone.  Lord 
Bramhall  further  pertinently  remarks  thai 
''it  has  never  yet   been  held  that  a   man 


ccind  for  a  breach  in  respect  to  one  Inatalment, 
there  seems  to  be  a  hopeless  confltct.  One  line  of 
<]eci«iODa  holds  that  a  breach  which  oolj  extends 
to  a  sioffle  instalment  Is  not  ground  for  rescission. 

In  caSie  of  a  contfnuingr  contract  of  sale,  which 
does  not  make  pa:pmentaeonditlon  precedent  to 
the  continuing  obligation  to  sell  and  deliver,  de- 
fault of  payment  will  not  release  the  other  party, 
unless  the  conduct  of  the  defaulting  party  evinces 
an  intention  on  his  part  to  abandon  the  contract 
and  no  longer  to  be  bound  thereby.  Otis  v.  Adams, 
€6N.  J.L.88. 

In  case  of  a  continuing  contract  default  by  one 
party  in  making  particular  payments  or  deliveries 
will  not  release  the  other  party  from  his  duty  to 
make  the  other  deliveries  or  payments  stipulated 
In  the  contract,  unless  the  conduct  of  the  party  in 
default  be  such  as  to  evince  an  intention  to 
abandon  the  contract  or  a  design  no  longer  to  be 
bound  by  its  terms.  Blackburn  v.  Bellly,  47  N.  J. 
L.  890. 54  Am.  Rep.  159;  Trotter  v.  Heckscher,  40  N. 
J.  Eq.  «66;  Lehigh  Line  &  1.  Co.  v.  Trotter.  43  N. 
J.  Eq.  193;  Trotter  v.  Heckscher,  42  N.  J.  Eq.  258. 

In  Simpson  v.  Crippln.  L.  R.  8  Q.  B.  14,  42  L.  J.  Q. 
B.  28, 27  L.  T.  N.  S.  646, 21  Week.  Rep.  141,  whore  the 
•oontract  was  to  take  away  about  500  tons  of  coal 
•each  month,  and  the  first  month  wagons  were  sent 
for  only  158  tons,  whereupon  the  seller  refused  to 
deliver  any  more  under  the  contract,  the  court 
aays:  *'No  sufficient  reason  has  been  urged  why 
damages  will  not  be  a  compensation  for  the  breach 
by  the  plaintiffs,  and  why  the  defendant  should  be 
at  Iltierty  to  annul  the  contract."  But  the  defend- 
ants having  reU<id  on  Hoare  v.  Rennie.  5  Hurlst.  & 
N.  19, 29  L.  J.  Ezcb.  73,  it  was  said:  '*It  Is  difficult  to 
understand  on  what  principle  that  case  was  de- 
•cided.  If  the  principle  was  that  wherever  the 
plaintiff  has  broken  his  oontract  first,  he  cannot 
sue  for  a  subsequent  breach  by  the  defendant,  the 
decision  would  be  opposed  to  the  authority  of 
many  other  cases.  ** 

To  what  cases  the  oourt  had  reference  when 
making  that  remark  Is  not  apparent.  It  would 
«eem  from  the  authorities  collected  in  this  note 
that  they  were  not  cases  upon  the  subject  of  re- 
acission,  and  If  not  they  could  hardly  be  regarded 
as  authority  for  the  decision  of  the  case  then  be- 
fore theuL 

One  who  hsfl  undertaken  to  act  as  agent  for  the 
asJe  of  ooal  Is  not  Justified  in  rescinding  his  agree- 
ment because  of  one  (aflureto  furnish  merchanta- 
ble coal  according  to  the  contract.  In  order  to 
Justify  such  action  the  failures  must  be  of  such 
frequencyiaS'  to  make  It  unjust. to  require  a con- 
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tinuance  of  the  agreement    Gannon  Coal  Co.  v. 
Taggart,  1  Colo.  App.  60. 

If  the  payment  for  an  Instalment  when  delivered 
is  not  made  expressly  or  impliedly  a  condition 
precedent  to  future  delivery,  the  mere  omission 
to  make  it  will  not  authorize  the  other  party  to 
abandon  the  contract.  Tucker  v.  Billing,  3  Utah,  82. 

If  the  contract  Is  to  deliver  all  the  coal  which  the 
other  party  shall  need  In  his  business  for  a  certain 
time,  payments  to  be  made  for  the  ooal  delivered 
In  one  month  on  the  10th  of  the  next  month,  mere 
failure  to  pay  according  to  the  contract  will  not 
justify  a  rescission  of  the  contract,  since  it  Is  sever- 
able and  the  breach  of  the  payment  does  not  go  to 
the  whole  of  the  consideration.  Hansen  v.  Con- 
sumers* Steam  Heating  Co.  73  Iowa,  77;  Osgood  v. 
Bauger,  75  Iowa.  660, 1  L.  R.  A.  666. 

Under  a  contract  to  sell  ten  car  loads  of  produce 
with  the  right  to  draw  for  the  price  of  each  as  de- 
livered, the  refusal  of  the  purchaser  to  pay  for  the 
first  carload  when  delivered  claiming  the  right  to 
hold  the  price  to  insure  the  compliance  with  the 
remainder  of  the  oontract  will  not  entitle  the  seller 
to  refuse  to  furnish  the  remainder  of  the  produce. 
The  oourt  says:  **Defendants  were  not  in  default  as 
to  the  unexecuted  portion  of  the  contract.  Nor 
did  It  appear  that  they  ever  would  be  in  default  as 
to  them  as  they  expressed  a  willingness  to  pay  for 
the  other  nine  car  loads  as  they  Should  be  delivered, 
and  there  Is  no  claim  that  they  were  not  able  to 
perform  their  undertaking  in  that  regard.  They 
did  not  refuse  absolutely  to  pay  for  the  oar  load 
which  was  delivered.  It  was  not  understood  at  the 
time  the  contract  was  made  that  plaintiffs  were 
dependent  for  the  means  to  purchase  the  subse- 
quent car  loads  on  the  money  which  they  were  to 
obtain  for  those  first  delivered,  nor  Is  it  shown  that 
they  were  so  dependent.  Rescission  of  a  divisible 
contract  will  not  be  allowed  for  a  breach  thereof, 
unless  such  breach  goes  to  the  whole  contract. 
Myer  v.  Wheeler,  65  Iowa,  890. 

Where  the  seller  of  iron  deliverable  in  instal- 
ments neglected  to  deliver  the  first  instalment  un- 
til several  months  after  it  was  due,  because  of 
which  the  purchasers  refused  to  make  payment  for 
it  claiming  the  right  to*set  off  the  loss  which  they 
had  sustained  because  of  such  failure,  the  court 
held  such  refusal  did  not  show  an  intention  to 
abandon  the  oontract  which  would  give  the  seller 
the  right  to  refuse  to  make  further  delivery. 
Freeth  v.  Burr,  L.  R.  9  a  P.  206.  48  L.  J.  a  P.  91, 89 
L.  T.  N.  8.  778.  22  Week.  Rep.  87a 

In  Weaver  v.  Seralons,  6  Taunt.  154, 1  Marsh.  6QS, 
which  was  an  action  of  ooveoant  for  buymg  malt 
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may  break  his  contract,  render  the  perform- 
ance of  the  whole  impoBslble,  and,  though 
nothing  has  been  done  under  it,  insist  on  the 
performance  of  the  remainder. "  In  Norring- 
tan  V.  Wright,  115  U.  8.  188,  29  L.  ed.  866. 
Mr.  Justice  Gray  discusses  the  English  cases 
very  elaborately,  and  shows  clearly  iLat  there 
is  no  support  in  the  law  for  the  doctrine 
that  the  vendor,  after  he  himself  Is  in  default 
as  to  the  first  delivery,  can  enforce  perform- 
ance of  the  remaining  part  of  the  bargain  by 
the  vendee.  He  most  confidently  asserts  that 
in  mercantile  transactions  an  agreement  to 
deliver  goods  at  a  specified  time  is  to  be 
regarded  as  a  warranty,  upon  failure  or  non- 
performance of  which  the  party  aggrieved 
may  repudiate  the  whole  contract ;  that  **  the 
seller  is  bound  to  deliver  the  quantity 
stipulated,  and  has  no  right  either  to  com- 
pel the  buyer  to  accept  a  less  quantity,  or 


to  require  him  to  select  part  out  of  a  greater 
quantity;  and  when  the  goods  are  to  be 
snipped  in  certain  proportions  monthly,  the 
seller's  failure  to  ship  the  required  quantity 
in  the  first  month  gives  the  buyer  the  same 
right  to  rescind  the  whole  contract  that  he 
would  have  had  if  it  had  been  agreed  that  ell 
the  goods  should  be  delivered  at  once. "  Thia 
case  was  approved  in  Cleveland  Bolting  MiU 
Co.  V.  lOufdes,  121  U.  8.  255,  80  L.  ed.  920, 
and  is  unchallenged  authority  in  the  Federal 
courts.  In  Elaekburn  v.  RetUy,  47  N.  J.  L. 
290.  54  Am.  Rep.  169,  the  buyer  accepted  five 
weeklv  deliveries,  and  paid  for  them  without 
objection.  He  refused  afterwards  to  accept 
the  sixth  delivery,  not  because  it  was  not  ia 
time,  but  for  the  reason  that  he  objected  to 
tbe  quality  of  the  goods  previouslv  accepted 
and  paid  for.  This  court  held  that  under 
these   circumstances   the   buyer   could   not 


of  a  third  person  after  contracting  to  purchase  of 
plaintltr,  the  defense  was  that  defendant  bad  de- 
livered bad  malt,  and  that  therefore  defendant  pro- 
cured his  malt  elsewhere;  the  court  based  its  rul- 
ing mostly  on  the  words  of  the  contract,  and  held 
that  under  it  a  single  breach  by  plaintiff  did  not 
destroy  the  contract.  Dallas,  J.,  says:  **T  think 
each  of  these  parties  has  a  complete  remedy  and 
must  resort  to  the  remedy  by  action  on  their  re- 
Bpective  covenants,  and  that  the  breach  by  plsln- 
tlff  of  his  covenant  is  no  discharge  of  the  present 
action.** 

The  numerical  weight  of  authority  Is,  however, 
on  tbe  other  side. 

In  Hoare  v.  Bennle,  5  Hurlst.  &  N.  19,  29  L.  J. 
Bzch.  73,  the  contract  was  to  furnish  a  large  quan- 
tity of  iron  to  be  shipped  In  certain  months  a  cer- 
tain proportion  each  month,  and  the  seller  shipped 
In  the  first  month  only  a  small  part  of  what  the 
contract  called  for,  whereupon  the  purchaser  in- 
formed him  that  he  would  not  be  bound  by  the 
contract  and  the  seller  brought  suit.  Tbe  court 
sayF:  **A  man  has  no  right  to  say  that  which  is  a 
breach  of  an  agreement  Is  a  performance  of  it. 
On  that  ground  this  case  is  distinguished  from 
almost  every  other  case  that  has  been  cited. ^ It 
does  not  turn  upon  the  question  of  condition  pre- 
cedent. The  only  qaestion  Is  whether  if  a  man 
who  is  bound  to  perform  his  part  of  a  contract 
does  not  do  so,  he  can  enforce  the  contract  against 
another  party."  And  the  court  held  that  in  case 
ofia  failure  to  comply  with  the  contract  in  refer- 
ence to  the  first  shipment  the  purchaser  might  re- 
fuse to  accept  and  rescind  the  contract;  but  this 
might  not  be  so  if  the  breach  was  in  a  subsequent 
shipment,  since  .then  the  seller  could  not  be  put 
in  statu  qpio, 

Hoare  v.  Rennie,  5  Hurlst.  ft  N.  19.  29  L.  J.  Ezch. 
78.  was  followed  In  1881.  by  Honck  v.  Muller.  L.  R. 
7  Q.  B.  Dl  V.  92.  46  L.  T.  N.  S.  202,  68  L.  J.  Q.  B.  639, 29 
Week.  Rep.  880. 

In  Norrington  v.  Wright,  116  U.  8. 188, 29  L.  ed. 
806,  the  court  after  examiniUK  the  authorities  upon 
the  question  states  that  the  rule  laid  down  In  the 
earlier  cases  of  Hoare  v.  Rennie.  fwpra.  and  Cod- 
dington  v.  Faleologo.  L.  R.  2  Exch.  198.  86  L.  J. 
Ezch.  78, 16  L.  T.  N.  S.  681, 16  Week.  Rep.  961,  as 
well  as  the  later  cases  of  R^ter  v.  Sala.  L.  R.  4  C.  P. 
Div.  289.  48  L.  J.  C.  P.  492,  40  L.  T.  N.  S.  776, 27  Week. 
Rep.  631,  and  Honck  v.  Muller,  supra,  appears  to 
be  supported  by  a  greater  weight  of  authority 
than  the  rule  stated  in  the  intermediate  cases  of 
Simpson  r.  Crippin.  L.  R.  8  Q.  B.  14. 42 1.  J.  Q.  a  28. 
27i  L.  T.  N.  8. 646,  21  Week.  Rep.  141,  and  Brandt  v. 
Lawrence,  L.  R.12Q.B.  Div.  844,  46  L.  J.  Q.  B.287, 
24  Week.  Bep.  748,  and  to  accord  better  with  the 
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general  principles  affirmed  by  the  House  of  Lords 
in  Bowes  v.  Shand,  L.  R.  2  App.  Cas.  466,  46  L.  J.  Q. 
a  561, 86  L.  T.  N.  8.  867, 26  Week.  Rep.  780,  while  it 
in  no  wise  contravenes  the  decision  of  that  tri- 
bunal in  Mersey  Steel  ft  I.  Co.  v.  Naylor.  L.  a  • 
App.  Cas.  442.  affirming  !:«.  a  9  Q.  B.  Div.  648,  51  li. 
J.  Q.  B.  684,  47  L.  T.  N.  8.  869.  81  Week.  Rep. «. 

In  Coddington  v.  Paleologo,  supra,  the  contract 
was  to  deliver  goods  on  "April  17  complete  on 
8th  of  May,"  and  tbe  court  heid  that  if  it  bound  the 
seller  to  commence  delivery  on  April  17.  the  buyer 
could  rescind  if  he  did  not  do  so.  In  Brandt  v. 
Lawrence.  auprOy  there  was  a  contract  for  oata  to 
be  shipped  within  a  certain  time,  and  it  was  heia 
that  all  shipped  within  that  time  must  be  received 
although  the  rest  were  late.  In  Reuter  v.  Sala^ 
mipro.  there  was  a  contract  for  the  sale  of  a  cer- 
tain quantity  of  pepper  to  be  shipped  in  certaiik 
months  and  when  It  appeared  that  only  part  of  the 
quantity  was  placed  on  board  the  vessel  during  the 
designated  month,  the  buyer  was  entitled  to  reject 
all  as  not  complying  with  the  contract.  These 
cases,  it  will  be  observed,  are  not  strictly  on  the 
point  and  can  only  be  regarded  as  authority  by 
analogy. 

In  case  of  a  continuing  contract  for  the  sale  ot 
oom,  in  which  payments  are  to  be  made  when  ship- 
ments are  received,  the  refusal  to  make  a  payment 
will  authorize  the  seller  to  rescind  and  refuse  to 
deliver  any  more  of  the  corn.  Rugg  v.  Moore,  110 
Pa.  286. 

Failure  to  pay  according  to  contract  for  com- 
modities furnished  under  a  continuing  sale  Is  a 
breach  which  gives  the  seller  the  right  to  treat  the 
contract  as  terminated  and  bring  an  action  for  the 
value  of  what  has  been  furnished.  Kokome 
Strawboard  Co.  v.  Inman,  184  N.  Y.  92. 

Refusal  to  give  a  note  for  the  balance  due  on  sev- 
eral invoices  of  lumber,  delivered  under  a  contract 
for  the  sale  of  a  large  amount  to  be  delivered  a 
small  portion  at  a  time  as  the  contract  required^ 
will  give  the  seller  the  right  to  rescind  the  con- 
tract and  sue  for  what  has  been  delivered.  Stocks- 
dale  V.  Schuyler,  29  N.  Y.  8.  a  880. 

Under  an  agreement  to  furnish  40.000  yards  of 
flannel  each  month,  the  furnishing  of  only  26,000 
yards  the  first  month  is  such  a  breach  of  the  con- 
tract as  will  authorize  the  purchaser  to  reacind* 
Biting  Woolen  Co.  v.  Martin.  6  Daly,  417. 

A  breach  by  the  vendor  at  the  outset  of  a  oon- 
tinning  contract  of  sale  will  justify  the  vendee  in 
rescinding  the  contract  in  toto^  and  refusing  to  ac- 
cept anything  that  may  subsequently  be  delivered 
under  it.    Pope  v.  Porter.  102  N.  T.  866. 

Under  a  contract  which  Is  Indirlslbie  and  to  be 
fulfilled  by  the  delivery  of  a  oommodlty  In  instol* 


1885. 


OeBLX   7.  POIDSBABD  SiLK  MA19UFACTUBIN0  Co. 


78 


rescind,  hut  mast  resort  to  his  HCtion  for 
damages  for  the  defects  in  the  goods  which 
had  been  furnished.  That  case  was  properly 
decided  under  the  prevailing  rule  which  an- 
plies  to  rescission.  It  is  the  admitted  rule 
that  rescission  cannot  be  resorted  to  where 
part  of  the  contract  has  been  executed  and 
The  parties  cannot  be  placed  in  statu  quo. 
The  entire  contract  must  be  rescinded,  or 
there  can  be  no  rescission.  Under  the  rule 
OD  which  the  judgment  below  is  baaed,  if 
there  is  a  contract  for  twelve  successive 
month] V  deliveries,  the  vendor  may  refuse  to 
make  eleven  of  the  deliveries  as  the  due  days 
arrive,  and  still  hold  the  vendee  to  the  ac- 
ceptance of  the  twelfth  delivery.  Such  a 
doctrine  will  be  startling  to  the  business  com- 
munity. It  needs  no  discussion  to  show  that 
in  those  pursuits  where  supplies  are  essential 
to  the  employment  of  labor  no  business  en- 
terprise can  lie  conducted  with  safety  or  suc- 


cess under  such  a  rule.  A  contract  for  goods 
in  instalments  is  thereby  perverted  into  an 
agreement  to  eneage  in  a  succession  of  law - 
suir«,  if  the  vendor  so  elects,  for  such  dam- 
ages as  the  purchaser  may  be  able  to  recov- 
er, as  a  substitute  for  what  he  expressly 
bargains  for,  and  during  all  this  period  the 
purchaser  cannot  safely  secure  his  needed 
supplies  elsewhere,  because  he  cannot  know, 
until  the  due  days  arrive,  whether  the 
vendor  will  make  further  default.  The  in- 
justice of  such  an  exposition  of  the  law  is 
even  more  conspicuous  when  we  consider  that 
in  many  cases  the  purchaser  will  be  com- 
pelled to  seek  redress  in  the  courts  of  another 
state,  or  in  those  of  a  foreign  country.  I  can- 
not assent  to  a  doctrine  so  subversive  of  cer- 
tainty and  success  in  commercial  transac- 
tions. In  my  opinion,  the  judgment  below 
should  be  reversed. 


merits,  the  failure  to  deliver  or  receive  an  in- 
italment  in  accordaoce  with  the  oon tract  releases 
the  other  party.  Smith  v.  Keith  4r  P.  Coal  Co.  86 
Mo.  App.  687. 

One  who  has  afrreed  to  buy  certain  barrels  and 
ho^beadaibut  wbo  refuses  to  pay  for  a  quantity 
which  are  delivered,  cannot  maintain  an  action 
■gainst  the  teller  because  of  his  refusal  to  furnish 
any  more  until  such  payment  is  made.  Landeohe 
V.  Sarpy,  87  La.  Ann.  88&. 

To  John  A.  RoebUogr*s  Sons  Co.  v.  Lock  Stitch 
Fence  Co.  28  111.  App.  184.  it  is  said  the  law  appears 
to  be  well  settJed  that  where  a  certain  commodity 
Usftid  to  be  deUvered  in  instalments  and  received 
in  tbat  manner,  the  failure  of  the  seller  to  fuifUl  the 
contract  in  the  pai-ticular  of  not  dellverinir  the 
qna*Tity  required  as  to  either  of  the  instalments 
gi\eB  the  purchaser  the  right  to  rescind  the  entire 
contract. 

In  McOrath  v.  Gteirner,  77  Md.  881,  a  contract  for 
the  sale  of  oyster  shells  to  be  paid  for  on  the  flrst 
of  each  successive  week  for  the  shells  delivered 
during  the  week  preceding  was  considered  to 
mean  that  payment  was  an  essential  part  of  the 
contract,  and  tbat  failure  to  make  it  would  entitle 
the  seller  to  refuse  to  deliver  any  more  shells  un- 
.der  the  contract. 

In  Johnson  v.  Allen,  78  Ala.  387,  50  Am.  Rep.  84, 
there  is  implied  recognition  of  the  right  to  term- 
inate a  continuing  contract  for  failure  to  deUver 
an  instalment,  for  the  court  says  a  delivery  of 
only  part  of  the  quantity  ordered,  or  a  failure  to 
deliver  any  part  of  it.  does  not  terminate  the  con- 
tract, unless  the  plaintiff  saw  proper  so  to  treat  and 
regard  it. 

In  a  case  where  there  was  a  contract  for  rails  to 
be  delivered  a  certain  amount  each  month,  and  the 
purchaser  attempted  to  rescind  because  of  a  fail- 
are  to  deliver  the  required  amounts  during  the 
first  two  months,  the  court  held  tbat  the  right  to 
rescind  existed,  saying:  **This  equitable  doctrine  [of 
Kveranoe]  should  not  be  invoked  by  one  wbo  has 
failed  to  perform,  for  the  purpose  of  defeating  the 
others  right  to  rescind,  and  thus  to  protect  him- 
self against  the  consequences  of  his  own  wrong. 
As  against  suob  a  party  the  contract  should  be 
treated  and  enforced  as  entire.  ....  To  ren- 
der the  defaulting  party's  claims  of  severance 
'Moalcal,**  it  is  necessary  to  take  a  step  forward,  and 
hold  tbat  snch  a  transaction  constitutes  several 
distinct*  Independent  contracts.  Then,  of  course, 
it  follows  that  a  failure  as  respects  one  of  several 
•acoessfve  deliveries  affords  no  right  to  rescind  in 


regard  to  those  yet  to  be  made.**  The  court  then 
says  this  step  has  been  taken  by  the  English  courts, 
and  that  the  cases  in  this  country  are  inharmon- 
ious, but  in  that  case  they  refuse  to  take  the  step. 
Norriogton  v.  Wright,  6  Fed.  Kep.  768,  21  Am.  L. 
Beg.  N.  8. 80S. 

If  there  is  a  contract  for  the  sale  of  a  certain  quan- 
tity of  iron  rails  to  be  shipped  a  certain  number  of 
pounds  each  month,  and  there  is  a  material  varia- 
tion from  such  amounts  in  the  monthly  shipmenis. 
the  buyer  may  rescind  the  contract.  The  court 
says:  **The  plaintiff,  denying  the  defendants 
right  to  rescind,  and  asserting  that  the  contract 
was  still  in  force,  was  bound  to  show  such  perform- 
ance on  his  part  as  entitled  him  to  demand  per- 
formance on  their  part,  and,  having  failed  to  do 
so,  cannot  maintain  this  action."  Norrington  v. 
Wright,  116  U.  8. 188,  29  L.  ed.  806. 

Tn  case  of  a  contract  to  deliver  certain  castings 
to  a  certain  amount  on  a  credit  of  a  year  a  refusal 
to  receive  a  lot  when  sent  puts  an  end  to  the  con- 
tract as  to  the  obligation  to  deliver  the  balance  and 
give  the  stipuUited  credit  for  the  amount  delivered. 
Tyson  v.  Doe.  16  Vt.  671. 

Where  there  was  a  contract  for  the  products  of 
certain  looms  to  he  delivered  in  lots  of  1,000  each« 
and  the  first  deliveries  were  not  according  to  con» 
tract,  and  the  purchaser  claimed  the  right  to  re- 
scind, the  court  says  tbat  '*to  bold  that  the  pur- 
chaser must  receive  such  lots  as  are  of  the  right 
quality,  and  tbat  for  the  periods  when  they  are  not 
so  he  must  supply  himself  elsewhere,  and  sue  for 
bis  damages,  or  claim  to  deduct  them,  would  in- 
troduce confusion  into  business.  It  would  in 
most  cases  entirely  frustrate  the  object  of  the  con- 
tract." The  court  then  reviews  the  cases  on  the 
question,  and  says:  ''This  conflict  has  arisen^ 
partly,  we  think,  from  applying  to  this  class  of 
contracts,  distinguished  from  all  others  by  this 
marked  peculiarity  (of  requiring  suooeesive  de- 
liveries), principles  of  decision  which  properly  l)e- 
longed  only  to  other  classes  of  contracts.  In  cases 
of  contracta  for  successive  deliveries  the  doctrine 
of  condition  precedent  becomes  more  difficult  of 
application.  So  also,  when  In  such  cases  the  arti- 
cles already  delivered  have  been  used,  it  becomes 
impossible  for  the  party  rescinding  to  return  them 
and  put  the  other  party  in  statu  quo.  Oontracts  of 
this  sort  should  t)e  carried  out  according  to  their 
spirit  and  object,  without  regard  to  the  mere 
technicalities,  and.  we  might  well  say,  quibbles,  of 
the  older  decisions.**  King  Philip  Mills  v.  Slater« 
12  B.L  82, 84  Am.  Rep.  608.  H.P.  F. 
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Augustus  M.  FIELD,  Appt, 

V. 

BOARD    OF  ALDERMEN  of  the  aty  of 
New  York,  Hespts. 

Town  of  WESTCHESTER,  Appt, 
Louis  F.  HAFFEN  et  at,  Bespts. 


Village  of  WILLIAMSBRIDGE,  Appt, 

V. 

Louis  F.  HAFFEN  et  at,  Bespts. 
a47  N.  Y.  1.) 

1.  The  duty  and  burden  of  showing^ 
that  an  act  of  legislation  wItbiD  the  ordi- 
Dary  scope  of  lesrlslative  power  is  UDOonstltu- 
tlonal  rest  upon  those  who  assert  Its  unconstitu- 
tionality. 

2.  The  power  to  divide  ooonties  or 
towns  and  erect  new  counties  and 
townSf  or  to  chaoge  their  boundaries,  is  con- 
ferred by  the  (reoeral  grant  of  legislative  power, 
the  time  and  mode  of  exercising  which  are  in 
the  discretion  of  the  legislature,  unless  restrained 
by  other  provisions  or  arrangement  of  the  Con- 
stitution. 

8*  The  constitutional  declaration  that 
a  Senate  district  shall  consist  of  cer- 
tain specified  countieSy  when  construed 
with  other  provisions  malcing  population  the 
basis  of  apportionment  and  prohibiting  the 
division  of  a  county  between  Senate  districts, 
establishes  an  organic  relation  between  the 
boundaries  of  the  counties  as  they  existed  at  that 
time  and  the  Senate  districts  thereby  established, 
so  that  no  change  of  county  bouodaries  can  be 
effectual  to  change  the  boundaries  of  the  Senate 
district. 

4*  The  provision  in  Const.,  art.  8»  I  6, 
that  nothinf?  in  that  section  shall  pre- 
vent the  division  at  any  time  of 
counties  and  towns  by  the  legislature,  aU 
'though  that  section  relates  to  the  apportion- 
ment of  members  of  assembly  and  the  manner  of 
constituting  assembly  districts,  gives  the  legis- 
lature power  to  change  such  boundaries  in 
its  discretion,  although  the  county  boundaries 
which  are  changed  may  be  the  bouodaries  of  a 
Senate  district. 

6.  The  annexation  of  a  portion  of 
Westchester  county  to  the  city  and 
county  of  New  Tork  by  Laws  1895,  chap. 
934,  which  is  valid  so  far  as  it  affects  municipal 
burdens  and  tnunicipal  rights,  leaves  the  annexed 
territory  still  a  part  of  the  22d  Senate  district, 
which  by  the  Constitution  consisted  of  West- 
chester county,  and  within  the  jurisdiction  of 
the  board  of  supervisors  of  that  county  for  the 
purpose  of  inciuding  it  within  one  of  the  three 

NOTS.— As  to  division  of  county  into  assembly 
districts,  see  also  State  v.  Wrightson  (N.  J.)  2S  L.  B. 
A.  648. 
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assembly  districts  allotted  to  that  county  by  the 
Constitution. 

(September  27, 180S.) 

APPEAL  by  defendant  from  an  order  of  the 
General  Term  of  the  Supreme  Court,  Sec- 
ond Department,  affirming  an  order  of  a  Special 
Term  for  Westchester  County  granting  a  per- 
emptory writ  of  mandamus  requiring  the 
Board  of  Supervisors  of  Westchester  County  to 
reassemble  and  divide  the  County  into  assembly 
districts.    Affirmed. 

APPEAL  by  relator  from  an  order  of  the 
General  Term  of  the  Supreme  Court.  First 
Department,  affirming  an  order  of  a  Special 
Term  for  New  York  County  refusing  a  writ 
of  mandamus  to  compel  the  Board  of  Aldermen 
of  the  City  of  New  York  to  reconvene  and  re- 
apportion the  assembly  districts  of  New  York 
County.     Affirmed. 

APPEALS  by  the  town  of  Westchester  and 
the  Village  of  Willlamsbridge  from  orders 
of  the  General  Term  of  the  Supreme  Court, 
Second  Department,  affirming  judgments  of  a 
Special  Term  for  Westchester  County  refusing 
an  injunction  to  restrain  defendants  from  in- 
terfering with  property  within  their  jurisdic- 
tions.   Affirmed. 

These  actions  all  grew  out  of  the  question  of 
the  constitutionality  of  the  act  auDexing  cer- 
tain territory  in  Westchester  county  to  the  city 
and  county  of  New  York.  They  were  argued 
at  the  same  time  and  treated  in  the  court  of 
appeals  as  one  case;  the  appeal  was  heard  at  a 
special  session  convened  for  that  purpose,  and 
the  court  handed  down  the  following  decision: 

*'l8t.  That  the  act,  chapter  984  of  the  Laws 
of  1895,  annexing  certain  territory  taken  from 
the  county  of  Westchester  to  the  city  and 
county  of  New  York,  is  constitutional. 

*'2d.  That  by  virtue  of  the  act  the  annexed 
territory  became,  for  all  purposes  of  local  gov- 
ernment and  administration,  a  part  of  the  city 
and  county  of  New  York,  except  as  otherwise 
provided  therein. 

**3d.  That  the  act  did  not  operate  to  chan|;e 
the  territorial  boundaries  of  the  22d  Senate  dis- 
trict, established  by  the  Constitution  of  1894; 
or  to  take  the  annexed  territory  out  of  the  ju- 
risdiction of  the  board  of  supervisors  of  West- 
chester county,  in  formiog  assemblv  districts 
pursuant  to  section  5  of  article  8  of  the  Con- 
stitution; or  to  change  the  boundaries  of  the 
second  judicial  district,  as  they  existed  when 
the  act  was  passed,  of  the  boundaries  of  the 
second  judicial  department,  as  established  by 
chapter  376  of  the  Laws  of  1895. 

*'4th.  That  for  the  purpose  of  voting  for 
senator,  members  of  assembly,  and  justices  of 
the  supreme  court,  the  annexed  terntory  is  to 
be  regarded  as  part  of  the  22d  Senate  district, 
and  of  an  assembly  district  to  be  formed  by 
the  board  of  supervisors  of  Westchester 
county,  and  of  the  second  judicial  district. 

'*51h.  That  the  public  property  in  the  an- 
nexed territory  vested  under  the  act  of  annex- 
ation in  the  mayor,  aldermen,  and  commonalty 
of  New  York,  as  provided  in  said  act. 

"6th.  That  it  became  the  duty  of  the  board 
of  supervisors  of  Westchester  county,  at  iU 
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People,  ex  rel.  Hendbrboit,  v.  Board  of  Sufebyibobs. 
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tDeetiDg  on  the  second  Tuesday  of  June,  1895, 
to  ioclode  the  annexed  territory  within  one  of 
the  three  asaembiy  districts  allotted  by  the 
Constitution  to  the  county  of  Westchester. 

**7th.  That  having  omitted  to  perform  their 
duty,  the  mandamus  was  properly  granted. 

"The  order  and  judgment  of  the  general 
term  are  therefore  affirmed,  with  costs  to  the 
relaior." 

Subsequently,  when  the  court  convened  for 
its  regular  term,  the  opinion  printed  herewith 
was  handed  down. 

Further  facta  appear  in  the  opinion. 

Mr.  William  H«  Robertson*  for  appel- 
lant Board  of  Supervisors  of  Westchester 
County: 

The  territory  detached  from  the  county  of 
Westchester,  and  annexed  to  the  city  and 
county  of  New  York,  by  chapter  984  of  the 
Laws  of  1895,  was  a  part  of  the  citv  and  county 
of  New  York,  and  not  a  part  of  the  county  of 
Westchester,  on  the  11th  day  of  June,  189*5. 

I^aws  1895,  chap.  934;  People  v.  Bice,  185  N. 
Y.  473. 16  L.  R.  A.  836;  Const,  art.  3.  §S  1,  5; 
Bank  of  Chenango  v.  Brown,  26  N.  Y.  467;  Peo- 
pU  V.  MarreU,  21  Wend.  563;  People  v.  Flagg, 
48  N.  Y.  401;  Kinne  v.  Syracuee,  3  Keyes.  110; 
Const.  1840,  art.  3,  §  5:  Howard  y.McDiarmid, 
26  Ark.  100;  Pulaski  County  ▼.  Saline  County 
Jvdffe,H7  Ark.  389;  BiUle  y.  StuartM  Ark.  224. 

The  question  of  altering  judicial  districts  or 
departments  is  not  involved  in  this  controversy. 

Rymsey  v.  People,  19  N.  Y.  41 ;  banning  v. 
Carpenter,  20  N.  Y.  447. 

The  only  apparent  restriction  in  the  light  of 
the  construction  placed  on  section  5,  article  3, 
of  the  Ck)nstitution  of  1846,  as  amended  in 
1874,  is  only  an  apparent  one,  and  has  no  ef- 
fect upon  the  power  conferred  upon  the  legis- 
lature to  make  the  division  in  question. 

Hotcard  v.  McDiarmid,  Bittle  v.  Stuart,  and 
Pulaski  County  v.  Saline  County  Judge,  supra, 

Mr,  Willi»m  D.  Outhrie*  for  respondent 
Henderson,  and  appellants  Town  of  West- 
chester and  Village  of  Williamsbridge: 

The  Constitution  was  adopted  in  order  to 
permanently  establish  the  fundamental  law  of 
the  state,  and  any  legislation  inconsistent  with 
its  express  or  implied  provisions  is  invalid. 

Minor  v.  Hajmersett,  88  U.  8.  21  Wall.  162. 
22  L.  ed.  627;  U.  8.  Const,  art.  4,  §  4;  Oakley 
T.  AspinwaU,  3  N.  Y.  547;  Ne^nell  v.  People,  7 
N.  Y:  9;  People  v.  Draper,  15  N.  Y.  532;  ban- 
ning V.  Carpenter,  20  N.  Y.  447;  Re  Qihson, 
21  N.  Y.  9;  PeopU  v.  Albertson,  55  N.  Y.  55; 
People  V.  Porter,  90  N.  Y.  68:  People  v.  Aeuf 
York  a  R,  Co.  24  N.  Y.  485;  Metropolitan 
Bank  v.  Van  Dyek,  27  N,  Y.  400;  PeopU  v. 
Potter,  47  N.  Y.  376;  SettU  v.  Van  Evrea,  49 
N.  Y.  280;  People  v.  Faneher,  50  N.  Y.  288; 
PfopU  ▼.  WenMe,  125  N.  Y.  485;  People  v. 
Riee,  185  N.  Y.  473,  16  L.  R  A.  836;  Colder 
y.  Bull,  8  U.  8.  3  Dall.  386.  1  L.  ed.  648; 
Rhode  Island  v.  MassaeftusetU,  37  U.  8.  12  Pet. 
657.  9  L.  ed.  1233;  Ex  parte  rarbrough,nO  U. 
8.  651,  28  L.  ed.  274. 

The  division  of  the  state  into  counties  has 
always  existed,  and  the  policy  of  preserving 
and  perpetuating  the  unity  of  interest  and  local 
associations  in  counties  has  been  observed  in 
every  Constitution. 

People  Y,  Porter  SLud  People  v.  Draper,  supra; 
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Coutant  >.  People,  11  Wend.  511;  Clark  v. 
People,  26  Wend.  598;  Pollock  v.  Farmers^ 
Loan  cfc  T.  Co.  157  U.  S.  429,  39  L.  ed.  759;  4 
Record  Const.  Conv.  1878;  Const,  art.  6,  §§  14, 
15;  Const,  arts.  '8,  5,  ^^  26.  27;  Const,  art.  10, 
§1:  Code  Crim.  Proc.  §§  102,  111,  115;  Re 
Oertnm  v.  Kings  County  Suprs,  109  N.  Y.  170. 

The  framers  of  the  new  Constitution,  and 
the  people  who  adopted  it,  intended  to  base 
such  apportionment  permanently  and  unalter- 
ably upon  the  county  system. 

Peofie  V.  Rice,  135  N.  Y.  473.  16  L.  R,  A. 
836;  Const,  art  3,  §§3-5;  Const,  art.  2.§  1; 
banning  Y.  Carpenter,  20  N.  Y.  447;  Rumsey 
V.  Peojde,  19  N.  Y.  41;  People  v.  Holihan,  29 
Mich.  116:  Kinne  v.  Syracuse,  3  Keves,  110; 
Sweet  V.  Syracuse,  129  N.  Y.  316;  People  v. 
Angle,  109  N.  Y.  564;  PeopU  v.  Potter,  47  N. 
Y.  375;  Brown  v.  Maryland,  25  U.  8.  12 
Wheat  419,  6  L.  ed.  678. 

The  scheme  of  the  Constitution  was  based 
upon  the  continuance  of  this  election  ma-^ 
chinery  until  duly  changed.  It  has  not  been 
changed. 

Laws  1892.  chap.  569,  §§  12,  117,  135; 
Qertum  v.  Kings  County  Suprs.  109  N.  Y.  170. 

The  act  of  1895  violates  the  provisions  of 
the  Constitution  as  to  the  judicial  districts  and 
deparlments. 

Const,  art.  6,  §§  1.  2;  Laws  1876,  chap.  24; 
Code  Civ.  Proc  ^§  222,  340,  982,  984,  2456; 
PeopU  V.  P&rter,  90  N.  Y.  68;  Laws  1881, 
chap.  415;  Code  Crim.  Proc.  S§  223,  1035; 
Laws  1882.  chap.  410,  §^  1638.  1663,  1667; 
Oeraty  v.  RHd,  78  N.  Y.  64;  Lafayette  F.  Ins, 
Co.  V.  Remmers,  29  La.  Ann.  419;  Com,  v. 
QambU,  62  Pa.  343,  1  Am.  Rep.  422. 

The  legislature  intended  the  act  to  annex 
the  territory  for  all  purposes,  and  that  inten- 
tion cannot  be  pruned  down  within  the  limits 
of  what  might  have  been  constitutional. 

Wynehamer  v.  PeopU,  13  N.  Y.  378;  United 
Stales  V.  Ree8e,  92  TJ.  8.  214,  23  L.  ed.  563; 
Trademark  Cases,  100  U.  8.  82,  25  L.  ed.  550. 

Messrs.  William  B.  Homblower  and 
M'Cready  Sykes,  for  appellant  Field: 

The  act  is  constitutional. 

When  the  Constitution  provides,  by  section 
5.  of  article  3,  that  ''nothing  in  this  section 
shall  prevent  the  division,  at  any  time,  of 
counties  and  towns,  and  the  erection  of  new 
towns  by  the  legislature,"  it  follows  lo^cally 
that  the  legislature  can  divide  "counties  and 
towns,"  and  erect  "new  towns"  even  though 
the  assembly  district  and  senatorial  district 
may  be  thereby  divided  by  other  than  town  or 
county  lines. 

The  counties  whose  division  is  forbidden 
are  the  political  organizations,  not  the  terri- 
torial areas,  and  no  county,  i.e.,  no  political 
oriranization,  has  been  divided  by  the  act  of 
1895. 

Howard  v.  McDiarmid,  26  Ark.  100;  BittU 
V.  Stuart,  84  Ark.  224;  Pulaski  County  v. 
Saline  County  Judge,  37  Ark.  339. 

The  objection  that  judicial  districts  are  di- 
vided, and  that  the  act  is  thus  anconstitutional, 
is  not  well  taken. 

The  act  beiner  constitutional,  and  the  ter- 
ritory in  question  having  been  duly  taken  oat 
of  the  county  of  Westchester  and  annexed  to 
the  city  and  county  of  New  York  prior  to  the 
meeting  of  the  board  of  aldermen  on  the  11th 
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day  of  June,  1895,  to  apportioo  assembly  dis- 
tricts, it  ^as  the  duty  of  that  board  to  deaf  with 
the  then  exislinc:  state  of  affairs,  and  to  divide 
the  county  of  New  York  as  it  then  existed,  and 
not  as  it  had  existed  theretofore. 

No  county  lines  are  laid  down  b^  the  Con- 
stitution itself,  nor  is  there  anything  sacred 
about  the  boundaries  of  a  county.  The  gen- 
eral power  of  the  legislature  to  alter  county 
lines  cannot  be  dispusted. 

PeopU  V.  Morrelk  21  Wend.  663. 

In  determining  the  constitutionality  or  an- 
constitutionality  of  a  statute,  the  court  will  in- 
quire into  its  genenfl  character  and  effect,  and 
will  consider  facts  of  which  it  can  take  judi- 
cial notice  as  bearing  upon  the  meaning  and 
intent  of  the  act. 

Re  Jacobn,  98  N.  Y.  98.  50  Am.  Rep.  636; 
People  V.  Marx,  99  N.  Y.  877,  52  Am.  Rep.  84; 
Pejple  V.  GilUon,  109  N.  Y.  389;  Health  Be- 
jartment  of  New  York  v.  Trinity  Church,  146 
v.  Y.  82, 27  L,  R.  A.  710. 

Measrn,  Francis  M«  Scott  and  John 
Proctor  Clarke,  for  the  Board  of  Aldermen 
of  the  City  of  NeW  York  and  Haffen  etal.: 

The  legislature  possesses  the  whole  legii^la- 
tive  power  of  the  people  except  so  far  as 
limited  by  the  Constitution. 

People  V.  Flagg,  46  N.  Y.  401;  Bank  of 
Clienango  v.  Brown,  26  N.  Y.  467;  People  v. 
MorreU,  21  Wend.  6«8. 

The  convention  made  a  complete  apportion- 
ment. 

The  provisions  of  the  Constitution  cited  as 
prohibiting  the  division  of  counties  are  ap 
plicable  solely  to  the  political  division  thereof 
for  apportionment  purposes,  and  do  not  limit 
or  affect  the  inherent  power  of  the  legislature 
to  divide  and  sub-divide  the  territory  of  the 
state  for  local  and  municipal  purposes. 

People  V.  Morrell,  eupra;  Bumsey  v.  People, 
19  N.  Y.  41;  Lanning  v.  Carpenter,  20  N.  Y. 
447;  Kinne  v.  Syracuse,  3  Keyes,  110. 

A  law  is  presumed  to  be  constitutional,  and 
tbe  court  will  not  otherwise  declare  except  un- 
der the  plainest  provisions. 

People  V.  Biee,  185  N.  Y.  478,  16  L.  R.  A, 
836. 

Andrews*  Ch,  «/.,  delivered  the  opinion 
of  the  court : 

This  controversy  involves  the  constitution- 
ality of  chap.  934  of  the  Laws  of  1895,  ap- 
proved June  6,  1895,  and  which  took  effect 
the  same  day,  annexing  a  portion  of  the 
county  of  Westchester  to  the  county  of  New 
York.  The  annexed  territory  at  the  time  of 
the  annexation  consisted  of  a  town  and  parts 
of  towns,  and  of  two  villages  in  the  county 
of  Westchester,  having  a  population  of  up- 
wards of  13.000  persons,  excluding  aliens, 
of  whom  about  2,500  were  duly  qualified 
▼oters.  The  act  declared  tbat  tbe  territory 
therein  described,  ''with  the  inhabitants  and 
estates  therein,  is  hereby  set  off  from  the 
county  of  Westchester  and  annexed  to,  merged 
in,  and  made  a  part  of  the  city  and  county 
of  New  York  and  of  the  twenty- fourth  waril 
of  said  city  and  county,  subject  to  the  same 
laws,  ordinances,  regulations,  obligations, 
and  liabilities,  and  entitled  to  tbe  same 
rights,  privileges,  franchises,  and  immuni- 
ties in  every  respect  and  to  the  same  extent 
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as  if  said  territory  had  been  included  within 
said  city  and  county  of  New  York  at  the  time 
of  the  grant  and  adoption  of  the  first  charter 
and  organization  thereof,  and  had  so  remained 
to  the  passage  of  this  act,  and  except  as  may 
be  modified  by  this  act,  as  if  such  territory 
had  been  included  within  said  twenty-fourth 
ward  by  the  prorisions  of  chapter  613  of  the 
Laws  of  1873,  entitled  'An  Act  to  Provide  for 
the  Annexation  of  the  Towns  of  Morrisania, 
West  Farms,  and  Kingsbridge  in  the  County 
of  Westchester  to  tbe  City  and  County  of 
New  York,  and  the  Several  Acts  Amendatory 
thereof,  and  had  so  Remained  up  to  the  Pas- 
sage of  This  Act. '  "  The  board  of  supervisors 
of  Westchester  county  assembled  on  the  sec- 
ond Tuesday  of  June,  1895  (six  days  after 
the  act  of  annexation  took  effect),  pursuant 
to  the  requirement  of  section  5,  article  8,  of 
the  new  Constitution,  to  divide  the  county 
into  three  assembly  districts,  equal  to  the 
number  of  members  of  assembly  apportioned 
to  Westchester  county,  and  made  the  division 
of  the  then  existing  territory  of  the  county 
into  three  assembly  districts,  excluding  from 
the  division  the  territory  embraced  in  Uie  act 
of  annexation.  The  board  of  aldermen  of  the 
city  of  New  York  on  the  same  day  assembled 
and  divided  the  city  and  county  of  New 
York  into  assembly  districts,  but  in  the  di- 
vision no  notice  was  taken  of  the  annexed 
territory,  and  the  division  was  confined  to 
the  territory  of  the  city  and  county  of  New 
York  as  it  existed  before  the  act  of  annexa- 
tion. The  result  of  the  action  of  the  two 
boards  was,  therefore,  to  leave  the  annexed 
territory  unattached  to  any  assembly  district. 
Thereupon  this  proceeding  was  insiituted  to 
compel  the  board  of  supervisors  of  West- 
chester county  10  reassemble  and  reform  tbe 
assembly  districts  by  including  in  the  di- 
vision the  territory  taken  from  the  county  of 
Westchester  by  the  act  of  annexation.  The 
proceeding  was  taken  on  the  view  that,  not- 
withstanding the  act,  the  annexed  territory 
remained  a  part  of  Westchester  county  for 
assembly  district  purposes.  A  mandamus 
proceeding  was  also  instituted  in  the  city 
and  county  of  New  York  to  compel  the  board 
of  aldermen  of  that  city  to  reassemble  and 
include  in  an  assembly  district  to  be  found 
therein  the  territory  added  to  the  county  by 
the  act  of  annexation.  This  proceeding  was 
based  on  the  contention  that  the  act  of  an- 
nexation operated  from  the  time  of  its  pas- 
sage to  make  the  excluded  territory  for  all 
purposes,  including  the  formation  of  assem- 
bly districts,  a  part  of  the  city  and  county 
of  New  York.  In  addition  to  the  two  pro- 
ceedings mentioned,  actions  were  commenced 
in  the  county  of  Westchester,  one  by  the  town 
of  Westchester  and  one  by  the  villaee  of  Will- 
iamsbridge,  which  town  and  village  wera 
included  in  the  act  of  annexation,  against 
certain  ofi^cers  of  the  street  and  police  de- 
partments of  the  city  of  New  York,  who, 
acting  under  the  authority  of  the  city,  had 
intermeddled  with  the  public  property  of  the 
town  and  village,  to  obtain  an  injunction  to 
restrain  them  from  interfering  therewith. 
The  act  of  annexation  by  its  terms  vests  in 
tbe  mayor,  aldermen,  and  commonalty  of 
the  city  and  county  of  New  York  all  the  pub- 
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lie  property  In  the  annexed  territory,  and 
these  actions  were  based  upon  the  theory  tliat 
the  act  of  annexation  was  wholly  unconati- 
tntional  and  void  for  all  purposes  whtitever. 
The  mandamus  proceeding  against  the  board 
of  aldermen  of  the  city  and  county  of  New 
Yoric  has  been  heard  and  decided  by  the  spe- 
cial and  general  terms  in  the  first  district  and 
department,  and  the  other  mandamus  proceed- 
ing and  the  injunction  actions  by  the  courts 
in  the  second  department,  and  all  the  cases 
have  been  argued  before  ns  on  appeal.  The 
courts  below  have  concurred  in  the  opinion 
that  the  annexed  territory  should  be  treated 
as  a  part  of  Westchester  county  in  the  forma- 
tion of  assembly  districts,  and  that  it  was 
the  duty  of  the  board  of  supervisors  of  West- 
chester county  to  have  included  it  in  one  of 
the  three  districts  in  that  county.  The  courts 
In  the  second  department  affirmed  the  con- 
stitutional i^  of  the  act,  chapter  984  of  the 
Laws  of  1895,  as  an  act  of  annexation,  but 
held  that  the  annexed  territory  is  still  a  part 
of  the  22d  Senate  district,  and  that  for  the 
purpose  of  votin/r  for  senator,  assemblyman, 
and  judges  of  tue  supreme  court,  it  must 
still  be  considered  as  a  part  of  Westchester 
county.  The  learned  judge  who  delivered 
the  opinion  at  sfx^cial  term  in  the  case  aris- 
ing in  the  city  and  county  of  New  York,  held 
substantially  the  same  view  as  that  of  the 
judges  in  the  second  district.  The  general 
term  of  the  first  department  did  not  pass 
upon  the  question  of  the  constitutionality  of 
the  act,  but  limited  itself  to  deciding  the 
precise  question  presented  in  that  case,  vts., 
whether  the  annexed  territory  should  be  in- 
cluded in  an  assembly  district  in  the  city 
and  county  of  New  York,  or  in  the  county 
of  Westchester.  The  appeals  before  us,  taken 
together,  cover  the  whole  field  of  controversy, 
and  they  impose  upon  the  court  the  duty  of 
final Iv  determining  the  grave  and  difficult 
questions  presented. 

The  main  grounds  of  attack  upon  the  consti- 
tutionality of  the  annexation  act  are  (1)  thatT 
it  changes  the  22d  Senate  district,  which  by 
the  Constitution  was  declared  to  consist  of 
the  county  of  Westchester,  the  claim  being 
that  no  alteration  in  county  lines  can  be  made 
without  changing  the  Senate  district,  since 
by  the  constitutional  arrangement  the  county 
of  Westchester  with  its  established  bounda- 
ries at  the  time  of  the  adoption  of  the  Con- 
stitution of  1891  and  the  Senate  districts, 
were  and  must  remain  inseparably  associated 
until  after  another  enumeration;  (2)  that 
taking  from  Westchester  countv  a  part  of  its 
territory  changes  the  basis  of  the  apportion 
ment  of  members  of  assembly  macie  by  the 
Constitution  to  the  county  of  Westchester 
and  nullifies  the  requirement  that  each  as- 
sembly district  shall  be  wholly  within  a 
Senate  district  formed  by  the  Constitution, 
because  it  would  become  impossible  of  execu- 
tion if  the  act  is  valid.  The  22d  Senate  dis- 
trict, it  is  claimed,  existing  after  the  act  took 
effect,  would  not  be  the  same  district  defined 
in  the  constitutional  apportionment,  ete., 
the  county  of  Westchester  as  then  organized  ; 
(3)  the  act  changes  the  lines  of  judicial  dis- 
tricts and  departments  theretofore  estabi  ished, 
In  defiance  of  constitutional  restrictions. 
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It  Itecomes  necessary  in  considering  these 
objections  to  refer  to  the  provisions  of  the 
new  Constitution.  The  Constitution,  by  sec- 
tion 3,  article  3,  divides  the  entire  territory 
of  the  state  Into  fifty  Senate  districts,  cor- 
responding to  the  number  of  senators  to  be 
elected,  couhI sting  of  one  or  more  counties 
or  of  subdivisions  of  a  county.  It  declares 
that  the  22d  Senate  district  shall  consist  of 
the  county  of  Westchester,  and  it  divides 
the  city  and  county  of  New  York  into 
twelve  senate  districts,  bounding  each  of  the 
twelve  districts  by  streets  and  aveniics,  or  by 
streets,  avenues,  and  public  waters,  except 
that  in  constituting  the  21st  Senate  district 
(one  of  the  twelve  districts)  a  general  clause 
is  added  to  the  description  by  streets  and 
avenues,  which  includes  therein  territory 
taken  from  the  county  of  Westchester  and 
annexed  to  the  city  and  county  of  New  York 
by  the  act  chapter  613  of  the  Laws  of  1878, 
which  territory,  it  is  said,  had  not  been 
mapped  and  laid  out  with  streets  or  avenues 
on  a  permanent  plan  when  the  convention  pre- 
parea  the  legislative  article.  Section  4  of 
the  same  article  provides  that  an  enumera- 
tion of  the  inhabitants  of  the  state  shall  be 
taken  in  the  year  1905,  and  every  tenth  year 
thereafter,  and  directs  that  the  Senate  district 
"shall  be  so  altered  by  the  legislature  at  the 
first  regular  session  aft«r  the  return  of  every 
enumeration,  that  each  Senate  district  shall 
contain  as  nearly  as  maybe  an  equal  number 
of  inhabitants,  excluding  aliens,  and  be  in  as 
compact  a  form  as  possible,  and  shall  remain 
unaltered  until  the  return  of  another  enu- 
meration, and  shall  at  all  times  consist  of 
contiguous  territory,  and  no  countjr  shall  be 
divided  in  the  formation  of  a  Senate  district 
except  to  make  two  or  more  Senate  districts 
wholly  in  one  county."  The  section  also 
prohibits  the  division  of  a  town,  or  block  in 
a  city  inclosed  by  streets  or  public  ways,  in 
the  formation  of  a  Senate  district.  By  sec- 
tion 1  of  the  same  article  the  assembly  is  to 
consist  of  one  hundred  and  fifty  members. 
Section  5  deals  with  the  subject  of  apportion- 
ment of  members  of  assembly,  and  prescribes 
the  manner  of  constituting  assembly  districts 
in  counties  entitled  to  more  than  one  mem- 
ber. It  perpetuates  the  single  district  sys- 
tem, and  declares  that  each  county  theretofore 
established  (counting  Fulton  and  Hamilton 
counties  as  one  county)  shall  tie  entitled  to 
one  member  of  assembly.  It  directs  that  the 
members  of  assembly  shall  be  apportioned  by 
the  legislature  at  the  first  regular  session, 
after  the  return  of  every  enumeration,  "  among 
the  several  counties  of  the  state  as  nearly  as 
may  be,  according  to  the  number  of  their  re- 
spective inhabitants,  excluding  aliens."  It 
prescribes  the  ratio  for  apportionment  and  how 
members  shall  be  apportioned  on  remainders. 
The  section  itself  makes  the  first  apportion- 
ment. It  declares  that,  **  until  after  the  next 
enumeration,  meml^ers  of  asscmblv  shall  be 
apportioned  among  the  counties  as  follows ;" 
and  apportions  thirty- five  members  to  the 
county  of  New  York  and  three  members  to 
the  county  of  Westchester.  The  Constitution 
does  not, as  in  the  case  of  Senate  districts.di- 
vide  counties  entitled  to  more  than  one  mem- 
ber into  assembly  districts.    It  imposes  that 
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outy  upon  the  boards  of  superrisors,  except 
that  in  any  city  embracing  an  entire  county 
and  having  no  board  of  supervisors,  the  com- 
mon council  or  the  bod^  exercising  the  pow- 
ers of  a  common  council  is  to  make  the  di- 
vision. This  latter  provision,  under  existing 
circumstances,  is  applicable  only  to  the  city 
and  county  of  New  York.  The  board  of  su- 
pervisors of  any  county  entitled  to  more  than 
one  member  of  assembly,  or  in  the  city  and 
county  of  New  York,  the  common  council 
of  that  city,  is  required  to  **  assemble  on  the 
second  Tuesday  of  June,  1895,  and  at  such 
time  as 'the  legislature  making  an  apportion- 
ment shall  prescribe,  and  divide  such  coun- 
ties into  assembly  districts,  as  nearly  equal 
in  number  of  inhabitants,  excluding  aliens, 
as  may  he,  of  convenient  and  contiguoxis  ter- 
ritory in  as  compact  form  as  practicable,  each 
of  which  shall  be  wholly  within  a  Senate 
district  formed  under  the  same  apportion- 
ment, equal  to  the  number  of  members  of 
assembly  to  which  such  county  shall  be  en- 
titled ;**  and  (the  section  adds)  :  **Such  ap- 
portionment and  districts  shall  remain  un- 
altered until  another  enumeration  shall  be 
made  as  herein  provided."  It  prohibits  the 
division  of  a  town  or  block  in  a  city  in 
forming  assembly  districts,  and  following  the 
provisions  above  enumerated  are  the  words : 
^Nothing  in  this  section  shall  prevent  the 
division,  at  any  time,  of  counties  and  towns 
and  the  erection  of  new  towns  by  the  legis- 
lature. " 

Section  1,  article  6  of  the  new  Constitu- 
tion, continued  the  existing  judicial  districts 
**  until. changed  as  hereinafter  provided, "  and 
authorizes  the  legislature  to  alter  the  judicial 
districts  ''once  after  every  enumeration  of  the 
inhabitants  of  the  state."  Section  2  of  the 
same  article  declares  that  the  legislature  shall 
divide  the  state  into  four  judicial  depart- 
ments: **The  first  department  shall  consist 
of  the  county  of  New  York,  the  others  shall 
be  bounded  by  county  lines."  In  obedience 
to  this  mandate  of  the  Constitution  the  legis- 
lature on  the  13th  day  of  April,  1895,  two 
months  prior  to  the  act  of  annexation  now  in 
Question,  divided  the  state  into  four  judicial 
aepartments,  the  first  consisting  of  the  county 
of  New  York,  and  the  second  "of  the  counties 
embraced  within  the  present  second  judicial 
district,"  of  which  Westchester  county  was 
one. 

The  act  of  annexation,  as  has  been  stated, 
set  off  from  the  county  of  Westchester  the 
territory  described  therein,  with  its  inhabit- 
ants and  estates,  and  declared  that  it  was  an- 
nexed to  and  merged  in,  and  made  a  part  of 
the  city  and  county  of  New  York.  Asa  neces- 
sary consequence,  it  divided  the  county  of 
Westchester  and  changed  the  boundary  lines 
both  of  the  county  or  Westchester  and  the 
county  of  New  York.  It  preserved,  however, 
the  existing  arrangements  for  the  collection 
of  unpaid  taxes  and  assessments  in  the  terri- 
tory annexed,  and  the  sale  of  lands  therefor, 
and  provided  for  the  equitable  apportion- 
ment and  for  the  payment  by  the  city  and 
county  of  New  York,  of  such  portion  of  the 
debts  and  obligations  of  the  county  of  West- 
chester and  of  the  towns  and  villages  taken 
from  Westchester,  as  should  be  fixed  by  the 
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apportionmenL  If  the  act  is  valid  t^e  terri- 
tory taken  from  Westchester  county  became 
from  Hie  time  of  the  approval  of  the  act  oa 
the  6th  day  of  June,  1895,  except  as  other- 
wise specified  therein,  for  all  purposes  of 
local  government  and  administration,  a  part 
of  the  city  and  county  of  New  York,  and  it 
was  made  subject  to  the  burdens  and  became 
entitled  to  the  rights,  privileges,  and  im- 
munities, "in  every  respect  and  to  the  same 
extent"  as  if  the  annexed  territory  had  orig- 
inally been  a  part  of  that  city  and  county 
and  had  been  included  in  the  territory  an- 
nexed thereto  from  the  county  of  Westchester 
by  the  act  chapter  618  of  the  Laws  of  1873 
and  the  acts  amendatory  thereof. 

The  Constitution  vests  in  the  Senate  and 
assembly  the  legislative  power  of  the  state 
(Const,  art.  3,  §  1) ,  and  the  power  to  divide 
counties  or  towns,  and  to  erect  new  counties 
and  towns,  or  to  change  their  boundaries,  is 
legislative  in  its  character  and  is  conferred 
upon  the  Senate  and  assembly  by  the  general 
grant  of  legislative  power;  and  unless  re- 
strained in  a  particular  case  by  other  pro- 
visions or  arrangements  of  the  Constitution, 
the  time  and  mode  of  its  exercise  is  in  the 
discretion  of  the  legislature.  The  power  of 
the  legislature  to  erect  new  counties,  al- 
though not  conferred  by  any  express  ^rant,. 
is  implied  in  the  prohibition  in  section  5, 
article  8,  relating  to  members  of  assembly, 
that  **  no  new  county  shall  be  hereafter  erected 
unless  its  population  shall  entitle  it  to  a 
member."  The  power  is  by  this  clause  both 
recognized  and  limited.  The  ,power  to  di- 
vide towns  or  counties,  or  to  erect  new  towns, 
was  not  given  by  any  direct  language  in  the 
Constitution  of  1846,  but  it  was  exercised  in 
many  cases  by  the  legislature  as  a  part  of  its 
ordinary  legislative  power.  We  shall  have 
occasion  to  refer  to  some  provisions  in  the 
Constitution  of  1894,  in  which  the  existence 
of  this  power  is  expressly  recognized. 

The  act  of  annexation  now  in  question  is, 
•therefore,  presumptively  valid,  because  it  is 
an  act  of  legislation  within  the  ordinary 
scope  of  legislative  power,  and  for  the  fur- 
ther reason  that  the  presumption  of  consti- 
tutionality attaches  to  every  statute  enacted 
by  the  legislature.  The  duty  and  the  bur- 
den of  establishing  that  the  act  of  annexa- 
tion is  unconstitutional  rest,  therefore,  upon 
the  parties  asserting  its  unconstitutionality. 
It  needs  no  citation  of  authorities  in  support 
of  the  doctrine  that  a  statute  can  be  declared 
unconstitutional  only  when  it  can  be  shown 
beyond  reasonable  doubt  that  it  conflicts  with 
the  fundamental  law,  and  that  until  every 
reasonable  mode  of  reconciliation  of  tlie  stat- 
ute with  the  Constitution  has  been  resorted 
to,  and  reconciliation  has  been  found  im- 
possible, the  statute  will  be  upheld. 

The  Senate  districts  are  established  by  the 
Constitution.  The  whole  territory  of  the 
state  is,  by  section  8,  article  8,  divided  into 
Senate  districts  upon  a  plan  which  preserves 
the  unity  of  the  county  in  their  formation, 
no  county  being  divided  except  to  constitute 
two  or  more  Senate  districts  within  the  same 
county.  The  rule  that  counties  were  not  to 
be  divided  in  the  formation  of  Senate  dis- 
tricts, except  in  the  cases  specified,  was  fol- 
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lowed  by  the  conTention,  and  it  was  made 
obligatory  in  all  future  apportionments.  We 
think  it  is  plain  that  the  general  scheme  of 
the  Constitution  was  to  associate  Senate  dis- 
tricts with  county  or^nizations  and  to  make 
them  coterminous  with  county  boundaries, 
and  that* when  by  the  Constitution  it  was 
declared  that  a  Senate  district  was  to  consist 
of  certain  specified  counties,  there  was  es- 
tablished an  organic  relation  between  the 
counties  as  they  existed  territorially  at  the 
adoption  of  the  Constitution  and  the  Senate 
districts  thereby  established,  and  that  a  sub- 
sequent change  of  county  boundaries  by  the 
legislature,  whereby  a  Senate  district  n^ould 
comprise  a  part  of  two  counties,  would  vio- 
lite  the  constitutional  plan,  unless  permitted 
bv  some  other  provision  of  the  instrument. 
The  claim  that  the  counties  determine  the 
Senate  districts  merely  in  the  sense  that  their 
boundaries  on  a  certain  day  were  used  as  con- 
Tenient  measurements  for  the  districts  ignores 
the  constant  relation  between  counties  and 
Senate  districts  which  has  been  maintained 
during  the  whole  existence  of  the  state  gov- 
ernment.  This  ^ as  equally  true  of  the  large 
Senate  districts  establishea  by  the  Constitu- 
tions of  1777  and  1821,  and  of  the  single  Sen- 
ite  districts  under  the  Constitution  of  1846 
and  the  Constitntion  of  1894.  The  general 
principle  that  the  apportionment  of  repre- 
sentatives in  the  legislature  is  to  be  made 
upon  the  basis  of  population  has  been  modi- 
fied to  preserve  the  autonomy  of  counties  and 
their  relation  to  representative  Senate  dis- 
tricts. There  could  doubtless  be  a  more  ex- 
act mathematical  division  of  population  for 
the  purpose  of  legislative  representation,  if 
the  boundaries  of  counties  were  disregarded. 
But  ttie  principle  of  equality  in  representa- 
tion is  to  some  extent  subordinated  to  the 
purpose  of  making  counties  the  representa- 
tive territorial  units  in  the  apportionment  of 
senators.  It  is  not  difficult  to  trace  the  origin 
of  this  system  embodied  in  our  state  Consti- 
tution. It  has  its  root  in  the  prominence 
riven  to  county  government  and  to  county 
organizations  from  the  earliest  period  of  our 
history  and  to  the  habits  and  associations  of 
the  people  formed  under  the  county  system. 
The  territory  of  the  state  in  colonial  times 
was  divided  into  counties.  Under  the  state 
Constitution  the  county  has  been  the  agency 
of  local  government  and  administration  in 
county  stairs.  Through  the  counties  the 
Biate  collects  its  taxes,  and  through  county 
officers  the  judgments  of  its  courts  have  been 
executed.  Powers  of  local  legislation  from 
the  l)eginning  have  to  a  greater  or  less  extent 
been  exercised  by  county  boards,  and  the  in- 
habitants of  a  county  have  been  accustomed 
to  act  together  in  public  affairs  and  in  the 
promotion  of  local  interests.  It  was  not  for 
mere  convenience,  therefore,  that  Senate  dis- 
tricts established  by  the  Constitution  were 
made  to  consist  of  counties.  There  was  in- 
serted in  the  Constitution  of  1821  a  provision 
which  has  been  Incorporated  into  every  sub- 
lequent  state  Constitution,  that  ''no  county 
should  be  divided  in  the  formation  of  a  Sen- 
ate district, "  a  provision  which,  though  ad- 
dressed to  the  legislature  and  applicable  to 
future  apportionments  only,  is  an  emphatic 
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formulation  of  the  policy  which  hat  uni- 
formly prevailed. 

We  assent,  therefore,  to  the  proposition 
that  when  the  Constitution  declares  that  the 
22d  Senate  district  shall  consist  of  the  county 
of  Westchester,  it  was  a  declaration  that  the 
county  of  Westchester  as  then  organized, 
with  its  then  existing  territorial  limits, 
should  constitute  that  district,  and  that  a 
change  of  the  territorial  boundaries  of  the 
county  would  change  the  Senate  district  as 
established,  because  neither  the  whole  dis- 
trict nor  any  part  of  it  was  by  the  general 
scheme  to  remain  outside  of  the  county  organ- 
ization. The  answer  that  the  word  **  county*^ 
in  article  8,  section  8,  constituting  West- 
chester county  as  the  22d  Senate  district,  re- 
fers to  that  county  as  a  political  organiza- 
tion, and  that  so  long  as  the  county  exists, 
although  shorn  of  a  part  of  its  territory,  the 

gart  remaining  constitutes  the  district,  must 
e  rejected.  The  claim  assumes  that  by  the 
act  of  annexation  the  exscinded  territory  be- 
came, for  Senate  district  purposes,  a  part  of 
the  city  and  county  of  New  York.  The  spe- 
cific l>oundaries  in  the  Constitution  of  the 
Senate  districts  in  the  city  and  county  of  New 
York  by  streets,  avenues,  and  public  waters, 
with  the  general  clause  in  connection  with 
the  boundaries  of  the  21st  district,  inserted 
to  embrace  territory  in  the  city  not  capable 
of  a  description  by  street  boundaries,  do  not 
admit  of  enlargement  so  as  to  include  terri- 
tory subsequently  added  to  the  city  by  the 
legislature,  and  the  added  territory  would 
form  no  part  of  any  Senate  district  in  the 
state  if  oissevered  from  the  22d  district. 
But  there  is  a  broader  objection  to  an  inter- 
pretation of  the  Constitution  which  would 
permit  the  legislature  to  take  territory  from 
one  county  and  Senate  district  and  annex  it 
to  another  Senate  district.  It  would  inter- 
fere with  the  basis  of  apportionment  founded 
upon  population,  upon  which  the  convention 
acted,  and  enable  the  legislature  at  any  time, 
by  changing  the  boundaries  of  counties,  to 
subvert  Uie  approximate  equality  in  popula- 
tion of  the  Senate  districts  which  it  was  the 
aim  of  the  Constitution  to  establish.  It 
would  place  it  in  the  power  of  the  legisla- 
ture to  undo  and  defeat  the  work  of  the 
convention  under  guise  of  changing  county 
boundaries.  The  Constitution  gave  to  the 
county  of  Westchester  one  senator  and  three 
members  of  assembly,  and  the  apportionment 
was  fixed  on  the  basis  of  its  then  existing 
population.  The  argument  assumes  that 
Westchester  county  would  continue  until 
another  enumeration  entitled  to  one  senator 
and  three  members  of  assembly,  although  the 
greater  share  of  its  population  may,  by  an 
act  of  annexation,  be  transferred  to  another 
county,  and  although  the  county  to  which 
it  is  annexed  will  g'ain  no  additional  repre- 
sentation. The  consequences  which  might 
fiow  from  the  interpretation  of  the  Constitu- 
tion just  considerea  forbid  its  adoption.  It 
would  open  the  door  for  legislative  interfer- 
ence with  representative  districts  for  partisan 
purposes  under  the  guise  of  changing  the 
boundaries  of  counties,  the  prevention  of 
which  was  the  object  of  several  provisions  of 
the  Constitution. 
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LeaviDg  ont  of  view  for  the  present  a  con- 
fllderatioD  of  special  clauses  in  the  new  Con- 
stitution relating  to  the  division  of  counties 
and  towns,  and  assuminf^  that  the  legislative 
power  over  the  subject  is  that  onlv  which  is 
embraced  in  the  general  grant  of  legislative 
power,  we  have  on  the  one  hand  Senate  dis- 
tricts consisting  of  counties  constituted  and 
defined  bv  the  Constitution,  and  on  the  other 
a  general  legislative  power  to  change  the 
boundaries  of  counties  and  towns  and  to  erect 
Dew  ones.  The  Constitution  contains  no  ez> 
press  declaration  restraining  the  legislature 
from  altering  the  Senate  districts  established 
by  that  instrument,  intermediate  a  decennial 
enumeration.  It  requires  the  legislature  so 
to  alter  the  districts  as  to  produce  equality 
as  near  as  may  be,  at  the  first  regular  ses- 
sion after  the  return  of  every  enumeration, 
but  no  power  is  given  by  express  language 
to  alter  them  at  any  other  time.  If  the  va- 
lidity of  the  act  of  annexation  now  in  ques- 
tion depends  solely  upon  the  force  oi  the 
general  grant  of  legislative  power,  the  case 
of  Lanning  v.  Carpenter^  20  N.  Y.  447,  is 
an  authority  against  its  constitutionality. 
That  case  arose  under  the  Constitution  of 
1846  and  involved  the  validity  of  the  law 
passed  in  1854  (intermediate  two  decennial 
periods),  creating  Schuyler  county  out  of 
parts  of  three  counties,  and  the  new  county 
as  formed  embi-aced  parts  of  two  Senate  dis- 
tricts and  of  two  judicial  districts.  The  act 
was  held  by  a  divided  court  to  be  unconsti- 
tutional for  the  reason  that  the  existing  ju- 
dicial, Senate,  and  assembly  districts  organ- 
ized by  or  in  pursuance  of  the  Constitution 
then  in  force,  continued  unchangeable  until 
after  the  next  succeeding  enumeration,  and 
that  a  change  of  county  boundaries,  which 
should  leave  Senate  districts  not  bounded 
by  county  lines,  was  a  change  in  contraven- 
tion of  the  constitutional  requirement  that 
they  should  consist  of  entire  counties.  It 
was  claimed  In  support  of  the  act  that  the 
power  to  erect  a  new  county  was  vested  in 
the  legislature  under  the  general  grant  of 
legislative  power  and  that  such  incidental 
and  temporary  chanfi;es  in  the  county  bounda- 
ries of  judicial  and  legislative  districts  as 
might  result  from  the  exercise  of  this  power 
did  not  invalidate  the  act.  The  court  re- 
jected this  view,  and  held  that  the  general 
power  must  yield  to  the  specific  regulations 
for  the  formation  of  Senate  and  judicial  dis- 
tricts, and  that  the  power  of  the  legislature 
to  erect  a  new  countv,  if  it  involved  a  change 
in  the  boundaries  of  Senate  and  judicial  dis- 
tricts by  county  lines,  could  only  be  exer- 
cised contemporaneously  with  the  return  of 
a  new  enumeration.  In  the  subsequent  qase 
of  Kinne  v.  SyracvM,  8  Keyes,  110,  an  act 
changing  the  boundaries  of  the  city  of  Syra- 
cuse, passed  in  1858,  by  annexing  territory 
belonging  to  an  assembly  district  In  that 
county  to  territory  in  another  assembly  dis- 
trict tlierein,  was  held  to  be  invalid  on  the 
ground  that  it  was  an  alteration  of  assembly 
districts  Intermediate  two  decennial  periods, 
in  violation  of  the  Constitution. 

But  the  question  as  to  the  validity  of  the 
annexation  act  of  1895  does  not  arise  under 
the  Constitution  of  1846.  The  Constitution 
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of  1894  contains  provisions  not  found  in  the 
Constitution  of  1846,  which  in  our  jadffment 
materially  affect  the  question  now  to  Be  de- 
termined. When  the  constitutional  oommis- 
sion  of  1873  assembled  these  cases  had  been 
decided.  The  legislative  article  proposed  by 
that  commission  divided  the  state  into  eight 
Senate  districts,  as  under  the  Constitution  of 
1821,  and  apportioned  tlie  members  of  assem- 
bly among  the  counties  as  under  the  Consti- 
tution of  1846.  It  appears  from  the  journal 
of  the  commission  that  after  the  legislative 
article  had  been  reported  by  the  committee 
having  this  subject  in  charge,  on  motion  of 
a  member  from  the  7th  judicial  district,  who 
resided  in  one  of  the  counties  from  which 
Schuyler  county  was  taken,  the  article  was 
by  unanimous  consent  amended  by  adding 
to  the  section  relating  to  the  apportionment 
of  members  of  assembly  and  the  constitution 
of  assembly  districts  the  clause:  ** Nothing 
in  this  section  shall  prevent  division  at  any 
time  of  towns  and  counties  to  be  effectual  for 
the  purpose  of  town  and  county  administra- 
tion." (See  Journal  of  Constitutional  Com- 
mission,  p.  408.)  Subsequently,  when  the 
article  was  reported  by  the  committee  on  re- 
vision, this  clause  was  changed  so  as  to  read  : 
**  Nothing  in  this  section  shall  prevent  divi- 
sion at  any  time  of  counties  and  towns  and 
the  erection  of  new  towns  and  counties  by 
the  legislature,**  and  in  this  form  was  adopted 
by  the  people.  But  the  plan  of  eight  Sen- 
ate districts  was  rejected.  The  clause  in  a 
form  slightly  changed  is  incorporated  in  the 
present  Constitution.  There  was  no  similar 
clause  in  the  Constitution  of  1846.  There  can 
be  no  doubt  that  this  provision  was  inserted 
to  overrule  the  doctrine  of  the  Kinne  Case 
and  to  relieve  the  le^^islature  in  the  exercise 
of  the  power  to  divide  counties  and  towns 
from  the  restriction  imposed  by  the  decision 
in  that  case.  The  power,  it  declares,  may 
be  exercised  ^'at  any  time. "  It  is  neither  re- 
stricted as  to  time,  nor  by  the  relation  which 
the  dissevered  territory  may  bear  to  existing 
assembly  districts.  Under  this  power  a  town 
may  at  any  time  be  taken  from  one  county 
and  added  to  another.  Towns  belonging  to 
one  assembly  district  may  be  divided,  and 
the  part  taken  away  may  be  added  to  a  town 
in  another  assembly  district.  Such  changes 
would  not  violate  the  prohibitions  that  '^no 
town  shall  be  divided  in  the  formation  of 
assembly  districts,**  and  that  assembly  dis- 
tricts once  formed  ''shall  remain  unaltered 
until  another  enumeration,  **  on  the  construc- 
tion that  the  assembly  districts  existlnir  when 
a  division  is  made  remain  territorially  the 
same,  notwithstanding  the  division.  It  is 
true  that  the  clause  is  Inserted  in  the  section 
relating  to  the  apportionment  of  assembly- 
men and  the  creation  of  assembly  districts, 
and  declares  that  **  nothing  in  this  section 
shall  prevent,"  etc.  Upon  this  reading  is 
based  an  argument  that  the  rule  in  Lanning 
V.  Carpenter,  as  applicable  to  the  change  of 
Senate  districts,  remains  unaffected.  But  we 
think  the  Insertion  of  this  clause  indicates 
an  intention  to  leave  the  legislature  free  to 
exercise  the  power  to  change  Uie  boundaries  of 
counties  and  towns  and  to  erect  new  towns 
at  any  time  in  its  discretion.    It  is  dlflQcult 
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lo  see  any  reason  for  denying  this  power 
when  its  exercise  would  affect  a  Senate  dis- 
trict, and  for  permitting  its  exercise  in  the 
case  of  the  smaller  unit.  There  is  another 
clause  of  some  signlflcance  in  the  legislative 
article  of  the  new  Constitution,  taken  from 
the  amendments  of  1874 ;  **  but  the  legislature 
may  abolish  the  county  of  Hamilton  and  an- 
nex the  territory  thereof  to  some  other  county 
or  counties. "  This  power  could  not  be  exer- 
cised between  two  apportionments  without 
changing  the  lines  of  the  27th  Senate  dis- 
trict, since  after  the  division  that  district 
would  cease  to  be  bounded  by  county  lines. 

We  sre  of  the  opinion  that,  under  the  pres- 
ent Constitution,  the  act,  chapter  034  of  the 
Laws  of  1895,  as  an  act  of  annexation,  was 
within  the  constitutional  power  of  the  le/2:is- 
latare,  although  it  changed,  as  to  the  22d 
Senate  district,  the  county  boundaries  of  the 
district.  But  such  effect  should  be  given  to 
the  act  as  will  least  disturb  the  general  plan, 
and  this  will  be  accomplished  by  regarding 
the  annexed  territory  as  still  a  part  of  that 
district  for  the  election  of  a  senator.  The 
departure  from  the  plan  that  Senate  districts 
aball  be  bounded  by  county  lines  will  be 
temporary.  Upon  a  new  enumeration,  the 
counties  of  New  York  and  Westchester,  as 
the^  stand  at  that  time,  will  be  units  of  di- 
vision in  forming  the  new  legislative  dis- 
tricts. It  will  be,  then,  the  duty  of  the  leg- 
islature, under  the  mandatory  provisions  of 
the  Constitution,  to  organize  the  Senate  dis- 
tricts out  of  the  then  existing  counties,  and 
courts  in  considering  the  constitutionality  of 
statutes  may  act  upon  the  assumption  that  a 
duty  positively  enjoined  will  be  performed. 
This  mode  of  reconciliation  between  the  Con- 
stitution and  the  statute  will  not  interfere 
with  the  policy,  so  carefully  guarded  in  the 
Oonstitution,  of  preventing  a  change  of  rep- 
resentative districts  intermediate  two  enu- 
merations, for  partisan  purposes.  It 'also 
gives  foil  effect  to  the  requirement  of  the 
O>ns(i(ution  (art.  8,  g  5)  that  boards  of  su- 
pervisors in  constituting  assembly  districts 
aball  so  arrange  them  that  each  assembly  dis- 
trict ''shall  be  wholly  within  a  Senate  dis- 
trict formed  under  the  same  apportionment. " 

There  are  some  embarrassments  in  regard- 
ing the  annexed  territory  as  part  of  the  county 
of  Westchester  fo!|the  purpose  of  division  of 
the  county  into  sBsembly  districts.  Boards 
of  supervisors  In  counties  entitled  to  more 
than  one  member  of  assembly  are,  by  section 
-5,  article  8,  of  the  Constitution,  to  meet  and 
^divide  such  counties"  into  assembly  dis- 
tricts. The  annexation  act  took  the  annexed 
territory  out  of  Westchester  county  and  made 
it  a  part  of  the  county  of  New  York,  Its 
corporate  relation  to  Westchester  county  was 
changed.  The  framers  of  the  Constitution 
may  not  in  using  the  word  **  count! cs**  have 
had  in  view  the  case  of  a  change  of  county 
boundaries  after  an  apportionment  and  before 
a  division  into  assembly  districts.  But,  con- 
struing, the  word  "counties**  in  this  connec- 
tion as  meaning  the  territorial  division  ex- 
isting when  the  apportionment  was  made, 
the  dittettl  ty  may  be  overcome.    So  also  upon 


the  construction  we  give  to  the  act  of  annexa- 
tion,  the  inhabitants  of  the  annexed  territory 
will  not  be  represented  in  the  board  of  super- 
visors of  Westchester  county  when  it  comes 
to  form  the  assembly  districts.  So  also  their 
interests  as  residents  of  the  city  and  county 
of  New  York  may  possibly  at  times  be  an- 
tagonistic to  those  of  the  inhabitants  of  West- 
chester county,  and  yet  the  senator  and  mem- 
bers of  assembly  from  that  county  will  be 
the  common  representatives  of  such  diverse 
interests. 

We  are  not  unmindful  of  the  difficulties  in 
the  case.  But  they  attend  any  construction 
which  may  be  given  to  constitutional  provi- 
sions, on  their  face  somewhat  hostile,  but 
which  the  court  is  bound  if  possible  to  rec- 
oncile. We  think  the  construction  of  the 
act  of  annexation,  which  affirms  its  validity 
as  such,  but  leaves  the  annexed  territory  part 
of  the  22d  district  and  of  the  2d  ludicial  dis- 
trict  and  department,  and  within  the  juris- 
diction of  the  board  of  supervisors  of  West- 
chester county  for  the  purpose  of  forming 
assembly  districts,  most  nearly  harmonizes 
the  provisions  of  the  Constitution  relating 
to  Senate,  judicial,  and  assembly  districts, 
and  the  power  possessed  by  the  legislature 
to  divide  counties  and  towns. 

The  objection  to  the  annexation  act,  that  it 
violates  the  constitutional  provision  estab- 
lishing judicial  districts  and  departments, 
is  answered  by  the  reasoning  upon  which  we 
sustain  the  change  in  the  county  lines  of  the 
22d  Senate  district. 

The  words,  ''in  every  respect  and  to  the 
same  extent,  **  found  in  the  annexation  act, 
read  in  connection  with  the  context,  are  satis- 
fled  by  construing  them  as  referring  to  munic- 
ipal  burdens  and  municipal  rights  in  which 
the  annexed  territory  and  its  inhabitants  were 
to  share.  The  voters  in  the  annexed  territory 
will  be  entitled  to  vote  for  senator,  member 
of  assembly  and  for  justices  of  the  supreme 
court,  the  same  as  though  the  annexation 
act  had  not  been  passed.  Elections  in  the 
annexed  territory  will  of  necessity  be  con- 
ducted under  the  control  of  the  election  offi- 
cers of  the  city  and  county  of  New  York, 
and  the  returns  will  be  made  to  the  proper 
authorities  of  Westchester  county.  This  was 
the  plan  adopted  under  the  annexation  act 
of  lo78,  and  for  several  years  elections  were 
conducted  thereunder  without  confusion  or 
difficulty. 

Our  conclusion  is  that  the  annexation  act 
of  1895  is  constitutional,  but  that  it  did  not 
operate  to  take  the  annexed  territory  out  of 
the  jurisdiction  of  the  board  of  supervisors 
of  Westchester  county  in  forming  assembly 
districts  pursuant  to  section  5,  article  8,  of 
the  Constitution,  and  that  it  was  the  duty 
of  the  l)oard  at  its  meeting,  on  the  second 
Tuesday  of  June,  1895,  to  have  included  the 
annexed  territory  within  one  of  the  three  as- 
sembly districts  allotted  by  the  Constitution 
to  the  county  of  Westchester..  The  board 
having  failed  to  perform  this  duty,  the  maa* 
damns  was  properly  granted. 

T?i$  judgrrUni  ihould  be  n^fflrmetL 

All  concur. 
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John  QUEEN,  by  Next  Friend,  Appt., 

V, 

DAYTON    COAL  A   IRON   COMPANY. 

(LIMITED). 

( Tenn. ) 

!•  Yiol»tlOB  of  a  statute  bj  hirinir  » 
boy  uniler  twelre  years  of  mge  to  work  in 
a  mine  constitutes  nefftigence  per  «e  which  will 
sustain  a  dyil  right  of  action  whenever  the  boy 
sustains  injuries  in  consequence  of  the  employ- 
ment» 

8«  Inability  to  persons  fbr  whose  pro- 
teetiOB  a  statute  was  made*  in  case  of 
their  injury  by  breach*  of  It,  is  subject  to  the  de- 
fense of  contributory  neffligenoe. 

8«  Contributory  BOi^lifi^nee  on  the  part 
of  a  minor  is  to  be  measured  by  his  age  and 
his  ability  to  discern  and  appreciate  circumstan- 
ces of  danger. 

(October  17,1806).) 

APPEAL  by  plaintm  from  a  Judgment  of 
the  Circait  Court  for  Rhea  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  Sieged  to 
have  been  caused  oj  defendant's  negligence. 
B&tfraed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Givens  A  Locke  for  appellant. 

Messrs.  Burkettt  Killer,  A  lllanslleld 
for  appellee. 

McAlister*  J.,  delivered  the  opinion  of 
the  court : 

This  suit  was  commenced  in  the  circuit 
court  of  Rhea  county  by  the  plaintiff  in  error, 
a  minor,  suing  by  his  next  friend,  against  the 
defendant  company,  to  recover  damages  for 
personal  injuries.  The  record  discloses  that 
the  plaintiii  in  error,  a  boy  about  ten  years 
of  age,  was  employed  by  the  defendant  com- 
pany to  work  in  its  mines  in  the  capacity  of 
a  trapper.  His  duties  were  to  open  and  close 
the  ^ates  for  the  cars  to  pass  through,  and,  in 
addition,  to  keep  the  track  between  the  two 
gates  clear  of  coal  and  slate.  The  nlaintiff 
testified  that  at  the  time  of  his  employment 
he  ''was  told  by  the  superintendent  to  mind 
the  car  driver,  and  do  whatever  he  told  me. 
That  on  the  day  of  the  injury  Jim  Carter  was 
car  driver,  and  was  coming  on  his  last  trip, 
with  empty  cars,  and  he  told  me  to  prop  open 
the  gates,  and  go  with  him  to  the  headway 
of  the  entry,  and  hold  his  mule  while  he  srot 
out  the  loaded  cars.  I  did  as  he  told  me  and 
after  he  got  the  loaded  car  he  told  me  to 
get  on  the  car,  which  I  did,  and  he  then 
started  on  the  return  trip.  When  he  got  to 
the  gate,  on  his  way  to  the  main  line,  he  told 
me  to  jump  off.  But  this  I  refused  to  do  and 
asked  him  to  stop  the  car ;  but  after  he  told 
me  several  times  to  jump   off,    I  did  so, 


and  fell  under  tbe  wheels  of  the  car,  which 
crushed  m v  right  leg  and  knee.  **  He  further 
states  he  nad  been  in  the  habit  of  riding 
on  the  cars  a  greater  part  of  the  time,  but 
the  driver  prior  to  this  trip  always  stopped 
for  him  to  get  off.  The  superintendent  of 
the  company  denied  that  he  had  placed  the 
boy  under  Uie  order  of  the  car  driver,  and 
stated  that  he  had  repeatedly  forbidden 
tbe  plaintiff  in  error  to  ride  on  the  cars. 
The  theory  of  tbe  company  was  that  at  the 
time  of  the  accident  the  boy  was  attempting 
to  get  on  the  car,  but  his  foot  missed  the 
bumpers,  and  was  caught  beneath  tbe  car. 
It  was  claimed  by  the  company  that  ttie  boy 
frequently  boarded  the  car,  and  had  been 
repeatedly  warned  of  the  danger,  but  that  he 
persisted  in  violating  the  rules  of  the  com- 
pany. The  cause  was  tried  by  the  circuit 
judge  and  a  jury,  resulting  in  a  yerdict  and 
judgment  in  favor  of  the  defendant  company. 
The  plaintiff  appealed,  and  has  assigned  er- 
rors. 

The  Act  of  1881  entitled  "An  Act  to  Pro- 
vide for  the  Ventilation  of  Coal  Mines  and 
Collieries  and  the  Protection  of  Human  Life 
therein,"  provides  in  the  10th  section,  viz. : 
"And  no  boy  under  twelve  years  of  age  shall 
work  or  enter  any  mine,  and  proof  must  be 
given  of  his  age,  by  certificate  or  otherwise, 
before  he  shall  be  employed,  and  no  father 
or  other  person  shall  conceal  or  misrepresent 
the  age  or  any  boy  knowingly. "  A  violation 
of  the  act  is  thus  declare  a  misdemeanor 
punishable  by  fine  or  imprisonment  or  both 
at  the  discretion  of  the  court  trying  the  same. 
The  record  discloses  that  at  the  time  of  his 
employment  the  plaintiff  in  error  was  a  boy 
about  ten  years  of  age.  The  superintendent 
states  that  at  the  time  he  hired  him  he  did 
not  know  his  age,  and  did  not  inquire;  that 
he  did  not  demand  from  him,  or  any  one  else, 
a  certificate  of  his  age,  and  did  not  receive 
one.  He  claims,  however,  that  he  hired  the 
boy  at  the  request  of  his  mother,  who  called 
to  see  him  frequently  on  the  subject.  As 
applicable  to  this  state  of  facts,  counsel 
for  plaintiff  in  error  requested  the  court  to 
charge  as  follows :  "I  instruct  you  that  the 
laws  of  the  state  of  Tennessee  prohibit  the 
employment  of  any  child  under  twelve  vears 
of  age  in  any  mine  in  this  state,  ancf  any 
such  employment  by  the  defendant  company 
would  be  gross  negligence."  The  circuit 
judge  refused  the  instruction,  and  in  lieu 
thereof  submitted  the  following  remarks  to 
the  jury,  viz.  :  "I  instruct  vou  that  the 
statute  in  question  has  no  application  to  the 
facts  of  this  case.  It  makes  it  a  misdemeanor 
to  employ  a  child  under  twelve  years  of  see, 
and,  if  defendant  did  so,  it  would  be  guilty 
of  a  misdemeanor,  and  liable  to  be  punished 
therefor.    But  the  statute  does  not  provide 
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KoTx.— The  generally  accepted  rule  that  viola- 
tion of  a  statute  designed  for  the  protection  of 
persons  constitutes  neffltirenco.  Is  considered  in  a 
note  to  Bowles  v.  Moore  (Vt.)  21  L.  R.  A.  72^  so  far 
as  it  is  affected  by  the  fact  that  compHance  with 
the  law  would  not  have  prevented  the  injury  foi 
which  action  is  brought,  and  the  same  question  is 
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presented  in  the  later  csms  of  Brember  v.  Jones 
(N.  H.)  36  L.  B.  A.  408;  Beipe  v.  Elting  (Iowa) »  U 
RA.70B. 

As  to  the  right  of  a  wrongdoer  to  the  protection 
of  such  statutes,  see  noU  to  Condnn  v.  C9ilcsgo» 
M.  &  St.  F.B.  Co.  (C  C.  App.  8th  C J  28  L.  R.  A.  710. 
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tbat  oae  laiHDg  to  comply  with  iti  pTOTisiona 
shall  answer  oiTllly  for  all  damages  that  may 

result  to  any  such  cliild  in  its  employ ;  hence 
it  does  Dot  apply  to  the  facts  of  this  case. 
Neither  does  it  appear  that  the  statute  pro- 
hfbiu  anything  in  or  about  which  plaintiff 
was  injured.  If  it  did,  and  defendant  dis- 
obeyed it,  and  as  a  consequence  thereof  plain- 
tiff was  injured,  then  such  failure  to  obey 
might  be  actionable  negligence ;  but  such  are 
oot  the  facts  of  this  case."  The  refusal  of 
the  court  to  give  the  instruction  asfced  and 
the  remarks  made  in  refusinf^  it  constitute 
the  basis  of  the  principal  assignment  of  er- 
ror. The  question  presented  is  one  of  first 
impression  in  this  state,  but  it  has  been  fre- 
quently adjudged  in  other  states,  and  is  well 
settled  upon  principle.  It  is  laid  down  in 
Comyns*  Digest  ''that  in  every  case  where  a 
statute  enacts  or  prohibits  a  thing  for  the 
benefit  of  a  person,  he  shall  have  a  remedy 
upon  the  same  statute  for  the  thing  enactea 
for  his  advantage,  or  for  the  recompense  of  a 
wrong  done  to  him  contrary  to  the  said  law." 
Mr.  f^ancis  Wharton,  the  eminent  text- 
writer,  in  his  work  on  Negligence  (sec.  443) 
states  the  rule  thus :  **  Where  a  statute  re- 
quires an  act  to  be  done  or  abstained  from  by 
one  person  for  the  benefit  of  another,  then 
an  action  lies  in  the  latter*s  favor  against  the 
former  for  neglect  in  such  act  or  abstinence, 
even  though  the  statute  gives  no  special 
remedy. "  Thus,  in  an  action  against  a  pub- 
lic officer  for  neglect,  whereby  the  plaintiff 
was  injured,  it  is  no  defense  that  the  de- 
fendant contracted,  not  with  the  plaintiff, 
but  with  the  government;  the  action  being 
founded,  not  on  contract,  but  on  breach  of 
duty.  Even  the  imposition  of  a  penalty  by 
the  statute  does  not  oust  the  remedy  by  in- 
dictment, nor,  a  fortiori,  by  suit  for  negli- 
gence, unless  the  penalty  be  given  to  the 
party  injured  in  satisfaction  for  injury." 
Says  Mr.  Bishop,  in  his  work  on  Non- Con- 
tract Law  (sec.  182)  :  "  Whenever  the  com- 
mon law,  a  statute  .  .  .  imposes  on  one 
a  duty,  if  of  a  sort  affecting  the  public  within 
the  principles  of  criminal  law,  a  breach  of 
it  is  indictable,  and  a  civil  action  will  lie 
in  favor  of  any  person  who  has  suffered  es- 
*pecially  therefrom.  Or,  if  the  matter  of 
tiie  law  involves  only  the  interests  of  indi- 
viduals, anv  one  who  lias  received  harm  from 
another's  disobedience  may  have  his  suit 
against  him  for  the  damages." 

Thia  question  was  considered  in  Pauley  v. 
Steam  Gauge  db  L,  Co,y  181  N.  T.  90,  15  L. 
R.  A.  104.  In  that  case  it  appeared  that  a 
statute  of  New  York  required  that  fire  escapes 
should  be  provided  on  the  outside  of  all  fac- 
tnries  three  or  more  stories  in  height.  The 
act  imposed  penalties  for  a  disob^ience  of 
its  provisions.  The  defendant  failed  to  con- 
struct fire  escapes  on  its  buildings  as  required 
by  the  statute.  It  caught  fire,  and  nlaintiff 's 
intestate  was  burned  to  death.  The  court 
said  :  ''I  am  unable  to  agree  with  the  con- 
tention of  the  appellant  that  the  sole  remedy 
under  the  statute  was  the  public  remedy 
which  consisted  of  an  enforcement  of  the  pen- 
alties provided.  The  requirement  of  fire  es- 
capes was  for  the  direct  and  special  benefit 
of  the  operatives  in  such  factories,  and  in- 
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tended  for  their  protection,  and  the  rule  ap* 

glies  that  when  a  statute  commands  or  pro- 
ibits  a  thing  for  the  benefit  of  a  person  he 
shall  have  a  remedy  upon  the  same  statute  for 
the  thing  enacted  for  his  advantage,  or  for  a 
wrong  done  to  him  contrary  to  its  terms." 
Bee  also  WUly  v.  Mulledy,  78  N.  T.  810,  84 
Am.  Rep.  51^.  As  anoUier  illustration  of 
the  rule  it  has  been  repeatedly  held  that 
the  running  of  a  railroad  train,  within  city 
limits,  at  a  rate  of  speed  prohibited,  consti- 
tutes negligence  per  $e,  and  gives  a  right  of 
action  to  any  one  suffering  injuries  in  con- 
sequence thereof.  1  Thomp.  Neg.  p.  506, 
$0.  So  we  think  the  employment  of  this 
minor  in  violation  of  the  provision  of  the 
statute  in  question  was  an  act  of  negligence 
on  the  part  of  the  defendant,  and,  a  causal 
connection  between  the  employment  and  the 
injuries  sustained  by  the  boy  being  shown, 
a  case  of  liability  is  made  out.  Of  course, 
we  do  not  hold  that  if  the  boy  had  died  of 
organic  disease  of  the  heart,  or  from  a  stroke 
of  paralysis,  or  from  some  cause  wholly  dis- 
connected with  his  employment,  the  company 
would  have  been  liable  in  damages  simply 
on  account  of  the  employment  in  violation  of 
the  statute.  But  we  do  hold  that  the  breach 
of  the  statute  is  actionable  negligence  when- 
ever it  is  shown  that  the  injuries  were  sus- 
tained  in  consequence  of  the  employment. 
This  view  of  the  case  does  not  preclude  the 
defense  of  contributory  negligence  on  the  part 
of  the  plaintiff.  Says  Mr.  Bishop  in  his  work 
on  Non-Contract  Law  (sec.  140)  :  ''It  suits 
the  argument  in  many  of  the  cases  for  the: 
judges  to  look  upon  aisobedience  to  a  legal 
command  as  an  act  of  negligence.  Thereupon 
the  doctrine  of  contributory  negligence  ap- 
plies to  the  plaintiff,  precluding  his  recovery 
in  cases  within  its  rules. "  Bays  Mr.  Thomp- 
son (vol.  2,  p.  1175,  §28)  :  **  Statutes  exact- 
ing special  precautions  on  the  part  of  the 
owners  of  dangerous  machinery  are  generally 
construed  as  not  abrogating  the  ordinary 
rules  of  contributory  negl igence, "  etc.  **  The 
effect  of  such  statutes  is  simply  to  make  the 
failure  to  comply  with  their  requirements 
negligence  per  m,  and  not  to  excuse  negli- 

f;ence  in  other  persons. "  Thus,  a  statute  of 
owa  requiring  the  tumbling  rods  of  thresh- 
ing machines  to  be  boxed,  and  providing  that 
the  owners  of  such  machines  shall  be  answera- 
ble in  damages  to  any  person  injured  by  a 
failure  to  do  so,  does  not  give  a  right  of  ac- 
tion where  the  negligence  of  the  party  in- 
jured directly  contributed  to  the  injury. 
Again,  it  was  held  in  an  English  case  that, 
although  a  shafting  was  unfenced,  in  viola- 
tion of  a  statute,  yet.  If  the  plaintiff,  con- 
trary to  the  commands  of  the  proprietor,  took 
hold  of  it,  and  set  it  in  motion,  whereby  he 
was  injured,  he  could  not  recover  damages. 
CaeweU  v.   Worth,  5  £1.  A  Bl.  849. 

It  is  hardly  necessary  to  add  that  con- 
tributory negligence  on  the  part  of  a  minor 
is  to  be  measured  by  his  age  and  his  ability 
to  discern  and  appreciate  circumstances  of 
danger.  He  is  not  chargeable  with  the  same 
degree  of  care  as  an  experienced  adult,  but 
is  onlv  required  to  exercise  such  prudence  as 
one  of  his  years  may  be  expected  to  possess. 
We  think  the  charge  of  the  court  is  ob- 
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iectionable  In  not  fully  ezplainiDg  to  the 
ury  the  degree  of  care  which  is  required  of 
an  infant  of  tender  years ;  but  we  would  not 
reverse  for  this  reason,  since  there  was  no 
request  for  additional  instructions,  and  more 
especially^  because  the  assignment  of  error  in 
respect  of  this  subject  is  fatally  defective. 
We  are  also  of  opinion  that  the  request 
submitted  by  counsel  for  plaintiff  in  error  in 
respect  of  the  violation  of  the  statute  was  not 
strictly  accurate,  in  that  it  assumed  that  the 
employment  of  the  boy  was  groM  negligence, 


which  charge  would  have  constituted  ia 
itself  a  basis  for  the  assessment  of  exemplary 
damages.  A  proper  request  would  have  mads 
the  breach  oi  the  statute  actionable  negll* 
gence  or  negligence  per  te. 

It  appears,  however,  that  the  circuit  judge, 
in  refusing  the  instruction  submitted  by 
counsel,  undertook  to  give  an  exposition  of 
the  statute  which  we  hold  to  be  erroneous, 
and  for  this  reason  tlie  jydgment  is  rtvened^ 
and  the  cause  is  remanded. 


[MINNESOTA  SUPREME  COURT. 


Jonas  F.  BROWN,  AppL, 

V. 

Joseph  M.  MaRKHAM,  Bespt. 
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.Minn. 


.) 


*1.  The  loff^llen  law  of  1876  (Oen.  Stat. 
1878,  ohap.  &  M  68-77,  induBive;  Qen.  Stat  18M, 
M  2461-«466)  Is  ooostltutlonal. 

8*  A Jiid^ment  fbr  the  plaintUT  in  raeh  an 
action  does  not  preclude  the  owDer  of  the  logs 
from  denying  the  right  of  the  plaintiff  to  a  lien 
upon  them  in  an  aotion  brought  to  recover  the 
togs,  or  thetr  value  In  case  recovery  cannot  be 
bad.  But  in  such  action  the  Judgment  in  the 
original  proceediDgs  to  establish  the  lien,  regular 
on  its  face,  must  be  held  valid  uoleas  the  con- 
trary affirmatively  appears,  and  all  reasonable 
presumption  consistent  with  the  record  must  be 
made  to  sustain  it. 

8«  The  writ  iMmed  to  the  sheriff  in 
this  ease  contained  all  that  was  re- 
quired by  the  statute.  The  return  of  the  sher- 
iff indorsed  thereon,  a  oopy  being  filed,  also  con- 
tained all  that  was  contemplated  by  the  stat- 
ute, but,  in  addition,  the  sheriff  certified  that  he 
had  attached  all  of  the  right,  title,  and  interest 
of  the  defendant  in  the  described  logs.  Held, 
that  the  irregularity  in  the  return  should  be  dis- 
regarded, and  that  the  return  was  sufllcient  to 
give  the  court  jurisdiction  over  the  logs  to  the 
extent  necessary  to  proceed  to  a  Judgment  estab- 
lishing the  lien. 

(February  4,  180B.)^ 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Hennepin  Ck>uDtv  over- 
ruling a  motion  for  a  new  trial  after  judgment 
in  favor  of  defendant  in  an  action  brought  to 
recover  possession  of  certain  logs  which  had 
been  seized  for  the  satisfaction  of  a  laborer's 
lien.    Affirmed, 
The  facts  are  stated  in  the  opinion. 
Mr,  Oeorg^  R.  Robinson*  for  appellant: 
The  log-lien  law  of  1876  (Gen.  Stat.  1878,  p. 
846,  g§  (w-77,  etc.).  so  far  as  it  assumes  to  take 
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the  property  of  a  third  party  to  satisfy  a  claim 
for  alien  wnhout  making  him  a  parly  to  the  pro- 
ceedings to  enforce  the  same  by  actual  notice  of 
the  proceedings  or  an  actual  seizure  instead  of 
a  constructive  seizure  of  the  logs,  is  unconsti- 
tutional and  void. 

U.  8.  Const  art  5;  Minn.  Const  art  2,  §  7. 

The  proceeding  h  a  proceeding  in  rem  as  to 
the  logs. 

Oriffln  y.  Ohadboume,  82  Minn.  136. 

To  give  the  court  Jurisdiction  of  the  logs, 
some  actual  seizure  is  necessary  from  which 
the  court  could  presume  notice  to  the  owner; 
otherwise  the  owner  should  be  notified. 

Waples,  Proc.  in  Rem.  p.  88,  §  64;  Taiflor 
y.  Carrpl,  61  U.  8.  30  How.  688,  16  L.  ed. 
1028:  PeUham  y.  Boae,  76  U.  8.  9  Wall.  108.  19 
L.  ed.  602;  The  Silver  tipring,  1  Sprague.  551. 

The  proceeding  under  which  the  sheriff 
claimed  possession  was  based,  not  on  a  seizure, 
but  on  a  purely  constructive  one,  by  filing  no- 
tice in  the  oflSce  of  the  surveyor  general  of 
logs,  and  could  not  be  notice  to  the  owner  of 
an  V  interference  with  his  rights. 

The  levy  in  this  case  could  only  be  good  if 
W.  M.  Smith  was  the  owner  or  nad  some  in- 
terest in  the  property. 

Waples.  Proc.  in  Rem.  §§  48,  69,  with  au- 
thorities cited. 

Such  a  levy  in  an  ordinary  execution  levy 
has  only  been  sustained  where  the  defendant 
actuslly  bad  title. 

VilfM  y.  Reynolds,  6  Wis.  214. 

The  levy  in  this  case  would  be  construed  as 
a  deed  of  quitclaim  of  right;  title,  and  interest 
should  have  been  and  wss  construed  by  our 
courts  prior  to  the  smendment  of  our  atatuts 
as  to  construction  of  such  conveyances. 

Martin  v.  Brown,  4  Minn.  282;  Hope  T. 
Stone,  10  Minn.  141;  Efoerest  y.  Ferrie^  16  Minn. 
26. 

The  seizure  voluntarily  abandoned  was  a  r^ 
lease  of  the  lien. 

Waples,  Proc.  in  Rem.  p.  74;  Freeman,  Ex* 
ecutions,  §  271  B;  Bagley  v.  Ward,  87  Cat  121, 
99  Am.  Dec.  256;  Spedman  y.  Chaffee^  5  Colo. 
247;  SneU  y.  AUen,  1  Swan,  208. 


NoTS.— The  dectelon  sustaining  the  oonstitutioD- 
alfty  of  the  Minnesota  logirer's  lien  law  is  of  im- 
portance in  several  other  states  at  least  For  vari- 
ous matters  about  the  rights  of  laborers  under 
mechanics*  lien  laws,  see  note  to  Farmers*  Loan  A 
T.  Oo.  V.  Canada  a?  St  L.  B.  Oo.  (Ind.)  11 L.  B.  A.  740. 

As  to  due  process  of  law  furnished  by  opportu- 
nity for  subsequent  contest  of  question  first  de- 
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clded,with  notice  to  a  party  interested^ee  also  Pool* 
sen  V.  Portland  (Or.)  1 L.  R.  A.  673;  Scott  v.  Toledo 
(0.  0.  N.  D.  Ohio)  1  L.  R.  A.  688;  Speer  v.  Athena 
(Ga.)  9  L.  R.  A.  402;  State  v.  Stewart  (Wis.)  6  L^  R, 
A.  894;  Bt  Hadera  Irrigation  Dist.  Bonds  (Cai.)  U  Jm 
R.  A.  766;  Cleveland,  a  C.  4?  St  L.  B.  Oo.  y.  Backus 
(Ind.)18L.aA.729. 


im. 


Bbowb  t.  Hakkham. 
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Jfr.  George  KReynolds,  for  respondent: 

The  return  8how8  that  the  officer,  under  writ 
ofatucbment,  made  a  levy  upon  the  loss  tfaem- 
•d?es,  but  if  such  were  not  the  case  it  would 
be  the  duty  of  the  court  to  strike  out  that  part 
of  the  return  which  indicates  that  the  interest 
of  some  particular  person  has  been  levied  upon. 

Robartmn  y.  Kinkhead,  2^  Wh.  560;  FuOam 
▼.  8Uam9,  90  Yt.  448;  Baeon  y.  Leonard,  4 
Pick.  277;  VUa$  v.  ReynMt.^Yfi^  214;  Buck- 
Reiner  Co,  v.  McCoy,  85  Iowa,  577;  TuJU  v. 
Volkening^  51  Mo.  App.  7. 

The  general  statutes  of  the  state  of  Minne- 
sota providing  for  the  renewal  of  an  execution 
do  not  take  away  the  common-law  right  to  an 
alias. 

Walter  v.  Qreemcood,  29  Minn.  87;  Barrett 
V.  McKeneie,  24  Minn.  20. 

Chapter  89  of  the  General  Laws  of  1876,  en- 
titled '*Ad  Act  Providing  for  a  Lien  for  Labor 
upon  Logs  and  Timber/  is  coDstitutional. 

Where  a  particular  construction  has  been 
placed  upon  an  act  for  over  fifteen  years,  with- 
oat  question  by  either  the  legislative  or  execu- 
tive department  of  the  government,  it  would 
be  on  considerations  of  public  policy  too  late 
to  question  its  correctness,  unless  it  Is  very 
clearly  wrong. 

Cooley,  Const.  Lim.  g§  82-85;  Nash  v.  Sulli- 
van, 29  Minn.  211;  Faribault  v.  Misener,  20 
Hinn.  896;  Ames  v.  Lake  Superior  d  M.  R,  Co. 
81  Minn.  241. 

Chapter  89  of  the  Laws  of  1876  entered  into 
and  became  a  part  of  the  contract  made  by  ap- 
pellant and  W.  M.  Smith  who  took  the  contract 
to  cut  the  logs,  and  appellant  is  presumed  to 
have  notice  of  the  existence  of  the  lien  in  favor 
of  the  man  who  swings  the  axe,  wields  the 
goad-stick,  or  cooks  a  pot  of  beans. 

BardufeU  v.  Mann,  46  Minn.  285;  Van  Stone 
V.  SHUweU  db  B.  Mfg.  Co,  142  U.  S.  12S,  85  L. 
ed.  961;  Beillp  v.  Stephenson,  62  Mich.  509; 
MaUorjf  v.  La  Croeee  Abattoir  Co,  80  Wis.  170; 
Bourgette  v.  Williame,  78  Mich.  208;  Oliver  v. 
Woodtnan,  66  Me.  54. 

The  general  owner  of  the  logs  had  notice  of 
the  pendency  of  the  action  to  enforce  the  loff 
lien,  and  it  was  his  duty  under  section  6  of 
chapter  89,  Laws  of  1876,  to  apply  to  the  court 
to  be  admitted  as  a  party  to  such  action. 

Grijfln  v.  Chadbourne,  82  Minn.  26;  Stappv. 
The  Clyde,  48  Minn.  192;  MilUrY,  Corinna,  42 
Minn.  891;  Happy  v.  Moaher,  48  N.  Y.  818. 

A  party  is  not  deprived  of  his  property  with- 
out due  process  of  law  if  he  can  bring  an  ac- 
tion against  the  officer  who  seized  the  logs,  in 
which  action  be  can  show  that  the  logs  are  not 
■abject  to  tbe  lien. 

Munger  v.  Lenroot,  82  Wis.  541. 

Saw  logs  in  the  boom  at  Minneapolis  worth 
|3  each  would,  standing  in  the  woods  on  one 
of  the  tributaries  of  the  upper  Mississippi  river, 
be  worth  not  more  than  2i5  cents.  The  addi- 
tion in  value  has  been  created  by  the  labor  of 
some  one  entitled  to  a  lien  under  chapter  89  of 
tbe  Laws  of  1876. 

Sheppard  v.  Taylor,  80  U.  8.  5  Pet  675,  8 
L  ed.  2«9;  Taylor  v.  Carryl,  61 U.  8.  20  How. 
M,  15  L.  ed.  1028;  Stappy,  The  Clyde,  supra. 

Collimm  J.,  delivered  the  opinion  of  the 
eonrt: 
The  leading  question  in  the  case  is  the  con- 
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stitutionality  of  the  log- lien  law  of  1876 
(Gen.  Stat.  1878.  chap.  82,  §§  68-77,  inclu- 
sive; Oen.  Stat.  1894,  §g  2451-2465).  The 
claim  is  made  that  the  law  provides  for 
and  authorizes  the  taking  of  the  property  of 
one  person  to  pay  and  discharge  the  debt  of 
another  without  due  process  of  law,  because 
there  is  no  requirement  that  notice  of  the 
pendency  of  the  proceed! nsrs  shall  be  given 
to  the  owner  of  the  logs.  It  Is  true  that  the 
only  defendant  contemplated  by  the  law  is 
the  person  liable  for  the  payment  of  the  debt 
itself,  except  in  cases  of  intervention,  and 
frequentlv  such  person  is  not,  and  never  baa 
been,  such  owner.  Although  there  has  been 
much  litigation  growing  out  of  the  passage 
of  this  act  almost  eighteen  years  ago,  the 
question  was  first  presented  to  this  court  at 
its  last  term.  While  tbe  fact  that  its  validity 
has  never  been  questioned  here  has  been,  so 
far  as  this  tribunal  is  concerned,  acquiesced 
in  for  nearly  two  decades,  cannot  be  allowed 
to  control  our  decision,  the  fact  must  not  be 
disregarded  altogether.  No  one  questions  the 
power  of  the  legislature  to  give  those  who 
perform  labor  upon  logs  a  lien  thereon  for 
their  waees.  The  objection  urged  against 
the  validltv  of  the  statute  Is  that  heretofore 
noticed.  Upon  the  theory  that  the  judgment 
in  lien  proceedings  is  conclusive  against  the 
owner  of  the  property,  the  objection  cannot 
be  overcome.  Treating  the  action  as  a  pro- 
ceeding in  rem  as  to  the  logs,  the  mere  con- 
structive seizure  of  them  by  filing  a  copy  of 
the  writ  of  attachment  and  of  the  sheriff's  re- 
turn thereon  in  the  office  of  the  surveyor 
general  is  clearly  inadequate  as  notice  to  the 
owner.  If  we  treat  the  action  as  one  in  per- 
sonam, there  is  also  an  entire  absence  of  any 
provision  for  notice  to  the  owner,  such  as 
would  constitute  **  due  process  of  law. "  But, 
if  the  only  effect  of  the  action  is  to  protect  or 
continue  the  lien  of  the  laborer,  if  he  have 
one,  leaving  the  lien  still  in  pais  as  to  the 
log  owner,  who  still  has  the  right  to  contest 
it  on  the  merits  whenever  his  property  is 
seized  or  interfered  with,  then  there  can  be 
no  constitutional  objection  to  the  law.  Al- 
though the  judgment  in  the  statutory  action 
wouUi  be  as  to  the  owner  of  the  logs  res  inter 
alios  acta,  yet  it  would  be  competent  for  the 
legislature  to  make  it  prima  facie  evidence 
against  him.  That  would  be  a  mere  rule  of 
evidence.  The  log-lien  law  of  1876  was 
copied,  undoubtedly,  from  the  statutes  of  the 
state  of  Wisconsin.  In  1878  (Munger  v.  Len- 
root,  82  Wis.  542)  the  validity  of  the  law  was 
upheld  in  that  state.  It  was  said  in  the  opin- 
ion in  that  case  that,  while  it  might  have 
been  proper  to  have  provided  for  the  giving 
of  notice  to  and  the  bringing  in  of  the  log 
owner  into  the  action,  it  was  not  absolutely 
essential,  for,  by  the  proceedings  actually 
had,  he  was  not  prevented  from  having  his 
day  in  court.  He  could  bring  a  suit  to  re- 
cover possession  of  his  property,  and  therein 
show  that  the  claimants  were  not  entitled  to 
enforce  any  liens  against  it.  It  was  held  that 
the  elementary  principle  that  the  log  owner 
could  not  be  concluded  by  a  judgment  to 
which  he  was  not  a  party,  was  applicable 
when  such  owner  attempted  to  assert  his  legal 
right  to  the  property  against  which  lien  pro- 


MOiSiESOTA  SUPRBMB  CoURT. 


Feb. 


oeedlDgs  had  been  taken.  Bedingion  y.  Frye, 
43  Me.  678,  was  referred  to  as  authority  upon 
the  question.  Inl876  (TFtnt/otcy.  Urguhart, 
89  Wis.  260)  the  decision  in  the  Mwiger  Case 
was  adhered  to,  it  being  distinctly  laid  down 
that  the  Wisconsin  statutes,  under  which  the 
lien  proceedings  were  .had,  were  valid  laws, 
altbouf^h  they  did  not  require  that  the  gen- 
eral owner  of  the  Ion  in  controversy  should 
be  made  a  party,  and,  further,  tliat  such  pro- 
CpedinfCB  were  not  invalid  merely  because  such 
owner  was  not  made  a  party.  But,  on  the 
authority  of  the  Munger  Gate,  it  was  declared 
that  in  an  action  brought  by  the  general  owner 
he  miirht  contest  the  right  of  the  claimant 
to  enforce  a  lien  against  his  logs.  An  ex- 
amination of  the  cases  cited  from  Wisconsin 
will  show  that  they  are  exactly  in  point 
here.  The  log-lien  law  of  the  state  of  Mich- 
igan is  much  like  the  one  we  are  considering. 
The  noticeable  difference  is  that  the  oflScer 
executing  the  writ  of  attachment  is  required 
to  serve,  or  to  cause  to  be  served,  a  copy  of 
such  attachment  on  the  log  owner  or  his  agent 
or  attorney,  before  the  return  day,  if  such 
owner,  accent,  or  attorney  be  known  to  the 
officer,  and  be  a  resident  of  the  state.  The 
person  primarily  liable  for  the  payment  of 
the  debt  is  made  defendant  in  the  action  as 
he  is  here  under  the  statute  of  1876,  and,  as 
with  us,  the  owner  is  privileged  to  appear, 
intervene,  and  defend.  From  what  we  have 
stated  concerning  the  requirement  of  the  Mich- 
ijsrafi  Maluteas  to  service  of  a  notice  or  copy^ 
of  the  attachment  upon  the  owner,  his  agent 
or  attorney,  it  is  obvious  that  it  is  open  to 
attack  upon  the  same  ground  as  that  urged 
in  this  case,  for  no  one  could  contend  that 
this  provision  as  to  service  on  the  log  owner 
or  his  agent  really  aided  the  law  as  against 
an  objection  to  its  validity  from  a  constitu- 
tional standpoint.  While  the  precise  ques- 
tion now  before  us  was  not  involved,  it  was 
remarked  in  lieilly  v.  StepJieruon^  62  Mich. 
509,  that  such  a  law  was  valid  if  an  oppor- 
tunity was  given  the  log  owner  to  contest  the 
claimant's  right  to  a  lien.  See  also  Orad- 
dock  v.  Duight,  85  Mich.  588,  in  which  it  is 
attirmed,  on  the  strength  of  previous  deci- 
sions, that  the  lien  is  valid. 

Under  our  view  of  the  statute  of  1876,  an 
opportunity  is  given  tlie  owner  of  the  logs  to 
contest  the  right  of  the  claimant  to  a  lien  in 
an  action  like  this  to  recover  the  property, 
or  its  value  in  case  a  recovery  cannot  be  had. 
As  was  said  in  the  case  last  cited,  the  owner 
of  the  standing  pine  knows  perfectly  well 
when  he  enters  into  a  contract  for  lumbering 
tliat  labor  must  be  performed  which,  day  by 
day,  enters  into  the  material,  and  enhances 
its  value ;  and  he  knows  equally  as  well  that 
the  laborers  have  the  right  to  protect  them- 
selves in  the  matter  of  compensation  by  put- 
ting a  lien  on  the  logs.  Knowing  this,  and 
having  it  within  his  power  to  care  for  his 
own  interests  when  contracting  for  the  work, 
the  owner  of  the  logs  cannot  say  that  a  law 
which  simply  secures  payment  to  the  men 
who  perform  the  manual  lai>or  is  unrea- 
sonable. He  must  intend  that  liens  shall 
attach,  and  his  own  riglits  be  subjected  there- 
to. The  same  thought  is  foimd  in  the  me- 
chanics' lien  case  of   Bardwell  v.  Mann,  46 
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Minn.  285.  Nowhere  in  the  statute  now  h^ 
ing  considered  is  there  an^ttempt  to  deprive 
the  -log  owner  of  his  rfglit>'to  be  heard,— of 
his  day  in  court.  He  knows  the  law,  and, 
at  least,  expects  if  he  has  not  protected  him- 
self, as  well  as  the  men,  that  liens  will  be 
filed.  If  he  has  not  contracted  with  responsi- 
ble parties,  or  provided  for  the  payment  of 
wages  in  his  contract,  he  must  intend  that 
liens  shall  be  filed,  and  the  records  In  the 
office  of  the  survevor  general  of  logs  and  lum- 
ber are  open  to  his  inspection,  so  that  he  can 
easily  be  advised  of  the  situation.  These 
records  cannot  well  be  held  as  notice  wliich 
will  bind  htm,  but  they  convey  the  desired 
information.  And  bv  express  provision  of 
the  statute  the  owner  is  given  an  opportunity 
to  intervene,  and  take  part  in  the  original 
action.  If  he  does  so,  he  is  bound  by  the  re- 
sult. If  he  fails  to  participate,  the  proceed- 
ing does  not  take  away  bis  property;  it 
simply  establishes  a  lien,  which  be  expected 
and  intended  when  entering  into  a  contract 
for  the  lumbering, — ^a  lien  in  which  a  sale  is 
made  and  a  sherifl's  certificate  given,  but  it 
cannot  be  made  conclusive  evidence  of  own- 
ership as  against  such  owner.  That  the  ac- 
tion should  be  brought  against  the  employer 
who  hired  the  laborer,  and  not  against  the 
owner,  when  not  the  employer,  is  quite  prop- 
er, for  with  the  owner  the  laborer  had  no  con- 
tract. 8ee  Oliter  v.  Woodman,  06  Me.  54. 
The  lien  is  a  just  one,  and  to  the  extent  here 
indicated  easily,  sustained.  In  an  action 
brought  by  the  owner  of  the  logs  the  judg- 
ment in  the  original  proceedings,  regular  on 
its  face,  must  bs  hela  valid,  unless  the  con- 
trary affirmatively  appears;  and  all  reas(m- 
able  presumptions  consistent  with  the  record 
must  be  made  to  sustain  it.  WiuBUno  v. 
Urqvhart,  supra.  This  disposes  of  the  claim 
tbat  the  law  is  unconstitutional. 

We  will  now  briefly  consider  appellant's 
contention  that  in  any  event  the  levy  of  the 
attachment  was  insufficient.  The  writ,  a8 
provided  in  Gen.  Stat.  1878,  chap.  32,  ^  65 
(Oen.  Stat.  1894,  g  2458),  required  the  sher- 
iff to  attach  and  safely  keep  the  logs  de- 
scribed in  plaintiff's  lien  affidavit,  namely, 
1,501,680  feet,  bearing  certain  specitied 
marks,  or  so  much  thereof  as  miglit  be  neces- 
sarv  to  satisfy  the  amount  stated  as  plain- 
tiif's.claim  for  his  work  and  labor.  Under 
the  statute  the  attachment  is  made  by  tiling 
certified  copies  of  the  writ,  and  of  the  sher- 
iff's return  of  levy  indorsed  thereon,  in  the 
office  of  the  surveyor  general,  specifying  the 
mark  or  marks  on  the  logs  and  the  quantity 
levied  on.  The  return  actually  made — a  copy 
thereof  being  filed — contained  all  that  the 
statute  contemplated,  but,  in  addition,  the 
sheri^  certified  that  he  had « attached  all  of 
the  right,  title,  and  interest  of  the  defendant 
in  that  action.  Smith,  therein.  But,  in  view 
of  the  statute,  and  notwithstanding  this  ir- 
regularity, the  return  was  sufficient  to  give 
the  court  jurisdiction  over  the  logs  to  the  ex- 
tent necessary  to  proceed  to  a  judgment  es- 
tablishing an  already  existing  lien.  That 
part  of  the  return  which  stated  that  the  in- 
terest of  the  defendant  had  been  levied  on 
must  be  disregarded  as  manifestly  repugnant 
to  what  the  sheriff  was  directed  to  do,  what 
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ht  intended  to  do,  and  what  he  actaallr  did. 
FnUam  ▼.  Steariu,  80  Vt.  448 ;  BuekJinner 
Co.  ▼.  McOb^,  85  Iowa,  577.    Thia  oovera  all 


of  the  alleged  errors  which  need  to  be  ipe< 
cially  considered. 
OfiUrafflmutL 
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^TNA  LIFE  INSURANCE  COMPANY, 

Fiffin  Err,, 

9. 

,  Nancy  L.  FLORIDA 

m  F«d.  Rep. «.) 

1.  It  will  be  presnmed  that  the  mlinifs 
of  the  ocnirt  below  mxelvtAing  ftwm 
erldenee  »  will  offered  to  ibow  the  oonditloD 
of  the  teetator*!  mind,  and  claims  filed  In  the 
probate  court  offered  to  show  his  floanclal  oon- 
didon,  wecB  oorrect  where,  the  wOl  and  claims 
were  not  contained  In  the  record. 

8.  The  Ineiired  eaa  be  h^ld  to  hawe 
*'eoDte]ii|>l»ted  ■uleide'*  so  as  to  defeat  a 
policy  of  life  liuuranoe,  under  Mo.  UeT.  Stat 
1889, 8  5666,  only  when  he  intended  or  had  resolved 
to  commit  suicide  at  the  time  when  he  made  his 
application  for  the  policy. 

(September  18, 180S.) 

ERROR  to  the  Circnit  Court  of  the  United 
Slates  for  the  Eistem  District  of  Missouri 
to  review  a  judgment  in  favor  of  plaintiff  in 
sn  action  brought  to  recover  the  amount  al- 
leged to  be  due  on  certain  insurance  policies. 

The 'facts  are  stated  in  the  opinion. 

Before  Caldwell,  Sanborn,  and  Thayer, 
Circuit  Judzes. 

Mr.  Fxmnk  H.  Eetee  for  plaintiff  in  ier- 
ror. 

Me98r9.  It.  B.  WUfley.  W.  F.  Boyle,  and 
E.  B.  Adams  for  defendant  in  error. 

Thayer*  Circuit  Judge,  delivered  the 
opinion  of  the  court : 

This  action  was  brought  by  Nancy  L. 
Florida,  the  defendant  in  error,  against  the 
i£tna  Life  Insurance  Company,  the  plaintiff 
in  error,  to  recover  the  amount  of  two  life 
insurance  policies  issued  by  said  com  pan  v  on 
the  life  of  Alonzo  K.  Florida,  the  plaintiff's 
husband.  Both  of  said  policies  were  made 
payable  to  the  plaintiff  as  beneficiary.  One 
of  them  was  executed  on  July  80,  1891,  for 
the  sum  of  $6,000;  the  other  was  execute 
on  Jul  V  13, 189a,  for  the  sum  of  $10,000.  The 
plaintiff's  husband  committed  suicide  on 
April  27,  1898,  and  a  demand  was  thereafter 
made  on  the  defendant  company  for  pavment 
of  the  policies.  Payment  whs  refused,  and 
the  present  suit  was  thereupon  instituted. 

On  the  trial  of  the  case  the  circuit  court 
instructed  the  jury.  In  substance,  that  it  was 
conceded  by  the  defendant  company  that  the 
plaintiff  was  entitled  to  recover  on  the  poli- 
ciea,  **  unless,  at  the  time  Alonzo  K.  Florida 
made  application  for  them,  he  was  in  contem- 
plation of  committing  suicide  at  some  future 


time,  so  that  by  such  acts  of  self-destruction 
the  insurance  companv  would  be  defrauded 
of  the  sum  so  insured;"  and,  as  no  excep- 
tion was  taken  to  this  instruction,  we  must 
assume,  for  the  purpose  of  this  decision,  that 
the  only  defense  intended  to  be  relied  upon 
bv  the  defendant  companv  was  the  defense 
pleaded  in  its  answer,  as  follows : 

**  Defendant  states  .  .  .  that  on  the 
27th  day  of  April,  1898,  and  within  two  years 
from  the  date  of  said  policies,  said  Florida 
committed  suicide ;  and  the  defendant  alleges 
the  fact  to  be  that  said  Florida,  at  the  time 
that  he  made  his  said  applications  to  the 
defendant  for  said  policies,  contemplated 
suicide ;  that,  at  the  time  of  making  said  ap- 
plications for  said  insurance,  said  Florida 
contemplated  and  intended  to  secure  the  said 
contracts  of  insurance  from  this  defendant 
with  the  intention  soon  thereafter  to  take  his 
own  life;  that  the  said  purpose  and  inten- 
tion of  said  Florida  were  not  known  to  the 
defendant,  and  were  purposely  concealed 
by  him  in  order  that  he  might  secure  said 

ftolicies  of  insurance,  and  thereafter,  by  tak- 
ng  his  own  life,  enable  his  representatives 
to  secure  the  benefits  accruing  under  said 
policies;  that  the  said  acts  of  said  Florida 
were  a  fraud  upon  this  defendant ;  and  that, 
by  reason  of  said  acts  of  said  Florida,  said 
{policies  of  Insurance  became  wholly  void." 
It  should  be  stated  in  this  connection  that 
the  policies  in  question  were  executed  and 
delivered  in  the  state  of  Missouri,  and  that  at 
the  date  of  their  execution  the  following  stat- 
utes were  in  force  in  that  state : 

"No  misrepresentation  made  in  obtaining 
or  securing  a  policy  of  insurance  on  the 
life  or  lives  of  any  person  or  persons  shall 
be  deemed  material,  or  render  the  policy 
void,  unless  the  matter  misrepresentea  shall 
have  actually  contributed  to  tne  contingency 
or  event  on  which  the  policy  is  to  become  due 
and  payable,  and  whether  it  so  contributed 
in  anv  case  shall  be  a  question  for  the  Jury." 
Mo.  Ilev.  Stat.  1889,  ^  5849. 

"In  all  suits  upon  policies  of  insurance  on 
life  hereafter  issued  oy  any  company  doing 
business  in  this  state,  it  shall  be  no  defense 
that  the  insured  committed  suicide,  unless  it 
shall  be  shown  to  the  satisfaction  of  the  court 
or  jury  trying  the  cause  that  the  insured  con- 
templated suicide  at  the  time  he  made  his 
application  for  the  policy,  and  any  stipula- 
tion in  the  policy  to  the  contrary  shall  be 
void."    Mo.  Rev.  Stat.  1889,  §  5855. 

In  the  circuit  court  of  the  United  States 
for  the  eastern  district  of  Missouri,  where  the 
case  was  tried,  the  plaintiff  recovered  a  judg- 
ment for  the  full  amount  of  the  policies ;  and 
the  case  was  brought  to  this  court  for  review 


KoTX.— A  new  question  srising  under  the  statu- 
tory modlflcation  of  the  law  of  Insurance  as  ap- 
1»lled  to  a  case  of  suicide  is  here  presented. 
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For  provisions  airs  Inst  suicide  lane  or  insane,  see 
note  to  BlUings  v.  Accident  Ins.  Co.  (V  L)  17  L.  B.  A. 
80. 
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on  a  writ  of  error  sued  oi^t  by  the  defendant 
company.  The  errors  assisned  relate  to  the 
exclusion  of  testimony  and  to  the  charge  of 
the  trial  court.  There  are  numerous  assign- 
ments of  the  former  kind,  but  it  would  sub* 
serve  no  useful  purpose  to  review  them  in  de- 
tail, as  most  of  the  questions  i)ropounded 
which  were  excluded  were  obviously  im- 
proper questions,  because  they  were  calcu- 
lated to  elicit  hearsay  or  secondary  evidence, 
or  the  conclusions  of  witnesses  rather  than  the 
facts  on  which  such  conclusions  were  based, 
or  because  the  questions  were  designed  to 
establish  the  existence  of  particular  facts  by 
common  rumor,  or  because  the  questions 
asked  were  too  va^ue  and  general,  or  a  mere 
repetition  of  questions  that  had  already  been 
8sked  and  answered.  We  shall  forego  any 
discussion  of  the  several  assignments  of  error 
to  which  the  last  remark  applies,  confining 
ourselves  to  those  exceptions  taken  which 
seem  to  us  to  be  most  tenable. 

At  one  stage  of  the  trial,  counsel  for  the 
defendant  company  offered  in  evidence  what 

fmrported  to  be  the  will  of  Alonzo  K.  Flor- 
da,  deceased,  for  the  purpose,  as  stated  by 
him  at  the  time  of  showing  the  condition  of 
the  testator's  mind.  It  was  objected  to  and 
excluded,  and  an  exception  was  saved.  We 
cannot  decide  whether  this  ruling  of  the  trial 
cuurt  was  right  or  wrong,  because  the  alleged 
will  is  not  found  in  the  bill  of  exceptions, 
and,  without  examining  it,  it  is  impossible 
to  say  what  it  may  have  tended  to  show  with 
respect  to  the  testator's  purpose  or  mental 
condition.  The  defendant  also  appears  to 
have  offered  in  evidence  a  large  number  of 
claims  which  had  been  filed  in  the  probate 
court  of  the  city  of  St.  Louis  against  the 
estate  of  Alonzo  K.  Florida.  These  were 
objected  to,  the  claims  were  excluded,  and 
an  exception  was  saved.  The  claims  in  ques- 
tion appear  to  have  been  excluded  because 
the  circuit  court  was  of  opinion  that  they 
had  no  tendency  to  show  the  financial  condi- 
tion of  the  deceased  at  or  i)rior  to  the  taking 
out  of  the  policies  in  suit.  Whether  that 
ruling  was  erroneous  or  otherwise  cannot  be 
determined,  because  the  claims  are  not  con- 
tained in  the  record.  The  ruling  of  the  trial 
court  must  be  presumed  to  have  been  correct. 
A  witness  for  the  defendant  company  was  also 
asked  the  following  question :  **  What  was 
Mr.  Florida's  financial  condition  during  the 
winter  of  1892  and  1893?  I  will  put  It  this 
way  :  Do  you  know  what  his  financial  con- 
dition was  during:  the  winter  of  1892  and  the 
beginning  of  1893?"  The  answer  to  this  in- 
terrogatory was  excluded,  on  the  ground 
that  it  could  have  no  tendency  to  show  the 
financial  condition  of  the  deceased  in  July, 
1891,  and  in  July,  1892,  when  the  policies 
were  taken  out,  and  that  no  attempt  had 
been  made  to  furnish  authentic  evidence  of 
])is  financial  condition  at  the  latter  dates. 
We  cannot  say  that  there  was  any  material 
error  in  this  ruling,  although  the  testimony 
would  doubtless  have  been  competent,  and 
would  probably  have  been  admitted  if  coun- 
sel  had  undertaken  to  show  that  the  indebted- 
ness existing  against  the  deceased  in  the 
winter  of  1892  and  1893  had  its  origin  prior 
to  the  issuance  of  the  policies,  or  either  of 
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them.  Without  pursuing  this  branch  of  the 
case  at  any  greater  length,  it  will  sufiftce  to 
say  that  none  of  the  errors  assigned  on  ac- 
count of  the  exclusion  of  testimony  appear  to 
us  to  be  tenable. 

The  question  in  the  case  of  paramount  im- 
portance is  whether  the  circuit  court  properly 
defined  the  words  **  contemplated  suicide, "  as 
used  in  Mo,  Rev.  Stat.  ^  6855,  supra.  On 
this  subject  the  court  charged  the  iury  as 
follows :  **  The  fact  of  suicide  is  no  defense, 
unless  it  be  the  culmination  of  a  purpose 
formed  at  the  time  application  was  made  for 
the  respective  policies.  Unless,  therefore, 
you  believe  from  the  weight  of  the  evidence 
that  on  the  80th  day  of  July,  1891,  at  the  time 
of  making  application  for  the  policy  of  tliat 
date,  Alonzo  K.  Florida  contemplated  there- 
after committing  suicide,  and  thereby  ena- 
bling his  wife  to  collect  the  amount  named  in 
the  policy,  then  your  verdict  upon  the  first 
count  must  be  for  the  plaintiff.  .  .  . 
Unless  you  believe  from  Uie  weight  of  the 
evidence  that  on  the  12th  day  of  July.  1892, 
at  the  time  of  making;  application  for  tbe 
policy  of  insurance  of  that  date,  Alonzo  E. 
Florida  did  so  with  the  contemplated,  well- 
formed  purpose  of  thereafter  committing  sui- 
cide, and  thereby  enabling  his  wife  to  collect 
the  amount  named  in  tbe  po1ic3%  your  verdict 
must  be  for  the  plaintiff  upon  the  second 
count  of  the  petition.  .  .  .  The  fact,  if 
from  the  evidence  you  believe  it  to  be  a  fact, 
that  Alonzo  K.  Florida  committed  suicide, 
constitutes  in  itself  no  defense  on  the  part  of 
the  insurance  companies  under  this  clause. 
In  order  to  make  a  defense  out  of  such  fact, 
you  must  believe  from  the  preponderance  of 
the  evidence  that  Alonzo  K.  Florida,  at  the 
time  he  made  application  for  either  or  both 
of  the  policies  of  life  insurance  involved  in 
this  suit,  contemplated  suicide ;  and  by  con- 
templated is  meant  there  was  a  complete, 
well-formed  purpose  of  taking  his  own  life, 
and  that  purpose  culminated  Inr  actually 
killing  himself,  with  a  view  and  for  the  pur- 
pose of  defrauding  the  defendant  company 
out  of  the  money  stipulated  in  the  policy  to 
be  paid." 

The  objection  made  to  this  part  of  tbe 
charge,  and  the  only  objection  thereto,  is  that 
the  court  declared  that  the  word  **  contem- 
plated" meant  the  same  as  the  word  **  intend- 
ed." It  is  insisted  that  there  is  a  materia) 
distinction  between  the  words  ''contemplat- 
ed" and  "intended;"  that  the  former  word 
means  ''attentively  considered,"  " thought 
about,"  whereas  the  latter  word  signifies  "a 
more  determinative  state  of  mind,**  a  well- 
formed  purpose ;  and  that  the  legislature  must 
be  presum^  to  have  used  the  word  "con- 
templated" in  the  sense  above  suggested. 

The  proposition  maintained  by  the  defend- 
ant company  is  thus  concisely  stated  by  ita 
counsel :  "It  was  not  reccssary  for  the  de- 
fendant to  show  that  Florida  effected  thia 
insurance  with  the  deliberate  purpose  to  com- 
mit suicide ;  it  was  suflScient  to  show  that  be 
was  'considering  with  attention'  the  project 
of  suicide,  and  effected  the  insurance  with 
the  design  that,  in  case  his  contemplation 
should  ripen  into  actual  perpetration  of  sui- 
cide, then  his  beneficiaries  should  be  pro- 
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Tided  for  out  of  the  proceeds  of  the  Insur- 
anoe.  .  .  .  Hence  it  follows  that  the 
theory  ezpresaed  throughout  the  several  por- 
tions of  the  charge  bearing  on  this  point,  that 
'contemplated  suicide'  meant  a  predeter- 
mined, well -formed  purpose  of  suicide,  is 
erroneous,  and  those  portions  of  the  charge 
expressing  this  conception  were  erroneous. " 

it  is  no  doubt  true  that  the  {primary  sig- 
nification of  the  word  ^contemplate'*  is  to 
consider  attentively  or  to  meditate ;  but  it  is 
«^aally  true  that  a  secondary  meaning  of  the 
word  is  to  **  intend ;"  and  in  ordinary  conver- 
sation the  word  **  contemplate"  is  frequently 
used  as  a  synonym  for  the  word  "* intend,** — 
that  is,  to  express  a  well -formed  purpose. 
Moreover,  instances  are  not  wanting  where 
the  word  ''contemplate"  has  been  held  to  be 
flynonymous  with  the  words  "expect"  or  ** in- 
tend." Thus,  in  Buckingham  v.  McLean,  64 
U.  S.  13  How.  151,  167,  14  L.  ed.  91.  97, 
the  words  "  in  contemplation  of  bankruptcy, " 
as  used  in  the  bankrupt  act  of  1841  (5  Stat, 
at  L.  442.  chap.  9,  ^2),  were  held  to  be 
tantamount  to  the  expression  **  expecting  or 
intending  to  commit  an  act  of  bankruptcy." 
See  also  Janet  v.  Rowland^  8  Met.  377,  41 
Am.  Dec.  525. 

We  think,  however,  that  the  sense  in  which 
the  legislature  intended  to  use  the  word 
** contemplated"  in  the  statute  now  under  con- 
sideration can  be  best  determined  by  con- 
sidering the  statute  itself  and  the  connection 
in  which  the  word  occurs.  The  statute  was 
primarily  deafgncd  to  prevent  the  plea  of 
suicide  from  being  thereafter  interposed  as  a 
defense  to  an  action  on  a  policy  of  life  in- 
surance. It  declares  that,  **in  all  suits  upon 
policies  of  insurance  on  life  hereafter  issued 
by  any  company  doing  business  in  this  state, 
it  shall  be  no  defense^  that  the  insured  com- 
mitted suicide."  The  subsequent  clause, 
"unless  it  shall  be  shown  to  the  satisfaction 
of  the  court  or  jury  trying  the  cause  that  the 
insured  contemplated  suicide  at  the  time  he 
made  his  application  for  the  policy,"  was 
not  intended  to  create  or  afiFord  to  li^  insur- 
ance companies  a  new  defense  to  such  ac- 
tions, but  rather  to  state  an  exception  to  the 
general  rule  first  enunciated.  The  legisla- 
ture was  doubtless  aware  of  the  "fact  that  at 
common  law,  without  the  aid  of  any  statute, 
it  was  competent  for  an  insurance  company 
to  show,  by  way  of  defense  to  an  action  on  a 
life  insurance  policy,  that  the  assured  had 
taken  out  the  policy  with  the  preconceived 
intent  of  thereafter  committing  suicide,  and 
that  such  purpose  was  subsequently  executed. 
It  doubtless  intended  by  the  concluding 
clause  to  preserve  the  right  to  still  make  that 
defense.  Smith  v.  Natimal  Ben.  8oc.  128  N. 
V.  85,  9  L.  R.  A.  616.    This  seems  to  us  to 
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have  been  the  manifest  purpose  of  the  con- 
cluding paragraph  of  the  statute.  It  recog- 
nizes the  existence  of  a  defense  well  known 
to  the  law,  to  wit.  the  defense  of  fraud,  and 
authorizes  the  insurer  to  make  that  defense. 
It  must  be  borne  in  mind  that  the  general 
purpose  of  tl)e  statute  was  to  curtail  the 
riffhts  of  insurance  companies  rather  than  to 
enlarge  them,  wherefore  it  cannot  well  be 
presumed  that  the  legislature  intended  to  cre- 
ate in  their  favor  a  new  statutory  defense 
consisting  in  the  fact  that  the  assured,  prior 
to  his  application  for  insurance,  had  con- 
sidered the  expediency  of  committing  suicide 
in  a  given  emergency,  although  he^  had 
formed  no  fixed  resolution  to  do  so.'  We 
think,  therefore,  that  tiie  contention  that  the 
legislature  used  the  word  *^  contemplated"  to 
signify  a  state  of  mind  in  which  the  assured 
had  considered  or  thought  about  the  subject 
of  suicide  without  having  any  well-defined 
purpose  or  intent,  is  not  tenable. 

Another  objection  to  the  construction 
sought  to  be  placed  upon  the  statute  by  the 
defendant  comp&nv  is  that  it  renders  the  law 
too  uncertain  and  difiScult  of  application.  If 
we  adopt  the  defendant's  definition  of  the 
word  ** contemplated,"  and  assume  that  it 
was  used  by  the  legislature  in  that  sense, 
then  the  inquiry  immediately  arises.  When 
can  a  person  be  said  to  have  so  far  considered 
the  subject  of  suicide,  or  to  have  so  had  that 
thought  in  mind,  as  to  vitiate  a  policy  of  life 
insurance?  In  the  practical  aaministration 
of  the  law,  courts  will  find  it  difficult  to  an- 
swer this  question  to  the  comprehension  of  a 
jury.  The  line  must  necessarily  be  drawn 
somewhere  between  that  amount  of  thought 
or  contemplation  which  will  and  that  which 
will  not  defeat  a  policy,  because  a  subject 
may  be  considered  with  different  degrees  of 
intensity  or  attention,  and  it  will  hardly  do 
to  say  that  any  amount  of  thought  on  the  sub- 
ject of  suicide  as  a  future  possibility,  at  the 
time  of  taking  out  a  policy,  will  serve  to 
avoid  it  if  the  assured  eventually  dies  by  his 
own  hand. 

Upon  the  whole,  therefore,  we  conclude 
that  the  statute  should  be  construed  to  mean 
that  hereafter  it  shall  be  no  defense  to  a  suit 
upon  a  life  insurance  policy  that  the  insured 
committed  suicide,  unless  it  shall  be  proven 
to  the  satisfaction  of  the  court  or  jury  that 
the  insured  intended  or  had  resolved  to  com- 
mit suicide  at  the  time  when  he  made  his  ap- 
plication for  the  policy.  This,  as  we  under- 
stand the  charge,  was  the  view  that  was  en- 
tertained by  the  trial  court  and  substantially 
expressed  in  its  instruction,  and  in  thus  de- 
claring the  law  no  error  was  committed. 

The  judgment  6J  the  Circuit  (hurt  it  thertfor^ 
affirmed. 
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UNITED  STATES  CIRCUIT  COURT  OP  APPEALS,  1»0URTH  CIRCUIT. 


W.  Briggs  GREEN,  AppL^ 

Lawrence  P.  MILLa 
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1.  Anappeal  lies  to  the  United  States 
dreoit  court  of  appeals  ft*om  aa  Inter. 

loentorjr  order  ooDtlnaing  a  prelimlDary  in- 
Junotion  where,  alttaough  there  is  a  quesdon  of 
Juriidiction  resting  on  the  chaUenffing  of  a  state 
law  as  in  oontraveotloa  of  the  Federal  Oonstltu- 
tlon,  yet  at  the  threshold  of  the  ease  the  further 
question  arises  whether  the  faoCs  relied  on  make 
a  case  ot  equitable  oognianoe. 

8*  An  b^nnetlon  to  restrain  the  exereiee 
of  gevernasental  powere  under  an  uncon- 
stitutional statute  cannot  he  granted  on  behalf  of 
IndiyldualB  who  assert  no  threatened  infringe- 
ment of  rights  of  property  or  civil  rights. 

8«  Aa  li^nnetlon  air<^lnet  anj  registra- 
tion of  TOters  on  the  ground  that  the  statute 
providing  for  the  retcistration  Is  unconstitutional 
because  its  provisions  are  so  unreasonable,  un- 
necessary, and  burdensome  thatcomplainanthas 
been  unable  to  register  after  repeated  and  per- 
sistent efforts  to  do  so.  cannot  be  granted,  since 
the  action  sought  to  be  enjoined  is  political  and 
governmental,  and  will  not  Infringe  any  right  of 
property  or  civU  right  of  tiie  complainant  and 
others  similarly  situated. 

(June  U,  1801) 

APPEAL  by  defendant  from  a  decree  of  the 
Circuit  Court  of  the  United  States  for  the 
District  of  South  Carolina  enjoining  defendant 
from  furnishing  retcistration  lists  for  the  carry- 
ing out  of  an  election.    Beverted, 

"Before  Fuller,  Circuit  Justice,  and  Hughes 
end  Seymour,  District  Judges. 

Statement  by  Poller,  Circuit  Justice : 
This  was  a  bill  of  complaint  filed  in  the 
circuit  court  of  the  United  States  for  the  dis- 
trict of  South  Carolina  April  19,  1895,  by 
Lawrence  P.  Mills,  described  as  ''a  citizen 
of  the  state  of  South  Carolina  and  of  the 
United  States,"  against  W.  Briggs  Green, 
described  as  ''a  citizen  of  said  st«te  and  the 
United  States,"  and  exhibited  on  behalf  of 
complainant  and  all  other  citizens  of  the 
county  of  Richland,  in  the  state  of  South 
Carolina,  circumstanced  like  himself,  and 
too  numerous  to  be  made  parties,  alleging 
that  complainant  was  twenty-one  years  of 
age  February  4,  1895 ;  that  he  is  a  resident 
of  ward  4,  precinct  of  Columbia,  in  said 
county  and  state ;  that  he  is  a  male  citizen 
of  the  United  States ;  that  he  has  resided  in 
the  state  of  South  Carolina  for  more  than  one 
year  preceding  the  last  general  election  in 
that  state,  and  in  the  county  of  Richland  for 
more  than  sixty  days  prior  to  the  said  gen- 
Nora.— An  appeal  from  the  decision  in  the  above 
case  was  dismissed  by  the  Supreme  Court  of  the 
United  States  on  Noyember  2S,  1895,  on  the  ground 
that  the  occasion  for  which  the  injunction  was 
sought  had  already  passed. 

For  a  somewhat  simiUtf  case,  see  Fletcher  ▼. 
Tuttle  (IIL)  25  L.  B.  A.  1481 

SOUR.  A. 


eral  election ;  that  complainant  is  an  elector 
of  the  state  of  South  Carolina,  poeseasing  all 
the  qualifications  of  an  elector  of  the  most 
numerous  branch  of  the  state  legislature, 

Erovided  by  the  state  Constitution,  and  that 
e  is  subject  to  none  of  the  disqualifications 
set  forth  in  said  Constitution ;  and  that  lie 
is,  under  the  Constitution  and  laws  of  the 
United  States,  duly  qualified  to  vote  at  all 
Federal  and  state  elections  held  in  said  ward, 
county,  and  state. 

The  bill  then  set  forth  secticm  90  of  the 
Qeneral  Statutes  of  South  Carolina  of  1882, 
as  follows :  ''AH  electors  of  the  state  ahall 
be  registered  as  hereinafter  provided ;  and 
no  person  shall  be  allowed  to  vote  at  any 
election  hereafter  to  be  held  unless  registered 
as  hereinafter  required."  And  section  133 
of  the  Revised  Statutes  of  South  Carolina  of 
1893  to  the  same  effect :  "All  electors  of  this 
state  shall  be  registered,  and  no  person  shall 
be  allowed  to  vote  at  any  election  hereafter 
to  be  held  unless  he  shall  have  heretofore 
registered  in  conformity  with  the  require- 
ments of  chapter  7  of  the  Qeneral  Statutes  of 
1882,  and  acts  amendatory  thereof,  or  aball 
be  registered  as  herein  required."  And  also 
section  94  of  the  Qeneral  Statutes  of  1882. 
providing :  **  When  the  said  registration  [in 
certain  iMoks  to  be  ]>rovided  him  and  made 
in  the  manner  provided  for  in  section  981 
shall  have  been  completed  tbe  books  ahall 
be  closed  and  not  reopened:  fpr.  registration 
except  for  the  purposes  and  as  hereinafter 
mentioned  until  after  the  general  election 
for  state  officers.  After  the  said  next  gen- 
eral election  the  books  shall  be  openea  for 
the  registration  of  such  persons  as  shall  there- 
after become  entitled  to  register  on  the  first 
Monday  in  each  month  to  and  until  the  first 
Mondav  in  July,  inclusive,  preceding  the 
following  general  election,  upon  which  last- 
named  day  the  same  shall  be  closed  and  not 
reopened  for  registration  until  after  the  said 
general  election,  and  ever  after  the  said  books 
shall  be  opened  for  the  registration  of  such 
electors,  and  on  the  days  above  mentioned, 
until  the  fiist  day  of  July  preceding  a  gen- 
eral election,  when  the  same  shall  be  closed 
as  aforesaid  until  the  said  general  election 
shall  have  taken  place. "  And  in  section  137 
of  the  said  Revised  Statutes  of  1893  it  is 
provided :  "  After  every  general  election  the 
refill Btration  books  shall  te  opened  for  regis- 
tration of  such  persons  as  shall  thereafter 
become  entitled  to  register  on  the  first  Mon- 
day in  each  month  until  the  first  day  of  July 
preceding  a  general  election,  when  the  same 
shall  be  clos^  until  such  election  shall  have 
taken. place."  And  also  section  97  of  the 
General  Statutes  of  1882,  in  the  following 
words :  ''Any  person  coming  of  age  and  be- 
coming qualified  as  an  elector  may  appear 
before  the  supervisor  of  registration  on  any 
day  on  which  tbe  books  are  opened  as  afore- 
said and  take  oath  as  to  his  axe  and  qualifi- 
cation, as  hereinbefore  provided,  and  if  the 
supervisor  find  him  qualified  he  shall  enter 
his  name  upon  the  registration  book  of  tbe 
precinct  wlierein  he  resides." 
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It  was  farther  alleged  "that*  in  and  by 
the  requlrenieota  of  said  registration  enact-, 
menu  of  the  ffortoimeDt  of 'the  state  of  South 
Carolina,  it  is  provided  that  the  respectf ve 
auperyisoTS  of  registration  in  the  seTeral  coan- 
.  ties  shall  Issue  to  the  voter  when  registered 
a  certificate  of  registration,  and  that  said 
voter  shall  present  the  same  at  the  polls  to 
the  managers  of  election,  and  that  no  one 
shall  be  allowed  to  vote  at  any  election  to 
be  held  in  the  said  state  unless  his  certificate 
of  registration  as  aforesaid  is  exhiuited  at 
the  tfme  and  In  tiie  manner  aforesaid.  And 
it  is  further  required,  in  and  by  the  said  al- 
>ged  enactmeBts,  that,  in  case  a  voter  or 
•  lector  shall  remove  from  one  county  to  an* 
nihcT  in  said  state,  or  from  one  precinct  to 
another  in  the  same  oonnty,  or  from  mie  resi- 
dence to  another  in  the  same  precinct,  he 
shall  obtain  a  transfer  and  a  renewal  certifi- 
cate. And  it  is  further  provided,  in  said 
enactments,  that,  in  the  event  an  elector  shall 
lose  his  said  certificate  of  registration,  be 
must  obtain  a  renewal  thereof  upon  furnish- 
log  evidence  satisfactory  to  the  registrar  of 
the  said  county  wherein  he  resides  that  his 
said  certificate  has  been  mislaid  or  lost,  and 
that  the  same  has  not  been  wilfully  or  inten- 
tionallv  disposed  of."  And  it  was  averred 
'^that,  "by  the  provisions  and  requirements 
of  said  enactments,  tlie  elector  failing  for  any 
reason  to  oompl  v  with  any  of  the  provisions 
aforesaid  is  denied  the  right  of  suffrage  both 
in  Federal  and  state  elections,"  and  *'that 
the  provisions  of  the:  said 'enactments  fixing 
the  time  for  registration  and  the  closing  of 
the  books  foi'  that  purpose  on  the  1st  day  of 
July  preceding  every  election,  and  the  many 
and  silvers  provisions,  rec^uirements,  and  con- 
ditions set  out  in  the  various  and  sundry  sec- 
tions of  said  alleged  act.  were  intended  to, 
and  that  they  in  effect  do,  abridge,  impede, 
and  destroy  the  suffrage  of  the  citizen  both 
of  the  state  and  of  the  United  States." 

The  bill  further  averred  the  passage  on  the 
^4th  day  of  December,  1894.  by  the  crovem- 
ment  of  the  state  of  South  Carolina  of  an  act 
to  provide  for  calling  a  constitutional  con- 
vention, by  section  4  of  which  it  was  declared 
who  should  be  entitled  to  vote  for  delegates 
to  the  said  constitutional  convention  ;  and  in 
addition  to  the  qualifications  prescribed  for 
electors  by  the  Constitution  of  the  state  of 
South  Carolina,  a  further  qualification  was 
prnvided,  to  wit,  that  the  elector  be  **duly 
registered  as  now  required  by  law,  or  who, 
having  been  entitled  to  register  as  a  voter  at 
the  time  of  the  general  registration  of  electors 
in  the  state  which  took  place  in  the  year  of 
our  Lord  1882,  or  at  any  time  subsequent 
thereto,  failed  to  register  at  such  time  re- 
quired by  law,  or  who  has  become  a  citizen 
of  this  state  and  who  shall  register  as  l.ere- 
inafter  provided  in  such  cases."  Sections  6 
and  7  of  this  act  were  set  forth  as  follows : 
^That  on  the  first  Monday  of  March,  in  the 
year  of  our  Lord  1895,  the  supervisor  of  regis- 
tration of  each  county  shall,  at  the  county 
seat  thereof,  open  his  books  of  registration, 
and  shall  hold  the  same  open  for  ten  consecu- 
tive calendar  days  thereafter,  except  Sundays, 
between  the  hours  of  10  o'clock  in  the  fore- 
noon and  4  o'clock  in  the  afternoon,  except 
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Charleston,  Beaufort,  and  Richland  counties, 
where-  the  said  books- shal  1  be  kept  open  from 
40  o'clock  in  the  forenoon  to  6  o'clock  in  the 
afternoon,  during  which  time  any  elector  then 
or  theretofore  at  any  time  entitled  to  register 
as  a  qualified  voter,  or  who  has  become  a  citi- 
zen of  this  state,  shall  be,  during  the  time 
herein  fixed  by  law  for  registration,  entitled 
to  register  as  such,  as  hereinafter  provided ; 
and  any  elector  having  been  heretofore  duly 
registered,  or  having  since  changed  his  resi- 
dence, or  having  lost  bis  certificate,  shall 
be  entitled  to  have  the  same  transferred  or 
renewed,  as  now  provided  by  law."  ''Any 
elector  who  shall  have  been  entitled  to  regis- 
ter at  the  general  registration  in  the  year 
of  our  Lord  1882,  or  at  any  time  subsequent 
thereto,  and  who  failed  to  register  at  such 
time  as  required  by  law,  and  who  shall  make 
application  under  oath  in  accordance  with 
the  printed  form  to  be  prepared  by  the  at- 
torney general,  setting  forth  in  each  case  the 
fact,  to  wit :  The  full  name,  age,  occupa- 
tion and  residence  of  the  applicant  at  the 
time  of  the  said  general  registration,  or  at 
any  time  thereafter,  when  the  said  applicant 
became  entitled  to  register,  and  the  place  or 
places  of  his  residence  since  the  time  he  be- 
came entitled  to  register,  which  affidavit 
shall  be  supported  by  the  affidavits  of  two 
reputable  citizens  who  were  each  of  the  age 
of  twentv-one  years  on  the  18th  day  of  June, 
A.  D.  1882,  or  at  the  time  the  said  applicant 
became  entitled  thereafter  to  register,  or  any 
elector  who  has  become  a  citiien  of  this  state. 
by  moving  into  the  same  and  his  place  of 
residence  since  living  in  the  state  and  who 
shall  make  application  under  oath,  statins; 
the  time  of  his  moving  into  the  state  and  his 
place  of  residence  since  living  in  the  state, 
which  application  shall  he  supported  by  the 
affidavit  of  two  reputable  citizens,  who  were 
twenty -one  years  of  age  at  the  time  the  ap- 
plicant became  a  resident  of  this  state,  such 
applicant  shall  be  allowed  to  register  as  a 
voter  and  to  have  issued  to  him  a  certificate 
as  a  duly  Qualified  elector  in  the  manner  and 
form  now  provided  by  law,  and  be  entitled 
to  vote  at  said  election  for  delegates  to  said 
convention. " 

The  bill  then  charged  that  these  sections 
so  limited,  abridged,  and  qualified  the  priv- 
ilege of  registration  that  they  resulted  in  a 
practical  denial  of  the  right  to  vote  to  those 
electors  who.  by  the  operation  of  the  provi- 
sions of  the  General  Statutes  of  1882  and  lie- 
vised  Statutes  of  1898,  are  now  unregistered  ; 
and  that  they  were  so  **  interwoven  with,  and 
Hre  Kuch  integral  parts  of,  the  whole  alleged 
registration  laws  of  the  state  of  South  Caro- 
lina, that,  if  the  same  De'dtfclared  unconstitu- 
tional and  void,  as  herein  prayed,  the  whole 
enactments  in  regard  to  registration  are  like- 
wise void."  And  it  was  charged  that  said 
sections  were  in  violation  of  the  Constitu- 
tion of  the  state  of  South  Carolina,  and  of 
section  2  of  article  1,  section  1  of  amendment 
14,  and  section  1  of  amendment  16,  of  the 
Constitution  of  the  United  States. 

The  bill  continued,  and  concluded  as  fol- 
lows: 

**  (10)  By  section  2  of  the  aforesaid  act  oi 
1894  it  is  provided  that  the  election  of  dele- 
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gates  to  the  said  coostitutional  -  conventioD 
shall  be  held  on  the  third  Tuesday  in  Au- 
gust. 1895 ;  that  the  said  convention  shall  as- 
semble on  the  second  Tuesday  of  September, 
1895 ;  that  such  convention  is  called  for  the 
purpose  of  revisinjz,  amending,  or  changing 
the  Constitution  of  said  state,  and  when  as- 
sembled will  have  full  power  to  revise,  alter, 
abridge,  curtail,  and  qualify  the  right  of 
your  orator  and  of  all  citizens  of  the  said 
state  of  South  Carolina  to  vote  for  the  mem- 
bers of  the  most  numerous  branch  of  the 
state  legislature,  and  thereby  to  revise,  alter, 
abridge,  and  curtail  the  qualifications  now 
requisite  to  enable  your  orator  to  vote  at  all 
Federal  elections  as  now  imposed  by  the  Con- 
stitution of  the  United  States.  (11)  That 
W.  Briggs  Green  has  been  appointed  to  the 
office  of  supervisor  of  registration  for  Rich- 
land counter  aforesaid,  under  and  in  pursu- 
ance of  the  said  unconstitutional  registration 
laws;  that  he  is  now  exercising  the  duties 
prescribed  by  the  same,  and  your  orator  has 
been  informed  and  believes  that  he  intends 
to  continue  so  to  do,  and,  furthermore,  he 
specifically  intends  to  furnish  and  deliver  to 
the  several  boards  of  managers  for  the  several 
precincts  of  Richland  county  aforesaid,  to 
be  hereafter  appointed,  to  hold  the  election 
of  delegates  to*  the  said  constitutional  con- 
vention, certain  paper  writings  purporting 
to  be  the  registration  bool^s  aforesaid  of  the 
several  precincts  to  be  used  by  said  managers 
at  said  approaching  election.  (12)  Your  or- 
ator further  shows  that,  under  and  by  virtue 
of  the  said  unconstitutional  registration  laws, 
the  supervisors  appointed  thereunder  are  re- 
quired to  continue  said  partial,  void,  and 
illegal  registration  on  the  first  Mondays  in 
May  and  June  and  July,  1895,  and  that  after 
the  Ist  day  of  July,  1835,  they  are  directed 
by  section  8  of  the  act  of  1894  to  *  furnish  the 
Dianagers  at  each  precinct  with  one  of  the 
registration  books  for  such  precinct,  and  no 
elector  shall  be  entitled  to  vot«  whose  name 
is  not  registered  as  hereinbefore  or  already 
provided  by  law,  and  who  does  not  produce 
his  registration  certificate  at  the  polls  where 
be  o£fers  to  vote.'  (13)  That  your  orator 
failed  to  register  at  the  registration  made 
after  the  general  election  of  1888,  or  to  be 
registered  during  the  ten  days  in  March, 
1895,  provided  for  in  said  act  of  1894,  be- 
cause, although  he  made  repeated  and  per- 
sistent efforts  to  become  registered,  he  found 
himself  unable  to  comply  with  tiie  unreason- 
able, unnecessary,  and  burdensome  rules, 
regulations,  and  restrictions,  prescribed  by 
said  unconstitutional  registration  laws  as 
conditions  precedent  to  his  right  to  register, 
and  your  orator  has  never  been  allowed  to 
vote  at  any  Federal  or  state  election  of  the 
said  state  of  South  Carolina.  (14)  That  your 
orator  is  desirous  of  voting  for  delegates  to 
the  aforesaid  constitutional  convention  at  the 
election  prescribed  by  the  act  of  1894  for 
the  purpose;  that  the  paper  writings  pur- 
porting to  be  books  of  registration  now  in 
the  hands  of  the  said  defendant  do  not  and 
will  not  contain  the  name  of  your  orator  as 
a  registered  voter  for  the  reasons  hereinbefore 
stated  ;  that  your  orator,  and  others  like  cir- 
cumstanced with  him,  will  not  be  permitted 
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to  vote  at  said  social  election  by  the  man- 
agers thereof  unless  their  names  be  found 
upon  the  books  of  registration,  and  they  can 
produce  the  registration  certificates  herein- 
before mentioned ;  that  if  the  said  defendant 
be  permitted  to  continue  the  aforesaid  illegal, 
partial,  and  void  registration,  and  be  allowed 
to  turn  over  to  the  managers  of  election  for 
the  aforesaid  county  of  Richland  (when  ap- 
pointed) said  paper  writings,  purporting  to 
be  books  of  registration  for  the  several  pre- 
cincts in  said  county,  your  orator  will  be 
deprived  of  his  right  to  vote  at  said  election, 
and  grievous  and  irreparable  wrong  and  dam- 
age will  be  done  to  your  orator  and  a  large 
class  of  citizens  like  circumstanced  witii  him, 
^  hich  can  be  prevented  only  bj  the  inter- 
position of  this  court  by  way  of  restraining 
the  said  defendant  from  the  performance  of 
any  of  the  acts  hereinbefore  referred  to.  To 
the  end,  therefore,  that  your  orator  may  have 
full,  perfect,  and  sufficient  relief  in  the  prem- 
ises, may  it  please  your  honors  to  grant  unto 
your  orator  a  writ  of  injunction  restraining 
and  enjoining  the  said  defendant,  individ- 
ually and  as  supervisor  of  registration,  from 
the  performance  of  any  of  the  acts  hereinbe- 
fore complained  of,  and  that  your  orator  may 
have  such  other  and  further  relief  in  the 
premises  as  may  be  just  and  reasonable. " 

Then  followed  the  prayer  for  process.  The 
bill  was  sworn  to  by  complainant  as  ^true 
to  the  best  of  his  knowledge  and  belief,* 
and,  on  preliminary  application,  the  follow- 
ing order  was  entered  :  "It  js  ordered  that 
the  defendant,  W.  Brig^s  (keen,  both  in- 
dividually and  as  supervisor  of  registration 
for  Richland  county,  in  the  state  of  South 
Carolina,  be  enjoined  and  restrained  until 
the  further  order  of  this  court  from  the  com- 
mission of  any  of  the  acts  complained  of  in 
the  above-entitled  bill,  a  copy  of  which  must 
be  served  uDon  him  with  this  order.  It  ia 
further  ordered  that  the  said  W.  Briggs  Green 
do  show  cause  before  me  at  Columbia,  S.  C, 
on  Thursday,  the  2d  day  of  May,  next,  why 
this  order  should  not  be  continued,  or  some 
order  of  like  purport  and  effect  be  then 
granted,  enjoining  and  restraining  him,  both 
individually  and  as  such  supervisor  of  regis- 
tration, from  the  commission  of  any  of  the 
acts  complained  of  in  said  bill  until  the  final 
hearing  and  determination  of  this  cause. 
This  hearing  shall  be  in  tlie  United  States 
circuit  court  room,  Columbia,  S.  C." 

Subpoena  was  issued  returnable  on  the  first 
Monday  of  June.  On  May  2,  1895,  cause 
was  shown  by  defendant  under  the  rule,  de- 
fendant stating,  among  other  things :  **  (1) 
That  he  is  supervisor  of  registration  for  Rich- 
land county,  in  the  state  of  South  Carolina, 
and  as  such  is  not  amenable  to  the  jurisdic* 
tion  of  the  court  for  his  conduct  in  his  polit- 
ical capacity  aforesaid;  that  the  matters, 
facts,  and  things  alleged  and  complained  of 
in  the  said  bill,  and  upon  which  the  injunc- 
tion has  been  improviaently  granted,  are  all 
matters  relating  to  the  political  duties  of  the 
office.  That  this  is  in  effect  a  suit  against 
the  state  of  South  Carolina,  in  violation  of  the 
11th  amendment  to  Constitution  of  the  United 
States,  ard  this  court  has  no  jurisdiction. 
(2)    That  he  submits  that  the  bill  presents 
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DO  qttestion  arising  under  the  Constitution 
or  limpf  the  United  States  to  give  jurisdic- 
tion io  this  honorable  court.  (8)  That  he 
submits  that  the  bill  presents  no  case  upon 
which  the  Jurisdiction  of  a  court  of  equity 
can  be  founded,  as  there  are  plain  and  ade- 
quate remedies  at  law  for  the  correction  of 
any  of  the  matters  and  things  alleged,  if  so 
be  that  the  allegations  are  true.  (4)  That 
the  bill  is  totally  defective  for  the  purposes 
of  the  motion  in  its  allegations  and  in  the 
verification,  in  this:  that  there  is  no  suffi- 
cient averment  of  irreparable  injury  and 
statement  of  facts  supporting  it,  and  that 
the  material  facts  on  which  the  injunction 
is  sought  are  not  positively  sworn  to  by  the 
complainant. " 

On  May  8,  1895,  the  cause  having  been 
argued  upon  bill  and  return,  the  circuit  court 
filed  an  opinion  [MiUs  v.  Oreen]  (reported 
«7  Fed.  Rep.  818),  and  entered  the  follow- 
ing order:  "It  is  ordered  that  the  restrain- 
ing order  heretofore  granted  by  this  court, 
bearing  date  the  16th  dav  of  April,  1895, 
enjoining  and  restraining  the  said  respondent 
from  ezercisinff  duties  or  performing  any 
acts  complained  of  in  the  said  bill  of  the 
complainant,  either  individually  or  as  super- 
visor of  registration  for  the  county  of  Rich- 
land, state~  aforesaid,  be,  and  the  same  is 
hereby,  continued,  subject  to  the  final  de- 
termination of  the  issues  involved  in  this 
case  until  the  further  order  of  this  court. " 
From  this  order  an  appeal  was  prayed  and 
allowed  to  this  court,  errors  being  duly  as- 
signed coverimR  the  points  made  on  the  re- 
turn. Objections  to  the  docketing  of  the  case 
were  made  and  overruled,  and  the  appeal 
was  heard  June  7,  and  decree  entered  June 
11,  1895,  reversing  the  order  of  the  circuit 
court,  dissolving  the  injunction,  and  re- 
manding the  case  with  directions  to  dismiss 
the  bill. 

Mes9r$,  Wbs*  A.  Barber*  Attorney  Qen- 
eral,  and  Edw»rd  HeCrady  for  appel- 
lant 

Met8r».  H*  JX.  Obear  and  Charles  A. 
Bmi^^laee  for  appellee.' 

Fuller*  Circuit  Justice,  delivered  the  opin- 
ion of  the  court : 

It  is  contended  on  behalf  of  appellee  that 
jurisdiction  of  this  appeal  cannot  be  enter- 
tained, because  if  the  case  went  to  final  de- 
cree an  appeal  therefrom  would  lie  only  to 
(he  Supreme  €k>urt.  Under  section  7  of  the 
judiciary  act  of  March  8,  1891,  where,  upon 
a  bearing  in  equity  in  the  circuit  court,  an 
injunction  is  granted  or  continued  by  an  in- 
terlocutory oraer  or  decree,  **in  a  cause  in 
which  an  appeal  from  a  final  decree  may  be 
taken  under  the  provisions  of  this  act  to  the 
circuit  court  of  appeals,  an  appeal  may  be 
taken  from  such  interlocutory  order  or  de- 
cree granting  or  continuing  such  injunction 
to  the  circuit  court  of  appeals.**  By  section 
^  of  that  act,  appeals  or  writs  of  error  may 
be  taken  directly  to  the  Supreme  Court  **  in 
w  case  in  which  the  jurisdiction  of  the 
court  is  in  issue.  In  such  cases  the  question 
of  jurisdiction  alone  shall  be  certified  to  the 
^Hpreme  Court  from  the  court  below  for  de-.' 
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cision,"  "in  any  case  that  involves  the  con- 
struction or  application  of  the  Constitution 
of  the  United  States,"  or  *'in  iiny  case  in 
which  the  Constitution  or  law  of  a  state  ii 
claimed  to  be  in  contravention  of  the  Con- 
stitution of  the  United  States." 

It  was  early  held,  in  McLUh  v.  Boff,  141 
U.  8.  661,  85  L.  ed.  893,  that  the  act  gave 
to  a  party  to  a  suit  in  the  circuit  court,  where 
the  question  of  the  jurisdiction  of  the  court 
over  the  parties  or  subject-matter  was  raised 
and  put  in  issue  upon  the  record,  at  the 
proper  time  and  in  the  proper  way,  the  right 
to  a  review  by  the  Supreme  Court,  after  final 
judgment  or  decree  against  him,  of  the  de- 
cision upon  that  question  only,  or  by  the 
circuit  court  of  appeals  on  the  whole  case. 
Maynard  v.  Eecht,  151  U.  S.  824,  88  L.  ed. 
179.  And  in  Carey  v.  Houiion  A  T,  G,  R. 
Co,  150  U.  S.  170,  87  L.  ed.  1041,  it  wai 
ruled  that,  in  order  to  hold  an  appeal  main- 
tainable under  the  second  of  the  aoove-named 
classes,  the  construction  or  application  of  the 
Constitution  of  the  United  States  must  be 
involved  as  controlling,  although  on  appeal 
or  error  all  other  questions  would  be  open 
to  determination,  if  inquiry  were  not  ren- 
dered unnecessary  by  the  ruling  on  that  aris- 
ing under  the  Constitution.  Homer  y.  United 
Statee,  148  U.  S.  570.  86  L.  ed.  266.  In 
United  States  v.  Jahn,  155  U.  S.  109,  89  L. 
ed.  87,  the  Supreme  Court  decided  that,  if 
the  question  of  jurisdiction  is  in  issue,  and 
the  jurisdiction  sustained,  and  judgment  or 
decree  on  the  merits  is  rendered  in  favor  of 
the  plaintiff,  then  the  defendant  can  elect 
either  to  have  the  question  certified,  and  come 
directly  to  the  Supreme  Court,  or  to  carry 
the  whole  case  to  the  circuit  court  of  appeals, 
where  the  question  of  jurisdiction  can  be 
certified  by  that  court. 

In  view  of  these  and  other  cases,  we  are 
of  opinion  that,  where  the  jurisdiction  is 
not  in  issue,  but  the  question  of  the  consti- 
tutionality of  a  state  law  is  raised,  and  must 
necessarily  be  decided  in  the  disposition  of 
the  case,  there  the  case  on  final  decree  should 
be  taken  directly  to  the  Supreme  Court. 
But,  where  the  jurisdiction  depends  on  the 
existence  of  a  Federal  question,  which  is 
controverted,  the  jurisdiction  sustained,  and 
the  case  goes  to  decree  on  the  merits,  the  de- 
fendant may  take  the  whole  case  to  the  cir* 
cuit  court  of  appeals.  Whether  that  court, 
if  the  conclusion  were  reached  that  the  con- 
stitutional question  was  controlling  in  the 
premises,  should  remand  the  case  to  the  cir- 
cuit court,  or  may  certify  the  question  to 
the  Supreme  Court,  we  are  not  called  upon 
to  determine.  Here  the  jurisdiction  of  the 
circuit  court  rested  on  the  existence  of  a  Fed- 
eral question,  namely,  the  validity  of  the 
state  Jaws,  challenged  as  in  contravention  of 
the  Constitution  and  laws  of  the  United 
States;  but,  conceding  the  jurisdiction,  the 
question  arose  on  the  threshold  whether  the 
case  made  or  attempted  to  be  made  was  one  of 
equitable  cognizance,  and  we  think  that, 
upon  the  final  decree,  an  appeal  would  lie 
to  this  court,  whether  the  bill  were  dismissed 
on  final  hearing  on  that  ground  or  otherwise. 
The  motion  to  dismiss  will  therefore  be  over* 
ruled.    ^ 
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The  Joriapnidence  of  the  United  SUtei }»» 
always  lecognized  the  di8tiiicti(»  between 
common  law  and  equity  as,  under  the  Cob- 
stitution,  matter  of  suhstance  as  well  aa  of 
form  and  procedure.  And  the  diatinction 
has  been  steadily  maintained,  although  both 
Juriadictions  are  vested  in  the  same  courta. 
Jf^n  V.  HolfM,  62  U.  8.  21  How.  481,  484, 
16  L.  ed.  198,  199 ;  Th4mp9on  ▼.  Central  Ohio 
R.Co,n\}  8.  6  Wall.  184,  18  L.  ed.  765; 
CateB  V,  AUen,  149  U.  8.  451,  »7  L.  ed. 
804 ;  MUtimppi  MiUs  ▼.  Cohn,  150  U.  8.  202, 
205,  87  L.  ed.  1052,  1058.  It  is  well  aettled 
that  a  court  of  chancery  is  conversant  only 
with  matters  of  property  and  the  maintenance 
of  civil  rights.  The  court  has  no  jurisdic- 
tion in  matters  of  a  political  nature,  nor  to 
interfere  with  the  duties  of  any  department 
of  government  unless  under  special  circum- 
ataocea  and  when  necessary  to  the  protection 
of  rights  of  property,  nor  in  matters  merely 
criminal,  or  merely  immoral,  which  do  not 
affect  any  right  of  property.  Be  Sawyer,  124 
U.  8.  200.  31  L.  ed.  402 ;  Luther  v.  Borden, 
48  U.  8.  7  How.  1,  12  L.  ed.  581 ;  MiwU- 
Hppi  V.  Johnson,  71  U.  8.  4  Wall.  475.  18 
L.  ed.  437 ;  Georgia  v.  Stanton,  73  U.  8.  6 
Wall.  50,  18  L.  ed.  721 ;  Holmes  v.  Old/iam, 
1  Hughes,  C.  C.  70.  Fed.  Cas.  No.  6,643. 
Neither  the  legislative  nor  the  executive 
department,  said  Chief  Justice  Cliase,  in 
Mississippi  v.  Johnson,  **can  be  restrained  in 
its  action  by  the  judicial  depurtment,  though 
the  acts  of  both,  when  performed,  are,  in 
proper  cases,  subject  to  its  cognizance." 
^The  oflSce  and  jurisdiction  of  a  court  of 
equitv,"  said  Mr.  Justice  Gray,  in  lie  Saw- 
ver,  ^'^unleas  enlarged  by  expi-ess  statute,  are 
limited  to  the  protection  of  rights  of  prop- 
erty. "  To  assume  jurisdiction  to  control  the 
exercise  of  political  powers,  or  to  protect  the 
purely  political  rights  of  individuals,  would 
oe  to  invade  the  domain  of  the  other  depart- 
ments of  government  or  of  the  courts  of  com- 
mon law. 

8imi]ar  views  have  been  repeatedly  ex- 
pressed by  state  tribunals  of  high  authority. 
Thus,  in  FUte^ier  v.  7\itlU,  161  111.  41,  25 
L.  R.  A.  148,  the  supreme  court  of  Illinois 
says:  ^'The  question  then,  is,  whether  the 
assertion  and  protection  of  political  rights, 
aa  judicial  power  is  apportioned  in  this  state 
between  courts  of  law  and  courta  of  chancery, 
are  a  proper  matter  of  chancery  jurisdiction. 
We  would  not  be  understood  as  noldin&r  that 
political  rights  are  not  a  matter  of  judicial 
solicitude  and  protection,  and  that  the  appro- 
priate judicial  tribunal  will  not,  in  proper 
cases,  give  them  prompt  and  efficient  protec- 
tion, but  we  thinlE  they  do  not  come  within 
the  proper  cognizance  of  courts  of  equitv." 
Be  ^toyer  and  Georgia  v.  Stanton,  supra;  S/ier' 
idanv,  Ooltin,  78111.  237,  Diekeyv.  Beed,  Id. 
261,  Harris  v.  ScJiryock,  82  111.  119,  and  many 
other  casea  are  cited,  and  the  court  continuea : 
**  Other  authoritiea  of  aimilar  import  might 
be  referred  to,  but  the  foregoing  aro  amply 
aufficient  to  ahow  that,  wherever  the  eatab- 
lished  distinctions  between  equitable  and 
common- law  jurisdiction  are  observed,  as 
they  are  in  this  state,  courta  of  equity  have 
no  authority  or  jurisdiction  to  interpose  for 
the  protection  of  rights  which  are  nerely  po- 
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litical,  and  where  no  civil  or  property  rig|it 
ia  involved.  In  all  auch  caaea  t&e  remedy » 
if  there,  is  one,  muat  be  aought  in  a  court  of 
law.  The  extraordinary  juriad  iction  of  courts 
of  chancery  cannot,  therefore,  be  invoked  to 
protect  the  right  of  a  citizen  to  vote  or  to  be 
voted  for  at  an  election,  or  hia  right  to  be  a 
candidate  for  or  to  be  elected  to  any  office. 
Nor  can  it  be  invoked  for  the  purpose  of  re- 
atraining  the  holding  of  an  election,  or  of 
directing  or  controlling  the  mode  in  which* 
or  of  determining  the  rules  of  law  in  purau- 
ance  of  which,  an  election  ahall  be  held. 
Theae  mattera  involve  in  themaelvee  no  prop- 
erty rights,  but  pertain  solely  to  the  political 
adminiatration  of  government.  If  a  public 
officer,  charged  with  political  administra- 
tion, haa  diaobeyed  or  threatena  to  diaobey 
the  mandate  of  the  law,  whether  in  respect 
to  calling  or  conductinir  an  election  or  other- 
wiae,  the  party  injured  or  threatened  with 
injurv  in  hia  political  righta  ia  not  without 
remedy.  But  hia  remedy  muat  be  sought  in 
a  court  of  law,  and  not  in  a  court  of  chan- 
cery." 

In  Hardesty  v.  Taft,  28  Md.  618.  87  Am. 
Dec.  584,  where  application  waa  made  for  an 
injunction  to  prevent  the  uae  of  a  register 
of  votera  prepared  for  a  certain  county,  the 
court  of  appeals  of  Mtiry  land  observed  :  **  On 
this  branch  of  the  inquiry  it  aeema  to  the 
court  very  clear  that  a  court  of  equity  can- 
not be  invoked  to  prevent  the  performance 
of  political  dutiea  Uke  those  committed  to 
the  officers  of  registration  under  the  law. 
The  wilful,  fraudulent,  or  cotrupt  refusal  of 
a  vote  by  judges  of  election.  Or  a  like  denial 
of  registration  by  the  officers  appointed  to 
register  votes,  which  is  the  same  thing,  can 
be  adequately  compenaated  for  in  damages  at 
law.  Beeard  v.  Hoffman,  18  Md.  484,  81  Am. 
Dec.  618.  The  writ  of  injunction  will  not 
be  awarded  in  doubtful  or  new  caaea  not  com- 
ing within  well-established  principles  of  eq- 
uity. Bonaparte  v.  (Jamden  db  A,  B,  Co. 
Baldw.  C.  C.  218,  Fed.  Cas.  No.  1,617.  Each 
"voter  haa  a  separate  and  distinct  remedy  for 
the  wilfully  improper  deprivation  of  his  vote ; 
and  the  joinder  of  others,  like  circumstanced 
or  injured, as  complainants  in  eouity,  on  the 
ground  of  avoiding  a  multiplicity  of  suits, 
will  not  avail  to  afford  equitable  relief.  To 
interfere  in  the  mode  asked  for  bv  the  com- 

f^lainants  would  be  to  stop  a  popular  election 
n  one  portion  of  the  state,  and  thus  arrest, 
aa  to  it,  the  wheela  of  government.  For  ir- 
regularitiea  in  the  conduct  of  an  election, 
for  receiving  illegal  or  rejecting  legal  votes, 
and  for  the  conectlon  of  conaequencea  result- 
ine  therefrom,  the  law  provides  appropriate 
remedies  and  modes  of  procedure.  Such  mat- 
tera are  not  the  aubjecta  of  equitable  juris- 
diction.* 

The  general  doctrine  aa  to  public  officials 
ia  thua  stated  by  the  New  York  court  of  ap- 
peals in  People  v.  Canal  Board,  55  N.  T.  898 : 
''A  court  of  equitv  exercises  its  peculiar  Ju- 
risdiction over  public  officers  to  control  tbeir 
action  only  to  prevent  a  breach  of  trust  affect- 
ing public  franchises,  or  some  illegal  act  un- 
der color  or  claim  of  right  affecting  injuri- 
oualy  the  property  righta  of  individuals.  A 
court  of  equity  haa,  aa  auch,  no  auper^isory 


im. 


Green  r.  Mills. 


95 


power  or  Juriidijctiofi  over  public  oflScials  or 
public  bodies,  and  only  tukes  cognizaDce  of 
tctioDS  againat  or  oonoerning  them  when  a 
case  is  made  coming  witbin' one  of  the  ac- 
kuowled^ed  heads  of  equity  jurisdiction.** 

Nor  will  equity  interfere  by  injunction  to 
restmf  n  persons  from  exercising  the  functions 
of  public  offices,  on  the  ground  of  the  ille- 
gAUty  of  the  law  under  which  their  appoint- 
nieuts  were  made,  but  will  leave  that  ques- 
tion to  be  determined  by  a  legal  forum.  The 
ductrine  is  clearly  established  that  courts  of 
equity  will  not  ihus  interfere  to  determine 
questbms  concerning  the  appointment  or  elec- 
tion of  public  officers  or  their  title  to  office, 
tucli  questions  being  of  a  purely  legal  nature 
anil  coeuizable  only  by  courts  of  law.  High, 
Inj.  8d  «(i.  ^$  1812  et  seq.,  and  cases  cited. 
And  see  Ilagner  v.  Ueybergft,  7  AVatts  &  8. 
104.  42  Am.  Dec.  220 ;  Smith  v.  MeCariJty, 
56  Pa.  859 :  ^mith  v.  Iiyer$,  100  Ind.  1,  68 
Am.  Rep.  375 ;  Peek  v.  WeddeU,  17  Ohio  St. 
271;  Kemp  v.  VtntuUtt,  58  Oa.  419.  The 
rule  is  not  otherwise  in  South  Carolina.  The 
supreme  court  of  that  state  has  decided  upon 
a  himilar  application  for  a  like  injunction, 
made,  as  would  appear,  by  this  same  com- 
plainant, that  the  relief  asked  ^is  not  the 
appropriate  remedy  for  the  grievance  set  out. " 
Kjt  parts  MiiU,  41  8.  C.  554. 

Tested  by  these  principles,  this  bill  of 
complaint  cannot  be  maintained,  for  it  seeks 
on  behalf  of  individuals  to  restrain  the  ex- 
ercise of  governmental  powers,  and  asserts 
uo  threatened  infringement  of  rights  of  prop- 
erty or  civil  rights,  and  no  recognized  ground 
«ff  equity  intji;rposition.  No  discrimrnation 
on  account  of  race,  color,  or  previous  condi* 
tioD  of  servitude  is  charged,  or  pointed  out 
as  deducible  on  the  face  of  the  acts  in  ques- 
tion. No  specific  application  to  the  defend- 
ant as  aupervisar  4o  register  complainant  is 
alleged,  but  it  is  said  that  complainant  has 
failed  to  register  because,  in  spile  of  repeated 
and  persistent  efforts  to  that  end,  he  found 
himself  unable  to  comply  witli  the  provisions 
of  the  law  in  that  behalf.  In  this  regard, 
the  gravamen  of  the  bill  is  that,  although 
the  legislature  might  require  registration 
under  reasonable  restrictions  as  proof  of  the 
possession  of  tlie  qualifications  prescribed  by 
the  Constitution,  which  is.  indeed,  made  the 
duty  of  the  general  assemblv  by  that  instru- 
ment (S.  C.  Const,  art.  8,  {§8),  the  require- 
ments of  these  acts  are  such  as  to  materially 
abridge  and  impair  the  exercise  of  the  elec- 
tive franchise  and  impose  additional  quali- 
fications to  those  prescribed :  and  that  there- 
fore the  acts  are  invalid,  as  in  contravention 
of  the  Constitutions  of  the  state  and  of  the 
United  States.  But,  if  this  were  true,  it 
would  DOt  follow  that  complainant  would 
have  a  locus  ttandi  in  equity.  The  bill  is 
brought  to  restrain  the  registering  officer  from 
discharging,  at  all,  duties  impoMd  upon  him 
bv  law  in  respect  of  the  public,  lest  com- 
plainants and  other  individuals  similarly 
situated  might  thereafter  be  deprived  of  a 
political  right  because  of  alleged  inability  to 
comply  with  legislative  requirements,  which 
he  contends  are  invalid  for  that  reason.  We 
repeat  that  th«  action  sought  to  be  enjoined 
is  political  and  governmental,  and  it  is  not 
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pretended  that  any  ri^ht  of  property  or  civil 
right  is  threatened  with  infringement  there- 
by. 

This  being  so,  we  are  clearly  of  opinion 
that  no  ground  of  equitable  cognizance  exists^ 
and,  although  the  appeal  is  from  interlocu- 
tory orders,  yet,  as  we  entettain  no  doubt 
that  such  a  bill  cannot  be  maintained,  tM 
are  eonHrained,  in  retertfing  these  orders,  to  re* 
mand  the  cause  with  a  direction  to  dismiss  t/is 
bill.    And  it  is  so  ordered. 

Hvf^hes,  District  .Judge,  concurring: 
This  case  was  heard  by  the  chief  justice^* 
Judge  Seymour,  and  myself,  on  Friday  last, 
the  Yth  inst.  We  thought  it  was  of  a  char- 
acter to  call  for  an  early  decision,  and  it  was 
determined,  after  adjournment  on  Friday^ 
tliat  the  decision  should  be  announced  to-  • 
day,  and  a  decree  entered.  The  case  was  ex- 
haustively argued  at  tlie  bar,  snd  nothing 
can  be  gained  by  waiting  a  furtuer  time  for 
the  examination  of  briefs.  We  are  of  opin- 
ion that  the  preliminary  injunction  which 
was  granted  In  the  case  ought  to  be  dissolved 
and  the  bill  dismissed.  A  decree  to  that 
effect,  prepared  by  the  chief  justice,  will  lie 
entered  at  once.  The  opinion  of  the  court 
on  the  important  questions  picsented  by  the 
record  will  be  prepared  by  the  chief  justice, 
and  filed  and  reported  as  soon  as  practicable. 
I  have  thought  that,  in  the  meauttme,  it  was 
due  to  the  public,  and  might  not  be  im- 
proper in  me,  to  prescut  at  once  some  of  the 
considerations  which  have  led  me  to  the  opin- 
ion that  the  injunction  of  the  circuit  court 
below  should  not  have  been  granted.  I  there- 
fore submit  what  follows.  I  have  had  no 
opportunity  of  presenting  it  to  the  other 
judges  who  sat  with  me,  and  am  solely  re- 
sponsible for  the  views  expressed. 

This  hill  is  brought  by  the  oomplninant, 
on  his  own  behalf,  and  **on  behalf  of  other 
citizens  of  the  countv  of  Richland,  in.  the 
state  of  South  Carolina,  and  the  United 
States,"  circumstanced  like  himself.  It  seta 
out  that  he  is  twenty -six  years  of  age,  and 
that  he  is  entitled  to  be  registered  as  a  citi- 
zen and  voter.  It  describes,  by  quotation, 
in  considerable  detail,  sundry  provisions  of 
the  registration  laws  of  South  Carolina  now 
in  force.  It  charges  that  these  provisions 
violate  certain  clauses  of  the  state  Constitu- 
tion, in  two  respects,  etf. :  First,  by  re- 
quiring the  voter  always  to  be  in  possession 
of  his  certificate  of  registration,  and  to  pre- 
sent it  when  offering  to  vote;  and,  second^ 
by  allowing  only  ten  days  in  each  year  (in 
the  month  of  March)  for  the  registration  of 
voters  who  have  failed  to  register  at  the  times 
provided  by  law  for  registration  st  periods 
anterior  to  tliose  ten  days.  It  charges  that 
the  registration  laws  complained  of,  by  ad- 
ding a  compliance  with  these  two  qualifica- 
tions as  necessary  to  the  exercise  of  the  right 
of  suffrage, — these  being  qualifications  which 
are  not  required  bv  the  state  Constitution, — 
therebv  violate  the  state  Constitution.  It 
adds  the  charge  that  these  two  requirements 
also  violate  the  Constitution  of  tne  United 
States,  inasmuch  as  section  2  of  article  1  of 
that  instrument  provides  that  electors  for 
members  of  Congress  "in  each  state  shall 
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Aave  the  qualifications  requisite  for  electors 
uf  the  most  numerous  branch  of  the  state  leg- 
islature. "    The  bill  alleges  that  complainant 
failed  to  register  at  the  times  desip^nated  by 
law,  or  within  the  ten  days  set  apart  for  that 
purpose  in  March,  1B95,  for  those  who  had 
not  previously  registered,  because,  although 
he  had  made  repeated  efforts  to  become  regis- 
tered,   he  found  himself  unable  to   comply 
with  the  unreasonable,  unnecessary,  and  bur- 
deuHome  rules,  regulations,  and  restrictions 
prescribed  bv  the  alleged  unconstitutional 
registration  laws  as  conditions  precedent  to 
his  right  to  register.      He  complains  that, 
in  consequence  of  his  having  thus  failed  to  be 
registered,  he  has  never  been  allowed  to  vote 
at  any  state  or  any  Federal  election  in  South 
Carolina.     The  bill  alleges  that  the  defend- 
•ant,  Green,  has  been  appointed  supervisor 
of  registration  for  Richland  county  under 
tiiese  unconstitutional  laws,  is  exercfsing  the 
duties  prescribed  by  them,  and  intends  to  de- 
liver to  tlie  managers  of  the  election  in  Rich- 
land county  the  registration  books,  which  he 
is  preparing,  to  be  used  by  them  in  deciding 
upon  the  right  of  citizens  to  vote,  among 
other  elections,  at  the  first  next  ensuing  elec- 
tion to  be  held  in  South  Carolina,  which 
will  be  one  to  be  held  in  August  next  for 
members  of  a  state  convention  called  to  frame 
a  new  state  Constitution.     The  bill  alleges, 
in  general  terms,  that  the  registration  laws 
of  South  Carolina,  complained  of,    violate, 
as  before  descril>ed,  section  2  of  article  1  of 
the  National  Constitution,  and  are  also  **  in 
violation  of  section  1  of  article  14,  and  section 
1  of  article  15,  and  of  divers  other  sections 
and  articles  of  the  said  instrument.**     As 
there  are  but  seven  articles  in  the  original 
Constitution  of  the  United  States,  the  pre- 
sumption is  that  the  bill  has  reference  to  the 
14th  and  15th  amendments  (not  articles)   of 
the  National  Constitution.     The  complain- 
ant therefore  prays  the  court  to  grant  a  writ 
of  injunction  restraining  and  enjoining  the 
•defendant,  Supiervisor  of  Registration  Green, 
individually  and  officially,  from- the  perform- 
ance of  any  of  the  acts  required  of  him  by 
the  registration  laws  complained  of,  and  for 
other  relief.      The  court  below  granted  an 
order  temporarily  enjoining  and  restraining 
Supervisor  Green  from  the  commission  of 
any  of  the  acts  complained  of  in  the  bill, 
and  granted  at  a  later  day  an  order  restrain- 
ing and  enjoining  this  supervisor  from  ex- 
ercisine  duties  or  performing  any  acts  com- 
plained' of  in  the  bill  until  the  further  order 
of  the  court.     From  this  order  appeal  is  talcen 
to  this  court. 

There  is  nothing  in  the  record  to  s!iow  that 
the  complainant  is  a  man  of  color,  or  that 
those  for  whom  he  sues  are  colored  persons. 
The  bill  contains  no  allegation  that  the  pro- 
visions of  law  complained  of  were  devised 
against  Uie  complainant,  or  those  for  whom 
he  sues,  on  account  of  their  race,  color,  or 
previous  condition  of  servitude.  There  is 
nothing  in  the  averments  of  the  bill  from 
which  it  may  naturally,  or  must  necessarily, 
he  inferred  that  the  complainant,  and  those 
for  whom  he  sues,  are  citizens  of  color. 
There,  are.  no  avermedta  in  the  bill  which 
sliow  that  the  case  falls  within  the  purview  | 
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of  the  15th  amendment  of  the  Constitution 
of  the  United  States.  Nor  does  the  bill  con- 
tain any  allegations  which  raise  a  Federal 
question  under  that  clause  of  the  14th  amend- 
ment which  forbids  a  state  **  to  deny  to  any 
person  the  equal  protection  of  the  laws.  **  It 
charges  that  the  effect  of  the  provisions  of 
the  registration  acts  complained  of  is  to  give 
unequal  facilities  of  registration  to  different 
classes  of  citizens,  but  it  does  not  point  out 
how  this  is  so.  It  leaves  the  discrimination 
as  to  the  privilege  of  registering,  if  there 
be  discrimination,  to  inference,  and  to  re- 
search in  sources  other  than  its  own  aver- 
ments. It  charges  that  the  provisions  of  law 
complained  of  discriminate,  but  does  not  de- 
scribe the  manner  of  discrimination,  or  de- 
fine the  classes  affected  pro  or  con. ,  nor  does 
it  show  that  the  law  complained  of,  in  dis- 
criminating between  classes,  as  to  the  priv- 
ilege of  registering  granted  by  them,  violate 
that  clause  in  the  14th  amendment  which  for- 
bids a  state  *'to  deny  to  any  person  within 
it,  the  equal  protection  of  the  laws."  It 
confounds  privilege  with  protection.  The 
bill  has  no  reference  to  a  Federal  election, 
in  setting  out  complainant's  case.  The  gra- 
vamen of  the  bill  contemplates  only  a  state 
election  to  be  held  for  members  of  the  state 
convention  called  to  convene  in  August  next. 
It  is  not  shown  that  any  Federal  election  is 
to  be  held  in  tjae  state  of  South  Carolina 
before  November,  1896.  To  the  bill  thus 
described,  and  to  the  orders  of  injunction 
granted  by  the  court  below  in  pursuance  of  its 
prayers,  several  objections  are  urged,  in  be- 
half of  the  state  of  South  Carolina.  In  what 
follows  I  shall  consider  but  one  of  these. 

I  regret  that  I  cannot  concur  in  the  ruling 
of  the  circuit  court  rendered  on  circuit  in 
this  case,  in  which  it  was  held  that  the  court 
had  jurisdiction  to  restrain  a  county  super- 
visor of  registration  in  the  performance  of 
his  duties  under  the  .election  laws  of  South 
Carolina.  The  division  of  our  government 
into  the  legislative,  executive,  and  judicial 
departments  is  a  distinguishing  feature  of 
our  American  polity,  and  it  is  essential  to 
its  existence  that  each  of  these  departments 
shall  be  independent  of  the  other.  This  is 
fundamental  and  organic.  It  would  be  just 
as  dangerous  to  its  stability  for  the  Judicial 
department  to  override  the  others  as  for  the 
executive  or  legislative  department  to  do  so. 
Hence,  while  the  right  of  the  judiciary  to 
pass  upon  the  constitutionality  of  laws  is 
undoubted,  it  has  that  right  simply  as  an 
incident  to  its  protection  of  private  rights. 
It  has  not  that  right  as  a  mere  means  of  set- 
tling abstract  questions,  and,  even  in  the 
enforcement  of  private  rights,  it  has  not  the 

flower  to  interfere  with  the  discretion  vested 
n  the  other  dei)artments,  or  with  the  exer- 
cise of  the  political  powers  of  those  depart- 
ments. It  seems  to  me  that  it  is  a  danger- 
ous encroachment  upon  the  prerogatives  of 
the  other  departments  of  government,  if  the 
judiciary  be  intrusted  to  exercise  the  power 
of  interfering  with  the  holding  of  an  election 
in  a  state.  If  the  supervisor  of  one  county 
can  be  enjoined  from  the,perf9rma|^ce  of  the 
duties  impost'  upon  him  'by  the  election 
laws  of  the  state  from  whom  he  holds  his 
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commission,  those  of  the  other  counties  can 
be  also.      Thus,   a  sin/^le  citizen  in  each 
county  (and  in  the  case  at  bar  he  is  not  even 
a  qualified   voter)    can  enjoin   an  election 
throughout  the  entire  state,  and  thus  deprive 
thousands  of  their  right  to  vote.    If  a  court 
bss  power  to  do  this,  free  elections  are  at 
an  end.     If  elections  are  improperly  held, 
there  are  appropriate  means  provided  by  law 
for  questioninn^  their  results,  and  remedying 
wroogs,  without  the  ezeroise  of  this  danger- 
ous power  by  the  courts.     A  candidate  who 
has  been  defeated  may  contest ;  a  voter  whose 
right  to  register  has  been  denied  may  proceed 
to  compel  the  enforcement  of  that  rfji^ht ;  and 
these  privileges  give  what  the  letrislature 
deems  sufficient  protection  to  the  injured. 
Bat,  in  my  judgment,  one  citizen  cannot,  in 
an  endeavor  to  right  his  own  wrongs,  dis- 
franchise others.     I  do  not  think  that  a  court 
has  jurisdiction  to  interfere,  by  injunction  or 
otherwise,  with  the  enforcement  of  laws  by 
officers  holding  and  deriving  their  powers 
from  theee  laws ;  certainly  not  to  the  extent 
in  which  it  is  attempted  to  be  done  by  this 
bill.     In  arriving  at  this  conclusion  I  have 
not  considered  the  question  whether  or  not 
the  registration  laws  of  South  Carolina  vio- 
late the  Federal  Constitution  or  laws.     I  pre- 
fer to  rest  my  opinion  upon  the  ground  of 
the  independence  of  the  different  departments 
of  government;  upon  the  impolicy  of  inter- 
ference by  the  courts    in  question   which 
will  result  in  dragging  them  constantly  into 
the  arena  of  party  politics ;  and  upon  the 
general  principle  that  each  department  of 
the  eovemment,  and  each  officer  thereof,  high 
or  low,  has  the  right  to  administer,  accora- 
ing  to  his  best  judgment,  the  duties  imposed 
upon  him  by  the  laws  creating  his  office. 
As  illustrating  these  general  principles,  I 
refer  to  the  following  decisions :    Mimwippi 
V.  John$(m,  71  U.  8.  4  Wall.  475.  18  L.  ed. 
487;  Oainei  v.  Tfiompaan,  74  U.  8.  7  "Wall. 
347,  19  L.  ed.  62;   Louinana  v.  Jumei,  107 
D.  8.  711,  27  L.  ed.  448 ;  Hagood  v.  Southern, 
117  U.  8.  53.  29  L.  ed.  805;  Ex  parte  Ayers, 
123  rr.  8.  448,  81  L.  ed.  216 ;  He  Saufper,  124 
U.  8.  209.  31  L.  ed.  405.     It  is  useless  to 
cite  the  roanv  other  cases  which  bear  on  the 
questions  arising  in  this  case,  and  cited  so 
profusely  at  the  oar.    In  the  case  of  Miitia- 
nppi  ▼.  Johmon,  which  was  a  bill  to  enjoin 
the  President  of  the  United  States  and  the 
military  commandant  of  the  military  district 
of  Mississippi  from  carrying  into  effect  cer- 
tain provisions  of  the  reconstruction  acts  of 
1867,  the  Supreme  Court  said  that  ''an  at- 
tempt on  the  part  of  the  judicial  department 
of  the  |i;overnment  to  enforce  the  performance 
of  the  (executive  and  political)  duties  of  the 
President  might  be  justly  characterized,  in 
the  language  of  Chief  Justice  Marshall,  as 
'an  absurd  and  excessive  extravagance. ' " 
*It  is  true,"  says  the  court,  ''that  in  the  In- 
stance before  us  the  interposition  of  the  court 
is  not  sought  to  enforce  action  by  the  execu- 
tive under  constitutional  legislation,  but  to 
restrain  such  action  under  legislation  alleged 
to  be  nnconstitutional.    But  we  are  unaole 
to  perceive  that  this  circumstance  takes  the 
case  out  of  the  general  principles  which  for- 
bid Jjviicial .  interfierpnoe  with  the  exercise 
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of  executive  discretion.  The  Congress  is  the 
legislative  department  of  the  government. 
The  President  is  the  executive  department. 
Neither  can  be  restrained  in  its  action  bv  the 
judicial  department,  though  the  acts  of  both, 
when  performed,  are,  in  proper  cases,  subject 
to  its  cognizance."  This  language  of  the 
Supreme  Court  is  quoted  to  show  that  the 
court  was  at  pains  to  distinguish  between 
acts  of  public  officers  which  were  political 
and  executive,  and  those  which  were  merely 
ministerial,  and  between  duties  of  officers 
as  officers,  and  those  which  belong  to  persona 
as  mere  citizens.  These  distinctions  are  care- 
fully adhered  to  bv  the  Supreme  Court  in 
the  subseouent  decisions  which  I  have  cited. 
I  do  not  think  it  necessary  to  point  out  how 
particularly  and  carefully  it  has  done  so,  in 
those  cases. 

In  the  one  at  bar  the  person  enjoined  from 
the  performance  of  duties  was  an  officer  of 
the  executive  department  of  the  government, 
and  he  was  enjoined  as  an  officer,  and  not  as 
a  citizen,  from  performing  political  func- 
tions. The  duties  which  he  was  discharging 
were  political,— exclusively  political, — and 
did  not  appertain  to  him  as  a  private  citizen. 
I  think  the  teaching  of  the  cases  I  have  cited 
is  clear  that  a  court  cannot,  by  inluiiction, 
prohibit  a  public  officer  generally  from  dis- 
charging political  duties  imposed  by  law. 
If  the  law  be  vicious,  the  remedy  must  be 
sought  elsewhere  than  in  the  courts.  Prob- 
ably the  homely  way  of  getting  rid  of  a  bad 
law,  recommended  by  Gen.  Qrant,  is  the  best, 
tiz,,  by  enforcing  it  rigidly.  I  do  not  think 
that  the  fact  was  so;  but  let  it  be  admitted, 
for  the  sake  of  argument,  that  the  duties  of 
the  registration  officer  who  was  enloined  in 
this  case  were  entirely  ministerial,  afford- 
ing no  room  for  discretion.  Yet  they  were 
strictly  political.  They  dealt  with  that 
prime  subject  in  a  republic, — the  elective 
franchise.  The  duties  were  prescribed  by 
legislation,  and  the  performance  of  them  was 
an  executive  act.  For  the  court  to  enjoin  an 
executive  officer  generally  from  discharging 
those  duties  was  for  the  judiciary  to  invade 
the  province  of  both  the  other  two  independ- 
ent departments  at  once.  It  was,  so  far  as 
the  injunction  operatefl,  a  nullification  of 
legislation,  and  a  prohibition  of  the  perform- 
ance of  important  executive  duties. 

So  far  as  the  rights  of  the*indivldual  com- 
plainant in  the  bill  were  concerned  it  may 
have  been  competent  for  the  court  to  grant 
individual  relief.  The  Supreme  Court  of 
the  United  States  the  other  day  granted  re- 
lief from  the  payment  of  an  income  tax  to 
the  individual  comnlainant  in  the  suit  before 
it,  but  it  went  no  further.  On  the  authority 
of  MiMaimppi  v.  Johnton^  iupra,  we  may  as- 
sume that  it  would  not  have  entertained  a 
bill  for  enjoining  internal  revenue  officers 
of  the  government  from  collecting  income 
taxes  generally.  The  judicial  power  covered 
the  right  to  grant  individual  relief,  but  did 
not  extend  to  the  general  power  of  repealing 
the  law  imposing  the  tax,  as  to  the  entire 
public.  I  repeat  that  in  the  case  at  bar  it 
may  have  been  competent  for  the  court  to 
grant  individual  relief.  But  the  bill  asked 
more.    It  asked  similar  re^ef  for  all  citizens 
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of  the  couDtT  litoatedlike  thAoomplainant 
It  practically  asked  relief  for  a  numerous 
political  party  forming  a  portion  of  that 
people  to  whom  the  legislature  was  solely 
responsible  for  Its  laws,  and  to  whom  alone 
the  genius  of  our  institutions  makes  the  leg- 
islature responsible.  Moreover,  it  brought 
the  court  Into  immediate  and  active  contact 
with  party  contestation.  It  made  the  court 
a  controlling  factor  in  party  strife.  I  can 
imagine  nothing  more  pernicious  than  a  di- 
rect participation  by  the  Judiciary,  by  Ju- 


dicial action,  in  the  politics  of  the  people* 
The  bill  asked,  practically,  that  the  process 
of  registration  under  the  laws  of  the  state 
should  be  suspended  in  an  entire  county  dur- 
ing the  pleasure  of  the  court,  and  that  all 
the  citizens  of  a  county  not  then  registered 
as  voters  should  be  denied  the  right  of  suf- 
frage during  that  pleasure.  It  seems  to  me 
that  the  mere  statement  of  this  view  of  the 
case  shows  that  the  injunction  was  improvl- 
dentlv  granted.  I  think  the  bill  should  be 
dismissed. 


OREQON  SUPREME  COURT. 


William  PARSONS,  Re»pt, 

V. 

O.  A.  HARTMAN  et  al,.  Appts. 

^  (9  Or.  647.) 

iBjiiaetloB  will  not  lie  to  prevent  the  sale 
under  execution  of  exempt  property,  uoless  It 
has  some  speolal  valoe  to  plaintiff,  where  the 


statutes  provide  a  remedy  at  law  for  the  recovery 
of  personal  property  and  damages  for  its  wrong- 
ful seizure. 

(Jone»,180U 

APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court  for  Umatilla  County 
overruling  a  demurrer  to  the  complaint  in  an 
action  brought  to  enjoin  the  sale  under  ezecu- 


HOTX.— Jr^funcfions  aaatntt  wecution  Bales  or  other 
proceedlnQs  under  final  proeeta. 

I.  Earempt  vertional  property. 
II.  Homeetead. 

UL  What  Mnd  of  property  firetJidbls. 
TV,  Fublic  property. 
V.  Property  In  the  euetody  of  the  law. 
TI.  Ra/Oroad  and  quaai  public  eorporatUmprop' 

erty. 

TIL  PartnersMp  property. 
TIIL  Property  oimed  by  Uiird  part<M» 

a.  OondiMon  preeedenL 

b.  Real  eetate. 

o.  Wife''iredl  eetale. 

d.  Subeequent  purehaeere, 

e.  fraudulent  purdiosers. 

f.  EquHabUoumers. 

g.  JUoItt  of  third  party  to  re^fufre  levy  on 

other  property, 
h.  Pereonal  property, 
i.  Stavee. 

j.  Wife*$per9onal  property, 
DL  Pereonai  property  cf  a  peculiar  vdiue* 
•       Z.  JYuet  property. 

XI.  In  favor  of  or  ooaiMt  exeeuton  and  admin' 
ietrators, 

a.  EnglUih  deoMons. 

L  To  obtain  eguol  dittributton  of  ae- 

ieti, 
%,  ForeMfn   adminiatratore  and  ssc- 

eeutorn, 

b.  American  deeirtone, 

1.  TO  obta/in  eguol  dittributUm  of 

S.  2b  xinAeK^  ftefrt  and  legatees. 

S.  judgments  against  ad!tMniiiirolort 

or  exeeutore  pereonddy, 
4  Judgments  in  favor  of  adm1m(§' 
traton  or  exeeutora, 

fk  SaUtopaydebte, 

'  Zn.  Infaioor^aaatQneefororedUors. 
XTU,  In  favor  if  or  againet  Ken  eredaorfc 

a.  MortaagBeo/eAattels. 

b.  Jfortgogee  of  realproperty, 
e.  Attachment  oredttors. 

d.  Judgment  eredttort, 

e.  ireoMn<e*s  Ken,  T 

f .  iKindtord^s  Msn.  — ^ 
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XIV.  Infavorofoenerdlerediton, 
XV.  SHeetment  eases. 
XVI.  Summary  proeeedtnge  in  fortOaiU  entry  and 

detainer. 
XYII.  JUrfsdCeMoncsT  courts. 

a.  To  protect  thkrdparty^ 

b.  JKrempt  property. 
a  OtTker  coses. 

d.  Federdl  and  t^aU  eourfib 
XVUL  Remedy  at  law, 

a.  PerMmol  property. 

b.  IteoZ  prx^perCtf. 

TIT,  IrreovdarWiee.  ^* 

a.  Bxeeulion, 

1.  Oonditum  pPseedMil* 
S.  VOrm, 

a  Time, 
i.  Party, 
8.  JSxcessieSL 

b.  Levy, 
L  iSxcesflee. 

2.  Modc^  maiMur^  and  deser^pMon. 
a  Ifotfos. 

e.  8(de. 
1.  Ifotf  ce  and  adMrt<ssmant» 
S.  ulppraisement 
a  Oosts. 

4.  Time,  plocs,  and  manner, 
a  cy^toer. 

EffetA  of  iniunOt/Um  on  ereeutfons,  sales,  and 
JInaZ  process. 

a.  Beieoseo/ errors. 

b.  Aeleoseo/  Men. 
a  OfUcer. 
d.  Lim^laUon. 

XXL  Efeu  of  time  upon  ii^uncfions,  «rseuCfons» 
andjudgmonlM. 

a.  Injunctions  and  eaeeoutUm», 

b.  Dormant  judgments. 

This  note  oonslders  the  right  to  enjoin  an  ezeea- 
tion  sale  or  final  process  as  distlniruisbed  from  the 
judirment  Itself.  Cases  of  injonotfons  against  exe> 
outioos  on  aooount  of  payment  of  the  detoii  fraud, 
usury,  set-off,  and  the  like,  are  in  effect  injunctlooa 
against  judgments,  althougb  usually  classed  as  in- 
junctions against  ezeoutlons,  and  wiU  be  fully 
treated  in  subsequent  notes  on  feijunctions  against 
Judgments.  A  slight  departure  from  this  rule  Is 
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Pabsorb  ▼.  Habtkas. 


Hob  of  OTopert  J  alleged  to  be  exempt  there- 
ffoin.    otwftetL 

The  facta  aie  stated  in  the  opiidoD. 

Meatn.  Bailejr  ft  Ballerajr  for  appel- 
lants. 

Mr.  WiUUun  Parsons*  in  propria  per- 
mna. 


u  J.,  dellyered  the  opinion  of  the 
court: 

This  is  a  suit  by  William  Parsons  to  re- 
strain the  defendants  from  selling  exempt 
personal  property  upon  execution.  The 
plaintiff,  m  substance,  alleges  that  the 
defendant  George  A.  Hanman,  having 
obtained  a  judgment  aeainst  him  in 
the  circuit  court  of  Umatilla  county,  Or., 
caused  an  execution  to  be  issued  thereon, 
and  delivered  to  the  defendant  William  J. 
Furnish,  the  sheriff  of  said  county,  who,  in 
pursuance  of  the  direction  of  his  oodef end- 
ant,  levied  upon  necessary  wearing  apparel 
of  the  plaintiff  and  his  family,  and  upon  the 
household  goods,  furniture,  utensils,  books, 
library,  tools,  implements,  and  apparatus  nec- 
essary to  enable  him  to  carry  on  his  profes- 
sion of  an  attorney  at  law,  by  which  he  earns 
a  livinir ;  that  at  the  time  of  said  levy  he 
was  a  householder  of  said  county,  and  as  such 
selected,  and  reserved  as  exempt  from  exe- 
cution and  sale  under  said  writ,  all   said 


personal  property,  and  delivered  to  said 
sheriff  a  schedule  thereof,  with  the  reason- 
able value  of  each  article  set  opposite  there- 
to, amounting  in  the  aggregate  to  $550.80, 
but  that  said  sheriff,  acting  under  the  direc- 
tion of  his  codefendant,  advertised  and  was 
threatening  to  sell  all  of  said  property,  to 
his  irreparable  injury ;  that  he  had  no  plain, 
complete,  or  adeouate  remedy  at  law  n>r  the 
injury  threatenea,  and  prays  an  injunc- 
tion restraining  said  sale.  The  defendants 
demurred  to  the  complaint,  alleging  that  it 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  suit,  and  that  the  court  had  no  Ju- 
risdiction of  the  subject-matter  thereof ; and, 
the  demurrer  having  been  overruled,  they 
refused  to  further  plead,  whereupon  the  court, 
by  decree,  made  the  temporary  injunction 
which  had  been  granted  perpetual,  and 
awarded  the  plaintiff  his  costs  and  disburse- 
ments, from  which  decree  the  defendants  ap- 
peal. Their  counsel  contend  that  the  plain- 
tiff has  a  plain,  speedy,  and  adequate  remedy 
at  law,  and  that  eauity  will  not  entertain  1u- 
risdiction  to  enjoin  the  sale  upon  execution 
of  personal  property  that  isexempt  therefrom. 
There  is  a  conflict  of  authority  upon  the 
right  of  a  judgment  debtor  to  enjoin  the  sale 
of  his  personal  property  under  execution  upon 
the  ground  that  it  Is  exempt  by  law  from 
sale  under  judicial  process.     It  has  been 


made  f n  this  note  in  subbeaat  XL,  XVL,  XXL  b, 
on  aooount  of  the  questioiis  involved. 

L  Exempt  perMinoZ  property. 

The  case  of  Pabsons  v.  HARTMAir  denies  the 
right  to  obtain  an  iDjunction  affainat  an  eieoutlon 
eale  of  exempt  personal  property.  Ttaere  is  some 
conflict  of  authorities  on  this  qnestlon,  but  where 
there  Is  a  special  statutory  remedy,  that  is  qutckt 
adequate,  and  affords  the  same  relief  aa  would  be 
obtaioed  by  injunction,  as  in  Pabsoks  t.  £Ubt- 
MAH,  the  rule  adopted  in  that  case  is  supported  by 
some  authorities.  But  where  the  objection  to  the 
tnjunction  is,  that  ttaere  is  a  remedy  by  replevin* 
trover,  dama^frea,  or  the  like,  the  weight  of  author- 
ity is  in  favor  of  grantlnflr  the  injunction. 

So.  relief  aerainst  an  execution  sale  of  exempt 
personal  property  will  be  denied  in  equity  where, 
under  Ark.  Hansf .  Disr.  (  2068.  a  stay  of  prooeed- 
iogs  oould  be  maintained  until  the  debtor*8  claim 
of  exemption  could  be  determined.  In  this  case 
the  debtor  did  not  file  his  schedule  and  claim  of 
exemption  with  the  ofllcer  under  Ark.  Hansf .  'Dig, 
•  SOOO.  as  be  did  not  know  of  the  levy  in  time,  and 
tlie  court  holds  that  the  statutory  mode  of  makinsr 
the  claim  of  exemption  excludes  all  othen. 
DrlfTprs^  Bank  v.  Norwood,  49  Ark.  IW. 

And  in  Baxter  v.  Baxter,  97  N.  GL  US,  an  injunc- 
tion wne  refused  aj^ainst  a  sale  under  execution  of 
personal  property  where  posseaBion  bad  not  been 
disturbed,  on  the  ground  that  the  title  to  personal 
property  claimed  to  be  exempt  will  not  be  tried  by 
injunction,  but  if  it  should  be  seiied,  the  remedy  is 
an  action  to  try  title  at  law  under  N.  C  G.  P.  •  197, 
iabsec  4,  allowing  complainant's  rifrht  to  oontinae 
fa  possession,  and  try  title.  But  see  next  ease, 
la/ra. 

But  in  Gaster  v.  Hardie,  76  N.  C  480,  where  it 
seems  the  same  section  of  the  Code  was  in  effect  but 
not  referred  to,  it  was  held  that  a  debtor  owning 
chattels  that  are  mortgaged  is  entitled  to  the  ex- 
empcion  In  the  same,  as  against  a  subsequent  Judg- 
Bieot  creditor  cUiiming  that  the  mortirages  are 
fraadulent,  and  may  enjoin  the  execution  sale,  aa 
the  rights  of  the  parties  cannot  be  ascertained  and 
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administered  in  an  action  by  the  creditor  against 
one  only  of  the  other  parties,  or  by  a  levy  and  sala 
of  the  property  as  beloniring  to  ooe  only  of  two  ad- 
verse claimants;  and  this  suit  prevents  a  multiplid* 
ty  of  suits:  and  an  injunction  was  granted.  Thia 
case  is  not  referred  to  in  Baxter  v.  Baxter,  mxpra. 

In  Stout  V.  If  oNeill.  08  N.  a  1,  where  it  was  held 
that  an  iojunctlon  will  not  be  granted  to  restrain  a 
sale  of  personal  property,  out  of  Arm  assets,  under 
a  Judgment  against  the  firm,  claimed  as  exempt  by 
one  member,  where  the  other  member  had  con- 
sented to  his  claiming  such  exemption  bnt  revoked 
the  consent  before  ttie  sale,  the  question  as  to  the 
right  of  injunction  In  case  the  property  was  exempt 
was  not  discussed,  or  other  oases  referred  to  on 
that  question. 

But  in  Nebraska  ft  is  htid  that  a  levy  on  exempt 
personal  property  may  be  enjoined,  notwithstand- 
ing a  remedy  by  mandamus  to  compel  the  officer  to 
appraise  and  release  the  property.  Ounningham  v* 
Oonway,  S5  Neb.  CIA. 

The  weight  of  authority  is  in  favor  of  granting 
an  injunction  to  prevent  the  sale  of  exempt  per- 
sonal property,  notwithstanding  a  remedy  of  re- 
plevin, trespass,  or  trover.  Stein  v.  Frleberg,  64 
Tex.  271;  Alexander  v.  Holt,  80  Tex.  206;  Nichols  v. 
Claiborne,  80  Tex.  888;  Anderson  v.  Larremore,  1 
Tex.  App.  Oiv.  Oss.  (White  ft  W.)  847;  Dearborn  v. 
Ptaillips,  fl  Tex.  440:  Hammer  v.  Woods,  6  Tex.  dv. 
App.  170;  Naill  v.  Kansas  Farmers*  F.  Ins.  Go.  47 


An  exeoutlon  sale  of  property  exempted,  to  a 
farmer,  will  be  enjoined,  and  the  fact  that  he 
stopped  farming  will  not  authorize  a  dissolution, 
as  the  selsnre  may  have  prevented  him  from  carry- 
ing on  farming  oocopatlon.  Bay  v.  Hayes,  88  La. 
Ann.64L 

And  an  in  Jonctlon  will  be  granted  against  a  sale 
of  growing  crops  raised  on  a  homestead.  Ooatesv. 
Caldwell,  infra. 

But  in  Bryan  v.  Long,  14  ma.  866,  it  was  held  that 
an  injunction  will  not  be  granted  to  restrain  an  ex- 
ecution sale  of  exempt  personal  property  where 
there  is  a  remedy  at  law  by  replevin  against  the 
officer.  In  this  oass  the  levy  was  for  a  debt,  on  a 
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held  in  Texas  that  a  sale  of  personal  prop- 
erty which  is  exempt  from  execution  may 
be  restrained  at  the  suit  of  the  judgment 
debtor.  NiehoU  y.  Claiborne,  80  Tex.  868 ; 
Alexander  v.  Edt,  69  Tex.  206 ;  8le%n  v.  tHe- 
berg,  64  Tex.  271.  But  Mr.  Freeman,  in  his 
work  on  Executions  (vol.  2,  2d  ed.  g  489), 
in  commenting  upon  the  rule  established  in 
NiehoU  v.  Claiborne,  eupra,  says :  **  No  rea- 
son for  the  decision  was  given,  and  we  doubt 
whether  any  sufficient  reason  can  be  found. 
The  remedy  at  law,  where  exempt  personal 

f property  is  seized,  Is,  in  most,  and  perhaps 
n  ali,  cases,  adequate  for  the  protection  of 
the  interests  of  the  claimant."  The  rule  an- 
nounced in  Texas  has  been  adopted  in  Ne- 
braska (Cunningham  v.  Conway ^  26  Neb. 
616),  where  the  court  gives  the  following 
statement  and  reason  for  its  decision :  ''The 
plaintiff  alleges  in  his  petition  that  he  pos- 
sesses neither  lands,  town  lots,  nor  houses 
subject  to  exemption  as  a  homestead,  and 
that  he  filed  an  inventory  of  all  his  property 
with  the  officer,  who  refused  to  call  apprais- 
ers to  appraise  the  same.  If  these  statements 
are  true,  the  debtor  mii;ht  have  compelled 
the  officer  to  call  appraisers,  or  have  brought 
an  action  against  him  for  the  failure  to  per- 
form his  duty.  Tet  he  is  not  restricted  to 
these  remedies.    The  property  being  exempt, 


the  debtor  is  mtitled  to  the  peaceable  pos- 
session of  the  same,  and  the  officer  may  be 
enjoined  from  wrongfully  depriving  him  of 
his  property,  as  the  officer  is  proceeding  ille- 
gally under  a  claim  of  right.  Johnaon  v« 
Bahn,  4  Neb.  149 :  Mohawk  di  H.  B.  Co,  v. 
Arteher,  6  Paiire,  88 ;  Belknap  v.  Belknap,  3 
Johns.  Ch.  465;  7  Am.  Dec.  548."  In  John- 
aon V.  Hdhn,  supra,  an  injunction  was  granted 
to  restrain  the  sale  of  real  estate  for  delin- 
quent taxes,  which  could  only  result  in  a 
conveyance  creating  a  cloud  upon  title.  In 
Mohawk  db  H.  R.  Vo.  v.  Arteher,  eupra,  the 
defendant  sought  to  dissolve  an  injunction 
which  restrained  him  from  opening  a  private 
way  across  plaintiff's  real  property.  The 
court  continued  the  injunction  fur  the  reason 
that  the  act  complained  of  was  not  a  mere 
trespass,  but  an  attempt  to  exercise  a  con- 
tinued right  of  passing  across  and  through 
the  complainant's  premises,  to  the  permanent 
injury  of  the  property.  The  case  of  Belknap  v. 
Belknap,  supra,  was  a  suit  to  enjoin  the  de- 
fendant from  lowering  the  outlet  of  a  pood 
which  furnished  water  to  operate  plaintiff's 
mill.  The  court  found  that  it  was  not  a  case 
of  an  ordinary  trespass  impending,  but  one 
great  and  special,  leading  to  lasting  mischief 
and  the  destruction  of  the  estate,  and  tending 
to  promote  a  multiplicity  of  suits,  and  per- 


purchase-money  note,  wbioh  waived  the  exemp- 
tion, and  the  oounty  court  had  tried  the  question 
and  held  tbat  the  waiver  prevented  an  injunction. 
The  supreme  court  decides  the  case  on  the  further 
ground  that  an  action  of  replevin  will  be  sufflolent 
remedy. 

And  an  injunction  will  not  be  granted  against  a 
sale  under  execution  of  exempt  personal  property, 
where  It  is  not  shown  that  tbe  damages  are  irrepar- 
able or  that  the  constable  making  the  levy  is  Insolv^ 
eut.  And  Mo.  Bev.  Stat.  §  2722,  provides  for  Injunor 
tions  only  where  an  adequate  remedy  cannot  be  af- 
forded by  an  action  for  damages;  and  there  is  no 
allegation  in  this  case  that  the  horse  selaed  has  any 
peculiar  value  that  could  not  be  measured  In  dam- 
ages.  Bailey  v.  Wade,  24  Mo.  App.  186. 

And  in  Texas  M.  B.  Go.  v.  Wright  (Tex.)  29  &  W. 
Bep.  UM,  it  was  said  that  an  iojanodon  will  not  be. 
granted  to  restrain  the  sale  of  exempt  property 
where  there  Is  a  remedy  at  law. 

An  injunction  will  not  be  granted  where  the  bill 
of  complaint  does  not  show  that  the  property 
eeiied  Is  exempt  from  such  selxure,  or  where  the 
Attack  is  on  tne  Judgment  ordeilng  the  sale  of  such 
piroperty. 

An  Injunction  will  not  be  granted  where  the 
property  is  not  exempt  from  seizure,— as  gathered 
erops.   Ooates  V.  OaklwelU  fn/ro. 

And  where  there  is  no  exemptlon'agalnst  a  Judg- 
ment for  tort,  the  defendant  cannot  claim  an  ex- 
emption on  an  execution  for  tlie  costs  In  such  a 
case,  on  the  ground  that  the  liability  for  costs  Is  a 
liabfllty  on  a  contract;  and  he  cannot  have  a  sale 
of  personal  property  enjoined.  Church  v.  Hay,  98 
Ind.aSS. 

As.  under  Ind.  Bev.  Stat.  1881, 1 70B»  such  property 
.  Is  not  exempt  from  levy  on  such  a  debt,  although 
It  was  said  that  If  a  tender  of  certain  of  tbe  costs 
against  which  there  was  no  exemption  had  been 
made,  an  Injunction  would  have  been  granted  as 
to  the  other  costs.    Bussell  v.  Cleary,  106  Ind.  602. 

And  an  Injunction  should  not  be  granted  where 

tbe  bill  of  complaint  did  not  allege  that  the  debt 

grew  out  of  contract,  for  if  It  grew  out  of  tort 

there  was  no  exempttom  Berry  v.  Nichols,  96  Ind. 

487. 
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And  an  injunction  wlU  not  be  grranted  agaion  a 
sale  on  execution,  commanding  the  consttable  to 
make  collection  without  appraisement,  where  the 
Judgment  was  not  rendered  ^'without  relief  from 
valuation  and  appraisement  laws,**  as  complain- 
ant's remedy  is  in  the  Justioe's  court  to  have  tbe 
execution  corrected,  and  there  has  been  no  attempt 
to  have  it  corrected.  Martin  v.  Pifer«  96  Ind. 
246. 

And  a  Judgment  of  a  Justice  directing  a  forced 
sale  of  exempt  personal  property  should  not  be 
enjoined,  where  there  Is  a  remedy  by  appeal,  and 
the  remedy  to  attack  erroneous  Judgments  is  not 
by  Injunction  but  by  appeal.  Rountree  v.  Walker, 
46  Tex.  200. 

Where  the  record  does  not  show  the  value  of  tbe 
exempt  personal  property,  or  amount  Involved,  an 
appeal  from  the  order  dissolving  an  iojunctlon 
against  the  sale  will  not  be  dismissed  for  want  of 
Jurisdiction.    Bay  v.  Hayes,  28  La.  Ann.  64L 

IL  Bomeelead, 

An  Injunction  will  be  granted  to  restrain  the  sale 
of  a  homestead  under  execution,  where  such  In- 
junction Is  necessary  to  prevent  a  cloud  on  title,  or 
extraneous  evidence  is  necessary  to  establish  the 
homestead;  and  relief  may  be  obtained  by  the 
wife  of  the  defendant  In  the  execution,  or  by  a 
purchaser  from  tbe  debtor. 

A  casein  Missouri  denies  the  right  of  Injunction 
on  the  ground  of  adequate  remedy  In  the  court 
rendering  Judgment,  and  a  case  In  Texas  denies  re- 
lief on  the  ground  that  the  bill  of  complaint  does 
not  show  that  the  sale  would  l)e  a  cloud,  and  that 
the  otber  Texas  cases  had  granted  relief  because 
extraneous  evidence  was  necessary  to  establish  the 
homestead  right  as  s gainst  the  lien  of  the  Judg- 
ment.  See  also  subdivision  XVU.  b. 

The  homestead  exemption  will  be  protected  in 
equity,  and  an  injunction  will  be  granted  to  pre- 
vent the  sale  of  the  same,  and  this  relief  is  gen- 
erally given  on  the  ground  of  preventing  a  cloud 
from  being  cast  on  the  title.  Clegg  v.  VamelU 
18  Tex.  294;  Irwin  v.  Lewis,  60  Miss.  368;  Lewton  v. 
Hower,  18  Fla.  872;  Farley  ▼.  Hopkins,  79  GaL  208; 
1  Dunn  V.  Toser,  10  Gal.  167;  Culver  v.  Bogeca«  28  GsL 
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petually  enjoined  the  threatened  injury.  It 
will  thus  be  seen  that  each  case  cited  in  sup- 
port of  the  rule  adopted  in  Cunningham  v. 
ConwEy,  9upra,  related  to  injunctions  granted 
to  restrain  the  creation  of  clouds  upon  title, 
or  to  present  trespasses  upon  real  property. 

In  Baxter  ▼.  Baxter,  77  N.  C.  118,  it  was 
held  that  injunction  was  not  the  proper  rem- 
edy of  the  judgment  debtor  to  determine  the 
title  to  exempt  personal  property  seized  under 
execution.  **  Upon  principle, "  says  Mr.  High, 
in  his  work  on  Injunctions  (sec.  123),  !n 
discussing  the  right  of  the  judgnpoi^i;  debtor 
to  enjoin  the  sale  of  exempt  per^nal  •prop^ 
crty  under  execution,  "it  is  diCloult  to  per- 
ceive any  satisfactory  reason  for  interfering 
by  injunction  in  such  cases,  since  adequate 
relief  may  usually  be  had  by  an  action  at 
law.'  Section  380,  Hill's  Code,  provides 
that  **the  enforcement  or  protection  of  a  pri- 
vate right,  or  the  protection  of  or  redress  for 
an  injury  thereto,  shall  be  obtained  by  a  suit 
in  equity  in  all  cases  where  there  is  not  a 
plain,  adequate,  and  complete  remedy  at  law. 
Sections  182-148  furnish  such  a  remedy  at 
law  for  the  recovery  of  personal  property, 
and  section  214  authorizes  a  jury  to  award 
damages  for  an  unlawful  seizure  of  such 
property.     The  owner  of  a  chattel  having  a 


complete  remedy  at  law  for  Its  unlawful 
seizure  or  detention,  equity  will  not  enter- 
tain jurisdiction  at  his  suit  to  recover  pos- 
session of  it,  except  where  it  has  a  certain, 
special,  extraordinary,  and  unique  value, 
impossible  to  be  compensated  for  by  dam- 
ages. 1  Pom.  Eq.  Jur.  g  177.  And  if  it  ap- 
peared from  the  complaint,  in  the  "case  at 
bar,  that  any  article  of- psrsoDaf  "prd^erty 
levied  upon 'by,  the  ijefe'^^anta  *pcsiSP8sed  a 
sp^ia]  Y^^iie'io  the"  p]aln<tiil 'alone,  such  as 
a!^eepba^  cr,  menriento  of  any  kind,  the  loss 
pf* which  cbiild  not  be  compensated  in  dam- 
ages, equity  would  interfere  to  prevent  its 
sale.  Where  an  unlawful  and  oppressive 
seizure  of  exempt  property  has  been  made 
upon  execution,  the  claimant,  under  ordi- 
nary circumstances,  may  safely  risk  his  cause 
to  the  keen  sense  of  justice  inherent  in  man- 
kind, and  feel  assured  that  a  jury  will,  by 
itsr  verdict,  award  him  damages  for  the  in- 
juiT  sustained. 

The  plaintiff  having,  under  the  statute, 
a  complete  remedy  at  law  for  his  injury, 
and  nothing  appearing  in  the  record  to  en- 
title •him  to  invoke  the  interposition  of  a 
court  of  equity,  the  decree  of  the  court  below 
is  reversed,  the  demurrer  sustained,  and  the 
complaint  dismissed. 


6H);  Tucker  T.  Kenniston,  47  N.  H.  267, 98  Am.  Deo. 
iSSt;  Webb  v.  Hayner,  49  Fed.  Rep.  601. 

And  an  execution  sale  of  a  house  on  leased  land 
owned  and  occupied  as  a  homestead  ooDfers  no 
title,  and  tbe  pnrcbaser  will  be  enjoined  where  he 
li  to  poflseesion  and  threatens  to  remove  the  house. 
Oonkliii  V.  Foster,  67  III.  lOi. 

And  an  execution  sale  of  a  homestead  would  he 
enjoined  as  a  oloud  upon  the  title  where  a  neces- 
litj  migrht  exist  of  the  mtroduction.  In  an  action  of 
ejectoieiit,  of  extrinsic  evidence  to  show  that  the 
property  was  a  homstead.  Roth  v.  Insley,  86  Cal.  134. 

And  an  injunction  was  flrranted  to  remove  a  cloud 
on  title*  of  a  homestead  as  agaiost  a  Judfoneot,  but 
the  ooart  refused  to  make  the  injunction  per- 
petual, on  the  groond  that  the  property  mifrht  in- 
crease in  value,  or  might  be  abandoned,  and 
granted  the  injunction  on  thegrround  that  extrinsic 
efldence  was  necessary  to  protect  the  title,  reserv- 
ioff,  bowever,  to  the  creditor  the  right  to  move  to 
have  tbe  same  vacated  on  showing  cause.  Corey 
V.  Schuster,  44  Neb.  809. 

A  levy  of  an  execution  upon  growing  crops  upon 
a  homestead  will  be  enjoined.  Coates  v.  Caldwell, 
71  Tex.  19. 

A  restraining  order  against  the  levy  and  sale  un- 
der execution  on  a  dormant  Judgment,  of  a  bome- 
itead,  may  properly  be  made,  notwithstanding 
tlie  reoiedy  of  applying  to  the  court  to  recall  the 
execution.  S[rinke  v.  Parish.  9  Ohio  a  C.  141,  2 
Ohiol>ec8&. 

And  tbe  defendant  is  entitled  to  an  injunction  to 
restrain  the  ooUection  of  a  Judgment  out  of  prop- 
erty boaght  with  pension  money,  as  it  would 
create  a  cloud  on  his  title;  and  the  remedy  to 
move  to  set  aside  the  levy  will  not  prevent  an  In- 
jaocUon,  as  he  was  entitled  to  have  the  case  tried 
00  oonnnon-law  evidence,  and  not  on  ex  parte  af- 
ftdavltB.    BufTum  v.  Forster,  77  Hun,  27. 

Tbe  act  of  Congress,  Junel,  1872  (U.  S.  Rev.  Stat. 
1916),  providing  for  similar  remedies  upon  a  Judg- 
Bent  by  execution  or  otherwise  as  are  now  pro- 
vided In  like  causes  by  the  laws  of  the  state  in 
which  each  court  is  heid,  having  been  passed  sub- 
sequent to  the  homestead  exemption  statute  of 
Wiaoonafn,  that  statute  applies  to  Judgments  in 
favor  of  the  United  States,  and  an  execution  sale 
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thereunder  will  be  enjoined.  Fink  v.  0*Neil,  106 17. 
8. 272,  27  L.  ed.  188. 

So,  an  injunction  will  be  granted  restraining  the 
sale  on  execution  of  a  homestead  claimed  ^nder 
the  laws  of  the  United  States,  if  the  Judgment  on 
which  the  execution  issued  was  recovered  for  a 
debt  contracted  before  the  homestead  claim  was 
patented.    Miller  v.  Little,  47  Cal.  Si8. 

And  a  sale  under  execution  of  land  exempt  as  a 
homestead  will  be  enjoined  where  the  land  levied 
upon  bud  been  conveyed  by  deed  as  security  for 
the  debt;  but  it  is  que6tionable  whether  or  not  the 
deed  was  not  void  on  account  of  usury.  Johnson 
V.  Griffin  Bkg.  &  T.  Co.  66  Ga.  60L 

An  injunction  will  be  granted  after  an  execution 
sale  of  the  homestead  to  prevent  the  purchaser 
from  conveying  such  land,  where  the  requirements 
of  tbe  statute  as  to  setting  off  the  homestead  have 
not  been  complied  with,  and  thesale  is  for  a  grossly 
inadequate  price.    Bullen  v.  Dawson,  139  111.  683. 

And  a  homestead  acquired  after  a  Judgment  will 
be  protected  by  injunction  against  execution  sale, 
where  possession  could  not  be  obtained  by  the 
owners  for  some  mouths  after  purchase  and  after 
the  Judgment,  owing  to  a  lease  on  the  premises, 
and  such  homestead  was  bought  with  the  proceeds 
of  a  former  homestead.  Gardner  v^  Douglass,  64 
Tex.  76.    See  Mann  v.  Wallls,  infra. 

And  the  homestead  risrht  may  be  claimed  by  a 
wife,  or  widow,  where  an  injunction  is  sought  to 
protect  her  rights  against  a  forced  sale. 

So,  an  injunction  will  be  granted  in  favor  of  tbe 
wife  to  restrain  the  sale  of  the  homestead.  Baton 
v.  Eaton,  68  Mich.  168;  Nichols  v.  Snow,  42  Tex.  72. 

And  a  widow,  with  children  depending  upon  her 
for  support,  may  obtain  an  injunction  against  a 
sale  of  a  saw  and  grist  mill,  as  the  same  are  fixtures 
and  attached  to  the  land  which  was  exempt.  Tlson 
V.  Tanlehill,  28  La.  Ann.  793. 

And  a  writ  of  possession  on  a  Judgment  against  a 
husband  to  which  the  wife  was  not  a  party,  and  in 
which  the  homestead  was  not  in  issue,  may  be  en- 
Joined  to  protect  tbe  homestead  right.  Freeman  v. 
Hamblin,  1  Tex.  Civ.  A  pp.  157. 

Tbe  purchaser  of  a  homestead  is  generally  en- 
titled to  an  injunction  against  the  sale  of  the  same, 
on  execution  a^iainst  the  grantor,  where  he  is  a 
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bona  llde  purcbaser  for  rahie,  altbouirb  some  oases 
refuse  the  inluoction  on  thefrouod  that  suob  sale 
wlU  not  affeet  blm,  or  tbat  be  bas  other  and  equally 
adequate  remedies. 

A  purchaser  of  land  exempt  as  a  homestead  Is 
entitled  to  an  Injunction  against  a  saloon  execu- 
tion on  a  Judgment  exisdng  at  the  rime  of  purchase 
against  bis  grantor,  as  preventing  a  cloud  on 
bl8title»ftnd«  bqmestead  exemption  attaches  with- 
out ail^  a88l^jnent.wh(^,  that  is  all  the  land  the 
debtof  has.;  JCet«hli>  i^.Ji^CSirle^,  26  8.  C.  1. 

And  an  injunctfnn  jHH^lfelirraiitetCi'tdlliousJi  the 
Judgment  was  rendered  aJra1aBt^hls.gfr&tei»Def^i^ 
he  purchased  the  land.  Smith  y.  2!ltnm^rbitB«  ^ 
Wis.  642. 

And  will  be  granted  in  fayor  of  a  purchaser  of 
homestead  property,  to  prevent  a  cloud  upon  his 
titie.  Van  Batcliff  y.  Gall,  72  Tex.  491.  See  Mann 
V.  Wallis,  in/Vxi. 

And  an  injunction  will  be  granted  under  Wis. 
Taylor^s  Stat.  chap.  184,  §  dO,  providing  that  the 
owner  of  the  homestead  may  sell  the  sanje,  and 
that  such  sale  will  not  render  it  liable  to  execution. 
Goodell  y.  Blumer,  41  Wi8.48S. 

And  the  same  was  held  where  the  purchaser  was 
also  the  equitable  owner  of  the  lien  of  a  Judgment 
attacked.    Goodell  v.  Blumer,  41  WI9. 486. 

But  in  Mann  v.  Wallis,  75  Tex.  611,  a  purchaser  of 
a  homestead  was  refused  an  injunction  to  prevent 
a  sale  under  execution  on  a  Judgment  against  a 
prior  owner,  where  the  bill  of  complaint  showed 
that  the  execution  was  not  a  lien  on  the  land,  or  a 
cloud  on  the  title:  and  the  remedy  of  trespass  to  try 
title  was  adequate.  It  was  said  that  if  his  claim  of 
relief  had  been  mads  on  the  ground  that  evidence 
outside  of  the  record  would  be  needed  to  protect 
bis  title,  an  injunction  would  be  granted!  as.  In  Van 
KatcUir  V.  Call,  aupra^  the  question  was  whether 
the  abstract  of  Judgment  was  properly  recorded  in 
Che  county  before  the  debtor  sold  the  hind,  and 
whether  there  was  a  homestead  at  the  timeof  tlliag 
the  abstract,  so  In  Gardner  v.  Douglass,  Bupra;  ex- 
traneous evidence  would  be  necessary  to  establish 
the  homestead  right. 

And  tn  Melller  v.  Bartlett.  80  Mo.  184,  it  was  held 
that  under  Mo.  Kev.  Stat.  6  2106,  giving  the  execu- 
tion debtor  a  right  to  apply  to  the  Judge  of  the 
court  out  of  which  the  execution  iFsued,  to  stay, 
set  aside,  or  quash  the  same,  that  the  Judge  of  a 
court  of  another  county  could  not  quash  the  levy 
on  a  homestead  in  tbat  county. 

A  personal  representative  of  an  estate  Js  entitled 
to  an  injunction  against  a  Judgment  setting  off  a 
homestead  to  the  debtor  as  fraudulent,  wbere  there 
was  no  representative  to  contest  tbe  allowance  of 
homestead  at  the  time  it  was  made,  and  It  is  at- 
tacked on  the  ground  of  fraud.  Brown  v.  Thorn- 
ton, 47  Ga.  474. 

But  an  Injunction  against  an  execution  sale  of 
land  claimed  as  a  homestead  will  not  be  granted 
wbere  the  homestead  right  has  been  lost,  or  has  not 
been  acquired,  or  has  been  adjudicated,  or  the  bill 
does  not  make  out  a  cause  of  action. 

Where  an  exchange  of  land  is  made,  the  exemp- 
tion of  the  debtor  in  the  tract  conveyed  by  him 
does  not  continue  atter  exchange,  where  he  claims 
an  exemption  in  the  other  tract,  and  the  rame  may 
be  levied  upon  for  his  debt,  as  tbe  homestead  Is  a 
mere  right  of  occupancy,  in  Arkansas.  Moore  v. 
Granger.  80  Ark.  574. 

And  the  purcbaser  of  an  abandoned  homestead 
Is  not  entitled  to  an  injunction  against  a  sale  under 
a  Judgment  against  a  party  claimed  to  be  entitled 
to  tbe  exemption,  where  the  purchaser  waived  ail 
claim  by  reason  of  any  Judgments  00  said  lands 
against  his  vendor.    Warren  y.  Peterson.  82  Neb. 

m. 

In  an  action  to  enjoin  a  sale  of  homestead  prop- 
erty on  the  ground  that  the  mortgage  was  void 
because  not  executed  by  a  wile,  where  she  died 
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pending  the  suit,  the  homostelad  dhifr^ctvr.waf  de-* 
vested;  but  while  the  mortgage  was  held  void.  It 
was  but  an  incident  to  the  debt,  and  the  debt  was 
held  good  and  the  property  liable,  and  the  injunc- 
tion was  refused,  fievalk  v.  Krtemer,  8  Gal.  68, 68 
Am.  Dec.  804. 

And  2  Ind.  Rev.  Stat.  187B,  p.  807.  providing  that 
if  the  personal  estate  of  the  decedent  is  insuf- 
ficient to  make  the  sum  of  $500  for  the  widow  the 
deficit  sbail  be  a  lien  on  tbe  real  estate,  will  not 
authorize  an  injunction  against  an  execution  sale, 
on  a  judgment  prior  to  the  death  of  her  husband, 
«s  ber  Hen  did  not  attach  until  his  death,  and  the 
rqft<^l^j-8<are  entitled  to  sell  two  thirds  of  the  es- 
tate.'. Me^  f.^McFadden,  68  Ind.  340. 

!rhe  <m^ev^Sfan  undivided  part  of  land  cannot 
enjoin  a  Bale,*ito  exemption  does  not  apply  to  an 
undivided  tract.  Henderson  y.  Hoy,  26  La.  Ann. 
156;  Brown  v.  SoUlbeUos, 28  La.  Ann.  356. 

And  a  sale  of  homestead  property  under  a  decree 
will  not  be  enjoined  where  tbe  matter  of  homestead 
has  been  fully  adjudicated  in  tbe  decree,  and  no 
new  matters  for  equitable  interference  are  setup 
In  tbe  bilL    Brlnson  y.  Wessolowsky,  56  Ga.  203. 

60,  where  two  unsuccessful  attempts  to  claim  a 
homestead  are  made,  and  the  last  one  la  passed  up- 
on by  the  oourt,  an  injunction  will  not  be  granted 
agsinst  an  execution  sale,  where  the  sheriff  refuses 
to  recognize  a  third  attempt  that  complies  with  tbe 
statute,  as  laches  of  complainant  and  res  judicata 
prevent  an  injunction.  Piatt  v.  ShelBeld,  63  Ga.  687. 

A  purchaser  seeking  to  enjoin  a  sale  of  the  land 
exempt  as  tbe  homestead  of  his  grantor,  alleging 
the  judgment  lien,  the  conveyance  to  him,  and  the 
relinquishment  of  tbe  homestead:  but  not  showing 
that  the  relinquishment  of  the  homestead  was  at 
the  same  time  as  the  conveyance,— is  not  entitled 
to  an  Injunction;  for.  If  tbe  relinquishment  of  the 
homestead  took  effect  before  tbe  oonveyanoe,  tha 
Hen  of  the  judgment  attached.  Marriner  v.  Smith, 
87  Gal.  64a 

And  although  a  purchaser  of  a  homestead  would 
be  entitled  to  have  a  sale  on  execution  against  his 
grantor  enjoined  as  a  cloud  upon  his  Utie,  the  bill 
must  allege  that  tbe  value  of  the  premises  did  not 
exceed  the  amount  allowed  under  tbe  homestead 
law.    Ibid. 

And  an  injunction  against  tbe  sale  of  a  homestead 
under  an  execution  is  not  authorized  where  tbe  bill 
does  not  state  that  an  execution  la  tn  the  hands  of 
tbe  sheriff,  nor  does  it  refer  to  the  Judgment. 
Adams  v.  White,  28  Fla.  86*i. 

A  decree  enjoining  the  collection  of  a  judgment, 
andto  refrain  from  all  proceedings  on  the  same, 
is  erroneous,  on  a  Mil  for  an  Injunction  ta  prevent 
a  sale  of  oomplalnant*s  property  exempt  under  tbe 
appraisement  law.  Anthony  v.  Shannon,  8  Ark.  52. 

In  Moriarty  v.  Gait,  126  Dl.  417,  solicitors'  fees 
were  not  allowed  on  dissolution  of  an  injunction 
against  a  sale  of  property  claimed  to  be  homestead, 
on  an  execution  against  the  purchaser's  grantor. 

IIL  W^(U  kind  of  property  firu  tiabU. 

The  remedy  by  Injunction  to  prevent  an  execu- 
tion sale  of  one  kind  of  property  until  another 
kind  shall  be  first  sold,  has  generally  been  denied, 
where  the  debtor  does  not  point  out  to  the  cfBccr, 
or  deliver  to  him,  property  liable  to  sale;  but  a  case 
In  Rbode  Island  granted  an  injunction  wbere  prop- 
erty ot  a  school  district  was  seized. 

An  injunction  will  not  be  granted  against  tbe 
execution  sale  of  real  estate  on  the  ground  that 
complainant  had  personal  property  liable  to  execu- 
tion, where  he  does  not  disclose  the  same  or  point 
it  out  to  the  sheriff.  Smith  v.  Frederick.  33  Tex. 
2j6;  Hefner  v.  Hesse,  29  La.  Ann.  149;  Beagan  v. 
Van  Evans,  2  Tex.  Civ.  App.  86;  Devillev.  Hayes. 
28  La.  Ann.  560;  Cook  v.  De  la  Garga,  13  Tex.  431: 
Uoss  v.  Lister,  14  Tex.  469;  Kendrlck  y.  Atoe,  16 
Tex.  254. 
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And  a  MJe  of  land  onder  a  jod^meiit  which  is  a 
tfea  apoQ  that  land  will  oot  be  eojoloed  oo  the 
CTonnd  that  penonal  property  has  been  taken  on 
«3reoation,  where  it  was  claimed  by  a  third  party 
and  a  delivery  to  the  sherlit  was  not  made,  where 
it  Is  not  shown  bot  that  the  land  Is  necessary  to 
eatisf^f  the  debt.    Oarrlty  ▼.  Thompson,  07  Tex.  1. 

And  a  levy  upon  real  estate  will  not  be  enjoined 
<m  thegroaod  that  personal  property  was  delivered 
to  the  sheriff  where  there  is  a  remedy  of  certiorari 
«t  law.  Texas  IL  B,  Go.  t.  Wright  (T^z.) »  8.  W. 
Bep.lI8k 

And  under  La.  Oode  Fr.  art  648.  proTidioir  that 
the  debtor  shall  not  have  the  right  to  point  oot 
particular  property  to  the  sheriff  when  the  credi- 
tor bss  a  priyilege  or  a  mortgage  on  the  property, 
«n  injunction  will  not  be  granted  for  refusal  of 
tite  right.    Lambeth  v.  Sentell,  8B  La.  Ann.  601. 

And  in  Indiana  the  court  of  one  county  cannot 
cnj<dn  a  levy  and  sale,  on  process  from  another 
ooart,  where  it  Is  claimed  that  realty  should  be 
•old  before  personalty,  as  the  remedy  is  in  the 
court  Issuing  the  process.  Indiana  ft  I.  B.  Co.  v. 
WrUiaoM.  » Ind.  196i 

A  defendant  in  an  execution  cannot  obtain  an 
Injunction  against  a  levy  on  the  ground  that 
auretiea  on  the  appeal  bond  given  by  the  other  de- 
f eodants  have  personal  property,  which  should  be 
first  exhausted.    Kendriok  v.  Bice,  16  Tex.  254. 

And  an  execution  sale  of  work  animals  will  not 
be  enjoined  on  the  ground  that  they  cannot  be 
eoM  separate  from  the  plantation  to  which  they 
belong,  where  the  defendant  points  out  the  prop- 
erty to  the  sheriflt.   Dorsey  v.  Hills,  4  La.  Ann.  106. 

And  irremilarlty  in  a  levy  in  that  it  was  not 
made  on  realty  instead  of  personalty,  as  required 
by  statute,  will  not  entlrle  an  Injunction  against 
the  same  as  oppressive,  where  the  deteodant  in  the 
execution  does  not  offer  to  the  ofBcer  property 
autiject  to  the  levy.  Beaird  v.  Poreman,  1  111.  88S, 
12  Am.  Dec  197. 

One  of  the  defendants  Jointly  bound  cannot  en- 
join a  sale  on  exeeu'iion-  of  his  property  on  account 
of  arrangements  made  between  the  defendants, 
nor  because  a  prior  levy  was  made  on  the  property 
of  anotber,  who  died  before  sale.  Boyce  v.  Woods, 
8rTex.S4& 

And  the  defendant  in  an  execution  cannot  have 
•  aale  thereunder  enjoined  on  the  ground  that 
property  of  another  person  wss  seised.  Ousman 
▼.  De  Poret,  88  la.  Ann.  838. 

An  appeal  in  general  terms  in  an  action  by  the 
debtor  to  enjoin  a  A.  fa.  because  the  property  be- 
looged  to  other  than  the  debtor  must  be  considered 
as  embracing,  not  only  the  plaintiff,  but  also  the 
ametiea.  in  the  injunction  bond.  Mitchell  y.  Lay, 
4  La.  Ann.  Qi.  8  !«.  Ann.  688. 

But  In  Kenyon  v.  Clarke,  8  B.  1. 67,  it  was  held 
chat  tbe  exemption  of  real  estate  from  an  execu- 
tion sale  until  after  personal  property  is  exhausted 
and  tbe  body  of  the  debtor  has  been  taJcen  in  the 
execution  applies  to  Judgments  against  school  dls 
tricts  Attempted  to  be  enforced  against  a  member 
of  tbe  ilistnot,  and  an  injunction  was  allowed. 

IV.  PuNfc  property, 

Tbe  aale  of  public  property  under  execution  wfll 
generally  be  restrained  by  injunction,  and  this  is 
aometlmes  on  the  ground  of  statutory  prohibition 
against  such  sales,  or  that  such  a  sale  is  contrary  to 
CMiblio  pcdicy. 

An  Injunction  will  be  granted  against  an  execu- 
tion sale  of  public  school  property  on  the  ground 
of  public  policy,  and  to  prevent  a  cloud  on  the 
title.    State  v.  Tiedemann,  60  Ho.  806, 88  Aol  Bep. 


And  an  Injunction  will  be  granted  against  an  ex- 
ecution sale  of  land  where  the  land  has  been  con- 
demned by  the  city  for  a  park,  as  it  will  he  held  to 
ba  In  the  custody  of  the  law,  and  the  lien  of  the 
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creditor  is  txansfeired  to  the  fund.  Mbora  t.  Bar- 
rett, 6  Phila.  801 

And  tniildings  furnished  by  a  parish  and  osed 
for  a  court-house  and  Jail  are  not  subject  to  sale  on 
execution,  and  the  same  will  be  enjoined.  Police 
Jury  of  West  Baton  Bouge  v.  Mitchel,  4 La.  Ann.  84, 

And  the  waterworks  of  a  dty  are  not  liable  to 
ssle  under  an  execution,  and  stock  of  a  dty  taken 
on  a  transfer  by  the  city  of  such  waterworks  to  a 
corporation  in  trust  for  bondholdeit,  under  an  act 
giving  such  exemption  as  to  the  stock  of  the  dty, 
is  not  liable  to  sale  under  executioB,  and  the  aale 
will  be  enjoined;  and  the  statute  continuing  tha 
exemption  in  another  form  does  not  impair  an  ob- 
ligation of  the  contract.  New  Orleans  v.  Morris, 
106  U.  a  600, 86  L.  ed.  1184. 

And  under  a  statute  prohibiting  the  Issuing  of 
writs  of  IL  fia.  against  a  dty,  passed  after  an  injuni^ 
tion  was  dissolved  and  an  appeal  taken,  an  in- 
junction should  be  granted  against  a  sale  of  dty 
property  seised  on  execution.  New  Orleans  v. 
Buleff,  28  Ia.  Ann.  708. 

And  under  such  a  statute  a  sale  wiU  be  aitjdned, 
especially  where  the  Judgment  creditor  had  a 
check  on  the  treasury  which  was  a  novation,  and 
never  offered  to  return  the  same.  New  Orleans  t* 
Smith.  84  La.  Ann.  408. 

And  an  Injunction  will  be  granted  against  an 
execution  on  a  Judgment  against  a  munidpal  co^ 
poratlon,  as  its  property  is  held  la  trust  for  tbto 
public    Darling  v.  Baltimore,  61  Md.  1. 

And  public  property  is  exempt  from  seianre. 

Police  Jury  of  West  Baton  Bouge  v.  Mitchel,  4  La. 
Ann.  84. 

But  where  an  execution  against  a  municipal 

corporation  is  enjoined,  it  is  error  to  enjoin  all  f  ur^ 

ther  proceedings  on  tha  Judgment.    Darling  t. 

Baltimore,  61  Md.  L 

Y.  Property  inUieeuttodyef  the  low. 

Property  in  the  custody  of  the  law  will  be  pn^ 
tected  by  injunction  from  seisore  and  sale  on  exe- 
cution. 

An  injunction  against  the  ssle  of  property  on  exe- 
cution will  be  allowed  where  It  appears  that  such 
property  is  in  eustodio  Ugte  and  is  not  subject  to 
levy  of  execution,  and  a  sale  would  confer  no  title. 
Moore  v.  Barrett,  6  Pbila.  804:  Cooper  t.  Newdl,88 
Miss.  816;  Byan  v.  Parris,  48  Kan.  76& 

And  an  injunction  will  be  granted  at  the  Instance 
of  recdvers  of  a  corporation  to  restrain  a  sale  of 
goods  belongingto  the  same  on  an  execution  against 
an  agent  of  such  corporation,although  the  corpora- 
tion may  be  estopped  to  deny  that  the  goods  are 
subject  to  levy,  having  held  him  out  ss  a  partner; 
but  Uie  property,  being  in  the  custody  of  a  recdver, 
should  not  be  levied  apon.  Thompson  v.  McGleary, 
168  Pa.  180. 

And  an  execution  sale  will  be  enjoined  where  the 
property  should  be  sold  by  a  receiver  to  protect 
dalms.  Bussell  v.  Bast  Anglian  B.  Oo.  8  Macn.  ft 
0. 104, 6  Bailw.GBS.601, 80  L.  J.  Ch.  N.  8. 867,15  Jur. 
085;  Gardner  v.  Oaldwdl  (Mont.)  41  OenL  L.  J.  188 ; 
State  V.  Eling  County  Super.  Ot.  (Wash.)  88  Pac 
Bep.  844. 

So,  property  was  hdd  to  be  in  the  custody  of  the 
law,  where  an  assignment  for  creditors  was  made 
prior  to  a  suit  for  a  mechanic's  lien,  and  the  sa- 
stgnee  was  not  a  party  to  such  suit,  and  a  sals 
under  the  lien  was  enjoined.  Qiiinby  v.  Slipper,  7 
Wash.  475. 

And  the  same  was  hdd  In  a  similar  case,  where 
the  sheriff  obtained  possession  of  the  goods  in  r^ 
plevin,  and  then  attempted  to  levy  another  execu- 
tion.   Byan  v.  Parris,  supra. 

And  an  injunction  was  granted  against  the  exe- 
cution sale  of  a  legacy  pending  tbe  settlement  by 
the  adminirtrator,  as  the  same  was  regarded  in 
the  custody  of  the  law.  Stout  t.  La  Foliette,  64 
Ind.  866, 
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And  leave  of  court  must  be  first  obtained  in  or- ' 
der  to  enforce  a  Judfirment  against  property  in  the 
custody  of  the  law.    Brady  v.  Johnson,  75  Md.  446, 
80  L.  R.  A.  787. 

And  where  personal  property  of  a  third  person 
to  taken  by  a  F^eral  marshal  In  attachment,  and 
the  owner  irives  a  bond,  sells  the  property,  and  pays 
the  money  to  the  marshal,  and  the  same  is  in  the 
custody  of  the  law,  and  claims  are  filed  against  the 
fund,  the  owner  may,  by  ancillary  proceedings  in 
the  Federal  court,  obtain  an  injunction  against  the 
distribution  of  the  fund  until  his  rights  are  settled; 
otherwise  he  would  have  no  remedy.  Krippendorf 
T.  Hyde,  110  U.  S.  270. 28  L.  ed.  146. 

The  appointment  by  a  state  court  of  a  receiver 
of  the  property  of  a  corporation  in  prooeedings 
for  its  dissolution  gives  the  court  Jurisdiction  from 
the  time  of  the  appointment,  and  an  injunction 
wiU  be  granted  against  a  seizure  under  subtsequent 
process  of  a  Federal  court  in  admiralty,  although 
the  receiver  has  not  filed  his  bond  or  taken  posses- 
sion. Be  Schuyler's  Steam  Tow  Boat  Co.  188  N.  Y. 
ieO,20L.R.A.  891. 

.  And  property  seized  under  process  from  the  state 
court  is  held  to  be  in  the  custody  of  the  law,  and 
the  Federal  court  will  not  enjoin  the  sale.  Bug- 
gies V.  Simonton,  8  BIss.  82S. 

In  Northfleld  Knife  Co.  v.  Shapleigh,  24  Neb.  886, 
It  was  hold  that  a  garnishment  is  an  attachment  of 
the  goods  in  the  hands  of  the  garnishee,  and  such 
goods  are  not  subject  to  levy  and  sale  upon  process 
thereafter  levied  during  the  continuance  of  the 
attachment,  and  such  sale  will  be  enjoined,— disap- 
proving Bigelow  V.  Andress,  81  111.  822,  to  the  con- 
trary, and  which  held  that  the  goods  in  such  a  case 
were  not  in  the  custody  of  the  law,  and  that  a  gar- 
nishee could  sell  the  goods  where  the  attaching 
creditor  had  not  obtained  a  Judgment. 

But  property  will  not  be  held  to  be  in  the  custody 
of  the  law,  and  the  Federal  court  cannot  enjoin  a 
levy  made  on  land  in  a  foreign  state,  where  the 
creditor  is  not  a  party  or  privy  to  the  suit  in  the 
Federal  court  appointing  a  recei  ver.  Schlndelholz 
▼.  Cuilum,  65  Fed.  Rep.  886, 12  U.  &  App.  242. 

And  where  a  Judgment  is  a  lien  on  the  property 
prior  to  the  appointment  of  a  receiver  of  an  insolv- 
ent corporation,  the  sheriff  will  not  be  enjoined 
from  delivering  a  deed,  although  the  sale  was  made 
after  the  receiver  was  appointed.  Cherry  v.  West- 
em  Washington  I.  E.  Co.  (Wash.)  40  Pac.   Rep.  186. 

As  to  ezclusiveness  of  Jurisdiction  by  appoint- 
ment of  a  receiver,  see  note  to  Re  Schuyler's  Steam 
Tow  Boat  Co.  (N.  T.)  20  L.  R.  A.  891. 

And  see  Ades  v.  Levi,  infra^  XIII.  a,  for  custody 
of  the  law. 

VL  Railroad  and  quasi  public  corporation  prop* 

erty. 

In  regard  to  protecting  the  property  of  quasi 
public  corporations  from  sale,  it  seems  that  where 
the  euit  in  equity  is  in  behalf  of  bondholders,  aod 
an  injunction  is  necessary  to  protect  their  interests, 
an  Injunction  will  be  granted,  as  in  Pennock  v.Coe; 
Phillips  V.  Winslow;  Titus  v.  Mabie;  Titus  v.  Gin- 
heimen  Central  Trust  Co.  v.  Moran:  Londen- 
slager  v.  Benton;  Minnesota  At  M.  R.  Co.  v.  Soutter; 
Great  Northern  R.  Co.  v.  Tahourdin;  Brady  v. 
Bute;  Brady  v.  Johnson;  and  Brown  v.  Maryland, 
'Hnfra. 

So,  an  injunction  against  a  sale  under  an  execu- 
tion in  favor  of  second- mortgage  bondholders,  will 
be  granted  where  such  sale  would  Impair  the  lien 
of  the  prior  bondholders  on  the  railroad  property, 
and  the  whole  property  Is  insufficient  to  satisfy  the 
bondholders  under  the  first  mortgage.  Pennock 
V.  Coe,  64  U.  8.  23  flow.  117, 16  L.  ed.  436,  6  Am.  L. 
Reg.  729. 

In  Buggies  v.  Simonton,  8  Biss.  826,  it  was  held 
that  under  1  U.  S.  Stau  at  L.  886,  fi  6,  prohibiting 
an  injunction  to  stay  proceedings  in  a  state  court, 
?0  L.  K.  A. 


an  injunction  will  not  be  granted  in  favor  of  bond> 
holders  to  restrain  the  sheriff  from  selling  rollings 
stock  of  a  railroad  company,  under  an  execution 
issued  from  a  state  court.  Pennock  v.  Goe,  suprtK 
is  affirmed  as  to  the  question  of  exemption  from 
seizure,  but  the  court  held  that  it  was  powerless  to 
act. 

And  the  trustee  under  a  deed  of  trust  of  a  raU- 
road  and  franchises  is  entitled  to  an  InJunctioD 
against  an  execution  sale  of  the  property  on  a 
Judgment  against  the  corporation,  on  the  ground 
that  it  would  destroy  the  use  of  the  railroad. 
Phillips  V.  Winslow,  16  B.  Mon.  481. 68  Am.  Dec  i». 

And  an  Injunction  will  be  granted  at  the  in- 
stance of  trustees  for  bondholders  of  a  railroad  to 
prevent  the  sale  of  a  car  on  execution,  if  such  car 
is  In  use  by  the  railroad  company,  as  it  cannot  be 
sold  subject  to  the  deed  of  trust;  but  aa  to  an  iron 
safe  or  a  planing  machine  the  sale  of  the  same 
will  not  be  enjoined  where  they  were  not  owned 
by  the  company  at  the  time  the  deed  of  trust  waa 
made.    Titus  v.  Mabee,  25  111.  267. 

So,  an  injunction  will  be  granted  to  restrain  ao 
execution  sale  of  a  water-tank,  locomotive,  and 
cars  at  the  instance  of  a  trustee  for  bondholders, 
as  the  same,  if  in  use,  cannot  be  detached  from  tha 
operation  of  the  road;  and  as  to  one  of  the  execu- 
tions which  issued  from  a  Justice*s  court,  the  same 
would  be  enjoined  on  the  ground  that  under  such 
an  execution  realty  could  not  be  sold*  (The  Judg- 
ments were  obtained  after  the  making  of  the  deeds 
of  trust.)    Titus  v.  Ginheimer.  27  111.  462. 

Under  Minn.  Gen.  Stat.  1878,  chap.  34.  flfl  72,  73,  the 
rolling  stock  and  property  of  a  railroad  mortgaged 
under  these  sections  is  an  entirety,  and  cannot  be 
levied  on  separately,  and  will  be  enjoined  at  suit 
of  the  mortgagee.  Central  Trust  Co.  v.  Moran.  56 
Minn.  188.  29  L.  R.  A.  212. 

And  an  Injunction  was  granted  against  an  execu- 
tion sale  of  equipments  of  an  insolvent  street  rail- 
road corporation,  on  a  bill  filed  by  the  trustee  for 
bondholders,  as  the  execution  creditor's  remedy  is 
by  sequestration  against  an  insolvent  corporatiOD; 
but  security  was  required  for  the  debt  acid  for  the 
lien  of  U.  fa.  to  continue  until  further  order  of 
the  court.    Londenslager  v.  Benton,  4  Phila.  383. 

And  where  the  ownership  or  liens  upon  rolling 
stock  on  a  railroad  were  not  adjudicated  in  a  fore- 
closure suit  on  a  mortgage  on  a  division  part  of  the 
road,  and  the  master  misinterpreted  the  effect  of 
the  order  of  sale  and  sold  the  same,  a  bill  in  equity, 
claiming  that  this  roUmg  stock  was  also  subject  to 
a  mortgage  on  the  other  division,  and  that  the 
master^s  sale  was  unauthorized,  and  asking  for  an 
injunction,  was  not  subject  to  demurrer,  although 
exceptions  to  the  sale  had  been  overruled  and  the 
eale  confirmed.  Minnesota  &  M.  R.  Go.  v.  Soutter, 
69  U.  S.  2  WalL  609,17  L.  ed.  888. 

And  a  dock  company  organized  under  an  act  au- 
thorizing such  company  to  build  a  railway  is  pro- 
tected by  the  railway  companies^  act  1867  i81  &  81^ 
Vict.  chap.  127.  6  4),  and  an  execution  sale  of  an  hy- 
draulic lift  used  by  the  company  will  t>e  enjoined  at 
the  instance  of  mortgage  bondholders.  Great 
Northern  R.  Co.  v.  Tahourdin,  L.  R.  13  Q.  B.  Biv.  820l 

Under  Md.  act  1834,  chaps.  241, 281,  giving  a  state 
the  net  tolls  and  revenues  of  a  canal,  an  injunction 
in  behalf  of  a  state  will  be  granted  to  restrain  an 
attachment  levy  upon  the  same,  under  a  Judgment 
against  the  cacud  company.  Brady  v.  State,  26 
Md.  290. 

So,  under  a  decree  of  the  court  placing  canal 
franchises  in  the  hands  of  trustees  forbondholdera 
subject  to  the  rights  of  the  state,  an  injunction  will 
be  granted  against  an  execution  levy  on  property 
which  was  really  in  the  custody  of  the  courts. 
Brady  v.  Johnson,  76  Md.  446, 20  L.  R.  A.  787. 

And  an  injunction  against  a  Judgment  and  at* 
tachment  of  revenue  and  tolls  of  a  canal  waa 
granted  where  such  revenues  were  subject  to  a 
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ptks  Uen  of  mortirage  bonds  for  oonstraofcfon  un- 
der a  state  statute,  and  also  subject  to  the  Uen  of 
the  state  for  moneys  adyanoed  for  the  oonstruotion 
of  the  canal  of  which  the  Judcrment  creditor  had 
notice.    Brown  ▼.  Maryland,  114  U.  8.  608,  SB  L.  ed. 


8o  an  Injunction  should  be  irranted  prohlbitinir  the 
nJe  under  a  11.  fa.  of  part  of  the  property  owned, 
used,  and  necessary  for  the  use  of  a  public  canal, 
in  which  the  state  has  an  interest,  where  it  would 
destroy  the  use  of  the  franchise  and  value  of  the 
property  of  the  stockholders.  Gue  v.  Tide  Water 
aiDalGo.66U.  8.24UOW.287, 16L.  ed.  68S. 

But  as  to  canals,  see  Erie  Oanal  Co.  y.  Lowrle,  and 
Boyd  y.  Chesapeake  &  O.  Canal  Co.  infra. 

And  Injunctions  in  some  cases  are  granted  to 
prevent  the  destruction  of  the  use  of  the  property 
or  the  franchise,  as  in  Oue  v.  Tide  Water  Canal  Co. 
lupni;  Oakland  R.  Co.  v.  Keenan;  Boyd's  Appeal, 
and  Southwestern  Teleg.  A  Teieph  Co.  v.  Howard, 
infrcL. 

An  injunction  will  be  granted  to  prevent  the  ob- 
ttniotton  of  the  business  of  a  railroad  company  in 
the  exercise  of  Its  franchise  by  an  execution  sale. 
Oakland  K.  Co.  v.  Keenan.  66  Pa.  198. 

And  the  levy  upon  the  property  of  a  corporation 
in  actual  use  apart  from  its  franchises  will  be  en- 
joined, when  the  corporation  is  for  a  quasi  public 
purpose,  as  fire  insurance  patrol.  Boyd*s  Appeal 
<Pa.)  16  Atl.  Rep.  738,  aiBrmlns  Patrol  v.  Boyd,  4A 
Fhila.  Leir.  Tnt.  252. 

And  an  injunction  against  the  levy  of  an  execu- 
tion on  the  property  of  a  third  person  will  be 
granted  where  it  is  shown  that  acts  of  trespass  done 
or  threatened  to  be  done  to  plain tilPA  property 
would  be  ruinous,  or  irreparable,  or  impair  a  just 
enjoyment  of  the  property  in  the  future,— as  the 
rale  of  a  telegraph  line  by  sections.  Southwestern 
Teleg.  ft  Teieph.  Co.  y.  Howard,  8  Tex.  Civ.  App. 
888. 

But  other  cases  refuse  Injunctions  in  behalf  of  a 
mortgagee,  where  he  falls  to  state  a  cause  of  ac- 
tion or  has  another  remedy,  and  deny  an  in ju no- 
tion in  favor  of  an  execution  creditor;  and  otbers 
deny  relief  to  the  debtor,  where  It  is  not  shown  that 
the  debtor  is  insolvent. 

So,  a  mortgagee  of  a  railroad  is  not  entitled  to  an 
Injunction  where  the  bill  does  not  show  tbat  the 
security  of  a  mortgage  would  be  impaired.  Coe  v. 
Knox  County  Bank,  10  Ohio  St.  4I)S. 

And  a  mortgaffee  cannot  obtain  an  injunction 
against  a  sale  under  execution  of  the  personal 
property  of  a  street  railway  company,  where  be  has 
a  remedy  by  interpleader.  Eckf elt  v.  Starr,  5 
Phila.  4S7. 

And  an  execatlon  creditor  of  a  street  railroad 
corporation  is  not  entitled  to  an  injuncrion  against 
other  execution  sales  of  the  same  property,  even  if 
he  holds  bonds  of  the  railroad  as  collateral  security 
for  his  debt.    Sperlng  v.  Kern,  4  Phlla.  888. 

Where  an  original  bill  for  an  injunction  against 
an  execution  sale  of  railroad  property  which  was 
not  exempt  from  seizure  shows  no  ground  of  re- 
lief, it  cannot  be  aided  by  a  eupplementsl  bill  filed 
after  final  decree,  setting  up  that  the  original  Judg- 
ment had  been  reversed.  Fahs  v.  UobertB,  54  111. 
192. 

Under  Tex.  Const  art.  10,  8  4,  providing  that 
rolling  stock  shall  be  personal  property,  and  tbat 
all  the  property  of  a  railroad  shall  be  liable  to  exe- 
cution and  sale,  and  Tex.  Rev.  Stat.  art.  2287,  pro- 
viding that  a  levy  shall  be  first  made  on  personal 
property  where  it  is  delivered  into  possession  of  an 
oAoer, — ^that  a  levy  on  a  box  car  was  not  made 
before  the  realty  will  not  be  ground  for  an  Injunc- 
tion where  possession  was  not  delivered  as  required 
by  the  statute.  Texas  M.  K.  Co.  v.  Wright  (Tex.) 
81 8.  W.  Rep.  818,  affirming  88  8.  W.  Rep.  1131.  See 
also  Lamoille  Valley  B.  Oo.  y.  Bixby,  infra^ 
VIL 
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And  a  railroad  company  is  not  entitled  to  an  in- 
junction against  a  levy  and  sale  of  a  locomotive  oa 
an  execution  against  the  company  for  a  valid  debt, 
where  it  is  not  shown  tiiat  the  debtor  is  insolvent. 
If  the  suit  had  been  by  bondholders,  it  is  said  It 
might  be  different*  Midland  R.  Co.  v.  Stevenson, 
180  Ind.  97. 

And  to  the  same  effect  as  to  a  levy  on  personal 
property,  was  said  to  be  the  rule  in  Londeoslager 
v.  Benton,  guijrct, 

A  canal  company  is  not  entitled  to  an  injunctloo 
against  u  Judgment  of  condemnation  in  attach- 
ment, on  the  ground  that  It  has  executed  mort- 
gages to  the  state,  of  all  its  assets,  as  the  state  mwts 
assert  its  own  claims.  Boyd  v.  Chesapeake  A  O. 
Oanal  Co.  17  Md.  lOo,  79  Am.  Deo.  848. 

And  a  canal  company  is  not  entitled  to  an  Injunc- 
tion against  an  attachment  of  its  funds  on  execu- 
tion under  judgments,on  the  ground  that  it  is  neces- 
sary to  keep  the  canal  in  repair,  as  the  remedy  is 
in  the  court  issuing  execution.  Erie  Canal  Co.  v, 
Lowrle,  6  Clark  (Pa.)  464. 

Stockholders  in  a  railroad  company  cannot  obtain 
an  injunction  against  a  decree  of  foreclosure  and 
reorganization,  where  the  creditors  were  agreed  as 
to  the  decree  and  the  company  was  not  injure<l. 
Mexican  Ore  Co.  v.  Mexican  Guadalupe  Min.  Co.  47 
Fed.  Itep.  861. 

(For  cases  as  to  execution  against  stock  or  stock- 
holders of  corporations,  see  Stout  v.  La  Follette« 
XI.  b,  1:  Bargate  v.  Shortridge,  and  Hdinpdou 
V.  Weare,  XIK.  a,  4;  Anderson  v.  Biddle,  and 
Weber  y.  Bullock,  VIIL  h.) 

YIL  PctrtnenMp  proptrtg. 

An  injunction  against  the  sale  of  personal  prop- 
erty of  a  firm  for  the  individual  debt  of  a  member 
will  be  granted.  But  an  injunction  will  not  be 
granted  where  the  interest  only  of  the  member  is 
attempted  to  he  sold,  or  where  there  is  no  at- 
tempted interference  with  the  property;  and  a 
partner  suing  Individually  in  replevin,  or  a  surety 
In  a  replevin  bond,  cannot  obtain  an  Injunction  on 
the  ground  that  the  property  is  ttrm  property;  and 
a  dormant  partner  is  not  entitled  to  an  lojuuotioa 
against  a  levy  made  under  a  Judgment  confessed  by 
the  other  partner.  So,  where  the  debt  Is  a  firuk 
debt,  an  injunction  will  not  be  granted,  unless  as  in 
a  case  where  the  statutory  notice  of  levy  was  not 
given  which  would  allow  a  partner  to  surrender 
other  property. 

An  injunction  will  be  granted  at  the  suit  of  a  flrm« 
to  prevent  speciflo  articles  of  Arm  property  from 
being  sold  on  an  execution  against  a  member  of  the 
firm  for  his  individual  debt.  Williams  v.  Lewis,  llfr 
Ind.  46;  Place  v.  SWeetzer,  18  Ohio,  142;  Cropper  v. 
Coburn,  2  Curt,  a  C.  486. 

And  in  Sutcllffe  v.  Dohrman,  18  Ohio,  181,  51  Am. 
Dec.  450,  it  was  said  that  an  injunction  would  be 
granted  against  the  sale  of  partnership  personal 
property  on  an  execution  against  one  member, 
where  he  would  have  no  Interest  in  the  property 
after  paying  firm  debts. 

And  in  Harney  v.  First  Nat.  Bank,  infrcL,  it  was 
said  that  the  equity  of  each  partner  to  have  land 
held  individually,  but  really  firm  property,  to  be 
applied  to  the  firm  debts  before  It  can  be  seized  by 
individual  creditors,  will  entitle  them  to  an  injunc- 
tion against  the  sale  of  firm  property. 

And  in  Oreenwood  v.  Brodbead,  fr^ro,  it  was  said 
that  a  partner  is  entitled  to  the  aid  of  equity  to 
prevent  the  sale  of  firm  property  for  the  individual 
debts  of  a  member. 

And  an  execution  sale  of  goods  of  a  firm  for  the 
individual  debt  of  a  partner  may  beenjomed  when 
such  partner  has  no  Interest  in  the  same  and  plain- 
tiff offers  an  accounting  to  establish  the  same» 
Turner  v.  Smith,  1  Abb.  Pr.  N.  S.  804. 

Where  a  partner  died  before  a  wnt  of  execunon 
came  Into  the  hands  of  the  sheriff  against  him,  the 
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TOrrlTinir  partner  mm  entitled  to  the  iroodt,  and  an 
InjunotioD  was  granted  against  the  levsrlng  of  the 
execution  on  the  partnership  effeots.  Newell  ▼. 
Xownsbend,'  6  Sim.  419. . 

Bqulty  will  not  enjoin  an  ezeontion  sale  of  the  In- 
terest of  one  partner  In  firm  property  for  an  Indl- 
Tidual  debt;  and  It  was  said  that  the  oases  referred 
to  in  Hadd.  Gh.  do  not  warrant  the  oonolusion  made 
by  Mr.  Haddock,  that  chancery  stops  suoh  exeou- 
tions  by  Injunction.  The  bill  in  this  case  was  filed 
by  partners  for  an  aooounting  and  for  a  settlement 
of  the  firm  debts.   Moody  v.  Payne,  2  Johns.  Cb.  M8. 

And  an  execution  levy  on  the  Interest  of  a  part- 
ner in  the  goods  of  an  insolvent  firm  will  not  be 
«nJoined  at  the  suit  of  the  other  partners,  as  the 
purchaser  acquires  no  right  of  possession;  and  in 
Minnesota  the  officer  levying  may  take  the  prop- 
erty into  his  possession  till  be  executes  the  levy. 
Wlckham  v.  Davis,  24  Minn.  167. 

In  Mowbray  v.  Lawrence,  iti/ra,  it  was  said  that 
tn  New  York  the  authorities  are  adverse  to  the  in- 
terference by  Injunction  to  restrain  the  sale  of  the 
Interest  of  one  partner  In  firm  property,  on  an  exe- 
cution against  him  individually.  But  in  Turner  v. 
Smith,  sttpro,  referring  to  that  oase,  it  is  said  that 
the  refusal  to  grant  an  injunction  was  predicated 
on  the  fact  that  it  did  not  appear  by  the  complaint 
that  the  debtor  had  no  Interest  which  the  creditor 
should  be  allowed  to  reach  by  a  sale  on  his  execu- 
tion. 

Partnership  creditors  cannot  enjoin  a  levy  on  the 
firm  property  for  individual  debts,  as  a  sale  of  such 
property  would  only  pass  the  interest  of  the  mem- 
bers subject  to  the  rights  of  firm  creditors;  and  If 
the  sheriff  sold  the  whole  interest  In  the  property 
and  delivered  possession  to  the  purchaser,  he  would 
be  a  trespasser;  and  the  presumption  is  that  he  will 
do  bis  duty.   Saunders  v.  Trevin,  17  Hun,  848. 

And  in  Young  v.  Frier,  9  N.  J.  Bq.  466,  it  was  held 
that  creditors  at  large  of  a  firm  are  not  entitled  to 
an  Injunction  against  the  sale  of  firm  personal 
property,  on  Judgments  claimed  to  have  been 
fraudulent,  overruling  Blackwell  v.  Bankln,  7  N. 
J.  Bq.  163,  which  granted  an  injunction  in  favor  of 
general  creditors  against  a  levy  on  firm  property 
Cor  Individual  debts  of  members. 

The  same  rule  is  declared  in  Mlttnight  v.  Smith, 
17  N.  J.  Bq.  269, 88  Am.  Dec  288,  and  said  to  be  tbe 
role  In  Harney  v.  First  Nat,  Bank,  62  N.  J.  Bq.  097. 

And  the  same  is  held  in  Greenwood  v.  Brodhead* 
6  Barb.  688. 

Levy  of  an  execution  and  sale  of  partnership  ef- 
(ects  under  an  execution  against  one  partner  will 
not  be  enjoined  where  the  bill  does  not  show  any 
Interference,  actual  or  threatened,  with  the  pos- 
session of  the  partners,  and  It  does  not  appear 
from  the  bill  of  complaint  but  that  only  the  inter- 
est of  the  partner  is  going  to  be  sold,  Daniel  v. 
Owens,  70  Ala.  297. 

And  a  partner  cannot  prevent  levy  and  sale  by 
execution,  on  the  other  partner*8  interest  In  oopart- 
oersblp  property,  wbere  be  does  not  show  tbat 
there  is  no  interest  of  such  partner,  after  paying 
partnership  debts,  which  could  be  sold  on  execu- 
tion. Mowbray  v.  Lawrence,  22  How.  Pr.  107,  18 
Abb.  Pr.  817.  (But  see  Turner  v.  Smttb,  supra). 

Under  Vt.  Bev.  Laws,  •  8443,  providing  that  cars 
and  engines  may  be  levied  upon  on  Judgments 
against  a  railroad  company  for  injuries,  a  levy  on 
the  property  of  a  railroad  run  by  three  companies 
on  a  Judgment  against  one,  where  it  was  not 
known  that  a  partnersbip  existed,  was  sustained, 
as  under  tbis  statute  the  right  of  a  creditor  Is  su- 
perior to  the  general  equity  of  the  partners,  and 
an  injunction  was  refused.  Lamoille  Valley  B.  Go. 
▼.  Bixby,  66  Vt.  286. 

A  partner,  having  replevied  property  taken  un- 
der an  execution  on  a  Judgment  against  the  other 
partner,  and  being  defeated,  cannot  then  obtain  an 
injunction  against  the  Judgment  for  the  return  of 
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the  goods,  as  the  fact  tbat  the  property  is  that  of  a 
person  not  a  party  to  the  replevin  suit  is  no  defense 
against  the  Judgment,  and  there  is  a  remedy  at  law 
if  the  Judgnient  Is  erroneous.  Bowman  ▼.  Mc- 
Gregor, 6  Wash.  lis. 

And  surety  In  a  replevin  bond  cannot  enjoin  the 
Judgment  on  the  ground  that  the  property  Is  firm 
property  and  not  individual  property  of  his  prin- 
cipal.  Smyth  V.  Barbae,  9  Lea,  17BL 

And  a  dormant  partner  is  not  entitled  to  equita^ 
ble  relief  enjoining  a  levy  of  an  execution  and 
Judgments  confessed  by  the  other  partner  for  Indi- 
vidual debts.   Oammaok  v.  Johnson,  2  N.  J.  Bq.  163^ 

And  an  execution  lien  obtained  by  the  creditor 
of  one  partner  will  not  be  enjoined  where  there 
has  been  a  sale  of  the  firm  effects  to  such  partner 
by  the  other  partner  without  reserving  any  lien  for 
firm  creditors.  Ketchum  ▼.  Durkee,  1  Barb.  480, 46 
Am.  Dec  412. 

One  of  a  firm  wbo  is  a  party  defendant  in  an  at- 
tachment suit  against  the  firm,  and  who  made  an 
assignment  of  the  firm  property  for  creditors,  can- 
not prevent  a  confirmation  of  a  sale  of  firm  prop- 
erty held  in  tbe  name  of  the  other  partner  who  had 
absconded,  and  which  was  attached  for  a  firm  debt, 
wbere  he  made  no  defense  at  law.  Ashton  ▼.  Jones, 
14  Neb.  426. 

A  purchaser.  A,  from  one  partner,  of  hla  real  es- 
tate, was  refused  an  injunction  against  the  sale  of 
the  same  on  a  Judgment  against  the  firm,  where  a 
mortgage  had  been  foreclosed  on  the  real  estate  of 
the  other  partner,  subject  to  the  Judgment  against 
the  firm  prior  to  tbe  purchase,  and  the  purchaser, 
B,  at  foreclosure  obtained  control  of  the  Judgment, 
and  it  was  claimed  that  tbe  real  estate  already  ac- 
quired was  a  primary  fund;  but  the  court  required 
the  complainant  to  pay  into  oourt  the  amount  of 
tbe  Judgment  or  give  the  bond  required,  provided 
by  N.  Y.  Oode  Civ.  Proc.  •  <n8,  subseo.  1,  and  §  618, 
ascomplainaot  was  a  privy  to  tbe  Judgment.  Ros- 
sow  V.  Bank 'of  Gommeroe,  22  N.  Y.  Week.  Dig. 
448. 

In  Garlick  v.  McArthur,  6  Wis.  450,  where  one 
partner  had  securities  as  collateral,  and  had  given 
a  bond  in  penalty  to  apply  the  proceeds  to  a  Judg- 
ment against  tbe  firm,  and  had  sufficient  property 
to  satisfy  the  Judgment,  liable  to  execution,  an  in- 
junction was  granted  against  the  collection  of 
the  execution  from  the  property  of  the  other  mem- 
bers, as  equity  will  prevent  an  inequitable  use  of 
tbe  Judgment  where  the  assignee  of  the  Judgment 
had  notice  of  such  equity. 

A  purchaser  of  goods  from  one  partner  Is  not  en- 
titled to  an  injunction  against  the  sale  of  the  same 
on  an  execution  against  the  other  partner  wbere 
be  leaves  the  goods  mingled  with  those  in  the  pos- 
session of  tbe  defendant  in  execution.  Chappell  v. 
Cox,  18  Md.  618. 

Under  Paso  (Tex.)  Dig.  art  8087,  providing  that  on 
dissolution  of  an  Injunction,  tf  the  petition  Is  con- 
tinued after  final  hearing,  the  defendant  shall  give 
bond  to  refund,  such  bond  should  be  required  In  an 
action  by  a  legatee  of  a  deceased  partner  attempt- 
ing to  enjoin  tbe  surviving  partner  from  oollecting 
assets.    Foster  v.  Shephard,  83  Tex.  687. 

An  Injunction  will  not  be  granted  against  tbe 
sale  of  individual  property  of  a  partner  to  satisfy  a 
Judgment  against  the  firm  on  the  ground  that  be 
has  not  been  made  liable  by  scL  fa.,  where  the  bill 
does  not  allege  that  tbe  Judgrmentwas  against  the 
firm  and  not  against  the  members  individually,  and 
does  not  show  that  sol.  fa.  remedy  has  not  been 
pursued.   Jones  v.  Jones,  18  Iowa,  270^ 

But  tbe  statutory  notice  of  seizure,  required  to 
be  given  three  days  prior  to  the  sale,  must  be  given 
to  botb  partners  on  an  execution  for  a  firm  debt, 
as  each  partner  bad  tbe  right  to  point  out  property 
to  the  sheriff;  and  a  failure  to  give  su<fli  notice  will 
authorize  an  injunction*  Lapene  v,  McOan,  28  La. 
Ann.  749. 
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▼m.  J^opeity  owned  by  tMrd  fxntiat. 

Toe  purohaaer  of  bomeat^d,  see  IL 
a.  Condition  pneedenL 

Ao  injunotlon  tgaixist  the  sale  of  land  will  nnl  be 
gnoted  at  tbe  Instance  of  a  third  party  having  a 
defective  title  Inferior  to  the  Judirmvnt  lien,  or  not 
iuvlng  pooocMlon,  where  such  poeseeslon  is  a  oon- 
ditioo  precedent  to  obtaining  an  injonction. 

Id  order  to  maJntaIn  an  injunction  against  a  sale 
of  lands*  as  a  cloud  upon  title  of  complainant  hold- 
ioff  the  same  under  a  tax  deed,  it  Is  necessary  that 
the  bUI  should  allege  pooesslon.  BeviU  v.  Bmtth, 
SFia.a». 

And  a  sale  under  foredosure  will  not  be  enjoined 
as  a  cloud  on  title,  unless  complainant  shows  that 
be  basEltle  In  himself.  Bennerv.Kendait,21]na.58^ 

Or  where  complainant^  title  is  shown  to  be  de- 
fective.   Hall  v.Thelsen,inOa1. 104. 

80,  tbe  purchaser  of  land  under  a  void  tax  deed 
cannot  enjoin  a  lery  of  an  execution  on  the  land 
under  a  Judgment  lien  superior  to  tbe  title  under 
the  tax  deed.    Hill  v.  Gordon.  45  I^ed.  Bep.  870. 

And  In  order  to  remove  a  cloud  on  tide  by  en- 
loloing  an  execution  levy,  and  the  Judgment,  it 
must  be  shown  that  tbe  person  complaining  has 
some  property  which  could  be  seised  on  execution, 
or  subjected  to  the  Judgment.  Tltsworth  v.  Cook,48 
III.  App.  aC7. 

An  Injunction  will  not  be  granted  against  a  sale 
on  execution  of  property  which  tbe  defendant  had 
conveyed  by  warranty,  where  the  Judgment  was 
rendered  after  the  oonveyaDce,  as  it  would  not  be 
abreaob  of  tbe  covenants  of  tbe  deed,  and  plaintiff 
has  no  Interest  in  the  property.  Small  v.  Somer- 
viUe.  SB  Iowa,  862L 

Under  La.  Code  Pr.  art.  44,  providing  that  no  one 
can  maintain  a  petltofy  action- except  tbe  party  in 
whom  the  legal  title  is  vested,  a  vendor  of  land 
cannot  enjoin  the  sale  of  property  of  his  vendee  on 
an  execution  against  a  third  persoiL.  Kelly  v. 
Wiseman,  U  La.  Ann.  071. 

b.  ileal  estate. 

Where  an  injunction  is  sought  to  prevent  the  sale 
of  real  estate  on  process  against  another,  and  the 
defenm  of  the  title  against  the  purchaser  at  such 
sale  would  be  required  to  depend  on  extrinsic  evi- 
dence, an  injunction  will  be  granted.  Where  the 
injunction  Is  asked  on  the  ground  of  preventing  a 
dottd  on  the  title,  and  the  distinction  above  is  not 
made,  there  Is  much  conflict  in  the  oases,  but  some 
uniformity  in  tbe  different  states. 

Where  the  title  of  complainant  or  the  defense  of 
the  same  depends  upon  extrinsic  evidence,  an  in- 
junction will  be  granted  to  protect  the  property  of 
a  third  party  from  a  sale  under  process  against  an- 
other party,  or  will  be  denied  if  extrinsic  evidence 
Is  not  necessary.  Talieferro  v.  Bamett,  87  Ark.  611; 
Schuyler  v.  Broughton,  06  Gal.  262:  Plxley  v.  Hug- 
gins.  U  OaL  127;  Barnes  v.  Mayo.  19  Fla.  642;  Clifton 
V.  Anderson,  40  Mo.  App.  616;  Texas  Land  ft  M.  Go. 
V.  Worsbam,  6  Tex.  Civ.  App.  246:  Roman  Catholic 
Aitshbisbop  V.  Shipman.  00  Gal.  686;  Sballey  v.  Spill- 
man.  19  Fla.  aOO;  Moore  v.  Cord,  14  Wis.  214;  Lehman 
V.  Roberts,  86  N.  Y.  282;  Conkey  v.  Dike,  17  Minn. 

457. 

And  the  same  rule  has  been  applied  to  protect  a 
wife*B  property  from  a  sale  for  the  debts  of  the 
husband.  Rea  v.  Longstreet,  64  Ala.  291:  Caldwell 
V.  Lawler,  70  Ala.  298;  Alveisoc  v.  Jones,  10  Gal.  9, 
99  Am.  Dec.  6<«;  Tibbetts  v.  Fore,  70  GaL  242;  Roe 
V.  Dailey,  1  Tex.  Unrep.  Gas.  247. 

Some  of  the  states  make  this  their  rule  of  deci- 
sion. Some  use  it  as  a  rule  in  some  of  their  cases, 
thereby  Implying  that  it  is  applicable  in  that  state. 
This  rule  might  probably  be  applicable  to  the  cases 
where  complaioant  has  an  equitable  title. 

An  execution  sale  of  land  on  a  Judgment  against 
another  pcfson  will  be  enjoined  where  it  would  be 
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a  cloud  on  the  title  and  would  require  proof  of  ex« 
traneous  facts.  Talieferro  v.  Bamett,  87  Ark.  611; 
Schuyler  V.  Broughton,  66  Gal.  262;  Pixley  v.  Hug- 
gins,  15  Gal.  127. 

An  injunction  will  be  granted  against  the  sale  of 
land  of  an  heir  under  a  Judgment  that  is  void  be- 
I  cause  the  debtor  died  pending  a  suit  as  to  the 
owner  not  made  a  party,  as  a  mulUplidty  of  suits 
will  be  avoided,  and  cloud  on  title  prevented,  when 
the  invalidity  of  the  sale  depends  on  matters  out- 
side of  the  record.  Clifton  v.  Anderson,  40  Mo.  App. 
616. 

In  Bndd  V.  Long.  IB  Fla.  288,  it  was  held  that  a 
third  party  is  entitled  to  an  injunctl<m  against  the 
sale  of  his  land,  upon  an  execution  In  favor  of  an- 
other person,  where  the  sale  would  be  a  cloud  on 
his  title.  But  in  Barnes  v.  Mayo,  ififra,  this  general 
rule  was  critidaed  as  improper,  the  limitation  be- 
ing that  injunctions  should  not  be  granted  unless 
extraneous  evidence  was  necessary. 

In  Barnes  v.  Mayo,  19  Fla.  642»  it  was  held  that 
where  the  defendant  in  the  execution  never  had  any 
interest  in  the  land  a  third  party  cannot  enjoin  a 
sale  of  the  land  on  execution  against  another  per- 
son, unless  he  shows  that  his  rights  are  injuriously 
affected  or  irreparable  Injury  will  follow,  and 
the  distinction  is  made  that  injunction  will  not  be 
granted  unless  extrinsic  evidence  Is  necessary. 

So  an  injunction  will  be  granted  in  favor  of  an 
owner  of  land  to  prevent  an  execution  sale  against 
his  grantor,  where  the  vendor's  Hen  notes  on 
which  tbe  Judgment  was  obtained  are  paid,  and 
parol  evidence  is  necessary  to  show  that  fact,  as  it 
would  create  a  cloud  on  the  tlUe.  Texas  Land  ft 
Mortg.  Go.  V.  Worsham,  6  Tex.  Civ.  App.  246. 

Other  Texas  cases  put  the  right  of  injunction  on 
other  grounds.   See  infra. 

But  it  the  complainant's  title  does  not  depend  on 
extraneous  evidence,  an  injunction  will  not  be 
granted  against  a  sale  of  his  property  on  an  execu- 
tion against  another  person. 

A  Judgment  of  foreclosure  of  lien,  and  sale 
thereunder,  will  not  be  enjoined  at  the  instance  of 
the  party  owning  the  fee  and  in  possession  of  the 
land,  who  was  not  a  party  to  such  foreclosure  suit, 
and  it  does  not  create  a  cloud  on  bis  title,  and  does 
not  require  extrinsic  evidence:  besides  there  are 
remedies  In  the  court  at  law,— to  refuse  a  writ  of 
fl.  fa.  or  8uper8edea8.or  by  an  original  action  in  that 
court.  Roman  Catholic  Archbishop  v.  Shipman. 
69  GaL  686. 

So,  an  injunction  will  not  be  granted  where  ex- 
traneous evidence  Is  not  necessary  to  defend  com- 
plainant's title.    Sballey  v.  Spillman,  19  Fla.  50a 

And  tbe  same  was  held  where  the  holder  of  the 
equity  of  redemption  was  not  a  party  to  the  suit. 
Moore  v.  Cord.  14  Wis.  218. 

Some  cases  may  be  classed  within  tbe  rule  that 
injunctions  will  only  be  granted  in  case  extrinsic 
evidence  11  necessary,  not  that  the  decisions  are 
made  on  that  ground,  but  that  such  seems  to  be 
tbe  rule  in  that  state:  as 

In  Lehman  v.  Roberts,  86  N.  Y.  28S,  it  was  hold 
that  an  action  to  remove  a  cloud  upon  the  title,  or 
to  restrain  a  sale  or  conveyance,  upon  the  ground 
that  it  would  create  a  cloud,  can  only  be  main- 
tained where  the  pretended  title,  whiob  is  alleged 
to  constitute  tbe  cloud,  or  tbe  proceeding  which 
it  is  apprehended  will  create  one,  ia  apparently 
valid  on  its  face,  and  the  party  in  possession  will 
be  compelled  to  resort  to  extrinsic  evidence  to  show 
the  invalidity  of  the  pretended  title,  and  to  defend 
his  own.  But  when  the  pretended  claim  is  invalid 
on  its  face,  or  requires  extrinsic  evidence  to  estab- 
lish its  validity,  equity  will  not  Interfere.  Where 
objection  to  tbe  Jurisdiction  of  equity  is  not  made, 
and  a  Judgment  creditor  insists  on  a  mechanic's 
lien  against  complainant's  property  where  the  con- 
tract for  the  lien  was  not  made  by  a  legal  title 
holder,  the  purchaser  may  obtain  an  injunction. 
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A  bona  fide*  pnTchaser  may  haye  an  exeoutloD 
•ale  of  the  property  enjoined,  and  have  a  discovery 
as  to  the  validity  of  the  Judgments,  in  order  to  re- 
move Che  cloud  on  his  title,  where  he  claima  the 
Judgments  are  satisfied,  the  question  involved  not 
l>eiofir  a  trial  of  title,  but  a  bill  for  the  discovery  of 
title.   Kimberly  v.  8ells,  8  Johns.  Ch.  470. 

But  injunction  will  not  b<9  granted  where  a 
remedy  exists  by  ILUng  notice  of  lis  pendens.  And 
the  court  on  final  decree  may  declare  that  the 
Judgment  was  not  a  lien,  and  preliminary  injunc- 
tion will  not  be  granted  unless  necessary  to  protect 
Bome  interest  or  right  of  complainant.  Osbom  v. 
Taylor,  6  Paige,  616. 

And  will  not  be  granted  where  the  Judgment 
mentioned  constitutes  no  apparent  cloud  on  the 
title  of  the  purchaser.    Gamble  v.  Loop,  14  Wis.  486. 

In  Armstrong  v.  Banford,  7  Minn.  40,  it  was  held 
that  a  purcliaser  of  mortgaged  property  cannot  en- 
join a  sale  on  foredoeure  under  a  mortgage  made 
before  his  purchase,  on  the  ground  that  the  sale  of 
the  entire  estate  is  threatened  without  regard  to 
the  equityof  redemption;  for  if  such  sale  could  not 
be  made,  the  purchaser  would  not  acquire  title,  and 
the  plalntitr^s  interest  would  not  be  clouded.  But 
see  Conkey  ▼.  Dike,  infra. 

And  in  Hart  v.  MarshaU,  4  Minn.  294,  it  was  held 
that  an  injunction  will  not  be  granted  against  an 
execution  sale  in  favor  of  a  purchaser  pendente 
Mte,  where  he  claimed  that  such  Judgment  was 
void;  as,  if  so,  it  would  not  be  a  cloud  on  his  title, 
and  if  not,  be  has  no  right  to  delay  the  execution 
sale. 

But  in  Oonkey  v.  Dike,  17  Minn.  4S7,  which  was  an 
injunction  to  prevent  the  salo  of  thedebtor*s  prop- 
erty because  the  holder  of  the  lien  had  acquired 
the  same  by  a  fraudulent  assignment  which  should 
have  been  discharged,  it  was  held  that  Minn.  Gen. 
Stat.  chap.  66,  §  182,  provides  that  a  temporary  in- 
junction may  be  granted  where  the  act  enjoined 
would  injure  the  plaintiff;  and  referring  to  Mont- 
gomery V.  McEwen,9  Minn.  103,  based  upon  Arm- 
strong V.  Banford  and  Hart  v.  Marshall,  Mxpro, 
it  was  said  that  the  remark  in  Armstrong  v. 
Banford.  that  *'the  injury  is  not  of  that  kind  that  a 
writ  of  injunction  should  be  granted  to  restrain,** 
Is  not  agreed  to.  "The  remark  in  Armstrong  v.  Ban- 
ford, that  a  sale  which  violates  a  right  of  plaintilf, 
apparent  on  records  is  not  such  an  injury;  which  is 
true,  but  the  reason  why  it  is  not,  is  that  such  a 
sale  is  not  a  cloud,  for.  what  is  meant  by  a  cloud  on 
plaintiff's  title,  is  where  the  proceedings  are  valid 
on  the  face  of  the  record,  and  extrinsic  facts  are 
necessary  to  be  proved  to  establish  their  in  validity.** 

These  cases  infra  do  not  show  clearly  that  ex- 
traneous evidence  is  necessary,  but  in  Boman 
Catholic  Archbishop  v.  Shipman,  60  Gal.  686,  the 
distinction  is  made  and  it  is  claimed  there  that  the 
prior  Calif  ornia  cases  really  can  be  classed  under 
that  distinction. 

A  third  party  may  have  an  injunction  against 
the  sale  of  bis  lands  on  an  execution  issued  against 
another  person.    Hickman  v.  0*Neal,  10  Cal.  SOS. 

And  the  same  was  held  where  the  defendant  in 
execution  had  no  Interest  in  the  land.  Bhattuck  y. 
Carson,  2  Gal.  688. 

And  a  purchaser  from  an  administrator*8  intes- 
tate may  enjoin  a  sale  by  an  administrator  under 
a  decree  of  the  probate  court,  as  it  would  cast  a 
cloud  upon  his  title.  Thompson  v.  Lynch,  ^  CaL 
188. 

And  in  Galifomia  it  Is  not  necessary  that  the 
complainant  should  be  in  possession  in  order  to  en- 
able him  to  maintain  an  action  to  restrain  a  sale  of 
lands  on  process  against  another  person.    Ibid, 

And  a  party  claiming  to  be  a  purchaser  in  good 
faith  and  in  possession  is  entitled  to  an  injunction 
against  a  sale  under  an  execution  against  his 
grantor,  where  the  creditor  claimed  that  the  deed  to 
complainant*8  grantor  from  the  debtor  was  only  a 
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mortgage.    Porter  v.  Jennings,  89  CU.  44(h  Gbaca 
V.  Jennings  (Gal.)  28  Pao.  Rep.  68L 

But  in  Macovich  v.  Wempie.  16  GaL  104,  It  wa» 
held  that  an  injunction  will  not  be  granted  in  t^ 
vor  of  the  purchaser  of  an  equity  not  having  a 
deed  against  a  sale  under  a  decree  enforcing  a  me- 
chanic*s  Hen,  where  complainant  was  not  a  party 
to  such  suit,  as  his  rights  are  not  affected. 

And  a  party  claiming  that  the  lien  of  a  mortgage 
is  Invalid  as  to  property  owned  by  him  is  not  en- 
titled to  enjoin  a  sale;  but  he  may  obtain  an  In  June* 
I  tion  against  the  delivery  of  the  deed,  as  It  is  dis- 
cretionary with  the  court  to  grant  him  an  injunc- 
tion restraining  the  sale.  Goldstein  v.  Kelly,  51 
Oil.  801. 

In  Rea  v.  Longstreet.  64  Ala.  201,  it  was  said  that 
'Hhe  true  test  recognized  by  the  authorities  In  this 
state  is:  Would  the  owner  of  the  property.  In  an 
action  of  ejectment  brought  by  the  adverse  party, 
founded  upon  the  deed,  be  required  to  offer  evi- 
dence to  defeat  a  recovers:?  If  such  proof  would 
be  necessary  the  cloud  would  exist;  if  the  proof 
would  be  unnecessary,  no  shade  would  be  oast  by 
the  presence  of  the  deed.** 

Bo,  an  execution  sale  may  be  enjoined  by  a  pur- 
chaser of  the  land,  where  the  lien  of  the  execution 
is  lost  by  lapse  of  time.  Downing  v.  Mann.  46  Ala. 
266. 

Or  where  the  purchase  is  made  before  lien  of  ex* 
ecution  attached.    Martin  v.  Hewitt,  44  Ala.  418. 

So,  a  purchaser  of  land  is  entitled  to  an  In- 
junction against  an  execution  sale  against  his 
grantor,  where  the  debtor  had  tendered  payment 
of  the  debt  in  confederate  money,  which  was  a 
good  tender  under  the  Alabama  statutes;  and  tbe 
lien  of  the  Judgment  was  lost  by  failure  to  issue 
an  execution  until  after  a  lapse  of  a  term  of  court. 
As  Ala.  act  Dec  10,  1861, 'provides  that  the  lien 
of  the  judgment  shall  be  lost  for  refusal  to  take 
such  tender,  and  Ala.  Code  18S2  provides  that  tbe 
lien  shall  be  lost  by  the  lapse  of  an  entire  term 
without  a  reissue  of  the  execution.  Downing  v. 
Mann,  43  Ala.  266. 

Where  the  injunction  is  asked  to  prevent  a  sale 
of  the  property  of  a  third  party  on  the  ground  of 
quieting  complalnant*s  title,  m  cases  not  con- 
trolled by  the  rule  as  to  extrinsic  evidence  there  is 
a  conflict.  The  right  to  injunction  is  recognized 
in  Indiana,  Iowa,  Louisiana,  Maryland,  Ohio  and 
Oregon,  and  denied  in  Nebraska,  New  Jersey, 
Pennsylvania,  North  Carolina,  South  Carolina,  and 
Tennessee. 

In  Georgia,  Arkansas,  and  Illinois  some  of  Che 
cases  appear  to  conflict  with  others  in  the  same 
state.  And  in  Texas  the  right  to  injunction  seema 
to  depend  on  interference  with  the  possesion  or 
irreparable  damages,  though  some  cases  make  the 
distinction  as  to  extrinsic  evidence. 

In  Missouri  injunctions  are  generally  denied 
when  claimed  on  the  ground  of  quieting  title,  but 
the  cases  might  be  classed  under  the  distinctiOQ 
that  extraneous  evidence  was  not  necessary. 

In  Indiana  injunctions  are  granted  to  protect 
purchasers  and  .third  parties  from  sales  under  ex- 
ecution or  final  process  against  other  parties,  and 
an  owner  of  land  may  have  an  Injunction  restrain- 
ing an  execution  sale  of  his  land,  on  a  judgment 
against  another  person,  as  a  cloud  on  his  title. 
Otis  V.  Gregory,  111  Ind.  604;  Petry  v.  Ambrosher, 
100  Ind.  510;  Bcobey  v.  Walker,  114  Ind.  254;  Bishop 
V.  Moorman,  98  Ind.  1, 49  Am.  Hep.  731;  Boos  v.  Mor- 
gan, 180  Ind.  305;  Thomas  v.  Simmons,  103  Ind.  688. 

Bo,  one  who  has  conveyed  real  estate  by  deed  of 
warranty  may  maintain  a  suit  for  an  injunotlon 
against  the  sale  of  land  upon  an  execution  against 
a  former  owner  where  he  claimed  tbe  debt  waa 
paid.    McCulloch  v.  Holltngsworth,  27  Ind.  115. 

Where,  after  a  Judgment  was  obtained,  an  actiOQ 
was  brought  upon  such  judgment  in  anotJber state, 
as  this  merged  the  former  Judgment  and  all  liena 
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therenoilerime  lost,  an  injanotion  was  granted  in 
favor  at  a  purchaser  from  the  Judgment  debtor. 
Qould  T.  Hayden«  88  Ind.  418. 

A  fmnduser  of  trust  property  from  a  trustee 
iBeotltled  to  an  injunction  ajralnst  a  sale  of  such 
property  on  an  execution  as^nst  the  trustee  indi- 
ylduallj,  when  such  trustee  had  the  legal  title  at 
the  time  of  the  execution,  and  had  no  interest 
whatever  in  the  property.  Hollingsworth  ▼.  True- 
blood, » Ind.  5tt. 

Where  land  was  conveyed  to  the  husband  and 
wife  Jointly,  the  right  of  survlyorBbip  was  not  a 
contingent  or  vested  remainder,  and  the  land  was 
not  subject  to  execution  for  the  husband*  s  debt, 
and  a  purchaser  ot  the  property  might  enjoin  the 
sale  as  a  doud  upon  his  title.  Davis  v.  Clark,  86  Ind. 
4S.  80  Am.  Dec.  471. 

Where  a  plalntUf  insists  upon  his  levy  despite 
an  Injunction  obtaioed  by  a  third  person,  he  can- 
DOt  after  the  lapse  of  ten  yearn  enforce  the  lien  of 
the  judgment  against  another  parcel  of  land,  and 
the  owner  of  such  land  may  have  the  levy  en- 
Joined,  when  such  Judgment  is  not  a  Hen.  Shank- 
linv.8ima,U0Ind.  148. 

But  where  necessary  dates  are  left  blank  in  the 
bill  of  oumplaint,  which  should  show  that  the  land 
was  not  subject  to  levy,  an  injunction  should  be 
refused.    First  Kat.  Bank  ▼.  Deltoh,fl8  Ind.  131. 

And  a  party  claiming  that  a  judgment  is  a  cloud 
on  his  titie,  and  seeking  to  have  the  execution  en- 
joined, and  showing  that  he  became  the  owner  of 
the  land  before  the  commencement  of  the  suit, 
must  also  Bhow  that  he  is  a  purchaser  for  value. 
Petry  v.  Ambrosher,  100  Ind.  SlQi 

In  Lonisiana  a  vendor  Is  entitled  to  protect  the 
title  warranted  by  him  by  an  injunction  against  an 
execution  sale  on  a  judinnent  against  his  grantor* 
where  It  is  not  shown  that  such  judgment  was  any 
lien  upon  the  land.    Bach  v.  Goodrich,  9  Bob.  (Lil) 


And  an  Injunction  will  not  be  dissolved  for  fail- 
ure to  show  registration  of  title  In  the  plaintiif  in 
the  injunction,  where  the  property  does  not  belong 
to  the  debtor  In  the  execution.  Malllon^  Estate 
V.  I^neh,  16  La.  Ann.  647. 

And  where  an  injunction  is  granted  against  a 
sale  on  execution,  on  the  ground  that  the  property 
seised  belongs  to  plaintiff,  no  other  issue  can  be 
made  but  that  of  ownership.  Basso  ▼.  Benker,  88 
La.  Ann.tfB. 

A  sheriff,  defendant  in  a  suit  to  enjoin  a  H.  fa. 
levied  on  land  of  a  third  party,  need  not  be  a  party 
io  an  appeal  from  a  judgment  dlssolviog  the  in- 
junction, where  he  Is  not  prejudiced.  Hobgood  v. 
Brown,  8  La.  Ann.  828. 

A  third  party  obtaining  an  injunction  Is  not  en- 
titled to  an  order  to  restore  possession  pending  the 
suit  to  try  title.  State  v.  Judge  of  Tenth  DIst.  6 
Jm.  Ann.  648. 

But  an  injunction  will  not  be  granted  where 
there  Is  no  description  given  of  the  property  seized, 
or  statement  of  its  value,  in  the  affidavit.  MoBae 
V.  Brown,  18  La.  Ann.  18L 

In  Maryland  one  joint  owner  acquiring  convey- 
ance from  the  other  takes  It  subject  to  judgment 
liens,  bat  he  is  entitled  to  an  Injunction  against  a 
levy  on  judgments  renderpd  against  his  grantor 
subsequent  to  the  conveyance.  HolUda  v.  Shoop, 
4  Md.  466, 60  Am.  Dec  8& 

In  Ohio  a  purchaser  is  entitled  to  an  injunction 
where  tbe  lien  of  the  judgment  against  his  grantor 
expired  before  purchase,  on  the  ground  of  cloud- 
fnft  the  ytle.  Norton  v.  Beaver,  6  Ohio,  178;  Bank 
of  United  States  v.  Bohults.  2  Ohio,  47L 

And  a  third  party  is  entitled  to  an  injunction 
where  bis  deed  was  made  by  mistake  to  another 
party,  tbe  defendant  io  the  execution,  who  con- 
veyed to  him  when  he  was  embarrassed.  Tear  v. 
Hathews,  WrighttOhio>8TL 

And  a  levy  under  a  decree  for  alimony  will  be 
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enjoined  at  the  instance  of  a  purchaser  from  the 
defendant  where  such  decree  is  not  a  lien.  Olin  v. 
Huogerford,  10  Ohio,  888. 

In  Wllbelm  v.  Woodcock,  11  Or.  618^  it  was  said 
that  a  third  party  is  entitled  to  an  Injunction 
against  a  sale  where  he  is  a  privy  to  the  title  and 
the  judgment  Is  not  a  lien  or  a  charge  thereon,  and 
such  proceeding  clouds  the  Utie. 

In  Iowa  a  purchaser  six  months  after  a  decree 
eliminating  usury  where  the  principal  and  interest 
were  paid  into  the  court  and  accepted,  was  entitled 
to  an  injunction  against  a  sale  where  the  plaintiff 
in  such  judgment  appealed  to  tbe  supreme  court 
after  the  purchase,  and  obtaioed  a  reversal  and  is- 
sued execution.    Davis  v.  Bunar,  16  Iowa,  17L 

And  an  execution  sale  against  the  property  of  a 
third  person  will  be  enjoioed,  where  the  judgment 
never  was  a  lien  upon  his  property,  although  the 
execution  levy  may  purport  to  be  upon  the  inter- 
est only  of  the  judgment  debtor  in  such  property. 
Key  City  Oas  Light  Go.  v.  Munsell,  10  Iowa,  806. 

A  purchaser  is  entitled  to  an  injunction  against  a 
sale  under  a  decree  for  a  mechanic's  lien,  where  he 
was  not  a  party  to  such  decree,  and  the  action  on 
the  lien  was  barred  by  the  statute  of  limllation. 
Gates  V.  Ballon,  66  Iowa,  74L 

Or  where  the  owner  of  the  decree  simply  denied 
knowledge  of  an  alleged  payment.  Gates  v.  Ballou, 
64  Iowa,  486. 

Or  where  land  levied  upon  was  held  only  as  a  se- 
curity.   Bherke  v.  Hecht  (Iowa)  64  N.  W.  Rep.  868. 

But  in  Nebraska  the  holder  of  a  tax  titie  Is  not 
entitled  to  an  injunction  against  an  execution  sale 
on  a  prior  judgment,  as  tbe  purchaser  under  the 
judgment  will  have  the  right  to  contest  the  validity 
of  the  tax-deeds.    Kickards  v.  Coon,  18  Neb.  420. 

And  in  New  Jersey  an  injunction  will  not  be 
granted  against  the  sale  of  property  of  a  purchaser 
or  a  third  pariy,  on  an  execution  against  another 
party,  the  ground  of  refusal  being  that  the  question 
of  title  win  not  be  tried  by  Injunction,  and  there  is 
a  remedy  at  law.   Sheldon  v.  Stokes,  84  N.  J.  Eq.  87. 

In  Holmes  v.  Chester,  86  N.  J.  Eq.  79,  under 
Pamph.  Laws  1870.  p.  20,  an  act  **to  Compel  the  De- 
termination of  Claims  to  Real  Bstate  io  Certain 
Cases,  and  to  Quiet  the  Title  to  the  Same**  providing 
that  any  person  in  peaceable  possession  of  lands, 
whose  title  is  disputed,  may  bring  suit  to  quiet  title 
to  the  same,  an  Injunction  was  granted  against  an 
execution  sale,  where  the  complaint  alleged  that 
tbe  detytor  had  no  Interest  in  the  land,  on  the 
ground  that  such  a  suit  compels  a  speedy  trial  of 
the  question,  and  until  the  result  can  be  reached 
prevents  casting  a  cloud  on  the  titie,  and  the  ques- 
tion of  tbe  validity  of  the  lien  could  not  be  tried  in 
the  suit  In  which  the  execution  Issued,  and  such  a 
suit  Is  within  the  meaning  of  the  act.  (But  see  next 
case.) 

But  in  Swayae  ▼.  Hackettstown  Nat.  Bank,  44  N. 
J.  Bq.  9,  although  the  bill  was  filed  under  the  same 
act,  a  purchaser  was  denied  an  injunction  on  the 
ground  that  the  question  of  superiority  of  title 
should  be  settled  at  law.  Referring  to  Holmea  v. 
Chester,  suj/ra,  it  was  said  that  the  case  was  heard 
on  demurrer  to  the  bllL  and  such  case  determined 
that  the  bill  may  be  filed  under  the  statute,  not- 
withstanding an  execution  has  been  Issued  upon  • 
decree  of  this  court,  which  constitutes  the  defend- 
ant's claim  upon  the  real  estate.  The  question  as 
to  the  propriety  of  Issuing  an  injunction  to  restrain 
a  sale  under  an  execution  upon  a  judgment  at  law 
was  not  discussed.  In  his  oplolonTupon  the  final 
hearing  the  chancellor  said  that  the  demurrer 
merely  called  In  question  the  right.ol^the  complain- 
ant under  the  circumstances  of  the  case  to  main- 
tain a  suit  In  this  court  by  virtue  of  the  statute. 

And  where  this  act  was  claimed  asSground  for  re- 
lief in  equity,  this  esse  of  Holmes  v.  Chester  was 
nutsefesred  to,  .but  it  was.  held  that  the  state  «was 
not  a  proper  party  defendant. where  It  hod  parted 
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with  tbe  title,  and  the  order  appealed  from  was  one 
aimply  disMlTinfr  an  ad  interim  iDJunottoD  and  de- 
nying an  injunction  to  stay  a  sale  by  trusteea  under, 
their  foreclosure  decree  until  the  question  of  title/ 
should  be  determined,  and  the  oomplainant*B  hJU 
was  not  dismissed,  and  the  subjeot-matter  as  to 
claims  of  ownership  is  still  pending  in  obanoery. 
The  statute  confers  Jurisdiction  only  where  the 
complainant  is  in  peaceable  possession  and  no  suit 
pendiufT  to  enforoe  or  test  the  validity  of  tbe  ad> 
verse  claim,  and  as  to  whether  this  bill  was  prop- 
erly filed  under  this  statute  will  not  be  discussed, 
as  such  discussion  is  not  necessary  to  the  subject 
under  review,  whether  the  chancellor  should  have 
enjoined  the  mortgagees  from  a  sale  under  fore- 
closure where  the  stay  is  sougbt  by  partiix  who 
were  not  parties  to  that  decree,  and  against  whose 
olaim  of  title  a  sale  will  be  destitute  of  all  legal 
force.  A  court  of  equity  will  ordinarily  not  inter- 
fere to  enjoin  a  sale  of  lands  under  an  execution 
against  one  person,  the  title  to  which  is  claimed  by 
another,  for  tbe  manifest  reason  that  the  sale  will 
not  prejudice  the  rights  of  the  latter,  and  the 
question  of  title  is  properly  triable  In  a  court  of 
law.  And  to  warrant  such  interference  there 
must  be  some  recognized  ground  for  equitable  re- 
lief, fraud,  or  irreparable  injury.  Besides,  the 
state  cannot  be  enjoined,  and  this  suit  is  to  enjoin 
a  sale  of  compla1nant*s  land  under, a  iportgage 
give  by  another  owner  under  another  grant  to 
secure  funds  to  tbe  trustees  of  public  schools. 
American  Dock  &  Imp.  Co.  v.  Public  Schools,  82  N* 
J.  Eq.  428,  85  N.  J.  Eq.  181. 

Where  the  same  statute  came  under  coosidera- 
tioo.  It  was  held:  **It  is  merely  intended  to  bring  to 
trial  hero  the  question  as  to  the  validity  of  the 
oomplalnant*s  title  to  the  land,  and  to  restrain  the 
defendants  from  proceeding  to  sell  the  property 
under  the  Judgment  until  that  question  shall  have 
been  decided  in  this  court.  No  fraud,  irross  in- 
justice, or  irremediable  injury,  or  other  ground  of 
equitable  jurisdiction  is  alleged.  This  court  there- 
fore will  not  entertain  Jurisdiction.  It  Is  the  ordi- 
nary case  of  the  threatened  sale  under  execution 
against  one  person  of  property  claimed  by  another, 
and  equity  will  not  take  Jurisdiction  in  such  case.** 
Dawes  V.  Taylor,  86  N.  J.  Eq.  40. 

An  injunction  against  an  execution  was  denied 
on  tbe  ground  that  there  was  a  remedy  at  law  un- 
der ejectment  where  the  complainant  claimed  to 
have  purchased  in  1888  and  to  have  obtained  a  deed 
in  1887,  and  recorded  thesame  in  1846.  and  a  Judg- 
ment was  recovered  against  his  grantor  in  1841, 
which  tbe  purchaser  claimed  was  not  a  Hen  on  his 
premises  and  that  his  deed  was  not  recorded 
through  Ignorance  of  law,  the  court  saying:  Ab  the 
oomplainants  are  in  possession,  the  effect  of  N.  J. 
Bev.  Stat.  648, 1 18.  declaring  deeds  void  againstsu^ 
eequent  Judgment  creditors  not  having  notice  un- 
less recorded  within  fifteen  days  after  delivery, 
can  be  decided  in  ejectment.  Freeman  v.  Elmen- 
dorf,7N.J.Eq.47S,666. 

And  a  purchaser  of  a  Judgment  will  not  be  en- 
joined from  a  levy  and  sale  although  purchased 
after  he  saw  the  owners  of  lands,  subject  to  such 
Judgment,  erecting  a  building  thereon  believing 
the  same  to  be  free  from  any  lien,  as  he  is  not 
estopped,  and  the  ignorance  of  the  owner  in  not 
knowing  that  there  was  any  supreme  court  in  New 
Jersey  is  gross  negligence.  Dellett  v.  Kemble,  25 
K.  J.  Bq.  M.  (The  temporary  injunction  was 
granted  In  Dellett  y.  Kemble,  28  N.  J.  Eq.58.) 

The  general  rule  in  Pennsylvania  ia  not  to  en- 
Join  a  sal^  of  land  under  eiecution,  where  the 
levying  creditor  claims  that  the  execution  debtor 
has  some  interest  in  the  land  jm,  if  he  has  no  interest, 
the  title  does  not  pass,  and  if  he  has,  the  question 
li  left  to  an  action  of  ejectment.  Small  v.  Green- 
ough  (Pa.)  8  Cent.  Bep.  HDi  Grlasinger  v.  Booth,  12 
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hnc  L.  Bev.  260;  Taylor's  Appeal,8  W.  N.  a  19S; 
Walker's  Appeal,  112  Pa.  699. 

And  an  owner  of  land  must  file  an  orifinal  hillto 
restrain*  a  levy  upon  the  land  on  aolalm  against  a 
former  owner,  as  he  cannot  Interplead  in  a  suit  at 
law  to  which  be  Is  not  a  party.  Dent  v.EosB,86  Pa. 
887. 

In  South  Carolina  a  third  party  cannot  obtain  an 
Injunction  against  an  execution  sale  where  no 
fraud,  aoddent,  or  mistake,  or  equitable  ground  is 
shown,  as  equity  will  not  prevent  a  trespass;  and 
if  no  title  is  conveyed  by  sale,  there  is  no  ground 
for  injunction.    Wilson  v.  Hyatt,  4  &  a  N.  8. 860. 

So,  in  North  Carolina  third  parties  and  purchasers 
are  not  entitled  to  an  injunction  against  the  sale  of 
their  property  on  an  execution  against  another 
person,  as  the  question  of  title  will  not  be  tried  in 
the  injunction  suit.  But  an  hijunction  was  granted 
to  prevent  dlspossemion  under  a  foreclosure  suit 
where  oomplainant  was  not  a  party  and  owned  the 
land  mortgaged  by  another. 

And  an  injunction  will  not  be  granted  against 
an  execution  sale  on  land  claimed  to  be  free  from 
the  liens  of  the  Judgments,  as,  if  the  plaintiff  has  a 
good  title,  a  sale  under  execution  agidnst  another 
will  not  affect  it.  Oatewood  v.  Bums,  90  N.  CL  8B7: 
Bristol  V.  Hallyburtoo,  06  N.  C  884. 

So,  an  owner  of  land  in  possession  cannot  have  an 
injunction  against  the  sale  on  an  execution  against 
his  grantor  on  the  ground  of  fraud,  as  the  validity 
of  the  Judgment  can  be  tested  in  a  suit  to  try  title 
after  sale.    Sou tberland  v.  Harper,  88  N.  G.  200. 

And  under  N.  C  act  1886.  chap.  147,  providing 
that  a  oonveyanoe  of  land  shall  not  be  viUid  as 
against  .creditors  and  pqrcbasers  for  value  unless 
registeriBd,  a  claimant  under  a  trust  deed  that  Is  not 
recorded  is  not  entitled  to  an  injunction  against 
a  sale  on  execution  against  a  prior  grantor,  as  the 
question  of  title  will  not  be  tried  by  injunction. 
Bostic  V.  Young,  116  N.  C.  766. 

But,  in  Turner  v.  Cuthreil,  04  N.  G.  230,  where  a 
widow  made  a  mortgage  of  all  tbe  land  of  her  de- 
ceased husband  and  it  was  sold  under  foreclosure, 
an  injunction  was  granted  against  a  writ  of  pos- 
session at  the  Instance  of  an  heir,  who  was  not  a 
party  to  the  suit,  as  to  all  the  property  except  tbe 
widow*8  dower,  on  the  ground  that  it  would  be 
unjust  to  eject  him  from  that  portion  of  tbe  land 
that  apparently  belongs  to  himself  and  sisters, 
without  opportunity  to  aasert  his  title  and  right  to 
remain  in  poesessloiL.  He  may  establish  his  right 
to  tbe  relief  he  seeks.  It  was  therefore  proper  to 
grant  the  injunction  pending  the  action  and  until 
tbe  hearing  upon  the  merits.    N.  CL  Code,  §  888. 

Tbe  apparent  conflict  in  North  Carolina  cases 
may  be  reconciled  by  observing  the  distinction  be- 
tween a  sale  and  dispossession  under  a  writ.  slmi« 
lar  to  injunctions  against  enforcing  wriu  in 
ejectment. 

In  Tennessee  an  injunction  will  not  be  granted, 
as  tbe  creditor  has  the  right  to  try  title  in  an  aotioo 
of  ejectment.    Hoore  v.  Hallum,  1  Lea.  61L 

In  Georgia  there  appears  to  be  some  oonfliot  of 
authority  as  to  the  right  to  obtain  an  injunction  to 
prevent  the  sale  of  property  for  the  debts  of  anoth- 
er person,  some  cases  denying  relief  on  the  ground 
of  the  statutory  remedy  of  claim  of  title,  the  earlier 
cai>es  granting  relief  to  prevent  annoying  suits. 

A  holder  of  a  title  through  a  voluntary  deed 
older  than  the  Judgment  cannot  obtain  an  injunc- 
tion against  an  execution  sale,  as  the  same  is  not  a 
cloud  upon  his  title  and  there  is  a  remedy  by  claim 
of  title  under  tbe  statute.   Jones  v.  Word,  61  Ga.  26. 

But  an  injunction  was  granted  against  the  en- 
roroement  of  an  execution  where  such  was  claimed 
to  be  a  cloud  on  title,  and  a  sale  was  attempted  to  be 
made,  under  the  execution,  of  machinery  which 
plaintifEs  claimed  belonged  to  them  asfixturea,  and 
on  which  machinery  tbe  party  constructing  tb  » 
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tune  1»d  pl«oed  a  chattel  mortgaire,  and  tbe  re- 
moral  of  the  maohlnery  would  destroy  the  value 
of  tbe  property  and  tbe  damages  would  be  irrepar- 
able as  the  debtor  was  tosolreDt.  Harrell  ▼. 
Americas  Ref  rigeratiiit  Co.  88  Ga.  418. 

And  in  Cox  v.  OrlfliD,  17  Ga.  248,  aa  injuoctlon 
was  granted  against  a. sale  on  execution  of  prop- 
erty dedicated  to  the  public*  at  the  instance  of  tbe 
city,  where  the  judgments  were  recovered  against  a 
former  owner  long  after  he.had  dedicated  the  land 
to  the  public,  lihe  levies  on  the  property  dedi- 
cated were  many,  annoying,  and  vexatious;  the 
point  of  objection  to  tbe  injunction  was  that  In  a 
prior  suit  tbere  bad  been  a  retraxtt. 

And  in  Kendall  v.  Dow,  4A  Ga.  607,  It  was  held 
that  an  execution  sale  will  be  enjoined  whereafter 
the  Judgment  there  was  an  agreement  to  release 
this  land  from  the  operation  of  the  Judgment  lien. 
**The  remedy  in  a  court  of  la  w  would  not  be  as  ade> 
quate  and  complete  as  in  a  court  of  equity;  it  will 
prerenta  muftipUcity  of  suits  by  quieting  tbe  title 
to  a  number  of  lots  of  land  by  one  final  decree,  and 
remove  a  doud  from  her  title.** 

But  a  defendant  In  execution  is  not  entitled  to 
enjoin  a  levy  and  sale  of  property  which  he  alleges 
belongs  to  and  Is  in  possession  of  another  person,  in 
the  absence  of  some  equitable  ground,  as  the  third 
party  Is  not  asking  any  relief.  Tompkins  v.  Tum- 
Un,4»Ga.  460. 

And  a  sale  on  execution  against  tbe  life  tenant 
will  not  be  enjoined  at  tbe  Instance  of  the  holder 
of  tbe  fee,  as  such  sale  does  not  oast  any  cloud  on 
bis  title.   Stone  v.  Franklin,  88  Ga.  186. 

Or,  where  it  is  doubtful  whether  execution  would 
oot  lie  against  the  life  estate.  Watson  v.  Goolsby, 
aBGa.806. 

In  Stone  v.  Franklin,  supra,  it  was  said  tJiat  It  has 
oewer  been  tbe  practice  In  Georgia  to  restrain  sher- 
llfto  or  otbersby  injunction  from  making  harmless 
sales  or  executing  harmless  conveyances. 

Tn  Arkansas  tbere  appears  to  be  some  conflict  as 
to  tbe  right  of  a  third  party  to  obtain  an  injunction 
to  prevent  the  rale  of  his  property  for  the  debt  of 
anotber,  as  a  cloud  on  his  title. 

In  King  v.  Clay,  84  Ark.  281,  a  levy  and  sale  un- 
der an  execution  on  the  land  of  third  parties  was 
enjoined  as  a  cloud  upon  their  title  where  a  levy 
waa  made  on  lands  of  children,  under  an  execution 
airalnst  their  father,  as  a  sale  by  the  sheriff  would 
^ond  the  title,  which  equity  will  prevent. 

But  in  Blakeney  v.  FCrguson,  14  Ark.  640,  where 
three  in  Junctions  by  the  heirs  of  A  were  obtained 
•Ipiinat  a  sale  of  land  for  the  debt  of  B,  to  whom  A 
hsid  conveyed  the  legal  title,  and  the  Injunctions 
were  granted  on  the  ground  that  A  subsequently 
taad  obtained  a  tax  title,  but  which  was  not  perfected 
when  be  dleu,  the  supreme  court  dismissed  tbe 
bill  for  injunction  on  the  ground  that  the  evidence 
did  not  sihow  that  complainant  was  a  widow  or  heir, 
and  beld  that  there  was  no  pretense  that  the  com- 
ptetnants  feared  waste  or  irreparable  injury  or  mls- 
oblef  which  it  is  the  object  of  an  injunction  to  pre- 
vents wbile  they  showed  that  the  defendant  claimed 
by  adverse  title,  and  as  between  bim  and  them  the 
titte  was  at  least  disputed  if  not  doubtful. 

Jn  Illinois  there  seems  some  conflict  as  to  the 
riffbt  to  an  injunction,  the  later  cases  granting  the 
■nme  to  prevent  a  cloud  on  title. 

In  Oongfaron  v.  Swift,  18  Dl.  414,  an  Injunction  to 
prevent  tbe  sale  of  land  belonging  to  a  third  party 
was  refused  on  the  ground  that  there  was  a  rem- 
edy at  law  to  contest  title.  The  bill  for  injunction 
showed  that  the  mecbanlo*s  lien  Judgment  was  ob- 
tained without  making  complainant  a  party,  and  be 
1—^  a  chain  of  title  overreaching  the  Uen,  and  it 
•wtm  beld  that  his  title  was  paramount  and  could 
sot  be  atrected.  This  case  has  been  approved,  on 
tbe  irround  that  a  remedy  at  law  prevents  equita- 
ble fnterference,  in  Winkler  v.  Winkler,  40  HL  164; 
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Chittenden  v.  Bogers,  ifi  111.  06:  Hubbard  v.  Jasin* 
ski,  46  HI.  162;  and  Gore  v.  Kramer,  117  lU.  188. 

But  in  Groves  v.  Webber,  72  llL  tti^  where  the 
purchaser  paid  for  land  and  took  a  conveyance  be- 
fore the  writ  of  attachment  issued  against  bia 
grantor  and  of  which  he  bad  no  notice,  and  bis  deed 
was  made  several  hours  prior  to  tbe  Issue  of  tbe  at- 
tachment, an  injunodon  was  granted  to  prevent  a 
sale  of  the  property. 

And  in  Bennett  v.  MoFadden,  61  111.  884,  an  in- 
junction was  granted  in  favor  of  a  third  party  to 
prevent  a  sale  of  his  land  under  an  execution 
against  another  perfton  who  never  had  any  inter- 
est in  the  land,  as  it  was  a  cloud  on  bis  title. 

In  neither  of  these  cases  is  Ooughron  v.  8wift» 
tuprcL,  referred  to. 

In  Texas  tbe  rule  in  some  oases  Is  that  tbe  right 
to  injunction  must  depend  on  interference.witb  the 
possession,  or  irreparaMe  damages,  although  la 
Ivory  V.  Kempner,  8  Tex.  Civ.  App.  474.  it  Is  beld 
that  a  mortgagee  is  entitled  to  on  injunction  against 
proceedings  on  a  judgment  affecting  his  rights, 
where  extrinsic  evidence  is  necessary  to  protect  hia 
title,  claiming  this  is  the  rule  in  Mann  v.  Wallis, 
infra:  Gardner  v.I>ouglass,  64  Tex.  76;  and  Van  Rat- 
cliff  V.  Call.  78  Tex.  4B2. 

In  Wofford  v.  Booker  (Tex.)  80  8.  W.  Rep.  67,  an 
injunction  was  allowed  against  the  enforcement  of 
a  decree  of  a  lien,  and  writ  of  possession  under 
8ayles*s(Tex.)0iv.  Stat  ari  18408,provlding  that  an 
order  of  sale  on  foreclosure  of  lien  shall  have  the 
effect  of  a  writ  of  possession,  where  the  purchaser 
was  not  a  party  to  the  suit  of  foreclosure  of  a  ven- 
dor*s  lien  note,  and  bought  before  suit  was  filed; 
the  court  saying:  **It  is  held  that  ordinarily  an  In- 
junction will  not  be  granted  to  prevent  a  cloud  oo 
a  title  where  such  sale  will  not  dispossess  the  com- 
plainant of  bis  land  or  deprive  bim  of  bis  enjoy- 
ment, or  embarrass  bim  In  his  legal  remedies  for 
any  injury  to  bla  title  or  poasession.** 

And  tn  Csrlin  v.  Hudson,  12  Tex.  808, 6M  Am.  Dec. 
621,  it  wssheld  that  Injunctions  are  only  granted  io 
cases  to  restrain  the  alienation  of  property  where 
It  Is  indispensable  to  secure  the  enjoyment  of  spe- 
cific property,  or  to  preserve  the  title  to  such  prop- 
eKy,or  to  prevent  frauds,  or  gross  and  irremediable 
injustice;  and  an  injunction  in  favor  of  a  purchaser 
will  not  be  granted  to  prevent  a  sale  under  execu- 
tion against  his  grantor,  as.  If  the  grantor  had  no 
title,  the  complainant  would  not  be  affected  by  tbe 

sale. 

And  a  sale  of  land  under  execution  against  an- 
other party  will  not  be  enjoined,  unless  a  showing 
Is  made  that  complainant*s  right  wiU  be  injured  or 
that  some  irreparable  injury  will  follow.  Mann  v* 
Wallis,  75  Tex.  611;  Gasklns  v.  Peebles,  44  Tex.  800: 
Whitman  v.  Willla.  61  Tex.  429. 

An  injunction  will  not  be  granted  where  com- 
plainant does  not  allege  that  be  is  in  possession  or 
will  suffer  loss  by  the  sale,  and  does  not  allege  bia 
ignorance  of  the  pendency  of  the  suit,  for  If  bia 
rights  are  affected  he  should  have  Interfered. 
Henderson  v.  Merrill,  12  Tex.  1. 

In  Missouri  an  injunction  will  not  be  granted  to 
restrain  the  sale  of  property  of  a  purchaser  or  a 
third  party  on  an  execution  against  another, where 
a  valid  defense  may  be  made  In  ejectment  or  a  rem- 
edy exists  by  suit  to  quiet  title. 

And  a  sale  of  the  right,  title,  and  interest  of  B  In 
land  which  may  be  owned  In  fee  simple  by  A  doea 
not  cast  a  cloud  upon  the  title  of  A:  and  it  is  set- 
tled in  this  state  that  an  injunction  will  not  be 
granted  against  a  sale  of  land  under  execution,  on 
the  ground  that  such  a  sale  will  pass  no  title  and 
will  not  cast  a  cloud  on  the  title  of  the  true  owner. 
Witthaus  V.  Waahingtou  Sav.  Bank,  IB  Ma  App. 

181. 
Or,  while  It  la  alleged  that  the  aato  will  pass  no 
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Wbere  Cbe  Judflrment  credlton  of  a  hufltend  ob- 
tain an  injuDotlon  acainst  an  execution  eale  of 
land  held  by  the  wife  lougbt  to  be  lold  for  her 
debts,  on  the  ground  that  it  was  conveyed  by  the 
husband  without  consideration  and  liable  for  his 
debts,  an  appeal  was  dismissed  for  defect  of  par- 
ties. Alston  V.  Bowles,  18  Fla.  110. 

In  Luces  ?.  Bickerrioh,  1  Lea,  7SS,  under  Tenn« 
Oode,  1 2481,  proyidioff  that  the  interest  of  a  bus- 
band  in  the  real  estate  of  his  wife  shall  not  be  sold 
under  process  against  bim,  nor  shall  the  husband 
and  wife  be  ejected  from  such  real  estate  by  virtue 
of  such  decree  or  Judgment,  it  was  held  that  this 
did  not  apply  to  the  rents  and  profits  of  her  real 
estate,  and  that  the  same  was  liable  for  his  debts  as 
at  common  law,  and  the  garnishment  of  the  same 
would  not  be  «n)oined  at  her  instance. 

Subaequent  vurehasen, 

jL  purchaser  of  property  subject  to  the  lien  of  a 
judgment  connot  obtain  an  injunction  against  a  sale 
of  such  property.  Henry  v.  Tricou,  ft)  La.  Ann. 
510;  Mallory  v.  Dauber,  88  Ky.  £80;  Pettit  v.  Shep- 
herd, 5  Paige,  406, 28  Am.  Dec.  4S7: 6auvloet  v.  New 
Orleans,  1  La.  Ann.  840;  French  v.  ShotweU,  6  Johns- 
Ch.285. 

Or  where  he  agreed  to  pay  the  judgment.  Gal- 
houn  V.  Tullass,  86  Oa.  110. 

So,  a  purchaser  of  land  asRumlng  a  deed  of  trust 
erroneously  describing  the  land  is  not  entitled  to 
an  order  staying  the  execution  of  a  Judgment  on 
such  deed  of  trust,  where  he  deducted  the  same 
from  the  purchase  money,  and  had  sold  the  land  to 
an  iDooceot  purchaser,  and  thereby  prevented  a 
reformation  of  the  deed  of  trust.  Price  v.  Beed,  38 
Mo.  App.  601. 

So,  a  purchaser  with  knowledge  of  an  unrecorded 
mortgage  is  not  eotitled  to  an  iajunction  against 
the  sale  thereuijider.  Harrison  v.  Terby  (Ala.)  14 
Bo.  Rep.  8SL 

And  a  mistake  of  law,  by  a  purchaser  at  an  exe- 
cution sale  supposing  that  a  prior  Judgment  held 
by  the  same  party  would  not  thereafter  be  en- 
forced, is  not  suffloieot  to  authorlae  enjoining  a 
sale  under  such  Judgment.  ShotweU  v.  Murray,  1 
Johns.  Ch.  512. 

And  a  purchaser  of  property  against  which  are 
judgment  liens  cannot  obtain  an  injunction  against 
the  sale  under  the  same  by  tendering  the  value  of 
the  land  at  the  time  exclusive  of  the  Improvements 
he  has  made,  claiming  that  he  did  not  know  of  the 
existence  of  the  Judgments.  Taylor  v.  Morgan,  86 
Ind.S05. 

And  a  sale  will  not  be  enjoined  where  the  pur- 
chaser claiming  to  be  a  bona  fide  purchaser  pend- 
ing attachment  proceedings  does  not  show  any  de- 
fects In  the  attachment  proceedings,  nor  what  in- 
terests the  grantor  had  at  the  time  of  levy.  Manla- 
tlque  Lumbering  Go.  v.  Lovejoy,  65  Mich.  180. 

And  where  an  amended  attachment  included 
lands  privately  sold  by  the  defendant  therein, 
pending  the  original  attachment,  an  injunction 
was  refused  a^ialnst  a  sale  in  attachment  at  the  in- 
stance of  a  purchaser  pending  the  attachment. 
Tilton  V.  Cofleld,  83  U.  &  168, 23  L.  ed.  866. 

Laches  in  enforcing  a  Judgment  Hen  against  land 
claimed  by  a  purchaser  will  not  authorise  an  In- 
junction against  levy  and  sale  where  it  was  doubt- 
ful if  anything  could  be  realised,  and  the  purchaser 
also  controlled  a  large  amount  of  liens,  holding 
them  against  the  property.  Hill  v.  Gordon,  46  Fed. 
Bep.  278. 

And  adverse  possession  of  land  in  Florida  for 
more  than  seven  years  will  not  authorise  an  in- 
junction against  a  levy  on  an  execution  under  a 
judgment  lien  that  exists  against  the  land.  Hill  v. 
Gordon,  45  Fed.  Rep.  278. 

And  purchasers  of  property  owned  by  a  Judg- 
ment debtor  claiming  that  such  Judgment  was  en- 
tered satisfied  of  record,  and  that  they  were  mis- 

80  L.  a  A. 


I  led  by  the  reoordi,  and  seeking  to  have  tbeir  ttOm 
I  protected,  oannot  have  an  iojunotion  against  a 
levy,  where  there  is  no  allegation  that  they  wera- 
purchasers  for  value  or  that  they  were  misled  by  it 
record  of  satisfaction  of  the  judgment.  Yeates  ▼. 
Mead,  86  Miss.  88. 

Where  a  grantor,  who  Is  a  afcranger  to  the  title  of 
the  defendant  in  the  ft.  fa.  conveys  the  land  to  it 
third  person  under  a  warranty,  and  the  vendee  in- 
terposes a  claim  for  the  property  under  the  statute^ 
which  is  not  suocessf ul,  his  grantor  cannot  there- 
after obtain  an  injunction  against  the  sale  on  it 
writ  of  fl.  fa.  without  some  special  reason.  Welchel 
V.  Gordon,  88  Ga.  810. 

And  the  failure  of  a  purchaser  who  was  •  party 
to  make  all  his  defense  against  the  mortgage  oik 
the  land  at  the  time  of  the  Judgment,  prevents  an 
injunction.   Smith  v.  Brownson,  19  La.  818. 

And  a  bidder  who  has  failed  to  oomply  with  Ma 
bid  is  not  entitled  to  an  injunction  against  a  subse- 
quent sale  of  ^the  property.  Boyer  v.  Gannon,  4S 
Ia.  Ann.767. 

And  a  purchaser  of  land  is  not  entitled  to  an  in- 
junction against  a  sale  in  favor  of  a  prevlooa  prior 
vendor  on  the  ground  of  equities  between  th» 
owner  and  his  immediate  grantor.  Hawkins  v. 
Dearing,  08  Ga.  108. 

Glalmants  under  succession,  who  are  In  posses- 
sion of  the  property,  have  no  ground  of  complaint,, 
if  the  sheriff  did  not  devest  them  of  that  possession 
while  the  property  was  under  seizure,  and  the 
party  in  possession  cannot  maintain  that  it  is  an 
act  which  authorises  an  injunction,  under  La.  Oode 
Pr.  art.  006,  and  oannot  make  a  defense  to  the 
original  mortgage  on  which  the  sale  was  ordered 
that  the  mortgagors  could  not  make.  GlUaeas* 
Bank  v.  Webre  44  La.  Ann.  884. 108L 

a.  FroMduient  vurehOBen* 

Generally  a  party  holding  title  to  real  estate 
under  a  fraudulent  conveyance  Is  not  entitled  to  an 
Injunction  to  restrain  a  sale  of  the  same  for  the 
debt  of  another,  but  in  Louisiana  the  creditor  can- 
not disregard  the  conveyance  and  levy  on  the  land, 
but  must  resort  to  a  revocatory  action.  Yet  in  that 
state  if  it  is  shown  that  the  oomplainant*s  title  la 
simulated,  the  injunction  will  te  denied. 

A  grantee  taking  a  conveyance  to  defeat  the 
creditors  of  bis  grantor  is  not  entitled  to  an  In- 
junction against  an  execution  sale  of  the  property* 
Potter  V.  Phillips,  44  Iowa.  868. 

So,  where  a  purchaser  obtains  title  pending  a  suit 
against  his  grantor,  and  then  files  a  bill  to  enjoin  an 
execution  levy  on  his  land,  alleging  that  the  execu- 
tion creditors  claim  that  his  title  is  fraudulent,  aik 
injunction  will  not  te  granted.  Welde  v.  Sootteo^ 
60Md.72. 

And  where  a  judgment  is  a  lien  on  the  lanA 
because  a  voluntary  conveyance  was  In  fraud  of 
creditors,  the  fact  that  no  harm  would  come  on  en- 
joining the  sale  on  account  of  there  being  a  term  ot 
court  soon,  at  which  the  case  could  be  tried  on  ite 
merits.  Is  not  sufficient  for  an  injunction.  Jones  ▼. 
Word,  61  Ga.  28. 

A  third  party  oannot  enjoin  an  execution  sale  ct 
personal  and  real  property,  wbere  he  acquires  the 
same  in  fraud  of  his  vendor*s  creditors.  In  thie 
case  the  evidence  of  title  was  three  promissorT 
notes,  and  the  sale  was  shown  to  be  a  mere  slmul»- 
tion.    Lewis  v.  Dinkgrave,  24  La.  Ann.  480. 

But  in  Payne  v.  Graham,  28  La.  Ann.  771,  it  wae 
held  that  real  estate  of  a  third  party  under  a  re- 
corded title  cannot  be  seised  on  an  execution 
against  his  grantor,  where  fraud  is  charged,  untU 
the  title  is  set  aside  by  a  dlreot  action,  and  a  sale 
will  be  enjoined. 

And  Che  same  was  held  In  Theurer  v.  McGlbbon*. 
28  La.  Ann.  28,  as  it  is  only  in  purely  simulated  acta, 
where  through  deeds  of  transfer  purely  fictitious^ 
having  only  the  semblance  of  title,  parties  aeak  tm 
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pro  pert  J  froni  tolzuro  under  th6  pictODM  of 
iKlea.  tbmt  credlton  may  srtie  directly,  dfsregaidlnff 
ntere  paper  titles  utterly  Told.  In  this  caie  the 
oomplBioant  proved  that  he  was  a  bona  tide  holder 
for  Talue. 

f.  EqiiritatU  ownen, 

me  owner  of  land  by  a  superior  equitable  title  at 
tike  time  of  the  Judgment  Uen  Is  entitled  to  an  in- 
junction against  the  sale  of  his  property,  under 
procees  against  another.  Fonda  v.  Sage,  4B  N.  Y. 
173;  Uhl  ▼•  Hay,  5  Neb.  167;  Bodrlgues  v,  Buckley 
(Tiez.)aO  S.  W.  Rep.  1123;  Parks  v.  People^s  Bank,  07 
Mo.  lao^  81  Mo.  App.  U,  16;  Gerry  y.  Stimson,  60  Me. 
188;  Montlcello  Hydraulio  Co.  v,  Lougbry,  n  Ind. 
MS:  Merrtman  y.  Polk,  5HelBk.  717. 

As  where  the  ezeootion  defendant  held  title 
under  a  deed  which  was  only  a  mortgage.  Neil  y. 
Bank  of  Upper  Oanada,  2  Orant,  Ch.  (IT.  a)  386. 

And  pooocmion  under  an  unrecorded  deed  entitles 
tlie  owner  to  an  injunction  against  a  Judgment 
•ubee^iuently  rendered  against  his  vendor,  on  the 
gToand  of  easting  a  cloud  upon  his  title.  Burt  y. 
OB9Eety,12Al8.78i. 

8o«  a  purchaser  of  land  under  a  parol  contract 
and  in  posKKlon  for  ten  years,  obtaiulnga  deed  of 
the  same,  may  enjoin  an  eziecutioo  sale  on  a  Judg- 
ment against  his  grantor  rendered  after  he  had 
taken  poesesslon  and  before  his  deed.  Nlles  y. 
I>aviR.OO  Miss.  700. 

And  an  execution  sale  against  A  will  be  enjoined 
at  tbe  iDBtaoce  of  B  where  A  had  bought  the  prop- 
erty for  B  taking  title  in  his  own  name,  and  after 
tbe  Judgment  against  A  tbe  title  bond  was  assigned 
to  B.  who  was  In  poesetsion  of  the  land  from  tbe 
time  of  purchase.    Dierks  v.  Martin,  16  Neb.  120. 

And  an  execution  sale  will  be  enjoined  where 
tbere  are  peculiar  equities  between  the  holder  of 
aocb  Judgment  and  the  owner  of  land  to  whom  the 
bolder  of  tbe  Judgment  had  bargained  it  before  tbe 
Judfrmeot  was  rendered,  as  the  ordinary  remedy  of 
claim  would  not  'be  adequate,  flome  y.  Seisel,  88 
6a.  68a. 

So,  a  yendor  of  land  having  executed  a  deed  upon 
eondf  tions  which  were  neyer  f  ulfliled,  and  suing  for 
a  reectesion.  may  obtain  an  injunction  against  an 
execution  levy  upon  the  land  under  a  Judgment 
against  his  grantee.  Taylor  v.  Strong,  10  Smedes  k 
ILIBL 

And  a  bona  fide  purchaser  without  notice  is  enti- 
tled to  an  injunction  against  a  sale  under  a  Judg- 
ment that  was  satisfied  at  the  time  of  his  purchase 
on  tbe  records,  and  tbe  attorney  of  tbe  Judgment 
creditor  told  bim  that  tbe  Judgment  was  satisfied, 
although  it  Is  subsequently  shown  that  no  money 
wa*  receiyed,  as  plaintiff's  claim  Is  not  based  on  a 
mere  l^al  right,  but  on  an  equity.  Wheeler  y.  Al- 
derman. 34  8.  a  588. 

And  In  Knight  v.  Mayberry,  48  Me.  156,  it  was  said 
that  a  person  having  an  equitable  title  to  land  may 
obtain  relief  In  equity  against  a  levy,  under  a  Judg- 
ment against  another  party. 

Although  a  court  of  equity  will  protect  an  equi- 
table  title  of  a  purchaser  against  the  legal  lien  of  a 
Judgment  against  his  grantor  by  enjoining  the 
sale,  where  the  equity  Is  denied  by  tbe  answer,  and 
baa  not  been  overcome  by  evidence,  an  injunction 
afaould  be  refused.   Jones  y.  Jones,  18  Iowa,  276. 

S-  BUfiA  of  third  varty  to  require  levy  on  other  prop- 
erty, 

A  purchaser  of  land  Is  generally  entitled  to  an 
tBjanction  to  prevent  a  sale  of  his  property  under 
execution,  where  the  debtor  has  other  property  li- 
able to  selsure.  Welch  y.  Jamea,  22  How.  Pr.  474; 
Agrleultural  Bank  y.  Pallen,  8  Smedes  ft  M.  867, 47 
Am.  Dec  tt;  Edwards  v.  Applegate,  70  Ind.  825; 
Rufls^l  y.  Houston,  6  Ind.  180;  Bidener  y.  White,  46 
lad.  506. 
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And  an  injunction  against  a  AerMPi  sale  will  be 
allowed,  where  it  is  a  question  whether  snob  Jadg« 
ment  was  a  lien  on  complainant's  land,  or  had  not 
been  released  by  releasing  other  land.  Van  Matar 
y.  Holmes,  6  N.  J.  Bq.  678u 

8o,  where  the  holder  of  the  Judgments  stayed  a 
levy  on  other  property  that  could  haye  been  sold, 
and  which  he  should  have  exhausted  firsts  Hnrd  y. 
Baton. »  HI.  Itt. 

A  purchaser  of  personal  property  Is  entiiled  to 
an  Injunction  against  a  levy  of  an  execution  on  a 
Judgment  against  his  yendor  where  an  execution 
had  been  returned  before  the  pnrohaae  **ntiBfledin 
full,**  whioh  satlsfaotlon  was  set  aside  without  no- 
tice to  tbe  purchaser.  Seyier  v.  McWhorter,  17 
Miss.  448. 

And  an  injnnotkyd  wHl  be  granted  wWe  the 
Judgment  creditor  had  surrendered  to  the  Judg- 
ment debtor  securities  suffldent  to  pay  the  debt 
knowing  com  plainant*s  rights  to  the  property.  In- 
gall  V.  Morgan,  10  N.  Y.  178. 

In  MasBle  y.  Wilson,  16  Iowa,  8B0.  it  was  said  that 
a  pnrchaser  or  a  iportgagee  was  entitled  to  an  In- 
junction against  a  sale  of  real  estate  on  an  execu- 
tion against  his  grantor,  where  the  grantor  has  suf- 
ficient property  subjeot  to  execution  to  satisfy  the 
debt. 

In  Jones  y.  Jones,  18  Iowa,  X9B,  It  was  said  that  a 
purchaser  from  a  Judgment  debtor  Is  entitled  to  an 
injunction  against  the  Mle  of  bis  property  on  a 
Judgment  against  his  grantor,  where  such  grantor 
has  property  liable  to  levy,  sufficient  to  satisfy  the 
same. 

A  party  to  an  action  to  enjoin  a  sherHTs  sale  of 
land  on  execution,  until  other  land  of  the  debtor  Is 
first  exhausted.  Is  entitled  to  a  Jury  trial.  Bdwards 
y.  Applegate,  It)  Ind.  8tt. 

But  an  injunction  will  not  be  granted  to  restrain 
a  sale  on  execution  where  the  officer  has  not 
threatened  or  is  not  about  to  make  an  Illegal  leyy 
upon  the  property  of  the  repleyin  bail  before  ex- 
hausting the  property  of  the  defendant.  Elson  y. 
O^Dowd,  40  Ind.  800. 

A  purchaser  of  property  from  the  Judgment 
debtor  after  the  issue  of  an  execution  Is  not  enti- 
tled to  an  Injunotloo  against  the  sale  on  the  ground 
that  the  sheriff  has  permitted  the  execution  de- 
fendant to  remove  other  property  from  the  state 
that  was  subject  to  the  lien  of  the  sama  Bidener  y. 
White,  46  Ind.  688. 

See  also  subheads  ZI^  TTTT.  a. 

h.  Permmal  property. 

The  general  rule  Is  that  a  third  party  cannot  oN 
tain  an  injunction  against  the  sale  of  his  persons* 
property  on  process  against  another  person,  as  ha 
has  a  remedy  at  law  of  trespass,  trover,  replevin, 
damages,  and  the  Uke,  and  a  fraudulent  purchaser 
cannot  obtain  an  injunction  against  the  sale  of  hii 
personal  property  on  process  against  another. 

To  the  general  rule  denying  injunctions  there  are 
some  exceptions,  (1)  as  where  the  remedy  at  law  Is 
preyented  or  denied,  or  where  he  has  no  remedy  at 
law,  (2)  in  Louisiana:  (8)  tbe  equitable  owner  of  cor- 
porate stock:  (i)  where  there  is  other  property  of 
the  debtor  that  should  be  first  levied  upon,  or  where 
the  Judgment  was  satisfied  at  the  time  of  the  pur- 
chase. 

For  SUtves,  and  Wife*i  pertoncA  property,  see  Infra, 
vm.  1,  J. 

For  Property  o/  peculiar  valiM,  and  MerchandUe^ 
see  infra,  DL 

An  Injunction  will  not  be  granted  against  the  sale 
of  personal  property  on  an  execution  against  a 
third  party.    Oarstin  y.  Asplin,  1  Madd.  IGa 

As  there  is  a  remedy  at  law.  Jackson  y.  Stan- 
hope, 10  Jur.  676, 15  L^J.  Ch.  N.  8. 446;  Hammond  v. 
St.  John,  4  Yerg.  107;  Hall  y.  Davis.  6  J.  J.  Manh. 
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Or  a  TMneOy  hj  action  afraiost  the  officer.  Free- 
land  V.  Reynolds,  16  Md.  416. 

Of  damages.    Lewis  v.  Levy,  16  Md.  85. 

Or  a  remedy  by  writ  of  replevin.  Bouldin  ▼.  Al- 
exander, 7  T.  B.  Hon.  425;  Alien  ▼.  Winstandly,  185 
Ind.  106. 

Or  a  remedy  of  trespass  or  trover.  Johnson  y. 
Connecticut  Bank,  21  Conn.  148. 

Or  where  the  remedy  at  law  is  adequate  to  try 
tit!e.   Marriott  v.  Oivens,  8  Ala.  604. 

And  an  injunction  will  not  1>e  granted  where 
there  is  a  remedy  by  action  of  claim  of  property. 
Vergvmon  ▼.  Herrinv,  48  Tex.  126;  George  v.  Dyer, 
1  Tex.  App.  Civ.  Cas.  (White  ft  W.)  780. 

And  a  third  party  cannot  enjoin  an  execution 
sale  of  personal  properry  belonging  to  him  under 
a  Judgment  against  another  party,  unless  the  same 
is  of  peculiar  value.  Alien  v.  Winstandly,  ntprck; 
Baker  v.  Rinehard,  11  W.  Va.  S3& 

In  Rollins  v.  Hess,  27  W.  Va.  670,  the  eame  was 
said  to  be  the  rule. 

And  a  party  intervening  by  third  opposition,  and 
claiming  the  proceeds  of  a  sale,  prevents  an  injunc- 
tion.  Jackson  v.  Hoffman,  81  lia.  Ann.' 97. 

Or  where  he  has  instituted  a  suit  for  the  recovery 
of  the  same  property  in  an  action  of  claim  and 
delivery.    Richards  v.  Kirkpatriok,  58  CAL  483. 

Or  has  failed  in  a  previous  injunction  suit.  Wellg 
y.  Hunter,  6  Mart.  N.  S.  120. 

And  an  injunction  airaiost  a  levy  on  personal 
property  claimed  by  a  third  party  should  not  be  al- 
lowed where  the  claimant  has  not  given  the  officer 
any  notice  of  his  claim  so  that  the  levy  might  have 
been  abandoned.    Hinkle  v.  Baldwin.  08  Mich.  422. 

A  third  party  cannot  obtain  an  in  Junction  against 
a  sale  of  bis  personal  property  on  execution  against 
another  person,  in  a  proceeding  by  third  opposi- 
tion where  it  is  not  before  the  court  rendering 
Judgment,  and  where  the  property  seized  is  In  the 
parish  of  the  court  rendering  JudgmenL  Oger  y. 
Daunoy,  7  Mart.  N.  S.  666. 

The  owner  of  goods  is  not  entitled  to  an  injunc- 
tion against  a  Judgment  obtained  by  another  party 
•gainst  a  purchaser  who  bought  from  the  latter 
with  knowledge  of  title,  as  the  purchaser  should 
have  defended  against  t be  Judgment,  and  is  still  lia- 
ble to  the  true  owner.   Scott  v.  Whitlow.  20TI1. 810. 

And  an  injunction  should  be  refused  unless  the 
injury  is  irreparable  by  a  clear  showing  of  the 
plaintiS*s  right  and  the  defendant's  insolvency;  al- 
though it  was  alleged  that  the  sheriff  was  unable 
to  respond  in  damages  for  more  than  a  small  part. 
More  V.  Ord,  15  Gal.  204. 

Unless  it  be  shown  that  if  the  property  was  sold 
the  complainant  would  be  without  remedy  at  law, 
an  injunction  will  be  refused.  Henderson  v.  Bates, 
8  Biackf.  460. 

An  execution  sale  of  personal  property  for  the 
debt  of  a  third  person  will  not  be  restrained  in 
West  Virginia.    Dunn  v.  Baxter,  80  W.  Va.  672. 

And  a  tenant  in  possession  of  a  turnisbed  bouse 
cannot  obtain  an  injunction  against  the  levy  of  an 
execution  of  the  same  on  a  Judgment  against  the 
lessor,  as  there  is  a  remedy  at  law  and  the  sheriff 
has  no  right  to  oeize.    Oarstin  v.  Asplin,  1  Madd.  150. 

So,  an  injunction  will  not  be  granted  at  the  in- 
stance of  (he  debtor  against  the  sale  of  a  house 
which  the  debtor  had  built  on  land  belonging  to  the 
creditor,  as,  if  he  could  transfer  his  title,  be  cannot 
prevent  an  execution  sale  of  the  same.  Augustin 
y.  Dours,  26  La.  Ann.  261. 

And  a  third  party  who  does  not  claim  title  in 
himself,  is  not  entitled  to  an  injunction  against  a 
Judgment  of  detinue  nor  an  execution  of  a  dis- 
tringas tl.  fa.,  for  on  sucb  an  execution  the  sheriff 
cannot  distrain  the  property  for  which  the  dis- 
tringas issued,  nor  can  he  seize  and  sell  it  to  pay 
the  damages  mentioned  in  the  execution.  Jordan 
y.  Williams,  8  Rand.  (Va.)  501. 

On  a  Judgineut  against  two  defendants,  it  is  error 
80  L.  R.  A. 


to  enjpin  an  execution  sale  of  personal  property  at 
the  instance  of  one  of  them  on  the  ali^gatioo  that 
the  other  had  died  without  showing  that  the  per- 
sonal property  belonged  to  complainant.  Gothard 
V.  Reiley.  14  Tex.  461. 

And  neither  a  surety  nor  a  principal  can  obtain 
an  injunction  against  an  execution  on  a  forthcom- 
ing bond  on  the  ground  that  the  property  was  not 
that  of  the  principals.  Syme  v.  Montague,  4  Hen. 
AM.  180. 

A  party  holding  personal  property  under  a  fraud- 
ulent sale  cannot  defeat  the  rights  of  a  seizing 
creditor  by  injunction.  Mora  y.  Avery.  23  La.  Ann. 
417;  Moree  v.  Diament.  41  N.  J.  Bq.  612;  Payne  v. 
Owlngs,  4  T.  B.  Mon.  80;  Hobgood  v.  Brown,  2  La. 
Ann.  323;  Devonshire  v.  Chiuthreaux,  82  La.  Ann. 
1182. 

And  a  purchaser  of  a  stock  of  goods  from  one 
partner,  allowing  the  same  to  remain  in  the  store 
and  become  mingled  with  the  goods  of  the  other 
partner,  cannot  obtain  an  injunction  against  an  ex- 
ecution sale  on  a  Judgment  rendered  against  the 
partner  In  possession  where  he  fails  to  point  out 
bis  goods  to  the  sheriff.  Chappeil  v.  Cox,  18  Md. 
618. 

But  where  the  remedy  at  law  is  prevented  or  una- 
vailable, an  injunction  will  be  granted  against  the 
sale  of  personal  property  belonging  to  a  third  party. 

So,  an  injunction  will  be  granted  against  the  dis- 
tribution of  proceeds  of  attached  property,  claimed 
by  a  third  party  who  was  not  allowed  to  intervene 
in  the  attachment  suits,  and  gave  a  furthcoming 
bond  to  the  marshal  and  sold  the  goods  and  paid 
their  value  on  his  bond,  where  the  attaching  cred- 
itors are  nonresidents,  as  he  could  not  maintain  an 
action  of  replevin,  and  there  is  no  adequate  rem- 
edy at  law.  Krippendorf  y.  Hyde,  110  U.  8. 276. 38 
L.ed.l4& 

So  where  the  state  of  Georgia  was  refused  the 
right  to  intervene  in  a  suit  at  law  and  claim  the 
proceeds  of  money  obtained  on  execution,  an  in- 
junction against  the  disposition  of  the  money  was 
granted,  although  a  remedy  by  appeal  or  error  was 
insisted  upon  as  a  bar  to  the  injunction.  Georgia 
V.  Brailsford,  2  CJ.  S.  2  Dall.  402, 1  L.  ed.  433. 

So,  fraud  in  procuring  an  execution  to  be  levied 
upon  property  not  subject  to  execution,  and  in 
procuring  a  bond  for  its  delivery  to  be  forfeited, 
refusing  a  trial  of  right  of  property,  will  be  relieved 
against  by  enjoining  the  Judgment.  Nunn  v.  Mat- 
lock, 17  Ark.  512. 

And  an  alias  execution  issued  on  the  same  Judg- 
ment pending  the  trial  of  the  right  of  property 
claimed  by  a  third  party  will  be  enjoined.  Hunt- 
ington V.  Beli,  2  Port.  (Ala.)  5L 

So,  a  surety  on  a  delivery  bond  given  for  property 
levied  upon  may  obtain  an  injunction  asroinst  a 
levy  of  other  executions  before  the  day  of  sale,  aa 
there  is  no  remedy  at  law.  Dechard  v.  Edwards,  8 
Sneed,  93. 

A  defendant  in  a  replevin  suit,  having  executed  a 
forthcoming  bond  for  the  properry,  is  entitled  to  an 
injunction  against  the  sale  of  the  property,  on  an 
execution  against  the  plaintiff  in  the  replevin  suit, 
on  the  ground  that  the  property  is  in  the  custody 
of  the  law  and  to  prevent  multiplicity  of  soita. 
Oooper  V.  NeweU,  86  Miss.  816. 

Where  personal  property  has  been  converted  Into 
money  by  Judicial  sale,  a  claimant  of  the  property 
may  obtain  an  injunction  against  the  payment  of 
the  money  to  the  creditors,  as  he  has  no  remedy  on 
the  property.    Mann  v.  Flower,  26  Minn.  479. 

And  a  purchaser  of  personal  property  leased  to* 
and  in  the  poaeesslon  of,  a  lessee,  may  have  a  ealo 
under  execution  against  the  lessor  enjoined,  as,  not 
having  the  right  of  Immediate  posaession,  be  has 
no  remedy  at  law.    Ford  v.  Rigby,  10  Cal.  448. 

And  an  injunction  against  an  execution  ahoul^l 
be  granted,  where  the  Judgment  was  obtatnect 
against  garnishees,  and  ihey  appealed  without 
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and  tfarestened  to  surrender  to  the  sheriff 
the  property  held  by  them  beloniriDff  to  the  plain- 
tiff in  the  lojunotion  Bait,  and  the  plaintiff  in  the 
garnishment  suit  is  Insolvent.  Hitt  ▼.  Bbrlioh,  80 
6«.  824. 

In  Bristol  ▼.  Hallyburton,  88  N.  a  884,  it  was  said 
a  cbf  rd  party  would  be  entitled  to  an  injunction 
a;Srain8t  a  sale  of  his  personal  property  on  an  execu- 
tion afralnst  another  party,  where  the  sheriff  and 
the  plaintiff  in  the  execution  are  both  insolvent. 

And  in  Langton  v.  Horton,  1  Hare,  640,  It  was 
bekl  that  the  equitable  owner  of  a  ship,  obtaining 
poiim  snion,  is  entitled  to  an  injunction  against  the 
lerj-  of  an  execution  on  a  Judgment  against  an- 
other party,  as  equity  will  protect  an  equitable 
title. 

In  Kent  v.  Brldgman,  Free  in  Ch.  £88,  an  injnno- 
tion  was  granted  against  the  levy  on  personal  prop- 
erty for  the  debt  of  another,  notwithstanding  a 
Jutlff^nent  in  trover,  where  in  such  action  the 
plaintiff  had  failed  to  prove  a  Judgment  on  which 
he  relied  for  title,  as  the  matter  is  cogniaible  either 
in  la'w  or  in  equity. 

In  Xiouialana  an  injunction  against  an  execution 
■ale  of  personal  property  belonging  to  a  third  party 
wtU  be  granted.  Lewis  v.  Daniels,  28  La.  Ann.  170; 
BUkte  V.  Parlange,  28  La.  Ann.  660;  Arenstein  v. 
W^eber,  21  La.  Ann.  199. 

In  Poincy  v.  Burl^e,  28  La.  Ann.  919,  where  the 
plaintiff  was  Joint  owner  with  another  in  a  paint- 
ioff,  an  injunction  was  granted  against  a  levy  and 
sale  on  the  right,  title,  and  interest  of  a  party  other 
tlMui  these  two  on  a  Judgment  against  him,  where 
he  had  do  title,  as,  if  the  owner  bad  stood  by  and 
permitted  the  sale,  be  might  have  been  estopped 
from  denying  tbe  title  of  tbe  defendant  in  the  ex- 
ecatlon«  and  the  pretext  that  it  was  only  the  inter- 
est of  the  debtor  that  was  seized  is  unsound. 

And  a  third  party  acquiring  property  from  a 
taosband  may  enjoin  the  execution  of  the  Judg- 
loeot  obtained  by  the  wife  in  a  hypothecary  action 
against  him,  on  the  ground  that  she  has  intermed- 
dled with  the  estate  of  tbe  husband  and  appropri- 
ated property.    Matta  v.  Oayle,  10  La.  Ann.  847. 

And  parties  holding  under  a  parol  assignment  of 
a  leaae  are  entitled  to  enjoin  a  sale  of  their  per- 
sonal property  on  the  farm,  on  an  execution  against 
Oay  V.  Nichol,  28  La.  Ann.  227. 

And  In  Goleman  v.  Brown,  16  La.  Aim.  110,  it  was 
that  a  third  party  may  obtain  an  injunction 
against  the  sale  of  his  property  on  an  execution  1^ 
aoed  sfcgalnst  another  in  a  tblrd  opposition. 

Bnt,  in  Van  Norden  v.  Morton,  99  U.  S.  878, 2S  L. 
ed.  4S2:.  it  was  held  that  an  injunction  against  a  seis- 
nre  and  sale  under  an  execution  of  property  on  a 
Jodgrnaent  against  a  third  party  will  not  be  granted 
as  there  Is  ample  remedy  at  law  by  suit  in  trespass 
for  damages.  Although  tbe  Louisiana  Code  does 
not  ^  ve  a  remedy  of  replevin,  it  provides  a  remedy 
simlJar  under  La.  Oode  Pr.  arts.  860-283  of  seques- 
tration, and  the  statutory  remedy  under  La.  Code 
Pr.  art.  296,  p.  7,  providing  for  injunctions  against 
■ale  bT  a  sheriff,  is  not  a  chancery  proceeding  but  a 
petirion  or  motion  with  notice  to  the  sheriff:  and  as 
a  ooart  of  chancery  the  United  States  circuit  court 
has  no  Jurisdiction  in  this  case. 

The  claimant  of  property  seized  on  a  fl.  fa.,  who 
obtained  an  injunction  to  stay  tbe  sale,  Is  not  enti- 
tleri  to  the  possession  of  the  property  pending  tbe 
trial  of  his  right.  Lacy  v.  Rubier.  8  Mart.  N.  8. 662; 
State  ▼.  Judge  of  Tenth  DisL  6  La.  Ann.  648. 

Where  the  complaint  by  an  intervener  for  an 
injonction  against  a  seizure  under  a  Judgment  does 
not  show  that  there  is  a  contemplated  seizure,  but 
•latea  that  the  plaintiff  Is  about  to  subject  the 
■ehooner  or  the  bond  to  the  payment  of  the  Judg- 
ment, an  injunction  will  be  refused.  Taylor  v. 
Qark,  11  La.  Ann.  660. 

Ihe  equitable  owner  of  shares  of  stock  in  a 
company  may  obtain  an  injunction  against  an  ex- 
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ecution  sale  on  a  Judgment  against  the  oomfnal 
owner,  the  remedy  at  law  being  insufBcient. 
Anderson  v.  Biddle,  10  Mo.  23;  Weber  v.  Bullock,  19 
Colo.  214.  (See  also  Stout  v.  La  FoUette,  XI.  b,  1; 
Bargate  v.  Shortridge;  and  Ham  peon  v.  Weare, 
XIX.  a,  L) 

It  is  error  to  render  Judgment  against  a  third 
party  and  bis  sureties  on  a  dissolution  of  an  injunc* 
tion  against  a  levy  of  his  personal  property  wben 
he  was  not  a  party  to  the  Judgment,  as  the  remedy 
Is  by  damages  on  the  Injunction  bond.  Ferguson  v. 
Herring.  40  Tex.  126. 

An  injunction  against  an  execution  sale  will  not 
be  granted  wbere  all  the  defendants  In  the  Judg- 
ment are  not  made  parties.   Gates  v.  Lane,  M  Gal. 


i.  Stooes. 

Injunctions  have  generally  been  granted  to  pre- 
vent the  sale  of  slaves  on  an  execution  against  a 
third  party,  and  tbis  sometimes  on  the  ground  of 
peculiar  value  of  slave  property,  or  dear  proof  of 
title,  or  of  peculiar  relationship  of  master  and 
slave;  but  in  Virginia  a  purchaser  of  slaves  at  auc- 
tion was  denied  an  injunction  on  the  ground  of 
absence  of  such  attachment.  In  North  GaroUoa 
and  Kentucky  the  injunction  was  usually  denied, 
but  allowed  In  peculiar  cases. 

A  levy  of  an  execution  upon  a  slave  owned  by  a 
•third  party  may  be  enjoined,  as  a  different  rule  ap- 
plies in  regard  to  slaves.  Sevier  v.  Ross,  Freenu 
Ch.  (Miss.)  510:  Levlstone  v.  Bona.  4  Bob.  (La.)  4S0; 
Stroud  V.  Humble,  1  La.  Ann.  810;  Wilson  v.  But- 
ler, 8  Munf .  560;  Sims  v.  Harrison,  4  Leigh,  846;  Kelly 
V.  Scott,  5  Gratt.  479;  Bandolph  v.  Randolph,  6 
Rand.  (Ya.)  104:  Harrison  v.  Sims,  Id.  506;  Loftln  v. 
Espy,  4  Yerg.  84. 

An  execution  sale  of  a  slave,  the  property  of 
complainant,  upon  a  Judgment  against  a  tblrd 
party  will  be  enjoined,  as  the  remedy  at  law  of  re- 
plevin is  inadequate,  as  tbe  purchaser  would  easily 
remove  a  slave  beyond  legal  process,  denying  the 
rule  announced  in  Lovette  v.  Longmire,  U  Ark. 
880,  where  the  property  of  a  wife  was  levied  upon 
for  the  debt  of  ber  husband.  Sanders  v.  Sanders, 
20  Ark.  6ia  And  the  same  was  held  in  Bell  v. 
Greenwood,  21  Ark.  240. 

In  Lovette  v.  Longmire,  nupro,  it  was  held  that 
an  execution  levy  on  slaves  of  a  wife,  owned  by 
ber  as  separate  property,  will  not  be  enjoined.  In 
this  case  the  debt  was  contracted  by  the  husband 
before  the  married  woman^s  act  of  1846,  and  her 
property  was  liable  for  his  debts,  as  debts  con* 
tracted  were  exempted  from  the  operation  of  the 
act.  The  authority  of  this  case  is  denied  in  San- 
ders V.  Sanders,  supra. 

But,  injunctions  are  generally  granted  to  protect 
tbe  rights  of  a  wife  in  slave  property,  as  against  a 
sale  for  tbe  husband's  debts.  Smith  v.  Bank  of 
Wadesborough;  Calhoun  v.  Cosens;  Stockley  v. 
Rowley;  lawes  v.  Chlnn;  and  Gerald  v.  McKensie, 

In  Amis  V.  Myers,  ST  U.  S.  16  How.  402,  14  L, 
ed.  1089,  an  injunction  was  granted  against  an  ex- 
ecution sale  of  slaves  owned  by  a  third  party,  al- 
though there  was  a  remedy  at  law  under  La.  Code 
Pr.  208,  i  7.  The  court  said:  **It  is  not  usual  for  tbis 
court  to  take  an  exception  of  this  nature  on  its 
own  motion  and  wbere  no  objection  has  been  made 
by  tbe  defendant;  but  this  case  is  one  so  clearly  be- 
yond the  limits  of  tbe  equitable  Jurisdiction  of  the 
circuit  court  that  tbe  fact  Is  noticed  that  It  may 
not  serve  as  a  precedent**' 

In  Hammond  v.  St.  John,  4  Yerg.  107,  it  was  said 
that  the  right  of  a  third  party  to  enjoin  a  sale  of 
slaves  on  execution  against  another  Is  an  excep- 
tion to  the  general  rule. 

And  applies  only  where  the  execution  Is  against 
a  third  party,  and  not  where  It  Is  against  the 
debtor,  as  he  has  a  remedy  by  motion  or  supers** 
deas.   Williams  v.  Wrighti  0  Humph.  480L 
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Negroes  nanumftted  by  a  will  are  entitled  to  an 
Injunction  against  beinar  sold  under  execution  on 
Judirments  against  the  estate,  on  a  bill  to  manbal 
aneU.    NeRroes  Charles,  eta  ▼.  Sheriff,  12  Md.  274. 

In  Kentucky  an  execution  sale  of  slaves  owned 
by  a  iNirty  other  than  the  defendant  in  the  execu- 
tion will  not  be  enjoined  In  the  absence  of  some 
peculiar  ground  In  equity,  as  there  is  a  remedy  at 
law  of  trespass  or  trover.  Kendrlok  ▼.  Arnold, 
i  Bibb,  286;  Nesmitb  ▼.  Bowler,  8  Bibb,  487. 

Or  replevin.    Young  v.  Young,  0  B.  Mou.  66. 

And  in  Watklns  ▼.  Logan,  8  T.  B.  Men.  80,  it  was 
held  that  an  injunction  will  not  be  granted  to  re- 
strain the  sale  of  slaves  owned  by  a  third  party 
and  held  by  a  trustee  on  seizure  for  debts  of  an- 
other, there  being  a  remedy  at  law  (overruling 
McGinty  t.  Haggin,  2  Bibb,  266,  as  to  the  right 
of  trustee  to  obtain  an  Injunction,  as  in  that 
oase  a  rehearing  was  had  and  the  case  was  decided 
on  another  point  not  reported).  This'case  appears 
only  in  the  original  edition,  although  indexed  in 
the  reprinted  editions. 

But  an  injunction  will  be  granted  against  an  ex- 
ecution sale  of  property  belonging  to  a  third  per- 
son, where  the  title  of  such  person  is  only  an  equit- 
able interest.    Orr  v.  Pickett,  3  J.  J.  Marsh.  208. 

In  North  Oarolina  an  iDjunction  will  not  be 
granted  against  an  execution  sale  of  slaves,  on  a 
Judgment  against  a  third  party  in  the  absence  of 
some  especial  equitable  ground  of  interference. 
I>u  Pre  V.  Williams,  6  Jones,  Eq.  96. 

In  Howell  v.  Howell,  6  Ired.  Eq.  258.  where  ne- 
groes were  bequeathed  to  the  plaintiff  for  life,  and 
the  executor  assented  to  her  taking  the  same,  and 
afterwards  obtained  an  ex  porte  order  for  their 
sale  on  false  allegation  of  debts  of  the  estate,  an 
injunction  was  denied  as  there  Is  a  remedy  of  tres- 
pass, troven  or  detinue,  although  plaintiff  waa  old 
and  infirm  and  in  all  probability  her  estate  would 
terminate  by  her  death  before  an  action  at  law 
oould  be  determined. 

But  in  Smith  v.  Dank  of  Wadesborough,  4  Jones, 
Bq.  808,  it  was  held  that  slaves  the  separate  prop- 
erty of  the  wife  would  be  protected  by  injunction 
against  a  sale  for  the  husband^s  debts,  as,  the  legal 
title  being  in  the  husband,  there  was  no  one  who 
oould  sue  for  the  trespass,  and  an  equitable  inter- 
est of  the  wife  will  be  protected  in  equity. 

A  purchaser  of  slaves  at  auction  under  drcum- 
itances  of  fraud  on  the  part  of  the  vendor  cannot 
obtain  an  injunction  against  an  execution  sale  of 
the  name  on  a  Judgment  against  his  vendor,  as  the 
question  of  mutual  attachment  does  not  apply. 
Allen  V.  Frecland,  8  Band.  (Ya.)  170. 

A  purchaser  of  slaves  from  a  husband  and  wife 
Is  not  entitled  to  an  injunction  against  execution 
In  detinue,  in  favor  of  the  trustee  holding  the  legal 
title  to  the  slaves.  Jordan  v.  Thomas,  84  Miss.  72, 
68  Am.  Dec.  887. 

And  a  purchaser  of  a  slave  cannot  enjoin  a  seizure 
under  a  fl.  fa.  at  the  suit  of  a  party  having  a  superi- 
or encumbrance, where  the  vendor  of  the  complain- 
ant disclaimed  ownership  at  the  time  of  the  at- 
tempted levy.  Michel  v.Her  Husband,  lLaJlLnn.174. 

J.  Wife^aparmmdl  property, 

The  weight  of  authority  is  in  favor  of  protecting 
the  wife's  separate  personal  property  from  seizure 
and  sale  for  her  husband's  debts,  but  this  is  denied 
In  Texas,  where  she  has  adequate  remedy  at  law, 
and  in  Maryland  the  later  cases  deny  her  right  on 
the  same  ground. 

A  wife  having  a  separate  estate  In  slaves  is  en- 
titled to  an  injunction  against  an  execution  sale  of 
the  same  on  a  Judgment  against  her  husband  and 
another  party.  Btookley  v.  Bowley,  2  Head,  488; 
Galhoun  v.  Coaens,  8  Ala.  486;  Hawes  ▼.  Ghlnn,  4 
Mart  K.  8. 888:  Smith  r.  Bank  of  Wadesborough, 
i  Jones,  Bq^  808.  Bot  tee  Lovette  t.  Longmire,  14 
Ark.  880. 
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As  Ala,  Code,  1 2181,  authorising  a  wife  to  maliu 
tain  a  suit  at  law  in  her  own  name,  does  not  apply 
where  the  matters  involved  are  her  separate  es- 
tate.   Gerald  v.  McKenzle,  27  Ala.  166. 

The  separate  estate  of  a  married  woman  will  be 
protected  in  equity  against  a  sale  for  the  husband's 
debts.  Holtbaus  v.  Hombost1e,60  Mo.  430;  New- 
lands  ▼.  Paynter,  4  MyL  4fe  C.  406. 10  Sim.  877,  4  Jur. 
282;  Broussard  y.  Le  Blanc,  44  La.  Ann.  880;  Lewis 
▼.  Winston,  26  La.  Ann.  707. 

An  injunction  will  be  granted  to  restrain  the  sale 
of  a  wife's  separate  personal  property  for  the  hus- 
band's debts,  as  she  cannot  sue  as /erne  soie  or  give 
a  bond,  and  has  no  remedy  at  law.  In  this  case  she 
alleged  the  insolvency  of  the  sheriff  and  his  sure- 
ties.   IVdrcbild  V.  Knight,  18  Fla.  770. 

And  in  Pawley  y.  Yogel,  42  Mo.  201,  It  was  said 
that  an  execution  sale  of  property  held  in  trust  for 
a  wife,  on  a  Judgment  against  the  husband,  will  be 
enjoined. 

The  wife  is  entitled  to  an  injunction  against  the 
sale  of  her  personal  property  which  le  of  peculiar 
value,  as  against  an  execution  sale  on  a  Judgment 
against  her  husband.  Lady  Arundell  y.  Phipps,  10 
Yes.  Jr.  180. 

In  Devilte  v.  Hayes,  28  La.  Ann.  660,  it  was  held 
that  where  a  sheriff  does  not  take  possession  of  per- 
sonal property  under  an  execution  against  thehus- 
Imnd,  the  sale  will  be  enjoined  where  the  husband 
gives  it  to  his  wife  in  payment  of  a  Judgment  she 
held  against  him.  In  this  case  the  seizing  creditor 
bad  intervened  and  opposed  the  wife's  claim,  and 
the  property  was  decreed  to  belong  to  her,  and  that 
question  was  ree  judicata,  and  as  to  the  other  prop- 
erty the  sheriff  did  not  take  possession  of  them. 

But  an  injunction  will  not  be  granted  to  prevent 
the  sale  of  the  wife's  property  on  an  execution 
against  her  husband  where  the  afBdayit  of  com- 
plainant does  not  describe  the  property  seised  or 
its  value.    McRae  v.  Brown,  12  La.  Aon.  18L 

Nor  unless  she  establishes  her  ownership  with 
legal  certainty.  Goldsmith  y.  Michel,  10  La.  Ann. 
272:  Erdman  y.  Rosenthal,  60  Md.  91S^  Beatty  y. 
Smith,  2  Smedes  ft  M.  667. 

Or  where  the  transfer  to  her  trustee  is  a  fraud  on 
the  husband's  oreditors.  Ragsdale  y.  Qosseit«  S 
Lea,  720. 

In  Bridges  y.  McKenna,  14  Md.  258,  an  Injunction 
was  granted  to  prevent  the  sale  of  a  wife's  per- 
sonal property  for  the  debts  of  her  husband  where 
she  held  the  same  In  her  sole  and  separate  uee, 
under  Md.  act  1842,  chap.  206,  i  8,  providing  that  a 
married  woman  may  acquire  property  to  the  extent 
of  $1,000;  whUe  the  act  of  1868.  providing  that  It  shaU 
not  hereafter  be  necessary  to  interpose  a  trustee 
In  order  to  secure  to  a  married  woman  the  sole  and 
separate  use  of  her  property,  and  the  2d  section* 
providing  that  she  may  have  her  remedy  in  a  court 
of  law,  as  a/emssote,  against  the  creditors  of  her 
husband  unlawfully  subjecting  to  the  payment  of 
his  debts  her  sole  and  separate  property,  do  not 
deprive  the  court  of  equity  of  its  Jurisdiction. 

But  in  Frazier  y.  White,  48  Md.  1,  an  injunction 
was  refused  to  protect  a  married  woman's  per- 
sonal property  from  sale  for  the  debts  of  her  hus- 
band, as  Md.  Code  Pub.  Qea,  Laws.  art.  46,  glvingr 
her  a  separate  estate  in  her  property,  and  Id.  B  4, 
providing  that  a  married  woman  having  no  trustee 
may  by  her  next  friend  sue  in  a  court  of  law  or 
equity  in  all  cases  for  the  recovery,  or  security,  or 
protection  of  her  property  as  if  she  were  a  /erne 
sola,  do  not  mean  that  she  should  sue  in  equity 
where  she  can  sue  in  replevin  or  for  damages.  The 
previous  case  was  not  referred  to. 

An  injunction  against  an  attachment  sale  of  a 
wife's  separate  personal  property  consisting  of 
horses  branded  HX  will  not  be  granted,  al* 
though  the  order  directed  a  sale  of  horses  branded 
HX,  where  she  had  been  a  party  to  the  suit 
in  attachment,  but  was  dismissed  before  Judgr* 
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iiient,a8  tbe  ham  an  adeqaate  reniedy  at  law  and 
canoot  enjoin  for  error  In  diamlsBinff  her  daim  in 
tbe  other  suit.  Perrln  y.  Stevens  (Tex.)- »  &  W. 
Rep.  9S7. 

Tbe  rents  and  profits  of  the  wife*8  real  estate  axe 
CMS  protected  against  ^mtsbment  for  the  has- 
t)an<l*«  debts,  by  Tenn.  Code,  i  24S1,  proTidinar  that 
«be  intereBC  of  a  husband  in  his  wife's  real  estate 
«haJl  not  be  sold  under  process  airalnst  him,  as  the 
rents  and  profits  are  bis  property  at  common  law, 
and  an  injuoctlon  will  not  be  granted.  Lucas  f. 
Bidcerlcb,  1  Lea,  780. 


Personal  property  of  apeevliar  vaXnu, 

Injunotions  are  sometimes  flranted  airainst  the 
■ale  of  personal  property  of  third  parties  or  otb- 
ers  on  process  against  another,  on  the  ground  of 
preventing  tbeir  business  from  being  ruined,  or 
causing  irreparable  damages;  and  injunctions  ha  ye 
been  generally  granted  to  restrain  the  sale  of  per- 
•ona]  property  of  a  peculiar  value,  as  relics,  and 
the  like,  but  there  are  some  cases  which  deny  this 


So,  a  seizure  of  pbiln  tUTs  stock  of  goods,  under  an 
execution  against  a  third  person,  injuring  the 
bualueas,  will  authorize  an  injunction,  where  such 
levy  was  excesslTe  and  plaintiflP  was  excluded 
from  his  store,  and  replevin  would  not  afford  a 
aemedy,  as  the  creditor  oould  give  bond  and  retain 
tbe  irooda.   Sickels  ▼.  Combs,  10  Misc.  651. 

A.  third  party  owning  a  stock  of  merchandise  is 
entitled  to  an  injunction  against  a  sale  on  execu. 
tloD  under  a  Judgment  against  another,  where  such 
aale  ^vroald  ruin  his  business,  trade,  and  credit,  and 
other  remedies  would  be  inadequate.  McCreery  v. 
8ut]ic*rland,  23  Md.  471,  87  Am.  Bee.  S78;  North  v. 
Peten,  188  T7.  S.  271, 84  L.  ed.  986;  Watson  v.  Suther- 
Uod,  72  U.  8. 5  Wall.  74. 18  L.  ed.  580. 

In  Chrrlngton  ▼.  Holablrd,  19  Conn.  84, 17  Conn. 
830,  It  was  held  that  the  fact  that  the  judgment 
credif  or  la  not  Insolvent  will  not  prevent  equitable 
Interference  against  an  execution  sale  which  would 
destroy  complainant^s  business  as  a  merchants  In 
this  case  tbe  debtor  was  also  discharged  from  tbe 
debt  by  bankruptcy. 

In  Walker  y.  Hunt,  Z  W.  Ya.  491, 98  Am.  Dec.  779. 

an   Injunction  was  granted  in   favor  of  a  third 

party  against  the  levy  of  an  execution  on  stor0 

^oods  of  a  merchant  for  tbe  debts  of  another,  and 

Va.  Cbde,  chap.  168.  H  4-7,  providing  for  an  indemni- 

f  ytafr  bond  to  the  sheriff  in  order  to  make  a  levy, 

do  not  prevent  an  injunction.    (But  see  next  case.) 

But.  in  Baker  v.  Rlnehard,  11  W.  Va.  238,  Walker 

-r.  Hunt  was  in  effect  overruled,  the  court  sasring 

that  in  that  cose  the  court  mieapprehended  the 

question  and  really  never  gave  it  any  considera- 

cioo,  and  did  not  pass  upon  the  remedy  under  the 

•tb  and  7th  sections  of  that  Code,  and  held  that  W. 

Va.  Code,  chap.  107,  i  6,  providing  that  a  claimant 

oiay  give  a  suspending  bond,  and  i  7,  providing 

that  he  may  give  a  forthcoming  tond  on  which  be 

aiay  have  a  trial  by  jury,  prevent  an  injunction 

against  an  execution  sale  of  property  levied  on  for 

another  person^  debt. 

Where  the  property  Is  of  peculiar  value  and  be- 
toogs  to  the  wife,  an  injunction  will  be  granted  to 
restrain  a  sale  of  the  same  for  the  debts  of  tbe  bus- 
4)and.   Lady  Arundell  v.  Pblpps,  10  Yea.  Jr.  139. 

An  execution  sale  of  wedding  presents  will  be 
enjoined  where  they  are  of  peculiar  value  and  tbe 
damaites  would  be  Irreparable,  and  a  satisfactory 
bond  is  given  for  dnmages  In  injunction.  Church 
V.  Haegcr,  68  N.  T.  S.  H.  681. 

And  in  Allen  v.  Winstandly,  186  Ind.  106:  Baker 
▼:  Rlnehard,  11  W.  Ya.  288;  Rollins  v.  Hess.  27  W. 
Ya-STlhand  DavidsooT.  Floyd,  15  Fla.  6a7«^the8ame 
;safd  lo^be  the  rule. 
And  in  Bailey  v.  Wade,  24  Mo.  App.  186,  tbe  same 
Intimated,  where  it  was  said  in  regard  to  an  ex- 
mention  sale  of  a  horse:  "In  the  atwence  of  a  pre- 

»  L.  R.  ▲. 


Hum  offeetioniM  there  would  be  no  difficulty  In 
establishing  hia  value,**— although  this  was  prop- 
erty of  the  defendant  in  the  execution. 

But  in  Johnson  v.  Connecticut  Bank,  21  Conn. 
148,  it  was  held  that  an  executor  cannot  maintain  a 
bill  of  injunction  to  prevent  an  execution  sale  of 
relica  belonging  to  an  heir  when  she  is  not  a  party 
to  tbe  suit,— especially  when  there  la  no  offer  to 
pay  the  value  of  the  articles. 

X.  Trutt  propertu* 

Tbe  sale  of  trpst  property  will  generally  be  en- 
Joined,  unless  the  same  has  been  ordered  to  be  sold 
In  a  suit  where  all  parties  interested  are  parties  to 
the  suit  But  an  injunction  was  denied  where  the 
interested  party  did  not  complain  or  there  was 
adequate  remedy  by  /is  petuiena. 

An  execution  sale  of  triist  property  on  a  judg- 
ment againat  tbe  trustee  individually  will  be  r»- 
stralned  at  the  instance  of  the  cestui  que  trust, 
where  the  trust  depends  upon  parol  evidence. 
South  Presby.  Ch.  v.  Hintae  13  Mo.  888, 5  Mo.  App. 

u78,  appx.     To  the  same  effect^  HoUlngsworth 
V.  Trueblood,  infra. 

Or  where  by  mistake  the  title  was  not  oonveyed 
for  the  use  of  complainant  and  other  ualuia  qua 
trust.   Simma  v.  Phillips,  51  Ga.  488. 

And  a  sale  of  trust  property  under  an  execution 
issued  upon  a  general  Judgment  against  tbe  trus- 
tees will  bo  enjoined,  as  trust  property  is  not 
bound,  unless  the  Judgment  specifies  the  property 
to  be  bound.    Clinch  v.  Ferril.  48  (H.  866. 

And  a  guardian  is  entitled  to  an  injunction 
against  a  judgment  on  a  mortgage  made  by  him, 
and  proceedings  thereon,  on  the  ground  that  part 
of  the  property  belongs  to  the  ward,  and  an  Infant 
is  not  estopped  by  action  of  her  guardian,  in  the 
judgment  against  the  guardian  personally.  Bagan 
V.  Bell,  18  La.  Ann.  806. 

So,  a  ward  may  obtain  an  injunction  against  dis- 
tribution of  funds  belonging  to  berand  reclaim  the 
same  from  a  creditor  of  a  guardian  who  has  ac- 
quired tbe  same  with  notice  of  tbe  ward*s  title, 
even  though  another  pending  petition  to  set  aside 
the  decree  has  been  filed  in  that  case.  Alspaugh  ▼. 
Adams,  80  Ga.  816. 

And  a  sale  of  personal  property  on  an  execution 
from  a  state  court  will  be  enjoined  by  a  state 
court  to  protect  a  lien  under  Ga.  act  1799,  provid- 
ing for  the  security  of  orphans  and  trust  estatea, 
where  the  Uen  is  pending  in  tbe  Federal  courts 
Bead  v.  Dews,  B.  M.  Charlt.  (Ga.)  886. 

Where  the  cestui  que  tnut  loaned  trust  money 
and  obtained  a  judgment  thereon  in  his  own  namst 
the  execution  and  collection  of  the  same  will  be  en- 
joined at  the  instance  of  tbe  trustee  in  order  to 
protect  the  trust.  Beeser  t.  Beeser  (Pa.)  4  Cent. 
Bep.61. 

And  an  execution  sale  under  a  Judgment  against 
the  husband,  of  property  held  in  trust  for  the 
debtor  and  wife  for  life  with  remainder  to  their 
children  will  be  enjoined  as  a  cloud  on  the  title. 
McOann  v.  Taylor,  10  Md.  418. 

Or  a  sale  of  personal  property  held  in  trust  for 
the  wife,  where  tbe  execution  is  against  the  hus- 
band.  Pawley  v.  Yogel,  42  Mo.  291. 

And  where  a  widow  takes  the  rents  and  profits  of 
land  under  a  will  in  trust  for  the  ohildren.  a  levy 
thereon  under  an  execution  against  her  wUl  be  en- 
joined.   Anderson  v.  Crist,  118  Ind.  66. 

A  sale  of  property  on  an  execution  against  a 
trustee  Individually  will  be  enjoined  at  the  instance 
of  a  purchaser  from  the  trustee,  where  the  trustee 
bad  no  personal  Interest  In  the  property.  Hollingfr- 
worth  V.  Trueblood.  60  Ind.  642. 

In  Lidton  v.  Mosgrove,  14  Fed.  Bep:  648,  It  was 
held  that's  Federal  court  may  enjoin  the  Inequit- 
able use  of  tbe  Judgment  of  a  state  oourt  when  the 
validity  of  the  judgment  is  not  thereby  impa1re4« 
where  complainant  Is  the  owner  of  the  Judgment 
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under  a  trust,  and  flies  a  bill  to  have  the  same  as- 
■igned  to  her,  and  executions  and  levies  are  being 
made  in  violation  of  the  trust  and  In  fraud  of  the 
teatuiquetrusL 

But  a  trustee  attempting  to  enjoin  a  sale  of  trust 
property  on  execution  against  the  trustee  person- 
ally must  give  particulars  in  regard  to  the  Judg- 
ment and  execution,  and  also  suflBcient  particulars 
in  regard  to  the  nature  of  the  title,  or  the  injunc- 
tion will  be  denied.  Truebiood  v.  HolUngsworth, 
<BInd.6a2. 

And  a  trustee  under  a  naked  trust  cannot  enjoin 
an  execution  sale  levied  upon  property  of  a  cestui 
que  truMt  who  is  not  a  party  to  the  suit  Johnson  v. 
Connecticut  Bank,  21  Conn.  14& 

And  the  remedy  of  filing  a  notice  of  pendency  of 
action,  to  protect  a  trust,  to  prevent  a  disposition 
of  property  having  been- exercised  against  a  solv- 
ent assignee  of  Judgments,  it  is  sufflcieut,  without 
enjoining  such  Judgments  or  foreclosure  sale. 
Stevenson  V.  Fayer  weather,  21  How.  Pr.  449. 

ZI.  Infanor  €f  or  ciaaintt  executon  and  adminl»' 

trators» 

a.  Enffiitih  decUdona, 
L  To  dbtain  equal  distrlbulion  of  aaett. 

The  English  rule  appears  to  be,  that  where  a 
creditor  of  the  estate  has  not  obtained  his  Judg- 
ment at  law  prior  to  the  decree  for  distribution, 
he  will  be  restrained  by  injunction  in  order  to  pro- 
tect  the  assets  of  the  estate.  In  a  few  of  the 
cases  under  this  classification  will  be  found  seme 
that  had  not  proceeded  to  Judgment,  but  are  here 
inserted  to  show  the  development  of  the  English 
rule.  In  some  of  the  cases  the  form  of  the  Judg- 
ment controls.  Bouse  V.  Jones,  1  Phill.  Ch.  464. 14 
L.  J.  Ch.  N.  &  4;  Vernon  v.  Thellusson,  1  Phill.  Ch. 
466, 14  L.  J.  Ch.  N.  B.  88, 0  Jur.  14S,  7  Jur.  663;  Bat- 
oliflTe  V.  Winch,  16  Beav.  678, 17  Jur.  686,  22  L.  J.  Ch. 
016;  Fielden  v.  Fielden.  1  Sim.  ft  8tu.  265;  Martin  v. 
Martin,  1  Yes.  Sr.211:  Kirby  v.  Barton,  8  Beav.  45; 
Price  V.  Bvans,  4  Sim.  514;  Lord  v.  Wormleighton, 
Jacl4& 

And  iojunotlons  were  allowed  In  some  oases 
which  do  not  show  whether  the  Judgment  at  law 
or  decree  for  distribution  of  assets  was  obtained 
first.  Paxton  v.  Douglas,  8  Yes.  Jr.  680;  Kent  v. 
Pickering,  5  Sim.  660. 

After  an  administrator  permitted  an  interlocu- 
tory Judgment  to  be  obtained,  and  had  it  set  aside, 
obtained  a  month^s  time,  and  allowed  another  to 
go,  and  obtained  a  decree  for  an  account,  an  in- 
junction was  granted  against  proceeding  at  law, 
but  the  executor  was  required  to  pay  into  court 
and  place  with  the  accountant  general  nearly  all 
the  assets.  It  does  not  appear  whether  the  decree 
or  Judgment  was  obtained  first.  Paxton  v.  Doug- 
las, supra. 

And  a  bill  filed  in  the  same  court  by  an  annui- 
tant was  stayed,  where  a  decree  had  been  pro- 
nounced for  a  general  administration,  although  the 
decree  in  chancery  was  not  drawn  up.  Moore  v. 
Prior,  S  Younge  ft  C.  Bxch.  876, 6  L.  J.  Bxoh.  N.  8. 
74, 1  Jur.  512. 

Some  cases  bold  that  a  showing  of  the  condition 
of  the  assets  Is  a  condition  precedent  to  tbe  grant- 
ing of  the  injunction.  Macrae  v.  Smith,  2  Kay  ft  J. 
411;  Yemen  v.  Thellusson  and  Paxton  v.  Dougias, 
supra;  Oilpin  v.  Lady  Southampton,  18  Yes.  Jr.  460. 

Some  cases  refuse  an  injunction  prior  to  a  final 
decree  of  distribution.  Perry  v.  Phtiips,  10  Yes.  Jr. 
84;  Tngue  v.  Blchards.  11  Sim.  46. 0  L.  J.  Ch.  N.  S. 
89B;  Bush  v.  Hlggs,  4  Yes.  Jr.  688;  Largan  v.  Bowen, 
1  Sob.  ft  Lef .  206w 

Other  oases  refuse  an  injunction  against  proceed- 
ings by  creditors  where  the  decree  for  distribution 
was  made  after  judgment  had  been  obtained  by  the 
creditor  against  the  executor. 

So,  where  tbe  decree  of  adminiitration  and  for 


distribution  is  obtained  after  the  Judgment  againat 
the  executor,  or  levy,  an  injunction  will  not  be 
granted.  JPowler  v.  Boberts,  2  Qiff.  2S6. 6  Jur.K.  & 
1180,  8  Week.  Bep.  402;  Banken  v.  Harwood.  10  Jur. 
704,2Phill.  Ch.  22, 8.  P.  5  Hare.21S,  15  L.  J.  Ch. N.  S. 
446;  Marriage  v.  Skiggs,  4  De  G.  ft  J.  4, 5  Jur.  N.  S. 
825, 28  L.  J.  Ch.  483;  Haly  v.  Bany.  L.  B.  8  Ch.4fi2,. 
87  L.  J.  Ch.  728, 16  Week.  Bep.  654,  IB  L.  T.  N.  S.  481; 
Etheridge  v.  Womersley,  L.  B.  20  Ch.  Div.  567. 54  L. 
J.  Ch.  065, 58  L.  T.N.  a  200, 83  Week.  Bep.  006;  Yin- 
cent  V.  Qodson.  8  De  O.  ft  S.  717. 

But  see  Bgan  v.  Baldwin,  and  Clarke  v.  Earl 
Ormonde,  infra. 

But  in  Bgan  v.  Baldwin,  2  MoUoy,  582. 1  Hogan» 
100, 12  Cond.  Eog.  Ch.  606,  execution  on  a  Judgment 
by  default  against  an  executor  de  Jxmls  propriis* 
was  enjoined,  where  a  decree  for  adminlstratiOD 
was  Obtained  after  such  Judgment,  on  the  ground 
that  by  the  decree  the  court  obtained  possession  of 
the  assets,  and  will  not  permit  the  executor  to  be 
sent  to  gaol  for  not  paying  them  out,  and  it  was 
held  that  the  form  of  the  Judgment  was  of  no  con- 
sequence, nor  whether  it  was  before  or  after  the 
decree.  (The  authorities  on  this  question  are  not 
discussed.) 

In  Clarke  v.  Earl  Ormonde,  Jac.  108,  it  was  held 
that  where  a  decree  has  been  obtained  for  payment 
of  creditors,  it  is  in  the  nature  of  a  Judgment  for 
all;  and  the  oourt,  therefore,  will  not  permit  any 
particular  creditor,  by  proceeding  at  law,  to  dis- 
turb that  administration  of  the  assets  which  the 
court  in  the  execution  of  the  Judgment  for  all  the 
creditors  will  decree;  and  it  was  said  that  even  if 
the  creditor  has  got  a  Judgment  before  the  decree, 
though  he  may  come  in  and  prove  as  such,  he  must 
not  take  out  execution. 

It  will  be  noted  that  the  form  of  the  Judgment  at 
law  in  connection  with  the  time  of  obtaining  the 
decree  lor  distribution  is  the  controlling  point  in 
some  of  the  cases  where  an  injunction  is  sought  to 
prevent  one  creditor  from  obtaining  a  preference, 
and  to  have  the  estate  distrlbuled.  A  Judgment  d# 
ltoni8  provriU  means  that  it  is  to  be  satisfied  from 
the  property  of  the  executor  or  administrator,  as  in 
case  of  a  devaeUnHl,  or  where  he  files  a  false  plea  of 
plene  administravtt,  and  then  the  Judgment  is  da 
bonis  testator<&,  et  si  tion,  de  honin  prnpriis.  A 
Judgment  de  bonis  UstaU/ris  Is  one  against  the  gooda 
of  tbe  decedent. 

Injunctions  were  refused  against  proce<*d1ngs  on 
Judgments  de  bonis  proprUs.  Brook  v.  Skinner,  2 
Meriv.  481,  note;  Kent  v.  Pickering,  5  Sim.  560; 
Buries  v.  Popplewell,  10  Sim.  883;  Lee  v.  Park.  1 
Keen,  714,  6  L.  J.  Cb.  N.  S.  03;  Etberidge  v.  Womer- 
sley, supra:  Terrewest  v.  Featherby,  2  Meriv.  480. 

But  see  Yemon  v.  Thellusson:  Bouse  v.  Jones; 
and  Morrice  v.  Bank  of  England,— <n/ra. 

So  an  injunction  will  not  be  granted  against  the 
enforcement  of  a  Judgment  of  a  county  court  by 
imprisonment  against  a  sole  executrix  personally^ 
where  the  creditor  obtained  such  Judgment  pre- 
vious to  the  administration  order,  but  the  court 
ordered  payment  to  such  creditor  by  the  receiver 
of  tbe  estate,  without  prejudice  to  the  question 
whether  the  executrix  should  be  allowed  the  pay- 
ment.  Etheridge  v.  Womersley,  supra. 

And  in  Brook  v.  Skinner,  supfio,  it  was  held  that 
if  the  plaintiff  at  law  recovered  a  Judgment  againat 
an  executor  de  bonis  testaloris  an  execution  would 
not  be  allowed  on  such  a  Judgment;  but  if  a  Judg- 
ment was  recovered  de  bonis  propriis,  the  court 
could  not  restrain  the  execution.  But  thto  case  waa 
criticised  in  Yemon  v.  Thellusson,  infra. 

And  where  the  executors  pleaded,  in  an  action  of 
law.  that  there  was  a  decree  for  administration,  in- 
stead of  applying  for  an  injunction,  and  the  plea 
was  bad  and  Judgment  given  for  plaintiff,  the  court 
restrained  tbe  use  of  the  Judgment  against  the  as- 
sets, but  not  against  the  administrator  personally^ 
on  the  ground  that  if  a  Judgment  la  recovered  da 
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boftit  CeaCotorte,  €t  «i  nofi,  (te  iMmifproprf^f,  tbe  court 
would  not  protect  the  executor  from  personal  11a- 
billtjr.    BurteBv.  PoppJewelLcupra. 

And  an  injunction  waA  granted  restraining  an  ex- 
ecution against  assets  on  a  Judgi^ent  dt  bonia  tw- 
talnria,  et  si  tion,  de  bonis  proprUs,  but  not  restraln- 
Inir  proceedlnirs  affainst  the  executor  personally, 
wtiere  a  decree  had  been  obtained  for  admioistTa- 
tiOD.    Kent  V.  Pickering,  supra. 

And  where  a  Judgment  bad  been  obtained  against 
an  executor  dc  honii  tesUjUoria,  et  ti  tion,  de  bonis 
proprUs^  by  default,  an  injunction  was  refused  on 
application  of  the  executors,  where  no  satisfactory 
aooouDt  was  given  of  the  assets,  although  a  decree 
was  afterwards  obtained  for  administration,  but 
to  which  decree  the  Judgment  creditors  were  not 
parties,  as  the  executors  by  allowing  Judgment  by 
default  admitted  assets.  Lee  v.  Park, supra. 

Id  Terrewest  v.  Featherby,  tupra^  an  injunction 
was  refused  against  restraining  a  creditor  from  pro- 
ceediDR  at  law  upon  a  verdict  which  would  entitle 
him  to  a  Judgment  de  bonU  pnturUi  against  an  ex- 
eoutor«  as  the  Judgment  would  be  of  no  service  if 
tlie  crpditor  were  delayed  by  a  suit  until  it  could  be 
aaoertalned  whether  there  are  assets  of  the  testator 
to  answer  his  demands,  which  might  not  be  until 
after  all  chance  of  recovering  against  the  executor 
de  borUa  propriU  is  gone.  This  case  was  criticised 
suod  authority  denied  in  Vernon  v.  Thellusson, 
tnfra. 

In  an  action  by  a  creditor  against  an  heir  who 
pleaded  a  fiUse  plea,  an  injunction  was  granted 
as&lDSt  an  execution  against  the  assets,  at  the  in- 
stance of  another  Judgment  creditor,  where  the  de- 
cree was  prior  to  the  Judgment,  but  not  from  pro- 
ceeding :igalnst  the  heir  personally.  Price  v.  Evans, 
4  Sim.  51-1. 

flut  in  Vernon  v.  Thellusson,  1  Phill.  Cb.  408,  14 
ru  J.  Ch.  N.  K.  83, 9  Jur.  145. 7  Jur.  608,  it  was  held  that 
after  a  decree  for  administration  an  injunction 
will  be  granted  against  proceedings  on  a  writ  of 
sci.  fa.  against  the  executor,  by  a  creditor  having  a 
Judgment  against  decedent,  although  the  executor 
bad  pleaded  pUne  adminietravIL  But  a  showing 
of  the  assets  was  required,  and  the  authority  of 
Terrewest  v.  Featherby  and  Brook  v.  Skinner,  su- 
pra, is  denied. 

And  where  a  verdict  had  been  obtained  against  an 
administrator  on  a  plea  of  pUne  adminiglravit 
pTXJgler  and  for  costs  de  bonU  propriU,  and  a  decree 
for  administration  rendered  pending  the  action,  an 
tojunctjon  was  granted  against  the  creditor  pro- 
ceeding on  the  Judgment  on  the  payment  of  the 
costs  by  the  administrator.  Iiord  y.  Wormleighton, 
Jaclia. 

After  a  decree  for  administration,  proceedings 
ajralnat  an  heir,  by  a  bond  creditor  of  the  estate, 
were  enjoined,  although  the  heir  had  pleaded  at 
law  riefiaper  descent,  and  although,  if  such  plea  was 
false,  the  creditor  would  have  been  entitled  to 
Judgment  de  bonis  propriis.  Bouse  ▼.  Jones,  1 
Phill.  Ch.  464, 14  L.  J.  Ch.  N.  a  4. 

Or  where  the  administrator  had  pleaded  a  false 
plea  at  law  to  gain  time  to  apply  for  a  decree  of 
distribution.  Fielden  y.  Fielden,  1  Sim.  ft  Btu.  S66. 
In  Morrice  v.  Bank  of  England,  Oss.  L  Talb.  217, 
alBrmed  in  2  Bro.  P.  C.  46S,  where  several  Judgments 
had  been  otitained  against  the  executrix  de  bonis 
proprUA,  and  also  decrees  for  the  payment  of  certain 
creditors,  on  a  bill  filed  to  have  equal  distribution 
of  sfsets,  it  was  held  that  a  decree  was  of  the  same 
dignity  as  a  Judgment,  and  that  a  decree  creditor 
had  priority  over  a  creditor  who  had  not  obtained 
a  Judgment,  and  a  Judgment  de  bonis  proprUs  would 
be  restrained,  for,  unless  enjoined,  the  executrix 
would  have  to  pay  the  same  out  of  her  own  pocket, 
and  a  reference  of  the  matter  was  made  to  a  mas- 
ter to  take  an  account  and  to  pay  off  the  decrees 
and  Judgments  according  to  their  priorities. 
Where  the  Judgment  is  de  bonis  tssiatoris^  there  is 
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some  conflict  of  decisions  as  to  granting  injunctions 
against  proceedings  under  the  same. 

As,  where  the  Judgment  was  against  the  exeootor 
debonis  testatoris^  and  a  decree  for  administration 
was  immediately  made  in  a  creditor's  suit  for  ad- 
ministration, the  Judgment  concludes  the  executor 
upon  the  question  of  assets,  where  there  is  no  show- 
ing  made  of  any  other  liability  by  Judgment,  and 
an  injunction  was  refused.  Vincent  t.  Oodson,  8 
De  O.  ft  S.  717. 

And  an  Injunction  was  refused  where  a  fl.  fa.  had 
been  Issued  before  the  debtor  died,  and  after  his 
death  a  suggestion  was  entered  on  the  record  entit- 
ling the  creditor  to  an  execution  against  the  ex- 
ecutrix, obtaining  a  charging  order  nisi  upon 
shares  belonging  to  the  debtor,  although  after  the 
order  nisi  was  entered,  and  on  the  same  day,  a  de- 
cree was  made  for  the  admlnistradon  of  the  estate* 
as  the  charging  order,  when  made  absolute,  oper- 
ates from  the  making  of  the  order  nisL  Haly  v. 
Barry,  L.  K.  8  Cb.  452, 87  L.  J.  Ch.  728,  ]i8  Week.  Bep. 
8M,  18L.T.N.8.49L 

In  Drewey  v.  Thacker,  8  Swanst.  548,  it  is  ques- 
tioned whether  on  a  bill  filed  for  administration  of 
assets  the  court  will  restrain  proceedings  on  a  Judg- 
ment obtained  by  a  creditor  against  a  personal  rep- 
resentative who  had  admitted  assets  and  coni'essed 
Judgment. 

But  injunctions  were  allowed  against  proceedings 
on  Judgments  de  bonis  tesUUnris^  in  Brook  v.  Skin- 
ner, 2  Merlv.  481,  note;  Buries  v.  Popplewell,  10  Sim. 
888:  Kent  ▼.  Pickering,  5  Sim.  609;  Price  v.  Evans* 
4  Sim.  (14. 

In  Desborough  y.  Adlard,  2  Swanst.  284,  note,  an 
injunction  was  refused  against  a  Judgment  at  law 
obtained  on  a  plea  of  ne  unques  erecutor  because 
this  plea  must  needs  be  contrary  to  his  own  knowl- 
edga 

In  Cryer  v.  Goodhand,  and  another  case,  referred 
to  in  Robinson  v.  Bell,  2  Vem.  148,  verdicts  obtaineil 
against  executors  on  pleas  of  ne  unques  e^recuttir 
were  set  aside  in  equity  where  it  was  shown  that 
the  only  assets  were  goods  of  very  little  value,  as 
chimney  backs  or  a  few  pots  of  ale. 

2.  Foreign  odmifiistrotort  and  executors. 

The  levy  of  an  execution  on  lands  in  the  hands  of 
a  foreign  administrator  was  enjoined  at  the  in- 
stance of  an  heir  where  no  administrator  had  beeu 
appointed  at  the  place  where  the  injunction  hod 
been  applied  for.  Grant  v.  McDonald,  8  Grant,  Ch. 
(U.  C.)  468. 

And  an  injunction  was  granted  against  collect- 
ing a  Judgment  in  Scotland,  against  an  heir,  from 
personalty  in  the  hands  of  the  exeootors,  where  tba 
decedent  was  domiciled  in  Bngland  and  the  execu- 
tors had  obtained  a  decree  in  Bngland  forthe  admin- 
istration of  the  assets,  as  it  was  absolutely  necessary 
to  have  an  account  taken  before  the  share  of  the 
heir  can  be  ascertained.  Baiille  v.  BaiUie,  L.  B.  8 
Eq.176. 

But  in  Carron  Iron  Oo,  v.  Maolaren,  6  H.  L.  Gas. 
416,  reversing  Maclaren  v.  Stalntoo,  15  Bug.  L.  ft 
Eq.  600, ;»  L.  J.  Ch.  274, 18  Beav.  279,  an  injunction 
was  ref  used,where  a  Scotch  corporation  had  agents 
in  England,  and  a  large  stockholder  died  domiciled 
in  Bngland,  where  he  was  an  agent  for  the  com- 
pany, leaving  a  will  appointing  executors  in  both 
countries,  and  the  will  was  probated  In  England, 
and  such  of  the  executors  as  thought  fit  to  apply 
were  confirmed  by  the  Scotch  court,  and  an  order 
for  administration  was  made  in  Bngland,  and  after 
such  order  proceedings  were  taken  against  the  real 
and  personal  estate  in  Scotland,  and  it  was  ques- 
tioned whether  an  injunction  could  have  been  en- 
forced by  simply  giving  notice  to  the  oompany*s 
agent  in  Bngland. 

And  where  a  creditor  in  Scotland  refused  to  dis- 
continue his  action  there,  on  notice  of  a  decree  ob- 
tained in  Bngland  for  a  settlement  of  the  estate* 
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•s  hii  debt  wM  barred  In  BngUmd  by  Umltatioii, 
but  not  in  Scotland,  but  offered  to  submit  to  the 
injunction  so  far  as  It  went  to  restrain  execution, 
he  was  required  to  pay  tbe  costs  of  tbe  application. 
Oraham  v.  Maxwell,  1  Maon.  ft  G.  71, 1  Hall  ft  Tw. 
4^,  IB  L.  J.  Ch.  n;  a  »M8  Jnr.  ar. 

IL  Oostt. 

A  creditor  proceeding  at  law  amdnst  an  executor. 
After  a  decree,  was  allowed  his  costs  preyious  to 
the  notice  of  tbe  decree,  but  not  his  costs  of  tbe 
motion  to  enjoin.  Anonymous,  2  Sim.  ft  8tu.  42L 
To  tbe  same  effect,  fiayward  ▼.  Constable,  2 
Younge  ft  C  Bxch.  4B;  Gardner  v,  Garrett,  20  Bea^. 
400.  See  Graham  v.  Maxwell,  1  Macn.  ft  G.  71,  1 
Hall  ft  Tw.  427, 18  L.  J.  Ch.  N.  8.  226, 18  Jur.  217. 

Where  an  administratrix  did  not  rest  on  thede- 
oree  of  administration  but  appeared  to  the  action 
«t  law,  tbe  court  awarded  tbe  creditor  the  costs  at 
law  and  tbe  costs  of  the  motion  for  iojunotion, 
«nd  required  the  assets  to  be  brougrbt  into  court, 
«Dd  then  allowed  the  injunction.  Turner  ▼•  Con- 
nor, 16  81m.  680. 

And  in  Jones  tr.  Jones,  5  Sim.  678.  it  was  held  the 
creditor  was  entitled  to  costs  of  Uie  motion  made 
by  an  executor  after  decree,  to  obtain  an  Injuuo- 
tloD  against  proceeding  at  law. 

But  after  notice  of  a  decree  to  account,  a  cred- 
itor proceeding  at  law  against  an  executor  is  In 
contempt,  and  on  motion  for  an  injunction  the 
creditor  would  be  refused  costs  of  the  further  pro- 
ceedings at  law,  and  tbe  costs  of  the  application. 
Jones  ▼•  Brain.  2  Younge  ft  C  Ch.  Cas.  170;  Curre 
T.  Bowyer,  8  Madd.  450. 

b.  American  deetotorw, 
•        1.  To  obtain  equal  dtstributUm  of  aneU, 

Some  courts  haye  granted  injunctions  to  protect 
«n  equal  distribution  of  assets,  and  to  prevent  one 
creditor  from  obtaining  an  undue  preference,  by 
reason  of  his  Judgment  against  a  personal  repre- 
eentative.  Thompson  t.  Brown,  4  Johns.  Ch.  610; 
Brooks  V.  Dent,  4  Md.  Ch.  478;  Haydon  v.  Goode,  4 
Hen.  ft  M.  460;  Rogers  ▼.  King,  8  Paige,  210;  Boll- 
man  V.  Warner,  888.  G.  464;  Williams  v.  Benedict,  49 
U.  8. 8  How.  107. 12  L.  ed.  1007:  Lylee  ▼.  Halton,  0 
•GUI  ft  J.  122;  Miller  v.  Klce,  1  Band.  (ya.)438:  Pen- 
•delton  v.  Stuart,  6  Munf.  877;  Pickett  ▼.  Stewart, 
1  Band.  (Ya.)  478  (Appendix);  Boyall  ▼.  Johnson,  1 
Band.  (Va.)  421  (cKettim). 

In  Re  City  Bank,  10  Paige,  878,  and  in  McKay  v, 
Oreen,  8  Johns.  Ch.  60,  the  question  was  not  decided. 

Some  of  the  above  cases  were  on  the  ground  that, 
«fter  a  decree  for  an  accounting  against  an  ex- 
ecutor or  administrator  and  for  disclosure  of  assets, 
«n  Injunction  will  be  granted  to  prevent  the  col- 
lection of  claims  by  creditors  at  law.  Thompson  y. 
Brown:  Brooks  r.  Dent,  and  Bogers  ▼.  King,— 
eupm. 

Other  cases  do  not  make  this  distinction,  but  pro- 
tect tbe  estate,  as  where  tbe  sale  would  endanger 
the  collection  of  other  claims  not  in  the  Judgment, 
where  a  large  part  of  the  estate  has  been  taken  from 
the  administrator  without  objection,  and  there  are 
ether  debts.    Bollman  ▼.  Warner,  88  8.  a  404. 

Or  where  the  Judgment  did  not  entitle  the  plain- 
tiff to  a  prior  lien  under  the  laws  of  MisBlsslppl. 
Williams  y.  Benedict,  49  U.  &  8  How.  107,  12  L.  ed. 
1007. 

Or  where  the  order  allowing  a  claim  was  made 
without  notice  to  tbe  executor,  and  he  bad  no 
remedy  by  appeal  or  certiorari,  wbere  tbe  claim 
Is  attacked  as  fraudulent  and  without  considera- 
tion.   Propst  y.  Meadows,  18 lU.  1R7. 

So,  a  Judgment  in  favor  of  a  distributee  of  an 
estate  was  enjoined  in  part,  on  the  ground  that  a 
«uit  had  been  filed  against  the  ^eoutor  for  a  large 
sam,^ and ^  the  distributee  was  liable  foroontrlbu- 
tlQn.   LyleflT.UattOD,0OillftJ.122. 
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And  an  injunction  was  granted  in  Cayorof  aa 
heir  who  was  also  an  administrator,  against  the 
collection  of  Judgment  on  his  paying  out,  as  heir, 
a  pro  rata  equal  to  what  has  already  been  paid  to 
some  bond  creditors,  and  the  injunction  was  then 
continued  until  assets  were  obtained  sufflotent» 
which  could  be  shown  by  a  scire  facias.  Haydon  y. 
Goode,  4  Hen.  ft  M.  460. 

In  Re  City  Bank,  10  Paige,  878,  it  was  said  that 
after  final  decree  for  distribution  of  a  fund  in  the 
hands  of  personal  representatives,  for  the  benefit 
of  all  creditors,  the  court  may  enjoin  a  creditor 
from  proceeding  at  law  to  enforce  bis  claim  after 
he  has  made  his  election  to  proceed  In  tbe  chancery 
court  under  the  decree. 

In  McKay  v.  Green,  3  Johns.  Cb.  66,  the  question 
as  to  whether  on  a  bill  against  ^  personal  represen- 
tative to  account  an  Injunction  would  be  granted 
against  creditors  proceeding  at  law,  is  not  decided. 

Where  Judgments  were  confessed  by  an  executor 
under  the  belief  that  there  were  ample  assets,  but 
owing  to  an  unexpected  depreciation  the  aasets 
proved  inadequate,  and  counsel  bad  withdrawn 
from  the  case  at  the  time  of  trial,  an  Injunction  was 
granted,  and  an  account  ordered  of  legal  assets  and 
priorities  of  debts.  Miller  y.  Bice,  1  Rand.(y  a.)  488. 
To  tbe  same  effect,  Pendleton  y.  Stuart,  0  Munf. 
877. 

Or  where  the  executor  was  unable  to  plead  at 
law  owing  to  the  Rtate  of  the  aasets,  wbere  the 
Judgment  was  obtained  probably  contrary  to 
Justice,  without  fault  of  tbe  executor.  Pickett  y. 
Stewart,  1  Band.  (Va.)  478  (Appendix). 

And  where  a  showing  was  made  that  there  had 
been  sufllclent  assets  to  pay  the  debts,  but  that  a 
large  part  had  been  taJren  from  him  by  paramount 
title,  an  injunction  was  granted*  Boyall  v.  John- 
son, 1  Band.  ( Ya.)  4SL  »• 

But  an  Injunction  was  refused  afaralnst  the  en- 
forcement of  Judgments  against  the  admin istra* 
tor  on  tbe  ground  of  depredation  of  assets, 
which  arose  from  the  fact  that  the  administrator 
had  not  used  due  diligence.  Weakley  v.  Gurley, 
00  Ala.  889. 

Or  for  insufficiency  of  assets, where  the  Judgment 
was  entered  on  confession.  Brenner  v.  Alexander, 
10  Or.  848. 

Or  where  no  defense  was  made  against  the  Judg- 
ment.   Laf on  y.  Desessart,  1  Mart.  N.  8. 71. 

And  anticipated  further  liabilities  will  not  be 

Sufficient  to  obtain  an  Injunction  in  the  abeence  of 
lew  matters  arising  since  tbe  Judgment.  Brown  ▼• 
Wilson,  SO  Ga.  634. 

And  a  levy  upon  real  estate  of  an  estate  will  not 
be  enjoined  at  tbe  instance  of  an  executor,  wherQ 
the  time  of  settlement  has  long  since  expired,  and 
where  tbe  delay  would  shield  the  property  from 
the  collection  of  this  claim.  Johnson  y.  Conneott* 
out  Bank,  21  Ck>nn.  148. 

And  an  execution  sale  for  a  mechanic^  lien  win 
not  be  enjoined  on  tbe  ground  that  there  are  claims 
against  the  property  which  will  depreciate  the  sale. 
Bobifison  v.  Thompson,  80  Ga.  068. 

And  under  Mont.  Comp.  Stat.  6th  diy.  1 1879,  pro- 
viding that  persons  not  made  parties  to  a  mechan- 
ius*  lien  action  shall  not  be  bound  by  such  proceed- 
ings, an  Injunction  to  restrain  a  sale  under  a  deoreo 
foreclosing  a  mechanics*  Hen  will  not  lie  at  the  suit 
of  an  administrator  who  claimed  that  the  do» 
cedent  was  the  owner  and  that  the  parties  to  the 
action  never  had  any  Interest  In  the  property,  lio- 
Cormlck  v.  Rlddell,  10  Mont.  407. 

And  an  executor  who  had  purchased  land  lie- 
longing  to  the  estate  Is  notentliledto  an  Injunction 
against  tbe  sale  of  such  land  on  Judgments  against 
the  estate,  on  the  ground  that  such  Judgments 
were  irregularly  obtained,  as  tbe  remedy  at  law  by 
Writ  of  error  pre vents'in Junction:  and  it  was  held 
there  was  no  error  and  the  land  should  be  sold* 
1  Eyster^s  App^U,  05  Pa.  473^ 
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And  an  admintotrator  Is  not  entitled  to  an  in- 
junction against  an  execution  sale  of  a  mortirage 
creditor*  i>rooeedinff  in  rem,  and  under  proceedings 
4n  rem  no  other  court  can  interfere  with  the  sale. 
lAmorere  ▼.  Oox*8  Succession,  8S  La.  Ann.  SAB. 

But  the  administrator  of  the  owner  of  personal 
property  appointed  after  a  Judgment  in  trover  bad 
tieen  obtained  between  two  other  persons  for  the 
flame  property,  may  obtain  an  injunction  against 
Che  settlement  and  enforcement  of  the  Judgment, 
where  both  the  plaintiff  and  defendant  in  the 
trowvr  suit  are  insolvent,  and  the  remedy  at  law  is 
InadeQuate  as  the  plalntltT  at  law  might  make  way 
with  the  property  before  it  could  be  recovered. 
Sims  V.  Goodwyn,  81  Ga.  2B7. 

The  fact  that  an  administrator  loaned  money  of 
the  estate  to  a  purchaser  of  slaves  will  notauthor- 
fae  a  levy  on  the  daves  on  an  execution  against 
the  administrator  where  he  accounts  for  all  assets. 
Whitton  V.  Terry,  6  Leigh,  189. 

2.  2b  protect  hein  and  ItgaUes. 

In  regard  to  injunctions  against  sales  of  the  inter- 
est of  the  heir  where  the  execution  is  against  the 
hetr,  the  injunction  will  not  be  granted  where  the 
estate  is  not  affected,  bnt  will  be  granted  where  the 
interest  of  the  heir  is  not  ascertained,  or  the  prop- 
erty levied  on  does  not  belong  to  the  heir. 

Where  the  time  for  settlement  had  long  since 
transpired,  a  sale  on  execution  against  a  legatee  of 
personal  property  bequeathed  to  such  legatee  will 
not  be  enjoined  where  there  is  a  remedy  of  trespass 
or  trover,  and  no  allegation  that  such  property  is 
necessary  to  pay  the  debts  of  the  estate,  or  that  the 
levying  creditors  are  insolvent,  as  where  the  bill 
of  complaint  alleged  that  If  the  legatee  has  an  in- 
terest in  the  estate  subject  to  execution  she  has 
more  than  sufHolent  to  riay  all  her  debts,  although 
It  was  alleged  t)iat  the  property  was  family  relics. 
Johnson  v.  Oonneotlcut  Bank,  21  Ck>nn.  14B. 

A  leTy  and  sale  of  the  interest  of  an  heir  will  not 
he  enjoined,  as  the  purchaser  of  such  interest  will 
take  it  subject  to  the  right  of  the  administrator's 
remedy  against  the  land  for  any  advancement. 
Bobinson  v.  Joplln,  64  Ala.  70. 

Bnt  a  sale  of  a  share  of  an  heir  under  an  attach- 
ment for  debt  will  be  en  Joined*  where  it  is  not  clear 
that  the  claim  of  defendants  is  not  a  legal  and  Just 
Hen  upon  the  estate  on  account  of  advancement 
having  been  made  to  such  heir,  and  that  question 
never  having  been  decided  before  in  this  state,  the 
injunction  was  continued  until  the  hearing,  as  a 
eale  under  the  attachment  would  work  a  sacrifice. 
Havens  v.  Thompson,  28  N.  J.  Eq.  9ZL 

So,  a  levy  upon  an  undivided  interest  as  the  prop- 
erty of  another  heir,  where  he  had  received  an  ad- 
vancement exceeding  his  portion,  will  be  enjoined. 
Dyer  v.  Armstrong,  5  Ind.  487. 

Legacies  In  the  hands  of  an  executor  or  admln- 
Istiator  with  the  will  annexed  pending  the  settle- 
ment  of  the  estate,  whether  general,  <h— onstra- 
tive,  or  specific,  are  not  subject  to  levy  and  sale 
under  an  execution  against  the  legatee,  and  such 
eale  will  be  enjomed,  as  in  the  custody  of  the  Imw, 
at  the  suit  of  the  administrator.  Stout  v.  La  Eol- 
lette,  64  Ind.  86S. 

And  an  injunction  will  be  granted  against  a  sale 
ttnder  a  levy  upon  a  share  of  stock  where  the  de- 
vise was  to  the  legatee  and  other  legatees  severally 
of  ioertain  specified  sums  of  money  to  be  paid  out 
of  the  stock  and  the  residue  to  other  parties.  Ibid. 
•<Ab  to  execution  against  shareholders,  see  Bargate 
V.  Shortridge  and  Hampson  v,  Weare,  infra  XIX. 

4U4.) 

And  an  execution  sale  on  a  Judgment  against 
another  heir  who  had  no  Interest  in  the  property 
wiU  be  enjoined.  Havens  v.  Thomjison,  80  N.  J. 
Sq.  88B. 

In  regard  to  injunctions  against  a  sale  of  prop- 
erty cii^imed  by  a  legatee  or  distributee  on  an  exe- 
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cutlon  against  the  .estate,  where  the  property  la 
claimed  by  a  legatee  and  It  has  been  delivered  to 
him,  a  sale  will  be  enjoined  unless  It  is  necessary 
to  pay  the  debts,  or  where  the  Judgment  should  be 
against  the  heir,  but  a  distributee,  heir,  or  pur- 
chaser cannot  obtain  an  injunction  where  it  is  not 
shown  that  other  property  sufficient  to  pay  debta 
h  not  accessible  to  levy. 

In  Sampson  v.  firyce,  5  Hunf .  17K,  a  11.  fa.  against 
the  estate  of  a  testator  levied  on  slaves  specifically 
bequeathed.  In  the  possession  of  a  legatee  as  his 
property  by  delivery  from  the  executor  or  with  his 
permisBlon,  was  enjoined  where  it  was  not  id^owii 
to  be  necessary  to  pay  the  debts  of  the  estate. 

And  the  same  was  held  in  Scott  v.  Halliday*  ft 
Munf.  ijOB. 

Where  k  married  woman  dies  seised  of  separate 
realty  which  is  sought  to  be  charged  with  her  ob- 
llgatioo,  a  Judgment  against  the  administrator  or- 
dering a  levy  on  the  property  is  void  as  to  the  hus- 
band and  heirs,  and  will  be  enjoined  as  a  doud  on 
title,  as  the  real  estate  of  a  deceased  married  woman 
can  only  be  charged  by  asult  against  her  heirs  who 
succeed  to  the  estate.  OUf  ton  v.  Anderson,  40  Mo. 
App.  616. 

And  in  Wilbum  v.  McOslley,  68  Ala.  486,  it  was 
said  that  under  Ala.  Oode,  1 8488,  providing  that  ad* 
ministrators  may  give  their  notes  in  their  represen- 
tative capacity,  an  injunction  will  be  granted  In 
favor  of  heirs  against  an  execution  sale  under  a 
Judgment  on  such  a  note,  if  the  Judgment  had  been 
rendered  without  any  notice  to  the  heiia. 

But,  a  distributee  of  an  estate  having  personal 
property  cannot  obtain  an  injunction  against  an 
execution  levy  on  the  same  under  a  Judgment 
against  the  administrator.  Brooks  v.  Lewis,  1 
How.  (Miss.)  2U7. 

So,  a  purchaser  from  the  heirs  Is  not  entitled  to 
an  injunction  against  an  execution  sale  of  the  land 
on  a  Judgment  rendered  before  the  Intestate  died, 
where  there  is  not  sufficient  showing  of  assets  In 
the  hands  of  the  administrator.  Moore  v.  Wright, 
14  Bich.  Bq.  188.  To  the  same  effect,  Latimer  v. 
Ballew,41S.a617. 

And  a  creditor  having  a  decree  against  an  estata 
authorizing  a  levy  will  not  be  enjoined  at  the  in- 
stance of  a  legatee  claiming  that  the  testator  had 
set  apart  specific  property  for  payment  of  his  debts. 
MaxweU  v.  MaxwelU  B.  M.  Cbarlt  (Ga.)  4iin. 

And  a  sale  of  lands  under  foreclosure  proceed- 
ings against  an  administrator  will  not  be  enjoined 
at  the  Instance  of  heirs,  where  the  bill  does  not 
show  that  jtbe  decree  was  not  authorized  by  the 
bill  of  foreclosure,  and  Fla.  J)lg.  p.  800,  makes  real 
estate  in  the  bands  of  an  administrator  liable  to  an 
execution  against  such  representative.  Merritt  v* 
Daffln,  24  Fla.  880. 

8,  Judgments  aoaUut  odminiKtraton  or  sveeiiton 

penonaUy, 

A  decree  of  insolvency  of  the  estate  will  entitle 
the  administrator  to  an  injunction  against  an  exe- 
cution against  him  personally  after  a  retttm  of  no 
property  on  an  execution  to  be  levied  de  bonU  In- 
iestatorU  as  under  Ala.  Bev.  Oode,  18196,  the  lien  or 
priority  of  the  Judgment  is  lost  by  the  declaration 
of  insolvency,  and  it  must  be  filed  as  any  other 
claim.  Balkum  v.  Harper,  50  Ala,  488;  Lambert  v. 
Mallett,  Id.  78. 

And  under  Pa.  act  1874,  requiring  the  orphans* 
court  to  enjoin  acts  contrary  to  law  and  equity  and 
prejudicial  to  the  property  over  which  the  court 
has  Jurisdiction,  an  injunction  should  be  granted 
restraining  a  sale  under  execution  against  the  ad^ 
minlstrator  personally,  of  personal  property  be- 
queathed to  the  administrator  until  final  accounk 
Be  Turner's  Estate,  7  Kulp,  481. 

But  where  a  creditor  of  an  executor  forbears  to 
sue  for  many,  years,  a^d  faith  and.credit  are  given 
to' the  executor  personally 'by  another  on  thfO  ba> 
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lief  that  the  inroperty  it  bis  individually,  an  injunc- 
tion will  not  be  granted  In  favor  of  the  former 
against  an  ejcecution  aaieby  tbe  latter  of  property 
tbat  migbt  belong  to  the  estate.  Bay  v.  Bay,  Coop. 
Cb.264. 

And  an  oral  agreement  not  to  hold  tbe  adminis- 
trator personally  will  not  be  alloved  to  change  the 
effect  of  subsequent  Judgments,  or  entitle  tbe  ad- 
ministrator to  an  injunction.  Weakley  ▼.  Qurley, 
O0Ala.a09. 

4.  JuOffmenti  in  favor  of  adminirtraton  or  exeeutcn, 

Tbe  release  of  the  sureties  of  an  administratrix 
will  not  authorize  an  injunction  against  an  execu- 
tion on  a  debt  of  the  succession,  as  she  is  entitled 
to  collect  the  same  until  removed  from  oflBoe. 
Norrls  v.  Frlstoe,  8  La.  Ann.  640. 

And  tbe  heir  of  an  estate  is  not  entitled  to  an  in- 
junction against  proceedings  to  collect  a  Judgment 
which  he  claims  belongs  to  the  estate,  and  which 
Judgment  was  transferred  by  tbe  aiministratrlx  to 
another  party  before  her  final  settlement,  where 
no  attempt  is  made  to  impeach  tbe  final  settle- 
ment.   Grayson  v.  Wilson,  97  Miss.  658. 

A.  Saie  to  pay  debtM, 

An  injunction  will  be  granted  against  final  pro- 
cess, or  a  sale  of  property  of  the  estate  to  pay 
debts,  wbcre  the  complainant  has  a  superior  equity 
or  such  sale  is  unnecestiary,  but  will  not  be  granted 
where  there  are  other  remedies  equally  available. 

A  purchaser  of  land  f  nim  belrs  is  entitled  to  an 
injunction  against  a  sale  under  an  order  of  tbe 
probate  court  to  pay  the  debts,  where  the  adminis- 
trator had  sufficient  personal  assets  to  pay  all 
debts  which  were  wasted.  Banks  v.  Speers  (Ala.) 
16So.  Bep.£6. 

And  a  purchaser  of  land  at  a  sheriff *s  sale  on  a 
judgment  against  a  decedent  ia  entitled  to  an  in- 
junction against  a  sale  subsequently  ordered  by 
the  probate  court  of  tbe  same  land  on  a  debt 
against  the  estate  barred  by  limitation.  Moody  v. 
Harper,  88  Miss.  508. 

Or  against  a  decree  of  a  probate  court  granting 
the  widow  dower  in  tbe  same  land,  where  her  claim 
of  dower  baa  been  barred  by  limitation.    Ibid, 

And  an  injunction  will  be  granted  against  a  sale 
to  pay  debts  under  an  order  of  probate  court, 
where  the  administrator  has  been  guilty  of  unrea- 
sonable delay  for  twelve  years,  and  tbe  right  to  ap- 
pear and  contest  the  order  In  the  probate  court 
will  not  prevent.    Gunby  v.  Brown,  86  Mo.  253. 

And  will  be  granted  against  the  sale  of  realty 
ordered  by  tbe  county  court,  where  the  distribu- 
tees come  into  chancery  asking  for  an 'account, 
where  alone  it  can  be  taken,  and  the  propriety  of 
the  sale  of  the  land  determined  and  the  rights  of 
all  tbe  parties  adjusted.  Finger  v.  Finger,  64  N. 
a  168. 

So,  the  holder  of  a  perfect  deed  made  by  decedent 
may  have  injunction  against  a  sale  of  the  property 
as  the  property  of  the  vendor^s  succession,  und6r 
an  order  of  sale  provoked  by  his  administratrix. 
Thompson  v.  Herring,  46  La.  Ann.  09L 

And  a  sale  of  the  estate  ordered  by  a  court  of 
ordinary  will  beenjoined,  where  there  are  no  debts, 
and  the  real  estate  can  be  divided  in  kind,  although 
an  appeal  has  been  taken  from  a  refusal  of  the 
ordinary  to  revoke  the  order  of  sale,  and  the  ap- 
peal withdrawn  on  an  alleged  agreement  to  forego 
the  sale  of  all  but  one  lot.  as  Ga.  Code,  M  2246, 
24A8,  provide  that  a  sale  of  real  estate  shall  not  be 
ordered  except  when  necessary  to  pay  debts.  Mo- 
Cook  V.  Pond,  72  Ga.  150. 

Although  an  injunction  will  not  be  granted  to  a 
purchaser  at  a  void  probate  sale  against  a  suit  in 
ejectment  by  the  heirs,  the  execution  of  the  Judg- 
ment may  be  enjoined  on  the  ground  that  his 
money  has  paid  off  debts  of  the  estate,  for  which 
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he  should  have  a  lien  on  the  land.  Hill  v«  BlU* 
ingsly,  58MiBS.lll. 

But  an  injunction  will  not  be  granted  against  the 
distribution '  of  an  estate  in  a  county  court  after  a 
sale,  where  such  court  has  Jurisdiction  to  grant  re- 
lief.   Parkes  v.  GUbert,  1  Baxt.  97. 

And  the  sale  of  personal  property  to  pay  debt* 
will  not  be  enjoined  where  there  is  a  remedy  at 
law  of  trespass  or  trover.  Howell  v.  Howell«  S 
Ired.  Eq.  268. 

In  order  to  restrain  the  execution  of  an  order  of 
sale  to  pay  debts  of  an  estate,  the  heir  opposinic 
must  allege  and  also  prove  that  tbe  debts  do  not 
exist.    Lehman  v.  Worley,  40  La.  Ann.  620. 

And  an  injunction  against  a  Judgment  of  a  o6urt 
of  ordinary,  granting  the  administrator  leave  to 
make  a  sale,  will  not  t>e  allowed  without  alleirlng 
some  special  reason.  Sanders  v.  Slaughter,  81^ 
Ga.  84. 

Damages  should  not  be  awarded  against  an  ab» 
sent  defendant  or  curator  ad  hoc^  acting  conscieo- 
tiously,  where  an  injunction  is  obtained  by  him 
against  a  sale  under  a  sale  bond  taken  by  an  ad- 
ministratrix, and  the  injunction  is  dissolved.  Cobb 
V.  Bicbardson,  80  La.  Ann.  1228. 

XII.  In  favor  of  atniffnee  for  creditors. 

Where  the  lien  of  the  execution  is  prior  to  the 
right  of  the  assignee  for  creditors,  an  injunction 
will  not  be  granted  to  prevent  a  sale,  or  where 
there  is  an  adequate  remedy  at  law,  but  will  be 
granted  where  such  remedy  is  necessary  to  pro- 
tect the  property  for  tbe  creditors. 

So,  where  the  title  does  not  pass  to  the  assignee 
for  creditors  until  the  recording  of  the  assignment, 
an  execution  issued  against  tbe  aiisignor  before 
the  recording  of  tbe  assignment  will  not  l>e  en- 
joined. Forkner  v.  Shafer,  56  Ind.  120;  New  v* 
lieissner.  Id.  118. 

And  under  Cal.  insolvent  act,  I  (l|,  authorizing  an 
order  prohibiting  the  payment  ot  debts  and  de- 
livery of  property  belonging  to  a  debtor  for  bis 
use,  an  Injunction  will  not  be  granted  against  tbe 
sale  under  an  execution  which  was  levied  before 
insolvency  proceedings  were  commenced.  Ver- 
mont Marble  Co.  v.  San  Francisco  City  Sc  County 
Super.  Ct.  99  Cal.  579. 

And  Ind.  Bev.  Stat.  6  2011,  providing  that  a 
holder  of  a  lien  on  assigned  property  must  exhaust 
his  lien  before  receiving  any  of  the  fund  assiirned 
for  creditors,  implies  his  right  to  make  a  sale,  and 
a  subsequent  assignee  is  not  entitled  to  an  injunc- 
tion against  tbe  same.    Ades  v.  Levi,  137  Ind.  506. 

And  an  injunction  against  a  sale  on  execution 
against  the  assignor  was  refused  on  the  ground  of 
a  remedy  at  law  for  damages  or  claim  and  delivery. 
Chittenden  v.  Davidson,  20  Jones  &  S.  421. 

Or  a  remedy  at  law  to  recover  the  value  of  tbe 
goods  from  the  sheriff.  Drewson  v.  American 
Surety  Co.22  N.  Y.  Week.  Diu.  562. 

Where  a  Judgment  was  rendered  the  day  before 
an  assignment  for  creditors  by  tbe  debtor,  and  a 
levy  was  made  after  the  assignment  and  set  aside 
as  contempt  of  court,  the  Judgment  was  reversed 
on  tbe  ground  that  a  creditor  bos  a  right  to  contest 
title  by  levy  of  execution.  Davis  v.  Michener,  106 
Pa.  895. 

But,  where  Judgment  was  obtained  against  tbe 
assignor  after  an  assignment,  an  execution  sale 
was  enjoined  as  a  cloud  on  title  at  the  suit  of  the 
assignee,  where  the  creditor  assented  to  the  assign- 
ment and  the  levy  was  not  made  on  the  interest  of 
the  debtor,  but  upon  the  whole  property.  Wllholt 
V.  Cunningham,  87  Cal.  468. 

And  under  Md.  act  1805,  chap.  110,  i  7,  providing 
that  the  trustee  in  insolvency  shall  sell  the  prop- 
erty, and  pay  .all  Judgments  and  liens,  but  no 
lien  shall  attach  unless  levy  Is  made  prior  to 
Insolvency  proceedings,  an  injunction  will  be 
granted  against  sales  on  execution  against  the 
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debtor,  io  order  to  allow  the  trustee  to  admJnteter 
tlie'fuiMl«and«the  HeDBwlil  be  protected.  Alex- 
ander T.  GhlseRn.  5  Gill,  188. 

AD  tnjunotion  was  granted  against  a  judfrment 
directed  speoldcally  airalnst  oertain  land,  votd  be- 
cause It  was  for  a  meebanto*8  lieu,  aod  the  debtor 
hud  made  an  aasJffnment  for  creditors  before  the 
suit  was  filed,  and  the  asslRoee  was  not  a  party,  as 
it  will  be  a  cloud  on  the  Utle  and  the  property  is  In 
the  oustody  of  the  law.  Quinby  ▼.  Slipper,  7 
Wash.  475. 

And  rales  under  sucoesslTe  levies  of  executions 
were  enjoined  at  the  Instance  of  an  assliniee  for 
creditors  where  it  was  impossible  to  tell  what  part 
of  the  property  was  seized  under  each  particularex- 
eeutfon,  as  the  New  York  statute  of  1888,  requiring 
the  court  to  approve  indemnifyinfr  bonds,  which 
released  the  sberilf  from  all  liability,  rendered  the 
remedy  at  law  uncertain.  Newoombe  ▼.  Irying 
Nat.  Bank,  51  Hun.  220. 

And  a  frencral  creditor  is  entitled  to  an  injunc- 
tion airalnst  a  le\'y  by  another  creditor  after  the 
county  court  has  acquired  Jurisdiction  of  an  in- 
aolvent  estate  and  as  the  county  conrt  cannot 
irrant  an  injunction  the  circuit  court  may;  and  the 
etatute  requiring  a  bond  as  condition  precedent  to 
an  inJuDCtioD  wiU  not  authorise  a  dissolution  for 
want  of  a  bond,  as  this  case  Is  not  within  the 
cpirit  of  that  statute,  although  it  may  be  within 
the  letter  of  the  rame;  and  failure  to  attach  a  copy 
of  theswom  claim  will  not  be  cause  for  dissolution* 
ScarleU  ▼.  Hicks,  13  Fla.  814. 

Where  a  Judgnfent  creditor  levied  on  property 
In  defiance  of  an  assignment  for  creditors,  and  an 
injunction  was  obtained  against  the  sale,  the  of- 
ficer was  held  to  be  a  necessary  party  to  the  in- 
Jonction  suit,  and  being  a  citizen  of  that  state  pre- 
vented a  removal  of' the  cause-  to  the  Federal 
court.    Nye  v.  Nightingale,  6  R.  I.  i89. 

As  to  injurlctions  in  Insolrency  proceedings 
aflrainst  suits  in  foreign  statei>,  see  note  to  Thorn- 
dike  V.  Thorndfke  (Hi.)  21  L.  B.  A.  7L 

XnL  In  favor  of  or  ogolnst  lien  eredUon, 
a.  MortQaQu  of  ehatUlBm 

There  is  some  conflict  of  authority  as  to  the  right 
of  a  chattel  mortgagee  to  obtain  an  injunction 
against  the  sale  of  chattels,  some  cases  aiBrmlng 
tbe  right  on  the  ground  of  preventing  multiplicity 
of  raits  or  to  prntect  a  trust,  some  denying  the  right 
where  the  lien  is  not  superior  to  the  lien  of  the  ex- 
ecution, and  some  on  the  ground  that  there  Is  a 
remedy  of  trespass  or  trover,  and  some  deny  the 
rigrht  on  the  particular  statute  involved. 

A  levy  under  a  mortgage  fl.  fa.,  on  certain  goods 
not  the  same  as  those  described  in  the  mortgage 
was  enjoined,  where  tbe  power  to  grant  an  injunc- 
tion in  such  a  case  was  not  denied.  Lanier  v. 
Adams,  72  Ga.  145. 

An  injunction  against  a  sale  under  an  attachment 
of  chattels  will  be  granted  at  the  instance  of  a 
chattel  mortgagee  who  flies  a  suit  to  foreclose  his 
mortirage  where  there  Is  a  dispute  as  to  tbe  title, 
as  if  allowed  to  be  sold  the  goods  won  Id  be  distrib- 
uted to  many  persons,  and  multiplicity  of  suits  will 
be  prevented  by  injunction,  and  a  receiver  will  be 
appointed.  Wiedemann  v.  8ann  (N.  J.)  81  Atl.  Bep. 
211,  distingulsfaing  Moore  v.  Diament,  41  N.  J.  Eq. 
€Ul  In  that  case  a  party  claimed  under  a  bill  of 
aale  and  an  injunction  was  refused,  and  the  ques- 
tion was  MS  to  which  person  had  the  title.  A  bond 
was  given  by  the  claimant,  and  it  was  held  that  the 
rights  of  the  parties  could  he  determined  by  virtue 
of  the  bond.  In  this  case  a  bond  was  offered  by  the 
auditor,  but  he  proposed  to  sell  the  goods;  and  it  is 
held  that  such  a  tale  by  the  auditor  would  cause  a 
aacrifice  of  the  goods  owing  to  a  dispute  of  the  title. 
Tbe  remedy  of  replevin  was  suggested  as  a  ground 
for  denykig  the  Injunction,  but  was  not  discussed- 
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And  the  same  rule  was  applied  in  Stratton  v.  Pack* 
er  (N.  J.)  13 Cent.  Rep.  104. 

An  irtjunctidn  In  favor  of  a  chattel  mortgagee  to 
prevent  a  sale  of  the  goods  to  be  made  by  an  as- 
signee for  creditors  of  a  mortiragor.  under  an  order 
of  another  court,  is  not  an  Illegal  interference  with 
the  other  court,  where  the  mortgagee  has  priority, 
and  the  security  will  be  impaired,  as  Ind.  Rev.  Stat. 
1884,  i  2811,  provides  that  where  property  has  been 
assigned  to  pay  debts,  the  holder  of  a  Hen  must  ex- 
haust tbe  same  before  participating  in  the  assets  of 
the  general  fund,  thus  implymg  his  right  to  disre- 
gard the  assignment.   Ades  v.  Levi,  137  Ind.  606. 

But  an  injunction  against  an  execution  aale  will 
not  be  granted  where  the  lien  of  the  same  Is  supe- 
rior to  the  chattel  mortgage.  Warner  v.  Paine,  8 
Barb.  Ch.  680. 

And  under  Tex.  Rev.  Stat.  1 2S96,  providing  that 
chattels  mortgaged  may  t>e  levied  on  and  sold  sub- 
ject to  the  mortgage,  an  execution  sale  of  the  same 
wiU  not  be  enjoined.  George  v.  Dyer,  1  Tex.  A  pp. 
CIV.  Gas.  (White  ft  W.)  780. 

And  the  remedy  of  a  mortgagee  by  third  opposi- 
tion to  claim  the  proceeds  of  sale,  prevents  an  in- 
junction against  the  sale  for  irreguiaritiefl.  James 
V.  Rreaux,  26  La.  Ann.  245. 

Or  a  remedy  in  trespass  or  trover.  Miller  r. 
Crews,  2  Leigh,  5r& 

Or  where  there  Is  a  remedy  at  law  by  an  action  of 
damages,  although  complainant  might  not  be  able 
to  maintain  replevin.  La  Mothe  v.  Fink,  8  Diss.  463. 

So,  a  mortgagee  of  personal  property  foreclosing 
his  mortgage  and  attempting  to  enjoin  by  another 
suit  a  sale  on  execution,  or  one  ordered  by  a  pro- 
bate court,  has  a  remedy  at  law  for  possession  un- 
der his  mortgage.  In  the  absence  of  any  showing  of 
Irreparable  damages,  and  be  might  have  had  a  re- 
ceiver appointed  in  his  foreclosure  suit,  and  then 
obtained  a  restraining  order  against  any  interfere 
ence,  but  he  is  not  entitled  to  an  injunction  in  a 
separate  suit   Stiliwell  v.  Oliver,  86  Ark.  184. 

And  an  injunction  will  not  be  granted  where 
complainant  has  only  a  lien  by  virtue  uf  an  encum- 
brance which  is  fraudulent,  and  he  can  require 
the  sheriff  to  take  an  indemnifying  bond.  Bowyer 
V.  Creigh,  8  Rand.  ( Va.)  25. 

And  a  lien  creditor  cannot  enjoin  an  execution 
sale  of  personal  property  where  he  would  have  a  lien 
on  the  proceeds.    Rollins  v.  Hess,  27  W.  Va.  670. 

b.  IforCgoges  o/ reo/ prop^rf y. 

An  injunction  will  be  granted  to  protect  a  mort- 
gage on  real  estate  against  an  execution  sale,  where 
extraneous  evidence  Is  necessary,  or  his  lien  la 
doubtful  or  in  danger  of  being  impaired.  But 
where  the  lien  of  tbe  mortgage  will  not  he  affected 
by  the  salcor  complainant  is  affected  by  notice  of 
fraud,  an  injunction  will  not  be  granted. 

A  sale  under  an  execution,  about  to  be  made 
without  an  appraisement  as  required  by  statute, 
will  be  enjoined  at  the  instance  of  a  Junior  mort- 
gagee.   Robertson  v.  Travis,  4  La.  Ann.  161. 

And  where  a  creditor  having  a  deed  which  is  a 
mortgage  conveyed  the  land  back  to  bis  grantor 
and  took  a  mortgage  at  the  same  time,  be  will  not 
lose  his  lien,  and  a  sale  under  tbe  Junior  Judgment 
as  a  cloud  upon  tbe  title  will  be  enjoined.  Christie 
V.  Hale,  40  lU.  117. 

So,  If  a  purchase-money  mortgage  has  a  priority 
over  a  Judgment  lien,  which  can  only  be  established 
by  matters  outside  of  the  record,  a  sale  under  the 
judgment  will  be  enjoined.  Plumb  v.  Bay,  18  Kan. 
415. 

A  purchase- money  note  under  a  title  bond  gives 
a  vendor*s  lien  in  Mississippi,  and  the  assignor  of 
«uch  note  before  a  deed  is  made.  Is  entitled  to  an 
injunction  against  a  levy  of  an  execution  against 
the  purchaser  where  a  deed  was  afterwards  made. 
Parker  v.  Kelly,  10  Smedes  ft  M.  184. 

And  where  a  senior  mortgagee  takes  a  convey- 
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anoe  from  the  mortsagor  to  save  costs,  a  sal^  at  law 
of  tbe  same  inrOperty  nnder  a  Junior  judg-ment  will 
be  enjoined  where  the  bolder  of  the  same  claims 
that  tbe  lien  of  tbe  former  had  been  lost  by  merger, 
and  the  Junior  Judgment  creditor*s  Hen  will  be  re- 
stricted to  tbe  equity  of  redemption.  Richardson 
v.  Hockenhull,  8S  Dl.  104. 

And  a  party  advancing  money  to  a  corporation 
to  acquire  title  to  land,  and  taking  the  title  in  him- 
self for  security  of  the  money  advanced,  and  levy- 
ing upon  that  land  for  bis  debt,  la  entitled  to  an  in- 
junction against  tbe  payment  of  the  proceeds  to 
tbe  bolder  of  a  senior  execution  against  the  com- 
pany. Gist  T.  Davis,  2  Hill.  Bq.  386, 29  Am.  Dec  89. 

In  Mai  lory  v.  Dauber  88  Ky.  239,  where  a  pur- 
chaser of  land  acquired  a  mortgage  of  $16,000,  for 
$8,000,  on  the  land  and  had  it  released,  and  obtained 
an  inJuDction  against  a  sale  on  execution  which 
was  inferior  to  tbe  mortgage,  he  was  only  entitled 
to  a  lien  of  $8,000  as  against  the  Judgment  The  in- 
junction should  not  have  been  granted,  as  Ky.  Civil 
Code,  1 286,  provides  that  an  injunction  can  only  be 
granted  against  a  Judgment  in  the  oourt  rendering 
Judgment:  but  having  failed  to  dissolve  the  injunc- 
tion, the  supreme  oourt  will  not  reverse  for  that 
error  alone,  in  order  to  allow  a  recovery  of  nominal 
damages. 

And  a  sale  under  attachment  will  be  enjoined  at 
the  instance  of  a  party  claiming  to  have  a  prior 
mortgage  on  tbe  same  land,  and  that  said  mortgage 
had  been  released  without  authority,  and  that  tbe 
release  was  void,  as  it  would  be  a  cloud  upon  his 
title  and  bis  rights  depend  upon  facts  which  must 
be  established  by  evidence  outside  of  the  record. 
Ivory  V.  Kempner,  2  Tex.  Civ.  App.  474. 

Under  N.  C.  act  1893,  chap.  6,  providing  for  an  ac- 
tion against  a  person  claiming  an  ioterest  in  real 
property  adverse  to  plain dlf,  to  determine  the 
claims,  an  injunction  against  subsequent  Judgment 
creditors  selling  tbe  land  will  be  irranted  at  tbe  in- 
stance of  a  mortgagee,  where  the  damages  by  a 
sale  of  part  of  tbe  land  by  execution  and  tbe  etTect 
upon  the  sale  under  the  mortgage  would  be  irrep- 
arable. British  k  American  Mortg.  Co.  v.  Long, 
118N.C.128. 

And  an  injunction  will  be  granted  restraining  the 
defendant  from  disposing  of  machinery,  which  a 
creditor  bought  on  execution  sale  against  tbe  mort- 
gagor, where  an  appeal  is  taken  from  a  Judgment 
holding  it  liable  to  execution  sale,  and  the  com- 
plainant is  foreclosing  a  mortgage  on  a  factory  in- 
cluding the  machinery.  Penn  Mut.  L.  Ins.  Co.  v. 
Bern  pie,  88  N.  J.  Eq.  814. 

A  mortgagee  will  be  restrained  from  selling  the 
equity  of  redemption  of  mortgaged  premises  un. 
der  Judgments  In  satisfaction  of  the  mortgage 
deed,  as  it  would  deter  outside  debtors  from  pur- 
chasing, by  the  confusion  it  would  occasion  as  to 
the  effect  of  the  amount  of  the  bid  upon  tbe  amount 
of  encumbrances.  Van  Mater  v.  Conover,  18  N.  J. 
Eq.  88;  Sevems  v.  Woolston,  4  N.  J.  Eq.  220. 

But,  an  injunction  should  not  be  granted  to  the 
owners  of  property  against  a  sale  on  execution  of 
boilers  separate  from  the  land,  which  are  claimed 
to  be  fixtures,  where  the  Judgment  was  with  ven- 
dor's privilege  on  the  boilers,  and  the  lien  on  the 
boilers  had  been  determined  in  a  Judgment,  and 
they  can  be  removed  without  injury  to  the  build- 
ing.   Lapene  v.  McCann,  28  La.  Ann.  749. 

And  an  injunction  will  not  be  granted  against  an 
execution  sale,  where  plaintiffs  in  the  injunction 
had  canceled  their  mortgage  on  tbe  property,  and 
were  not  the  owners  of  the  propcrt,,  for  if  tbeir 
mortgafre  still  continued  their  lien  remained,  and 
If  they  had  no  lien  the  sale  could  not  injure  them. 
Smith  v.  Hoey,  28  La.  Ann.  96. 

And  a  mortgisigee  will  not  be  enjoined  at  the  in- 
ttance  of  tbe  debtor  from  selling  property  of  the 
debtor  other  than  that  covered  by  the  mortgage, 
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( on  an  execution  issued  on  Che  Jadgmeo^   Oobb  t* 
Hynes,  4  La.  Ann.  160. 

And  an  Injunction  will  not  be  granted  against  ai» 
execution  in  favor  of  persons  who  have  advanoeA 
tbe  purchase  money  for  property,  unless  upon  a 
repayment  of  such*  money*  Griasinger  v.  Booth,  1^ 
Lane.  L.  Rev.  269. 

In  Louisiana  a  party  having  a  mortgage  or  prlr* 
ilege  against  the  property  cannot  obtain  an  injunc- 
tion against  an  execution  sale,  as  La.  Code  Pr.  art» 
800,  provides  that  the  sheriff  may  be  enjoined  from 
payinir  to  the  seizing  creditors  the  proceeds  of  the 
property  selsfMl.  Oill  v.  Her  Husband,  10  Bob.  (La.> 
28;  Yanbille  v.  Her  Husband,  5  Bob.  (La.)  480;  Marrot 
V.  Ferrlere,  18  La.  Ann.  866. 

And  privileges  or  liens  on  property  seised  do  not. 
entitle  an  injunction  against  the  sale  of  tbe  prop> 
erty,  as  tbe  sale  will  be  made  subject  to  all  priyl* 
leges.    Hebert  t.  Babin,  0  Mart.  N.  8. 814. 

And  the  same  was  held  under  La.  Code  Pr.  Arts. 
079-688.  requiring  that  property  exposed  to  sale  by 
the  sheriff  shall  be  sold  subject  to  all  privilesea 
and  mortgages.  Casson  v.  Louisiana  State  Bank,  T 
Mart..N.S.277;  Blud  worth  v.Lambetli,9Bob.(La.)  SSft. 

And  a  mortgagee  is  not  entitled  to  an  in  junction* 
on  the  ground  that  an  execution  sale  of  the  mort* 
gaged  property  is  being  made  irregularly  without 
being  subdivided,  as  he  has  a  remedy  by  third  op- 
position to  claim  the  proceeds  of  sale.  James  v. 
Breaux.  28  La.  Ann.  246. 

In  Citisens*  Bank  v.  Bailey,  28  La.  Ann.  771*  itwaa 
held  that  a  prior  mortgagee  would  not  be  alTected 
by  a  sale  under  a  J  unlor  J  udgment.  The  statement 
of  the  case  is  that  the  sale  was  enjoined  at  the  in- 
stance of  the  bank  holding  a  prior  mortgage,  and 
that  tbe  Judgment  was  alBrmed;  but  It  evidently  la 
a  mistake  In  the  statement  and  from  the  opinion 
It  must  be  taken  that  the  case  was  affirmed  after 
the  injunction  was  refused.  " 

The  holder  of  a  deed  intended  jtp  be  a  morCgag^fr 
is  not  entitled  to  an  injunction  akatnst  an  execu- 
tion sale  against  his  grantor  on  thdground  that  tbe 
same  is  not  a  lien  against  him,  for  if  so  it  is  not  a 
cloud  upon  his  title,  and  the  purchaser  can  acquire 
only  the  interest  of  the  judgment  debtor.  Purdy 
V.  Irwin,  18  Cal.  850. 

And  a  mortgagee  or  grantee,  who  Is  liable  fOr 
contribution  to  payoff  a  prior  Judgment  oo  tbe 
land,  is  not  entitled  to  an  injunction  against  the 
sale  of  his  property  on  an  execution  against  hia 
grantor,  untU  the  amount  to  be  contributed  by  the 
defendant  and  other  purchasers  shall  have  been  as- 
certained.   Massie  v.  Wilson,  16  Iowa,  88a 

And  a  mortgagee  is  not  entitled  to  enjoin  a  sale 
on  an  execution  under  a  Junior  Judgment  on  the 
ground  that  the  holder  of  the  same  claimed  that  It 
was  prior  to  the  mortgage:  and  the  dictum  in  Butb- 
ven  Bros.  v.  Mast,  infra,  refusing  an  injunction  be- 
cause It  was  not  alleged  that  the  owners  of  the 
Judgment  claimed  that  they  had  any  right  to  aell 
except  subject  to  the  prior  lien  of  the  mortgagee!, 
does  not  affect  this  case.  Bamsdeli  v.  Tama  Water- 
Power  Co.  84  Iowa,  484. 

In  Buthven  Bros.  v.  Mast,  66  Iowa,  716.  a  party 
acquiring  a  prior  mortgage  was  refused  an  injunc- 
tion against  an  execution  sale  against  the  mort- 
gagor on  the  ground  that  the  creditor  had  a  right 
to  sell  the  interest  of  the  mortgagor  in  the  property 
subject  to  the  mortgage,  and  the  oomplainants*  lien 
would  not  be  affected,  and  the  complainants  are  not 
entitled  to  a  decree  requiring  the  sale  to  be  made 
subject  to  their  rights,  as  they  do  not  allege  that  the 
creditors  claimed  to  sell  In  any  other  way.  8ee 
preceding  case. 

And  one  who  is  a  party  to  a  suit  of  foreclosure 
and  a  Junior  Uenbolder  cannot  enjoin  a  sale  where 
he  claims  a  former  lien  was  satisfled,  as  he  has  a 
remedy  by  motion  in  the  same  court*  Ketohum  t* 
Crlppen,  87  CaL  228, 


PABflmn  ▼.  Habtmar. 


1S7 


ABd  ft  porelMfler  of  tli06Qiil^  of  rodonptloii  wiQi 
Bodoe,  mbjeot  to  ft  mortcmge  fniMlulent  as  to 
cndlton,  te  not  entitlad  to  an  Injunction  acviiMfc 
tbe  ezoeution  of  a  judirnient  sttbaeqaently  ototatnod 
•calnat  Ms  imntor.  Earmen*  Bank  v.  Boufrlaa,  U 
8iii6dcs*M.4Bi. 

Am  to  riffhts  of  pnrchaser  under  a  moitgace  foie- 
elosoxe.  see  rapra,  zm.  d;  Austin  v.  Rowman; 
Weed  ▼.  Bowman;  Sharpe  T.Tstna)!;  and  Beagan  t. 
Vma  Bvana,— fn^ftk 

e.  AUaehment  ertdUon.  , 

A  party  having  a  prior  attachment  Is  entitled  to 
an  Injunction  against  a  sale  under  a  subsequent  at- 
tftcbment  or  Judgment  that  would  deprive  them  of 
their  lien.  Porter  v.  Ploo,  55  OaL  165:  Northfleld 
Knife  Go.  ▼.  Sbapleifrb,  24  Neb.  835;  Brsklne  v, 
Staley.  12  Leigh,  406;  Moore  v.  Holt,  10  Grate.  284. 

And  attaching  credltorsare  entitled  to  an  Injunc- 
tion against  a  sale  under  a  subsequent  execution 
until  the  priorities  are  determined.  Northfleld 
Knife  Go.  T.  Shapleigb,  tupra. 

Illinois  attachmeut  act,  i  89,  proFlding  that  tbe 
court  may  require  the  proceeds  obtained  In  attach- 
ment to  be  paid  into  court,  and  to  make  all  orders 
eonoemiug  the  same  which  It  shall  d^m  Just, 
changes  the  rule  in  that  state  that  an  attaching 
creditor  has  no  right  to  obtain  an  iojunctlon  before 
Judgment,  and  the  proceeds  of  execution  sales  at- 
tached will  be  retained  to  try  tbe  priority  of  at- 
tachment claims  over  Judgment  liens.  Kub,  N.  k 
F.  Go.  ▼.  Oppenhelm  dlL)  0  Nat.  Corp.  Bep.  187,  27 
CSilcago  Leinil  News,  6L 

A  wife  is  entitled  to  an  Injunction  against  a  sale 
of  her  property  on  attachment  against  her  hus- 
band, where  a  bond  was  given  by  the  husband 
which  dissolved  the  attachment,  and  such  sale 
would  be  a  cloud  on  her  title.  0*Hare  v.  Downing, 
180  Mass.  16.      ,, 

But  a  sale  under  attachment  of  tbe  wife*s  land 
for  the  debt  of  her  husband  will  not  be  enjoined 
where  it  would  not  cloud  her  title,  and  extraneous 
erideoce  would  not  be  necessary.  Bea  v.  Long- 
street,  64  Ala.  29L 

And  a  sale  under  attachment  will  not  be  enjoined 
at  the  instance  of  a  Junior  attaching  creditor  in  the 
absence  of  some  trrouods  of  equitable  relief. 
Domee  v.  Steams,  80  Gal.  114. 

d.  Judflfment  erediton. 

An  injunction  will  be  granted  In  favor  of  a  Judg- 
ment creditor  or  a  purchaser  thereunder,  agninst  a 
sale  by  another  judgment  creditor,  where  there  is 
danger  of  the  lien  being  impaired  owing  to  a  con- 
flict of  liens,  or  controversy  as  to  the  property  af- 
fected, or  where  complalnant^s  lien  is  superior. 
Bat  if  the  lien  of  the  Judgment  creditor  will  not  be 
affected,  or  If  bis  lien  is  inferior,  or  if  bis  lien  at- 
taches to  the  proceeds  of  the  sale,  he  will  not  be  en- 
titled to  an  injunction. 

And  so  a  sherlfl^s  deed  will  be  canceled  and  the 
holders  enjoined  from  asserting  title  under  it,  at 
the  Instance  of  a  party  holding  title  that  is  superior 
under  another  sherilTs  deed.   Lick  v.  Bay,  48  Gal. 

The  purchaser  under  a  foreclosure  sale  of  a  mort- 
gage which  is  prior  to  a  Judgment  is  entitled  to 
have  an  execution  levy  under  the  Judgment  en- 
Joined  where  there  was  no  fraud.  Austin  v.  Bow- 
man, 81  Iowa,  277:  Weed  v.  Bowman,  82  Iowa,  782. 

And  equity  will  restrain  a  sale  of  land  on  execu- 
tion where  such  sale  crpates  a  cloud  upon  the  title, 
although  no  title  would  pass  thereby,  where  the 
owner  purchased  under  a  mortgage  foreclosure, 
which  sale  extinguished  the  Hen  of  tbe  defendants 
Id  tbe  equity  suit.    Sharpe  v.  Tatnall,  5 Del.  Gb.  802. 

And  a  purchaser  at  an  execution  sale  under 
several  Judgments  may  have  an  Injunction  against 
a  second  execution  levy  under  one  of  tbe  same 
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Judgments,  which  was  fraudulent,    fiagland  v* 
Gantrell,48  AJa.2M. 

And  in  a  similar  case,  where  the  holders  of  tbe 
executions  agreed  that  the  property  should  be  sold 
at  ttaat  sale  and  the  priority  of  liens  determined 
against  the  funds,  an  injunction  was  granted 
against  other  sales  on  such  execution  by  parties  to 
such  agreement.  Belly  v.  Miami  Bxportlng  Go.  5 
Ohio,  888. 

And  a  cloud  on  title  will  be  prevented  by  enjoin* 
Ing  an  execution  sale,  where  plalntUf  Is  the  owner 
and  in  possession  of  land  under  a  sale  under  attach- 
ment which  is  a  prior  lien  over  defendant's  Judg- 
ment.   Porter  V.  Pico.  66  GsL  165.    • 

And  will  be  granted  In  favor  of  a  purchaser 
under  a  sale  to  enforce  a  prior  vendor's  Uen,  whole 
not  a  party  to  a  subsequent  suit  of  foreclosure;  but 
this  will  not  prevent  the  right  to  enforce  the  lien 
against  the  equity  of  redemption  If  the  property  is 
of  sufllctent  value.  Beagan  v.  Van  Bvans,  2  Tex, 
Giv.  App.  86. 

Where  there  Is  ft  conflict  of  liens  of  the  execu- 
tions arising  from  various  levies,  an  injunction  will 
be  granted  against  a  sale  until  tbe  rights  of  all  the 
parties  can  be  adjusted,  and  priority  is  determined. 
In  order  to  prevent  a  saorifloe  of  the  property.  Al- 
bright V.  Albright,  88  N.  G.  238. 

Bo,  an  injunction  will  be  granted  in  favor  of  a 
Junior  execution,  against  the  removal  of  property 
under  a  prior  execution,  where  no  sale  is  made 
thereunder,  in  order  to  protect  his  lien.  Bdgar  v. 
Glevenger,  2  N.  J.  Bq.  258. 

And  where  it  Is  uncertain  whether  the  holder  of 
an  execution  would  take  nothing  or  one  fourth  of 
tbe  whole  property,  and  there  was  an  agreement  to 
allow  the  property  to  be  sold  and  paid  olf  in  a  cer- 
tain manner,  which  is  violated,  a  sale  on  the  Judg- 
ment may  be  enjoined  at  the  instance  of  another 
Judgment  creditor.   Phillips  v.  Walker,  48  Oa.  86. 

And  an  Injunction  will  be  granted  against  an  ex- 
ecution sale  of  personal  property  at  tbe  Instance  of 
holders  of  senior  executions  where  a  levy  on  the 
latter  could  not  be  made  because  the  constable 
holding  the  property  refused  to  surrender  tbe 
same,  as  a  court  of  chancery  will  remove  the  ob- 
stacle.   Garrish  v.  Saunders,  8  Humph.  488. 

Where  two  Judgments  were  rendered  the  same 
day,  a  purchaser  under  one  may  enjoin  a  sub- 
sequent sale  under  the  other,  where  tbe  bolder  of 
the  latter  lost  his  mechanic's  privilege  by  permit- 
ting tbe  sale  without  appraisement,  under  La.  Hev. 
Gode,  14  8228, 8268.  Hoye  v.Peterman,  28  La. Ann.  280. 

And  an  execution  sale  under  a  Junior  Judgment 
will  be  enjoined  at  the  instance  of  a  purchaser  of 
the  land  under  a  senior  Judgment,  unless  the  hold- 
er of  the  Junior  Judgment  tenders  into  court  the 
amount  paid  by  the  purchaser.  Barnes  v.  Dodge» 
7  0111,100. 

And  a  purchaser  under  a  Judgment  may  enjoin 
a  subsequent  execution  sale  on  a  prior  dormant 
Judgment  revived  after  his  purchase  on  tbe  ground 
of  clouding  his  title.    Norton  v.  Beaver,  5  Ohio,  178, 

But  an  injunction  will  not  be  granted  In  behalf 
of  a  lien  creditor  leviring  on  personalty,  where 
the  property  Is  subsequently  seized  under  a 
levy  of  another  lien  creditor,  as  tbe  common- 
law  remedy  to  obtain  possession  is  ample,  and 
it  will  be  presumed  that  the  court  will  protect  tbe 
respective  priority  of  the  lien.  Endres  v.  Lloyd, 
66  Ga.  547. 

The  owner  of  a  fL  fa.,  where  a  claim  has  been  In- 
terposed against  his  levy,  is  not  entitled  to  an  In- 
junction against  a  sale  under  a  Junior  levy,  on  tbe 
ground  that  it  would  cloud  his  title;  and  the  state- 
ment in  the  bill  that  be  is  too  poor  to  bid  and  that 
the  purcha5cr  would  get  a  grood  title  free  from 
complainant's  lien,  shows  that  the  sale  should  not 
be  enjoined,  for,  if  complainant's  Judgment  is  a 
lien  on  the  land,  it  is  a  lien  on  the  fund,  Bandera 
V.  Foster,  66  Ga.  282. 
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A  Mle  of  land  aD<1er  ezeoutlon  will  not  be  en- 
joined at  tbe  instance  of  another  judgment  creditor 
where  the  title  Is  in  dispute,  where  both  creditors 
•tand  in  r>ctri  Btattm  and  complainant  has  no  ta- 
periorriffht,  althouirh  he  alleges  that  he  is  unable 
to  redeem  from  the  other  Judgment  for  fear  that  it 
may  subsequently  be  held  yoid.  Union  Iron 
Works  y.  Bassick  Hio.  Co.  10  Colo.  ZL 

Where  attorneys  having  a  lien  in  a  decree  for  at. 
tomeys*  fees,  bought  the  land  on  an  execution 
against  the  purchaser  under  the  decree  and  ob- 
tained possession  and  sold  their  title,  and  their  ven- 
dee brouffht  a  suit  to  enjoin  tbe  taking  of  posses- 
•lon  under  the  decree,  the  demurrer  to  the  petition 
•hould  have  been  sustained,  as  the  equity  of  the 
purchaser  could  not  be  subject  to  levy,  and  the 
Uen  of  the  attorneys  could  be  worked  out  in 
the  old  suit,  but  the  demurrer  having  been  over- 
ruled the  purchaser  under  the  decree  was  not 
permitted  to  obtain  possession  antil  he  discharged 
the  lien  debts  of  which  tbe  complainant  was  the 
owner.   Whitaker  ▼.  Comett,  14  Ky.  L.  Rep.  87. 

An  injunction  will  not  be  granted  at  the  instance 
of  the  execution  creditors  against  a  sale  of  land  by 
the  sheriir  holding  several  executions  returnable  to 
the  same  court,  aa  the  liens  can  be  determined  on 
distribution  of  tbe  funds.  Wiley  v.  Bridgman,  1 
Head,  68. 

Creditors  having  a  priority  of  Hen  have  no  right 
to  an  injunction  against  a  sale  under  a  Junior  ft.  fa. 
where  it  would  not  affect  their  prior  lien.  Union 
Bank  v.  Poultney,  8  Gill  AJ.8ZL 

The  right  to  require  sales  under  execution  to  be 
made  on  certain  tracts  or  pieces  of  property  so  as 
to  protect  the  priority  of  liens  of  each  creditor  will 
be  protected  by  injunction.  But  where  the  in- 
junction would  prejudice  the  rights  of  the  seizing 
creditor,  or  where  there  is  adequate  remedy  at  law, 
«ui  injunction  will  not  be  granted. 

Where  a  Judgment  debtor  sells  or  mortgages  bis 
lands  at  different  times  to  different  parties,  the 
prior  purchasers  are  entitled  to  an  injunction  re- 
etraining  an  execution  sale  against  tbe  several 
tracts  except  according  to  the  priorities  and  re- 
spective rights  of  each.  But  a  purchaser  under  a 
mortgage  forclosure  sale  has  not  tbe  same  equity 
that  the  mortgagee  had,~especially  where  the 
mortgaged  property  was  more  than  sufficient  to 
pay  the  mortgage  debt;  and,  where  the  equity 
of  redemption  in  such  place  was  not  sold  until  after 
other  pieces  were  sold  to  others,  such  equity  should 
be  subjected  to  the  general  lien  of  a  Judgment 
against  all  before  other  tracts  are  sold.  Moore  v. 
Trimmier,  8K  8.  C.  fill. 

And  if  a  creditor  has  a  lien  on  two  funds,  and 
another  creditor  has  a  lien  on  but  one  of  them,  the 
former  will  be  compelled  to  proceed  against  that 
fund  on  which  the  other  has  no  lien.  Compton  v. 
Pitman,  40  Ga.  012. 

But  a  Junior  encumbrancer  who  attempts  to  en- 
Join  a  sale  before  other  property  of  the  debtor  is 
•old,  and  does  not  procure  an  appeal,  but  allows 
the  sale  to  be  made,  cannot  obtain  relief  in  equity. 
Baine  v.  Williams,  10  Smedes  ft  M.  118. 

And  the  right  to  require  a  creditor  having  a  lien 
on  some  land  which  has  been  sold  by  the  debtor,  to 
resort  to  the  unsold  part  before  selling  tbe  other, 
will  not  be  extended  so  as  to  Interfere  with  his  lien 
or  cause  unreasonable  delay.  Francis  v.  Herren, 
101  N.  C.  497. 

Or  where  the  security  is  doubtful.  Evertson  v. 
Booth,  19  Johns.  486. 

And  a  Junior  Judgment  creditor  purchasing  land 
under  his  Judgment  is  not  entitled  to  an  injunc- 
tion against  an  execution  sale  of  the  same  on  a 
senior  execution;  on  the  ground  that  a  prior  levy 
bad  been  made  on  other  land  on  the  senior  execu- 
tion, when  such  prior  levy  had  been  released  and  it 
is  not  shown  that  the  debtor  owned  such  land  or 
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had  any  other  property  subject  to  exeoatlon  tisa 
that  sehwd.    Wood  v.  Rice,  08  ind.  800. 

e.  Meehanie''t  Usti. 

*  Mechanic's  liens  will  be  protected  by  enjoining 
sales  under  other  Judgments  where  the  mechanic's 
lien  is  superior  and  in  danger  of  being  impaired  by 
such  sale,  and  will  be  protected  by  refusing  an  in- 
junction against  a  sale  under  the  lien,  where  such 
lien  has  priority  in  time  and  in  equity,  or  there  is 
another  remedy  at  law.  But  an  injunction  will  be 
granted  against  a  sale  under  a  mechanic^  Hen 
where  the  same  has  been  lost,  or  proper  parties 
were  not  made  in  the  suit. 

So,  where  a  mechanic's  lien  Is  settled  by  taking 
the  property,  assuming  mortgages,  and  releasing 
the  lien,  an  execution  on  a  Judgment  In  an  action 
pending  at  the  time  of  a  settlement  and  inferior  to 
the  mechanic's  lien,^  will  be  enjoined,  where  the 
holder  of  the  same  Is  attempting  to  aell  the  prop- 
erty, asserting  that  the  conveyance  made  to  the 
holder  of  the  mechanic's  Uen  was  subject  to  his 
Judgment.    Bowling  v.  Garrett,  48  Kan.  604. 

And  a  Judgment  establishing  a  mechanic's  lieo 
against  land  and  the  building,  which  has  been  fore- 
closed in*tbe  interest  of  mortgagees,  and  to  give 
tbeir  claim  superiority,  will  be  enjoined  at  tbe  In- 
stance of  another  mechanic's  lien  claimant  having 
a  Judgment  against  the  building  or  a  surplus  which 
might  arise  out  of  the  land,  where  a  sale  under 
1 N.  J.  Rev.  p.  78,  S  %  would  make  all  the  liens  pro 
rata  and  on  the  sale  the  priority  of  complainants 
lien  would  be  destroyed.  Hazelhurst  v.  Sea  Dale 
City  Hotel  Co.  (N.  J.)  25  Atl.  Rep.  20L 

And  mechanic's  lien  men  are  entitled  to  an  in- 
junction to  restrain  a  Junior  Judgment  creditor 
from  removing  the  building  upon  which  they  have 
a  lien,  where  the  owner  is  insolvent  and  security  It 
insufficient.    Barber  v.  Reynolds.  83  Oal.  497. 

And  a  mechanic's  lien  was  protected  by  refusing 
an  Injunction  against  a  sale  thereunder,  where  cbe 
administrator  of  tbe  debtor  urged  that  other  claims 
pending  against  the  estate  would  depreciate  ths 
sale.    Robinson  v.  Thompson,  80  Ga.  938. 

An  execution  and  rale  under  a  mechanic's  lieo 
against  tbe  owner  will  not  be  enjoined  at  tbe  in* 
stance  of  a  junior  creditor  having  a  lien  on  tbe 
Interest  of  the  lessee.  Winn  v.  Henderson,  68  6a 
865. 

And  an  injunction  was  refused  against  a  sale  un* 
der  a  mechanic's  lien,  although  it  was  claimed  that 
the  owner  of  tbe  property  was  not  a  party  to  the 
suit,  but  Mont.  Comp.  Stat.  6th  div.  i  1379,  provided 
that  in  such  cases  the  owner  would  not  be  bound 
by  such  Judgment.  McCormick  v.  Riddle,  10  Moot 
467. 

But,  in  Quimby  v.  Slipper,  7  Wash.  476,  where  an 
assignment  for  creditors  was  made  prior  to  the 
filing  of  a  suit  for  a  mechanic's  lien,  and  the  as* 
signee  was  not  a  party  to  such  suit,  an  injunction 
was  granted  against  the  sale. 

And  the  same  was  held  where  the  owner  of  prop- 
erty had  no  notice  of  proceedings  under  a  me* 
chanlc's  lien  against  a  leesee,  and  did  not  contract 
for  improvements.  Houston's  Appeal,  0  W.  N. 
C.168. 

A  landlord  may  obtain  an  injunction  against  a 
sale  of  his  property  under  a  mechanic's  lien  filed 
against  his  tenant.    Ihid. 

A  sale  under  a  mechanic's  lien  will  be  enjoined 
at  the  instance  of  the  ow^er  not  a  party  to  the 
Judgment.    Gates  v.  Ballou,  66  Iowa,  741. 

Or  where  tbe  owner  of  the  lien  did  not  deny 
the  allegations  of  tbe  bill  as  to  payment  by  tbe 
debtor.    Gates  v.  Ballou,  54  Iowa,  486. 

A  mechanic  losing  his  privilege  by  failure  to 
comply  with  La.  Rev.  Code,  M  8aaB8, 8SXn,  as  to  ap- 
praisement, will  be  enjoined  from  enforcing  a  sals 
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«t  the  litftanoe  of  a  purchaser.   Hoy  T.PetennaD, 
fl  La.  Ano.  280. 

f.  Landiord^B  lien. 

An  Injunction  will  be  irranted  to  protect  a  land- 
lord^ lien  airainat  an  exeoutton  tale  of  the  same 
property,  where  there  to  danger  of  the  Uen  bein^ 


LaodlordB*  llena  will  be  protected  by  enjoining 
diBUibution  of  proceeds  of  the  property  attached 
in  a  mibordtoate  ooort,  where  mch  lien  can  only 
be  protected  In  equity  and  to  in  danger  of  being 
lost,  and  tho  statutory  remedy  of  attachment  to 
ooly  cumulative.  Oarmen  r.  Alabama  Nat.  Bank, 
101A]a.l80L 

And  an  injunction  against  an  execution  sale  to  a 
proper  remedy,  where  a  landlord  has  a  lien  by  dto- 
tren  warrant  Issued  eubseqoent  to  tiM  execution, 
hat  which  has  a  priority.  Click  t.  Btewart,  86  Tex. 
«L 

And  where  a  landlord  had  a  claim  on  part  of  the 
property,  and  a  mortgage  on  the  balance,  an  in- 
JoDotlon  was  granted  to  prevent  an  execution  sale 
of  the  property  on  a  judgment  against  the  tenant 
ind  mortgagor,  who  had  only  an  equitable  inters 
flit  in  the  property,  as  an  equitable  estate  in  per- 
sonal property  cannot  be  sold  under  a  1L  fa.  Mar- 
tin V.  Jewell,  87  Md.  680. 

ZIY .  In  favor  of  general  enditon. 

Where  the  judgment  to  not  attacked,  a  creditor 
not  bavin?  a  lien  cannot  obtain  an  Injunction 
sgBinst  a  sale  under  an  execution. 

So,  creditors  of  an  insolvent  corporation  caimot 
flojoin  an  execution  sale  on  a  judgment  confessed, 
preferring  a  creditor,  on  the  ground  that  property 
wooM  be  sold  to  more  advantage  by  a  receiver. 
Psirpoint  Mfg.  Co.  v.  Philadelpbia  Optical  ft  Watch 
Go.  in  Pa.  17. 

And  a  factor  holding  a  bill  of  lading  without  a 
privilege  or  special  instruction  cannot  obtain  an 
injunction  to  prevent  an  execution  sale  against 
the  shipper,  as  he  has  a  remedy  against  the  pro- 
ceeds.  Cbaffraix  v.  Harper,  26  La.  Ann.  28. 

And  a  building  contractor  who  falls  to  record 
Us  contract  to  not  entitled  to  an  injunction  against 
a  sale  under  mortgage  foreclosure,  as  he  has  a 
loniHiy  by  third  opposition  if  he  had  a  privilege. 
Van  Loan  v.  HelTner,  80  La.  Ann.  12L3L 

A  mere  ordinary  creditor  of  an  estate  to  not  en- 
titled to  enjoin  a  sale  under  a  judgment  obtained 
against  some  of  the  heirs  by  others  on  a  mortgage 
of  their  Interest  in  the  estate,  as  the  remedy  to  by 
an  action  of  the  creditor  against  each  of  the  heirs 
to  the  extent  of  assets  received.  White  v.  Blanch- 
aid,  19  La.  Ann.  60. 

General  creditors  of  a  firm  are  not  entitled  to  an 
tnjunetlon  to  prevent  a  sale  of  firm  property. 
Tonng  V.  Frier,  0  N.  J.  Bq.  466;  Mittnlght  v.  Smith, 
n  N.  J.  Bq.  2S0, 88  Am.  Deo,  288;  Harvey  v.  First 
Nat  Bank,  82  N.  J.  Eq.  097;  Greenwood  v.  Brad- 
head,  8  Barb.  60a    See  impra,YIL 

For  AUaohment  eredttors,  see  mpra^  XHL  a 

XV.  Ufeotment  eases. 

Tbe  posBCOsion  of  premises  will  generally  be  pro- 
tected by  Injunction,  where  complainant  was  not 
a  party  or  a  privy  to  the  action  of  ejectment,  or 
bad  a  superior  equitable  title,  although  there 
are  some  exceptlons.to  thto  rule.  The  cases  deny- 
tog  an  injunction  do  so  on  the  ground  that  com- 
plainant to  not  affected  by  the  judgment  In  eject- 


An  injunction  will  be  granted  to  prevent  dtopos- 
•Evkm  in  ejectment  where  complainant  was  not  a 
party  or  privy  to  such  suit.  Charter  Oak  L.  Ins. 
Oo.  V.  Cummlnga,  18  Mo.  App.  76;  Banks  v.  Parker, 
ttN.  a  lfl7;  Btewart  v.  Pace,  80  Ark.  60i;  Moulton 
▼.McDermott,960aL  6601 
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Notwithstanding  a  remedy  of  damages  against 
the  sheriff.    WtUiamnon  v.  Russell,  18  W.  Va.  612. 

And  the  execution  of  a  judgment  in  ejectment 
will  be  enjoined  at  the  instance  of  the  beneficial 
owner  in  poesesslon,  who  had  no  notice  of  the  suit 
and  was  not  a  party,  as  Mo.  Rev.  Stat,  i  2247.  pro- 
vides that  to  entitle  a  recovery  in  ejectment  the 
plaintiff  must  show  that  the  defendant  was  in  pos- 
session. Ctiarter  Oak  L.  Ins.  Co.  v.  Cummings,  00 
Mo.  207. 

So,  a  purchaser  under  a  title  bond  compljring  with 
hto  contract  to  entitled  to  an  injunction  against  a 
judgment  in  ejectment  in  favor  of  a  purchaser 
from  an  assignee  for  creditors  of  hto  vendor. 
Stockton  V.  Biiggs,  5  Jones,  Eq.  800. 

And  a  writ  of  possession  in  ejectment  against  the 
husband  will  be  restrained  at  the  instance  of  hto 
wife,  not  a  party  to  the  action,  who  claims  the 
land  in  her  own  right.  Bushong  v.  Rector,  88  W« 
Va.811. 

And  a  judgment  in  ejectment  will  be  enjoined  at 
the  instance  of  a  third  party  where  the  plaintiff  in 
execution  had  purchased  at  a  Judicial  sale  with 
notice  of  superior  equity  in  the  third  party.  Guts- 
hall  V.  Satoberry,  Wright  (Ohio)  127. 

The  purchaser  of  a  house  overlapping  another 
lot  2  feet,  which  was  not  known  at  the  time  of  the 
purchase,  to  entitled  to  sn  injunction  against  exe- 
cuting a  judgment  in  ejectment  for  the  2  feet  of 
ground,  until  hto  equities  and  right  to  the  land  are 
determined.    Anglesey  v.  Colgan,  44  N.  J.  Bq.  2Q8L 

And  a  judgment  in  ejectment  will  be  enjoined  at 
the  suit  of  the  defendant  holding  the  equitable 
title,  on  a  bill  for  speciflc  performance.  Simms  v* 
Guthrie,  18X1.  8. 9  Cranch,  19, 8  L.  ed.  042. 

A  Judgment  dtomissing  a  bill  of  complaint  for  an 
injunction  as  not  a  cloud  upon  title  will  not  be  res 
judicata  in  a  subsequent  action  of  ejectment  b^ 
tween  the  parties  and  their  privies.  Fulton  v« 
Hanlow,  20  Cal.  484.' 

But  In  Jones  v.  Chiles,  3  T.  B.  Mon.  841,  it  was 
held  that  ff  a  writ  of  poesesslon  is  sued  out  against 
complainant  or  bis  tenant  when  tfaey  hare  the 
superior  title,  and  are  not  parties  to  the  Judgment, 
an  injunction  will  not  be  granted,  as  the  writ  could 
not  affect  him. 

And  in  Tevto  v.  Ell  to,  25  Cal.  516,  it  was  held  that 
there  to  no  occasion  to  restrain  a  writ  of  possession 
running  against  parties  who  are  not  in  posseeslon 

And  Pa.  act  June  10, 1888,  providing  that  the  writ 
shall  be  stayed  by  giving  bond  to  appearand  plead 
to  any  action  of  ejectment,  prevents  an  injunction 
to  protect  the  party  in  possession  against  a  judg- 
ment in  ejectment  in  favor  of  a  purchaser  at  exo- 
cutioasale.    Brady  v.  Weigbtman,  8  Phila.  822. 

After  Judgment  in  ejectment  and  notice  of  ap- 
peal, an  injunction  to  restrain  further  proceedlnga 
by  plaintiff  until  the  determination  of  a  partition 
suit,  in  which  plaintiff  was  not  a  party,  will  not  bo 
granted.    Hammers  v.  Hanrlck,  09  TOx.  412. 

The  cases  in  regard  to  injunctions  to  protect  an 
occupying  claimant,  incidental  to  ejectment  pro- 
ceedings, are  not  included  in  this  note,  being  re- 
garded as  special  proceedings  in  behalf  of  the 
occupying  claimant. 

XVL  Summary  prooeedingf  in  foreibls  erOry  and 

detainer. 

As  a  general  rule  -an  injunction  will  not  be 
granted  to  prevent  dtoposseseion  by  summary  pro- 
ceedings, unless  the  complainant  has  no  other 
remedy,  or  he  was  not  made  a  party  to  the  sum- 
mary proceedings;  but  as  to  this  latter  exception, 
the  cases  in  New  Tork  refuse  an  injunction  under 
the  peculiar  statutes  of  that  state  except  in  a  few 
cases  of  fraud  or  irreparable  injury,  or  where  the 
complainant  would  be  without  remedy. 

A  suit  to  reform  a  deed  to  not  a  ground  for  en* 
joining  a  Judgment  in  forcible  detainer,  as  tho 
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^estion  of  title  of  land  it  not  in  oontroTeny. 
Xnrpbree  v.  Bishop,  79  Ala.  40i. 

An  injuDotion  axainst  prooeedingi  In  an  action 
of  unlawful  detainer,  and  to  set  aside  an  adminis- 
trator^ sale  of  land  as  a  oloud  on  oomplalnants^ 
title  as  heirs  on  the  ground  of  fraud  and  collusion, 
will  not  be  granted  where  the  party  is  not  deceived 
or  overreached  and  the  fraud  is  not  stated,  and  the 
purchaser  is  not  insolvent,  and  there  is  a  remedy 
at  law.    Oobb  t.  Gamer  (Ala.)  17  So.  Rep.  47. 

And  a  judgment  for  possession  will  not  be  re- 
strained, notwithstanding  oomplainant  holds  the 
legal  title  and  the  adverse  party  is  insolvent. 
Hamilton  ▼.  Adams,  16  Ala.  606, 50  Am.  Dec  IfiO. 

And  that  the  defendant  intends  to  appeal,  when 
no  appeal  has  been  taken,  will  not  entitle  him  to  an 
Injunction.    Curd  v.  Farrar,  47  Iowa,  fiOi. 

And  an  injunction  will  not  be  granted  where  the 
law  directs  the  judgment  to  be  executed  notwith- 
standing an  appeal,  as  an  injunction  will  not  be 
granted  to  take  the  place  of  an  appeaL  But  it  was 
said:  ^*This  decision  must  not  be  understood  to  de- 
prive the  dtixen  of  the  protection  of  the  court,  in 
any  case  where  an  interlocutory  judgment  works 
a  grievance  Irreparable.**  State  v.  Pitot,  11  Mart. 
JX,  8. 686. 

And  where  a  tenant  was  turned  out,  by  writ  of 
restitution  and  a  new  tenant  placed  on  the  prem- 
ises, the  latter  is  not  entitled  to  an  injunction 
against  an  order  of  restitution  obtained  by  the  first 
tenant  on  a  reversal  of  the  case,  as  the  second  ten- 
ant is  only  an  interloper.  Bolnay  v.  Coats,  17  Mich. 
41L 

And  a  remedy  by  supersedeas,  after  a  tender  of 
rent  due  and  ousts,  will  prevent  an  injunction 
■gainst  a  judgment  for  possession  by  the  landlord. 
Flanneken  v.  Wright,  64  Hiss.  217. 

And  in  an  action  to  quiet  title  an  injunction  was 
refused  against  forcible  proceedings  against  a  ten- 
ant, where  It  was  claimed  that  by  fraud  an  Im- 
proper description  was  inserted  in  the  proceedings 
before  the  justice,  but  it  was  not  shown  how  or 
when  the  substitution  was  made,  and  there  is  a 
remedy  at  law;  besides  it  must  be  shown  that  there 
was  a  good  defense,  and  that  he  was  prevented 
from  using  the  same  by  fraud,  accident,  or  mistake, 
and  was  nut  negUgenU  Brick  v.  Burr,  47  N.  J.  Bq. 
180. 

And  an  injunction  will  not  be  granted  against  a 
judgment  for  writ  of  dispossession  for  failure  to 
pay  rent,  as  the  payment  of  rent  would  prevent  the 
necessity  of  asking  for  an  injunction.  Hartnack 
▼.  James,  8  Phlla.  317. 

But  where  the  justice  in  a  proceeding  to  dispos- 
sess tenants  refused  a  recogniaauce  to  try  title,  the 
tenants  were  granted  an  injunction  until  the  case 
was  determined  on  oertiorart.  Snyder  v.  Puilinger, 
S  W.  N.  C.  468. 

And  a  person  in  quiet  possession  of  real  estate  as 
owner  may  obtain  on  injunction  to  restrain  others 
from  dispossessing  him  by  means  of  process,  grow- 
ing out  of  litigation  to  which  he  was  not  a  party. 
Beans  v.  Bowden,  20  Fla.  005;  Gk>odnough  v.  Shep- 
pard,  28  HI.  8L 

An  Injunction  restraining  a  writ  of  restitution  in 
an  action  of  forcible  detainer  will  protect  the  pos- 
eession,  although  the  writ  had  been  executed  be- 
fore service  of  injunction,  where  the  possession 
bad  been  regained  by  the  petitioner  in  injunction. 
HiUebrant  v.  Barton,  80  Tex.  608L 

A  judgment  in  forcible  entry  and  detainer 
against  a  railroad  company  for  the  road  was  en- 
joined, whore,  pending  the  action,  an  agreement 
was  made  by  the  parties  that  the  plaintiff  was  en- 
titled to  so  much  money  under  a  contract  for  the 
possession  of  the  road  until  paid,  and  which  sum 
was  tendered  after  the  judgment  and  before  the 
cause  was  affirmed  in  the  Supreme  Court  of  the 
United  States,  although  no  fraud,  accident,  or  mis- 
take was  shown,  and  after  the  agreement  the  rail- 
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road  sold  the  same  to  aootlier  party  who  was  not 
then  a  party  to  the  suit  of  forcible  entry  and  de- 
tainer. Johnson  v.  St.  Louis,  L  M.  ft  &  B.  Co.ia 
U.  8. 606  65  L.  ed.  876. 

Th4  rule  In  New  YorH, 

Inasmuch  as  the  New  York  oases  depend  entirely 
on  the  construction  of  the  statutes  and  Code  of 
Civil  Procedure,  these  sections  are  given,  sub- 
stantially, and  the  dates  of  tlie  deolsloiis  construing 
the  same. 

2  N.  Y.  Bev.  Stat.  616, 1 47,  provided  that  the  su- 
preme  court  may  award  a  oerttorari  for  the  purpose 
of  examining  any  adjudication  made  on  any  appM- 
oatioD  hereby  authorlaed:  but  the  prooeedlngs  on 
any  such  application  shall  not  be  stayed  or  sus- 
pended by  such  writ  of  certiorari,  or  any  other 
writ  or  order  of  any  oourt  or  officer. 

But  that  statute  was  changed  In  1880  by  the 
present  M.  Y.  Code  Civ.  Proc  f  2266,  providing 
for  a  stay  In  summary  prooeedlngs  only  by,  (1)  sd 
order  on  appeal;  <2)  an  Injunotlon  order  irranted  in 
an  action  airainst  the  petitioner;  and  such  injono- 
tion  shall  not  be  granted  before  the  final  order  in 
the  special  proceeding,  except  where  an  inJunctiOD 
would  be  granted  in  ejectment,  brought  by  peti- 
tioner and  upon  like  terms,  or  after  the  final  order* 
—except  in  a  case  where  an  injunotlon  would  be 
granted  to  stay  the  execution  of  the  final  judgment 
in  such  action. 

N.  Y.  Code  Proc  I  2M,  provides  that  an  fnjnno- 
tion  shall  be  granted  where  the  plaintiff  Is  entitled 
to  the  relief  demanded,  and  such  relief  oonsisCB  In 
preventing  acts  injurious  to  plaintiff.  Hils  is  noted 
in  the  Code  of  1867-8  as  amended  in  1840.  This  sec- 
tion Is  similar  to  N.  Y.  Code  Civ.  Proa  f  608  (1877), 
using  the  word  'judgment**  Instead  of  "reUef,** 
and  which  is  the  same  as  the  present  code. 

Under  these  several  sections  the  rule  in  New 
York  is,  that  an  Injunction  will  not  be  grranted  to 
prevent  dispossession  In  summary  proceedlogs* 
except  in  cases  of  firand,  surprise,  or  undue  ad- 
vantage, or  where  the  defense  Is  an  equitable  ooe 
over  which  the  justice  has  no  jurisdiction,  the  rea- 
sons being  tbat  the  tenant  can  make  a  defense  to 
the  proceeding,  or  had  a  remedy  by  certiorazl 
under  the  former  act.  or  by  appcHii  under  the  pres- 
ent code.  Smith  v.  MoSat,  1  Barb.  65  (1847):  Hyatt 
V.  Burr,  8  How.  Pr.  168  (1858);  Bokee  v.  Hamerslej-, 
16  How.  Pr.  461  (1856);  Dulgnn  v.  Hogan,  16  How. 
Pr.  161 1  Bosw.  646  (1858);  Marks  v.  Wilson.  11  Abb. 
Pr.  87  a800):  Seeback  v.  McDonald,  11  Abb.  Pr.  96» 
21  How.  Pr.  224  (1860):  Ward  v.  Kelsey,  14  Abb.  Pr. 
106  a861):  Boberts  v.  Mathews,  18  Abb.  Pr.  180(1864); 
Bean  v.  Pettlnglll,  2  Abb.  Pr.  N.  &  66  a866).  af- 
firmed 7  Bobt.  7;  MoGune  v.  Palmer,  5  Robt.  607 
a866);  Aaron  v.  Baum,  87  How.  Pr.  287, 7  Bobt.  840 
a868);  Marry  v.  James,  87  How.  Pr.  62, 2  Daly,  437 
(1800);  Mclntyre  v.  Hernandez,  7  Abb.  Pr.  N.  & 
214  (1860):  Sherman  v.  Wright,  40  N.  Y.  227  (1872); 
Bapp  V.  Williams,  1  Hun,  716  (1874):  Armstrong  v. 
Cummings,  20  Hun,  818  (1880):  Jessurun  v.  Mackie, 
24  Hun.  624  (1880);  Knox  v.  McDonald,  26  Hun,  266 
(1881):  Koster  v.  Van  Schaick,  11  Daly,  806  a882>; 
Hausauer  v.  Dablmao,  72  Hun,  607  (1802). 

So,  an  Injunction  will  be  granted  on  the  irround 
of  fraud,  surprise,  or  equitable  defense.  Cure  v. 
Crawford,  6  How.  Pr.  208,  Code  Bep.  N.  S.  18  (1860): 
Forrester  v.  Wilson,  1  Duer,  624  (18B2);  Yalloton  v. 
Selgnett,  2  Abb.  Pr.  121  a866);  Griffith  v.  Brown,  2» 
How.  Pr.  4  a864);  Graham  v.  James,  7  Bobt.  466 
a868);  Crawford  v.  Kastner,  26  Hun,  440  (1688). 

And  2  N.  Y.  Rev.  Stat.  616,  f  47,  Is  not  repealed 
by  M.  Y.  Code  Proa  f  210.  Duigan  v.  Hogan;  Hy- 
att V.  Burn  McGune  v.  Palmer;  and  Marks  v.  Wil- 
son,—impro.    Gontro,  Cure  v.  Crawford,  infra. 

And  N.  Y.  Code  Civ.  Proc.  f  2266,  Is  only  a  re-en- 
actment of  2  N.  Y.  Bev.  Star.  616,  f  4r,  instead  of  oer> 
tiorari  providing  a  remedy  by  appeal,  and  sabdl v.  1^ 
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only  ptovMtet  ma  iii|aiieCion  M  tn  e jeotment.  Kotter 
T.  ViD  Sobalok,  and  Knox  ▼.  McDonald,  tiipfti. 

Bo.  tbe  remedy  by  oertlorarl,  under  2  N.  F.  Ber, 
6tat.  Sll^  f  47.  preventB an  Injunction.  Annetronir  ▼• 
Cmnmlngs;  Mdntyre  ▼•  Hemandes;  Ward  v.  KeJ- 
■ey;  Ifarka  ▼.  WUson;  Dolinn  v.  Hogan;  Smith  ▼. 
Molllit;  Hyatt  t.  Borr;  and  Bokee  ▼.  Hamertley,— 


And  the  remedy  by  appeal,  nnder  N.  Y.  Oode 
a?.  Proo.  I  C966iiWiU  prevent  injunction  agatnitdis- 
poaeatlon  under  summary  prooeedingi.  Jeasurun 
T.  Maokle,  and  Koster  y.  Van  Schaiok,  mtpra. 

And  the  remedy  by  writ  of  prohibition  for  want 
of  Jurlidiotlon  pre^enta  an  injunction.  Ward  y. 
Xdsey.rapra. 

And  an  injunction  will  not  be  granted  on  the 
poond  that  repain  were  not  made.  Dulgan  y. 
Hogan,iiiprak 

Or  that  the  tenant  was  entitled  to  pay  for  hia 
flzturea.   Smlthv.Moffat^wpra. 

And  the  landlord  cannot  obtain  an  injunction 
igatant  the  diapoawerion  of  hia  tenant  by  another 
put7,  where  auoh  landlord  was  not  a  party  to  auch 
lucoeedingB.  Aaron  y.  Baum,  and  Marry  y.  Jamea, 
aapra. 

Or,  where  complainant  is  an  aasiffnee  for  ored- 
iton  and  haa  not  accepted  the  terms  of  tbe  lease, 
aa  injunction  will  not  be  granted.  Bokee  y.  Ham- 
cntey.tttpra. 

And  an  injunction  will  not  be  granted  after  the 
inrty  baa  been  dispoaseased.  Boberts  y.  Mathewa, 
and  Seebaok  y.  McDonald,  tupra. 

Or,  where  the  matters  aet  up  in  the  Injunction 
nit  have  been  fully  tried  in  theaummary  proceed- 
ings. Mclntyre  y.  Hemandes;  Knox  y.  McDon- 
iM;  and  Seeback  y.  McDonald,— atipro. 

An  injunction  will  not  be  granted  on  the  ground 
that  complainant  desired  to  use  the  eyidence  of 
tlie  city  judge  presiding  in  summary  proceedings. 
Marry  y.  James,  ntpro. 

And  will  not  be  granted  because  of  defects  in 
lirellminary  papers.  Bokee  y.  Hamersley,  and 
Armstrong  y.  Cummings,  supra. 

Or  chat  a  guardian  ad  Htem  was  not  appointed. 
JcMorun  y.  MaoUe,  ticpra. 

And  that  plaintiff  ia  in  possession  under  a  parol 
lease  will  not  justify  an  injunction,  as  such  is  a  d^ 
tetm  in  the  summary  prooeedings.  HoQune  y. 
Pilmer,  mprcu 

And  the  same  applies  to  a  defense  that  the  lease 
«u  extended.  Bapp  y.  Williams;  Knox  y.  Mo- 
Donald;  Haosauer  y.  Dahlman;  and  Bean  y.  Pet- 
tlngitl,— flmyra.  But  aee  Graham  y.  Jamea,  i/i/rti^ 
tod  cases  following,  aa  to  suit  for  spedflc  per- 
formance. 

In  Sherman  y.  Wright,  48  N.  Y.  29  (UTS),  which 
viS  an  injunction  to  prevent  proceedings  by  a 
hadiord  to  remove  a  tenant,  it  was  held  tbat  8  N. 
Y,  Bev.  Stat.  618, 1 47.  prohibited  staying  proceed- 
logi  by  any  writ  or  order  of  any  court  or  ofBoer, 
lad  where  there  la  no  charge  of  fraud  or  want  of 
Joriadlction  aa  in  other  caaea,  an  injunction  will 
Mtbe  granted.   In  thia  case,  which  was  a  auit  for 
■pedflc  performance,  complainant  claimed  a  lease 
Bade  by  one  aaauming  to  act  aa  guardian,  but  con- 
ceded that  hie  title  waa  defective,  and  he  did  not 
ibow  that  it  waa  to  the  beat  Interest  of  the  infant 
that  tbe  contract  ahould  be  specifically  enforced, 
>Dd  bis  legal  right  moat  be  determined  in  the  pro- 
Mdings  to  remove  bim. 
Bat  in  Qrabam  y.  James,  7  Bobt.  468  (1868),  It  was 
Md  tliat  a  tenant  could  not  defend  an  action  of 
Mmmary  proceedlnga  on  the  equitable  ground  that 
^  vas  entitled  to  a  new  lease,  and  on  such  claim, 
■ierted  in  an  action  for  specific  performanoe,  an 
iajuDction  was  granted  against  remoyal  of  the 
tenant  by  summary  proceedings.    But  see  Bapp  y. 
WQUams,  supra,  and  caaes  following,  as  to  defense 
Unply  that  the  leaae  was  extended. 
And  in  Crawford  y.  Kaatner, »  Hun,  440  (18819,  an 
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injunction  waa  granted  against  dispossession  of  a 
tenant,  where  he  brought  suit  for  specific  per- 
formanoe of  a  lease  for  a  term  of  four  years  with 
the  priyUege  of  six  years  more,  aa  equitable  de- 
fenaea  are  not  available  before  a  justice,  and  the 
question  of  the  right  of  extension  was  an  issue  of 
law  which  the  justice  was  not  competent  to  deter- 
mine for  want  of  juriadlotlon.  (The  provisions  of 
the  code  are  not  referred  to.) 

And  nnder  8  K.  T.  Bey.  Stat.  612,  art.  2,  providing 
for  forfeiture  and  sununary  dispossession  on  de- 
sertion of  premises  by  the  tenant,  and  allowing  no 
defense  if  any  rent  is  unpaid,  a  tenant,  who  has 
been  compelled  to  abandon  the  premises  owing  to 
its  dilapidated  condition  and  the  failure  of  the 
landlord  to  keep  his  covenant  to  repair,  may  ob- 
tain an  injunction  against  such  judgment  in  an  ac- 
tion of  speciflo  performance  to  compel  the  land- 
lord to  repair,  and  to  set  off  the  damages  for 
breach  of  such  covenant  against  the  rent;  and  8 
N.  Y.  Bey.  Stat.  47-48.  relating  to  certiorari,  doea 
not  gfye  an  adequate  remedy  in  a  case  of  this  kind. 
Yalloton  v.  Seignett,  8  Abb.  Pr.  in  (1866). 
'  Where  time  Waa  not  glyen  the  tenant  to  reaiat 
application  for  judgment  of  ejection  nnder  sum- 
mary proceedings  by  the  officer  delaying  serfiee  of 
summons  until  too  late  to  prevent  Inuance  of  a 
warrant,  an  injunction  was  granted  where  dili- 
gence was  shown,  and  this  on  the  ground  of  fraud 
or  surprise.  Griffith  v.  Brown,  88  How.  Pr.  4  (1864). 

In  Cure  y.  Crawford,  6  How.  Pr.  286,  Code  Bep. 
K.  S.  18,  the  same  was  substantially  held  to  be  the 
rule  under  similar  ciroumstanoea.  But  thia  oaae 
also  held  that  N.  Y.  Code  Proc.  I  219,  providing  for 
an  injunction  In  any  caae  which  would  produce  in- 
jury to  the  plaintiff,  repeals  8  K.  Y.  Bey.  Stat.  638^ 
1 47.  aa  to  thia  effcfit  of  the  oode  section.  This  caae 
ia  in  direct  oonfUot  with  the  other  New  York  cases 
—Dulgan  y.  Hogan,  tupra,  and  cases  following. 

In  Porrester  y.  Wilson,  1  Duer.  684  (1868),  an  in* 
junction  was  granted  against  a  warrant  of  dispca- 
session  on  the  ground  of  surprise  and  equitable 
set-off,  on  tlie  tenant  tendering  all  the  rent  due, 
and  it  was  granted  on  the  ground  that  tbe  magis- 
trate by  tbe  issuing  of  the  warrant  waa  funeUu 
qffida,  and  that  the  plaintiff  had  no  other  remedy. 

KnglUh  eases  o/  landlord  and  tenant. 

Where  a  landlord  neglected  to  defend  in  eject- 
ment and  hia  tenant  attorned  to  the  plalntitf  in  that 
judgment,  an  injunction  waa  granted  \d  favor  of 
the  landlord  to  preyent  his  former  tenant  from 
Betting  up  his  lease  from  his  former  landlord  as 
a  defense  In  an  action  of  ejectment  to  be  brought 
by  his  landlord  in  order  to  prevent  a  recovery  of 
possession.    Baker  y.  Hellish,  10  Yes.  Jr.  644. 

In  Beasley  v.  Darcy,  2  Sch.  A  Lef .  408t  note,  an  in- 
junction was  granted  against  a  judgment  in  eject- 
ment where  tbe  defendant  brought  an  action  of 
account  and  had  an  offset  againat  the  rent,  al- 
though the  rent  had  not  been  tendered  under  4 
Qeo.  I.,  chap.  6,  as  tbe  amount  was  not  aacertained. 

But  in  O^Maboney  v.  Diokaon,  8  Sch.  St  Lef.  400, 
it  waa  held  that  after  an  act  of  ejectment  by  the 
landlord,  tbe  tenant  cannot  bring  an  action  for 
injunction  or  to  regain  possession,  and  for  an  ao- 
oounting  without  a  tender  of  the  rent  as  required 
by  4  Qeo.  L,  chap.  6,  providing  that  a  bill  must  be 
filed  in  six  months,  and  a  tender  of  the  rent  made, 
distinguishing  Beasley  v.  Darcy,  mpnk,  on  the 
ground  that  in  that  case  it  was  not  a  question  aa  to 
how  much  rent  waa  due,  but  a  collateral  demand 
nearly  equal  to  the  rent  which  could  not  be  set  up 
in  ejectment,  but  waa  ground  for  equitable  relief: 
but  in  thia  case  the  whole  question  was.  What  waa 
due  for  rent? 

A  walyer  of  forfeiture  on  the  part  of  the  land* 
lord  aa  to  his  lessee  Is  not  such  a  waiver  to  the  sub- 
lessee ••  will  authorise  an  injunction  againat  a 
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judirment  In  ejeotment  affainst  a  subJeaaee.   HiUier 
y.  ParUnaon,  9  L.  J.  Cta.  166. 

ZYIL.  Jvriadietion  of  eourtt. 
a.  To  protect  third  party. 

In  the  absence  of  a  prohibitory  statute  it  has 
been  generally  held  that  a  court  of  another  county 
or  a  court  of  conoarrent  Jurisdiction  haa  the  power 
to  enjoin  a  sale  of  property  upon  an  execution 
afcalBst  a  third  party,  although  this  is  reirarded  as 
an  exception  to  the  rule  that  one  court  should  not 
enjoin  proceedings  on  a  Judgment  of  another  court. 
Where  the  statute  prohibiting  the  exercise  of 
Bucb  Jurisdiction  is  mandatory.  It  must  be  followed. 
But  in  Louisiana  where  the  levy  is  made  in  the 
same  parish  in  which  the  Judgment  was  rendered, 
the  remedy  should  be  sought  in  the  same  court  in 
which  Judgment  was  rendered. 

A  court  of  concurrent  Jurisdiction  or  a  court  of 
another  county  may  enjoin  a  sale  of  property  of  a 
third  party,  on  process  against  another  person. 
Pixley  T.  Hoggins,  15  Cal.  187;  Jl^awes  v.  Ohinn.  4 
Mart.  N.  8.  888;  8troud  v.  Humble.  1  La.  Ann.  810; 
Arenstein  t.  Weber,  21  La.  Ann.  199;  Hobgood  ▼. 
Brown,  2  La.  Ann.  888. 

AUtiough  the  plaintiff  in  the  execution  does  not 
live  In  the  parish  of  the  injunction  suit.  Coleman 
▼•  firown,  16  La.  Ann.  110. 

In  Van  Batcllff  v.  Call,  72  Tex.  491,  it  was  held 
that  Tex.  Rev.  Stat,  subdiv.  15.  arts.  1198, 2880,  pro- 
viding that  suits  to  enjoin  Judgments  must  be  in  the 
county  where  Judgment  waa  rendered,  and  that  in- 
junction writs  in  such  cases  shall  be  returnable  to 
the  court  rendering  Judgment,  does  not  apply  to  in- 
junctions to  protect  the  property  of  a  third  person. 
In  this  case  a  transcript  of  the  Judgment  was  re- 
corded in  the  oounty  where  the  land  was  situated 
and  was  an  apparent  cloud  on  the  title.  It  waa 
said  that  where  the  execution  of  the  Judgment 
generally  is  sought  to  be  prevented,  or  where  the 
writ  ia  granted  to  stay— that  is  to  stop— the  execu- 
tion of  a  Judgment,  the  statute  is  imperative,  and 
is  susceptible  of  but  one  construction;  that  is,  that 
the  writ  should  be  returned  or  the  suit  brought  in 
the  county  where  the  Judgment  was  rendered. 
But  the  statute  does  not  apply  to  cases  where  a 
levy  was  made  on  property  of  a  third  party. 

But  in  George  v.  Dyer,  1  Tex.  App.  Civ.  Gas. 
(White  ft  W.)  780,  under  the  same  sections  it  was 
held  that  an  injunction  against  an  execution  is- 
sued from  a  county  court  of  another  county  was 
properly  granted  by  the  county  court  in  the  county 
where  it  is  sought  to  be  enforced,  but  should  be  re- 
turnable to  the  county  from  whence  the  execution 
issued.    This  was  a  suit  by  a  chattel  mortgagee. 

And  a  bill  filed  by  a  third  party  for  an  injunction 
against  the  execution  of  a  writ  of  possession  on 
foreclosure  suit  issued  from  another  county, 
which  is  void  by  lapse  of  time  because  the  return 
day  had  pAssed,  ia  not  defective  in  that  it  is  an  in- 
junction against  the  execution  of  a  Judgment,  but 
it  is  an  injunction  against  a  trespass  by  the  sberlfT 
and  is  not  an  attack  on  the  Judgment.  Beagan  v. 
Van  Evans,  2  Tex.  Civ.  App.  85. 

In  Davis  v. Clark.  26  Ind.425, 89  Am.  Dec.471,  it  was 
held  that  where  it  is  not  sought  to  enjoin  the  prose- 
cution ol  an  action  in  the  court  of  common  pleas 
nor  the  execution  of  a  Judgment  in  that  court,  nor 
to  determine  the  validity  or  enjoin  the  execution 
of  final  process  issued  thereon,  but  simply  to  enjoin 
the  sheriff  from  selling  the  lands  of  the  plaintiff  un- 
der an  execution  against  another  party  to  which 
it  is  claimed  they  are  not  subject,  and  to  prevent  a 
cloud  being  thereby  cast  upon  the  plaintiff's  title, 
the  circuit  court  has  Jurisdiction  to  enjoin  a  sale 
on  a  Judgment  in  the  court  of  common  picas; 
distinguishing  Indiana  ft  L  R.  Co.  v.  Williams,  22 
Ind.  198,  as  in  that  case  the  suit  was  one  attacking 
the  execution  of  a  Judgment  and  to  protect  the 
sale  of  one  kind  of  property  before  another  kind 
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bad  been  sold,  and  wias  a  suit  by  one  of  tlie  def^n^ 
ants. 

Davis  V.  Clark.  tvproL,  was  distinguished  in 
Plunkett  V.  Black,  117  Ind.  14.  as  in  the  former  case 
It  was  a  cloud  on  the  title  of  land  of  a  third  person 
not  a  party  to  the  suit,  and  it  was  not  a  suit  to 
enjoin  the  Judgment  or  process,  but  the  levy. 

An  injunction  may  be  granted  by  one  court 
against  an  assignee  for  creditors  making  a  aale  un- 
der the  order  of  another  court  of  chattels  which 
are  mortgaged,  and  the  statute  in  regard  to  assign- 
ments reoogniaes  the  priority  of  the  mortgage  lien, 
as  the  statute  does  not  impose  on  the  court  where 
the  assigoment  was  made  exclusive  Jurisdictioa, 
and  the  lien  will  be  protected  as  though  it  were  an 
execution  sale.    Ades  v.  Levi,  187  Ind.  GOS. 

In  Davis  v.  Bonar.  16  Iowa,  171,  it  was  held  that 
the  district  court  may  enjoin  an  egieoution  sale 
levied  upon  real  property  at  the  instance  of  a 
purchaser,  where  the  execution  is  issued  from  the 
supreme  oourt,  where  a  proper  showing  is  made, 
although  the  supreme  oourt  is  in  another  county, 
as  the  proceedings  are  not  pending  in  another 
oounty.    See  Lockwood  v.  Kitteringham,  infra. 

But  in  Oger  v.  Daunoy,  7  Bfart.  N.  S.  636,  where 
the  injunction  was  sought  in  the  same  parish  from 
which  the  execution  issued  to  enjoin  the  levy  on 
the  property  of  a  third  person,  it  was  held  that,  t)e- 
inir  in  the  same  parish,  it  would  not  be  enjoined,  as 
the  exception  to  the  general  rule  which  allows  an 
injunction  against  an  execution  levy  in  another 
county  is  where  a  necessity  exists  to  pre%'ent 
an  immediate  injury  and  where  such  relief  could 
not  be  had  in  the  oourt  issuing  the  execution, 
and  therefore  it  was  refused;  but  the  court  had 
Jurisdiction  to  retain  the  case  on  the  prayer  on  the 
alternative  Judgment  for  the  property  or  its  value. 

And  in  Borne  v.  Porter,  4  Bob.  (La.)  57,  it  was 
held  that  the  district  court  was  without  author- 
ity to  arrest  by  injunction  process  issued  from 
the  parish  court,  but  the  defendants  levying  under 
different  writs  were  entitled  to  a  severance  of  their 
defense.  The  case  docs  not  show  whether  the  dl»- 
trict  and  parish  courts  were  in  the  same  parish  or 
not,  or  what  was  the  ciuseof  action  in  the  injuno- 
tlon  suit. 

In  Lockwood  v.  Kitteringham,  42  Iowa,  257.  it 
was  held  that,  to  restn^in  the  enforcement  of  a 
Judgment,  the  remedy  b$  injunction  must  be  pur- 
sued in  the  county  and  court  where  the  judgment 
was  rendered,  when  it  is  sought  to  restrain  the  sale 
of  property  of  a  third  person. 

In  this  case  the  Judgment  was  made  a  special 
lien  against  specific  property  to  enforce  a  me- 
chanic's lien,  and  the  injuLction  was  to  restrain 
the  enforcement  of  the  judgment  by  special  execu- 
tion and  is  not  like  a  case  under  a  general  execu- 
tion, where  property  of  a  third  party  is  seiasod.  as  in 
such  cases  the  injunction  is  not  against  the  Judg- 
ment.   See  Davis  v.  Bonar,  supra. 

As  to  injunction  from  other  cou  rts,  see  Hallorj 
V.  Dauber,  infra^ 

b.  Exempt  propertv. 

The  court  of  one  county  may  enjoin  a  sale  of 
exempt  property,  on  an  execution  issued  frum 
another  county,  but  not  where  the  decree  is  at- 
tacked, nor,  in  Missouri,  where  there  is  a  simple 
remedy  by  statute  available  in  the  court  rendering 
Judgment. 

An  injunction  may  be  granted  in  any  county  fn 
Kansas  where  an  execution  is  attempted  to  be 
levied  upon  exempt  property.  Naill  v.  Kansas 
Farmer^sF.  Ins.  Co.  47  Kan.  223. 

And  the  district  court  of  Texas  may  enjoin  a  sale 
on  execution  of  exempt  property  under  a  Judg- 
ment from  a  Justice^s  court  without  legard  to  ^he 
amount  Involved;  and  having  obtained  jurisdiction, 
it  is  authorized  to  retain  cognizance  of  the  suit  for 
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all  iittifiiy  porpoMS.   Btetn  y.  FHeberir,  64  Tez. 

And  a  oonnty  oourt  of  Texts  may  enjolo  a  sale 
of  exempt  property  under  an  axeootlon  iflsned 
from  the  district  court  ander  Tex.  Oonst.  1878, 
ut.  5i  I  i6i,  giTlnir  the  oonnty  court  Jurlsdtotlon  to 
iMue  injunctions,  and  giving  concurrent  Juri8d1<v> 
tkm  with  the  district  court  where  the  amount  in 
controYersy  does  not  exceed  $1,000.  Andeison  ▼. 
Larremore,  1  T^x.  App.  Oiv.  Gas.  (White  ft  W.)  1 947. 

Where  an  Injunction  stays  the  process  of «  sale 
of  homestead  property  and  also  questions  the 
Tslidity  and  regularity  of  the  writ,  which  was 
specific,  the  writ  of  injunction  must  be  returned  to 
the  oourt  from  which  the  order  of  sale  issued,  and 
not  to  the  oourt  of  any  other  county  granting  the 
lojanctlon.    Seligson  ▼.  Collins,  04  Tex.  814. 

But  the  statute  in  such  a  case  was  held  not  to  ap- 
ply to  an  Injunction  granted  in  favor  of  a  pur- 
ebaser  of  a  homestead  from  the  debtor  where  the 
Judgment  was  not  attaclced.  Van  EtateXlff  t.  Gall, 
ISTex.  49L 

But  where  a  husband  and  wife  brought  a  suit  to 
enjoin  a  decree  of  foreclosure  of  a  homestead  on 
the  ground  that  the  wife  was  not  a  party  to  such 
decree  where  she  died  pending  the  Injunction  suit. 
It  was  held  that  the  suit  to  enjoin  should  have  been 
In  the  court  rendering  the  decree,  and  that  al- 
though the  mortgage  was  void,  the  homestead 
right  did  not  vest  in  the  husband,  and  the  injunc- 
tion was  refused.  Bevalk  v.  Kraemer,  8  OaL  66, 68 
AoLDeo.  8IM. 

And  in  MIsBouri  an  injunction  cannot  be  isiued 
by  one  court  to  prevent  a  levy  on  exempt  home* 
itead  propeTty,on  an  execution  Issued  from  another 
oourt,  as  Mo.  Bev.  Stat,  f  2405.  provides  that  the 
writ  may  be  set  aside  or  quashed  by  the  court 
vhich  issued  iU    MeUier  v.  Bartlett,  89  Mo.  184. 

o.  Other  coses. 

Ad  In jnnotioa,  at  the  instance  of  the  defendant, 
against  an  execution  sale  or  final  process,  is  seldom 
granted  except  in  the  oourt  in  which  the  Judg- 
ment was  rendered. 

The  court  of  one  county  should  not  grant  an  in- 
junction against  an  execution  issued  from  another 
oonnty,  unless  the  complainant  is  a  third  party, 
and  in  this  case  the  objeotions  to  the  execution  as 
to  discharge  in  bankruptcy  and  delay  in  issuing  ex- 
ecution could  only  be  tried  by  the  record.  Winnie 
V.  Grayson,  8  Tex.  429. 

A  county  oourt  cannot  enjoin  a  sale  on  an  execu- 
tkm  against  complainant  from  a  justice  amounting 
to  1126,  although  the  property  levied  on  Is  worth 
HOQ,  as  the  original  amount  in  controversy  de- 
termines the  jurisdiction  of  the  oounty  court. 
Wheeler  A  Wilson  Mfg.  Go.  t.  Whitener,  8  Tex. 
App.  Civ.  das.  (Wlllson)  f  K. 

In  Wheeler  ft  Wilson  Mfg.  Co.  v .  Collins,  1  Tex. 
App.  Civ.  Gas.  (White  ft  W.)  f  188,  where  '"a  justice 
of  the  peace  of  fl.  county  rendered  a  judgment 
and  issued  execution  thereon  to  W.  county,  and 
the  oounty  judge  of  the  latter  county  granted  an 
Injunction  restraining  the  collection  of  the  execu- 
tion, .  .  .  hehadno  jurisdiction  of  the  subject- 
matter,  and  no  authority  to  grant  the  injunction.** 
Ihe  case  does  not  state  the  cause  for  injunction. 

And  an  Inferior  oourt  has  no  jurisdiction  to  en- 
join an  execution  against  complainant  issued  from 
a  superior  court,  or  to  enjoin  a  judgment  of  an- 
other circuit  court  of  concurrent  jurisdiction. 
(The  cause  of  action  ip  the  injunction  suit  is  not 
ttated.)   BosheU  V.  Maxwell,  Hempst.  8B. 

2  Ind.  Bev.  Stat.  (Gavin  ft  Hord,  pp.28, 18IJ,  pro- 
▼iding  that  injunctions  may  be  granted  by  the 
circuit  court  and  courts  of  the  common  pleas  in 
tbeir  respective  counties,  simply  confers  jurisdio- 
tion,  and  does  not  allow  one  of  these  courts  to  en- 
Join  proceedings  or  process  of  the  other  at  the  suit 
of  ihe  defendant,  and  a  sale  on  a  vendi.  exp. 
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should  not  be  enjoined  on  the  ground  that  real 
estate  was  being  sold  instead  of  personalty.  Tndi« 
ana  ft  I.  B.  Go.  v.  Williams,  28  Ind.  188. 

And  under  Ky.  Civ.  Code,  S28S,  providing  that  an 
Injunction  to.stay  proceedings  on  a  Judgment  shall 
not  be  granted  in  any  other  court  than  that  in 
which  the  judgment  was  rendered,  a  circuit  oourt 
has  no  jurisdiction  to  enjoin  the  sale  under  an  exe- 
cution issued  from  a  justioe  of  the  peaoe;  and  this 
section  controls,  although  the  injunction  was  only 
asked  to  prevent  the  levy  on  that  particular  prop- 
erty, but,  was  a  suit  by  the  defendant  in  the  judg- 
ment. Chesapeake,  O.  ft  8.  W.  B.  Go.  v.  Beasor,  84 
Ky.  809;  McConnell  v.  Bawe  (Ky.)  1 8.  W.  Bep.  682. 

And  this  section  applies  to  all  parties,  whether 
they  wtre  parties  to  the  judgment  or  not.  Mallory 
V.  Dauber,  68  Ky.  289. 

In  Arthurs  v.  Yiller^,  48  La.  Ann.  41i,  it  was  held 
that  no  doubt  there  exist  exceptional  cases  in  which 
an  injunction  may  be  granted  by  a  court,  not  that 
which  rendered  the  judgment  at)out  to  be  execut- 
ed ;  but  in  none  of  these  cases  has  the  defendant 
in  the  suit  ever  been  recognised  the  right  to  claim 
such  relief  from  a  forum,  which  was  not  that  which 
exercised  jurisdiction  over  him,  and  condemned 
him.  He  cannot  be  sentenced  by  one  jurisdiction 
and  be  absolved  by  another.  It  is  useless  to  en  umer- 
ate  those  exceptional  cases.  It  is  enough  to  ob- 
serve that  injunctions  in  such  instances  have  been 
allowed,  as  a  rule,  only  to  third  parties,  not  con- 
neoted  with  the  suit  and  residing  within  the  juris- 
diction of  the  sister  court  issuing  the  process. 
And  La.  Code  Pr.  art.  617,  provides  that  the  execu- 
tion of  a  judgment  belongs  to  the  courts  by  which 
the  cause  has  been  tried,  and  La.  Code  Pr.  art.  029, 
provides  that  it  Is  for  the  court  which  has  rendered 
judgment  to  take  cognizance  of  the  manner  of  ita 
execution.    But  see  next  case. 

But  in  Copley  v.  Edwards,  6  La.  Ann.  647,  It  wa» 
held  that  where  the  execution  contains  erroneous*' 
taxation  of  costs,  and  complaioant  pleads  partial^ 
payment,  the  court  of  the  parish  where  an  execu- 
tion  is  sought  to  be  enf  oroed  may  enjoin  the  same. 

And  in  Brown  v.  Brown,  80  La.  Ann.  506,  it  was 
heldthat  a  parish  court  in  which  a  succession  has 
been  opened,  having  control  of  the  property,  has 
Jurisdiction  to  enjoin  a  nominal  administrator  from 
oolleotlng  a  judgment  belonging  to  the  estate  under 
a  Judgment  of  the  district  court,  as  the  attack  is 
not  on  the  validity  of  the  judgment,  but  the  right 
and  power  to  act  as  an  administrator,  on  the 
ground  that  there  was  no  order,  advertisement, 
commission,  oath,  or  inventory.  This  in  junction 
proceeding  seems  to  have  been  sued  out  in  aid  of  a 
suit  for  amotion  or  destitution,  as  it  is  called  by  the 
plaintitt,  if  such  it  can  be  styled,  and  to  prevent 
the  defendant  from  attempting  to  possess  himself 
of  a  large  amount  of  property  until  he  shall  have 
given  bond  as  administrator. 

In  Wood  V.  Hughes  (Ind.)  88 M.  B.  Bep.  604,  it  was 
held  that  the  jurisdiction  of  an  appeal  from  an 
oi^er  enjoining  the  levy  of  an  execution  upon  real 
estate  is  not  to  the  appellate  court,  but  to  the  su*. 
preme  oourt  of  Indiana.  The  case  does  not  show 
what  was  the  cause  assigned  for  injunction* 

d.  Federal  aiid  state  eourte. 

It  is  a  weli-recogniaed  rule  that  state  courts  will 
not  enjoin  sales  under  process  from  the  Federal 
courts  and  vice  veru;  but  where  a  suit  is  brought  • 
in  the  state  oourt  and  removed  to  the  Federal  court, 
this  rule  does  not  apply.  But  in  one  case  a  terri- 
torial oourt  enjoined  an  execution  from  a  Federal 
oourt  attempted  to  be  enf  oroed  beyond  the  juris- 
diction of  the  Federal  court. 

The  Federal  courts  cannot  enjoin  a  sale  of  the 
property  of  one  person  on  an  execution  issued 
out  of  a  state  court  against  the  property  of  an- 
other. Daly  V.  The  Sherilf,  1  Woods,  C.  C.  ITS. 
To  the  same  elfect,  Hamilton  v.  Walsh,  28  Fed. 
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Bi&^  490;  Domestlo  *  Foraigii  Mtetonary  Boo.  v. 
Hinemaii,  18  Ved.  Bep.  18L 

And  the  same  rule  was  applied  where  bondhold- 
ers of  a  railroad  attempted  to  enjoin  a  sale  of  roll- 
ing stock  on  an  exeoatlon  from  a^  state  court. 
BoKfflee  ▼.  Bimonton,  8  Blss.8tt. 

And  in  American  Asso.  ▼.  Hurst,  7  0.  C.  A.  608, 60 
Ved.  Bep.  I,  it  was  held  that  a  sale  of  land  under  an 
execution  issued  from  a  court  of  equity  in  Ken- 
tucky on  a  sale  bond  is  a  **proceedinjc,"  under  IT.  S. 
Bev.  Stat.  1 780,  prohibiting  an  injunction  m  the 
Federal  court  against  a  prooeedlog  in  the  state 
court;  denying  the  authority  of  Crupper  v.  Ck>bum, 
infrat  as  such  case  was  in  effect  overruled  by  Free- 
man V.  Howe,  66  U.  8. 24  How.  468, 16  L.  ed.  760. 

So,  a  Federal  court  has  no  power  to  enjoin  a  levy 
made  on  lands  which  are  situated  in  the  foreign 
state  and  beyond  its  territorial  Jurisdiction,  on  the 
ground  that  it  has  appointed  a  receiver  of  such 
property  under  insolvency  proceedings,  and  the 
statute  does  not  prohibit  a  citizen  from  obtaining  a 
preference  in  another  state,  and  the  person  so  en- 
joined is  not  a  party  or  privy  to  the  litigation  in 
which  the  receiver  was  appointed.  BchindeiholB 
T.  CuUum,  66  Fed.  Hep.  886. 

And  a  third  party  cannot  obtain  an  injunction  in 
a  state  court  against  the  sale  of  his  property  on  an 
execution  issued  from  a  Federal  court.  Brooks  t. 
Montgomery.  88  La.  Ann.  460. 

Where  an  injunction  is  granted  in  a  state  court 
against  an  execution  .or  attachment  sale,  and  is 
transferred  to  the  Federal  court,  the  injunction  re- 
mains in  force,  as  U.  8.  Bev.  Stat,  f  640,  provides 
that  an  injunction  granted  before  a  removal  of  a 
cause  shall  continue  In  force.  Perry  ▼.  Sharpe,  8 
Fed.  Bep.  18. 

Prior  to  this  statute,  in  Diggs  ▼.  Wolcott,  8  U.'S. 
4  Craoch,  170, 2  L.  ed.  667,  it  was  held  that  where  a 
suit  to  enjoin  proceedings  in  a  state  court  was  re- 
moved to  a  Federal  court,  the  latter  could  not 
grant  an  injunction. 

After  an  injunction  preventing  the  disposition  of 
property  in  a  foreign  state,  a  subsequent  injunc- 
tion agaiost  another  person,  not  a  party  to  the 
original  action,  from  enforcing  a  sale  under  execu- 
tion In  a  foreign  country  (Mexico),  cannot  be  ob- 
Ulned  after  an  execution  sale  and  purchase  by  a 
third  party.  Mexican  Ore  Co.  v.  Mexican  Guada- 
lupe Mln.  Co.  47  Fed.  Bep.  86L 

In  Cropper  v.  Cobum.  8  Curt.  C.  C  466,  it  was 
held  that  the  act  of  Congress  March  8, 17BB,  provid- 
ing that  an  injunction  will  not  be  granted  to  stay 
proceedings  in  a  state  court,  does  not  apply  to  an 
injunction  against  the  sale  of  the  property  of  a 
third  person  on  an  attachment  against  another,  as 
the  attachment  on  mesne  process  is  not]  a  proceedp 

ing. 

But  the  authority  of  this  case  has  been  denied  in 
Daly  V.  The  Sheriff,  1  Woods,  C.  C  17b,  and  Ameri- 
can Asso.  V.  Hurst,  supra,  and  in  effect  was  over- 
ruled in  Freeman  v.  Howe,  66  U.  6. 84  How.  ^8, 16 
L.  ed.  760,  which  was  a  suit  in  replevin  followed  by 
OOveU  V.  Heyman,  111  U.  S.  176, 88  L.  ed.  800. 

And  in  Needles  v.  Frost  (Okla.)  86  Pac.  Bep.  074. 
It  was  held  that  the  levy  and  sale  under  execution 
from  the  Federal  court  for  the  Indian  territory 
will  be  enjoined  by  a  territorial  court,  where  the 
levy  is  made  in  Oklahoma  and  the  Federal  court 
issuing  such  execution  had  do  Jurisdiction  in  Okla- 
homa; and  this  is  not  an  interference  with  the  pro- 
cess of  the  fMeral  court,  as  such  execution  is  void, 
as  Judgments  have  no  extraterritorial  force. 

And  the  Federal  court  may  enjoin  the  Inequit- 
able use  of  Judgments  and  executions  in  a  state 
court,  at  the  instance  of  a  cettui  que  trust,  whoflles 
a  bill  claiming  that  such  Judgments  are  trust  prop- 
erty and  asking  that  the  same  be  assigned  to  her; 
and  this  does  not  conflict  with  U.  8.  Bev.  Stat  ITSO^ 
prohibiting  the  Federal  court  from  enjoining  pro- 
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ceedlngs  in  a  state  court  Unton  v.  Mowove,  U 
Fed.  Bep.  648. 

And  in  Watson  v.  Jones,  80  U.  8. 18  Wall.  670, 80 
L.  ed.  606,  which  was  a  suit  to  prevent  interferenoe 
with  possession  of  a  church,  the  defendants  pleaded 
that  they  claimed  possession  under  a  decree  of  a 
state  court,  and  that  the  marshal  of  the  state  court 
was  in  charge  of  the  property.  It  was  held  that  the 
Federal  decisions  are  oonchisi  veagainst  any  injooo- 
tlon  from  the  Federal  court  forbidding  the  defend- 
ants to  take  possession  of  property  which  the  un- 
executed decree  of  the  chancery  court  requires  the 
marshal  to  deliver  to  theuL  Yet  as  the  bill  prays  for 
other  and  further  relief,  which  the  circuit  court 
could  render  for  the  protection  of  the  right  of  the 
plaintiffs,  and  which  did  not  enjoin  the  defendants 
from  taking  possession  of  the  church  property,  and 
which  did  not  disturb  the  possession  of  the  mar^ 
shal  of  the  Louisville  chancery  court,  the  Federal 
court  had  a  right  to  hear  the  case  and  grant  that 
relief.  The  possession  of  the  marshal  is  a  substi- 
tute for  the  possession  of  the  defendants,  and  the 
decree  recognizes  the  right  of  the  defendants  un- 
der the  marshal;  and  while  they  are  not  enjoined 
from  receiving  that  possession  from  the  marshal, 
and  he  Is  not  restrained  from  obeying  the  decree  of 
the  chancery  court  by  delivering  it,  and  while  there 
Is  no  order  made  on  the  marshal  at  all  to  interfere 
with  his  possession,  the  defendants  are  required  by 
the  decree  to  respect  the  rights  of  the  plaintiffs, 
and  to  so  use  the  possession  and  control  to  which 
they  may  be  restored  as  not  to  hinder  or  obstruct 
the  true  uses  of  the  trust,  which  that  poaseaslon  is 
intended  to  protect. 

A  levy  and  sale  under  process  from  the  state 
court  will  be  enjoined  by  the  state  court  where 
there  was  a  levy  previously  made  on  the  same 
property  under  a  Judgment  in  the  Federal  oourt. 
HaU  V.  Boyd.  18  Ga.  45ew 

Xym.  BefMdy  at  Icmw 
a.  Psrsotkilpropert]/. 

It  is  well  recogniaed  that  where  there  is  a  plain 
and  adequate  remedy  at  law,  courts  of  equity  will 
not  interfere,  by  injunction,  to  prevent  a  sale  on 
execution  of  personal  property  or  proceedings  on 
final  process.  There  are  exceptions  to  this  rule, 
however,  for  which  see  stqMU,  L  Exempt  personal 
property;  VX  RcMroad  and  quasi  piMicecrporatkm 
property;  Y IL  Partnenhip  prnperty;  Yin.  Property 
owned  by  tMrd  partlst;  h.  Personal  property;  U 
Slaves;  J.  WifeH  personal  property. 

So,  the  remedy  at  law  against  an  unlawful  seisure 
of  the  personal  property  of  a  third  person  under  an 
execution  prevents  an  Injunction  against  the  same. 
Hall  V.  Davis,  6  J.  J.  Marsh.  SOO;  Hammond  v.  St. 
John,  4  Yerg.  107. 

Unless  it  be  of  a  peculiar  character,  as  alavea. 
Beatty  v.  Smith,  8  Smedes  it  M.  667. 

The  remedy  by  third  opposition  in  Louisiana 
(which  is  similar  to  interposition  of  claim  by  third 
party)  prevents  an  injunction  against  a  foreclsaure 
sale  of  land.  Yan  Loan  v.  Heltner,  80  La.  Ann.  12i8w 

And  the  remedy  at  law  of  action  of  claim  and  d^ 
livery  will  prevent  an  injunction  against  an  exe- 
cution sale.  Bichards  v.  Kirkpatrick,  58  OaL  488^ 
Chittenden  v.  Davidson,  80  Jones  St  8. 48L 

And  the  right  of  trial  of  claim  of  title  under  Ala. 
Code,  H  8687-8688,  prevents  an  injunction  anainat 
an  execution  sale  of  personal  property.  Gerald  v. 
McKensle,  87  Ala.  166. 

And  the  remedy  at  law  under  N.  G  C  C  P.  f  117, 
subsec.  4,  to  try  claim  of  title,  prevents  an  injunc- 
tion.   Baxter  v.  Baxter,  77  K.  C.  118. 

And  the  remedy  of  affidavit  and  claim  bond  pre- 
vents an  injune^'"'^.  Ferguson  v.  Herring,  40  Tex. 
186. 
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Bui  this  rule  does  not  apiily  to  a  mortgagee. 
Georyo  ▼.  Dyer,  1  Tex.  App.  Civ.  Om.  (White  ft  W.) 

In  Baker  ▼.  Rfnebard,  11  W.  Ya.  £88,  it  was  held 
that  the  statatory  remedy  by  giving  a  miapendinff 
txmd  or  a  forthoomlDg  bond  by  the  claimant  and  a 
tria]  by  jury  thereon  preyents  an  injunction 
afBlmt  an  execution  sale  of  personal  property  be- 
loDftDg  to  a  third  party.  Bat  see  Cropper  r.  Co* 
burn,  2  Curt.  C.  a  486. 

Tbe  remedy  by  an  action  of  damages  for  unlaw- 
foi  seizure  of  goods  will  prevent  an  Injunction. 
Chittenden  ▼.  Davidson,  supra;  Lewis  v.  Levy,  16 
Md.  flS;  Freeland  v.  Reynolds,  16  Md.  416;  Drewson 
T.  American  Surety  Co. »  N.  Y.  Week.  Dig.  86B; 
fnsler  v.  White,  48Md.  L 

In  Bowyer  v.  Creigb,  8  Band.  CVa.)  26,  It  was  held 
that  the  remedy  at  law  by  requiring  the  sheriff  to 
take  an  indemnifying  bond  before  a  sale  of  per> 
fooal  property  oo  which  there  is  a  lien  or  suit  for 
the  0pecl4c  property  will  prevent  sn  injunotlon  in 
fBTor  of  a  lienhoider.  But  see  Daly  v.  The  Sheriff, 
infra. 

And  a  remedy  at  law  giving  a  lien  on  the  pro- 
ceeds of  an  execution  sale,  in  favor  of  a  senior  ex- 
ecution, wHl  prevent  an  injunction  against  a  sale 
of  land  under  a  Junior  execution.  Sanders  v.  Fos- 
ter. 66  Ga.  282:  Wiley  v.  Bridgman,  1  Head,  68. 

80.  the  remedy  of  motion  to  quash  prevents  an 
Injnoctlon  against  an  execution  sale.  Nelson  v. 
Griffey,  181  Pa.  278,  Beverting  87  Pittsb.  L.  J.  66; 
Bnlrd  v.  POreman.  1  Dl.  886, 12  Am.  Deo.  107:  Pal- 
mer V.  Gardiner,  77  HI.  148;  WilTlams  v.  Wright, 
H  Hum  ph.  498:  Jacks  v.  Bigham,  86  Ark.481;  Bobln- 
son  V.  Cbesseldine.  5  ilL  882. 

And  Mo.  Bev.  Stat,  f  2406,  providing  that  the 
jQdge  of  the  court  out  of  which  the  execution  is- 
sued may  quash  the  same  prevents  an  Injunotlon. 
MelUer  v.  Bartlett,  88  Mo.  134. 

And  Qantr^s  (Ark.)Dlg.  1 26l0,providlng  for  quash- 
ing an  execution,  gives  a  remedy  at  law  against 
an  execution  issued  agalnet  a  person  individually 
when  it  should  be  as  administrator,  and  will  bar  an 
InJuDction  against  an  execution  levy.  King  v. 
Clsy,  84  Ark.  29L 

And  the  remedy  at  law  to  set  aside  a  sale  and  stay 
the  proceedings  prevents  an  injunction  against 
the  sale.  Fahs  v.  Boberts,  54  Dl.  182;  Boblnson  v. 
Cheseeldloe,  supm;  Walker  v.  Ouriey,  83  N.  C.  428; 
la  Croaee  k  M.  Packet  Co.  v.  Reynolds,  12  Minn. 
118;  Logan  v.  Lucas,  66  ID.  287;  Luco  v.  Brown,-  78 
CU.  8:  Jacks  v.  Bigham,  supra.  But  eontra  was 
held  in  Buffum  v.  Foster,  77  Hun,  27. 

The  remedy  in  the  court  rendering  the  judgment, 
to  stay  the  salc^prevents  a  court  of  chancery  from 
«nnting  the  same  relief.  Plggott  v.  Addicks,  8  Q. 
Oreene,  427,  66  Anu  Dec.  647;  Bealrd  v.  Foreman,  1 
HI.  886, 12  Am.  Dec  197. 

An  administrator's  sale  will  not  be  restrained  for 
Insufflcienoy  of  advertisement  as  there  Is  a  remedy 
In  the  orphans*  oourt  to  have  the  proceedings  oor- 
feoted.   Parker  v.  Allen  (N.  J.)  8  Cent.  Bep.  476. 

And  the  remedy  by  a  motion,  before  the  justice 
-of  the  peace,  to  correct  an  execution  to  make  it 
-conform  to  the  judgment,  will  prevent  an  mjuno- 
ti<Hi  against  an  execution  sale.  Martin  v.  Plfer,  96 
Ind.246. 

And  the  better  practice  is  to  file  a  motion  in  the 
-ease  in  which  judgment  is  rendered  for  a  return 
of  the  execution,  where  a  judgment  is  superseded 
on  error,  before  the  sale,  rather  than  to  enjoin  the 
lale.  Jaedicke  v.  Patrle,  16  Kan.  287. 

And  the  remedy  of  supersedeas  prevents  an  In- 
junction.   Williams  V.  Wright,  9  Humph.  4981 

And  In  Robibson  v.  Yon,  8  f  la.  8G0,  it  was  held 
that  the  remedy  In  the  court  rendering  judgment, 
to  recall  fin  execution,  precludes  enjoining  an 
exeoutioDlale'made'at  a  time  unauthorised.  But 
see  Krioke  v.  Parish,  infra. 

And  the  remedy  by  suit  for  possession  of  personal 

«)UIi.A. 


property  analogoos  to  replevin,  trover,  debt,  tres- 
pass, or  case,  bars  an  Injunctton  against  an  execu* 
tion  sale.  Btillwell  v.  OUver,  86  Ark.  184;  Endres  v. 
Lloyd,  66  Ga.  647;  liovette  v.  Longmlre,  14  Ark.  888. 

The  remedy  of  trespass,  trover,  detinue,  or  re- 
plevin after  sale,  prevents  an  injunction  against  an 
execution  sale  of  personal  property.  Du  Pre  v. 
WilUams,  6  Jones,  Bq.  96. 

And  the  remedy  at  law  of  trespass  or  trover  will 
prevent  an  injunction  against  an  execution  sale  of 
personal  property.  Davidson  v.  Floyd,  16  Fla.  687; 
Miller  V.  Crews,  3  Leigh,  578;  Kendrick  v.  Arnold, 
4  Bibb,  236;  Howell  v.  Howell,  6Ired.  Eq.  268;  John- 
son V.  Conneotiont  Bank,  21  Conn.  14&  But  see 
Cropper  v.  Cobum,  fn/ro. 

And  in  Kentucky  the  remedy  of  trover,  or  tres- 
pass, or  detinue,  will  prevent  an  injunction  against 
so  execution  sale  of  slaves  owned  by  a  third  per- 
son.  Kesmieth  v.  Bowler.  8  Bibb,  487. 

And  in  Allen  v.  Freeland,  8  Band.  (Ya.)  170,  it  was 
held  that  the  remedy  of  detinue  prevents  an  in- 
junction against  a  sale  of  slaves  on  the  execution 
against  a  third  party,— especially  where  the  title 
of  the  claimant  is  fraudulent.  But  see  supra, 
vm.  1. 

Bo,  the  remedy  at  law,  of  replevin,  prevents  an 
Injunction  against  an  execution  sale  of  personal 
property.  Fraxier  v.  White,  49  Md.  1;  Bouldln  v. 
Alexander,  7  T.  B.  Mon.  426;  Young  v.  Young,  9  B. 
Mon.  66;  Allen  v.  Winstandly,  136  Ind.  106;  Bryan 
V.  Long,  14  Fla.  861  But  see  Central  Trust  Co.  v. 
Moran.  infra. 

But  in  Amis  v.  Myers,  67  U.  8. 16  How.  482, 14  L. 
ed.  1029,  It  was  held  that  a  dear  and  adequate  rem- 
edy at  law  was  held  not  to  defeat  the  remedy  of  an 
Injunction  against  a  levy  of  execution  on  slaves, 
and  the  oourt  says  this  is  an  exceptional  oaae,  and 
is  not  to  be  a  precedent. 

And  a  remedy  at  law  under  Mass.  Bev.  Stat.  chap. 
90,  61 78-78,  by  giving  bond  to  an  ofDoer  to  prevent 
a  levy  of  an  attachment,  does  not  apply  to  a  levy 
against  firm  property  on  a  writ  against  an  Individ- 
ual member  of  the  firm.  Cropper  v.  Cobum,  2 
Curt  C.  a  4fS6. 

And  in  Daly  v.  The  Sheriff,  1  Woods,  a  a  176.  it 
was  said  that  an  action  on  an  indemnifying  bond 
given  to  the  sheriff  under  a  state  statute,  or  an  ac- 
tion of  trespass  against  the  sheriff,  is  not  such  an 
adequate  and  complete  remedy  at  law  as  would 
oust  the  FcMleral  court  of  equity  of  jurisdiction  to 
restrain  the  sale  of  the  property  of  a  third  person 
under  an  exeoution.  But  the  Federal  oourt  cannot 
restrain  the  exeoution  of  process  from  a  state 
court;  denying  authority  of  Cropper  v.  Cobum, 
ntpra^  on  the  last  proposition. 

And  a  remedy  at  law  to  have  an  exeoution  re- 
called will  not  bar  an  injunction  against  levy  and 
sale  on  an  exeoution  issued  on  a  dormant  judg» 
ment.  ELilnke  v.  Parish,  9  Ohio,  C.  C.  141,  2  Ohio 
Dec  86. 

And  the  remedy  of  trespsss  or  trover  is  not  ade- 
quate where  partnership  property  is  levied  on  for 
a  debt  of  one  of  the  firm.  Cropper  v.  Cobum, 
supra. 

And  the  remedy  of  replevin  or  damages  is  Inad- 
equate to  protect  mortgagees  of  the  rolling  stock 
of  a  railroad  from  an  execution  sale,where  the  stat- 
ute prevents  a  severance  of  the  property,  and  the 
mortgagees  are  not  entitled  to  the  possession. 
Central  Thrust  Co.  v.  Moran,  66  Minn.  188, 28  L.  B.  A. 
212. 

h.  fiaol  jM-operty. 

Tn  regard  to  the  remedies  at  law  preventing  aa 
injunotlon  against  the  sale  of  real  property  on  ex- 
eoutlon,  the  cases  below  suggesting  such  remedies 
must  be  examined  in  connection  with  the  lonff 
Bne  of  Iratbortties  for  and  against  injunctlona 
supra,  VIIL  b,  c  and  X.  and  XY.,  as  the  cases 
given  below  are  simply  suggestive  rather  than  da> 
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claratory  u  to  the  uniformity  in  densring  injano- 
tiona  where  another  remedy  exists.  Id  fnot  it  may 
be  said  that  nearly  all  the  cases  that  deny  injunc- 
tive  relief  against  execution  sales  of  real  property 
do  so  on  the  ground  that  where  complainant  has  a 
good  title  the  sale  will  DOt  prejudice  him,  and  the 
remedy  of  defending  an  action  of  ejectmeot  in  sach 
oases  bars  the  right  of  injunction. 

The  remedy  of  an  action  to  quiet  title  preveots 
an  injunction  against  an  execution  sale  that  is  void. 
Brake  v.  Jones,  ^  Ho.  428. 

And  the  failure  to  exercise  the  remedy  at  law  by 
oaveat  against  a  grant  of  title,  and  by  redemption, 
prevents  an  injunction  against  proceedings  to  com- 
plete a  void  sheriff*8  sale.  Lafferty  v.  Conn,  8 
8need,2ZL 

And  the  remedy  at  law  by  setting  up  ownership 
and  right  to  redeem  prevents  an  injunction  against 
a  Judgmeot  to  recover  possession.  York  Mfg.  Go. 
▼.Cutt8,18Me.204. 

And  a  remedy  at  law  to  contest  title  prevents  an 
Injunction  against  a  sale  under  mechanic's  lien. 
Ooughron  v.  Swift,  18  111.  414. 

And  the  remedy  by  ejectment  bars  an  io Junction 
In  favor  of  an  executor  against  an  execution  sale 
of  real  estate  for  the  debts  of  an  heir.  Johnson  v. 
Connecticut  Bank,  21  Ck)nn.  148. 

In  Soman  OBtbollo  Archbishop  v.  Shipman,  09 
Oal.  580,  where  an  injunction  was  refused  against 
the  sale  of  real  property  belonging  to  a  third  party, 
as  extrinsic  evidence  was  not  necessary  to  protect 
the  title,  it  was  suggested  that  there  was  a  remedy 
against  the  enforcement  of  the  Judgment  by  ask- 
ing the  court  renderlnir  Judgment  to  refuse  a  writ 
of  fl.  fa.,  or  by  superseding  it,  or  by  an  original 
action  to  enjoin  for  matters  subsequent  to  the 
Judgment,  or  to  have  adverse  claim  determined 
under  Gal.  Code  Civ.  Proc.  §  788. 

But  in  Williamson  v.  Russell,  18  Ya.  612,  it  was 
held  that  the  remedy  at  law  of  damages  against  a 
sheriff  for  ejecting  a  person  not  a  party  to  a  suit 
under  a  writ  of  fl.  fa.  will  not  prevent  an  injunc- 
tion against  execution  of  a  writ. 

XIX.  IrreQularilUa, 

a.  ExecvtitUm. 
L  OondilUm  precedent. 

Irregularities  in  the  proceedings  prior  to  the  is- 
■uing  of  the  execution  will  not  be  ground  for  in- 
junction, unless  a  mandatory  statute  is  violated. 

So,  where  a  defendant  fails  to  appeal,  or  Join  In 
the  appeal  taken  by  the  plaintiff,  and  thereby  ac- 
quiesces in  the  Judgment,  he  cannot  after  affirm- 
ance obtain  an  injunction,  although  a  fl.  fa.  was 
issued  before  the  Judgment  of  the  supreme  court 
was  recorded  In  the  court  below.  Savoi^  v.  Tbibo- 
daux,  29  La  Ann.  51. 

And  irregularity  in  quashing  a  forthcoming  bond 
will  not  be  ground  for  enjoining  an  execution  on 
the  original  Judgment  against  the  surety  who  did 
not  sign  the  forthcoming  bond,  as  there  is  a  remedy 
in  the  court  issuing  the  execution  to  supersede  the 
nme.    Thomas  v.  Tappan,  Freem.  Ch.  (Miss.)  472. 

And  an  injunction  will  not  be  granted  against  an 
execution  sale  on  an  execution  sale  bond,  for  ir- 
regularities in  the  affidavit  on  which  execution  is- 
sued, where  the  Judgment  was  destroyed  by  burning 
the  court-house,  as  La.  act  March  18, 1860,  authoriz- 
ing an  injunction  in  oertaln  cases,  does  not  apply 
to  an  injunction  against  an  execution  on  a  twelve- 
months* bond.    Wafer  v.  Wafer,  7  La.  Ann.  542. 

And  the  remedy  at  law  to  restrain  an  execu- 
tion for  irregularities  in  the  proceedings  will  pre- 
vent an  injunction  against  the  same  at  the  instance 
of  a  purchaser.  Wagner  v.  Pegues,  10  S.  C.  N.  8. 
259. 

An  order  of  seizure  and  sale  Issued  without  the 
production  of  the  complete  evidence  required 
\fS  l^w  will  not  autboriie  an  injunction,  as  this  is 
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not  one  of  the  grounds,  under  La.  CodePr.  art.  789» 
providing  eight  grounds  for  arresting  the  sale  un- 
der a  seizure;  and  there  is  also  a  remedy  by  appeal. 
Bupre  V.  Anderson,  45  La.  Ann.  1184. 

And  that  an  execution  on  a  forfeited  fl.  fa.  bond 
was  issued  without  the  sanction  of  the  court  ia 
not  ground  for  enjoining  the  same.  Bryan  v. 
Knight,  1  Tex.  180. 

And  a  fl.  fa.  on  a  replevin  bond  will  not  be  en> 
Joined  on  the  ground  that  the  same  was  issued 
without  praecipe  where  the  creditor  has  ratified 
the  act  of  the  clerk.  Qarkson  v.  White,  4  J.  J. 
Marsh.  629,  20  Am.  Deo.  229.  But  see  Berry  v. 
Nichols,  infra. 

In  Berry  v.  Nichols,  96  Ind.  287.  the  bill  of  com- 
plaint  alleging  that  the  writ  of  vendL  exp.  Issued 
without  a  prsMJipe  was  sufficient  Io  set  aside  the 
sale,  as  Ind.  Be  v.  Stat.  1881,  §  741,  provides  that  a 
\andl.  exp.  can  only  issue  on  a  praecipe;  but  a  sale 
should  not  be  perpetually  enjoined;  and  the  real 
estate  should  not  be  released  from  the  lien  of  the 
Judgment. 

And  in  Bryan  v.  Knight,  supra,  it  was  said  that  If 
a  bond  in  fl.  fa.  was  not  taken  in  conformity  to  the 
law,  and  was  not  such  an  one  as  an  execution  could 
issue  upon,  it  might  be  ground  for  injunction. 

2L  Form, 

An  injunction  will  not  be  granted  against  an  ex^ 
cution  sale  on  account  of  the  form  of  the  execu* 
tion,  or  variance  in  the  same,  as  the  remedy  In  the 
court  issuing  the  same  Is  generally  adequate  and 
sufficient.    (See  further,  Pariy^  infra.) 

So,  an  irregularity  in  the  form  of  an  execution 
will  not  be  ground  for  an  injunction,  as  there  is  a 
remedy  in  the  court  issuing  the  execution.  Triests 
V.  Euslen  (Ala.)  17  So.  Rep.  356. 

And  the  variance  between  the  names  in  the  exe- 
cution and  Judgment,  where  the  names  are  stated 
in  the  Judgment  roll,  will  not  authorize  an  InJunCi 
tion  against  the  Judgment  or  execution  levy  oa 
land  at  the  instance  of  a  third  party.  Hill  v.  Gor- 
don, 45  Fed.  Rep.  276. 

And  that  the  execution  did  not  conform  to  the 
Judgment  will  not  be  ground  for  enjoining  the 
sale,  as  there  is  a  remedy  in  the  court  iasuinir  exe- 
cution by  motion  for  correction.  Martin  v.  Piter, 
96  Ind.  245. 

In  an  action  by  defendant  to  quiet  title  after  ai» 
execution  sale,  and  to  enjoin  the  purchasers,  on  the 
ground  that  the  order  of  sale  was  not  a  true  copy 
of  thi)  original  and  that  the  real  estate  was  not  sold 
on  a  fl.  fa.  Issued  on  the  Judgment,  It  was  held,  uo* 
der  2  Ind.  Rev.  Stat.  1876,  p.  228,  providing  that  a 
sherlff^s  return  entered  on  the  execution  docket 
shall  be  a  record,  that  the  truth  of  such  record 
cannot  be  impeached  without  a  direct  proceeding- 
against  the  officer.    Fry  v.  GkiUaspie,  61  Ind.  478. 

And  executions  will  not  be  adjudged  void  which 
are  valid  upon  their  face,  where  no  attempt  haa 
been  made  to  set  aside  or  quash  the  same.  Bealrd 
V.  Foreman,  1  IlL  808, 12  Am.  Dec  107. 

A  sale  on  execution  of  personal  properly  of  the 
surety  on  a  cost  bond  will  not  be  enjoined,  al- 
though the  execution  is  void  on  its  face,  and  al- 
though the  Justice  had  no  authority  to  Issue  the 
same,  as  there  is  a  remedy  at  law  to  compel  the 
Justice  to  try  the  question  made  by  affidavit  of  il- 
legality, and  the  Justice  can  be  compelled  to  hear 
and  try  such  claim.    WordehofT  v.  Bvers,  18  FLa. 


And  an  execution  not  under  seal  will  not  b» 
ground  for  enjoining  the  same.  Jllsun  v.  Steb- 
bins,  41  Wis.  285. 

8.  Time, 

Injunctions  will  not  be  granted  on  account  ot 
premature  iusuanceof  a  writ  of  seizure,  execution, 
or  delay  in  issuing  the  same. 

So,  premature  issuance  of  #  writ  of  seizure  and 
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nle  will  not  ftuthorlae  an  InJoDOtfon,  as  a  new 
writ  will  immedJately  lie  under  the  tame  order. 
WilUams  t.  Doufflan,  47  La.  Anif.  If77;  Dayton 
f.  Commercial  Bank,  6  Rob.  (La.)  17. 

So,  an  injunction  will  not  be  granted  against  an 
ezecation  as  haying  prematurely  issued  under  the 
■tay  law,  where  oompialnant  does  not  bring  him- 
self within  the  terms  of  the  stay  law.  Wiodlsob  ▼. 
Oussett,  80  Tez.  744. 

And  delay  in  Issuing  an  execution  will  not  be 
ground  for  enjoining  an  execution  sale,  as  against 
a  purchaser  for  value,  as  no  one  but  the  defendant 
can  object  to  irregularity  in  an  exeoutioo.  Wag- 
ner V.  Pegiies,  10  8.  C.  N.  8. 260. 

4.  POrttfi 

Injunctions  have  been  granted  where  ezeout>ns 
improperly  issued  against  stockholders,  and  some- 
times the  death  of  the  plaintUf  has  been  cause  for 
inJunciiODS  where  the  executions  ignored  that 
fact;  but  on  this  point  there  is  some  conflict  of  au- 
thority. To  obtain  an  injunction  for  irregularity 
as  to  the  party  named  in  the  execution,  the  com- 
plainant moat  be  in  danger  of  injury,  or  else  it  will 
not  be  granted. 

An  injunction  was  granted  to  prevent  a  creditor 
having  a  Judgment  against  a  banking  company 
from  enforcing  it  as  against  an  alleged  shareholder 
whose  relation  as  such  to  the  company  had  long 
ceased  to  exist,  though  technically  he  was  still  a 
shareholder.  Bargate  v.  Shortridge,  5  H.  K  Gas. 
»7,  £4L.  J.Gh.457. 

Where  an  execution  was  Issued  against  stock- 
holders individually  on  a  Judgment  against  the 
corporation,  and  there  is  no  adjudication  that  cer- 
tain persons  were  members,  the  same  will  be  en- 
Joined,  as  the  execution  should  follow  the  Judg- 
ment and  run  against  the  oorporatlon,  with  a 
clause  that  it  be  levied  on  the  property  of  the  mem- 
bers and  leave  it  to  the  officer  to  determine  if  they 
are  memben.  Hampeon  v.  Weare,  4  Iowa,  18, 66 
Am.  Dec  116.  See  also  Stout  v.  La  Follette,  64 
lod.  96S,  supra,  XI.  b,  1.  as  to  levy  on  stock;  Weber 
V.  Bullock,  19  Colo.  214;  and  Anderson  v.  Biddle,  10 
Mo.  23,  supra,  VIIL  h. 

Where  the  plaintiff  named  in  execution  is  dead 
the  sale  should  be  enjoined.  Dailey  v.  Wynn,  83 
Tex.  614. 

Bo,  where  there  is  no  indorsement  on  the  execu- 
tion as  required  by  Iowa  Bev.  §  8284,  providing 
that  after  death  of  the  plaintiff  an  execution  may 
be  issued,  but  the  clerk  must  Indorse  the  death 
and  the  names  of  the  personal  representatives  on 
the  execution,  an  injunction  will  be  granted* 
Meek  ▼•  Bunker,  88  Iowa,  160. 

But  in  Books  v.  Williams,  18  La.  Ann.  874,  an  in- 
junction was  refused  where  a  fl.  fa.  was  issued  in 
the  name  of  the  decedent  instead  of  in  the  name 
of  the  administrator,  as  relief  oould  be  obtained 
by  paying  the  debt  to  the  administrator.} 

And  where  an  execution  was  issued  in  the  name 
of  an  executor  of  the  deceased  partner  instead  of 
in  the  luune  of  the  surviving  partner,  proceedings 
thereon  will  not  be  enjoined  at  the  Instance  of  the 
debtor  who  does  not  tender  Into  court  the  money, 
where  he  dlaims  that  a  third  party  is  asserting  an 
attachment  against  the  same.  Hastings  v.  Crop- 
per, 8  Del.  Ob.  166b 

An  assignment  of  the  right  tn  a  selsure  to  a  third 
party,  without  notice  to  the  defendant,  will  not  be 
ground  for  enjoining  the  sale,  where  no  tender  is 
made  of  the  amount  due.  Walker  v.  Olllavaso,  86 
La.  Ann.  42. 

But  the  assignor  of  a  mortgage  and  Judgment 
will  be  restrained  at  the  instance  of  his  assignee, 
from  Issuing  process  thereon  for  the  use  of  his  as- 
signee, where  such  assignor  has  not  the  authority 
to  take  such  proceedings,  although  he  may  have 
the  power  of  attorney  to  oolleot  the  same  to  be  paid 
by  him  to  his  asrignee,  but  not  the  power  to  sue 


out  process,  where  the  sale  would  destroy  the  lien 
of  oompialnant.  Lesley  v.  Shock.  8Houst.  (Del.)  180. 

A  defendant  who  does  not  appeal  cannot  obtain 
an  injunction  against  the  execution  on  the  ground 
that  it  also  included  in  it  the  names  of  the  parties 
and  their  sureties  appealing.  Kendriok  v.  Bice,  1ft 
Tex.  254. 

Fees  paid  to  counsel  in  prosecuting  an  injunction 
against  an  illegal  seizure  because  the  defendant 
was  dead  when  suit  was  filed  and  was  named  in  the 
writ  cannot  be  recovered  by  the  plaintiff  of  th» 
defendant  wbere  the  injunction  is  allowed.  Hill 
V.  Noe,  4  La.  Ann.  804. 

&.  Excessive, 

There  Is  some  difference  in  the  cases  in  regard  to 
injunctions  for  excessive  executions  owing  to  the 
facts  in  each  case.  It  seems  that  an  injunction 
will  not  be  generally  granted  against  the  excess 
unless  the  balance  is  tendered,  or  where  the  exoesa 
is  small,  or  where  there  is  a  remedy  in  the  court 
issuing  execution,  and  will  not  be  granted  on  a<v 
count  of  there  being  several  executions  issued. 

Wbere  a  credit  was  allowed  in  the  Judgment,  but 
not  in  the  body  of  the  fi.  fa.,  but  was  indoised  on 
the  back  of  it,  with  a  certiflr^te  by  the  clerk  under 
a  seal  of  court,  an  injunction  should  notbegrantcil 
against  the  sale  or  the  execution.  Ho  wly  v.  Kemp» 
2  La.  Ann.8d0. . 

And  that  an  execution  is  excessive  in  the 
amount  of  |10  will  not  be  ground  for  enjoining  the 
same.   Jilsun  v.  Stebblns,  41  Wis.  236. 

And  an  execution  against  a  surety  on  a  claim 
bond  in  excess  of  the  penalty  will  not  be  enjoined 
as  there  is  a  remedy  in  the  court  from  which  the 
execution  Is  issued.  Trieste  v.  Enalen  (Ala.)  17  So. 
Uep.^6. 

An  execution  issued  for  more  than  the  amount 
due  will  not  authorize  an  Injunction  against  the 
whole  of  the  execution.    Bowly  v.  Kemp,  supra. 

And  under  La.  act  1865,  f  4,  p.  324,  limiting  an 
injunction  against  a  fl.  fa.  for  subsequent  payment 
to  the  amount  pleaded,  the  same  rule  applies  to 
mistake  in  issuing  writs  of  ft.  fa.,  and  the  right  to 
enjolu  is  limited  to  the  amount  occasioned  by  the 
error  of  the  officer,  and  does  not  extend  to  the 
whole  Judgment.  Barrow  v.  Boblchaux,  14  La. 
Ann.  203. 

And  an  execution  for  a  greater  amount  than  due 
will  not  be  enjoined,  where  the  amount  admitted 
to  be  due  Is  not  tendered.  Eaton  v.  Markiey,  126 
Ind.123. 

But  in  Harper  v.  Terry,  16  La.  Ann.  216,  It  waa 
said  that  if  a  fi.  fa.  issues  for  more  than  is  due 
upon  the  Judgment,  the  remedy  Is  by  injunction 
against  the  sale,  under  La.  Bev.  Stat.  p.  246,  H  8, 4. 

A  sale  will  not  be  enjoined  because  made  under 
several  writs,  or  because  several  writs  on  the  same 
Judgment  are  issued  at  the  same  time. 

The  improper  issue  of  a  second  execution  will 
not  authorize  an  injunction  against  the  sale,  as  the 
remedy  is  in  the  court  iasulng  it.  Gregory  v.  Ford« 
14  Oal.  188, 78  Am.  Dec.  680. 

And  the  same  was  held  where  two  executiona 
wore  Issued  for  the  same  debt  to  different  counties 
at  the  same  time.    Elliott  v.  Blmore,  16  Ohio,  27.' 

And  was  refused  against  an  execution  sale  made 
under  three  different  writs,  two  in  the  name  of 
different  parties,  one  being  a  writ  of  fl.  fa.,  as  the 
objection  is  without  foroa  Walker  v.  Vlllavaso^ 
26  La.  Ann.  42. 

b.  Levy. 
L  ISreesstof. 

That  a  levy  is  excessive  will  not  be  ground 
for  enjoining  the  sale,  and  that  hard  times  will 
prevent  a  fair  sale  will  not  be  ground  for  injunc- 
tion, although  an  injunction  was  allowed  in  one 
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188 


Orbgov  Suprkms  Couet. 


Jims* 


«e«riTe  lev7«  where  the  hill  is  filed  hj  unsecured 
ereditoTS,  and  the  judgments  are  not  attacked. 
Bodd  v.  Bolomons,  88  Gs.  814. 

Or  where  the  property  did  not  brinv  the  amount 
«f  the  judirment  and  the  sale  was  fair.  AlUurood  y, 
€ook,  02  Ga.  070. 

And  an  Injunction  will  not  be  jrranted  for  exces- 
sive levy,  as  La.  Oode  Pr.  arts.  662,  663,  provide  a 
remedy  by  reduction.  Dabbs  v.  UemkeD,  8  Rob. 
(La.)  128;  Lambeth  v.  Sentell,  88  La.  Ann.  691;  Hef- 
ner y.  Hesse,  29  La.  Ann.  149. 

And  an  excessive  levy  nf  an  execution  upon 
realty  will  not  be  enjoined,  as  there  Is  a  remedy  by 
motion  to  quash  the  same.  If  any  injury  oould  re- 
cult.    Palmer  v.  Gardiner,  77  111.  148. 

So,  an  excessive  levy  on  real  property  is  not  of 
Itself  a  cause  for  injunction  against  the  sale,— 
especially  where  the  debtor  does  not  oifer  personal 
property  to  the  officer  sulfioieut  to  satisfy  the  ex- 
ecution.   Cook  V.  De  la  Garza,  18  Tex.  481. 

And  a  levy  will  not  be  enjoined  as  excessive,  and 
as  made  without  notlcingr  growing  crops  of  great 
value,  where  such  levy  was  made  in  small  divisions 
so  as  to  sell  in  parcels,  and  complnlnant  had 
gathered  and  pocketed  proceeds  of  the  growing 
«rop.    Ssffold  V.  Foster,  75  Ga.  238.  ' 

And  that  the  levy  was  excessive,  and  the  prop- 
erty capable  of  being  subdivided,  where  the  evi- 
dence is  conflicting,  will  not  be  cai^se  for  injunc- 
tion.   Brunner  v.  Royal,  89  Ga.  776. 

Hard  times  is  not  a  ground  for  enjoining  exeon- 
tlon  and  sale,  as  this  is  no  reason  why  it  should 
not  be  sold  for  what  it  would  bring  to  pay  a  debt 
Justly  due,  and  reduced  to  judgment  and  proceed- 
ing under  final  process.  Winn  v.  Henderson,  68 
Oa.  865;  Poullain  v.  English,  67  Qtu  492.  But  see 
Ex  parte  Grlmball,  infra. 

In  Bz  parte  Grlmball,  T.  U.  P.  Charit.  (Ga.)  IR^ 
an  injunction  was  granted  to  stay  an  execution 
sale  for  five  months,  on  depositing  with  the  sheriff 
sufficient  property,  the  valuation  to  be  ascercalned 
by  the  price  three  months  preceding  the  embargo 
act,  as  such  act  produced  a  national  calamity  of 
depression  and  it  would  have  been  ruinous  and 
against  conscience  to  allow  a  sale  to  be  forced  at 
that  time,  and  a  hardship  and  oppressive.  The  later 
coses  immediately  tupra  overrule  this  decision  in 
effect,  but  do  not  refer  to  it. 

Z.  Mode,  manner,  and  description* 

Irregularities  in  the  mode  of  levy,  or  description 
of  the  property  seised,  have  generally  been  held 
insulBclent  irrounds  for  injunction,  where  the  des- 
cription is  sufficiently  accurate  to  easily  identify 
the  land.    Bogges  ▼.  Lowrey,  78  Gku  689. 

And  so  with  personal  property  levied  upon, where 
the  defendant  knew  what  property  was  selased. 
Devllle  V.  Hayes,  23  La.  Ann.  660. 

And  the  failure  of  the  sheriff  to  take  personal 
property  into  his  pospession  will  not  authorize  the 
debtor  to  enjoin  the  sale,  as,  if  not  seized,  the  debtor 
would  have  no  ground  of  complaint.  Itrtd,;  Gus- 
man  v.  De  Poret,  88  La.  Ann.  838. 

And  an  injunction  against  the  sale  of  slaves  was 
not  granted  on  the  ground  chat  one  of  the  slaves 
was  not  in  the  county  or  in  the  possession  of  the 
sheriff,  and  that  such  a  sale  would  be  at  a  ruinous 
price,  where  it  was  the  fault  of  the  plaintiff  that  the 
aheriff  had  not  taken  possession.  Oalderwood  v. 
Trent,  9  Rob.  (La.)  227. 

And  a  surety  on  a  forthcoming  bond  cannot  ob- 
tain an  Injunction  against  an  execution  thereon 
on  the  ground  of  irregularity  in  the  levy  of  the  ex- 
ecution for  which  the  bond  was  given,  where  the 
levy  was  made  by  the  sheriff  coming  Into  a  store 
with  the  execution,  and  the  debtor  supposed  that 
both  parties  considered  that  the  levy  was  made  on 
the  gqods.  and  the  debtor  recognized  the  levy. 
Balne  v.  WUliams,  10  Smedes  ft  M.  118. 
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If  no  notice  of  the  levy  is  given  as  required  by 
statute,  an  injunction  will  be  granted,  but  If  the 
objection  is  that  the  notioe  was  defective  on  ac- 
count of  time,  an  injunction  will  not  Im  granted. 

A  temporary  injunction  was  granted  where  the 
plaintiff  in  the  injunction  bad  no  notioe  of  any 
l^vy  until  after  the  sale.  Brunner  v.  Royal,  89  Ga. 
776. 

And  under  La.  Code  Pr.  arts.  664,  6S6i,  requirtnir 
notioe  of  seizure  to  be  given  to  the  defendant  In  ex- 
ecution three  days  prior  to  the  advertisement,  the 
failure  to  give  such  notice  will  render  the  sale  void, 
and  an  injunction  will  be  granted  against  making- 
the  sale.    Lapene  v.  McGan,  28  La  Ann.  748. 

And  under  La.  Code  Pr.  arts.  675, 6S4,  providlnir 
for  notice  of  judgment  to  be  served  on  the  defend- 
ant, an  execution  of  a  writ  of  fl.  fa.  will  be  enjoined, 
where  such  notice  is  not  given.  Greene  ▼.  Johnson, 
21  La.  Ann.  464. 

And  an  injunction  will  be  granted  against  a 
mortgage  sale,  where  the  notice  of  order  of  seizure 
and  sale  was  not  served  upon  the  tutrix  before  she 
was  confirmed,  she  being  a  necessary  party  in  ex- 
ecutory proceedings  on  the  mortgage.  O^Hara  ▼. 
Folwell,  26  La.  Ann.  870. 

But  irregularity  in  giving  plaintiff  three  days* 
notice  of  seizure  of  his  land,  instead  of  five  as  re- 
quired by  law,  win  not  authorize  an  injunction, 
where  another  seizure  can  be  made  immediately 
by  taking  out  an  alias  order.  Morgan  t.  White- 
sides  Curator,  14  La.  277. 

o.  Sols. 

1.  NaUoe  and  advertiMemenL 

Irregularities  in  notices  and  advertisements  sal- 
dom  entitle  the  complainant  to  an  injunction,  as 
such  Irregularities  usually  are  not  prejudicial,  and 
there  is  a  remedy  in  the  court  from  which  the  pro- 
cess or  order  of  sale  issued.  But  an  injunction  waa 
granted  where  the  advertisement  was  published 
in  a  Sunday  paper. 

Irregularities  in  the  proceeding  of  the  sheriff  la 
not  giving  proper  notice  of  the  salewill  not  au- 
thorize an  injunction  preventing  a  writ  of  poa- 
session.  Wilson  v.  Miller,  80  Md.  82, 96  Am.  Oeo. 
668. 

And  where  a  waiver  of  an  advertisement  is  made 
by  the  detitor,  an  attempt  to  withdraw  such  waivetr 
will  not  authorize  an  injunction,  where  the  ad- 
vertisement is  dispensed  with.  Borron  v.  Solli- 
bellos,  28  La.  Ann.  866. 

And  that  a  sale  of  property  seized  on  an  execu- 
tion wss  advertised  before  the  expiration  of  the 
three  days  allowed  for  a  notice  of  seizure,  will  not 
authorize  an  injunction  against  the  sale,  where 
more  than  the  necessary  delay  between  the  seiaure 
and  sale  was  allowed.  Dabbs  ▼.  Hemken,  8  Bobu 
(La.)  128. 

So,  an  execution  sale  will  not  be  enjoined,  he- 
cause  the  advertlsementa  were  all  posted  in  the 
aame  village,  and  not  in  three  different  points  in 
the  parish,  where  the  ground  for  injunction  is 
that  they  were  not  made  by  a  duly  aothoriaed  of- 
ficer, .  and  that  the  description  was  indefinite. 
Dorsey  v.  Hills,  4  La.  Ann.  106. 

And  a  sale  made  under  an  order  of  the  orphans* 
court  fo  pay  debts  of  deceased  will  not  be  enjoined 
on  the  ground  that  the  advertisements  are  uncer- 
tain or  insufficient,  and  the  orphans'  court  has 
full  power  to  correct  the  same.  Parker  v.  Allen 
(N.  J.)  8  Cent.  Rep.  476. 

And  a  slight  variance  between  the  description  of 
the  property  advertised,  and  that  in  the  notice  of 
seizure,  which  Is  not  misleading,  will  not  authorise 
an  Injunction  against  the  sale.  Dabbs  ▼.  Hemken, 
8  Rob.  (La.)  128. . 

60,  the  error  in  advertising  a  salef or!c#sh«  having 
been  corrected  in  a  subsequent  advertisement,  wtM 
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•ot  antboriae  an  'In  jaoetf on  airAinst  the  sale.   Mo- 

Iflcken  y.  Horgnn,  9  La.  Ann.  206.  ' 

iDsuAeienoy  in  deaoription  in  an  execution  nale 
of  the  interest  of  the  debtor  in  the  land  will  not 
Aothorlae  an  injunction,  aa«  if  the  deflcrlptlon  is  in- 
to Acient,  tliere  will  be  no  sale,  and  the  party  com- 
plaioinff  will  not  be  prejudiced,  and  if  there  is  a 
sood  sale,  it  ahould  not  be  enjoined.  Hendenon  ▼. 
Hoy,  28  La.  Ann.  IM. 

And  inmlllGSency  of  adTertisement  will  not  au- 
tfaoriae  an  injanotlon  asaiost  an  admlnistrator*B 
fale,  as  there  is  a  remedy  in  the  oourt  where  the 
proceedings  are  pending.  Parker  v.  Allen  (N.  J.)  8 
Cent  Kep.  iTB. 

And  an  Injunction  will  not  be  flrranted  to  restrain 
an  execution  sale  on  account  of  insufllciency  in 
adTertlsinjc  the  quality  of  animals,  where  the  proof 
does  not  establish  this  fact.  DoEKy  y.  Hills,  4  La. 
Ann.  106. 

AndanasBlffnorof  a  mortgage  cannot  enjoin  a 
Jad«rment  ajKSinst  him  or  set  aside  the  sale  in  fayor 
of  the  aatigneefor  the  deficiency,  where  the  master 
filled  to  giye  the  aasiffnee  personal  notice  of  the 
sale  as  be  had  promised,  and  be  was  thereby  pre- 
Tented  from  bidding  on  the  property,  as  the  negll- 
gence  of  the  master  acting  as  his  agent  is  not  suffi- 
cient reaaoQ  to  deprlye  the  purcdiaser  of  the  b^neOt 
of  his  purchase.    Crumpton  y.  Baldwin,  tt  HI.  16Su 

A  sale  under  foreclosure  will  not  be  enjoined  at 
tbe  instance  of  defendant  on  the  assumption  that 
tlie  sheriff  and  district  court  will  subsequently 
misinterpret  a  new  statute  in  regard  to  redemp- 
tion.  Gordon  y.  Bodwell  (Kan.)  8B  Pac.  Rep.  1044. 

But  under  Ind.  Bey.  Stat.  1881, 1  auOO,  prohibiting 
labor  on  Sunday,  an  adyertisement  of  sherifT's  sale 
Id  a  Sunday  newspaper  Is  yold,  and  such  sale  may 
to  enjoined.  Shaw  y.  Williams,  87  Ind.  168, 44  Am. 
Bep.  768. 

In  dement  r,  Oakey,  2  Bob.  OLa.)  80,  it  was  said 
that  an  injunetlon  is  tbe  proper  remedy  to  anest 
an  order  of  seisure,  for  alteration  in  the  property 
by  Bubdiylslon  and  changes  in  names  of  streets  and 
squares,  on  the  ground  that  theseisure  notices  and 
adTertlsements  were  defeotiye. 

On  dissolution  of  an  injunction  against  the  eze- 
•cutlon  of  a  deed  under  a  fl.  fa.  on  account  of  tbe 
adyertisement  of  the  sale,  a  Judgment  ahould  not 
be  rendered  against  the  complainant  for  the 
amount  of  tbe  Judgment  at  law.  McDonald  y. 
Cook,  UKo.  888. 

8.  AppraiaemenL 

The  fallnre  to  make  an  appraisement  tequired 
by  law  will  generally  be  sufficient  ground  for  an 
injunction;  but  this  was  refused  where  the  defend- 
ant waa  not  prejudiced  and  bad  a  remedy  in  the 
court  rendering  Judgment. 

A  sale  ^without  appraisement**  will  be  en- 
Joined  where  the  clerk  improperly  indorsed  on  the 
execution  **without  appraisement,**  when  the  In- 
dorsement should  have  been  the  reyersa.  Bobin- 
son  y.  Perry,  4  Tex.  873. 

And  a  Junior  mortgagee  may  haye  an  injunction 
against  the  execution  of  a  IL  fa.  on  tbe  ground 
that  Che  aheriff  was  about  to  sell  the  mortgaged 
property  without  an  appraisement  as  required  by 
law,  which  would  cause  loss  to  the  mortgagee. 
Robertson  y.  Trayis,  4  La.  Ann.  16]. 

Bo,  where  no  notice  to  appoint  appraisers  or  ap- 
praisement was  oyer  made,  as  contemplated  by 
law,  and  the  said  property  was  adjudicated  for  a 
sum  below  two  thirds  of  Its  yalue.  Brouet  y.  La- 
croix,  88  La.  Ann.  186. 

But  In  Walker  y.  Yillayaso,  88  Isl  Ann.  48;  it  was 
held  that  where  no  legal  notice  of  appraisement 
was  made  or  seryed,  but  the  plaintiff  bad  the  bene- 
fit of  this  objection.  If  it  existed,  and  it  could  be 
remedied  In  future  proceedings,  an  injunction 
asalofft  the  sale  was  denied.  (This  was  the  fourth 
iQjonction  ^Kslpst  the  salej 
SOL.  R.  A. 


And  the  same  was  held  in  Boblnson  y.  Chessel* 
dine,  6  III.  888,  as  there  was  a  remedy  by  motion  to 
set  aside  or  quash  tbe  execution,  and  if  complain- 
ant was  entitled  to  haye  an  appraisement,  the  court 
on  proper  application  could  have  an  order  to  that 
effect  indorsed  on  the  execution. 

a  Gosts. 
An  injunction  was  allowed  against  a  resale  by  na 
administrator  for  failure  to  pay  the  bid  and  costs, 
where  tbe  purchaser  contested  the  commissions 
and  expenses  only,  but  offered  to  submit  the  same 
to  the  county  oourt  which  ordered  the  sale  and  of- 
fered to  pay  all  that  would  be  required.  Huddles* 
ton  y.  Kempner,  87  Tex.  878.  afllrming  £8  S.  W.  Bep. 

In  an  injunction  against  an  execution  'becaosa 
containing  erroneous  costs,  it  is  error  to  enjoin 
any  that  are  not  attacked,  and  it  Is  error  to  refer 
the  taxing  to  an  auditor,  as  this  is  the  proyince  of 
the  court;  and  Judgment  damages,  and  Interest 
should  not  be  rendered  in  the  injunction  suit  as  tha 
statute  relating  to  damages  excludes  costs.  Look> 
art  y.  Stuckler,  48  Tex.  766. 

4.  Time,  pjooe,  and  manner, 
Irreirularlties  as  to  time,  place,  and  manner  of 
making  a  sale  haye  usually  been  held  insufficient 
to  entitle  an  injunction. 

An  injunction  wiU  not  be  granted  to  restrain  a 
sale  not  made  upon  one  of  the  particular  days  des- 
ignated by  statute,  as  Fla.  act  1844  provides  for  re- 
lief in  tbe  court  rendering  Judgment  to  stay  the 
same  and  control  process.    Boblnson  y.  Ton,  8  Ela. 

aea 

An  order  for  injunction  against  a  sale  under  ex- 
ecution is  not  effectual  until  the  execution  of  the 
bond  required  by  th«^  order,  where  it  was  claimed 
that  the  sheriff  .had  agreed  to  an  adjournment  of 
the  sale  while  an  injunction  was  being  obtained 
against  the  sale  of  an  equity  of  redemption,  but 
sucAi  sale  could  not  haye  been  prevented  on  ac- 
count of  other  executions.  Pell  v.  Lander,  8  B. 
Hon.  664. 

And  an  injunction  will  not  be  granted  against 
a  sale  of  fixtures  at  the  court-house,  under  a  mort- 
gage foreclosure,  as  La.  Code  Pr.  art.  886,  providing 
for  the  sale  of  movables  at  the  place  where  seized* 
does  not  apply.  Walker  v.  Yillavaso,  86  La.  Ann. 
48. 

And  an  injunction  against  completion  of  a  sherw 
lff*8  sale  on  tbe  ground  that  the  sale  was  made  in 
entirety  will  not  be  granted  on  conflicting  evi- 
dence; besides,  the  sheriff  has  discrimination  as  re> 
gards  the  mode  of  making  sales.  Holmes  y.  Steele, 
88  N.  J.  Eq.  178. 

Or  where  different  lots  of  land  have  been  sold  em 
name  greatly  below  their  yalue.  Ballance  y« 
Loomiss,  88  111.  88. 

And  the  same  was  held  under  Oolo.  Oen.  Laws. 
chap.68,  f  14]8,proyidlng  thst  property  if  susceptibla 
of  division  shall  be  sold  In  such  quantities  as  shall 
be  necessary  to  satisfy  the  execution  and  costs, 
where  tbe  property  was  sold  four  different  times 
6xxrtng  tbe  year  and  in  no  instance  did  it  bring  mora 
than  the  debt  and  costs,  and  there  was  an  offer  to 
sell  tbe  property  separately  and  no  bids  were  re* 
eel  ved.   White  v.  Crow,  110  U.  S.  188, 88  L.  ed.  118. 

A  sale  of  land  specifically  pledged  for  the  debt  la 
Judgment  will  not  be  enjoined  in  order  to  haye  it 
surveyed  and  subdivided,  where  the  debtor  had 
ample  time  to  have  the  same  done  before  Judgment 
BO  as  to  sell  each  tract  separately.  Beeves  v.  Holies, 
86Oa.408. 

And  the  failure  of  the  debtor  to  resist  the  man* 
ner  of  sale  will  prevent  an  injunction  against 
permitting  the  purchaser  to  use  the  property 
pending  an  action  to  annul  the  sale,  where  pews  la 
a  church  are  sold  as  ground  rents  in  a  himp.  Qtf 
Bank  y.  Mclntyre,  8  Rob.  (La.)  487. 

An  execution  saleof  the  midi^lded  one  half  of  m 
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plantatloD  win  not  be  enjoined  for  failure  to  divide 
the  same  into  lota,  as  provided  for  in  the  Oonstitu- 
tlon,  where  it  oould  not  be  diWded  into  lots.  Bor^ 
ron  T.  Sollibelloa,  28  La.  Ann.  868. 

And  an  injunction  will  not  be  granted  against 
the  completion  of  a  sberUTs  sale  on  the  ground  of 
misunderstanding  in  reference  to  a  matter  of  law 
on  the  part  of  the  bystanders  as  to  whether  or  not 
a  building  on  the  ground  must  come  dowa«  or  that 
the  sheriff  refused  to  adjourn  the  sale,  or  that  the 
bidder  was  an  agent  of  the  buyer  and  thus  bought 
the  property  at  a  lower  price.  Bkillman  y.  Uol- 
comb,  12  N.  J.  Bq.  131. 

6,  Qfflter» 

Irregularities  in  regard  to  the  authority  of  the  of- 
ficer making  the  sale  are  generally  regarded  as  in- 
suflBoieot  to  obtain  an  injunction. 

That  a  new  court  commissioner  was  not  reap- 
pointed on  division  of  the  state  of  Virginia  to  com- 
plete a  sale  made  in  West  Virginia,  under  a  decree 
in  force  when  the  state  was  formed,  will  not  be 
ground  for  enjoining  the  sale,  as  such  commission- 
ers are  not  public  ofBcers.  Shields  v.  McClung«  6 
W,  Va.  TO. 

And  an  injunction  will  not  be  granted  against  a 
sale  of  land  under  execution,  on  the  ground  that 
the  party  making  the  sale  is  a  deputy  of  a  sheriff 
who  has  absconded,  but  the  fact  has  not  been  Judi- 
cially determined.    Ballance  v.  LoomL«B,  2S  Ul.  92, 

And  an  heir  is  not  a  proper  party  to  object  that 
m  second  master  in  foreclosure  to  make  a  sale  was 
appointed  without  notice  to  the  administrator, 
when  such  an  heir  is  not  a  party,  or  necessary 
party,  in  the  foreclosure  proceedings.  Herritt  v. 
DaiBn,  24  Fla.  820. 

And  an  execution  sale  will  not  be  enjoined  on 
the  ground  that  the  officer  levying  styles  himself  a 
■pedal-deputy  sheriff.  Miller  v.  Clements,  54  Tex. 
SSL 

As  to  making  officer  a  party,  see  infra,  XX.  o. 


Elffeet  of  iniunetUm  on  executions^  sa/es,  and 
final  process. 
a.    ReUase  of  errors. 
An  injunction  against  a  sale  under  execution 
which  does  not  attack  a  Judgment  is  not  a  release 
of  errors.    Eahs  v.  Roberts,  51  IlL  192. 

In  matters  prior  to  and  including  the  Judgment. 
St.  Louis,  A.  ft  T.  H.  R.  Ck>.  v.  Todd,  40  Hi.  89. 

b.   BeUase  of  lien. 

As  to  the  effect  of  injunctions  on  execution  sales 
and  final  process  some  of  the  cases  base  the  decision 
on  the  question  of  the  return  of  the  officer,  and 
hold  that  a  return  ^'stayed  by  injunction**  releases 
the  levy  and  lien.  Bisbee  v.  Hall,  8  Ohio,  440;  Tag- 
gertv. Hillinfra;  Keith  v.Wilson,  8 Met.  (Ky.)20L 

And  the  same  was  said  to  be  the  rule  in  Eldridge 
V.  Caiambers,  8  B.  Mon.  411;  Daviess  v.  Myers,  13  B. 
if  on.  511;  Newltn  v.  Murray,  infra. 

Where  there  are  several  executions  in  the  hands 
of  the  officer,  and  the  senior  execution  is  stayed  by 
injunction,  and  he  sells  on  the  Junior  execution,  he 
must  apply  the  money  to  that  execution.  New. 
tin  V.  Murray,  88  N.  a  666;  Gonway  v.  Jett,  8  Yerg. 
481, 24  Am.  Deo.  600. 

But  not  where  the  inlunctlon  is  dissolved  before 
the  day  of  the  sale.  Duckect  v.  Dalrymple,  1  Rich. 
L.148. 

But  where  the  kind  of  property  levied  upon  is 
discussed  in  the  opinion,  the  weight  of  authority 
is  that  an  injunction  releases  the  lien  of  a  levy  up- 
on personal  property.  Overton  v.  Perkins,  Mart 
AY.  887. 

And  in  MoOamy  v.  Lawson,  8  Head,  266;  Rocco 
▼.  Parcayk,  9  Lea,  888;  Miller  v.  Bstill,  8  Yerg.  452: 
and  Porter  v.  Cocke,  Peck  (Tenn.)  80.— it  was  said 
that  an  injunction  releases  the  lien  of  a  levy  of  a  fl. 
fa.  on  personal  property. 

And  the  pteintlff  baa  no  cUdm  on  the  sheriff  for 
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releasing  goods,  where  there  is  an  injunction 
against  the  sale.  Taggert  v.  Hill,  2  Hay  w.  (N.  C.)  8U 
N.  G.  Conf.  Rep.  164. 

In  Ross  V.  Poythress,  1  Wash.  (Va.)  ItO,  the  court 
declined  to  express  an  opinion  as  to  the  effect  of 
an  injunction  obtained  upon  an  execution  against 
goods  and  chattels  after  seisure,  saying  that  it  was 
probably  settled  by  Va.  act  1701,  which,  directing  a 
restitution  of  the  money  levied,  would  seem  to  in- 
clude inferior  cases,  and  to  extend,  by  an  equitable 
construction,  to  the  restitution  of  goods  seised  on 
execution,  and  not  sold. 

But  in  Pettingill  v.  Moss,  8  Minn.  222,  it  was  held 
that  where  a  levy  on  personal  property  has  been 
enjoined,  the  sheriff  may  complete  the  sale  after 
dissolution  of  the  lojuoction. 

And  in  Flowers  v.  Fletcher,  Sneed  (Ky.)  225,  it 
was  said  that  where  an  execution  has  been  levied^ 
or  even  the  money  made,  but  not  paid  to  the  plain- 
tiff, if  the  def<%ndant  obtains  an  injunction,  the 
property  is  to  be  restored  or  the  money  returned 
to  the  defendant  by  the  sheriff.  The  distinction  as 
to  the  kind  of  property  levied  on  is  not  discussed. 

If  an  injunction  is  obtained  after  execution  ex- 
ecuted, and  the  goods  are  in  the  bands  of  the  sheriff » 
and  he  sells  them  without  process,  he  will  be  or- 
dered to  pay  the  proceeds  into  ooiut.  Franklyn  v. 
Thomas,  8  Meriv.  226. 

And  in  Hawkshaw  v.  Parkins,  2  Bwanst  639,  it 
was  said  that  after  an  execution  issued  against  the 
goods  and  an  injunction  then  issued,  the  sherilT 
might  proceed  to  sell;  but  the  court  will  in  special 
cases  stay  the  money  in  his  hands. 

And  in  Conway  v.  Jett,  8  Yerg.  481,  24  Am.  Dec 
600,  where  the  sheriff  was  sought  to  be  held  liable 
for  not  selling  under  other  execution?  that  came  to 
his  hands  after  an  injunction  was  granted  against 
an  execution  levied  on  negroes,  it  was  held  that  the 
injunction  does  not  release  the  levy  so  as  to  subject 
the  property  to  other  executions,  utiless  the  order 
of  the  Judge  requiressecurity  to  be  given  in  the  in- 
junction suit. 

And  where  personal  property  had  been  levied  on, 
it  was  held  that  under  Miss,  act  1824.  givinir  to  Judg- 
ment creditors  a  lien  from  the  time  of  entry  of 
Judgmtfnt,  an  injunction  against  an  execution  levy  • 
does  not  displace  the  lien,  but  its  execution  Is  sim- 
ply restrained  until  dissolution  of  the  injunction. 
Smith  V.  Bverly,  4  How.  (Miss.)  178. 

Where  the  question  as  to  the  effect  of  the  injunc- 
tion on  the  lien  was  discussed  with  reference  to  the 
kind  of  property,  the  weight  of  authority  is  that« 
where  the  property  levied  on  is  real  estate,  the  lien 
is  not  devested  by  the  injunction.  Overton  v.  Per- 
kins. Mart.  &  Y.  867;  Porter  v.  Cocke,  Peck  (Tenn.> 
80;  Miller  v.  EsUll,  8  Yerg.  452  (Haywood,  J.);  Pet- 
tingill V.  Moss,  8  Minn.  222;  Knox  v.  Randall,  24 
Minn.  470;  Lynn  v.  Gridley,  Walk.  (Miss.)  648, 12  Am. 
Dec.  501;  Anderson  v.  Tydings,  8  Md.  427;  Gibbes  ▼• 
Mitchell,  2  Bay,  120;  Boyd  v.  Harris,  1  Md.  Ch.  408. 

In  Rocco  V.  Parcayk,  0  Lea,  828,  and  McCamy  ▼• 
Lawson,  8  Head,  266,  it  was  said  that  the  lien  of  m 
levy  on  real  estate  was  not  discharged  by  an  injunc- 
tion. 

There  are  some  cases  in  regard  to  the  effect  of  an 
injunction  on  final  process,  which  do  not  discuss 
the  distinction  as  to  a  levy  on  real  or  personal 
property,  and  some  of  the  cases  do  not  disclose  the 
kind  of  property  levied  upon,  and  there  is  such  m 
conflict  that  it  is  diiBcult  to  state  dearly  a  rule  thai 
should  control  in  such  cases. 

A  sci.  fa.  is  not  necessary  to  obtain  a  writ  of  ha* 
fa.  where  the  execution  of  the  same  has  been  siaye<i 
by  injunction,  and  not  more  than  a  year  has  elapsed 
since  the  affirmance  by  the  court  of  appeals  of  the 
decree  of  dissolution.  Nolan  v.  Beekright,  6  Munf. 
185. 

And  in  Gibbes  v.  Mitchell,  2  Bay,  120,  it  was  held 
that  an  injunction  does  not  release  the  lien  of  a 
levy,  and  after  dissolution  the  sheriff  may  proceed 
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towU  after  a  year  and  a  day  without  a  eel.  fa.,  or 
even  after  he  Is  out  of  offloe.  (The  levy  In  tbts  case 
was  on  neirroes.) 

And  in  Hefner  ▼.  Hesse,  29  La.  Ann.  148,  It  was 
flsid  that  the  Injunction  merely  suspended  the  ex- 
ecudona,  and  it  may  be  that  they  here  as  mach 
force  on  dissolution  as  they  had  on  the  day  they 
were  issued.  This  case  does  not  refer  to  Dugat  ▼. 
Babtn,  infra. 

And  where  the  defendant  had  caused  the  delay 
by  an  injunction,  an  execution  will  not  be  set  aside 
because  sued  out  above  a  year  after  the  Judjnnent 
without  a  eel.  fa.  to  revive  it.  Micbel  v.  Cue,  2  Burr. 
6BQ.  But  the  converse  was  held  in  Booth  v.  Booth, 
lSalk.S23L 

And  in  Miller  v.  Bitill,  8  Yerff.  482.  It  was  said  that 
the  general  lien  of  a  Judgment  Is  defeated  when  en- 
joined and  a  levy  is  not  made  in  twelve  months,  as 
against  a  purchaser. 

And  in  rxxskrldge  v.  Biggerstaff.  2  Duv.  28L  87 
Am.  Dec.  498,  li  was  held  chat  an  Injunction  arrests 
the  execution  of  a  11.  fa.  though  levied,  and  dis- 
charges the  Urn  notwithstanding  the  injunction  is 
wrongfully  sued  out.  The  creditor  should  sue  out 
anew  fl.  fa.  on  dissolution  of  the  injunction  and 
not  a  vend!,  exp.  (The  kind  of  property  la  not 
stated.) 

Under  La.  Code  Pr.  art.  700,  providing  that  so 
long  as  the  injunction  continues  the  limit  for  mak- 
ing returns  does  not  affect  the  right  enjoined,  as  it 
Is  doubtful  whether  a  sheriff  can  make  a  sale  on 
the  writ  after  the  Injunction  against  the  same  has 
been  dlscK>lved.  Duget  v.  Babln,  8  Mart.  N.  &  301. 
But  see  Uef  ner  v.  Hesae.  :f9  La.  Aon.  148. 

A  sale  under  an  execution  cannot  be  made  after 
the  return  day  of  the  same,  although  the  sale  has 
been  prevented  by  an  Injunction  which  has  been 
dissolved,  as  IIL  Rev.  Stat.  chap.  77,  providing  that 
the  dme  that  an  officer  is  restrained  from  making 
a  sale  shall  not  be  considered,  does  not  apply  to  V  8 
of  the  same  chapter  which  provides  that  execu- 
tions shall  be  returnable  ninety  days  after  date. 
Welker  v.  Hlnzc  16  III.  App.  328. 

And  under  Miss,  act  Feb.  24. 1844,  Hutch.  Code, 
232.  providing  that  the  Hen  of  a  Judgment  shall 
cease  within  two  years  from  the  passage  of  the  act, 
where  an  execution  levied  on  land  was  restrained 
for  more  than  two  years  after  the  passage  of  that 
act  on  a  Judgment  rendered  prior  thereto,  there  be- 
ing no  saving  clause  in  the  act,  the  lien  of  the  Judg- 
ment was  gone.  Klipatfick  v.  Byrne,  25  Miss. 
67L 

An  order  of  sale  differs  from  an  ordinary  execu- 
tion, and  an  injunction  against  the  sale  under  the 
latter  where  the  validity  of  process  is  not  ques- 
tioned does  not  suspend  the  process,  but  the  sheriff 
may  sell  other  property;  but  he  cannot  do  this  un- 
der an  order  of  sale  which  is  enjoined.  Seligson  v. 
Collins,  84  Tex.  814.  * 

The  execution  of  an  order  of  sale  cannot  bear- 
rested  except  by  injunction.  State  v.  Judge  of  2d 
Bist.  Cl  80  La.  Ann.  288. 

In  Anonymous,  6  Mod.  130.  where  the  holder  for  a 
term  of  yean  was  kept  out  of  possession  by  reason 
of  his  Judgment  and  execution  in  ejectment  having 
been  enjoined,  a  motion  to  renew  the  term  on  ao- 
oount  of  the  injunction  was  denied.  (Holt,  Ch.  J., 
said  he  considered  there  wanted  a  dock  over 
against  the  hall-gate.) 

Md.  act  1799,  chap.  79,  f  10,  requiring  the  sheriff 
to  restore  possession  of  property  levied  upon 
where  the  sale  Is  enjoined,  does  not  require  him 
to  return  the  money  instead  of  the  property,  where 
the  sale  was  completed  before  the  injunction  is- 
sued: and  the  county  court  cannot  require  such  re- 
turn before  the  Injunction  is  made  perpetual. 
Daii  V.  TravecRflw  8  GQI,  4L 
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e.  Qffleer. 

An  olBoer  who  disregards  the  injunction  and 
proceeds  with  the  sale  is  a  trespasser,  if  he  has 
knowledge  that  an  Injunction  has  been  granted. 
There  Is  some  conflict  of  authorities  as  to  whether 
he  should  be  made  a  party  defendant  in  the  injunc- 
tion suit. 

An  officer  Is  a  trespasser  If  he  has  knowledge  of 
an  injunction  agnlnst  a  sale,  and  proceeds  to  make 
the  sale,  even  if  not  served  with  notice.  Turner  v. 
Gatewood,8B.Mon.618;  Buffandeau  v.  Edmondson, 
17  Cal.  488.  79  Am.  Dea  188;  Stlnson  v.  McMurray,  8 
Humph.  889. 

And  where  an  injunction  bad  been  granted 
against  proceedings  at  law,  and  exception  was 
taken  to  special  ball,  and  the  sheriff  ruled  to  pro- 
duce the  body  of  the  defendant,  it  was  a  contempt 
of  the  injunction.    Builen  v.  Ovey,  16  Yes.  Jr.  141. 

But  where  a  sherlff^s  sale  was  restramed  until  the 
further  order  of  the  court  in  a  collateral  case,  and 
the  report  of  the  referee  dinnlraed  the  complaint 
for  \he  injunction,  and  the  sheriff  made  the  sale,  it 
wa&  held  that  the  sheriff  was  entitled  to  fees,  as  the 
report  of  the  referee  under  19.  F.  Code  Civ.  Proo. 
f  1228.  stands  as  a  decision  of  the  oourt.  Van  Geidcr 
V.  Van  Oelder,  26  Hun,  856. 

Some  cases  hold  that  the  sheriff  need  not  be  made 
a  party  in  a  suit  to  enjoin  an  execution  wle  of 
property  of  a  third  party.  Holmee  v.  Chester,  28 
N.  J.  Eq.  79.    Pee  this  case  infra. 

And  the  same  was  held  in  a  suit  to  enjoin  proceed- 
ings on  a  Judgment.  Ashton  v.  Parkinson,  8  Phila. 
888. 

And  the  same  was  held  where  It  was  claimed  that 
the  sale  was  unfair.  Brooks  v.  Lewis,  18  N.  J.  Eq. 
214. 

And  the  same  was  held  in  a  suit  to  enjoin  thesalo 
of  exempt  property.  Stout  v.  McNeill,  98;N.  C.  1; 
Montgomery  v.  Whitwonh,  ITenn.  Ch.  174. 

But  in  North  v.  Peters,  188  U.  S.  271, 84  L.  ed.  988; 
Olin  v.  Hungerford,  10  Ohio,  288;  and  Blanton  v. 
Hall,  2  Heisk.  424,— which  were  suits  to  enjoin  the 
sale  of  property  of  a  third  party,  it  was  held  that 
the  sheriff  was  a  necessary  party. 

And  in  Burpee  v.  Smith,  Walk.  Ch.  (Mich.)  3S7; 
Edoey  v.  King,  4  Ired.  Eq.  465;  and  Lackay  v.  Cur- 
tis, 6  Ired.  Eq.  199,— which  aults  attacked  the  Judg- 
ments and  executions,  it  was  held  that  the  sberiff 
was  a  necessary  party. 

And  in  Spotswood  v.  Higgenbotham,  6  Mnnf.  814, 
where  the  sheriff  took  a  bail  bond  and  to  this  non 
est  jaetum  was  pleaded,  it  was  held  that  the  sheriff 
was  a  necessary  party  to  a  suit  to  enjoin  proceed- 
ings on  the  same. 

Holmes  V.  Chester,  supra,  states  that  a  sheriff  la 
not  a  necessary  party;  citing  Vernon  r.  Blackerly, 
2  Atk.  147;  Farquharson  v.  Pitcher,  2  Buss.  Ch.  87; 
Joy  V.  Wirta,  1  Waeb.  C.  C.  617. 

But  in  Farquharson  v.  Pitcher  the  bill  for  in- 
junction was  against  the  creditor  and  the  sheriff, 
and  the  bill  was  demurred  to  as  multifarious  and 
the  demurrer  was  overruled,— the  object  of  the  bill 
being  to  prevent  the  defendants  in  the  equity  suit 
from  proceeding  against  the  sheriff,  and  also  to 
prevent  the  sheriff  from  paying  the  money  to  the 
defendants  in  the  equity  suit. 

In  Joy  V.  Wirts,  supra,  the  suit  was  not  for  In- 
junction, and  there  was  no  question  about  the  sher- 
iff; the  suit  was  to  set  aside  a  release. 

And  Vernon  v.  Blackerly,  suprn.  was  a  suit  for 
an  annuity,  and  the  question  was  whether  the  com- 
missioner for  building  the  church  should  be  made 
a  party. 

In  North  v.  Peters,  ntpr^*  the  court  says:  "In  a 
case  where  the  officer  has  exceeded  his  authority, 
he  may  be  proceeded  against  elt her  by  an  action  for 
damages,  if  such  remedy  be  sufficient,  or  by  a  writ 
of  injunction  to  restrain  the  continued  wrong- 
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doing;  and  It  is  not  eswntial  .that  the  plaintlfls  in 
In  the  write  be  joined  as  parties  defendant,  where, 
•a  in  this  ease,  it  does  not  appear,  either  from  the 
pleadings  or  the  proofs,  that  they  advised  or  di- 
rected the  sheriff  to  seize  the  particular  property, 
as  the  property  of  their  judgment  debtor.**  Tills 
seems  to  be  the  true  rule. 

In  Buffandeau  ▼.  Bdmondson,  wpra,  where  the 
sheriff  was  sued  for  damages  in  making  a  sale  that 
W8S  enjoined,  and  the  sheriff  was  not  a  party  to  the 
Injunction  suit,  it  was  said:  *' Being  a  mere  minis- 
terial office  with  no  interest  in  the  subiect  in  con- 
troversy, and  acting  in  the  execution  of  the  process 
as  the  agent  of  the  plaintiff  in  the  writ,  we  are  by 
no  means  convioced  that  he  was  a  necessary  party 
to  the  proceedings.** 

And  in  Nye  v.  JNightiugale,  6  R.  I.  499.  it  was  held 
that  where  the  injunction  was  against  the  sheriff 
and  the  levying  creditor,  and  a  petition  for  the  re- 
moval of  the  cause  to  the  Federal  court  was  filed, 
the  sheriff  was  such  a  necessary  party  that  bis  cit- 
izenship prevented  a  removal  of  the  case. 

And  in  Buffandeau  t.  Bdmondson,  17  Oal.  4B6, 79 
Am.  Dea  lfi9,  as  to  whether  it  is  necessary  to  make 
a  sheriff  a  party  in  a  suit  to  enjoin  an  execution 
sale  is  not  determined. 

Plaintiffs  In  an  execution  need  not  answer  the  bill 
In  a  suit  to  enjoin  the  officer  from  making  a  sale, 
where  they  do  not  participate  in  the  acts  of  the  offi- 
cer, and  his  answer  of  justification  Is  sufficient. 
Beaird  v.  Foreman,  1  TIL  806, 12  Am.  Dec.  197. 

Where  a  levy  is  made  on  property  of  a  third  per- 
son, which  property  is  not  described  in  the  writ  or 
order  of  sale,  the  sheriff  assumes  responsibility;  and 
H  would  seem  that  in  such  a  case  he  should  be  made 
a  party  defendant  in  the  injunction  suit.  But  if 
the  property  is  descrit)ed  in  the  order  of  sale  an  in- 
junction against  the  plaintiff  therein  with  notice 
to  the  sheriff  ought  to  be  effectual  without  making 
him  a  party  defendant  in  an  injunction  suit.  This 
distinction  does  not  appear  to  be  clrarly  made  in 
these  cases— and  the  text-books  do  not  solve  the 
question  nor  f  ullv  show  the  oonfllct  In  the  deci- 
sions. 

d.  lAmitaUon, 

While  there  seems  to  be  some  conflict  of  authori- 
ties as  to  the  injunction  suspending  the  statute  of 
limitations,  the  plaintiff  In  the  action  at  law  is  enti- 
tled to  an  injunction  to  prevent  the  defendant  from 
pleading  the  statute  as  a  bar  to  further  proceed- 
ings. 

A  party  obtaining  an  injunction  against  an  exe- 
cution sale  cannot  thereafter  claim  that  the  lien  of 
the  judgment  is  barred  by  the  statute  of  limitations 
when  the  loss  of  the  lien  is  occasioned  by  injunc- 
tion. Work  V.  Harper,  81f  Hiss.  109.  66  Am.  Dec 
619;  Wilkinson  v.  Flowers,  87  Hiss.  679. 

Where  a  judgment  has  been  enjoined  until  the 
bar  of  the  statute  of  limitations  applies,  an  in  junc- 
tion will  be  granted  to  restrain  the  defendant  at 
Jaw  from  pleading  the  statute  of  limitations.  Mar- 
shall V.  Minter,  48  Miss.  686;  Sugg  v.  Thrasher,  80 
Hiss.  186;  Davis  v.  Hoopes,  88  Hiss.  17a 

In  Robertson  v.  Alf  ord,  18  Smedes  &  H.  609,  it  was 
held  that  an  injunction  against  suits  at  law,  under 
a  statute  providing  for  such  injunction  in  a  suit  of 
quo  warranto  against  a  bank  does  not  suspend  the 
statute  of  limitations.  It  was  suggested  that  no 
punishment  for  contempt  would  be  Imposed  by  a 
chancellor  If  It  was  necessary  to  sue  to  prevent  a 
statutory  bar. 

In  Barker  v.  Millard,  16  Wend.  672,  it  was  said  that 
an  injunction  against  proceedings  at  law  does  not 
suspend  the  statute,  but  the  contrary  Is  implied,  as 
the  party  to  a  suit  in  chancery  has  often  applied  to 
that  court  to  restrain  the  defendar*  from  setting 
up  the  statute  in  an  action  at  law. 
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XXL  Effect  of  time  upon  Ixifunetiom^  exeeutiana, 

andjudgmenU, 

a.  Injunetiofu  and  exewtiom. 

Hart  (Tex.)  Dig.  art  1699Jlmiting  the  time  wlthlo 
which  an  Injunction  may  be  had  asralnst  judgments 
to  six  months,  does  not  apply  to  injunctions  against 
executions.    Ciegg  v.  Yamell,  18  Tex.  891. 

Or  where  the  cause  arises  after  judgments  WS1> 
liams  V.  Bradbury,  9  Tex.  487;  BeardSley  v.  Hall, 
Id.  119. 

And  an  injunction  will  be  granted  against  a  sale 
on  an  execution  which  teued  after  more  than 
twelve  months  ftom  the  date  of  a  previous  execu- 
tion.   Watson  V.  Newsham,  17  Tex.  487. 

But  will  not  be  enjoined  in  such  a  case  where 
there  is  no  showing  that  an  intervening  exeoutloD 
had  not  issued.   Jordan  v.  Corley,  48  Tex.  884. 

And  an  execution  will  not  be  enjoined  after  six 
montlis*  time  where  delay  Is  not  excused  in  such 
a  case.  Pillow  v.  Thompson,  80  Tex.  806;  Doss  v» 
Miller,  6  Tex.  88& 

Tdx.  Rev.  Stat  art.  S876,  providing  for  enjoining 
judgments  after  a  year  has  elapsed,  where  delay  haa 
been  caused  by  fraud,  does  not  apply  to  a  judgment 
taken  in  a  foreclosure  upon  a  hompstead  after  a  re- 
lease thereof  had  been  placed  on  record  on  account 
of  mistake  in  the  mortgage,  where  there  was  no  act 
done  or  promise  made  at  the  time  of  or  after  the 
judgment  but  complainant  is  entitled  to  a  refor- 
mation of  the  judgment  omitting  the  homestead. 
Williams  V.  Lumpkin,  86  Tex.  641. 

Under  Minn.  Gen.  Stat  chap.  66,  f  868,  prohibit- 
ing an  execution  from  issuing  more  than  ten  yeaie 
from  entry  of  judgment  such  an  execution  is  void 
and  will  not  be  enjoined,  as  it  Is  nota  cloud  on  title. 
Hanson  v.  Johnson,  80  Minn.  184.  To  the  same  ef- 
fect Givens  v.  Campbell,  80  Iowa,  79. 

A  defense  made  on  an  answer  to  a  summons  ls> 
sued  to  renew  an  execution,  that  nq^oe  in  the  ordi- 
nary case  had  never  been  served,  and  an  appear- 
ance was  unauthorized,  will  prevent  an  injunction 
against  the  execution  and  judgment  Jackson  v. 
Patrick,  10  S.G.N.&  197. 

But  under  111.  Rev.  Laws  1888,  f  870,  providing 
that  if  an  execution  is  taken  out  within  one  jrear 
the  judgment  shall  be  a  Hen  on  land  for  seven 
years,  where  a  purchaser  bought  after  judgment 
and  an  execution  was  levied  four  yean  after  the 
judgment  and  a  vend.  exp.  was  Issued  more  than 
eleven  years  after  the  judgment  tt  ceased  to  be  a 
Hen,  and  a  sale  thereunder  was  enjoined  at  the  in- 
stance of  the  purchaser.  Biggin  v.  Mulligan,  9  III. 
GO. 

And  the  defendant  in  a  judgment  of  foreclosure 
is  entitled  to  injunction  against  proceedings  upon 
the  execution  where  no  process  to  enforce  the  de- 
cree was  issued  until  more  than  five  yeaze  after  its 
entry.  And  California  Pr.  act  f  809,  prohibiting 
an  exe&utloo  after  five  years,  applies  to  foreoloa- 
ures.   Stout  v.Macy,  88  Cal.  647. 

b.  Do^rmatA  iudamtnt». 

Generally  Injunctions  will  be  granted  against  ex- 
ecutions on  dormant  judgments,  if  complainant 
shows  that  he  is  prejudiced  thereby.  Krlnke  v. 
Parish,  9  Ohio  C.  a  141, 8  Ohio  Dec.  86;  Homer  v. 
Mnrshall.  6  Munf.  466;  Davisson  v.  Mackay,  88  Or. 
847;  Trevlno  v.  Stlllman,  48  Tex.  661;  Buie  v.  Grouch, 
87  Tex.  68;  North  v.  Swing,  84  Tex.  198L  But  see 
Seymour  v.  Hill,  in/ro. 

In  Krlnke  v.  Parish,  nipro,  an  execution  Issued 
on  a  dormant  judgment  was  enjoined,  although 
such  execution  might  have  been  recalled  on  mo- 
tion. 

But  Injunctions  were  refused  In  other  cases  on 
questions  of  pleading  and  practice,  as  where  the 
plaintiffs  in  the  judgment  are  not  made  parties. 
Howell  V.  Foster,  128  ill.  876. 
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Or  where  oomplalnuit  does  not  show  tfaat  he  haa 
toy  property.   TlCsworth  ▼.  Oook,  49  HL  App.  807, 

Or  where  there  to  a  remedj  hy  motton.  Ibiyo  ▼. 
Bryte,  47  ObL  OOw 

InSefmour  y.  Hfll,  67  Tax.  SSS,  under  Tex.  BeT« 
Stat  art.  2874,  no  injunction  shall  be  granted  to 
stay  a  Judgment,  except  ao  much  aa  complainant 
may  show  himaelf  eqnltablj  entitled  to  be  relieved 
aaalnat  and  coata;  It  waa  held  error  to  eo  Join  an  ex- 
eoQtion  on  a  dormant  Judgment  which  ia  unpaid. 
(TbiB  caae  aaja  that  thla  queatlon  waa  not  made  in 
the  prior  Texaa  oaaea.) 

la  Coward  ▼•  Chaatain,  99  N.  OL  4tt,  it  waa  held 
that  an  execution  aale  under  a  dormant  Judirment. 
which  ia  alao  barred  by  lapae  of  time,  will  not  be 
enjoined,  aa  the  aale  would  paaa  no  title;  but  it  waa 
nid  that  if  the  CTidence  of  the  lapae  of  time  had 
been  before  the  lower  court,  an  injunction  would 
have  been  granted  by  it. 

And  in  Pursel  v.  Deal,  16  Or.  206,  a  purchaaer  of 
lacd  againat  which  waa  a  dormant  Judgment,  waa 


ref  uaed  an  injunction  againat  an  execution  which 
iaaued  under  leave  of  court  obtained  nnder  Or. 
Code,  1 66,  providing  for  publication  aervice  if  a 
cauae  of  action  exiata,  or  the  defendant  ia  a  proper 
party  to  an  action  relating  to  real  property;  and  the 
creditor  took  advantage  of  the  iirat  dauae  of  thia 
aectlon.  An  injunction  will  not  be  granted  for  ir- 
regularity in  the  exeroiae  of  prooeas. 

A  Judgment  for  alander  will  be  enjoined  where, 
at  the  time  of  the  alleged  alander  and  at  the 
time  of  the  Judgment,  the  defendant  waa  inaane, 
where  auch  Judgment  had  lain  dormant  for  eight 
yeara  and  the  plaintiff  had  declared  hia  intention 
never  to  demand  the  Judgment,  although  no  writ- 
ten releaae  waa  executed.  Homer  ▼.  MjimImiU,  g 
Munf.4B6. 

An  execution  on  a  dormant  Judgment  will  be 
enjoined,  but  the  aame  may  be  revived  in  the  in- 
junction Buit  Trevlno  y.  StlUman,  |48  Tax.  561; 
North  V.  Swing,  2A  Tex.  UNL  I.X. 
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M.  OongtrtringtoggUiT  wmetUmm  8414 
and  84 16  of  the  Code*  which  relate  to  the 
execution  and  atteatation  of  wilia,  the  true  mean- 
ing of  the  phraae  '^provided  he  can  awear  to  the 
lame,**  aa  uae^  in  eectlon  24]6i.  with  reference  to 
the  competency  of  an  illiterate  or  infirm  witneaa, 
is  that  euchawltncHia  competent  to  atteet  by 
hie  mark  if,  at  the  time  of  atteating,  he  ia  under 
no  legal  dlaabHity  to  testify  aa  a  witness;  and  It 
is  not  easential  to  hIa  competency  aa  an  attesting 

:  witneaa  to  a  win  that  he  should  be  able  to  awear 
to  or  identify  hia  mark  at  the  time  the  will  ia  of- 
fered for  probate. 

8.  Wbere»  upon  the  triml  of  aa  iggno  of 

dewiMiwlt  w«l  non*  a  mahmcrXb/Ukg  wit- 

aeag  to  the  wlll»  firom  want  of  memory 

I  or  otlier  esuiee*  ia  unable  or  unwilling  to 

:  testify  to  Ita  atteatation  by  himself  or  by  the 

other  Bubacribing  witneaaea,  or  to  the  execution 

I  of  the  will  by  the  teatator,  or  to  the  fact  that  the 

I  teatator  waa  mentally  capable  of  making  a  will, 

or  where  a  aubacriblng  witness  in  hia  evidence 

deniea  the  exiatence  of  any  of  theae  facta,  the 

aame  may  be  proved  by  any  competent  wltnese 

having  knowledge  thereof,  although  the  latter 

waa  not  aaubacribing  witness  to  the  wilL 

8*  The  law  of  mvtoalf  wills  was  not  in- 
volwed  in  the  present  caae;  the  evidence  war- 
ranted the  verdict;  and  there  waa  no  error  In 

i  denying  a  new  triaL 

(March  11, 18B6.) 

ERROR  to  the  Superior  Court  for  Emanuel 
Countj  to  review  a  Judgment  admitting  to 
probate  the  ivlll  of  Sarah  Gillia,  deceased.   Af- 

ta  The  facta  are  stated  in  the  opinion. 
•Headnotea  by  LuxPKZir,  J. 

Hon.— For  signature  by  mark  in  general,  aee 
note  to  Re  Guilfoyle  (OaU  0  L.  B.  A.  87QL 
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MewTi.  Williams  *  Smith*  Hiaes  U 
FeldeFf  and  A.  H.  Dawis  for  plaintiUs  in 
error. 

Mu»t:  Cain  *  Polbill.  A.  Herriaa^n, 
T.  HL  Saflbld,  H.  R.  Daniel,  and  fiwans 
A  Ewans  for  defendants  in  eiror. 

Lnmpkin*  J.,  delivered  tlie  opinion  of 
the  court : 

The  nominated  executors  of  the  alleged 
last  IV ill  of  Sarah  Gillis  propounded  the  same 
for  probate,  and  a  caveat  was  filed  by  some 
of  her  heirs  at  law.  On  the  trial  in  the  su- 
perior court,  to  which  court  the  case  had 
been  carried  by  appeal,  there  was  a  verdict 
for  the  propounders,  and  the  caveators  bring 
up  for  review  a  Judgment  overruling  their 
motion  for  a  new  trial.  Besides  the  general 
grounds  that  the  verdict  was  oontraiy  to  law 
and  the  evidence,  and  that  the  court  erred  in 
refusing  to  grant  a  nonsuit,  the  motion  con- 
tained special  grounds  raising  certain  Ques- 
tions, the  nature  of  which  is  disci osea  by 
the  head  notes  and  this  opinion. 

The  paper  purporting  to  be  the  will  was 
executed  by  the  testatrix  on  the  12th  day  of 
March,  1878.  It  bears  the  names  of  lour 
witnessM^  but  It  was  conceded  that  the  last 
of  them  tfigned  bis  name  some  time  after  the 
execution  of  the  paper  by  the  testatrix  and 
its  attestation  by  other  witnesses,  and  it  does 
not  appear  that  he  signed  in  her  presence. 
The  appearance,  therefore,  of  the  name  of 
this  witness  upon  the  paper  counts  for  noth- 
ing in  determining  the  question  of  the  le- 
gality of  its  ezecuticm.  Accordingly,  the 
fact  that  be  signed  will  be  ignored  altogether 
and  it  will  m  understood  that,  in  speaking 
of  the  subscribing  witnesses  to  the  paper, 
reference  to  the  other  three  only  is  intended. 
One  of  these  signed  by  making  her  mark. 
Another  died  before  the  testatrix.  The  usual 
and  formal  attestation  clause  was  used.  The 
paper  was  offered  for  probate  soon  after  the 
death  of  the  testatrix,  and  about  twenty  years 
after  its  execution  and  attestation.    At  the 
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time  of  probata  the  two  etibscribine  wft- 
nesaes  Uien  in  life  were  produced.  Tue  one 
who  wrote  his  own  name  proved  the  due  exe- 
cution of  the  paper  as  a  will.  The  signature 
of  the  deceased  witness  was  shown  to  be  in 
his  handwriting.  The  illiterate  witness  tes- 
tified that  she  had  no  recollection  of  attest- 
ing the  will,  and  could  not  swear  to  the 
making  of  her  mark.  At  the  same  time, 
however,  she  did  not  expressly  swear  that 
ehe  did  not  attest  by  her  mark  the  paper  pro- 
pounded. 

1.  The  first  and  leading  question  is,  Was 
the  paper  legally  attested  as  a  will?    The 
execution  and  attestation  of  written  wills 
in  this  state,  as  to  both  real  and  personal 
property,  is  provided  for  in  sections  2414 
and  2415  of  the  Code.     Section  2414  reads  as 
follows:     ''All  wills  (except  nuncupative 
wills)   disposing  of   realty  or  personalty, 
must  be  in  writing,  signed  by  the  party 
making  the  same,  or  bv  some  other  person 
in  his  presence,  and  by  his  express  directions, 
and  shall  be  attested  and  subscribed  in  the 
presence  of  the  testator  by  three  or  more  com- 
petent witnesses. "    Section  2415  declares  that 
^a  witness  may  attest  by  his  mark,  provided 
he  can  swear  to  the  same ;  but  one  witness 
cannot  subscribe  the  name  of  another,  even 
in  his  presence  and  by  his  direction."    Sec- 
tion 2414  was  codified  from  29  Car.  II.  chap. 
8,  S  5,  known  as  the  ''Statute  of  Frauds,"  in 
reference  to  devises  of  real  property  (Cobb's 
Dig.   p.    1128;  Ruf  v.  Buf,  41  Ga.  701), 
and  from  an  act  of  January  21,  1852  (Acts 
1851-52,  p.  104),  which  prescribes  that  wills 
bequeathing  personal  property  shall  be  exe- 
cuted as  are  wills  devising  real  property. 
The  statute  of  frauds  and  our  own  act  of  1852 
each  uses  the  word  "credible,"  and  section 
2414  of  the  Code  uses  the  word  "competent, " 
as  to  the  three  or  more  witnesses  required  to 
attest  a  will.    These  two  words  are,  as  here 
used,  synonymous.    RaJH  v.  RaXL^  18  Qa.  40. 
They  mean,   in  this  connection,   witnesses 
who  are  competent  at  the  time  of  attestation 
to  testifv  in  a  court  of  Justice.    Thus,  in 
one  of  the  earlier  English  decisions,  it  was 
said :    "The  true  time  for  his  credibility  is 
the  time  of  attestation;  otherwise,  a  subse- 
quent infamy,  which  the  testator  knows  noth- 
ing of,  would  avoid  his  will."    Roldfant  v. 
DowHng,  2  Strange,  1253.     In  Sears  v.  Dill- 
inghamt  12  Mass.  1)518,  the  court,  after  stating 
that  an  executor  was  not  a  competent  witness 
to  prove  the  execution  of  a  will,  said :    "  But 
a  will  to  which  such  an  executor  is  a  sub- 
•cribing  witness  may  be  proved  by  the  tes- 
timony of  the  other  witnesses ;  he  having  be^n 
a  credible  witness,  within  the  statute,  at  the 
time  of  bis  attestation,  and  having  become 
incompetent  only  by  accepting  the  trust." 
In  PiaaUn  v.  Tollman,  27  Me.  17,  it  was  said : 
^The  competency  of  an  attesting  witness  to 
a  will  is  not  to  be  determined  upon  the  state 
of  facts  existing  at  the  time  when  the  will 
is  presented  for  probate,  but  upon  those  ex- 
isting at  the  time  of  the  attestation."    So 
very  pertinent,  in  this  connection,  is  the  text 
of  Schouler  on  Wills,  that  we  make  an  ex- 
tended extract:     "Upon  common- law  prin- 
ciple,  the  qualification  or  disqualification 
of  a  witness  is  usually  raised  with  reference 
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to  the  time  when  he  Is  called  upon  to  tes- 
tify. Kor  is  oompetencv  at  that  date  to  be 
left  unconsidered ;  as  where,  for  instance,  a 
witness  who  subscribed  while  in  sound  mind 
has  become  insane  by  the  time  the  probate 
of  the  will  is  at  issue,  in  which  case,  of 
course,  his  testimony  cannot  be  taken.  But 
his  incompetency  at  this  latter  date  does  not 
defeat  the  will,  whose  attestation  and  sub- 
scription was  a  sort  of  testifying,  such  as 
the  peculiar  transaction  called  for.  To  sur- 
round himself  with  a  specified  number  of 
witnesses  at  that  time  competent,  was  all 
that  any  testator  could  do,  in  compliance 
with  the  statute  requirements;  and,  what 
was  then  a  proper  execution  in  all  respects 
takin||^  place,  a  will  was  produced  whose 
validitv  could  never  be  impeached  for  in- 
formality. Hence  the  rule,  which  reason 
should  now  pronounce  the  universal  one,  so 
far  as  the  question  remains  a  material  one 
at  all,  that  the  competency  of  witnesses,  like 
that  of  the  testator,  is  tested  by  one's  status 
at  the  time  when  the  will  was  executed.  If, 
therefore,  a  sufficient  number  of  witnesses 
attest  and  subscribe  properly  who  at  that 
date  are  competent,  the  will  remains  valid, 
although  death  or  supervenin|^  disability 
may  render  any  or  all  of  them  incapable  in 
fact  of  testifying  by  the  time  the  will  is  of- 
fered for  probate.  In  other  wordfi,  the  in- 
convenience of  this  last  situation  is  purely 
casual  and  incidental,  and  without  direct 
prejudice  to  the  will  itself,  which  might. 
Indeed,  be  established  on  mere  proof  of  hand- 
writing, where  tlie  instrument  appeared  on 
its  face  genuine  and  formal."  Section  851. 
See  also  section  350,  and  Jarman,  Wills 
(Rand.  <&  T.'s  ed.)  p.  225;  RifjgiM  v.  Carl' 
ton,  28  Md.  115.  92  Am.  Dec.  066,  and  note 
on  page  080 :  Ratoes  v.  Rumpfirey,  9  Pick. 
850,  20  Am.  Dec.  481,  and  note  on  page  488; 
Amory  v.  Fellatoei,  5  Mass.  219;  Garlton  v. 
OarUon,  40  N.  H.  14;  Re  RolVt  WiU,  56 
Minn.  33,  22  L.  R.  A.  481. 

A  witness  who  signs  by  his  mark,  if  so 
capablo  of  testifving,  is  Just  as  compcteut 
a  witness  under  the  statute  of  frauds,  our  act 
of  1852,  and  section  2414  of  the  Code,  as  ooe 
likewise  capable  of  testifying  who  writes 
his  own  name.  This  is  settled  by  an  un- 
broken line  of  authorities.  RarrUon  v.  Hat* 
riion,  8  Ves.  Jr.  185 ;  Addy  v.  Orix,  Id.  504 ; 
Daviet  v.  Davi€$,  9  Q.  B.  648;  Bailey  v. 
Bailey,  85  Ala.  687;  Oarrett  v.  Reflin,  98 
Ala.  615;  Rorton  v.  Johnson,  18  Ga.  897; 
Montgomery  v.  Perkins,  2  Met.  (Ky.)  448, 
74  Am.  Dec.  419 ;  Lord  v.  Lord,  58  N.  H.  7, 
42  Am.  Rep.  565 ;  CompUm  v.  MitUm,  12  N. 
J.  L.  81 ;  Morris  v.  Kniffin,  87  Barb.  836 ; 
Pridgen  v.  Pridgen,  18  Ired.  L.  260 ;  Simmons 
V.  Leonard,  91  Tenn.  188;  Jesse  v.  Parker, 
6  Oratt.  57,  52  Am.  Dec.  102 ;  4  Kent,  Com. 
8th  ed.  575;  10  Bacon.  Abr.  491 ;  Wms.  Exrs. 
8d  Am.  ed.  79;  Beach,  Wills,  $  41 ;  1  Jar- 
man,  Wills  (Rand.  &  T.'s  ed.)  212,  214; 
Schouler,  Wills,  831 ;  1  Am.  <&  £ng.  Enc 
Law,  p.  941.  And,  indeed,  our  code  ex- 
pressly declares  that  'signature'  or  'sub- 
scription' includes  the  mark  of  an  illiterate 
or  infirm  person."  Section  5.  The  mark 
is  the  signature  of  the  witness.  Century, 
Diet,  word  Signature^  14  Am.  &  £ng.  Enc. 
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Law,  p.   457,  word  M<vrk;  AndenoD,   Law 
Diet  words  Mark  and  Bignatwre, 

The  subscription  of  a  witness,  whether  In 
his  own  handwriting  or  bj  his  mark,  does 
not,  of  course,  ipso  facto  make  such  witness 
incompetent  because  at  the  time  of  attesta- 
tion he  may  be  disqualified  by  law  from 
testifying  in  a  court  of  justice  on  account 
of  infancy,  imbecility,  crime,  or  for  other 
causes.  But  for  the  proylso  in  section  2415 
of  our  Code,  it  cannot  be  reasonably  doubted 
that  the  true  test  for  determining  the  com- 
petency of  any  witness  to  the  execution  of  a 
will  in  this  state  would  certainly  be  whether 
or  not  the  witness,  at  the  time  of  attestation, 
would  be  disqualified  from  testifying  in  a 
eonri  of  Justice.  The  rule  as  to  witnesses 
ffenerally,  unless  changed  by  that  proyiso, 
is  beyond  question  applicable  to  **  markmen. " 
Did  the  words  "proylded  he  can  swear  to  the 
same, "  referring  to  a  witness  unable  to  write 
his  name,  and  who  attests  by  his  mark,  change 
Uie  lulef  Omitting  from  the  section  &e 
words  Just  quoted,  the  mark  of  the  witness, 
he  being  legally  capable  of  testifying  when 
he  made  it,  would  be  good  without  any  fur- 
ther condition.  Suppose  he  should  die  or 
oecome  blind  or  insane ;  corruptly  refuse  to 
testify  to  what  he  knew ;  forget  or  be  inac- 
cessible ;  and,  for  any  of  these  reasons,  did 
not,  at  the  time  of  probate,  in  fact  swear  to 
the  mark,  but  the  other  two  witnesses  did 
swear  that  he  made  it,  and  proyed  all  other 
essential  facts.  Must  the  will  failf  The 
proyiso  is  new.  After  very  diligent  search 
and  inquiiy,  we  haye  been  unable  to  discoyer 
eyen  a  trace  of  it  in  any  book  other  than  our 
Code,  where  It  appears  for  the  first  and  only 
time.  Can  it  be  possible  that  it  was  intended 
to  reyolutionize  the  law  on  the  subject,  and 
make  the  yalidity  of  a  will  depend  upon  the 
life,  the  eyesight,  the  continued  sanity,  the 
integrity,  the  memory,  or  the  accessibility 
of  witnessesf  No  court  should  so  hold  un- 
less constrained  by  the  plainest  language  to 
do  so.  We  do  not  feel  so  constraint  in  the 
present  instance.  To  construe  section  2415 
as  contended  for  would  be  to  open  the  door 
for  endangering  or  destroying  all  wills.  It 
would  be  contrary  to  the  old  law,  and  not  in 
harmony  with  the  spirit  of  the  Code.  Such 
an  unwise  and  dangerous  innovation  should 
come  in  language  able  to  withstand  the  se- 
yereat  yerbal  criticism.  If  it  be  expressed 
in  doubtful  phrase,  construction  may  turn 
aside  the  danger.  See  Walker  y.  Hunur^  17 
Q^  409 ;  DeupTM  y.  Deupne,  45  Ga.  441-448. 
If  the  test  of  the  legal  competency  of  the 
witnesses  is  to  be  applied  only  at  the  time 
of  probate,  a  will  might  be  defeated  in  many 
ways.  If  the  witness  had  died  before  that 
time,  he  could  not  possibly  swear  to  his 
mark.  If  he  had  become  blind  he  could  not 
see  the  mark,  and  therefore  could  not  swear 
to  it.  He  might  remember  all  the  circum- 
stances and  know  that  he  did  make  his  mark 
to  *  will  which  was  properly  executed,  but, 
without  the  aid  of  his  lost  yision,  he  could 
not  swear  to  it  If  he  had  lost  his  mind,  he 
oould  swear  to  nothing.  If  he  falsely  testi- 
Hed  that  he  could  not  swear  to  the  mark,  he 
would  thus  defeat  the  will,  and  with  small 
riak,  for  it  is  always  difficult  to  convict  ady 


pe  son  of  perjury,  and  hardlj  possible  to  do 
80  when  the  alleged  false  evidence  relates  to 
a  mental  state  of  the  witness  himself.  If  he 
had  honestly  forgotten  or  could  not  really 
identify  the  mark  as  his  own,  the  same  result 
would  follow.  If  he  was  inaccessible  or  his 
whereabouts  unknown,  the  mark  would  re- 
main unsworn  to  by  him. 

Surely,  neither  the  original  codiflers  nor 
the  general  assembly  can  be  supposed  ever  to 
have  contemplated  the  defeat  oi  a  will  in  any 
of  these  ways.  If  the  time  fpr  applying  the 
test  of  competency  as  to  an  illiterate  witness 
is  when  the  will  is  offered  for  probate,  it 
necessarily  follows  that,  in  order  to  make  the 
subscription  of  such  a  witness  valid,  he  must 
then  swear  to  his  mark,  or  else  he  does  not 
count  at  all  as  a  witness  to  the  will.  Ac- 
cordingly, counsel  for  the  plaintiffs  in  error 
contenaed  that  as  the  Illiterate  witness  in 
this  case,  on  account  of  her  failure  of  mem- 
oiy,  could  not  and  did  not  swear  to  her  mark, 
her  attestation  amounted  to  nothing,  and  con- 
sequently there  were  but  two  legal  witnesses 
to  the  will,  and  it  was  therefore  void.  We 
cannot  think  this  contention  is  sound.  It 
goes  beyond  even  the  letter  of  the  section 
under  construction.  It  assumes  that  the  com- 
pilers of  our  Code  made  a  new  law,  and  did 
not  codify  an  old  law.  It  ** builds,  like  the 
martlet,  on  the  outward  wall."  It  leads  to 
patent  absurditi^.  It  ignores  the  fact  that 
sections  2414  and  2415  are  tfi  pari  materia^ 
and  must  be  construed  together.  It  adopts, 
from  two  constructions,  the'  one  that  defeats, 
rather  than  the  one  that  upholds,  the  real 
purpose  of  the  law.  It  overlooks  the  rule 
that,  if  Uie  language  of  any  part  of  section 
2415  is  devoid  of  sense,  it  may  be  eliminated 
by  the  court  altogether.  It  makes  the  com- 
petency of  the  witness  at  the  time  of  attesta- 
tion dependent  on  his  memory  or  will,  or 
other  contingency,  at  the  time  of  probate. 
It  departs  from  established  authorities,  which 
are  laws  themselves,  the  overturning  of  which 
would  unsettle  property  rights.  It  would 
enable  a  contestant  to  defeat  a  will  by  suc- 
cessfully tampering  with  a  witness  before  the 
trial.    And  it  does  not  include  or  suppose  the 

f^ossibility  of  an  illiterate  or  infirm  witness, 
f  in  existence,  being  voluntarily  l)eyond  the 
process  of  the  court,  or  his  whereabouts  be- 
ing unknown,  at  the  time  of  probate,  nor  of 
the  death  or  insanity  of  such  witness  before 
that  time.  ^  The  presumption  against  absurd- 
ity  in  tlie  provision  of  a  legislative  enact- 
ment is  probably  a  more  powerful  guide  to 
its  construction  than  even  the  presumption 
against  unreason,  inconvenience,  or  Inlus- 
tice.  The  legislature  may  be  supposed  to 
intend  all  of  these,  but  it  can  scarcely  be  sup- 
posed to  intend  its  own  stultification.  Ac- 
cordingly, it  has  been  said  that,  when  to  fol- 
low the  words  of  an  enactment  would  lead 
to  an  absurdity  as  its  consequences,  that  con- 
stitutes sufficient  authority  to  the  interpreter 
to  depart  from  them.  *  Bndlich,  Interpreta- 
tion of  Statutes,  $  264.  And  see  also  section 
225.  Moreover,  ''in  making  it  requisite  to 
the  validity  of  a  will  that  there  should  be 
attesting  witnesses  who  shall  subscribe  their 
names  to  the  writing,  the  law  has  a  threefold 
purpose:    The  identlflcation  of  the  paper. 
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the  protection  of  the  testator  from  deception 
and  fraud,  and  the  ascertainment  of  his  teS' 
tamentary  capacity."  Beach,  Wills,  g  89. 
The  three  reasons  here  specified  are  fulfilled 
by  having  three  competent  witnesses  who 
are  not  disqualified  at  the  time  of  attestation 
from  testifying  in  a  court  of  justice.  There- 
fore, If  an  illiterate  or  Infirm  person,  who  Is 
requested  by  a  testator  to  attest  his  will,  is 
not  so  disqualified,  he  is  a  competent  witness 
to  the  will,  because  he  is  then  competent  to 
testify  on  the  three  points  mentioned,  as  well 
as  on  any  others  relating  to  the  factum  or 
validity  of  the  will.  Whatever  evils  may 
exist  in  having  illiterate  or  infirm  persons, 
who  are  otherwise  competent,  attest  wills  by 
their  marks,  it  is  shown  bv  a  uniform  cur- 
rent of  decisions,  and  by  tlie  opinion  of  all 
text- writers,  that  the  sages  of  the  law,  from 
the  earliest  times  to  the  present,  have  upheld 
the  attestation  of  wills  by  such  witnesses 
making  marks  for  their  signatures,  and  they 
have  never  set  forth  a  reason  for  any  change 
in  the  law.  In  the  well-considered  case  of 
Pridgen  v.  Pridgen,  iupra,  Nash,  J.,  deliver- 
ing the  opinion  of  the  court,  says :  To  sub- 
scribe is  to  set  one's  hand  to  a  writing.  If, 
then,  the  statute  is  on  the  part  of  the  testa- 
tor, in  this  particular,  complied  with  by 
making  his  mark,  why  is  it  not  satisfied  by 
the  witnesses'  making  their  mark?  The  In- 
convenience and  danger  of  defeating  wills 
by  allowing  witnesses  to'  attest  them  who 
cannot  write  have  been  strongly  urged  in  the 
argument.  On  the  other  hand,  many  evils 
mii^ht  grow  out  of  a  rule  confining  the  at- 
testation to  those  only  who  can  write.''  A 
furtiori,  how  many  evils  would  exist,  as  al- 
ready shown,  if  the  contention  of  the  cave- 
ators in  this  case  should  be  upheld. 

There  is  no  act  of  our  legislature  or  deci- 
sion of  our  supreme  court  before  the  adoption 
of  our  Code  that  ever  changed,  or  attempted 
to  change,  the  old  law  as  to  witnesses  attest- 
ing wills  by  their  marks;  and  there  is  at 
least  one  case  decided  by  this  court  before  the 
Code  went  into  effect  which  is  in  harmony 
with  and  upholds  the  law.  See  Eorton  v. 
Johnson,  18  Ga.  397.  How,  then,  can  it  be 
said  that  the  compilers  of  our  Code  intended 
to  incorporate  into  it  any  other  than  the  pre- 
vailing rule  of  law?  It  is  not  to  be  presumed 
that  they,  learned  in  the  law,  would,  except 
in  rare  instances,  themselves  make  a  rule  of 
law,  when  they  were  only  empowered  to  cod- 
ify existing  laws  of  force  in  this  state.  Bee 
act  Dec.  9,  1858:  Mee/ianica'  Bank  v.  Heard, 
87  Oa.  412 ;  Phillipi  v.  Solomon,  42  Ga.  195, 
196 ;  Gardner  v.  Moort,  61  Ga.  269 ;  Atlanta 
V.  Gate  City  Gaslight  Co.  71  Ga.  106,  119. 
120 ;  McDanid  v.  GaU  Oity  Gaslight  Co,  79 
Ga.  58.  At  any  rate,  *'the  Code  is  not  to  be 
construed  as  changing  the  old  law,  unless 
the  change  be  very  apparent"  (Gardner  ▼. 
Moore,  and  Atlanta  y.  Gate  City  Gaslight  Oo. 
supra)  ;  or,  ''unless  the  intent  to  change  be 
clear, "  as  stated  in  Phillips  y.  Solomon,  supra. 
It  is  therefore  reasonable  to  conclude  that 
the  oodifiers  did  not  intend  to  create  a  new 
rule  in  Georgia  as  to  the  attestation  of  wills 
by  illiterate  or  infirm  persons,  which  would, 
in  the  manner  above  pointed  out,  so  seriously 
affect  the  validity  of  wills  io  attested.    It 
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is  hardly  probable  that  they  would  have  in- 
serted the  words  ''provided  he  can  swear  to 
the  same"  if  they  had  supposed  they  would 
receive  the  construction  now  contended  for 
by  the  plaintiffs  in  error.  In  our  opinion, 
the  true  interpretation  of  section  2415  is 
found  by  construing  it  with  section  3414. 
They  are  in  pari  materia.  Indeed,  they  can- 
not be  separated,  because  they  relate  to  the 
same  subject-matter.  The  rule  of  law  ap- 
plying to  statutes  that  are  in  pari  materia  is 
that,  ^  where  there  are  earlier  acts  relating 
to  tJie  same  subject,  the  survey  must  ex- 
tend to  them ;  for  all  are,  for  the  purposes 
of  construction,  considered  as  forming  one 
homogeneous  and  consistent  body  of  law, 
and  each  of  them  may  explain  and  elucidate 
eveiy  other  part  of  the  common  system  to 
which  it  belongs.*  Endlich,  Interpretation 
of  Statutes,  g  48,  and  note  thereto,  where 
many  authorities  are  collated.  This  rule 
applies  with  peculiar  force  to  sections  of 
our  Code  relating  to  the  same  subject-matter, 
and  which  were  codified  at  the  same  time, 
because  they  must  be  construed,  if  possible, 
to  harmonize  with  each  other.  BsoUs  v. 
Soutliem  Bank,  57  Ga.  274;  Thomason  y. 
Fannin,  54  Ga.  863.  As  was  said  in  the  latter 
case :  "  If  a  fair  construction  can  be  adopted 
to  prevent  such  a  contradiction  by  one  sec- 
tion of  the  other,  it  should  be  done.*  Sec- 
tion 2415,  read  with  section  2414,  ahowathat 
an  illiterate  or  infirm  person  may  attest  a 
will  by  bis  mark.  Standing  by  itself,  it 
does  not  show  what  the  witness  u  to  attest 
The  whole  section  is  evidently  codified  fitom 
the  case  of  Eorton  y.  Johnson,  18  <a^  896, 
which  holds  that,  if  another  witness  signs 
the  name  of  an  illiterate  witness,  it  is  an 
illegal  subscription,  unless  the  illiterate  wit- 
ness affixes  his  mark ;  and  from  ibe  case  of 
Ball  v.  Bcdl,  Id.  40,  in  which  it  was  decided 
that  any  witness  to  a  will  is  competent,  pro- 
vided at  the  time  of  attestation  he  la  not  dis- 
qual  ified  from  testifying  in  a  court  of  justice. 
This  is  made  plain  when  section  2415  is  con- 
strued with  section  2414,  which,  as  already 
stated,  is  codified  from  section  5  of  the  stat- 
ute  of  frauds  and  our  act  of  1862,  which  place 
all  witnesses,  learned  and  unlearned,  vigor- 
ous or  infirm,  upon  the  same  footing,  and 
render  them  competent  witnesses  to  a  will 
if  by  law  they  are  not,  at  the  time  of  attes- 
tation, disqualified  from  testifying  in  a  court 
of  justice. 

It  was  argued  that  as  section  2414  of  the 
Code  distinctly  declared,  in  effect,  that  all  the 
witnesses  to  a  will  must  be  "competent,*— 
i.  e,  capable  of  testifying,— and  by  ita  terms 
necessarily  embraced  witnesses  who  could  not 
write  their  names,  the  words  "provided  he 
can  swear  to  the  same, "  used  in  tiie  next  sec- 
tion with  reference  to  a  witness  attestine  by 
his  mark,  would  Ise  merely  tautological,  if 
regarded  simply  as  repeating  the  necessity 
for  competency  already  plainly  and  une<^uiv- 
ocally  required.  The  force  of  this  position 
cannot  fairly  Im  ignored.  In  it  lies  toe  main 
strength  of  the  argument  on  the  other  side  of 
the  question,  for  it  gives  much  plausibility 
to  the  contention  that  the  purpose  of  the 
words  last  quoted  was  to  limit,  to  some  ex- 
tent, the  competency  of  infirm  or  illiterate 
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wltnMMi,  hj  Tequlring  that  they  shoald 
poflsees  at  least  one  other  qusllflcation  than 
mere  legal  capacity  to  testify,  «m.,  the  abil- 
ity to  swear  to  their  marks.  It  would  be 
unreasonable,  if  not  absurd,  to  construe  the 
words  *'can  swear"  as  meaning  that  the  wit- 
ness must  have  the  requisite  memory  and 
the  keen  physical  perception  which  would 
enable  him,  after  the  lapse  of  weeks,  months, 
and  years,  to  distin^ish  and  identify  a  mere 
cross  mark  or  other  ordinary  device  represent- 
ing his  signature.  This  would  certainly  be 
▼ery  difficult,  if  not  altogether  impossible, 
if  the  mark  bad  no  peculiarities.  It  is  much 
more  reasonable  to  refer  the  question  of  abil- 
ity to  swear  to  the  mark,  not  to  recollection 
or  accuracy  of  vision,  but  to  legal  capacity 
to  testify.  Synonymous  with  the  word  **  can,"" 
in  the  connection  in  which  it  is  used  in  the 
proviso  under  consideration,  are  the  expres- 
sions '^is  able  to,"  **has  the  power  to,"  ''has 
the  ability  to,"  ''Is  competent  to,"  ''has  the 
capacity  to;"  or,  negatively  speaking,  "is 
not  unable  to,"  "has  not  the  lack  of  power 
to,"  "has  not  the  inability  to,"  "is  not  in- 
competent to,"  "lacks  not  the  capacity  to." 
Surely,  something  must  be  supplied  to  this 
proviso  by  inference  in  order  to  five  it  sense 
or  meaning.  We  must  thus  supply  the  means 
from  which  the  witness  "can"  swear,  etc. 
Is  it  by  reason  of  his  retentive  memory  or 
any  other  inherent  power,  or  bv  reason  of  a 
power  which  does  not  spring  from  his  own 
physical  or  mental  capacities  as  a  person  in 
a  natural  state,  but  is  conferred  upon  him 
by  law  as  a  member  of  society?  It  would 
not  be  straining  to  substitute  the  synony- 
mous phrase  "  is  competent  to"  for  the  word 
**  can,  "so  that  the  proviso  wpuld  read :  "  Pro- 
▼idcd  he  is  competent  to  swear  to  the  same. " 
Had  the  codifiers  used  this  language,  cer- 
tainly it  could  not  be  said  that  the  compe- 
tency they  had  in  view  was  his  ability  by 
reason  of  memory,  rather  than  his  ability  to 
stand  the  tests  which  the  law  applies  to  all 
persons  alike  in  passing  upon  their  fitness 
to  testify  as  witnesses.  It  is  because  of  the 
overwhelming  and  destructive  force  of  nat- 
ural laws  that  the  only  requirement  which 
human  law  can  exact  is  that  the  witness 
must,  at  the  time  of  attesting,  be  able  to 
stand  the  test  of  competency  prescribed  in 
all  cases ;  and  it  matters  not  whether  he  after- 
wards loses  that  competency  or  not.  Illiter- 
ate or  infirm  witnesses  simply  stand  upon 
the  same  footing  as  all  others.  Illiteracy  or 
Infirmity  will  not  count  against  them,  but 
they  must,  in  other  respects,  come  up  to  the 
legal  standard  of  competency  by  which  those 
who  wield  the  pen  are  measured.  W.e  do 
not  mean  to  insist  that  the  sugirestions  just 
made  eliminate  the  tautology.  They  cannot, 
for  it  is  there  if  the  words  "  provided  he  can 
swear  to  the  same"  mean  what  we  think  they 
do.  But  granting  they  are  tautological,  or 
even  meaningless  and  utterly  useless,  if  the 
foregoing  argument  is  worth  anything  at 
all.  It  establishes  the  conclusion 'that  ft  Is 
safer  and  better  to  thus  treat  them  than  to 
give  them  a  meaning  not  only  out  of  harmony 
with  all  the  law,  but  leading  to  consequences 
which  the  codifiers — we  may  almost  say  with 
certainty— did  not  anticipate. 
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In  the  argument  here,  our  attention  was 
called  to  the  case  of  Thompton  v.  DoioUU, 
59  Ga.  472,  as  somewhat  in  point,  because 
it  there  appeared  that  an  attesting  witness, 
when  called  upon  to  prove  the  execution  of 
a  will,  stated  his  unwillingness  to  swear 
positively  to  a  mark  purporting  to  be  made 
Dy  him,  although  he  said  he  thought  he 
made  it.  That  case  has,  however,  sSorded 
us  no  aid  in  reaching  our  present  decision, 
for  the  only  point  there  was  whether  a  mere 
statement  by  a  witness  of  his  Iselief  could  be 
regarded  as  affirmative  evidence,  and  no  con- 
struction of  section  3415  of  the  Code  was  tiien 
attempted.  Indeed,  so  far  as  we  have  been 
able  to  ascertain,  this  court  has  never  Isefore 
been  called  upon  to  construe  that  section. 
The  correctness  of  the  views  upon  this  ques- 
tion we  have  above  expressed  are,  we  think, 
confirmed  by  other  considerations,  which  be- 
long more  properly  to  the  next  division  of 
this  opinion. 

.  8.  £rror  was  assigned  upon  the  admission 
in  evidence  of  the  paper  propounded,  over 
the  objection  that  there  was  not  sufficient  evi- 
dence from  the  subscribing  witnesses  as  to  Its 
execution,  and  also  upon  admitting  the  tes- 
timony of  Mary  Gillis  as  to  the  execution 
of  the  paper  by  the  testatrix  and  its  attesta- 
tion bv  tiie  subscribing  witnesses,  over  the 
objection  that  she,  not  being  herself  a  sub- 
scribing witness,  was  incompetent  to  testify 
as  to  these  matters.  It  is  well  settled  that 
the  subscribing  witnesses  to  a  will  must,  if 

f practicable,  be  called  and  examined,  but  the 
ate  of  a  will  does  not  depend  entirely  upon 
their  testimony.  Upon  the  trial  of  an  appli- 
cation to  prove  a  will  in  solemn  form,  they 
are,  all  of  them,  unless  accounted  for,  indis- 
pensably necessary  witnesses;  but  the  testi- 
mony, even  as  to  the  factum  of  execution,  is 
not  confined  to  them.  The  fact  to  be  estab- 
lished is  the  proper  execution  of  the  will. 
If  that  is  proved  by  competent  testimony,  it 
is  sufficient,  no  matter  from  what  quarter  the 
testimony  comes,  provided  the  attesting  wit- 
nesses are  among  those  who  bear  testimony, 
or  their  absence  is  explained.  The  inquirv, 
as  in  other  cases,  is  whether,  taking  all  the 
testimony  together,  the  fact  is  duly  estab- 
lished. It  is  not  required  that  any  one  or 
more  of  the  essential  facts  should  be  proved 
by  all  or  any  number  of  the  attesting  wit- 
nesses. The  right  is  simply  to  have  the  at- 
testing witnesses  examined,  no  matter  what 
their  testimony  may  be.  The  law  does  not 
allow  proof  or  the  valid  execution  and  at- 
testation of  a  will  to  be  defeated  at  the  time 
of  probate  by  the  failure  of  the  memory  on 
the  part  of  any  of  the  subscribing  witnesses 
(Deufr0e  v.  Veupree^  45  Ga.  442,  448;  Jack- 
son  Y,  Le  Orange^  19  Johns.  886,  10  Am.  Dec. 
287 ;  Deioey  v.  jDewey,  1  Met.  840,85  Am.  Dec. 
667 ;  Semaen  v.  Brinckerhoff,  26  Wend.  825, 
87  Am.  Dec.  260,  note ;  Jauneey  v.  TJiome,  2 
Barb.  Ch.  40,  45  Am.  Dec.  442,  and  note; 
Oreenough  v.  Oreerumgh,  11  Pa.  489,  51  Am. 
Dec.  567;  Lawyer  v.  SmiiJi^  8  Mich.  411,  77 
Am.  Dec.  460 ;  Braton  v.  Clark,  77  N.  Y.  869 ; 
Beach,  Wills,  ^  89,  and  cases  cited  in  note 
19)  ;  or  by  their  even  denying  their  signatures 
to  Uie  will  altogetlier,  when  such  £nial  is 
overcome  by  other  competent  evidence  i^Pear- 
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tM  T.  Wighiman,  1  Mill,  Const.  886, 12  Am. 
Dec.  686;  Be  Higgina,  94  K.  T.  664;  BaU 
T.  BaU,  18  Ga.  46;  Oardner  t.  Qrannin,  61 
Ga.  666). 
In  Deupree  ▼.  I>&upr«e,  tupra,  decided  In  the 
ear  1873,  McCay,  J.,  deliTerinff  the  opin- 
on  of  the  court,  Bald:  ''There la  no  ques- 
tion as  to  the  general  rule  that  on  the  death 
of  the  witnesses,  or  on  the  failure  of  their 
memory,  the  proof  of  the  fact  of  execution 
begets  a  presumption  Uiat  all  the  details  of 
the  fact  were  such  as  the  law  requires. "  And, 
on  page  448,  he  says :  "How  many  wills  do 
not  come  up  for  probate  until  many  years 
after  the  execution  of  them.  Sometimes  the 
witnesses  can  only  recognize  their  own  hand- 
writing ;  sometimes  they  only  remember  the 
fact  that  the  testator  signed,  and  perhaps  only 
that  they  signed.  Who  was  present,  and  all 
other  details,  have  passed  from  memory.  To 
say  that  under  svum  circumstances  the  will 
is  not  to  be  probated  would  be  a  death  blow 
to  wills."  And  In  PBar$an  y.  Wightman, 
cited  aboTe,  Oheves,  J.,  said :  ''Where  sub- 
scribing witnesses  cannot  be  produced  [or,  if 
found]  they  deny  their  signatures,  or  other- 
wise fall  to  prove  the  due  execution  of  the 
will,  circumstantial  evidence  may  be  ad- 
duced to  supply  this  deficiency.  ...  It 
would  be  of  temble  consequence  If  such  evi- 
dence were  not  admissible,  for  how  often  and 
how  easily  might  witnesses  be  tampered  with 
to  deny  their  own  attestation?"  The  facts  in 
the  case  of  Bate  v.  Joe,  8  J.  J.  Marsh.  118, 
which  are  sufficiently  stated  In  the  case  of 
JcvwMty  v.  ThoTM,  iupra,  are  very  similar 
to  the  facta  in  the  case  at  bar.  In  that  case 
one  of  the  witnesses  (a  woman)  did  not  write 
her  own  name.  As  the  decision  says :  "  She 
was  examined  as  a  witness  several  years  after 
the  occurrence,  but  could  recollect  nothing  of 
the  circumstances  except  that  Pate  was  sHsk, 
and  rode  in  their  [her  and  her  husband's] 
wagon,  and  was  left  on  the  road. "  But  her 
negative  evidence  was  overcome  by  the  af- 
firmative testimony  of  the  other  subscribing 
witnesses,  and  the  court  held  that  the  will 
was  duly  executed  and  attested.  "  The  most 
liberal  presumptions  in  favor  of  the  due  exe- 
cution of  wills  are  sanctioned  by  courts  of 
Justice  where,  from  lapse  of  time  or  other- 
wise, it  might  be  Impossible  to  give  any 
positive  evidence  on  the  subject."  Jauneey 
Y.  l%ome^  iupra.  And  see  Aek  v.  Cary^  27 
K.  Y.  9,  84  Am.  Dec.  220,  and  note ;  Higgine 
▼.  (JarlUm,  28  Md.  116,  92  Amu  Dec.  666. 

Hiere  is  nothing  in  section 2424  of  the  Code, 
upon  the  probate  of  wills  In  solemn  form, 
wnlch,  rightly  construed,  conflicts  with  the 
law  as  declared  in  this  opinion.  This  sec- 
tion does  not  leoulre  that  the  rabecribing 
witnesses  "In  existence  and  within  the  Ju- 
risdiction of  the  court"  shall  each  swear,  at 
the  time  of  probate,  to  their  own  subscrip- 
tions, and  to  the  signature  and  testamentary 
capacity  of  the  testator,  In  order  to  make  a 
wul  valid ;  for  Uius  construing  the  section 
would  lead  to  obvious  and  glaring  wrongs 
and  absurdities.  It  simply  means  that  they 
must  be  produced  for  the  purpose  of  testify- 
ing to  these  facts,  If  competent.  This  sec- 
tion <rf  the  Oode  must  be  taken,  not  literally, 
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but  In  accordance  with  conunon  sense  and  tiia 
usual  rules  of  construction,  as  was  done  by 
this  court  In  KiUhem  v.  Kitthene,  89  Ga. 
171-178,  99  Am.  Dec.  468,  in  construing  sec- 
tion 2896  of  the  Code  then  in  force,  which 
was  the  same  as  section  2481  of  the  present 
Code.  There  It  is  plainly  declared  that.  In 
the  case  of  a  lost  will,  the  copy  must  be 
clearly  proved  by  the  subscribing  witness ; 
yet  the  court  held  that,  while  the  subscrib- 
ing  witness  must  prove  the  execution  of  the 
lost  will,  other  witnesses  might  prove  its 
contents.  The  main  reason  of  the  rule  for 
calling  all  witnesses  in  a  prooeedlne  for  pro- 
bate in  solemn  form  is  to  give  the  otner  party 
an  opportunity  of  cross-examining  them :  and[, 
while  the  law  requires  a  will  to  be  attested 
by  three  witnesses.  It  does  not  necessarily 
mean  that  all  three  must  concur  In  their  tes- 
timony to  prove  it  on  probate.  To  do  this 
would  make  the  validity  of  the  will  depend 
upon  the  memory  and  good  faith  of  the  wit- 
nesses, and  not  upon  that  reasonable  proof 
the  law  demands  in  other  cases.  Neieon  y. 
McQiffert,  8  Barb.  Oh.  168,  49  Am.  Dec.  170. 
174,  note;  Jesee  v.  Parker,  6  Gratt.  67,  63 
Am.  Dec.  102 ;  Montgomery  v.  Ferkim,  2  Met. 
(Ey.)  448,  74  Am.  Dec.  419.  Section  2424 
does  not,  when  considered  In  connection  with 
the  well-established  law  on  the  subject  of 
the  attestation  and  proof  of  wills,  as  already 
shown,  prevent  the  probate  of  a  will  on  ac- 
count of  defect  of  memory,  or  even  periury, 
of  a  subscribing  witness,  when  the  deficiency 
is  supplied  by' other  evidence,  because  the 
general  rules  of  evidence  and  the  force  and 
effect  of  legal  evidence  were  not  intended  to 
be  disregarded  in  probating  wills  even  in 
solemn  rorm.  .This  is  shown  by  construing 
together  the  act  of  December  Is,  1869  (Acts 
18159,  pp.  83-85) ,  and  the  cases  of  Brown  v. 
Anderson,  18  Ga.  177,  and  ffaU  v.  ffaU,  18 
Ga.  40,  from  which  section  2424  is  evidently 
codified,  and  by  considering  the  fact  that, 
when  a  will  is  propounded  for  proof  in  sol- 
emn form,  *'the  issue,  and  the  only  issue,  is 
demsavit  vd  n^n,**— did  he  devise  or  not? 
Wetter  v.  Habenham,  60  Ga.  194.  If  each 
subscribing  witness  were  compelled  to  tes- 
tify alike,  there  might  be  no  issue  to  pass 
upon. 

8.  The  only  remaining  question  to  be  dis- 
posed of  requires  very  brief  mention  or  no- 
tice. The  motion  for  a  new  trial  complains 
that  the  court  erred  **  in  not  chare  ins  the  jury 
the  law  in  regard  to  mutual  wflls,^  and  al- 
leges that  the  verdict  is  "contrary  to  the  law 
and  evidence  In  this,  to  wit:  the  evidence 
showed  that  the  will  offered  for  probate  was 
one  of  several  mutual  wills,  and  there  was  no 
evidence  to  show  that  the  other  mutual  wills 
were  not  revoked  or  destroyed."  Although 
there  was  some  evidence  of  an  agreement  1m- 
tween  the  testatrix  and  others  to  make  mutual 
wills,  it  does  not  appear  that  it  was  ever  in- 
sisted upon  or  carried  out,  or  that  the  cavea- 
tors had  any  concern  In  it.  Moreover,  it  was 
incumbent  on  them  to  show  affirmatively  the 
revocation  of  the  dependent  wills,  if  any 
there  were.  Code,  $  2897.  So  the  law  of 
mutual  wills  was  not  involved  in  this  case. 

Judgment  e^rmed. 
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M.  The  iBgUiUktareofihim  state  has  the 
power*  under  the  Constitution*  to 
transfer  all  of  the  couDtles  oomprtelnga  ju- 
dicial district  ioto  another,  and  thereby  to  abol- 
Idi  saoh  district  before  the  expiration  of  the 
term  of  olBoe  of  the  Judge  of  the  district  so  abol- 
ished. 

8.  Chapter  106  «»f  the  Iaws  of  1896* 

entltied  **An  Act  Belating  to  Judicial  Districts, 
DeflnlDR  the  Boundaries  of  the  5th,  8th,  9th,  ISth, 
VHh^  24tfa,  8lBt,and  aSd  Judicial  Districts,  and 
ProTiding  for  Holding  Terms  of  Gourt  therein, 
and  Defining  Certain  Duties  of  the  Trial  Court 
In  the  iJMh  Judicial  District,  and  KepeaJlng 
All  Acts  and  Parts  of  Acts  in  Conflict  with 
This  Act,**  does  not  yiolate  section  16  of  article  2 
of  the  Constitution.  It  does  not  include  more 
than  one  subject,  the  title  expresses  the  subject 
of  the  act,  and  it  does  not  amend  sections  of 
pffor  acts  not  contained  in  the  new  act. 

8*  A  two>thirds  rote  of  the  members  of 
each  House  of  the  leffislatnre  is  not  re- 
quired  on  the  passage  of  an  act  to  abolish  a  Judi- 
ola]  district*  The  TOte  of  a  constitutional  major- 
ity Is  BofBcient. 

4«  Afhilureontheiiart  of  the  presiding 
officers  to  sl^n  a  bill  within  two  days  after 
its  passage  does  not  defeat  the  act,  nor  in  any 
manner  impair  its  TaHdity,  if  it  be  thereafter 
duly  authenticated  and  approved  by  the  goy- 
smor. 

(Kovember  9, 189IU 

APPLICATION  for  a  writ  of  mandamus  to 
compel  defendant  to  file  petitioner's  Domi- 
nation for  the  office  of  Judge  of  the  Twenty- 
sixth  Judicial  District  for  wnich  he  alleged  he 
had  been  rerularly  nominated.    Denied. 

The  fact.>  ure  stated  in  the  opinion. 

Miesan.  G.  P.  Aikman,  !>•  BI.  Valen- 
tine, and  John  H.  MilHgan,  for  plaintiff: 

The  Judge  of  a  district  court  is  a  constitu- 
tional  officer. 


Const  art.  8,  §|  1,  5, 11;  State  y.  Thoman, 
~  ck,  Const.  L.  gS  94, 
T.  Friedley,19b  Ind.  119,  21  L.  R.  A.  684; 


10  Kan.  191;  Black.  Const.  L.  gg  94,96;  State 


Thioop,  Pub.  Off.  %  20. 

No  court  has  ever  upheld  a  legislative  enact- 
ment that  attempted  to  destroy,  abridge,  or 
impinge  upon  the  vested  rights  of  a  constitu- 
tional officer. 

Black,  Const  L.  g  94;  State  ▼.  IMU,  118 
Ind.  868,  4  L.  R.  A.  101;  1  Bryce,  American 
Commonwealth,  429;  WrigM  y.  D^eee,  8  Ind. 
298. 

The  Constitution  says:  "A  district  judge 
who  shall  hold  his  office  for  a  term  of  four 
years.** 

State  Y.  Thaman,  supra;  People  y.  Maynard, 

<neadnotes  by  AiiUnr,  J. 

Hon.  In  connection  with  the  above  case,  see 
State  V.  Friedley  (Ind.)  21 L.  R.  A.  884,  as  presenting 
a  case  closely  similar  in  which  the  decision  was 
against  the  statuta 
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14  111.  419;  StaU  ▼.  NotHe,  eupra;  Sfioulte  ▼. 
McPheetera,  79  Ind.  878;  Qregary  v.  State,  94 
Ind.  884,  48  Am.  Rep.  162;  LitUe  v.  StaU,  90 
Ind.  838,  46  Am.  Rep.  224;  PresOey  y.  Larnb, 
105  Ind.  171. 

A  judge  of  the  district  court  is  neither  a 
state,  county,  nor  township  officer. 

StaU  ▼.  Friedley,  185  Ind.  119,  21  L,  R  A. 
684;  StaU  V.  Tucker,  46  Ind.  859. 

That  a  Judge  is  a  constitutional  officer  and 
he  has  a  vested  right  in  the  office  was  etare  de- 
cide, 

StaU  V.  Tucker,  and  StaU  v.  NdbU,  supra; 
Howard  v.  StaU,  10  Ind.  99:  Maser  v.  Long,  64 
Ind.  189;  StaU  v.  JohnsUn,  101  lod.  228;  Hoke 
V.  Henderson,  4  Dev.  L.  1,  25  Am.  Dec.  677; 
PeopU  V.  BuU,  46  N.  Y.  67,  7  Am.  Rep.  802; 
PeopU  V.  McKinney,  62  N.  X.  874;  7  Lawson, 
Rights,  Rem.  &  Pr.  1  8797;  Lowe  v.  Com.  8 
Met.  (Ey.)  287;  Com,  v.  OarMe,  62  Pa.  848,  1 
Am.Rep.  422;  PeopU  v.  DuboU,  28  111.  647;  StaU 
V.  Messmore,  14  Wis.  164. 

The  intention  was  that  Judicial  officers 
should  not  be  disturbed  for  any  cause  except 
malfeasance  in  office,  and  according  to  the 
well  recognized  canons  of  statutory  construc- 
tion, the  court  is  warranted  in  taking  notice 
of  the  intention  of  the  framers  of  the  Consti- 
tution. 

Cooley,  Const.  Lim.  p.  68;  Sutherland,  Stat 
Constr.  g§  284r-287;  Prouty  v.  Stottr,  11  Kan. 
286;  Com.  v.  GamhU,  Lowe  v.  Com.,  StaU  v. 
Messmore,  and  PeopU  v.  Duhoit,  supra. 

The  legislature  cannot  remove  an  officer 
where  the  tenure  of  his  office  is  fixed  by  the 
Constitution,  and  the  same  result  cannot  oe  ef- 
fected indirectly  by  transferring  the  office  to 
another  or  bv  abbreviating  the  term. 

Throop,  Pub.  Off.  §  20;  PeopU  v.  Bull,  46 
N.  Y.  57,  7  Am.  Rep.  802;  Pe<ypls  ▼.  McKin- 
ney,  52  N.  Y.  874;  PeopU  ▼.  Batehelor,  22  N. 
Y.  128;  StaU  v.  ThomanAQ  Kan.  191;  Black, 
Const.  L.  §  98;  King  v.  Hunter,  65  N.  C.  608, 
6  Am.  Rep.  754;  Ex  parte  Meredith,  88  Gratt. 
119,  86  Am.  Rep.  771;  Keys  y.  Mason,  8 
Sneed,  6;  PeopU  v.  Burhani,  12  Cal.  878; 
StaU  V.  Wright,  7  Ohio  St.  884;  StaU  v.  As- 
kew, 48  Ark.  82;  StaU  v.  FUyd,  9  Ark.  818: 
12  Am.  &  Eng.  £nc.  Law,  p.  18,  entitled 
Tenure  of  office  of  judge:  Cooley,  Const  Lim. 
4th  ed.  p.  78,  and  note,  p.  886,  and  note,  Peters 
y.  Board  of  StaU  Canvassers,  17  Ean.  865. 

All  the  authorities  make  a  dear  distinctioB 
between  a  constitutional  and  legislative  office. 

Leavenworth  County  Comrs,  y.  StaU,  6  Ean. 
668;  12  Am.  &  Eng.  Enc.  Law.  p.  18; 
I.ease  v.  J^s^ii,52  Ean.  750;  StaU  r,  Mitchell, 
50  Ean.  289;  Cooley,  Const.  lim.  p.  886.  note  2. 

You  cannot  do  bv  indirection  that  which 
cannot  be  done  directly. 

A  public  office  is  defined  to  be  '%  right  to 
exercise  a  public  function  or  employment  and 
take  the  fees  and  emoluments  belonging  to  it" 

2  Bouvier,  Law  Diet.  255;  7  Bacon,  Abr. 
279,  7  Lawson,  RighU,  Rem.  &  Pr.  §  8797. 

The  term  of  office  embraces  the  idea  of  ten- 
ure, duration,  emoluments,  and  duties. 

United  States  v.  EartweU,  78  U.  S.  6  WalL 
885.  18  L.  ed.  830. 

The   legislature   cannot  remove  an  officer 
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where  the  tenure  of  his  office  is  fixed  hj  the 
Constitution;  and  it  has  also  been  sala  that 
the  same  result  cannot  be  effected  Indirectly  b^ 
transf  errinf^  the  office  to  another  or  by  abbrevi- 
ating the  term. 

Throop,  Pub.  Off.  §  20;  People  v.  Van 
Gatkin,  5  Mont  852;  Siate  y.  Davii,  44  Mo. 
129. 

A  law  limiting  the  term  of  office  of  a  con- 
stitutional officer  is  void. 

Leavenworth  County  Oomn.  ▼.  State,  Com.  ▼. 
Oamhle,  People  t.  Duboie,  State  y.  Meaimore, 
and  State  y.  Friedley,  eupra;  BM  v.  Smoul- 
ter,  128  Pa.  824.  6  L.  R  A.  617;  State  y.  Bene- 
dict, 15  Minn.  198;  P^pie  y.  AOerteon,  55  N. 
y.  50. 

Taking  away  the  territory  of  an  official  takes 
away  his  office. 

He  Binkle,  81  Ean.  712;  Be  Wood,  84  Ean. 
648;  CrosUer  y.  Lyone,  72  Iowa.  401. 

If  Judge  Shinn  has  no  district  or  court  oyer 
which  to  preside,  he  is  not  a  Judge  of  any 
kind. 

Sute  Const  art  8,  (g  18;  Hoftey  y.  Bueh 
County  Comre,  82  Ean.  162. 

If  the  legislature  has  such  power,  the  Judic- 
iary would  not  be  an  independent  and  co-ordi- 
nate branch  of  the  government^  but  would  be 
wholly  dependent  upon  the  legislative  depart- 
ment. 

^ate  y.  Notie,  118  Ind.  868.  4  L.  R.  A.  101; 
1  Bryce,  American  Commonwealth,  81;  Zeae- 
enwoTth  County  Comre,  y.  State,  5  Ean.  689; 
StaU  V.  Thoman,  10  Ean.  191. 

A  two  thirds  vote  of  the  members  present  of 
each  House  is  necessary  to  create  or  abolish  a 
Judicial  district 

Const  art  8,  g  14;  Sedgtnck  County  Comre, 
y.  Bailey,  13  Ean.  610. 

If  more  than  one  sublect  is  named  in  the 
title  of  the  bill  it  is  clearly  void. 

Miseouri  P.  B,  Co,  v.  Wyandotte,  44  Ean. 
82;  StaU  v.  Banker^  db  M,  Mut.  Ben.  Aeeo.  28 
Ean.  499;  SL  Louie  y.  Ti^el,  42  Mo.  592;  Me- 
uherter  v.  Price,  11  Ind.  199. 

The  constitutional  provision  which  says  that 
all  acts  and  bills  psissed  by  the  Senate  and 
House  of  Representatives  shall  be  signed  by 
the  presiding  officer  means  something  and  is 
mandatory. 

Cooley,  Const.  Lim.  p.  94;  Peopie  y.  Law- 
rence, 86  Barb.  177:  Brown  v.  Ocben,  122  Ind. 
118;  StaU  V.  Edgerton  School  Board,  76  Wis. 
177.  7L.  R  A.  830:  Varney  v.  Justice,  86  Ey. 
596;  Jonee  y.  Hutchinaon,  48  Ala.  721. 

The  authentication  of  an  act  must  be  by  sig- 
nature; and  one  which,  though  passed,  u  not 
signed  nor  enrolled,  is  void. 

StaU  v.  KUaemtter,  45  Ohio  St  254;  Bur- 
roughs. Pub.  Secur.  426;  StaU  y.  Swift,  10 
Nev.  176,  21  Am.  Rep.  721;  StaU  v.  Mead,  71 
Mo.  266;  Annapolis  v.  Harwood,  82  Md.  471; 
StaU  V.  Young,  82  N.  J.  L.  29;  Sherman  v. 
Story,  80  Cal.  258,  89  Am.  Dec.  98. 

When  the  Constitution  requires  every  bill 
passed  to  be  signed  by  the  presiding  officer  of 
the  respective  HouW,  it  is  mandatory  and  can- 
not be  dispensed  with. 

Sutherland,  Stat.  Constr.  p.  51:  Pacific  Bail- 
road  V.  The  Governor,  28  Mo.  364, 86  Am.  Dec. 
678;  Speer  v.  Allegheny  d  M,  PI.  Boad  Co,  22 
Pa.  876;  Cooley,  Const.  Lim.  183. 
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Mr,  F.  B.  Dawes,  Attorney  General,  for 

defendants 

The  fact  that  the  act  of  the  legislature,  the 
validity  of  which  is  ouestioned  in  this  suit^ 
was  not  signed  by  the  lieutenant  governor  and 
speaker  of  the  House  of  Representatiyea 
until  more  than  two  days  after  it  had  flnidly 
passed  both  the  Senate  and  House  of  Rep- 
resentatives, does  not  make  the  act  invalid. 

Leavenworth  Coun^i  Comre.  t.  HigginMham^ 
17  Ean.  62. 

The  tiUe  of  this  act  is  sufBdentlv  broad  to  In- 
clude everything  contained  in  such  act. 

Woodruff  v.  Baldwin,  28  Ean.  491;  StaU  t. 
Barrett,  27  Ean.  217;  Cherokee  County  Comre. 
V.  StaU,  86  Ean.  887;  StaU  v.  Bueh,  45 
Ean.  140;  B»  Sandere,  58  Ean.  191,  28  L.  R  A. 
608. 

While  this  law  practically  amends  or  modi- 
fies prior  laws  in  reference  to  certain  Judicial 
districts,  yet  it  is  an  independent  statute*  com- 
plete in  itself,  and  as  such  does  not  violate  tho 
provisions  of  the  last  subdivision  of  section 
16,  article  2,  of  the  Constitution. 

Sutherland.  Stat  Constr.  178,  and  author- 
ities  cited;  StaU  v.  Croee,  88  Ean.  696. 

Where  the  constitutional  question  is  raised, 
though  it  may  be  legitimately  presented  by 
the  record,  yet  if  the  record  presents  some 
other  and  dear  gronnd  upon  which  the  court 
may  rest  its  Judgment  and  thereby  render  tho 
constitutional  question  immaterial  to  the  case, 
that  course  will  be  adopted,  and  the  question  of 
constitutional  power  will  be  left  for  considera- 
tion until  a  case  arises  which  cannot  be  dia- 
posed  of  without  considering  it 

Cooley,  Const  Lim.  196:  ExparU  Randolph, 
2  Brock.  447;  Freee  v.  Ford,  6  N.  Y.  178; 
Cumberland  db  C.  B.  Co.  v.  Waehington  County 
Ct,  10  Bush,  564;  WhiU  v.  ScoU,  4  Barb.  56; 
Mobile  dt  0,  R.  Co.  v.  StaU,  29  Ala.  578;  Davia 
y.  Wileon,  11  Ean.  74. 

No  one,  eicept  the  Judges  of  the  districts 
whose  terms  would  be  aiiected»  would  have 
a  right  to  question  the  validity  of  this  act. 

Cooley,  Const  Lim.  197;  PeopU  v.  BenM- 
eelaer  db  3.  B.  Co.  15  Wend.  118,  80  Am.  Dec. 
88;  Sinclair  v.  Jackeon,  8  Cow.  548;  Smith  y. 
McCarthy,  56  Pa.  859;  Antoni  y.  Wright,  29 
Gratt.  857;  MarehaU  v.  Donown,  10  Bush,  681; 
Be  Wellington.  16  Pick.  87.  26  Am.  Dea  681; 
Bingham  d  I.  Bridge  db  Tump.  Co,  v.  Nor- 
folk County,^ h\\eu, 858;  Ddamett  v.  Baynee, 
28  Miss.  600;  Beyward  v.  New  York,  8  Barb. 
486;  Be  Albany  Street,  11  Wend.  149.  25  Am. 
Dec.  618;  WiUiameon  v.  Carlton,  51  Me.  449; 
StaU  y.  Bieh,  20  Mo.  893;  Jonee  v.  lUaek,  48 
Ala.  540. 

The  power  given  by  the  Constitution  to  tha 
legislature  to  increase  the  number  of  Judicial 
districts  would  also  include  the  power  to 
abolish. 

There  can  be  no  question  that  the  Constitu- 
tion does  not,  either  directly  or  impliedly,  pro- 
hibit the  legislature  from  so  doing,  and  such 
being  the  case,  they  have  the  power. 

PeopU  y.  Draper,  15  N.  Y.  582;  Thorp  y. 
Butland  ds  B,  R.  Co.  27  Yt.  140,  62  Am.  Dec 
625;  Cooley.  Const  Lim.  107;  Adamav.  Bowe, 
14  Mass.  840,  7  Am.  Dec.  216;  PeopU  v. 
Hucker,  5  Colo.  455;  Leggett  v.  BunUr,  19  N. 
Y.  445;  Cochran  v.  Van  Surlay,  20  Wend.  865, 
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88  Am.  Dec.  670;  Ptop^Y.  Morrell,  21  Wend. 
663;  SeariY.  Cottrdl,  6  mch.  261;  Beauchamp 
▼.  StaU,  6  Blackf.  299;  People  y,  Wright,  70 
111.  888;  StaU  y.  Reid,  1  Ala.  612,  85  Am.  Dec. 
44;  Andrewi  v.  8tats.  8  Heisk.  165,  8  Am. 
Rep.  8;  Leuf%9  A  Helton* t  Appeal,  67  Pa.  153; 
Walker  y.  Cincinnati,  21  Ohio  St.  14,  8  Am. 
Sep.  24. 

The  power  to  declare  a  legislatiye  enactment 
▼Old  ia  ooe  which  the  judge,  conscious  of  the 
fallibility  of  the  human  judgment,  will  shrink 
from  exercising  in  any  case  where  he  can  oon- 
Bcientiouslv  and  with  due  regard  to  duty  and 
official  oath  decline  the  responsibility. 

Cooley,  Const.  Lim.  193;  8  Am.  A  £ng. 
£dc.  Law,  p.  674;  PenntyUania  R  Co.  ▼. 
IUblet,WPtL  164;  PleoplsY.  New  York  0.  R,  Co, 
U  Barb.  128;  J^ler  y.  Peopfe,  8  Mich.  820; 
InkiterY.  CVrv^r,  16  Mich.  484;  Flint  River  S, 
B.  Co.  Y.  Foster,  6  Qa.  194,  48  Am.  Dec  248; 
Atehioon  ▼.  BartholoiD,  4  Kan.  124;  Offden  ▼. 
Saunden,  25  U.  S.  12  Wheat.  2t8, 6  L.  ed.  606; 
Cherokee  County  Comre,  ▼.  State,  86  Ean.  887. 

The  fact  that  the  legislature  passed  this  act 
is  a  oonclusi^e  presumption,  so  far  as  this  court 
is  ooncenied,  of  the  wisdom  and  need  of  such 
a  law. 

Psopie  T.  Draper,  16  N.  Y.  582;  Be  Hinkle, 
81  Ean.  713;  Division  of  Howard  County,  15 
Ean.  194;  Hagerty  ▼.  Arnold,  18  Ean.  867; 
Be  Wood,  84  Ean.  648:  StaU  ▼.  Askew,  48  Ark. 
82;  Van  Buren  County  Supen.  ▼.  Mattox,  80 
Ark.  566;  State  ▼.  Gaines,  2  Lea.  816. 

The  fact  that  this  law  passed  by  the  legis- 
hture  in  response  to  the  demands  of  the  peo- 
ple, that  the  number  of  Judicial  districts  bede- 
minished,  results  Incidentally  in  lessening  the 
term  of  some  Judges  for  a  short  time  and  their 
salary  by  such  law  being  reserved  to  them  for 
the  full  term,  will  not  be  sufficient  reason  for 
declaring  such  law  unconstitutional. 

StaU  V.  Sanson,  78  Mo.  78;  StaU  ▼.  MeQo9- 
ney,  92  Mo.  428;  Bagerty  y.  Arnold,  supra. 

All«nt  J.»  deliTered  the  opinion  of  the 
court: 

It  is  alleged  in  the  altematiye  writ  of  man- 
damus issued  in  this  case  that  the  plaintiff 
was,  on  the  17th  day  of  September,  1895, 
duly  and  legally  nominated  to  the  oflSce  of 
district  Judge  by  the  Republican  judicial 
conyention  held  at  the  city  of  £ldorado,  in 
Butler  county,  for  the  26th  judicial  district, 
including  the  counties  of  Butler  and  Green- 
wood ;  mt  a  certificate  of  such  nomination 
in  due  form  was  signed  hj  the  chairman  and 
aecretary  of  said  conyention,  and  presented 
to  the  defendant,  secretary  of  state,  with-  the 
request  that  he  file  the  same ;  that  the  defend- 
ant refused  to  comply  with  this  request  on 
the  ground  that  Butler  and  Greenwood  coun- 
ties were,  by  act  of  the  last  legislature,  trans- 
ferred to  the  18th  judicial  district.  The  writ 
eommands  the  secretary  of  state  to  file  the 
eertificate  of  nomination  or  show  cause.  The 
attorney  general  appears  on  behalf  of  the 
defendant  and  moyes  to  quash  the  writ,  be- 
cause it  does  not  state  a  cause  of  action 
against  the  defendant. 

Chapter  106  of  the  Laws  of  1895,  entitled 
"An  Act  Relating  to  Judicial  Districts,  De- 
fining the  Boundaries  of  the  5th,  8th,  9th, 
18th,  19th,  24th,  81st,  and  82d  Judicial  Dis- 
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tricts,  and  Proyiding  for  Holding  Terms  of 
Court  therein,  and  Defining  Certain  Duties 
of  the  Trial  Court  in  the  19th  Judicial  Dis- 
trict, and  Repealing  All  Acts  and  Part«  of 
Acts  in  Conflict  with  This  Act,"  provides  in 
section  7  that  ''the  counties  of  Chautauqua, 
Elk,  Greenwood,  and  Butler  shall  constitute 
the  18th  judicial  district.  **  Prior  to  the  pas- 
sage of  this  act  the  26th  judicial  district  in- 
cluded only  the  counties  of  Butler  and  Green- 
wood, and  by  transferring  these  to  the  18th 
district  the  26th  is  abolished  because  it  is 
left  without  territoiT.  By  changes  in  the 
boundaries  of  other  districts  the  25th,  27th, 
and  28th  districts  are  also  abolished.  Chap- 
ter 99  of  the  Laws  of  1895  abolishes  the  14th 
district  in  the  same  manner,  and  at  the  same 
session  of  the  legislature  the  Shawnee  county 
circuit  court  was  also  abolished. 

1.  The  yalidity  of  chapter  106  is  challenged 
by  the  plaintiff  on  yarious  grounds.  First. 
It  is  contended  with  great  earnestness  that 
the  office  of  judge  of  the  district  court  is  a 
constitutional  office,  which  it  is  beyond  the 
power  of  the  legislature  to  abolish ;  that  this 
act,  by  its  terms,  takes  effect  on  the  15th  day 
of  October,  1895,  while  the  term  of  oSlcc  of 
the  Honorable  0.  W.  Shinn,  the  present 
judge  of  the  26th  Judicial  district,  will  not 
expire  until  the  second  Monday  in  January, 
1896 ;  that  the  Constitution  protects  the  dis- 
trict judge  In  his  oflSoe  for  the  full  term  of 
four  years,  and  that  the  legislature  cannot 
directly  abridge  his  term,  nor  indirectly  ac- 
complish the  same  result  by  destroying  his 
district.  It  is  contended  that  the  judicial 
department  is  co-ordinate  with  and  inde- 
pendent of  the  legislatiye,  and  that,  if  the 
right  of  the  legislature  to  destroy  a  judicial 
district,  and  thereby  legislate  a  judge  out  of 
office,  it  recognized,  the  independence  of  the 
judiciary  it  destroyed,  and  the  legislatiye 
will  becomes  dominant  oyer  the  judicial  de- 
partment of  the  goyemment.  In  support  of 
this  contention  it  must  be  conceded  that  cases 
closely  in  point,  decided  by  eminent  courts, 
are  cited.  Among  the  strongest  may  be 
mentioned  Com.  y,  Oftmble,  62  Pa.  848,  1 
Am.  Rep.  422 ;  StaU  y.  Fnedley,  185  Ind. 
119,  21  L.  R.  A.  684;  PeopU  y.  Dubois,  28 
111.  547;  and  StaUY,  Messmore,  14  Wis.  177. 
We  haye  carefully  weighed  and  considered 
these  authorities,  and  recognize  their  full 
force.  While  the  reasoning  of  the  courts  in 
these  cases  is  applicable  to  the  one  now  under 
consideration,  we  may  remark  that  in  each 
of  the  cases  mentioned  the  court  had  under 
consideration  an  act  of  the  legislature  which 
would  depriye  a  single  judge  only  of  his 
office,  if  yalid.  In  this  case  the  legislature 
had  under  consideration  the  rearrangement  of 
the  judicial  districts  coyering  a  large  part 
of  the  state.  Notwithstanding  our  great  re- 
spect for  the  tribunals  by  which  these  cases 
were  decided,  and  the  force  of  the  reasoning 
by  which  their  decisions  are  supported,  we 
are  constrained  to  giye  a  different  construc- 
tion to  the  provisions  of  our  own  Constitu- 
tion. The  proyisions  in  article  8  of  that  in- 
strument, so  far  as  they  affect  the  matter 
under  consideration,  are  as  follows : 

**Sec.    1.    The    iudicial   power   of     this 
state  shall  be  yested  in  a  supreme  court,  dis- 
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trlct  courts,  probate  courts,  justices  of  the 
peace,  and  such  other  courts  inferior  to  the 
supreme  court  as  maj  be  provided  by  law. 
And  all  courts  of  record  shall  have  a  seal 
to  be  used  in  the  authentication  of  all  pro- 
cess." 

''Sec.  6.  The  state  shall  be  divided  into 
five  judicial  districts.  In  each  of  which  there 
shall  be  elected  by  the  electors  thereof  a  dis- 
trict judge  who  shall  hold  his  office  for  tlie 
term  of  four  years.  District  courts  shall  be 
held  at  such  times  and  places  as  may  be  pro- 
vided by  law. 

''Sec.  6.  The  district  courts  shall  have  such 
jurisdiction  in  their  respective  districts  as 
may  be  provided  by  law. 

**Sec.  7.  There  shall  be  elected  in  each  or- 
ganized county  a  clerk  of  the  district  court, 
who  shall  hold  his  office  two  years,  and 
whoes  duties  shall   be  prescribed  by  law. 

''Sec.  8.  There  shall  be  a  probate  court  in 
each  county,  which  shall  be  a  court  of  rec- 
ord, and  have  such  probate  jurisdiction  and 
care  of  estates  of  deceased  persons,  minors, 
and  persons  of  unsound  mind,  as  mav  be  pre- 
scribed by  law,  and  shall  have  jurisdiction 
in  cases  of  habeas  corpus.  This  court  shall 
consist  of  one  judge  who  shall  be  elected  by 
the  qualified  voters  of  the  couutv,  and  hold 
his  office  two  years.  He  shall  be  his  own 
clerk,  and  shall  hold  court  at  such  times, 
and  receive  for  compensation  such  fees,  as  may 
be  prescribed  by  law. 

"  Sec.  9.  Two  justices  of  the  peace  shall  be 
elected  in  each  township,  whose  term  of  of- 
fice shall  be  two  years,'  and  whose  powers 
and  duties  shall  be  prescribed  by  law.  The 
number  of  Justices  of  the  peace  may  be  in- 
creased in  any  township  by  law." 

**  Sec.  14.  Provision  may  be  made  by  law 
for  the  increase  of  the  number  of  judicial 
districts  whenever  two  thirds  of  the  members 
of  each  House  shall  concur.  Such  districts 
shall  be  formed  of  compact  territory  and 
bounded  by  county  lines,  and  such  increase 
shall  not  vacate  the  office  of  any  judge, 

"Sec.  15.  Justices  of  the  supreme  court 
and  judees  of  the  district  courts  may  be  re- 
moved 7rom  office  by  resolution  of  both 
Houses  if  two  thirds  of  Uie  members  of  each 
house  concur,  but  no  such  removal  shall  be 
made  except  upon  complaint,  the  substance 
of  which  wall  be  entered  upon  the  journal, 
nor  until  the  party  charged  shall  have  had 
notice  and  opportunity  to  be  heard." 

The  legislature  of  1887  created  the  25th, 
26th,  27th,  28th.  and  29th  judicial  districts, 
and  the  legislature  of  1889  created  the  30th, 
81st,  82d,  88rd,  84th,  and  85th  districts. 
The  acts  creating  these  districts  were  passed 
at  a  time  when  the  development  of  the  re- 
sources of  the  state  and  the  increase  In  its 
population  were  expected  to  continue  with 
the  same  rapidity  as  in  the  preceding  years. 
Subsequent  events  have  shown  that  this  In- 
crease was  extravagant  and  unnecessary,  and 
there  came  an  exceptionally  strong  demand 
from  the  people  that  some  of  these  needless 
offices  be  abolished.  The  act  of  the  legisla- 
ture of  1895  now  under  consideration  was 
passed  in  compliance  with  this  demand.  The 
question  we  now  have  to  consider  is  whether 
this  purpose  has  been  acoompliihed  without  | 
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any  violation  of  constitutional  restrictions. 
The  argument  on  behalf  of  the  plaintiff,  and 
the  reasoning  of  the  courts  in  the  authorities 
sustaining  his  contention,  may,  perhaps,  be 
divided  Into  two  main  propositions:  One, 
that  it  was  the  general  purpose  of  the  fraraers 
of  the  Constitution  to  protect  the  Judicial 
department  from  legislative  interference ; 
the  other,  that  they  intended  to  insure  to  the 
judge  a  tenure  of  office  for  the  full  term  for 
which  he  was  elected ;  the  one  being  neces- 
sary for  the  preservation  *of  the  independence 
and  integrity  of  the  judicial  branch  of  the 
government  in  the  administration  of  Justice 
between  litigants,  and  the  other  to  preserve 
the  individual  right  of  the  judge  to  his  of- 
fice. That  the  Constitution  intends  to  secure 
the  Judiciary  as  an  independent  co-ordinate 
branch  of  the  government  is  conceded  on  all 
hands,  and  that  the  district  courts  are  an 
important  part  of  the  judicial  system  is 
beyond  question.  It  is  contended  that,  be- 
cause the  Constitution  provides  for  district 
courts,  and  fixes  the  term  of  the  Judges,  and 
prescribes  the  mode  of  their  removal  from 
office,  their  position  is  fixed,  and  is  as  safe 
from  legislative  interference  as  that  of  the 
justices  of  this  court ;  that  both  are  consti- 
tutional officers,  in  exactly  the  same  sense, 
and  to  exactly  the  same  extent.  But  it  will 
be  noticed  that  under  the  provisions  of  the 
Constitution  above  quoted  tne  judicial  power 
is  vested,  not  merely  in  supreme  and  district 
courts,  but  in  probate  courts,  justices  of  the 
peace,  and  such  other  courts,  inferior  to  the 
supreme  court,  as  the  legislature  may  see  fit 
to  create.  Probate  j  udges  and  j  usti  ces  of  the 
peace  are  constitutional  officers,  whose  terms 
are  fixed  at  two  years  by  that  Instrument. 
The  only  provision  of  the  Constitution  which 
can  be  construed  as  giving  superior  protec- 
tion to  district  judges  over  probate  ^udgea 
and  Justices  of  the  peace  is  that  providing  for 
the  removal  from  office  of  justices  of  the 
supreme  court  and  judges  of  the  district 
courts.  The  number  of  the  justices  of  the 
supreme  court,  as  well  as  the  duration  of 
their  terms  of  office,  is  definitely  fixed  by  the 
terms  of  the  Constitution.  Their  original 
jurisdiction  is  fixed  by  the  Constitution  it- 
self, and  is  coextensive  with  the  state. 
Their  appellate  Jurisdiction  alone  is  subjed 
to  legislative  discretion.  The  case  of  district 
judges  and  Justices  of  the  peace  is  different 
in  this  important  particular :  that  the  number 
of  judicial  districts,  and  tJierefore  the  num- 
ber of  district  judges,  as  well  as  the  number 
of  counties  and  townships,  and  of  probate 
lodges  and  justices  of  the  peace,  depend  on 
legislative  discretion.  The  Constitution  re- 
quires a  probate  judge  in  eadi  county,  but 
leaves  the  number  of  counties  into  which  the 
state  shall  be  divided  to  be  determined  by 
the  legislature,  with  the  single  restriction 
that  no  county  shall  include  an  area  of  leas 
than  482  square  miles.  It  provides  that  two 
justices  of  the  peace  shall  oe  elected  in  each 
township,  but  leaves  the  establishment  of 
townships  entirely  to  the  legislature.  If  the 
contention  of  the  plaintiff  is  sound,  it  followa 
as  a  logical  sequence  that  the  legislature  can- 
not abolish  a  township  or  county  at  a  time 
when  it  will  have  the  effect  to  shorten  the 
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term  of  office  of  a  justice  of  the  peace,  a 
probate  judge,  or,  indeed,  a  clerk  of  the  dis- 
trict court. 

We  think  prior  decisions  of  this  court  have 
ooDStrued  our  Constitution  and  announced  the 
principles  decisiTe  of  this  case.  In  the  case 
of  Division  of  Boward  Gouniy,  15  Kan.  94,  it 
was  held  that  "the  legislature  has  the  power 
to  abolish  counties  and  county  organizations 
whenever  it  becomes  necessary  for  them  to 
do  so  Id  changing  county  lines  or  in  creating 
new  counties?'  Be  JSinJde,  81  Kan.  712,  de- 
cides: ''The  legislature  has  the  power  to 
abolish  or  destroy  a  municipal  township,  and 
when  the  township  is  abolished  or  destroyed, 
the  township  officers  must  go  with  it."  The 
doctrine  of  Uiis  case  is  reaffirmed  in  Be  Wood, 
84  Kan.  645.  In  the  case  of  State  ▼.  Hamil- 
ton,  40  Kan.  828,  it  was  said :  "  There  is  no 
oonstitotional  restriction  upon  the  power  of 
the  legislature  to  abolish  municipal  and 
county  organizations,  and  the  existence  of 
the  power  is  not  disputed  and  cannot  be 
doubts.  *  The  Consti  tution  provides  for  five 
judicial  districts.  It  Is  clear  that  the  legis- 
lature cannot  reduce  the  number  of  districts 
below  five.  Section  14,  above  quoted,  pro- 
vides for  an  Increase  of  the  number,  and  the 
concluding  sentence  of  the  section  is,  "and 
such  increase  shall  not  vacate  the  office  of  any 
Judge. "  It  is  argued  that  the  word  **  increase" 
should  be  interpreted  to  include  alteration 
or  diminution,  and  that  the  real  Intent  of  the 
framers  of  the  Constitution  was  to  absolutely 
protect  every  district  judge  against  the  aboli- 
tion of  his  office  by  the  legislature.  If  so, 
^e  framers  of  the  Consti  tution  were  singularly 
careless  in  their  selection  of  words.  This  we 
eannot  assume  without  most  cogent  reasons. 
If  it  had  been  intended  to  prohibit  the  vaca- 
tion of  the  office  of  a  judge  by  the  abolition 
of  his  district,  it  would  have  required  but 
very  few  words  to  say  so.  To  vacate  the  office 
of  a  district  judge  already  elected  by  the 
people  and  serving,  by  an  act  increasing 
the  number  of  judges,  would  clearly  be.  in 
efiFect,  the  removal  of  a  judge  from  office  when 
his  office  was  not  destroyed.  To  allow  the 
legislature,  while  making  one  new  district, 
to  legislate  the  judge  of  an  old  district  out 
of  office,  and  provide  for  the  appointment  or 
election  of  two  new  judges,  would  clearly 
be  vicious  in  principle,  and  this  is  the  class 
of  legislation  which  falls  within  the  consti- 
tutional inhibition.  But  to  prohibit  the 
legislature  from  abolishing  a  district  which 
htSi  been  improvidently  established,  and 
thereby  vacate  the  office  of  a  judge,  is  another 
and  altogether  different  tning,  which  the 
Constitution  does  not,  in  express  terms,  pro- 
hibit. While  the  independence  and  integ- 
rity of  courts  in  the  exercise  of  all  the  powers 
confided  in  them  by  the  Constitution  should 
be  firmly  maintained,  jealousy  of  encroach- 
ments on  judicial  power  must  not  blind  us 
to  the  lust  power  of  the  legislature  in  de- 
termining within  constitutional  limits  the 
number  of  courts  required  by  the  public 
exigencies,  and  the  kind  and  extent  of  the 
iuTifldiction  and  functions  to  be  discharged 
by  each.  We  think  the  legislature  has  the 
power  to  abolish  as  wen  as  to  create,  to 
diminish  as  well  as  to  increaie,  the  number 
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of  judicial  districts.  We  might  say,  in  this 
connection,  that  the  plaintiff  in  this  case  does 
not  claim  an^  vested  right  in  an  office,  and 
that  no  question  is  presented  by  the  record 
before  us  as  to  the  right  of  the  legislature  to 
deprive  a  district  judge  of  the  compensation 
allowed  him  by  law.  In  the  act  under  con- 
sideration  the  legislature  has  seen  fit  to  pro- 
vide that  the  act  shall  not  be  construed  to 
deprive  any  ludge  of  his  salary  for  the  full 
term  for  which,  he  was  elected.  The  claim 
of  the  plaintiff  in  this  case  rests  on  the  broad 
proposition  that  the  act  In  its  entirety  is  void. 
The  conclusion  we  have  reached  is  not  wholly 
without  support  from  authorities  in  other 
states.  Van  Burtn  OouiUp  Supers,  v.  Mattox, 
80  Ark.  566 ;  State  v.  Gaines,  2  Lea,  816 ; 
Crosier  v.  Lyons,  72  Iowa,  401. 

If  the  contention  that  a  judge,  when  once 
elected,  is  entitled  not  only  to  the  emolu- 
ments of  his  office,  but  to  exercise  the  func- 
tions of  his  office  in  the  territory  for  which 
he  was  elected,  be  sound,  does  his  right 
extend  over  the  whole  district,  or  only  over 
a  part  of  it,  and  can  there  be  a  sound  distinc- 
tion between  the  right  to  take  away  a  part 
of  his  district  and  tfib  right  to  take  away  the 
whole?  It  has  never  been  contended,  so  far 
as  we  are  aware,  that  the  legislature  is  with- 
out power  to  change  the  boundaries  of  judi- 
cial districts  by  detaching  counties  from  one 
and  adding  them  to  another ;  nor  has  it  been 
doubted  that  the  legislature  might  do  this 
during  the  continuance  in  office  of  any  judge. 
That  wis  has  the  effect  of  Discing  the  people 
of  the  county  so  tranaferrea  from  one  district 
to  another  away  from  the  jurisdiction  of  a 
judge  in  whose  selection  they  have  taken 
part,  and  under  the  jurisdiction  of  another 
judge  in  whose  election  they  have  had  no 
voice,  is  clear.  The  great  fallacy,  as  we 
view  the  case,  In  the  argument  In  favor  of 
the  plaintiff,  and  in  the  cases  cited  by  him, 
is  that  the  rights  of  the  particular  individual 
who  chances  to  be  elected  judge  are  looked 
upon  as  paramount  and  superior  to  the  rights 
of  the  public.  The  correct  view  is  that  a 
public  officer,  no  matter  what  the  depart- 
ment of  the  government  in  which  he  serves, 
is  a  public  servant.     A  district  judge  is 

f provided  to  aid  in  the  administration  of  the 
aws.  While  it  is  right  that  the  public 
should  deal  justly  with  him,  his  individual 
rights  are  by  no  means  of  primary  impor- 
tance. The  most  substantial  objection  that 
can  be  urged  against  such  a  transfer  as  is 
made  by  this  actls  that  the  people  are  placed 
in  a  district  under  a  judge  in  whose  selec- 
tion they  have  had  no  voice,  and  who  might 
not  have  been  chosen  if  all  the  people  iu 
the  enlarged  district  had  been  permitted  to 
vote  at  the  time  of  his  election.  The  reasons 
apply  against  the  transfer  of  one  county 
with  just  the  same  force  as  against  the  trans- 
fer of  all  the  counties  included  within  a 
district.  Acts  of  the  legislature  transferring 
a  county  from  one  district  to  another  have 
very  frequently  been  passed  during  the  his- 
tory of  the  state,  and  their  validity  has  never 
been  questioned.  The  only  ground  on  which 
it  can  be  urged  that  the  legislature  might 
transfer  Oreenwood  county  into  the  18th  ofis- 
trict,  but  not  Butler,  is  that  the  Judge  of 
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the  26th  district  resides  in  Butler  county, 
riiis  ground  is  purely  personal  to  the  judge. 
It  fias  no  weight  whatever  affecting  the  in- 
terests of  the  public. 

We  need  not  discuss  the  question,  argued 
at  some  length  in  the  brief,  whether  there  can 
be  a  judge  without  a  district,  or  without  a 
court  over  which  to  preside,  as  the  plaintiff 
in  this  case  has  no  interest  in  that  question. 
Nor  shall  we  attempt  to  answer  the  list  of 

?[ue8tions  asked  under  this  head  in  the  brief, 
t  is  sufficient  for  us  to  say  that  the  legisla- 
ture had  power  to  transfer  Greenwood  and 
Butler  counties  into  the  13th  judicial  district 
in  the  manner  provided  in  the  act  under  con- 
sideration. 

2.  It  appears  that  on  the  final  passage  of 
the  act  two  thirds  of  the  senators  voted  for 
it ;  that  in  the  House  it  received  eighty- three 
votes,  beinff  one  short  of  two  thirds  of  the 
members.  It  is  contended  that  the  Consti- 
tution requires  the  concurrence  of  two  thirds 
of  the  members  of  each  House  to  increase  the 
number  of  judicial  districts,  and  that  there 
is  an  implied  inhibition  on  the  reduction  of 
the  number  of  districts  without  the  concur- 
rence of  an  equal  number.  The  general  rule 
is  that  laws  may  be  enacted  by  the  vote  of 
a  majority  of  all  the  members  elected  to  each 
House.  The  concurrence  of  a  larger  num- 
ber is  only  required  in  cases  mentioned  in 
the  Constitution  itself.  It  is  not  apparent 
that  the  same  reasons  exist  for  a  two- thirds 
majority  In  order  to  abolish  a  judicial  .dis- 
trict, or  to  change  its  boundaries,  that  do  for 
creating  one.  One  of  the  worst  tendencies 
to  be  provided  against  in  our  system  of  gov- 
ernment is  that  of  constantly  creatine  new 
offices  to  be  filled,  and  increasing  the  salaries 
of  old  ones.  Those  desiring  lucrative  posi- 
tions, or  public  favors  of  any  kind,  are  con- 
stantly pressing  their  claims  on  the  mem- 
bers of  the  law-making  body,  and  it  was 
thought  wise  to  require  the  concurrence  of 
two  thirds  of  the  members  of  each  House  as  a 
safeguard  against  this  tendency.  Any  one 
who  has  observed  the  obstacles  which  are  in- 
variably thrown  in  the  way  of  every  attempt 
at  the  abolition  of  an  office,  or  reduction  oi^a 
salary,  or  the  taking  away  of  a  special  privi- 
le^,  must  be  fully  aware  that  no  necessity 
exists  for  unusual  constitutional  restrictions 
on  the  power  to  reduce  the  number  of  officers, 
or  deprive  any  person  of  a  salary  or  a  priv- 
ilege held  to  the  detriment  of  the  public. 
When  the  people  are  not  vigilant,  their 
rights  are  often  easily  lost,  and  regained  only 
with  utmost  labor.  FaeHts  deseemnis  Aver  no. 
Noctes  atque  dies  patet  atrijanua  Ditis;  aed  ren- 
ocare  grciium^  tuperasque  evadere  ad  auras,  hoe 
opus,  hie  labor  est. 

3.  It  it  urged  that  the  act  is  void  because 
it  violates  section  16  of  article  2  of  the  Con- 
stitution ;  that  the  title  is  defective  because 
it  does  not  clearly  express  the  purpose  of  the 
act.  dues  not  mention  the  judicial  districts 
abolished,  and  includes  more  than  one  sub- 
ject. The  first  part  of  the  title,  "An  Act 
Relating  to  Judicial  Districts,"  is  very  broad 
and  comprehensive.  Whatever  changes  are 
made  by  the  act  are  effected  by  so  extending 
the  boundaries  of  the  districts  named  as  to 
include  within  them  the  territory  of  the  old 
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25th,  26th,  and  28th  districts.  There  is  no 
abolition  of  these  districts  by  express  words* 
but  any  person  reading  the  title  of  the  act 
would  be  informed  that  changes  of  bound- 
aries  were  made,  and  of  course  a  change  in 
the  boundary  of  one  district  could  not  be  ef- 
fected without  also  changing  the  boundary 
of  another.  The  contention  that,  because  a 
clause  is  inserted  in  the  act,  making  it  **  the 
duty  of  the  trial  court  of  the  19th  judicial 
district  in  assigning  the  docket  to  so  group 
cases  arising  in  Arkansas  City  and  cases  con- 
trolled by  Arkansas  City  attorneys,  so  they 
can,  on  motion,  be  tried  in  succession,"  ft 
contains  more  than  one  subject,  is  not  good. 
While  this  matter  is  perhaps  a  little  remote 
from  the  general  purpose  of  the  act,  it  still 
is  connected  with  judicial  districts.  This  is 
not  a  matter  of  very  great  importance,  and 
to  hold  this  whole  act  void  on  this  around 
would  seem  extremely  technical  and  >iyper- 
critical.  Nor  do  we  think  that  greater  force 
should  be  given  to  the  objection  to  the  last 
clause  of  section  4,  relating  to  summoning 
juries  in  Dickinson  and  Morris  counties.  All 
these  matters  relate  to  judicial  districts.  11 
is  contended  that  the  construction  we  hav» 
given  to  the  act  under  consideration  makes  it 
amendatory  legislation,  and  therefore  void, 
within  the  rule  followed  In  8UUe  v.  Ouinnef 
(Kan. )  40  Pac.  Rep.  926.  Every  act  chang- 
ing the  law  is  not  necessarily  amendatory 
because  previous  legislation  existed  on  the 
same  subject.  An  amendment  properly  Is  a 
correction  of  one  or  more  existing  defects. 
It  looks  to  particulars,  without  aisturbing 
the  general  frame  work  of  the  law.  But  w  here 
the  legislature  has  under  consideration  not 
merely  minor  particulars,  but  the  whole  sub- 
ject-matter of  the  law,  it  may  wholly  annul 
all  former  legislation  on  the  subject,  and 
pass  an  act  covering  the  entire  fielo,  without 
specifically  naming  or  attempting  to  amend 
particular  provisions  in  prior  statutes.  The 
new  act  then  becomes  a  substitute  for  all 
former  legislation  on  the  subject,  and  may 
repeal,  either  in  express  terms  or  by  neces- 
sary implication,  all  former  sections  of  the 
law  inconsistent  with  the  new  enactment. 
Were  we  to  hold  the  act  under  consideration 
amendatory  of  former  statutes,  and  void  be- 
cause the  sections  amended  are  not  contained 
in  the  new  act,  and  apply  the  same  rule  to 
former  statutes.  It  is  very  difficult  to  tell  in 
what  ludicial  districts  the  various  counties 
named  in  the  act  would  be  foimd.  By  re- 
ferring to  chapter  147  of  the  Laws  of  1887, 
by  which  the  26th  judicial  district  was  cre- 
ated, we  find  that  it  does  not  in  terms  amend 
any  former  law,  nor  contain  even  a  general 
repealing  clause.  It  merely  creates  judicial 
districts,  and  fixes  the  terms  of  court  there- 
in ;  the  26ch  district  being  composed  of  the 
counties  of  Butler  and  Oreenwo<xi.  Prior  to 
the  passage  of  that  act,  Butler  county  was  In 
the  18th  district,  created  by  chapter  102  of  the 
Laws  of  1888,  and  Greenwood  county  was  In 
the  6th.  Prior  to  that  time,  Butler  county 
had  been  in  the  18th  district,  created  by  chap- 
ter 112  of  the  Laws  of  1872,  and  prior  to  that 
time  in  the  9th.  Greenwood  county  was  at- 
tached for  Judicial  purposes  to  Woodson 
county,  which  was  included  In  Uie  6th  dis- 


1805. 


AmcAN  ▼.  Sdwardi. 


156 


trict  in  1861.  None  of  the  acts  creating  the 
various  Judicial  districts  in  whicii  Butler 
county  has  been  included  have  ever  complied 
with  the  constitutional  rccjuirementa  of  an 
amendatoiT  statute,  and,  if  the  act  under 
consideration  is  void  for  that  reason,  the  act 
creatinsr  the  26th  Judicial  district  is  void 
alM),  and  no  26th  district  has  ever  existed. 
It  is  clear  that  the  statute  is  not  void  for  this 
resson. 

4.  A  final  objection  is  that  the  act  was  not 
signed  by  the  presiding  officers  of  the  re- 
spective Houses  within  two  days  after  Its  pas- 
sage, as  required  by  section  14  of  article  2  of 
the  Constitution.  If  the  contention  of  the 
plaintiff  is  aoxind,  then  a  veto  power  rests  in 
the  presiding  officers  of  the  two  Houses,  which 
bas  ramainen  undiscoTered  from  the  organiza- 


tion of  the  state  government  to  this  time.  It 
would  undoubtealv  be  a  very  great  surprise 
to  the  general  public  if  it  were  to  be  declared 
by  this  court  that  the  lieutenant  governor 
and  the  speaker  of  the  House,  by  merely  de- 
laying for  more  than  two  days  to  attach  their 
signatures  to  it,  could  effectually  kill  a  law 
duly  passed  by  the  Senate  and  House.  In  the 
case  of  Leawnioorth  County  Chmrs,  v.  Eiggin- 
botham,  17  Ran.  63,  it  was  held  that  the  fail- 
ure of  the  presidini;  officer  of  the  Senate  to 
sign  a  bill  did  not  invalidate  the  law,  and 
that  the  act  then  under  consideration  was  a 
law,  although  never  authenticated  as  such  by 
him. 

7^  motion  to  guash  the  torii  ii  tustained. 

All  the  Justices  concur. 
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Fred  L.  YOLTZ  ei  al,,  AppU., 

V. 

NATIONAL  BANE  OF  ILLINOIS. 

(U8in.68&) 

1.  A  tMuik  which  gfamrmnttmd  the  pay- 
meat  of  the  checks  of  aaotherbaak  that 
WIS  not  a  member  of  a  clearinflr-house  associa- 
tfcm.  In  ordsr  to  dear  Its  checks,  and,  after  the 
latter  bank  had  made  an  assf frnment  for  oredft- 
on  and  a  obeok  thereon  which  had  been  oeitlfled 
/or  the  drawers  had  been  refused  at  the  c]earlnir- 
hoose,  paid  the  check  in  punoanoe  of  the  grnar- 
anty,— did  not  do  this  as  ayent  of  the  other  bank, 
bnt  beoame  an  assignee  of  the  check,  with  the 
ilirhtto  recover  thereon  against  the  drawers. 

8*  Xhren  if  a  c^uaraatgr  bjr  one  baak  to 
aoother  for  clearin^hoiiee  porpoeee 
is  iiltr&  wires  this  fact  wilJ  not  avail  the  diaw- 
en  of  a  csertUledoheok  who  are  not  parties  to  the 
guaranty,  wlien  ohar«ed  withliabOltyto  the  bank, 
which  in  oompllanoe  with  its  guaranty  has  paid 
the  obeok  and  become  an  assignee  thereof  after 
the  drawee  has  become  insolvent. 

8.  A  b«iilK  which  iiays  a  cheek  in  pur- 
snaaoe  of  a  guaranty*  even  If  that  was 
attm  ofrei,  is  not  a  mere  volnnteer  so  as  to  be 
pnehided  from  claiming  the  rights  of  the  person 
to  whom  payment  was  made,  Irj  subrogation. 

(October,  11, 1896i,» 

APPEAL  by  defendants  from  a  Judgment  of 
the  Appellate  Court,  First  District,  affirm- 
ing a  judgment  of  the  Circuit  Court  for  Cook 
County  in  favor  of  plaintiff  in  an  action 
brought  to  enforce  payment  of  a  check  of 
which  defendants  were  drawers  after  it  had 
been  dishonored  by  the  drawee  and  taken  up 
by  plaintiff  nnder  its  guaranty.    JJflrmecL 

Statement  by  Baker*  J.  : 

This  cause  is  brought  to  this  court  by  ap- 


NoTB.— As  to  clearing-house  busineflB,  iaoinding 
agency  of  olearlog-bouae  members  for  outside 
banks,  seefioteto  Yardley  v.  Phiiler  (C.  C.  App.  8d 
C)  25  L.  R  A8gM,a]8oO*Brienv.Grant(N.T0aE8 

ii.B.  Aadi. 
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peal,  on  a  certificate  of  importance  from  the 
Appellate  Court  for  the  First  District. 

On  and  for  some  time  prior  to  June  8,  1898, 
there  was  in  the  city  of  Chicago  an  as- 
sociation known  as  tiie  "Chicago  Clearing- 
House."  The  membership  of  that  associa- 
tion comprised  certain  oLthe  Chicago  banks, 
and  its  purpoee  was  to  facilitate  Sie  daily 
settlement  between  those  banks.  The  Na- 
tional Bank  of  Illinois,  appellee,  and  the 
First  National  Bank  of  Chicago,  were  both 
members  of  that  association.  On  and  for 
some  time  prior  to  June  8,  1898,  Herman 
Schaffner  &  Co.  were  engaged  in  business  as 
private  bankers  in  the  city  of  Chicago.  They 
were  not  in  the  clearing-house  association, 
but,  through  an  arrangement  between  them 
and  appellee,  checks  drawn  upon  the  former 
were  cleared  by  the  latter.  In  order  to  make 
this  arrangement  effective,  so  that  checks 
drawn  upon  Herman  Schaffner  &  Co.,  and 
certified,  would  be  received  by  the  clearing- 
house banks,  it  became  necessary  for  appellee 
to  guarantee  the  pavment  of  such  checks. 

On  June  2,  1898, 'the  First  National  Bank 
held  for  collection  a  draft  for  $581.08,  drawn 
upon  appellants,  F.  L.  Voltz  &  Co.,  and  by 
them  accepted.  On  that  day,  appellants,  who 
then  had  funds  on  general  deposit  with  Her- 
man Schaffner  &  Co. ,  drew  a  check  upon  the 
latter  for  the  sum  of  $581.08,  had  it  certified, 
and  delivered  it  to  the  First  National  Bank 
in  payment  of  the  draft.  That  check  was 
received  by  the  First  National  Bank  between 
eleven  and  twelve  o'clock  on  June  2.  and  too 
late  to  be  put  through  the  clearing- bouse  on 
that  day.  At  about  8:80  a.  m.  of  June  8, 
1898,  Herman  Schaffner  &  Co.  made  a  volun- 
tary assignment  for  the  benefit  of  their  cred- 
itors. They  then  ceased  doing  business  and 
are  still  insolvent.  On  June  8,  1893,  the 
First  National  Bank  presented  said  check, 
through  the  clearing-house,  to  the  National 
Bank  of  Illinois.  The  payment  of  It  was  re- 
fused on  account  of  the  insolvency  of  Herman 
Schaffner  &  Co.  The  cashier  of  the  First 
National  thereupon  called  the  attention  of 
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appellee  to  the  guaranty  in  eyidence,  and 
appellee  Issued  its  cashier* s  check  for  the 
amount,  and  the  check  in  suit  was  indorsed 
''without  recourse,"  bj  the  First  National 
Bank,  and  delivered  to  appellee. 

The  amount  of  the  check  waa  charged  by 
appellee  as  an  oyerdraft  of  Herman  Schaffner 
&  Co.  *8  account,  and  it  subsequently  filed  a 
claim  for  the  amount  so  paid  against  the  es- 
tate of  Herman  Schaffner  &  Co.  The  follow- 
ing is  a  copy  of  the  check  as  it  was  offered 
in  evidence : 

"No.  1076.  Chicago,  June  2,  1898. 

**  To  Herman  Sehafner  A  Do. ,  Banken: 

"Pay  to  the  order  of  First  National  $581^ 
five  hundred  eighty-one  and  -AAr  dollars. 

«F.  L.  Voltz  &  Co.*" 

"Certified  June  2,  1898. 

"Herman  Schaffner  &  Co. 

"A  Swartz,  Teller." 

Indorsed  on  back :  "First  National  Bank.  — 
Without  recourse.— R.  J.  Street,  C5mA." 
"  Pay  through  Chicago  clearing-house  only. " 
"Paid  June  8,  1893."  The  Indorsement, 
"Paid  June  8,  1893,"  is  the  clearing-house 
stamp,  put  there  on  June  2,  and  dated  a  da^ 
ahead,  by  the  First  National  Bank,  in  antici  - 
pation  of  payment  through  the  clearing  of 
the  next  day,  as  was  the  usage  among  the 
members  of  the  clearing-house. 

The  following  is  a  copy  of  the  guaranty 
given  by  appellee  to  the  First  National  Bank : 

"Chicago,  Feb.  8,  1886. 
"X.  J.  Qage,  2Bjj7.,  Vice-prmdent,  City: 

"  Dear  Sir : — This  bank  hereby  holds  itself 
accountable  for  payment,  on  presentation,  in 
the  regular  course  to  it,  of  any  and  all  checks 
or  drafts  drawn  upon  the  banks  and  bankers 
below  named,  or  either  of  them,  and  properly 
certified  by  them.  This  obligation,  however, 
to  apply  only  to  such  drafts  and  checks  as 
may  be  received  by  you  in  the  course  of  your 
business  in  payment  of  collections  or  dis- 
counted items.  .  .  .  Herman  Schaffner 
&  Co.       "Truly  yours, 

Wm.  A.  Hammond,  Cashier." 

The  suit  is  assumpsit,  by  appellee,  aa  as- 
signee of  the  check,  against  appellants,  as 
makers.  The  declaration  also  contains  the 
common  counts.  The  issues  joined  were  sub- 
mitted to  the  circuit  court  without  a  Jury, 
and  the  finding  and  the  judgment  were  for 
appellee  for  $607.66  damages,  and  thereafter 
the  judgment  was  afflrmea  in  the  appellate 
court. 

At  the  trial  appellants  submitted  certain 
written  propositions  to  be  held  as  law.  The 
court  held  proposition  1,  as  follows: 

"The  court  finds,  as  matter  of  law,  that  the 
relationship  between  Herman  Schaffner  <&  Co. 
and  the  plaintiff  herein,  whereby  the  latter 
represented  the  former  in  the  clearing-house 
in  the  city  of  Chicago,  was  that  of  principal 
and  agent." 

But  the  court  refused  to  hold  propositions 
from  2  to  9  inclusive,  which  were  as  follows : 

"2.  The  court  finds,  as  a  matter  of  law, 
that  the  plaintiff  herein  came  into  possession 
of  the  check  sued  on  herein,  for  and  as  the 
agent  of  Herman  Schaffner  &  Co.,  and  that 
the  payment  made  therefor  by  it  to  tlie  First 
National  Bank  waa,  in  law,  a  payment  by 
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Herman  Schaffner  &  Co. ,  and  an  extinguish- 
ment of  the  drawer's  liability. 

"8.  The  court  finds,  as  a  matter  of  law, 
that  as  the  National  Bank  of  Illinois  waa 
not  liable  upon  its  guaranty  to  the  First 
National  Bank,  the  payment  by  it  was  made 
by  it  aa  volunteer,  and  it  is  not  entitled  to 
be  subrogated,  as  against  the  defendants,  to 
the  rights  of  the  First  National  Bank. 

"4.  The  court  finds,  aa  a  matter  of  law, 
that  the  contract  executed  by  the  National 
Bank  of  Illinois  in  1886  was  ultra  vires  snd 
void,  and  that  the  First  National  Bank  could 
not  have  maintained  any  recovery  thereon  for 
the  check  in  question. 

"5.  The  court  finds,  aa  a  matter  of  law, 
that  the  contract  of  guaranty  executed  by  the 
National  Bank  of  Illinois  to  the  First  Na- 
tional Bank  in  1886  is  void,  as  rendering  the 
National  Bank  of  Illinois  liable  for  an  amount 
in  excess  of  the  capital  stock  of  the  company 
actually  paid  in,  and  that  tlie  First  National 
Bank  could  not  have  maintained  any  action 
thereon  for  the  recovery  of  the  amount  of  the 
check  in  suit. 

"6.  The  court  finds,  as  a  matter  of  law, 
that  the  contract  of  guaranty  executed  by  the 
National  Bank  of  Illinois  to  the  First  Na- 
tional Bank  in  1886  is  void,  as  being  against 
Sublic  policy,  and  that  the  First  N'ational 
lank  could  not  have  maintained  any  action 
thereon  for  the  recovery  of  the  amount  of  the 
check  in  suit. 

"7.  The  court  finds,  as  a  matter  of  law, 
that  the  defendants  are  not  liable  to  the  plain- 
tiff upon  the  check  sued  on  herein. 

"8.  The  court  finds,  as  a  matter  of  law, 
that  the  First  National  Bank  was  bound  to 
know  the  vUra  viree  character  of  the  contract 
of  guaranty  executed  to  it  by  the  National 
Bank  of  Illinois  in  1886,  by  reason  of  itself 
being  a  national  bank. 

"9.  The  court  finds,  as  a  matter  of  law, 
that  Herman  Schaffner  &  Co.  would  have  no 
right  of  action  upon  the  check  in  question  if 
it  had  paid  it,  and  that  the  National  Bank 
of  Illinois  cannot,  by  virtue  of  the  payments 
made  by  it  in  the  course  of  its  agency  for 
Herman  Schaffner  &  Co. ,  acquire  any  greater 
rlghta,  as  against  the  defendants  herein,  than 
Herman  Schaffner  &  Co.  would  have  had, 
had  such  payment  been  made  by  them. " 

Meesrt.  Moses»  Panit  ft   Kennedy  for 

appellants. 
Mesert,  Moran*  Krans,  ft  Mayert  for 

appellee: 

The  certification  having  been  thus  procured 
by  the  drawers  of  the  check,  their  primary  lia- 
bility, the  check  not  having  been  paid  by 
Schaffner  &  Co.,  upon  whom  it  was  drawn, 
continued. 

Metropolitan  Nat.  Bank  v.  Jone$,  187  111.  684, 
12  L.  R.  A.  492. 

Under  the  circumstances  there  can  be  no  dif- 
ference between  an  uncertified  and  a  certified 
check.  Nonpayment  of  either  by  the  banlr 
leaves  the  drawer  primarily  liable. 

Bickford  v.  Fir$t  yat.  Bank,  42  111.  288,  89 
Am.  Dec  486. 

The  fact  that  appellee  had  given  a  guaranty 
to  the  First  National  Bank  in  no  way  impairs 
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or  df  eoU  its  ilgbt  to  have  reooarae  against  the 
drawers  of  the  check.  Appellee  did  not  guar- 
intee  the  payment  of  the  check  to  appellants 
and  appellants  could,  therefore,  under  no  dr- 
cumstances,  have  sued  appellee  upon  the  guar- 

BMap  Y.  JBmm,  71  Me.  268;  Pac&leBankY. 
MUehtO.  9  Met  207;  McQregory  y.  McQregory, 
107  Mass.  548;  PinneyY,  MeOregory^  102  Mass. 
186;  Bwfve  ▼.  L^nffioeU,  72  Mo.  848. 

£yen  if  there  haB  been  no  transfer  of  the 
check  by  indoraement  from  the  First  National 
Bank  to  appellee,  the  latter,  by  taking  up  this 
check  under  the  guaranty  in  evidence,  stood 
in  the  position  of  an  indorsee  thereon. 

2  Dan.  Neg.  Inst  g  1774. 

A  guarantor  of  a  note  or  check  who,  upon 
nonpayment  of  the  same  becomes  immediately 
liable  to  an  action  upon  that  note  or  check, 
cannot  be  a  **mere  volunteer. " 

Buhop  T.  Bavoe,  supra;  Bdbcock  y.  BUmeha/rd^ 
86  m.  165;  Sheldon,  Subroaation,  2d  ed.  g  186; 
HamUUm  y.  Jchfuton,  82  til.  89. 

There  is  an  implied  assuinpBit  on  the  part  of 
the  appellants  to  pay  appellee  the  amount  of 
the  check,  and  the  count  for  money  paid  to 
their  use  sustains  the  ludgment  below. 

Brandt^  Suretyship  &  Guaranty  (1878)  gg  178, 
179. 


%  J.,  delivered  the  opinion  of  the 
court: 

There  was  no  real  inconsistency  in  the  rul- 
inss  of  the  trial  court  upon  the  written  propo- 
sinons  submitted  to  it,  in  holding  proposi- 
tion 1  and  refusing  to  hold  propositions  2, 
7,  and  9  as  law  in  the  decision  of  the  case. 
Assuming  it  to  be  true  that,  while  appellee 
represented  Herman  Schalfner  &  Ck>.  in  the 
clearing-house,  the  relation  that  existed  be- 
tween tnem  was  that  of  principal  and  agent 
yet  that  relation  ceased  to  exist  early  on  the 
morning  of  June  8,  1898,  when  Herman 
SchaflTner  A  Go.  made  a  general  assignment 
for  the  benefit  of  their  creditors  and  ceased 
doing  business,  and  appellee  refused  longer 
to  represent  them  in  the  clearinir- house, 
and  threw  out  and  returned  their  clearings, 
amounting  to  $6,976.01.  The  evidence  Is, 
that  in  the  forenoon  of  June  8  appellee  re- 
fused longer  to  pay  checks  certified  by  them, 
and  that  the  check  in  question  was  not  paid 
through  the  clearing-house.  The  testimony 
of  Moll,  who  was  assistant  cashier  of  ap- 

Eellee,  is  explicit,  that  the  check  was  paid 
y  appellee  on  account  of  the  guaranty  in 
writing  held  by  the  Fint  National  Bank. 
And  Street,  cashier  of  the  First  National 
Bank,  testifies  in  chief:  ''This  check  was 
shown  to  me  by  our  note  teller,  and  I 
remembered  the  fact  that  we  had  a  guaranty 
from  the  National  Bank  of  Illioois*  and  I 
lield  them  to  their  guaranty,  simply,  and 
they  took  the  check  up. "  And  he  testifies  on 
cross-examination:  "When  that  check  was 
not  paid  through  the  clearing-house,  our 
bank,  either  on  June  8  or  June  6,  demanded 
that  the  National  Bank  of  Illinois  should 
ve  US  the  fsoe  of  it*  And  also  says  that 
e  indorsed  the  check  bj  way  of  transfer  to 
the  National  Bank  of  Illinois,  but  to  protect 
his  own  bank  made  the  indorsement "  without 
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In  holding  proposition  1,  the  trial  court 
did  not,  either  in  terms  or  by  necessary  im- 
plication, find,  as  matter  of  fact,  that  ap- 
pellee, in  paving  the  check,  did  so  as  agent 
of  Herman  Schaffner  A  Co.,  and  when  that 
proposition  is  read  in  the  light  of  the  refusal 
to  hold  propositions  2,  7,  and  9  it  is  manifest 
that  court  must  have  found  that  appellee  did 
not  pay  or  come  into  possession  of  the  check 
"  for  and  as  the  agent*  of  Herman  Schaffner 
A  Go.  Therefore  the  doctrine  that  payment 
by  the  agent  of  the  maker  of  a  note  or  drawee 
and  acceptor  of  a  check  is  a  payment  of  the 
note  or  check,  and  an  extinguiuiment  of  the 
liability  of  the  indorser  of  such  note  or 
drawer  of  such  check,  has  no  application  tc 
the  case,  and  the  authorities  cited  by  ap- 
pellants upon  this  branch  of  the  contro- 
versy,—*. «.,  Mechem,  Agency.  §  487; 
Burton  v.  Slaughter,  26  Qratt.  914,  and  Min- 
ion v.  Olacer,  121  111.  288,— are  not  in  point. 

In  our  opinion,  the  conclusion  here  must 
be,  that  when  appellee  gave  to  the  First  Na- 
tional Bank  its  cashier's  check  for  the  face  of 
the  F.  L.  Yoltz  &  Co.  check,  and  took  an 
assignment  of  the  latter  check,  it  did  so,  not 
as  the  agent  of  Herman  Schaffner  &  Co. ,  but 
as  guarantor  of  said  check ;  and  it  follows, 
since  appellee  did  not  pay  the  check  as  agent, 
that  by  the  indorsement  it  took  the  legal  title 
to  the  check,  and  has  a  legal  rieht,  as  as- 
signee, to  recover  the  money  therein  specified 
from  appellants,  the  drawers  of  the  check, 
the  said  Herman  Schaffner  &  Co.  having 
failed  and  refused  to  make  payment, — and 
this,  wholly  reffardless  of  the  considerations 
that  may  have  Induced  it  to  make  the  pay- 
ment and  ti^e  the  assignment.  Appellants, 
the  drawers,  procured  the  certification  of  the 
check  prior  to  its  delivery  to  .the  payee,  and 
they  are  primarily  liable  to  sued  payee  or 
its  assignee.  Metropolitan  Nat,  Bank  v. 
Jones,  187  111.  684.  12  L.  R.  A.  492 ;  Brown 
V.  LeckU,  48  111.  497 ;  Biekford  v.  First  Nat. 
Bank,  42  111.  288,  89  Am.  Dec.  ^^\  Rounds 
V.  BinitJi,  42  111.  245. 

It  is  claimed  in  some  of  the  refused  proposi- 
tions that  were  submitted  to  the  court,  and 
also  in  the  argument  of  appellants,  that  the 
coiitract  of  ffuarantv  driven  by  appellee  to 
the  First  National  Bank  was  ultra  virr*  and 
void ;  that  it  was  also  void  as  rendering  ap- 
pellee liable  for  an  amount  in  excess  of  its 
capital  stock  actually  paid  in,  and  void  as 
being  against  public  policy ;  and  that  there- 
fore the  First  r^^ational  Bank  could  not  have 
maintained  any  action  thereon  against  ap- 
pellee for  the  recovery  of  the  amount  of  the 
check  in  suit,  and  consequently  the  payment 
made  by  appellee  was  made  as  a  vo^'inteer, 
and  it  Is  not  entitled  to  be  subrogated,  as 
against  appellants,  to  the  riffhts  of  the  First 
National  Bank.  £ven  if  all  these  claims 
should  be  concededt  yet  if  we  are  right  in  the 
conclusions  we  have  announced  above, appel- 
lee, as  assignee  of  the  check,  has  a  complete 
legal  riffht  of  recovery,  and  it  is  wholly  im- 
materiaieven  if  it  has  not  the  equitable  ris;  ht 
to  be  subrogated  to  the  position  of  the  First 
National  Bank. 

But  the  determination  of  the  question 
whether  the  guaranty  contract  is  ^Utra  tires 
and  void,  or  void  as  being  otherwise  contrary 
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to  the  statute  under  which  appellee  was 
organissed,  or  againat  public  policy,  dependa 
upon  the  interpretation  that  is  to  be  placed 
upon  the  national  bank  act  and  the  effect  to 
be  given  its  provisions.  It  maj  be  that  if  a 
statute  of  this  state  was  involved,  then  the 
rule  that  no  right  of  action  can  spring  out  of 
an  illegal  contract  (held  In  Penn  v.  Bamman^ 
103  111.  528,  and  in  other  cases) ,  would  ap- 
ply. But  in  the  very  case  Just  cited  the 
paramount  authority  of  the  Supreme  Court 
of  the  United  States  to  construe  all  Federal 
statutes,  including  the  national  bank  act,  is 
fully  conceded.  The  doctrine  of  the  Federal 
courts,  as  applied  to  this  case.  Is  that,  even 
if  the  guaranty  which  appellee  gave  to  the 
First  I^tional  Bank  was  uUra  virei,  or  given 
in  violation  of  the  national  bank  act,  vet  ap- 
pellee could  not  urge  that  defense  after  the 
First  National  Bank,  in  reliance  upon  that 
guaranty,  had  taken  the  certified  check  in 
payment  of  the  acceptance  of  F.  L.  Yoltz  A 
Go. ,  and  that  the  power  to  redress  the  wrong 
committed  by  the  appellee  bank  wi^  in  the 
government  only,  by  a  proceeding  to  forfeit 
the  charter  of  uie  bank.  Union  Nat.  Bank 
V.  MattTwm,  98  U.  8.  021,  25  L.  ed.  188 ;  Na- 
tional  Bank  v.  Whitney,  108  U.  S.  09,  26  L. 
ed.  448 ;  WAer  v.  Spokane  Nat.  Bank,  64  Fed. 
Bep.  208. 

It  would  seem  that,  under  the  decisions  of 
the  Federal  courts,  appellee  could  not  have 
availed  itself  of  the  defense  of  uUra  vires  in 
an  actiton  brought  on  the  guaranty.  But  even 
if  it  could  have  done  so,  it  did  not,  but  paid 
the  check  in  accordance  with  its  guaranty, 
and  the  question  of  the  validity  of  such 

f  guaranty  was  one  in  which  appellants  had  no 
nterest,  and  it  is  a  matter  of  indifference  to 
them  whetlier  they  pay  the  First  National 
Bank  or  appellee,  and  therefore  they  cannot 
be  heard  to  say  that  appellee  shall  not  have 
the  benefit  of  the  doctrine  of  subrogation. 
{8lMk  V.  Kirk,  67  Pa.  880,  5  Am.  Rep.  488 ; 
2  Morse,  Banks  &  Banking,  g728).  Here 
the  guaranty  was  not  indorsed  on  the  check, 


but  was  written  on  a  separate  paper,  and 
that  paper  was  addressed  only  to  the  First 
National  Bank,  and  upon  the  face  of  the 
guaranty  there  was  an  express  restriction  that 
the  obligation  assumed  should  ** apply  only 
to  such  drafts  and  checks  as  may  be  received 
by  you,  in  the  course  of  your  business,  in 
payment  of  collections  or  disoounted  items." 
And  the  rule  is  that  a  guaranty  so  given 
and  addressed  to  a  particular  person  or  cor- 
poration only  Is  not  negotiable,  and  is  a 
mere  personal  contract.  (2  Dan.  Neg.  Inst. 
g  1774) .  And  it  results  from  this  rule,  that 
appellants,  the  drawers  of  the  check,  are 
total  strangers  to  this  contract  of  guaranty, 
and  it  does  not  inure  to  their  benefit  or  invest 
them  with  any  right. 

Appellee  being  legally  liable,  or,  at  the 
very  least,  under  moral  obligations  for  the 
payment  of  the  certified  check  to  the  First 
National  Bank,  It  cannot  be  said  that  it  was 
a  mere  volunteer  when  it  paid  the  money  and 
took  up  the  check.  A  person  who,  though 
not  obliged  to  do  an  act,  yet  has  an  interest 
in  doing  it;  is  not  to  be  regarded  as  neces- 
sarily and  simply  a  Tolunteer.  Wright  t. 
London  ii  N  TT.  JB.  O?.  L.  R  1  Q.  B.  Div. 
252 ;  H<dfne9  v.  North  Bastem  12.  O?.  L.  R 
4  Exch.  254,  L.  R.  6  Exch.  128.  And  where 
one  guarantees  payment  of  a  note  or  check, 
and  on  default  of  payment  by  the  principal 
debtor  pavs  the  same  to  the  holder,  the  law 
will  imply  a  promise  to  repay  on  the  part  of 
the  persons  primarily  liable,  and  the  guaran- 
tor will  be  subrogated  to  tb»  rights  of  the 
holder  to  whom  he  makes  payment,  and  may 
maintain  assumpsit  against  such  persona. 
Babeock  v.  Blanehard,  86  111.  165 ;  SamOton 
V.  Johnston,  82111.  89;  Sheldon,  Subrogation, 
2d  ed.  g  186.  p.  285. 

We  think  there  was  no  substantial  error  In 
the  rulings  of  the  circuit  court  upon  the 
written  propositions  that  were  submitted  to 
it. 

The  Judgment  qf  oMrmanee  rendered  bn  tiU 
Appellate  Oouri  is  e^pirmed. 
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WESTERN  UNION  TELEGRAPH  CO., 

Plff.  in  Err,, 

e. 

J.  8.  HOWELL. 

(S6Ga.l94.) 

^1  •  Aeeordinf  to  the  prinelple  roled  bjr 
tills  ooort  in  the  enaea  «»f  Western  IT. 
Teleif.  Ce.  t.  JAmee»  90  6*.  864*  and 
Western  IT.  Telei^.  Ce*  v.  Miehelaon, 
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9i  Ga.  488,  there  li  nothing  In  tiiat  provt- 
sioii  of  the  Ooofltittttion  of  the  Unfted  States 
which  oonfera  upon  Oongrcss  the  power  to 
regulate  oommeroe  among  the  aeveral  states,  pro- 
hibiting the  general  sMembly  of  this  state  from 
enaotiag  a  law  sabJeotinirtelegTapta  companies  to 
penaltiet  for  acts  of  DeffUgeoce  ooooRlnff  en- 
tirely within  the  limits  of  Georgia,  althooffhsach 
aotB  may  be  committed  in  dealing  with  mpienmm 
which  are  to  be  transmitted  to  point*  in  other 
states. 

8.  Where  >  ate— g«»  the  dinrgee  npen 
which  were  dnljr  |iaid  in  adT»aoe» 


Noza.— For  power  of  state  to  control  or  impose 
burdens  on  interstate  telegraph  business,  see  Postal 
Telea.  Gable  Co.  v.  Baltimore  (If  d.)  M  L.  B.  A.  ISl, 
and  noU, 

Vw  appUeatlon  to  interstate  bostnesi  of  state  law 
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as  to  liability  for  neffligenoe,  see  also  Solaa  y.  Obt- 
cairo,  M.  ft  St.  P.  B.  Co.  (Iowa)  28  L.  B.  A«718,  and 
St  Joseph  *G.LB.Oo.v«Palmeraiei)ja  UM» 
A.885W 
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bja  telegraph  oompaDy,  at  one  of  Itt 
offices  In  thli  state,  for  transmlsBloa  to  a  point  in 
anottier  state,  and  was  nerer  delivered  to  the 
person  to  whom  it  was  addressed,  it  tsinoumbent 
on  the  oompany,  in  order  to  escape  liability  for 
the  statutory  penalty  for  neffUgence  In  transmis- 
sion from  the  Georgia  office,  to  show  that  the 
message  was  in  fact  transmitted  from  that  office 
with  due  diligence,  and  that  the  nondelivery  to 
the  sendee  was  due  to  some  default  or  other  cause 
aiiaing  beyond  the  limits  of  this  state. 

(December  a,  18M.) 

ERROR  to  the  Superior  Court  for  De  Ealb 
County  to  review  a  Judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
statutoiT  penalty  and  special  damages  for  de- 
fendant a  failure  to  promptly  deliver  a  tele- 
graph message.    Affirmed, 

Plaintiff  was  arrested  in  Georgia:  be  deliv- 
ered a  message  coDtaining  this  information 
and  requesting  aid,  direct^  to  bis  brother  in 
Alabama,  pa^Dg  the  charge  therefor.  De- 
fendant neglected  to  deliver  the  message. 
Plaintiff  recovered  a  verdict  for  the  statutory 
penalty  and  special  damages. 

Jfestrs.  Blffby*  Reed  &  Berry  and  Dor- 
a^9  Brewster,  ft  Howell  for  plaintiff  in 
error. 

Mr.  JJS*  Cajidler  for  defendant  in  error. 

IrtimpUm  J.,  delivered  the  opinion  of  the 
court: 

The  facts  appear  in  the  reporter's  state- 
ment. 

1.  The  case  at  bar,  so  far  as  relates  to  the 
Toposition  announced  in  the  first  headnote, 
s  not  distingui^able  in  principle  from  those 
of  We$tem  U,  TeUg,  Co,  v.  James,  90  Ga.  264, 
and  Western  tr.  Tdeg.Oo.  v.  Michelson,  94  Ga. 
436.  We  have  therefore  felt  constrained  to  fol- 
low those  cases.  As  no  opinion  was  written  io 
either  of  them,  the  writer,  but  for  a  reason 
which  will  be presentlv  stated,  would  feel  itin- 
cumbent  upon  himself  to  endeavor  to  set  forth 
with  some  care  the  views  upon  which  these 
decisions  rest.  It  is  obvious  that  to  do  so 
would  require  the  consumption  of  much 
time,  and  the  expenditure  of  a  considerable 
amount  of  labor,  as  the  subiect  is  one  which 
has  but  lately  arisen,  and  is  not  free  from 
doubt  and  difficulty.  Inasmuch,  however,  as 
the  general  assembly  of  this  state,  four  days 
before  the  present  case  was  decided  by  this 
court»  repealed  the  act  imposing  penalties 
upon  telegraph  companies  (Acts  1894,  p.  79, 
repealing  both  the  Statute  of  October  22, 
1^,  ana  the  amendment  thereto  of  December 
20,  1892),  and  in  consequence  the  question  is 
no  longer  of  practical  importance  in  this 
state,  it  is  not  now  deemed  necessary  to  enter 
into  an  elaborate  discussion  of  it.  The  time 
at  our  command  can  certainly  be  more  profit- 
ably expended  in  preparing  opinions,  so  far 
as  we  are  able,  devoted  to  the  discussion  of 
questions  which  are  live  issues,  and  are 
likely  to  arise  in  future  litigation.  We 
shall  therefore  content  ourselves  with  citing 
the  case  of  Ctmnell  v.  Western  U,  Teieg.  Co.", 
106  Mo.  459,  which  supports  the  view  enter- 
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tained  by  this  court,  although  the  subject 
was  not  dealt  with  at  any  great  length,  nor 
accorded  the  thorough  and  satisfactory  dis- 
cussion which  its  importance  would  seem  to 
demand.  It  may  nevertheless  be  very  profit- 
ably examined,  for,  so  far  as  we  have  been 
able  to  discover,  it  is  the  only  decision  out- 
side of  this  state  which  has,  as  yet,  directly 
dealt  with  the  question.  Reference  mav  also 
be  made  to  the  American  &  English  £ncy- 
clopeedia  of  Law  (vol.  25.  p.  768),  where, 
in  a  note,  the  ConneU  Case  is  cited,  and  also 
to  page  770  of  the  same  volume,  where,  at 
the  conclusion  of  note  8  (which  begins  on  the 
preceding  page,  with  the  title,  Regulation 
of  Interstate  Messages) ,  comments  and  expres- 
sions in  full  harmony  with  the  view  of  the 
question  taken  by  this  court  will  be  found, 
together  with  references  to  cases  more  or  less 
in  point. 

2.  Counsel  for  the  telegraph  company, 
while  not  conceding  its  llabilitv  in  any 
event,  contended  that  as  the  plaintiff  had 
failed  to  show  that  the  omission  of  duty  on 
the  part  of  the  company  occurred  within  the 
limits  of  this  state,  he  could  not  recover,  even 
under  the  rulings  announced  in  the  Jam^s  and 
Michelson  Cases.  We  quite  agree  with  coun- 
sel that  our  penalty  statute  could  have  no  ex- 
traterritorial operation,  but  are  compelled  to 
express  our  dissent  to  the  assertion  that  the 
plaintiff  totally  failed  to  make  out  a  prima 
facie  case  of  negligence  on  the  part  of  the 
company  occurring  within  the  borders  of  the 
state.  •  The  matter  simply  resolves  itself  Into 
a  question  of  burden  of  proof,  and  appears 
to  us  to  be  free  from  serious  difficulty.  The 
rule  as  to  telegraph  companies  seems  to  be 
the  same  as  that  applicable  to  railroad  car- 
riers. Proof  of  the  delivery  to  a  telegraph 
company  of  a  message,  non  (or  incorrect) 
transmission  of  it,  and  consequent  damage, 
is  all  that  is  required  to  make  out  a  prima, 
facie  case  of  negligence.  Thompson,  Elec- 
tricity, gg  266,  275 ;  25  Am.  &  Eng.  Enc. 
Law,  p.  881;  Whart.  Neg.  §  766;  a 
Sutherland,  Damages,  2d  ed.  §  295,  p.  2140 ; 
Gray,  Communications  by  Telegraph,  g$  26, 
58,  64,  77.  Breach  of  the  contract  is  pre- 
sumed to  comprehend  negligence.  This,  as 
stated  by  Boynton.  Ch.  J.,  in  Western  U. 
Teleg.  Co.  v.  Grineold,  87  Ohio  St.  818.  for 
the  reason  that :  ''If  the  error  or  mistake  is 
attributable  to  atmospheric  causes  or  disturb* 
ances,  or  to  any  cause  for  which  the  company 
is  not  at  fault,  it  is  entirely  within  its  power 
to  show  it.  To  require  the  sender  of  the  mes- 
sage to  establish  the  particular  act  of  negli- 
gence, or  ferret  out  the  particular  locality 
where  the  negligent  act  occurred,  after  show- 
ing the  mistake  itself,  would  be  to  reauire, 
in  many  cases,  an  impossibility,  not  infre- 
quently enabling  the  company  to  evade  a  Just 
liability.  In  Turner  v.  Hawkeye  Teieg,  Co, 
41  Iowa,  458,  20  Am.  Rep.  605,  the  court 
dealt  with  the  question  of  presumption  in  a 
case  where  a  message  delivered  by  one  tele- 
graph company  to  another,  which  was  sued 
for  error  in  transmission,  was  not  shown  by 
the  plaintiff  to  have  been  different  from  the 
one  deliver^  to  him.  Beck,  J. ,  says :  **  De- 
fendant's line  of  telegraph  did  not  extend  to- 
Chicago,  but  at  Grinnell  it  connected  with 
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another  line  reaching  to  that  city,  from  which 
the  market  reports  were  ohtalned,  and  iieut  by 
defendant  to  different  points  on  its  line,  it 
is  insisted  by  defendant  that  plaintiff  failed 
to  show  that  a  correct  report  was  furnished, 
to  be  sent  from  Grinnell  upon  defendant *s 
line.  The  evidence  shows  that  the  market 
reports  were  received  at  Grinnell  on  the  day 
the  incorrect  one  was  delivered  to  plaintiff. 
Upon  this  evidence,  we  must  presume  that 
the  reports  received  there,  and  delivered  to 
defendant,  were  correct.  The  rules  of  evi* 
dence,  in  the  absence  of  proof  showing  the 
report  delivered  to  defendant  at  Grinnell  to 
be  either  correct  or  incorrect,  require  us  to 
presume  it  to  have  been  correct.  They  are 
based  upon  the  fact  that  men  ordinarily,  in 
the  course  of  business,  act  correctly  and  speak 
truly.  Errors  and  intentional  misstatements 
are  exceptions,  and  not  the  rule,  in  the  affairs 
of  business.  Their  application  in  this  case 
is  demanded  by  the  fact  that  the  evidence  to 
establish  error  in  the  report  furnished  defend- 
ant was  within  its  control  and  exclusive 
knowledge.  Plaintiff  was  utterly  unable  to 
prove  the  correctness  of  the  report  furnished 
at  Grinnell,  while,  if  it  had  been  incorrect, 
defendant  could  have  readily  established  Uie 
fact."  Again,  in  Ojympe  de  La  Orange  v. 
SautlmeMtem  Tdeg.  Go.  25  La.  Ann.  88i3,  it 
was  contended  that  the  defendant  was  not  the 
first  carrier  or  contractor,  and  that  it  was 
not  proved  that  the  error  in  the  transmis- 
sion occurred  on  defendant's  line,  on  whose 
printed  blank  there  was  an  express  provision 
for  nonliability  for  the  default  of  other  com> 
panics.  But  it  was  held  "  that,  whctlier  first 
carrier  or  not,  it  was  peculiarly  within  their 

gower,  and  was  their  duty,  to  make  the  proof 
ere  suggested,  if  necessary."  Barely,  the 
two  cases  last  cited  go  further  than  is  requi- 
site to  support  our  ruling  in  the  present  case ; 
for,  where  a  third  party  is  also  concerned,  the 
further  Question  is  presented  whether  it  was 
not  in  the  power  of  the  plaintiff  to  show  that 
such  third  partv,  in  dealing  with  the  mes- 
sage, was  free  from  negligence.  In  the  case 
at  bar  the  plaintiff  showed  a  breach  of  con- 
tract,— and  prima  facie  negligence,— -which 
must  have  occurred  on  the  de&ndant's  line, 
either  in  this  state  or  in  Alabama.  Undoubt- 
edly, it  was  in  the  exclusive  power  of  the 
telegraph  company  to  show  the  exact  point 
where  the  failure  of  diligence  occurred,  and 
through  the  negligence  of  what  particular 
servant  it  was  occasioned.  It  will  not  do  to 
say  that  the  servants  of  the  company  are 
equally  at  the  disposal  of  Uie  plaintiff  to 
prove  the  facts  connected  with  the  transac- 
tion. The  truth  of  this  assertion  may  be 
demonstrated  by  the  peculiar  facts  here  pre- 
sented. The  plaintiff,  it  is  true,  did  know 
the  company's  agent  at  Lithonia,  and  per- 
haps could  have  secured  him  as  a  witness  at 
the  trial.    But  suppose  this  had  been  done, 
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and  be  had  testified  that  he  had  promptly 
forwarded  the  message  to  the  relay  oflBoe  at 
Atlanta,  but  had  no  Further  Knowledge  as  to 
the  transaction.  How  could  the  plaintiff 
pursue  his  investigation  and  proof  7  Would 
he  have  to  sue  out  interrogatories, — ^for  he 
could  not  compel  personal  presence  in  another 
county,  —directed  to  each  and  every  one  of  the 
numerous  employees  of  the  company  stationed 
in  the  Atlanta  office?    Certainly,  the  com- 

Eany  could  not  reasonably  be  expected  to  aid 
im  by  furnishing  a  list  of  all  its  servants, 
nor  to  Keep  him  posted  when  any  of  them  re- 
signed, or  were  transferred  elsewhere.  It 
mlffht  be,  and  doubtless  is,  often  convenient 
to  Uie  company  to  chanffe  the  location  of  its 
employees,  and  it  coula  do  so  in  the  utmost 
go<xl  faith ;  but,  whatever  the  motive,  the  in* 
convenience  to  the  plaintiff  in  reaching  Uiem 
as  witnesses  woula  be  the  same.  Again,  it 
connot  be  known  that  the  telegraph  company 
keeps  such  records  in  writing  of  its  business 
as  would  enable  the  plaintiff  to  show  the  re- 
quired facts  by  compelling  the  defendant  to 
produce  its  records  in  court  Besides,  how 
would  it  be  known  that  such  records,  if  kept 
at  all,  were  correct?  If  the  company  itself 
did  not  see  to  it  that  evidence  of  negligence 
was  not  recorded  against  it,  would  it  not  be 
a  temptation  to  its  employees  to  omit  making 
any  record  of  their  own  shortcomings  which 
might  result  in  their  discharge?  And,  at 
last,  this  would  merely  be  a  different  way  of 
compelling  the  company  to  supply  evidence 
entirely  within  its  own  Keeping.  It  follows 
from  the  foregoinf^^  that  the  default  should 
be  treated  as  having  occurred  in  Georgia, 
the  burden  being  on  the  defendant  to  show 
the  contrary,  and  it  having  failed  to  do 
so.  Finally,  the  plaintiff  showed  more^tban 
a  mere  failure  to  deliver.  His  brother,  the 
addressee,  who  lived  lu  Hon tgomery,^ tent- 
ified :  **  I  went  directly  to  the  telegraph  office, 
as  soon  as  I  received  my  brother's  letter,  and 
there  had  been  no  messs^e  for  me  at  all.  The 
telegram  was  sent  on  Thursday.  I  received 
my  orother's  letter  on  Sunday  morning,  at 
9 :80.  **  Therefore,  it  was  shown,  that  three 
days  after  the  message  was  handed  to  the 
agent  at  Lithonia,  the  office  in  Montgom^ 
had  still  failed  to  receive  it  over  the  wire 
from  Atlanta.  This  being  so,  it  makes  no 
difference  whether  the  message  was  after- 
wards sent,  or  not.  Three  days*  delay  in 
Georgia,  unexplained,  would  render  the  com- 
pany liable  to  the  penalty,  for  this  would  be 
undoubtedly,  taidperee,  an  unreasonable  and 
inexcusable  delay ;  and  even  if  the  office  in 
Montgomery  had  afterwards  received  the 
message,  and  had  made  no  attempt  to  deliver 
it  to  the  addressee,  these  facts  would  be  of  no 
consequence  whatever,  with  reference  to  the 
question  of  the  company's  liability  for  Um 
penalty. 
Judgment  q/lrmed^ 


ISM. 


Ohkuoo,  M.  ft  St.  p.  R  Co.  t.  WaiiLaob. 
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CHIGAOO,  M1LWAUKBE,  ft  ST.  PAUL 
RAILWAY  OOMPANY,  Pljf.  in  Err. 

Benjamin  F.  WALLACE. 

1*  Amilro«deoai]MugrisBoi»eommon 
or  pottlie  ewrator  <n  iMpeot  to  a  tpeolal 
tiBin  off  can  loaded  with  wfld  animals  and  other 
proportj  ai  wall  as  penons  belonging  to  or  oon- 
naoted  with  a  oiroiiB,  whioh  is  loaded  and  un^ 
hMided  by  the  prof»rietor  of  the  oiroue,  and  la  run 
on  apeolal  ttma  to  suit  hto  oonTenlenoe,  under  a 

'  ■peotal  oontraot  that  be  shaU  a»ume  all  the  risk 
of  aooMenta,  the  ohSj  duty  of  the  railroad  being 
to  haul  the  oars. 

A.  A  milroAd  eomiMUiy  hattUiiir  »  •?•* 
elal  train  of  ears  as  »  priT»te  carrier 

nay  lawfully  oontraot  for  entire  exemption  from 
tfaeiiBkofaooidentk 

(Vebmary  28,  laOOul 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois 
to  review  a  jadgment  in  favorof  plaintiff  in  au 
action  broujcht  to  recover  the  value  of  certain 
property  destroyed  while  it  was  being  trans- 
ported over  defendant's  road.    BeverMd. 


Before  Woods  and  Jenkins,  Ciicuit  Judges 
and  Bunn,  District  Judge. 

'    Statement  by  Banii*  District  Judge : 

The  facta  in  this  case  are  f  all v  and  properly 
stated  in  the  brief  of  counsel  for  plaintiff  in 
error,  as  follows:  "This  is  a  writ  of  erior 
prosecuted  by  the  Chicago,  Milwaukee,  ft  St. 
Paul  Railway  Company,  defendant  below, 
to  reverse  a  Judgment  of  $8,000  recovered 
against  it  in  we  lower  court  by  Benjamin  F. 
Wallace,  the  plaintiff  below,  for  loss  and 
injury  to  certain  property  comprising  part 
of  the  beliwginga  ana  equipment  of  a  circus 
owned  by  Wallace,  and  fur  the  loss  of  per- 
formances of  the  circus  caused  by  two  sep- 
arate accidenta  happening  upon  the  railroad 
company's  road  while  it  was  transporting 
the  circus  in  a  special  train  oompoeed  of  cars 
belonging  to  Wallace.  Plaintiff's  declara- 
tion is  in  trespass  on  the  case  for  negligent 
violation  by  defendant  of  ita  duty  as  a  com- 
mon carrier.  It  contains  two  counta :  The 
first  count  avers  that  on  the  7th  day  of  July, 
1893,  the  defendant  was  possessed  of  and 
operating  a  certain  railroad  and  railroad 
tracks  in  the  states  of  Wisconsin  and  Iowa, 
and  was  operating  and  controlling  certain 
locomotive  power  and  engines  upon  and  along 


VoxB.— Roi^nMd  eofnfKmfM  a$  priixtf «  earners  in 
dniwIinon^eeialtraiMorapeeialearn, 

Tory  few  eases  oan  be  found  on  the  subject  of  a 
nllroad  oompanyHi  liability  in  transporting  tpe- 
ctal  txalns  or  special  can.  This  note  does  not  in- 
oliMle  the  liability  of  a  oonneoting  carrier  in  haul- 
ing ean  of  another  company  during  through 
transportation^  nor  the  question  of  liability  for 
gooda  transported  for  a  shipper  wbo  hires  the  use 
of  a  vrtiole  oar  for  tlie  trip.  Nor  is  the  subject  of 
the  carriage  of  livestock  included. 

As  to  the  liability  of  a  raUroad  company  for  in- 
jury to  postal  dorks  in  mail  can,  see  note  to  Cleve- 
kwd,  OL  C  ftSt.  Lb  B.  Oo.  V.  Ketoham  (Ind.)  19  L.  R. 
A.  no.  The  liabflity  as  to  passengen  on  sleeping 
can  Is  also  oonsLdered  in  a  note  to  Mann -Boudoir 
Oar  Go.  v.  Dupie  (GL  a  App.  Bth  C.)  21  L.  K.  A.  289. 

Uke  the  principal  case,  there  have  been  sevenl 
other  cases  of  accidents  to  circus  trains.  In  the 
case  of  Bobertson  v.  Old  Ck>lony  B.  Ck>.  IM  Mass* 
aSK,  an  employee  connected  with  a  circus  was  in- 
jored  by  the  derailment  of  a  oar,  on  aooount  of  a 
defect  In  Its  trucks  in  the  oirous  train  which  was 
hanled  by  the  railroad  company  under  a  special 
€Ootnu)t  giving  the  carrier  no  control  over  the 
ootKlttion  of  the  oan  or  imposing  any  duty  to  in- 
speetthem.  The  oontraot  bound  the  railroad  com- 
pany to  haul  the  oan  belonging  to  the  circus  pro- 
pclston  aooording  to  a  schedule  of  time  fixed  by 
the  agreement  by  whloh  the  work  was  to  be  done 
at  eighteen  dliferent  times  and  nearly  iui  of  it  at 
Bight.  The  prioe  to  be  paid  was  a  gross  sum 
less  than  the  regular  rates  for  such  servloe,  while 
the  proprieton  agreed  to  load  and  unload  the  can 
at  their  own  expense  and  under  their  own  super- 
vMoD,  and  to  asBome  all  risk  of  aoddent  ftom  any 
eanaa,  and  to  exonerate  and  save  the  railroad  oom- 
pany  harmless  from  any  and  all  claims  for  damages 
to  penoo  and  property  during  the  transportap 
tSoB.  The  court  held  that  this  contract  was  one 
whtahtherailroadhadthe  right  to  make,  as  it  was 
mdar  aoohUgatlon  to  draw  the  oan  asa  oom- 
■Bon  oanler.oltingtha  Oonp  Ouit^ii^reu  It 
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therefora  held  that  the  railroad  company  was  not 
liable  for  the  injury  to  the  circus  employee. 

In  Coup  Y.  Wabash,  St.  L.  *  P.  &  Co.  66  Mich.  Ul. 
fie  Am.  Rep.it74,  the  action  was  brought  by  a  circus 
proprietor  for  injuries  to  can  and  equipuients  and 
to  persons  and  animals  caused  byacoll'sloo  of  two 
trains  made  up  of  his  oirous  cars.  The  railroad 
oompany  furnished  men  and  motive  power  to 
transport  the  circus  in  the  special  can  which  were 
owned  by  the  proprietor  of  the  circus,  consistiDg 
of  twelve  flat,  six  stock,  one  elephant,  one  bag- 
gage, and  three  passenger  coaches.  The  contract 
provided  that  the  railroad  company  should  not  be 
responsible  for  damage  by  want  of  can  in  the  run- 
ning of  the  oan  or  otherwise.  The  price  was  only 
10  per  cent  of  the  rates  charged  for  carriage.  The 
trains  were  to  be  run  chiefly  at  night  to  accommo- 
date exhibitions,  and  the  running  times  were  fixed 
with  reference  to  these  exhibitions.  Hie  raUroad 
employees  were  to  attend  to  the  moving  of  the 
train  but  had  nothing  to  do  with  the  loading  and 
unloading  of  can  and  no  right  of  access  or  regula- 
tion in  the  can  themsel  va.  The  court  says:  **It  is 
a  misnomer  to  speak  of  such  an  arrangement  as  an 
agreement  for  carriage  at  all,**  and  held  that  *it 
was  in  no  sense  a  common  oarrier*s  contract.**  It 
was  therefore  held  perfectly  legal  and  proper  in 
such  a  contract  to  stipulate  for  exemption  from 
responsibility  for  consequences  which  might  follow 
from  canlessness  of  servants  In  such  special  em- 
ployment. , 

Another  aooident  to  oirous  oan  drawn  under  a 
speoial  oqptract  stipulating  against  any  liability  of 
the  railroad  oompany  for  Injury  to  any  of  the  ani- 
mals or  proper^  traosported,  even  If  caused  by 
negligence  of  the  railroad  company^  employees, 
was  Involved  in  the  case  of  FOrepaugh  ▼.  Delaware, 
L.  *  W.  &  Go.  128  Pa.  m,  i  L.  B.  A.  608,  but  the 
court,  without  disonssing  the  question  whether 
the  transportation  was  that  of  a  oommon  carrier 
or  not,  held  that  the  exemption  from  liability 
must  be  upheld  as  the  oontraot  of  carriage  was 
made  In  the  state  of  New  York  when  the  alleged 
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its  said  railroad  and  tracks ;  that  the  plaintiff 
was  the  owner  of  a  certain  circus  known  and 
described  as  the  'Cook  &  Whitby  Circus/ 
consisting,  besides  employees,  of  a  large 
number  of  horses,  wagons,  tents,  harnesses, 
and  a  large  quantity  of  other  property,  ef- 
fects, and  paraphernalia,  and  was  also  the 
owner  of  twenty-four  cars ;  that  on  the  said 
7th  day  of  July,  1892,  at  the  city  of  Prairie 
du  Chien,  in  Wisconsin,  the  de^ndant  then 
and  there  received  as  common  carrier  the 
aforesaid  twenty -four  cars  of  the  plain- 
tiff, containing  the  aforesaid  property  and 
effects  of  the  plaintiff,  constituting  said 
Cook  &  Whitby's  Circus,  and  the  people  con- 
nected therewith,  to  be  safely  transported  to 
the  town  of  Maquoketa,  state  of  Iowa,  and 
to  be  safely  delivered  there  to  the  plaintiff 
on  the  8th  day  of  July,  before  0  o'clock  of 
the  forenoon  of  that  day.  The  plaintiff  avers 
that  it  was  the  duty  of  the  defendant  to  pro- 
vide safe,  strong,  and  efficient  locomotive 
power  for  the  transportation  of  said  cars,  with 
the  property  and  effects  of  the  Cook  &  Whitby 
Circus,'  and  it  was  also  the  duty  of  the  de- 
fendant to  construct  and  maintain  its  tracks 
and  roadl)ed,  at  and  near  the  station  known 
as  *Sny  Magill, '  in  the  state  of  Iowa,  in  a 
safe  and  suitable  condition  ;  that  the  defend- 
ant negligently  failed  to  provide  strong  and 
efficient  locomotive  power,  and  negligently 
failed  to  construct  and  maintain  its  tracks  and 
roadbed  in  a  safe  and  suitable  condition  at 
said  point  near  Sny  Magiil,  and  that  in  con- 
sequence four  of  said  cars  were  damaged, 
twenty -four  horses  were  killed,  other  horses 


injured,  and  a  large  amount  of  harness  was 
damaged ;  'also  that  by  reason  of  the  accident 
plaintiff  was  prevented  from  giving  per- 
formances of  the  circus,  which  he  had  ad- 
vertised, in  the  vicinitv  of  the  town  of 
Maquoketa  and  the  city  of  Davenport,  in  the 
state  of  Iowa,  and  thereby  lost  the  profits  he 
would  have  made  had  he  been  able  to  give 
said  performances.  The  second  count  of  the 
declaration  avers  that  on  the  6th  day  of  July, 
1892,  the  defendant  was  possessed  of  and 
operating  and  controlling  a  ceriain  railroad 
and  railroad  tracks  in  the  state  of  Wisconsin, 
and  operating  and  controlling  certain  steam 
locomotive  power  and  engines  upon  and  along 
the  said  railroad  and  railroad  tracks;  that 
upon  said  day  the  defendant,  at  the  city  of 
Kichland  Center,  in  the  state  of  Wisconsin, 
received  as  a  common  carrier  the  aforesaid 
twenty -four  cars  of  the  plaintiff,  containing 
all  the  aforesaid  property  and  effects  of 
plaintiff,  constituting  said  Cook&  Whitby's 
Circus,  to  be  transported,  by  means  of  fit  and 
adequate  locomotive  engine  power  to  be  fur- 
nished by  the  defendant,  over  tlie  railroad  and 
tracks  aforesaid,  from  said  city  of  Richland 
Center,  in  the  state  of  Wisconsin,  to  the  said 
city  of  Prairie  du  Chien,  in  the  state  of  Wis- 
consin, and  to  deliver  the  same  at  Prairie  du 
Chien  on  the  7th  day  of  July,  1893,  at  or  be- 
fore the  hour  of  9  o'clock  in  the  forenoon  of 
that  day ;  that  it  was  the  duty  of  the  defend- 
ant to  nave  provided  safe  and  proper  ap- 
pliances at  a  certain  switch  located  at  and 
near  a  point  south  of  said  Richland  Center, 
and  to  Keep  proper  and  sufficient  lights  and 


breach  of  it  occurred,  and  Id  which  such  stipula- 
tions by  common  carriers  were  held  valid. 

In  haulinR  coal  cars  beloDRlnff  to  the  owner  of 
the  coal,  a  railroad  company  was  held  to  be  a  oom- 
mon  canier  in  Mallory  v.  Tioflra  R.  Go.  89  Barb.  488« 
where  the  transportation  was  under  a  contracr  by 
which  the  owner  of  the  cars  loaded  and  unloaded 
them  and  furnished  brukemen  whose  service  was 
subject  to  the  railroad  company^s  conductor.  For 
the  derailment  of  pucb  cars  the  railrosd  company 
was  held  liable.  The  ground  of  the  decision  seems 
to  be  that  tbel  transportation  of  cars  in  this  man- 
ner was  in  the  line  of  the  general  business  of  the 
railroad  company  which  by  Its  charter  was  author- 
ised to  charge  toils,  among  other  things,  for  **empty 
cars"  while  the  charter  directed  that  no  person 
should  place  any  car  on  the  road  without  a  permit 
or  license  from  the  company.  The  court  also  laid 
stress  on  the  fact  that  the  entire  train  was  con- 
trolled and  managed  by  the  railroad  employees, 
and  that  the  brakemen  furnished  by  the  owner  of 
the  oars  were  in  all  respects  under  the  control  of 
the  conductor.  It  further  appeared  that  the 
owner  of  the  coal  had  large  quantities  carried  over 
the  road,  some  of  it  in  the  railroad  company's  cars. 
It  seems  that  the  cars  owned  by  him  were  made  a 
part  of  the  railroad  company's  train  in  the  same 
w|iy  as  if  the  coal  had  been  in  the  railroad  com- 
pany's own  cars.  As  showing  the  real  efTect  of  the 
decision,  the  court  also  said:  **Yet  if,  as  is  claimed 
by  them,  they  simply  entered  into  a  s'pecial  en- 
gagement outside  of  their  general  business  to  pro- 
vide the  plaintitf  with  sufficient  motire  power  to 
draw  his  cars  over  their  road,  under  the  care  and 
control  of  his  servants,  they  did  not  thereby  as- 
sume the  obligation  of  carriers.  But  the  case 
proved  is,  in  my  judgment*  materially  different 
from  the  one  thus  bypothetically  stated." 

Reasonable  care  and  diligence  are  held  to  be  the 
measure  of  liability  of  a  railroad  company  in  haul- 
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ing  upon  its  line  wagons  belonging  to  private 
traders,  as  in  the  case  of  Watson  v.  North  British 
R.  Co.  8  Scotch  Sess.  Gas.  (4th  Series)  687, 8  Ry.  ft  a 
T.  Gas.  XVIL  (So  stated  in  RapaUe  ft  Mack^ 
Digest  or  Railway  Law,  voL  2,  p.  2S.) 

In  transporting  over  a  railroad  an  engine  belong- 
ing to  another  company,  the  owner  of  the  road 
was  held  liable  for  a  collision  of  the  engine  with  a 
passenger  train  where  the  engine  was  in  charge  of 
a  conductor  employed  by  the  owner  of  the  road« 
although  an  engine  driver  and  fireman  on  the  en- 
gine were  furnished  by  its  owner.  Terre  Haute  ft 
L  R.  Go.  V.  Chicago,  P.  ft  St.  L.  R.  Go.  IGO  IlL  6QC. 

Where  a  railroad  company  transports  a  car  over 
its  road  upon  Its  own  trucks  it  is  held  to  be  a  com- 
mon carrier.  New  Jersey  R.  ft  Transp.  Co.  v. 
Pennsylvania  R,  Go.  27  N.  J.  L.  100. 

The  distinction  between  transportation  whioh  a 
railroad  company  makes  as  common  carrier  and 
that  which  it  makee  as  a  private  carrier  has  been 
much  discussed  in  other  cases  which  do  not  speoift- 
cally  touch  the  question  here  considered  in  re- 
spect to  special  trains  and  special  cara.  It  waa 
much  discussed  in  the  earlier  casea  respecting  oon- 
traots  to  limit  liability,  but  mere  modiflcatlona  of 
the  extent  of  the  carrier's  liability  have  long  been 
considered  insufficient  to  destroy  the  nature  of  the 
service  as  that  of  a  oonunon  carrier. 

It  would  seem  to  be  reasonable  to  bold  that  in 
performing  a  service  which  It  was  under  no  obli- 
gation to  perform  as  a  common  carrier  tf  reqoeacad 
to  do  so,  a  railroad  company  might  well  contract 
as  a  private  carrier,  and  to  hold  that  it  oould  not 
in  this  way  change  the  character  of  its  aervioe  to 
that  of  a  private  carrier  when  performing  servioea 
which  the  law  required  It  to  perform  whether  it 
wished  to  do  so  or  not.  If  that  is  to  be  adopted  as 
the  line  of  distinction,  then  it  would  seem  that  the 
hauling  of  special  cars  or  special  trains  might  bo 
done  in  the  capacity  of  a  private  carrier.   B.  A.  R. 
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tignalB  placed  at  and  near  said  switch  to  in- 
dicate whether  said  switch  was  open  or 
closed ;  that  the  defendant  negligently  failed 
and  omitted  to  perform  its  duty  in  this 
regard,  and  that  by  reason  thereof  the  lo- 
comotiTe  hanlins  plaintiff's  cars  was  de- 
railed :  that  the  defendant  failed  to  proceed 
with  due  and  proper  diligence  to  get  its  lo- 
comotive engine  back  onto  the  main  track, 
and  that  in  consequence  plaintiff's  cars  were 
delayed  so  long  that  the^  did  not  reach  the 
city  of  Prairie  du  Chien  in  time  to  give  per- 
formances, which  had  been  advertised  there. 
The  defendant  pleaded  the  general  issue  to 
the  entire  declaration,  and  afterwards  a 
special  plea  to  the  Jurisdiction  of  the  court, 
which  was  subsequently  stricken  from  the 
flies  by  order  of  the  court. 

**  On  the  trial  it  appeared  that  the  plain- 
tiff's cars  and  property  were  hauled  bv  the 
defendant  under  a  special  contract  made  and 
executed  June  1,  1892,  by  the  railroad  com- 
pany and  by  the  plaintiff,  Wallace,  through 
their  duly  authorized  agents.  This  special 
contract  reads  as  follows : 

"  'This  agreement,  made  and  entered  into 
this  Ist  day  of  June,  A.  D.  1892,  by  and  be- 
tween the  Chicago,  Milwaukee,  &  St.  Paul 
Railway  Company,  partv  of  the  first  part, 
and  Cook  A  Whitby  Circus,  party  of  the 
second  part,  witnesseth :  The  party  of  the 
first  part  agrees  to  run  a  special  train,  con- 
sisting of  ten  flat  cars,  six  stock  cars,  six 
passenger  cars,  two  advertising  cars,  in  all 
twenty- four  cars,  to  be  furnished  by  the  party 
of  the  second  part,  to  run  between  as  below, 
and  as  below : 


Shakopee  to  Hastings,  June  20th, |}S0 

HastiDgs  to  RedwlDff,  June  aoth,.... ...... IBO 

Redwinfr  to  Faribeuit,  Jal.  Ist, ISO 

Faribault  to  Deoorah,  Jul.  Sd, S6 

B^ooratatoBoeoohel^JuUith, SOO 

Boeoobel  to  Richland  Center,  Jul.  5th,. 180 

Richland  Center  to  Paririe  du  Chlen,  JaL  6th,  200 

Prairie  du  Chien  to  Maquoketa,  Jul.  7th, 200 

Maquoketa  to  Davenport^  Jul.  8th, 180 

"  'Deliver  to  Chicago,  Rock  Island,  & 
Pacific  Railway  at  Davenport,  where  they 
leave  our  line,  and  carry  on  said  special 
train,  as  before  described,  the  circus  property 
of  said  party  of  the  second  part,  together 
with  the  people  properly  connected  there- 
with, so  far  as  the  same  shall  be  loaded  on 
said  train.  The  said  train  to  be  run  so  as  to 
arrive  at  its  several  destinations  at  or  about 
6  o'clock  in  the  mominff,  provided  the  same 
shall  be  loaded  and  ready  to  start  in  time  to 
reach  its  several  destinations  at  said  hour. 
In  consideration  thereof  the  said  party  of  the 
second  part  hereby  agrees  to  pay  to  the  said 
party  of  the  first  part  the  sums  as  specified 
above  per  day  in  advance  (which  said  sum 
is  a  reduction  from  the  usual  and  regular 
rates  charged  by  said  party  of  the  first  part 
for  transportation  services  of  the  kind  and 
nature  above  specified) ,  the  sum  to  be  paid  to 
the  agent  of  the  said  party  of  the  first  part  at 
the  station  from  which  we  next  succeeding 
run  is  to  be  made,  it  being  mutually  under- 
stood that  no  charge  will  m  made  for  the  use 
of  train  or  trainmen  on  Mondays,  when  the 
runs  for  those  days  are  made  on  the  Sunday 
immediately  preceding ;  and  said  party  of  the 
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second  part  also  agrees  to  load  and  unload 
said  cars.  In  consideration  of  the  agreement 
of  said  party  of  the  first  part  to  run  said 
special  train  as  above  specified,  and  at  and 
for  the  reduced  rates  above  named,  and  also 
in  consideration  that,  by  the  running  of  said 
special  train  as  above  specified,  the  said  party 
of  the  first  part  increases  the  risks  and  dan- 
gers of  operating  its  railway,  and  subjects 
Its  own  property  to  a  greater  liability  of 
being  damaged,  and  in  further  consideration 
of  the  premises,  said  party  of  the  second  part 
does  hereby  covenant  and  agree  to  release  and 
discharge  said  partv  of  the  first  part  of  and 
from  any  and  all  liabilities  for  claims  and 
damages  of  every  name  and  nature,  byxeason 
or  on  account  oi  any  accident  or  injury,  from 
whatever  cause,  that  may  occur  to,  or  may 
be  suffered  or  sustained  by,  any  one,  or  all, 
of  the  persons  composing  or  attached  to  said 
circus  company,  or  to  the  cars  or  other  prop- 
erty of  said  party  of  the  second  part,  while 
in  or  on  saia  train  or  upon  any  of  the  prem- 
ises belonging  to  or  used  by  said  party  of 
the  first  part,  or  by  reason  or  on  account  of 
any  delays  that  may  occur  in  the  running 
of  said  special  train,  or  by  failure  to  reach 
the  several  points  of  destination  at  the 
specified  time.  And,  in  and  for  the  con- 
sideration last  above  mentioned,  said  party 
of  the  second  part  does  hereby  further  cove- 
nant and  agree  that  he  will  protect,  and  for- 
ever hold  free  and  harmless,  the  said  party 
of  the  first  pait,  from  any  and  all  damages 
or  claims  for  damages  that  he  or  thev  may 
sustain  or  incur  by  reason  of  any  accident  or 
injury  that  may  happen  to  or  be  received  by 
any  one  or  more  of  the  several  persons  com- 
posing or  attached  to  said  circus  company, 
or  permitted  by  said  party  of  the  second  purt 
to  ride  upon  said  train,  or  upon  any  of  the 
premises  belonging  to  or  used  by  said  party 
of  the  first  pSei.  J.  H.  Hiland,  for  the 
Chicago,  Milwaukee,  A  St.  Paul  Ry.  Co.  J. 
M.  Hamilton,  for  Cook  &  Whitby.' 

'*  The  plaintiff  offered  evidence  tending  to 
show  that  at  a  point  near  Sny  Magi II,  on  the 
defendant'sroad,  and  while  plaintiff  *s  special 
train  was  being  transported  fiom  Prairie  du 
Chien  towards  Maquoketa,  certain  of  plain- 
tiff's cars  were  derailed  and  thrown  down  an 
embankment;  that  as  a  result  twentv-four 
horses  belonging  to  plaintiff  were  killed 
outright,  and  four  others  died  afterwards 
from  injuries  received,  and  about  forty  other 
horses  were  permanently  injured ;  also  that 
serious  injury  was  done  to  a  large  number 
of  sets  of  harnesses  belonging  to  the  plaintiff, 
as  well  as  to  the  cars  derailed,  and  that  the 
plaintiff  was  prevented  from  giving,  and  lost 
probable  profits  of,  performances  of  his  cir- 
cus at  Maquoketa  and  Davenport,  which 
lie  had  advertised  at  considerable  expense. 
Plaintiff's  evidence  tended  to  show  that  the 
derailment  was  caused  by  defective  roadbed 
at  the  point  of  accident,  and  by  reason  of 
the  fact  that  the  locomotive  used  to  haul 
*plaintiff*s  train  of  cars  was  light  and  of 
insufficient  power.  Plaintiff's  evidence  also 
showed  that,  on  the  evening  of  the  7th  of 
July,  plaintiff's  special  train,  after  starting 
Trom  Richland  Center  towards  Prairie  du 
Chien,  was  stopped  by  reason  of  the  engine 
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raoniiiff  off  the  track  at  a  misplaced  switch 
a  short  distance  oat  of  Richland  Center;  that 
this  accident  caused  a  delay  of  several  hours, 
and  thereby  prevented  the  plaintiff  from 
giying,  and  lost  probable  profits  of,  per- 
formances at  Prairie  da  Chien,  which  he 
had  advertised  at  considerable  expense.  His 
evidence  tended  to  show  that  tne  accident 
was  caused  by  negligence  of  the  defendant^ 
and  that  the  delay  was  greatly  aggravated 
by  the  failure  of  the  defendant  to  take  proper 
steps  for  replacing  the  locomotive  upon  the 
track.  At  tiie  close  of  the  plaintiff's  case 
defendant  moved  the  court  to  instruct  the 
Jury  to  return  a  verdict  for  the  defendant, 
which  motion  was  overruled  by  the  court,  and 
an  exception  to  the  ruling  dulv  taken. 

''The  testimony  of  the  defendant  tended  to 
show  that  the  accident  at  Bnj  Magi  11  was  not 
caused  by  the  defective  condition  of  the  road- 
bed, or  by  reasdn  of  insufficient  power  in  the 
locomotive  used  in  the  hauling  of  plaintiff's 
cars,  but  was  caused  by  the  breaking  of  an 
axle  ander  one  of  plaintiff's  cars ;  and  that 
the  accident  to  the  switch  at  Richland  Cen- 
ter, <^d  ^M  delay  there,  were  not  caused  by 
any  neglect  or  misconduct  of  the  defendant 
or  its  servants.  At  the  close  of  the  evidence, 
the  defendant  requested  the  court  to  give 
certain  written  charges  to  the  Jury,  instruct- 
ing them  that  the  defendant  was  not  a  com- 
mon carrier,  or  subject  to  the  liabilities  of 
a  common  carrier.  In  accepting  and  trans- 
pcnting  plaintiff's  train  of  cars,  and  the 
property  therein  contained ;  that  the  defend- 
ant was  therefore  not  restrained  or  controlled 
by  rules  applicable  to  contracts  made  by 
common  carriers  in  the  transaction  of  their 
ordinary  business;  and  that  the  agreement 
releasing  and  discharging  the  defendant  from 
any  and  all  liability  for  claims  and  damages, 
of  whatsoever  nature,  must  control  the  rights 
of  the  parties,  and  should  be  enforced  in  favor 
of  the  defendant.  The  court  refused  all  these 
requests,  to  which  rulings  exceptions  were 
duly  taken.  The  court,"  in  substance,  in- 
structed the  Jury  that  the  clause  of  the  spe- 
cial contract  exonerating  defendant  from  all 
responsibility  for  loss  or  damage  to  plain- 
titTB  property  from  any  cause  whatever  was 
oontntfy  to  public  policy,  and  void,  in  so 
far  as  it  covered  loss  or  damage  occasioned 
by  the  gross  negligence  of  the  defendant  or 
its  servants,  but  was  valid  in  all  other  re- 
spects ;  that  if  the  Jury  found  from  the  evi- 
dence that  the  defendant  was  guilty  of  gross 
negligence  in  not  furnishing  sufficient  motive 
power  and  in  not  keeping  its  roadbed  in 
proper  condition,  and  that  the  damage  to 

Slaintiff  was  caused  thereby,  tbey  should 
nd  for  the  plaintiff,  notwithstanding  the 
clause  in  the  special  contract  exonerating 
defendant  from  liability.  The  Jury  there- 
upon brought  in  a  general  verdtot  for  the 
plaintiff  for  $8, 000,  and  the  court,  after  over- 
raling  defendant's  motion  for  a  new  trial, 
entered  Judgment  on  the  verdict,  and  from 
that  JadgmeBt  the  plaintiff  in  error,  the  de- 
fbndant  below,  prosecutes  this  writ  of  error.  * 

Jftnrt.  Bdwin  WaJksr  and  J.  Ralph 
DioklttsoB,  for  plaintiff  in  error: 
As  to  services  so  extraordinaiy  and  pecaliar 
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in  their  character,  and  so  wholly  and  entirdy 
without  the  scope  of  the  business  of  a  railroad 
common  carrier,  the  railroad  companv  cannot 
be  deemed  to  have  occupied  the  relaUon  of  a 
common  carrier,  but  on  the  contrary  it  stood 
in  the  attitude  of  a  private  carrier  or  special 
bailee  for  hire,  with  reference  to  the  cars  snd 
oUier  property  to  be  transported. 

Coup  V.  Wabash,  St,  L.4tP.B.C9.^  Mich. 
Ill,  66  Am.  Rep.  874;  Bobertton  v.  Old  Ooionp 
B.  €h.  156  Mass.  696;  Fonpaugk  v.  Delawxr^ 
L.  A  W,  B,  Co.  198  Pa.  217,  6  L.  R  A.  608. 

The  fact  that  the  defendant  railroad  com- 
pany was  a  common  carrier  by  no  means  shows 
that  the  defendant  was  a  common  carrier  with 
reference  to  transportation  service  of  the  kind 
to  be  rendered  the  plaintiff  under  the  special 
contract 

Hutchinson,  Carr.  9d  ed.  g  44;  lAurpool  <ft 
G.  W.  Steam  Co,  v.  Phenix  Ins.  Co.  19d  U.  S. 
897,  89  L.  ed.  788;  Honeyman  v.  Oregon  S  C. 
B.  Co.  18  Or.  859,  57  Am.  Rep.  90;  Powdt  v. 
Mitts,  80  Miss.  981,  64  Am.  Dec.  158;  Lake 
Short  dk  M.  S.  B.  Co.  v.  Perkins,  95  Mich.  898, 
19  Am.  Rep.  975;  Michigan  S.  d  IT.  I.  B.  Co. 
V.  MeDonough,  91  Mich.  166,  4  Am.  Rep. 
466. 

Tow-boats  or  vessels  engaged  in  towing  other 
vessels  are  not  engaged  in  the  business  of  com- 
mon carriers. 

ITie  "Margaret,'*  94  U.  8. 494,  94  L.  ed.  146; 
Bays  V.  MiUar,  77  Pa.  988,  8  Am.  Rep..  445; 
Brown  v.  Clegg,  68  Pa.  51,  3  Am.  Rep.  523; 
Pennsylvania,  D,  A  M.  Steam  Nav.  Co.  v. 
JOandridge,  8  Oill  &  J.  948;  Wells  v.  Steam  db 
Nav.  Co.  9  N.  Y.  204. 

The  owners  of  a  canal  permitting  the  use  of 
their  canal  to  canal  l)oats  for  toll  are  not  com- 
mon carriers. 

Exdinnge  F.  Ins.  Co.  v.  Detatoare^E,  Canal 
Co.  10  Bosw.  180. 

Turnpike  companies  owning  turnpikes  and 
permitting  their  use  for  a  specified  toll  are  not 
common  carriers. 

Wilson  V.  Susquehannah  Tump.  Boad,  91 
Barb.  68. 

A  bridffe  company  is  not  a  common  carrier. 

Kentudty  A  I.  Bridge  Co.  v.  Louisniile  dk  N. 
B.  Co.  87  Fed.  Rep.  567,  9  L.  R.  A.  289,  9 
Inters.  Com.  Rep.  851. 

If  furnishing  either  the  motive  power  alone 
or  Uie  roadbed  alone  does  not  constitute  one  a 
common  carrier,  it  seems  difficult  to  see  why 
furnishing  both  of  them  should  constitute  one 
a  common  carrier. 

*'£^ew  CtfSM,"  117  U.  8.  t  99  L.  ed.  791« 

The  fact  that  the  accommodation  was  fur* 
nished  under  a  special  contract  only,  shows 
conclusively  that  the  company  did  not  under- 
take to  furnish  such  facilities  and  accommo- 
dations in  its  capacity  as  a  common  carrier. 

Lake  Short  d  M.  S.  R  Co.  v.  Perkins,  and 
Michigan  S.  A  N.  I.  B.  Co.  v.  MeDonougK 
supra;  KimbaUy.  BuilanddRB.  Co.  96  Vt 
947,  69  Am.  Dec  567. 

One  of  the  peculiar  duties  imposed  by  the 
common  law  upon  common  carrien  is  the 
duty  of  furnishing  transportation  for  all  goods 
of  tne  kind  they  profess  to  carry,  within  the 
limits  of  their  ability,  to  idl  persons  demand- 
ing such  transportation. 

This  furnishes  the  true  test  of  the  character 
of  a  party  as  to  the  fact  whether  he  is  a  oom- 
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mon  canier  or  not,  with  reference  to  any 
particiilar  transporUtlon. 

FM  T.  Chapman,  2  Ga.  852,  46  Am.  Dec. 
198:  Piedmont  lifg.  Qo.  y.  Columbia  d  Q,  R 
Co.  19  8.  C.  8(S5. 

A  priTate  carrier,  or  bailee  for  hire,  may 
exempt  himself  from  liability  eTen  for  loss 
reaultiog  from  his  own  negligence  or  that  of 
bia  servanta. 

Hutcbinsoo,  Carr.  g  40;  Piedmont  Mfg.  Co, 
▼.  Ooiumbia  d  O.  R  Co.,  Coup  v.  Wabash,  St. 
L.  db  P.  R  Co.,  and  Robertson  y.  Old  Cciony 
B.  Co.  supra. 

Plaintiff  declared  against  the  defendant  aa  a 
common  carrier.  He  bases  bis  entire  case  upon 
alleged  violations  of  defendant's  common- law 
dutiea  aa  a  common  carrier. 

If  defendant  was  not  in  fact  a  common  car- 
rier, with  reference  to  the  plaintiff's  goods  lost 
and  injured,  and  with  reference  to  the  trans- 
portation of  plaintiff's  cars,— it  is  clear  that 
plaintiff  could  not  recover  bis  declHration. 

Hutchinson.  Carr.  2d  ed.  §  750;  Kimball  ▼. 
Rutland  S  B.  R.  Ch.  supra;  White  y.  Great 
Western  R  Co,2  0.  B.  N.  8.  7;  Coup  y.  Wa- 
hash,  St.  L.  dP.  R  Co.  supra;  Lake  Shore  S 
M.  S.  R  Co.  V.  Bennett^  89  Ind.  457;  Indian- 
apoiis,  D.  d  W.  R.  Co.  y.  Forsythe,  4  Ind. 
App.  826;  Austin  t.  Manchester,  8.  dk  L.  R 
Co.  16  Q.  B.  600:  Snow  t.  Indiana,  B.  d  W. 
R.  Co.  109  Ind.  422;  Latham  v.  Rutiey,  % 
Bam.  &  C.  20;  Shaw  v.  York  dt  N.  M.  R  Co. 
18  Q.  B.  847;  York,  N.  db  B.  R  Co.  v.  Orisp, 
14  C.  B.  527;  Camp  v.  Hartford  A  N.  Y.  S. 
B.  Go,  48  Conn.  888;  FaircJiHd  v.  Sloeum,  19 
Wend.  829;  ^ump  v.  Hutchinson,  U  Pa.  688. 

MeosTs.  Ba.rnuni9  Humphrey,  is  Bauv 
aaiii«  for  defendant  in  error: 

The  action  is  not  e;r  contractu  upon  any  con- 
tract, express  or  implied,  general  or  special. 
It  ia  in  tort  for  negligence  and  for  gross  negli- 
gence,— wretcbed  roadbed,  worthless  tracks, 
rotten  ties,  undersized  and  inadequate  locomo- 
tive. For  such  gross  negligence  the  action 
lies,  witbout  reference  to  wbetber  the  contract 
was  general  or  special,  express  or  implied. 

fJlark  Y.  St.  Louis,  K.  U.  dkN.  R  Co.  64  Mo. 
447;  Shaw  v.  York  dt  K  M.  R  Co.  18  Q.  B. 
847;  Hutchinson,  Carr.  $  78,  and  citations. 

The  release  diauae  means  a  release  for  all 
Desligence. 

Jlemanns  v.  Lancashire  dk  Y.  R.  Co.  4 
Hurlat.  &  N.  827;  Peek  v.  North  Staffordshire 
R  Co.  10  H.  L.  Cas.  478;  Shaw  v.  York  d  N. 
if.  R  Co.  supra;  Neto  York  C.  R  Co.  y.  Lock- 
wood^  84  U.  6.  17  Wall  857,  21  L.  ed.  627. 

Meaning  this,  it  is  void. 

Camp  Y.  Hartford  d  If.  Y.  S.  B,  Co,  48 
Conn.  888;  Clark  v.  St.  Louis,  K.  C.  d  IT.  R. 
Co.  supra;  Chicago  d  N.  W.  R  Co.  y.  Chap- 
man, 188  III.  105.  8  L.  R.  A.  508;  8  Wood, 
Railway  Law,  1816,  and  citations. 

Plaintiff  in  error  was  a  common  carrier,  and, 
notwithstanding  the  special  contract,  was  sub- 
ject to  the  liabilities  of  a  common  carrier. 

Ednntbal  d  St.  J.  R.  Co.  v.  Swift,  79  IT.  B 
12  Wall.  262.  20  L.  ed.  428;  Mallorif  v.  Tioga 
R  Go.  99  Barb.  488;  New  Jersey  R.  d  Transp. 
Co.  Y.  Pennsylvania  R  Co.  27  N.  J.  L.  100; 
Peoria  d  P.  U.  R.  Co.  y.  Chicago,  R.  I.  d  P. 
R  Co,  109  111.  185,  60  Am.  Rep.  605;  Peoria 
d  P.  U.  R.  Co.  Y.  United  States  RoUing  Stock 
Co.  186  111.  648;  Terrs  Haute  d  I.  R.  Co.  y. 
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Chicago,  P.  dSt.  L.R  Co.  150  III.  502:  NieoU 
Y.  Ekut  Tennessee,  V.  d  Q.  R.  Co,  89  Ga.  260. 

Under  the  Englifh  statutes  the  company 
may  make  special  contracts  with  their  custom- 
ers, provided  they  are  Just  and  reasonable  and 
signed;  and,  secondly,  whereas,  the  monop- 
oly created  by  railways  compels  the  public 
to  employ  them  in  the  conveyance  of  their 
goods,  the  legislature  may  have  thought  fit  to 
impose  the  further  security  that  the  court  shall 
see  that  the  condition  or  special  contract  ia  Just 
and  reasonable. 

M*Manus  v.  Lancashire  d  Y.  R.  Co.  4  Hurlat. 
&  N.  847;  Peek  v.  N<yrih  StaffordsliiTe  R  Co. 
10  H.  L.  Caa:  478. 

The  law  throughout  the  United  Btates  gen- 
erally ia  substantially  the  same  as.  that  estab- 
lished by  the  act  of  17  &  18  Victoria.  The 
conditions  must  be  Just  and  reasonable,  or  they 
are  void. 

New  York  C.  R.  Co.  v.  Loekwood,  84  U.  8. 17 
Wall.  857,  21  L.  ed.  627;  Chicago  d  N.  W.  R. 
Co.  V. Chapman,  188 III.  96, 8 L.R. A.  506;  Aus- 
tin v.  Manchester,  S.  d  L,  R.  Co,  16  Q.  B.  600; 
Shaw  Y.  York  d  N.  M.  R  Co.  18  Q.  B.  847; 
York,  N.dB.R  Co.  v.  Critp,  14  C.  B.  527;  /n- 
dianapolis,  D.dW.R  Co.  v.  Forsythe,  4  Ind. 
App.  826. 

Bniin*  District  Judge,  delivered  the  opin- 
ion of  the  court : 

Proper  assignments  of  error  having  been- 
made  by  plaintiff  in  error,  the  main  queation 
in  this  court,  aa  it  was  below,  is  whether  the 
railroad  company,  in  carrying  the  plaintiff's 
circus  people,  animals,  and  outfit,  under  the 
special  contract  in  evidence,  assumed  the  re- 
lation of  a  common  carrier  for  hire.  If  it 
did,  then  the  verdict  must  stand.  If  it  did 
not,  then  the  contract  itself  was  a  good  de- 
fense to  the  action ;  and  the  whole  case  seems 
to  depend  upon  this  question.  The  court  is 
of  opinion  that  the  railroad  company  had  a 
right  to  make  the  contract  with  the  defend- 
ant in  error ;  that  the  contract  was  not  ag&inst 
public  policy,  but  waa  valid  and  binding 
upon  the  partiea  who  made  it,  according  to 
its  terms  and  conditions.  The  railroad  com- 
pany is  charged  in  the  declaration  as  a  com- 
mon carrier  of  the  persons  and  property 
named  in  the  contract,  but  the  contract  itaelf 
is  wholly  ignored,  and  the  declaration  framed 
aa  thouffh  no  contract  had  ever  been  made. 
If  the  plaintiff  had  the  right  thua  to  disregard 
the  contract,  and  sue  the  railroad  compauY 
aa  a  common  carrier,  the  recovery  must  stand, 
because  in  that  caae  the  company  would  be 
liable  for  any  defect  in  its  rouuucd  which 
common,  orevenextraordinary,  prudence  and 
foreaight  could  remedy.  It  would  also  be 
liable  for  the  negligence  of  its  own  employ- 
ees, and  for  anv  insuflSciency  in  tbe  engine 
or  engines  employed  to  move  the  plaintiff 'a 
cars,  which  oral  nary  prudence  and  foresight 
may  have  remedied.  But  if  the  companv, 
in  carrying  the  plaintiff's  property  under  the 
contract  and  in  the  circumstances  in  which 
the  undertaking  was  entered  into,  waa  not 
acting  as  a  common  carrier  of  the  plaintiff's 
goods,  but  in  the  capacity  of  an  ordinary 
private  carrier  for  hire,  then  the  company  had 
the  right  to  make  the  contract,  and  both  par- 
ties vnll  be  bound  by  its  terms. 


Unitbd  Statbb  Cihcuit  Ck>iTBT;  of  Apfealo. 


That  the  company,  in  carrying  the  goods 
under  the  contract,  was  a  private,  and  not  a 
eommon  or  public,  carrier,  is  the  conclusion 
which  the  court  has  reached.  There  was  no 
evidence  offered  that  the  railroad  company 
had  ever  carried  similar  goods  for  Wallace 
before  in  his  own  private  cars,  or  that  it  had 
ever  carried  or  held  itself  out  to  carry  goods 
In  that  manner  for  others,  and  there  is  no 

§  resumption  that  railroad  companies  would 
o  so.  We  know  from  common  observation 
that  they  do  not  hold  themselves  out  as  com- 
mon carriers  of  wild  and  domestic  animals  to 
be  transported  in  the  private  cars  of  the  own- 
ers, and  loaded  in  a  manner  agreeable  to  the 
owners;  persons,  animals,  horses,  and  other 
propertv  being  carried  upon  the  same  train, 
which  is  operated  at  irregular  times  and  sea- 
sons, at  the  convenience  of  the  owners  of  such 
oars.  They  ordinarily  operate  their  freight 
trains  and  passenger  trains  separately,  and 
upon  time  schedu^,  prepared  in  advance  by 
experts  for  the  company,  and  with  a  view  to 
reauce  the  danger  of  accident  to  a  mini- 
mum. Here  was  a  special  contract  in  writ- 
ing, wholly  different  from  the  ordinary  bill 
of  lading,  providing  for  the  hauling  of  a 
special  train  of  cars,  belonging  wholly  to 
the  defendant  in  error,  to  he  loaded  as  he 
pleased  with  persons,  wild  animals,  domes- 
tic animals,  and  other  property,  and  to  be 
run  on  special  time,  the  hours  of  departure 
to  depend  upon  the  time  when  the  plaintiff 
should  have  his  cars  loaded  and  ready  to 
start.  Wallace  was  to  be  wholly  responsible 
for  the  loading  and  the  unloading  as  well  as 
for  the  care  of  the  property  while  in  transit, 
the  only  duty  of  the  railroiMl  company  being 
to  haul  the  cars.  Another  significant  provi- 
sion of  the  contract  is  that  the  property  was 
to  be  carried  at  greatlv  reduced  rates,  in  con- 
sideration of  which  the  plaintiff  was  to  as- 
sume all  the  risk  of  accidents,  releasing  the 
company  therefrom.  If  this  provision  of  the 
contract,  as  no  doubt  it  was,  was  binding 
upon  the  railroad  company,  why  not  upon 
the  plaintiff?  The  obligation  was  mutual. 
Why  could  not  the  railroad  company  say : 
"You  wish  your  property  carried  in  your 
own  private  cars,  which  is  contrary  to  our 
usual  rules  and  regulations,  and  at  greatly 
reduced  rates.  You  wish  your  entire  circus 
troupe,  horses,  animals,  and  all  the  para- 
phernalia and  accompaniments  of  a  circus, 
carried  for  less  money  than  at  our  rates  as 
common  carriers  it  would  cost  you  to  have 
the  persons  alone  of  your  company  trans- 
port^, and  you  desire  that  they  be  carried 
at  special  times,  also  contrary  to  our  rules 
as  common  carriers,  and  which  materially 
increases  risks  in  our  business.  Now,  here 
are  our  roadbed  and  our  engines.  They  have 
answered  our  own  purposes  of  transportation 
fairly  well.  If  you  wish  to  take  upon  your- 
self all  risk  of  damage  by  accident,  we  will 
accept  your  proposition,  and  carry  at  the  rates 
proposed. '^  There  is  nothing  unlawful  in 
this,  unless  we  assume  that  the  railroad  com- 
pany cannot  carry  property  or  persons  at  all, 
except  as  common  carriers,  which  is  against 
all  rule  and  precedent.  No  common  carriers 
undertake  to  carry  every  species  of  property, 
in  respect  to  which  they  have  not  held  them- 


selves  out  as  common  carriers.  They  nay 
contract  as  private  carriers,  and  in  tliat  casa 
they  may  make  any  reasonable  contract.  The 
railroad  company  as  a  common  carrier  could 
not  enter  into  such  a  contract  as  this,  because 
it  cannot  as  a  common  carrier  limit  the  lia- 
bility imposed  upon  it  from  consideratiooa 
of  public  policy,  fiut  the  case  is  different 
in  respect  to  property  of  which  it  is  not  a  conn- 
mon  carrier.  If  any  authority  were  needed 
upon  so  plain  a  proposition  it  is  not  difficult 
to  find. 

In  Hutchinson  on  Carriers,  8d  ed.  g  44,  it 
is  stated :  "  A  common  carrier  may,  however, 
undoubtedly  become  a  private  carrier  or  a 
bailee  for  hire,  when,  as  a  matter  of  accom- 
modation or  special  engagement,  he  under- 
takes to  carry  something  which  it  is  not  his 
business  to  carry.  The  relation  in  such  a 
case  is  changed  from  that  of  a  common  car- 
rier to  that  of  a  private  carrier,  and  where 
this  is  the  effect  of  a  special  arrangement, 
the  carrier  is  not  liable  as  a  common  carrier 
and  cannot  be  proceeded  against  as  such." 

Again,  at  section  78,  it  is  stated :  "  And 
even  as  to  such  carriers  as  are  prima  facie 
public  or  common  carriers,  it  may  be  shown 
that,  in  the  particular  instance  or  under  the 
circumstances  of  the  case,  they  did  not  un- 
dertake to  transport  and  are  not  liable  as 
common  carriers.  ** 

Again,  at  section  66a,  ITS,  it  is  stated: 
"In  the  second  place,  in  order  to  charge  one 
as  a  common  carrier  of  goods,  the  goods  in 
question  must  be  of  the  kind  to  which  his 
business  is  confined.  No  carrier  ondertakes 
to  carry  all  kinds  of  goods,  but  only  such  a*, 
are  of  the  description  which  he  professes  to 
carry.  A  common  carrier  is  therefore  not  li- 
able as  such  where,  by  special  engagement, 
or  as  a  matter  of  accommodation  merely,  he 
undertakes  to  carry  a  class  of  goods  which 
it  is  not  his  business  to  carry.  ** 

Again,  at  section  566,  it  is  stated :  **  Com- 
mon carriers  of  goods  do  not  undertake  to 
carry  by  any  or  all  means,  but  only  by  those 
means  and  methods  and  over  the  route  to 
which  their  business  is  confined.  .  .  . 
And  even  if  a  carrier  should,  in  a  particular 
instance,  undertake  by  a  special  contract  to 
carry  goods  by  unusual  and  exceptional  meth- 
ods or  routes,  his  liability  would  be  based 
upon  his  contract  and  not  by  the  ordinary 
rules  governing  common  carriers." 

In  the  case  of  y&to  York  0.  R  Co.  t.  Lock- 
wood,  84  U.  S.  17  Wall.  857,  21  L.  ed.  627, 
at  page  877,  91  L.  ed.  689,  the  court  savs: 
**A  common  carrier  may  undoubtedly  be- 
come a  private  carrier,  or  a  bailee  for  hire, 
when,  as  a  matter  of  accommodation  or  spe- 
cial engagement,  he  undertakes  to  carry  some- 
thing which  it  is  not  his  business  to  carry.* 

There  are  also  two  recently  decided  cases, 
one  before  the  supreme  court  of  Michigan  and 
the  other  before  the  supreme  Judicial  court 
of  Massachusetts,  where  a  question  almost 
identical  with  the  one  at  bar  was  adjudged 
in  the  same  way.  Ooup  y.  WabaA,  8t.  L.  ^ 
P.  R.  Co.  56  Mich.  Ill :  Bobertmm  t.  Oid  M- 
onpR.  Co.  156  Mass.  626. 

The  declaration  charges  the  defendant  spe- 
cially  as  a  common  earner.  The  court  held 
it  was  not  a  common  carrier  in  respect  to  the 
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property  which  It  undertook  to  carry  under 
the  contract,  but  neyerthelesa  instructed  the 
Jury  that  **  the  contract  made  it  the  duty  of 
the  defendant  to  furnish  reasonably  safe  and 
sufficient  motive  power  to  haul  the  cars  of  tbe 
plaintiff  over  the  specified  portion  of  its  road, 
and  the  defendant  will  be  liable  if  it  failed, 
while  attempting  to  perform  its  contract,  to 
furnish  such  character  of  engine  or  motive 
power,  and  damage  resulted  therefrom  to  the 
plaintiff's  property  or  business.  And  under 
such  contract  defendant  was  bound  to  have  a 
reasonably  safe  roadbed,  over  which  the  cars 
and  property  of  the  plaintiff  could  be  trans- 
ported. If  its  roadbed  was  not  in  a  reason- 
ably safe  condition,  but  was  out  of  repair, 
so  as  to  be  unsafe  and  dangerous,  and  the 
defendant  knew  this  fact,  or  by  reasonable 
diligence  could  have  knowA  it,  and  the  de- 
railment of  plaintiff's  cars,  and  injury  and 
damages  to  his  property,  were  occasioned  by 
iuch  fnsuflScient  and  insecure  track  and  road- 
bed, then  the  defendant  would  be  liable  for 
such  injury  and  damage,"— thus  allowing  a 
reoovety  upon  a  cause  of  action  nowhere 


hinted  at  in  the  plaintiff's  decluation.  The 
plaintiff,  if  he  recover,  should  recover  ac* 
cording  to  his  declaration.  KimbaU  v.  But* 
land  £B.  12.  Ob.  26  Vt.  847,  69  Am.  Dea 
667 ;  VfUU  v.  Qrtat  Weitem  R  Cb.  S  C.  B. 
N.  8.  7. 

But,  independent  of  this  principle,  we  do 
not  think  there  is  any  middle  ground  upon 
which  to  rest  a  recovery  in  this  case.  The 
railroad  company  was  either  liable  as  a  com- 
mon carrier  as  charged  in  the  declaration,  or 
it  was  not,  and,  if  not,  then  the  contract  it 
made  with  Wallace,  by  which  he  assumed 
the  risk  of  accident,  was  valid  and  binding. 
By  tbe  contract  tbe  defendant  in  error  assumed 
all  risk  from  accident,  and  for  a  proper  con- 
sideration released  and  exonerated  the  rail- 
road company  from  all  damage  occasioned 
thereby.  He  has  got  idiat  he  bargained  for, 
or,  if  not,  can  sue  upon  his  contract,  but  ho 
must  abide  by  its  conditions. 

The  judgment  of  t?ie  court  beUne  ehoiUd  be 
revereed,  and  the  cause  remanded,  with  in- 
structions to  the  court  below  to  award  a  new 
trial. 


OREGON  SUPREME  COURT. 


PORTLAin)      HIBERNIAN     BENEVO- 
LENT SOCIETY,  Beept., 
o. 

F^umbra  KELLY,  AppU 

!•  The  !■— U'ieUim  of* tbe benelketioiia 
of  »  dbmriUMm  argmniwtAion  to  ita 
own  ■aembora  or  their  families  does  not  take 
It  out  of  the  ezemptloo  from  taxation  of  cer- 
tain |>roiierly  of  oharitable  Insticatlooa  by  HIU*8 
AmuLawStl  2988. 

Z»  An  exemption  fifoa  tasatlon  of 
propertj'  used  iceliMiTOly  f <»r  thmrkia^ 
Ue  or  boaoTOlaiit  purposes  oannot  be 
extended  to  property  occupied  and  used  for 
other  and  different  purposes,  althoufrh  the  reve- 
nue derlYed  from  its  use  is  devoted  exclusively 
to  oharitable  or  benevolent  objects. 

8.  TheSstato  is  not  estopped  from  loTjr- 
Snflf  Sfc  tas  for  the. reason  that  no  attempt  has 
been  made  to  asMSS  the  property  for  many  years, 
during'  wiitoh  tbe  owner  has  borrowed  money  by 
a  mortsBce  on  the  property  for  the  erection  of  a 
bnlldiD^  upon  it,  and  agreed  to  pay  the  taxes  on 
mch  mortgase. 

4m  An  iajnnctton  to  restrmin  the  eolleo- 

tioB  of  Wk  tas  will  not  be  granted  merely  be- 
cause of  an  inaccuracy  in  the  name  on  tbe  nanfios 
ment  roll  of  tbe  owner  of  the  property. 

(October  sums.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Multnomah  County 
in  favor  of  plaintiff  In  an  action  brought  to 

Noes.— For  note  on  effect  of  using  property  of 
leUgioas  or  ebaritable  institutions  for  revenue,  see 
Book  Agents  of  M.  B.  Churob,  South,  v.  Hlnton 
rVninJ19UB.A.ttB. 

80  L  R  A. 


restrain  defendant  from  enforcing  the  coHeo- 
tion  of  taxes  against  plaintiff's  property.  Be^ 
tereed. 

The  facts  are  stated  in  the  opinion. 

Meeere,  W,  T.  Hume  and  John  H«  HaJl» 
for  appellant: 

Persons  who  own  land  are  chargeable  with 
knowledge  that  it  is  liable  to  taxation,  and  If 
they  neglect  to  pay  what  they  know  it  is  their 
duty  to  pay,  they  cannot  escape  liability  on  tbe 
ground  of  some  error  or  inaccuracy  in  naming 
tiie  owner. 

Bade  v.  Rutherford,  114  Lid.  278;  Ifoble  t. 
Indianapolis,  16  Ind.  (5M, 

Plaintiff  must,  before  it  can  maintain  this 
suit,  pay  or  offer  to  pay  the  tax  that  it  con- 
cedes is  Justly  due,  regardless  of  any  mere 
informality  in  the  assessment. 

Dundee  Mortg,  Trust  Invest.  Co,  ▼.  Parrish, 
24  Fed.  Rep.  197;  Welch  t.  Clatsop  County^ 
24  Or.  452;  German  Nat,  Bank  y.  Kimball^ 
108  U.  8.  788,  26  L.  ed.  469;  Albuquerque  Nat. 
Bank  v.  Perea,  147  U.  B.  87,  87  L.  ed.  91; 
Huntington  t.  Palmer,  7  Sawy.  865. 

A  charitable  institution  within  the  meaning 
of  the  law  Is  held  to  mean  a  public  charity, — 
one  whose  benefits  are  extended  to  needy  per- 
sons generally  without  regard  to  their  relntion 
to  the  members  of  tbe  SMSIety  or  to  the  fees 
paid. 

2  Am.  &  Eng.  Enc.  Law,  p.  174;  Bangor  ▼. 
Bising  Virtue  Lodge  No.  10,  F.  dkA.M.ld  Me. 
429,  40  Am.  Rep.  869;  Morning  Star  Lodge 
No.  te,  L  0.  0.  F.  Y.  Haydip,  28  Ohio  St.  144; 
Oorman  y.  BvsseU,  14  Cal.  585;  Donohugh's 
App.  86  Pa.  806:  Delaware  County  Inst,  of  8.  ▼. 
Delaware  County,  94  Pa.  168;  State  ▼.  jUidian- 
apolis,  69  Ind.  875,  85  Am.  Rep.  228;  Babb  t. 
Beed,  5  Rawle,  158,  28  Am.  Dec  650. 

Where  a  portion  of  a  building  is  used  for 
commercial  purposes,  that  is  rented  or  leased 
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to  other  parties  for  gafo.  although  the  entire 
proceeds  may  be  used  for  the  parposes  for 
which  the  society  was  organized,  it  cannot  be 
exempted  from  taxation  as  property  devoted 
to  a  charitable  use. 

Methodist  EpU.  Church  Tnuiem  t.  SUU, 
88  Ind.  8;  Orr  v.  Baker,  4  Ind.  86;  American 
Sunday  School  Union  y.  Taylor,  161  Pa.  807, 
28  L.  A.  Rep.  696;  Pierce  v.  GamXmdge,  2 
Cusb.  611;  Proprietore  of  South  Congre,  Meet- 
inghouse Y.  [AnceU,  1  Met  688;  Old  South  Soe, 
v.  Boston,  127  Mass.  878;  Frederick  County 
Comrs,  V.  Sieters  of  Charity,  48  Md.  84;  Ap- 
peal Tax  Ot,  Y.  Grand  Lodge  of  A.  F.db  AM. 
60  Md.  421;  Appeal  Tax  Ct.  t.  8t,  Peter^s 
Academy,  60  Md.  821;  Wyman  v.  6t,  Louis.  17 
Mo.  886;  YouiM  Men's  Christian  Asso.  v.  New 
York,  118  N.  Y.  187;  Connecticut  Spiritualist 
Camp-meeting  Asso.  v.  Bast  Lyme,  64  Conn. 
162;  CineinnaU  CoUege  y.  State,  19  Ohio,  118. 

In  order  that  a  charitable  or  religious  so- 
ciety may  be  exempted  from  taxation  in  this 
state,  it  must  apply  to  the  sovereign  or  taxing 
power,  •'.  e,,  the  legislature,  and  obtain  the 
passage  of  a  Bpecial  act  exempting  it  alone 
xrom  taxation. 

Cooley,  Const.  Lim.  4th  ed.  pp.  71, 72;  Dis- 
trict Tvop.  ofDuimque  t.  Dubuque,  7  Iowa,  276. 

Messrs.  Gearin*  SIlTestonef  Hiirpliy» 
is  Brodie*  for  respondent. 


Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  a  corporation  organized  un* 
der  the  statute  providing  for  the  incorpora- 
tion of  churches,  religious,  benevolent,  lit- 
erary, and  charitable  institutions,  brought 
this  suit  to  restrain  the  sheriff  of  MultnomiJi 
countY  from  enforcing  the  collection  of  taxes 
levied  upon  its  property  for  state  and  county 
purposes  for  the  year  1892,  claiming  that  such 

Sroperty  is  exempt  from  taxation  under  the 
onstitution  and  laws  of  the  state.  From  the 
agreed  statement  of  facts  it  appears  that  plain- 
tiff was  incorporated  in  1878.  Its  Constitu- 
tion declares  that  ^  the  objects  of  Uiis  society 
shall  be  charity  and  l>eneYolence,  for  the  pur- 
pose of  contributing  a  weekly  allowance  for 
sickness,  and  the  means  of  defraying  the  ex- 
penses consequent  upon  the  death  of  a  mem- 
ber, and  to  contribute  for  the  above-named 
purposes  such  sums  as  a  majoritv  of  the  mem- 
bers may  be  pleased  to  contribute."  It  is 
further  provided  by  its  Constitution  and  by- 
laws that  ''every  Irishman,  or  the  son  of  an 
Irishman,  or  a  son  of  a  member  of  the  so- 
ciety," between  the  ages  of  eighteen  and 
forty -five  years,  "of  good  moral  character, 
possessed  of  reputable  means  of  support,  and 
free  from  all  infirmities  that  might  render 
him  burdensome  to  the  society,"  and  a  resi- 
dent of  the  city  of  Portland  for  sixty  days 
preceding  his  application,  may,  upon  first 
being  duly  elected,  **  become  a  member  there- 
of by  signing  the  Constitution  and  paying 
an  initiation  fee  of  $6."  Every  person  who 
has  been  a  member  of  the  society  for  six 
months,  and  whose  name  is  on  Uie  **list  of 
active  members,"  is  entitled,  in  case  of  sick- 
ness, "  to  receive  such  sum  as  the  society  may 
direct,  not  to  exceed  $7  per  week,  for  three 
months  in  succession, "  provided  he  furnishes 
a  doctor*s  certificate  that  through  sickness  he 
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is  confined  to  his  bed,  and  that  he  has  not 
been  instrumental  in  causing  his  sickness. 
In  addition  to  this  allowance,  the  sociel^ 
may  extend  benevolence  to  sick  members  aa 
it  may  deem  necessary,  to  be  decided  by  a 
two- thirds  vote  of  the  members  present  at  any 
regular  meeting.  On  the  death  of  a  member 
in  good  standing,  a  sum  of  money  not  less 
than  $26,  nor  more  than  $76,  is  to  l)e  paid  for 
funeral  expenses ;  and  his  widow  or  orphans 
are  entitled  to  receive  $26,  and,  if  need  be, 
in  three  months  thereafter,  a  like  sum.  Upon 
the  death  of  his  wife,  a  member  is  entitled 
to  receive  the  sum  of  $40  for  funeral  ex- 
penses. If  there  is  no  money  in  the  treasurr 
Tor  sick  or  funeral  expenses,  when  required, 
the  board  of  directors  is  authorized  to  levy 
a  special  tax  on  the  members  for  that  pur- 
pose, and  no  other.  It  is  provided  that  no 
money  shall  be  drawn  from  the  treasury  for 
any  but  benevolent  purposes,  and  none  of  the 
income  or  revenue  oi  the  society  is  to  be  used 
for  any  purpose  other  than  as  set  out  in  the 
Constitution,  except  for  the  payment  of  prin- 
cipal and  interest  on  its  indebtedness,  and 
the  purchase  and  improvement  of  real  estate. 
Provision  is  also  made  for  the  appointment 
of  a  committee  of  three  members,  whose  duty 
it  shall  be,  when  notified  of  the  illness  of  a 
member,  to  Yisit  him  as  often  as  convenient, 
and  report  from  time  to  time  to  the  board  of 
managers  the  condition  of  the  member,  lest 
sick  dues  might  be  drawn  from  the  treasury 
contrarv  to  the  Constitution.  The  property 
assessed  consists  of  lot  1,  block  177,  in  the 
city  of  Portland,  upon  which  is  erected  a 
three-story  brick  building,  the  lower  story 
of  which  is  rented  for  stores,  the  second  stoiy 
for  offices  (except  one  room,  which  is  occu- 
pied by  the  plaintiff),  and  the  third  story 
lor  a  public  hall ;  the  revenue  derived  from 
such  rental  being  exclusively  devoted  to  the 
objects  and  purposes  of  the  society.  Upon 
these  facts  the  court  t)elow  found  that  plain- 
tiff was  a  charitable  institution,  within  the 
meaning  of  the  exemption  law,  and  that  the 
property  in  question  was  actually  occupied 
by  the  plaintiff  for  the  purposes  for  which 
it  was  incorporated,  although  the  greater  part 
of  the  building  was  leased  to  sundry  persona, 
to  be  used  for  purposes  wholly  unconnected 
with  the  society,  and  entered  a  decree  enjoin- 
ing the  collection  of  the  tax.  From,  this  de» 
cree  the  defendant  appeals. 

Section  1,  article  9,  of  Uie  Constitution 
directs  that  "the  legislative  assembly  shall 
provide  by  law  for  uniform  and  equal  rate  of 
assessment  and  taxation ;  and  ahall  prescribe 
such  regulations  as  shall  secure  a  Just  valua- 
tion for  taxation  of  all  property,  both  real 
and  personal,  excepting  sucn  only  for  mu- 
nicipal, educational,  literary,  scientific,  re- 
ligious, or  charitable  purposes  as  may  be 
specially  exempted  by  law."  Under  this 
provision  no  property  can  be  relicYed  from 
taxation  except  such  as  may  be  in  use  for 
somd  of  the  purposes  enumerated  therein,  and 
then  only  to  the  extent  specially  permitted 
by  legislative  enactment  The  Constitution 
itself  does  not  exempt  any  property  from 
taxation,  and  it  authorizes  the  legislature  to 
do  so  only  for  municipal,  educational,  liter- 
ary,  scientific,  religious,  or  charitable  par 
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poaet  It  follows,  then,  that,  before  prop- 
erty can  be  exempted  from  taxation,  it  must 
not  only  be  used  for  some  of  the  purposes 
speci6ed  in  the  Constitution,  but  must  be 
special ly  authorized  by  law.  Now,  the  stat- 
ute which  undertakes  to  exempt  property 
from  taxation,  and. by  which  the  questions 
presented  in  this  case  must  be  soWed,  was 
passed  by  the  territorial  legislature  in  1854, 
and,  so  rar  as  not  inconsistent  with  the  Con- 
stitution, continued  in  force  by  section  7  of 
article  18  of  that  instrument,  and  is  now  sec- 
tion 27S2  of  Hill  *B  Annotated  Laws.  By  sub- 
diyision  8  of  this  section,  it  is  proyided  that 
''the  personal  property  of  all  literary,  be- 
neyolent,  charitable,  and  scientific  institu- 
tions, incorporated  within  this  state,  and  such 
real  estate  belonging  to  such  institutions  as 
shall  be  actually  occupied  for  the  purposes 
for  which  they  were  incorporated,*  shall  be 
exempt  from  taxation.  Under  these  consti- 
tutional and  statutory  proyisions,  it  is  nuini- 
fest  that  real  property,  to  be  exempt  from 
taxation,  must  belong  to  some  incorporated 
literary,  beneyolent,  charitable,  or  scientific 
Institution,  and  must  be  actually  occupied 
for  literary,  beneyolent,  charitable,  or  scien- 
tific purposes. 

The  contention  for  the  defendant  is  that  the 
real  property  upon  which  the  tax  in  question 
was  laid  is  not  exempt  from  taxation,  for  the 
reasons  (1)  that  plaintiff  is  not  a  charitable 
institution,  within  the  meanine  of  the  law, 
because  its  benefits  are  confined  to  its  own 
members  and  their  families ;  and  (d)  that  the 
property  assessed  is  not  actually  occupied  for 
the  purpose  for  which  it  was  incorporated. 

Upon  the  first  point  the  argument  of  his 
counsel  is  that  a  cnaritable  institution,  with- 
in the  meaning  of  the  exemption  law,  is  one 
whose  benefits  are  extended  to  the  public  gen- 
erally, or  some  indefinite  portion  thereof, 
without  regard  to  the  relation  the  recipient 
may  bear  to  the  members  of  the  particular 
organization  or  society,  or  to  the  fees  or  dues 
paid.  But  the  principal  authorities  relied 
upon  b^  him  in  support  of  this  position  were 
determinations  of  controyersies  arising  un- 
der constitutional  or  legislatiye  enactments 
exempting  from  taxation  property  belons- 
InflT  to  institutions  deyoted  to  **  purely  public 
charity,"  which  it  Is  held  does  not  include 
charitable  institutions  whose  beneyolence  is 
confined  to  their  own  members,  or  persons 
haying  some  particular  relationship  to  such 
members.  Philadelphia  y.  Maatmie  Moms,  160 
Pa.  572,  28  L.  R.  A.  545;  Swift  y.  Bensflcial 
8oe.  78  Pa.  862 ;  Delatoare  Oounty  Imt.  of  8. 
▼.  DelatDare  Otmnty,  94  Pa.  168 ;  Donohugh*$ 
App.  86  Pa.  806 :  Mitchell  y.  Franklin  Oouniy 
Triaaumr,  25  Ohio  St.  144 ;  Baib  y.  Reed,  5 
Rawle,  151,  28  Am.  Dec.  650 ;  Burd  Orphan 
Atylwm  y.  Upper  Darby  School  Dial.  90  Pa. 
21 ;  Binnepin  County  y.  Brothorhood  of  0.  of 
B.  27  Minn.  460,  88  Am.  Rep.  298.  But  un- 
der constitutional  or  legislatiye  proyisions 
which,  like  ours,  proyi&  for  the  exemption 
of  certain  property  belonging  to  '^  charitable 
inatitntions, "  and  used  for  charitable  pur- 
poaet,  it  is  belieyed.that  such  an  institution 
u  entitled  to  the  benefit  of  .the  exemption, 
although  its  benefactions  are  confined  to  its 
own  members  or  their  families.    Thus,  in 
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IndianapoUe  y.  Orand  Lodge  of  Indiana^  26 
Ind.  518,  it  is  held  that  an  institution  which 
extends  charity  to  its  own  members  only  is 
a  charitable  institution,  within  the  meaning 
of  the  law  exempting  such  institutions  from 
taxation,  the  court  saying :  **  The  third  par- 
agruph  of  the  answer  presents  the  question 
whether  that  is  a  charitable  institution,  in 
the  sense  of  the  statute,  which  confines  its 
benefactions  to  those  who  haye  become  mem- 
bers of  the  Masonic  order,  haying  paid  the 
fees  commonly  required  for  that  purpose. 
We  think  that  this  question  must  be  an- 
swered in  the  affirmative.  It  is  not  essential 
to  charity  that  it  shall  be  uniyersal.  That 
an  institution  limits  the  dispensation  of  its 
blessiujzs  to  one  sex,  or  to  the  inhabitants 
of  a  particular  city  or  district,  or  to  the 
membership  of  a  particular  religious  or  secu- 
lar organization,  does  not,  we  think,  depriye 
it  either  in  legal  or  popular  apprehension  of 
the  character  of  a  charitable  institution.  If 
that  only  be  charity  which  relieyes  human 
want,  without  discriminating  amongst  those 
who  need  relief,  then  indeed  it  is  a  rarer 
ylrtue  than  has  been  supposed.  And  if  one 
organization  may  confine  itself  to  a  sex,  or 
church,  or  city,  why  not  to  a  giyen  frater- 
nity? So  narrow  a  definition  of  charity  as 
the  third  paragraph  presupposes  is  not,  that 
we  are  aware  of,  ever  attached  to  it,  and  we 
are  not  at  liberty  to  circumscribe  the  effect 
of  the  statute,  and  defeat  its  intention,  by 
aflSxing  to  its  terms  an  unusually  limited 
meaning. "  So  also,  in  Petereburg  y.  Petore- 
burg  Bmev,  Meehanice*  Asto,  78  Va.  481,  it 
was  held  that  an  association  which  applies 
its  reyenues  to  the  payment  of  current  ex- 
penses, and  to  the  relief  of  its  indigent  mem- 
bers and  the  families  of  such  as  haye  died  in 
need,  was  a  charitable  institution.  ''These 
are  charitable  purposes, "  says  the  court,  **  and 
tiie  relief  afforded  is  none  the  less  charity  be- 
cause confined  to  members  of  the  association 
and  the  families  of  deceased  members.  It 
is  not  essential  to  charity  that  it  shall  be 
uniyersal."  And,  again,  in  Book  Agents  of 
M.  B.  OliureJ^,  South,  y.  Hinton,  92  Tenn. 
188,  19  L.  R.  A.  289.  it  was  held  that  a  oor- 

Soration  created  as  an  arm  or  agency  of  the 
[ethodist  Church,  and  charged  with  the  duty 
of  manufacturing  and  distributing  books, 
periodicals,  etc.,  in  the  interest  and  under 
the  auspices  of  the  church,  and  thereby  rais- 
ing a  fund  with  which  to  support  its  worn- 
out  preachers  and  their  families,  is  a  relig- 
ious and  charitable  institution,  within  the 
I  meaning  of  the  proyision  of  the  Constitution 
exempting  such  institutions  from  taxation. 
From  an  examination  of  this  question  and 
all  the  authorities  within  our  reach  bearing 
upon  it,  we  take  the  result  to  be  that  an  in- 
stitution organized  for  beneyolent  and  char- 
itable purposes,  free  from  any  element  of 
f^riyate  or  corporate  gain,  and  which  devotes 
ts  entire  revenue  to  the  payment  of  current 
expenses  and  the  relief  of  the  poor  and  needy, 
is  a  charitable  institution,  within  the  mean- 
ing of  the  law.  although  it  may  confine  its 
benefits  primarily  to  its  own  members  and 
their  families. 

But,  whether  the  plaintiff  is  such  an  in- 
stitution or  not,  we  are  clear  the  property  in 
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qaestloo  It  not  exempt  from  taxation,  be- 
cause it  is  not  actually  occupied  for  charita- 
ble purposes.  Subdiyision  8  of  section  2732, 
tupra,  under  wbich  the  exemption  is  claimed, 
exempts  only  such  real  property  belonging 
to  incorporated  literary,  benevolent,  charita- 
ble, or  scientific  institutions  as  shall  be  act- 
ually occupied  for  the  purposes  for  which 
they  were  incorporated.  It  does  not  exempt 
from  taxation  the  enumerated  institutions  as 
such,  or  real  estate  simply  because  it  belongs 
to  such  institutions,  or  even  because  it  is 
used  for  literary,  scientific,  charitable,  or 
benevolent  purposes,  but  it  expressly  cob- 
fines  the  right  of  exemption  to  such  real  es- 
tate only  belonging  to  them  as  shall  be  act- 
ually occupied  in  a  particular  manner  and 
for  a  specified  purpose ;  and  this  right,  there- 
fore, clearly  cannot  be  extended  to  property 
occupied  and  used  for  other  and  different 
purposes,  although  the  revenue  derived  from 
its  use  is  devoted  exclusively  to  the  objects 
for  which  the  institution  was  established. 
It  is  the  actual  occupancy  of  the  property 
which  determines  its  right  to  exemption,  and 
not  the  use  made  of  its  proceeds.  The  plain 
and  obvious  meaning  of  the  statute  is  that 
only  the  real  estate  actually  occupied  and  in 
use  by  these  different  institutions  for  the 

Purposes  for  which  they  were  organized  shall 
e  exempt  from  taxation.  While  so  occupied 
and  used,  it  does  not  come  in  competition 
with  the  property  of  other  owners ;  and  the 
purpose  for  which  it  is  used  was  supposed 
by  the  legislature  to  be  a  sufficient  benefit 
to  the  public  to  justify  its  exemption  from 
the  bunlens  of  taxation  imposed  upon  other 
property.  But,  when  such  property  is  used 
for  the  purpose  of  accumulating  money,  the 
law  imposes  upon  it  the  same  burden  of  tax- 
ation as  it  imposes  upon  other  property  simi- 
larly situated.  The  statute  does  not  under- 
take to  discriminate  between  the  uses  which 
different  societies  or  individuals  will  make 
of  the  proceeds  of  their  business,  and  deter- 
mine, for  that  reason,  that  one  shall  be  taxed, 
and  the  other  not.  It  deals  with  the  prop- 
erty aa  it  finds  it^  and  not  with  what  may 
be  done  with  its  proceeds  in  the  future. 
Upon  this  question  the  authorities  are  prac- 
tically unanimous,  under  similar  statutory 
provisions.  Indianapolis  v.  Grand  Master 
ofG.L,Z5  Ind.  618 ;  PretibyUrian  Theciogieai 
Bminary  of  N.  W.  v.  PeopU,  101  111.  578 ; 
WaMurn  OdUege  v.  Shawnee  County  Comre, 
8  Kan.  844;  Iktrait  Toung  Men's  8oc.  v. 
Detroit,  8  Mich.  172 ;  Cincinnati  College  v. 
State,  19  Ohio,  110;  Clef)eland  Library  Asso. 
V.  Pelton,  86  Ohio  St.  258 ;  First  M,  B.  Church 
€f  Chicago  v.  Chicago,  26  111.  482 ;  Hew  Or- 
leans  v.  St.  PKUriek's  HaU  Asso,  28  La.  Ann. 
612 ;  Ifeto  Orleans  v.  St,  Anna*s  Asylum,  81 
La.  Ann.  298 ;  Baltimore  v.  Grand  Lodge  of 
A,  F.  dtA.  M,  eo  Md.  280;  Frederick  County 
Oomrs,  V.  Sisters  of  Charity,  48  Md.  34 ;  Ap- 
peal Taos  Ct,  V.  Grand  Lodge  of  A,  F,  A  A, 
M.  60  Md.  £39;  Bedemptorists  v.  Howard 
County  Comrs,  Id.  449;  Salem  Lyceum  v. 
Salem,  154  Mass.  16;  Chapel  of  Good  Shepherd 
V.  Boston,  120  Mass.  212 ;  Mulroy  v.  Church- 
man, 62  Iowa,  238 ;  Orr  v.  Baker,  4  Ind.  86 ; 
Phillips  JBxeter  Academy  Trustees  v.  Exeter, 
68  N.  fl.  806»  42  Am.  Rep.  689 ;  Morris  v. 
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Lone  Star  C^tapter  No,  6  R  A.  M.  es  Tex. 
698 ;  Proprietors  of  South  Congre,  Meeling-houm 
V.  Lowell,  1  Met.  688 ;  Wyman  v.  St,  Louis^ 
17  Mo.  886;  StaU  v.  Boss,  24  N.  J.  L.  498; 
Massenburgv,  Grand  Lodm  F.  d  A.  M,  81 
Ga.  212;  1^.  Des  Moines  Lodge  No,  SS  L  O. 
0,  F.  ▼.  PM  County,  66  Iowa,  34.  See  also 
notes  to  Petersburg  v.  Petersburg  Benet,  Me- 
chanics* Asso,  8  Am.  ft  Eng.  Corp.  Gas.  488 ; 
and  Book  Agents  of  M.  B,  Church,  South,  v. 
Einton  (Tenn.)  19  L.  R.  A.  289. 

It  is  so  manifestly  just  that  all  property 
shall  bear  its  due  proportion  of  the  expenses 
of  government  that  laws  granting  exemption 
from  taxation  are  always  ptrictly  construed, 
and,  before  such  exemption  can  be  admitted, 
the  intent  of  the  legislature  to  confer  it  must 
be  clear  bevond  a  reasonable  doubt.  Thus, 
it  is  held  that  laws  exempting  from  taxation 
** houses  of  religious  worship,"  or  ** build- 
ings erected  and  used  for  religious  worship,** 
or  ** property  used  for  religious  purposes," 
etc. ,  do  not  exempt  a  parsonage  erected  by  a 
religious  society  for  the  use  of  its  minister, 
although  occupied  by  him  free  of  rent  and 
built  on  grounds  which  would  otherwise  be 
exempt  Stats  v  AaiOl,  41  N.  J.  L.  117; 
Hennepin  County  v.  Grace,  27  Minn.  508; 
Bamsey  County  v.  Church  of  Good  Sfiepherd, 
46  Minn.  229,  11  L.  R.  A.  176 ;  TfUrd  Con- 
gregational Soc,  V.  Springfield,  147  Mass.  896 ; 
J^.  Mark's  Church  Wardens  v.  Brunswick,  78 
Oa.  541 ;  Gerke  v.  PureeU,  26  Ohio  St.  229 ; 
Methodist  Bpis,  Church  Trustees  v.  EUis,  88 
Ind.  8 ;  Vail  v.  Beach,  10  Kan.  214.  And  a 
building  belonging  to  the  Toung  Men*s 
Christian  Association,  which  contains  above 
tJie  basement,  in  which  are  the  gymnasium, 
bowling  alley,  and  bath  room,  twenty- two 
rooms,  only  one  of  which  is  devoted  to  pub- 
lic worship,  was  hold  not  exempt,  under  a 
law  exempting  ''every  buildingused  exclu- 
sively for  public  worship."  loUng  Men's 
Christian  Asso.  v.  New  York,  118  N.  T.  187. 
The  Constitution  of  this  state  requires  an 
equal  and  uniform  rate  of  assessment  and 
taxation  of  all  property,  excepting  ''such 
only  for  municipal,  educational,  literary, 
scientific,  religious,  or  charitable  purposes 
as  may  be  special  ly  exempted  by  law. "  Tax- 
ation is  therefore  the  rule;  exemption,  the 
exception;  and  nothing  can  be  held  to  be 
exempt  by  implication.  It  is  oniv  such  prop- 
erty used  for  the  purposes  specmed  in  the 
Constitution,  as  the  legislature  may  specially 
exempt,  which  can  escape  taxation.  Exemp- 
tion is  not  a  matter  of  right,  but  a  pure  mat- 
ter of  grace ;  and  every  person  or  corporation 
claiming  that  his  ur  its  property,  or  any  part 
thereof,  is  exempt,  must  be  able  to  show  some 
clear  constitutional  or  legislative  provision 
to  that  effect.  The  legislature,  in  its  wis- 
dom, has  provided  that,  of  the  real  property 
belonging  to  literary,  benevolent,  charitable, 
or  scientific  institutions  incorporated  within 
this  state,  such  only  shall  be  exempt  from 
taxation  as  shall  be  actually  occupied  for  the 
purposes  for  which  they  were  incorporated : 
and,  under  all  the  rules  for  the  construction 
of  exemption  laws,  thi^  cannot  be  held  to 
include  real  property  which  is  occupied  for 
other  purposes,  although  the  revenues  re- 
ceived therefrom  may  be  used  for  the  pur- 
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noees  of  the  corporation.  Some  of  the  aq- 
ihorities  cited  go  to  the  extent  of  holding 
that  when  a  portion  only  of  a  building  be- 
longing to  Buch  an  institution  is  oocupira  for 
the  purposes  for  which  it  was  incorporated, 
and  the  remainder  is  occupied  by  tenants 
paying  rent,  the  entire  building  is  liable  to 
taxation ;  but  the  general  tenor  of  the  author- 
ities, and  no  doubt  the  better  rule,  is  that 
in  such  case  the  assessor,  in  estimating  the 
yalue  of  the  property,  should  make  a  proper 
allowance  for  the  portion  of  the  building  oc- 
cupied by  the  society,  so  that  the  tax  levied 
will  be  laid  only  upon  the  value  of  that 
which  is  not  exempt,  though  the  property 
may  be  assessed  as  a  whole. 

It  is  insisted  by  the  plaintiff  that  the  state 
is  estopped  from  levyine  the  tax  in  question 
for  the  reason  that,  while  it  has  owned  the 
property  assessed  since  1877,  no  attempt  was 
made  to  assess  it  until  the  year  1800,  and 
that,  relying  upon  that  fact,  it  borrowed  in 
that  year  $&,000  on  a  mortgage,  to  enable 
it  to  erect  the  building  now  on  Uie  premises, 
and  stipulated  and  sjzreed  to  pay  the  taxes 
on  such  mortgage.  But  the  neglect  or  omis- 
sion of  the  proper  oflScers  to  assess  tl^e  prop- 
erty cannot  control  the  duty  imposed  by  law 
upon  their  successors,  or  aiiect  the  legal  con- 
struction of  the  statute  under  which  its  ex- 
emption from  taxation  is  dai med.  Viektburg, 
A  dP.  B.  Cb.r.  Dennii,  116  U.  8.  665,  29 
L.  ed.  770. 

The  case  of  8taU  v.  Addison,  3  &  C.  N.  8. 
499,  relied  upon  by  plaintiff,  is  not  In  point. 
That  was  a  proceeding  to  enforce  a  munici- 
pal tax.  The  city  had  by  ordinance,  in  1798, 
exempted  all  and  every  religious  and  chari- 
table society  from  the  pavment  of  any  city 
tax,  and  the  city  council  xor  more  than  three 

Suarten  of  a  century  had  included  the  re- 
itors  as  among  the  societies  thus  exempted ; 
and  the  court  held  that  the  action  of  the  city 
council  for  so  long  a  time  would  be  received 
ae  the  proper  interpretation  of  their  own  en- 
actment so  lonff  as  it  remained  in  force. 

A^dn,  it  Is  claimed  that^  because  the  name 
appearing  on  the  assessment  roll  as  the  owner 
Of  the  property  is  "Hibernian  Benevolent 
Society,^  and  not  the  ''Portland  Hibernian 
Benevolent  Society,"— the  real  owner,— the 
aasessment  is  void,  and  should  be  enjoined. 
But  we  understand  the  rule  to  be  that  a  court 
of  equity  will  not  interfere  by  injunction  to 
restrain  the  collection  of  a  tax  merely  be- 
cause of  alleged  illegality  or  irregularity 
appearing  upon  the  face  of  the  assessment, 
but  will  leave  the  party  to  his  remedy  at  law. 
1  High,  InJ.  g  491 ;  Odlin  v.  Woodruff  (Fla.) 
29  L.  R.  A.  699,  and  nots.  "In  view  of  the 
authorities,"  says  Lord,  Ch.  J.,  "the  consid- 
erations which  influenced  a  court  of  equity 
to  restrain  the  collection  of  a  tax  are  confined 
to  cases  where  the  tax  itself  is  not  authorized, 
or,  if  it  Is,  that  such  tax  is  assessed  upon 
property  not  subject  to  taxation,  or  that  the 
persons  imposing  it  were  without  authority 
In  the  premises,  or  that  they  have  proceeded 
fraudulently."  WOeh  v.  (MaUop  County,  24 
Or.  467. 

It  follows  that  ihid  decfm  af  tht  court  hehw 
mifif  he  rooenod,  and  the  complaint  dismissed. 

L.aA. 


Joseph  SIMON,  Appi., 

e. 

H.  H.  NORTHUP  et  oL^  County  Oourt  of 
Multnomah  County,  BapU, 

John  R.  HANSON,  Appt., 

SoL  HIRSCH    et  oL,   Bridge    Committee^ 

BupU, 


C. 


.Or. 


.) 


1*  Tlieleifidatiirtt  liaa  power  to  require 
Wk  cttgr  to  Ineur  »  debt  without  Its  oonsent 
for  the  acquisition  of  publlo  bridges  and  ferries, 
as  Is  done  by  act  1805  relatinir  to  the  dtj  of 
PortliDd,  In  the  absenoe  of  any  oonstitutlonal 
prohibition. 

8«  A  statute  proTldliiif  fbr  the  aeqiUei- 
tl0D  ef  bridj^es  and  ferries  by  a  olty,  the  issu- 
anoe  of  bonds  in  payment  therefor,  the  transfer 
of  the  property  to  the  county,  and  the  oollectlon 
of  taxes  by  the  oounty  to  pay  the  bonds,  does  not 
embraoe  more  than  one  subject,  in  violation  of 
Const,  art.  4^  •  90. 

8*  Tlie  Aeqnisitlon  bgr  »  cit^  ef  oertaln 
bridflfes  «ad  terries  which  were  already 
public  highways,  provided  for  by  sot  ISOS,  Is  not 
included  in  the  laying  out,  opening,  and  working 
of  highways,  for  which  special  or  local  laws  are 
forbidden  by  Const,  art  4, 1 23,  subd.  7. 

4«  A  staivte  requirini^  »  eountj  tax  te 
be  levied   ajid   eoUeeted  like  ether 

tawirsj  for  the  purpose  of  maintaining  bridges 
and  ferries,  being  in  effect  a  requirement  only 
that  the  sums  required  shall  bo  included  in  the 
estimate  for  oounty  purposes,  does  not  violate 
Const,  art.  4,  •  20,  subd.  10,  prohibltiug  local  or 
special  laws  for  asMument  and  ooUeoUon  of 


6«  The  traasHor  of  the  mawftgemont  aad 
eontrel  ef  public  bridges  and  ferries  may 
bo  made  by  the  legislature  to  any  governmental 
agency,  such  as  a  county  court,  although  the 
bridges  and  ferries  belong  to  a  city. 

6«  The  requirement  that  a  eoimtgr  idiall 
pay  the  debt  ef  a  citgr  within  it,  made  by 
act  1SB6  proyidlng  for  a  county  tax  to  pay  the 
interest  and  principal  on  the  bridge  bonds  of  the 
dty  of  Portland,  IsunoonsUtntionaL 

7«  The  maintenaaee  ef  a  ferry  bgr  the 
eoimtgr  ef  MnitnomaJi  at  Sellwood  is  not 
within  the  subject  of  act  1896  providing  for  the 
acquisition  of  specified  bridges  and  ferries  bf 
the  city  of  Portland. 

(June  8,  laoSw) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  OircuU  Oourt  for  Multnomah  Oounty, 
Department  2,  denying  a  writ  of  mandamus 
to  compel  defendants  to  take  charge  of  certain 
bridges  in  accordance  with  tbe  provisions  of 
an  act  of  tbe  legislature.    Seversod, 

Nora.— In  oonnection  with  the  very  elaborate 
presentation  In  the  above  case  of  the  subject  of 
legislative  power  to  direct  expenditure  of  munlci* 
pal  or  county  funds,  see  also  Johnson  v.  Ban  Diego 
(GaL)  pott.  178;  Davock  v.  Moore  (Mich.)  SB  L.  B. 
A.  788;  Duval  Oounty  Oomxs.  v.  JaoksonvlUe  (SlaJ 
88L.1LA.411 
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APPEAL  by  plaintiff  from  a  decree  of  the 
Circuic  Courts  for  MultDomafa  County, 
Department  8,  refusing  to  enjoin  defendants 
as  Bridge  Committee  from  carrying  out  the 
provisions  of  an  act  of  the  legislature  passed 
for  the  purpose  of  regulating  the  control  of 
certain  bridges  and  ferries  of  the  city  of  Port- 
land.    Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O.  F.  Pazton  and  JToseph  8imon» 
for  appellant,  tiimon: 

The  subjects  of  the  act  are  sufficiently  ex- 
pressed in  the  title  to  make  the  law  valid  under 
the  Constitution. 

Simpson  v.  BaUep,  8  Or.  515;  State  v.  Shato, 
22  Or.  2«7;  BrewsUr  v.  Syracuse,  19  N.  Y.  116; 
People  v.  Banks,  67  N.  Y.  668;  David  v.  Port- 
land Water  Committee,  14  Or.  9«;  Mc  WhirUr 
T.  Brainard,  5  Or.  429;  Singer  Mfy.  Co.  v, 
Oraham,  8  Or.  21, 84  Am.  Rep.  572;  aKetfe  ▼. 
Weber,  14  Or.  57;  State  v.  Koshland,  25  Or. 
180;  StaU  ▼.  Linn  County,  25  Or.  508;  Cooley, 
Const.  Lim.  pp.  192  et  seq. 

The  power  to  control  bridges  and  ferries  over 
navigable  streams  is  vested  with  the  state  or 
such  subordinate  agency  of  the  state  as  its  legis- 
lature may  select  for  the  purpose,  and,  until 
Congress  acts  on  the  subject,  the  power  of  the 
state  over  bridges  across  its  navigable  streams 
is  plenary. 

QilmanY.PhOadeilphia,  70  U.  S.  8  Wall.  718, 

18  L.  ed.  96;  EscancAa  dk  L,  M,  Transp,  Co.  t. 
Chieago,  107  U.  8.  678. 27  L.  ed.  442;  CardweU 
▼.  American  Riter  Bridge  Co,  118  U.  S.  205, 28 
L.  ed.  959;  Scheurer  v.  Columbia  Street  Bridge 
Ci?.  27  Fed.  Rep.  172. 

Public  highways  and  bridges  are  matters  of 
general  or  state,  rather  than  of  municipal,  con- 
oern,  and  are  under  the  paramount  and  pri- 
mary control  of  the  legislature. 

Cooley,  Taxn.  pp.  130,  682;  Dill.  Mun. 
Corp.  §§  74. 680,  note;  Elliott,  Roads  &  Streets, 
p.  28;  Maxwell  v.  Tillamook  Qmnty,  20  Or. 
495;  Allen  v.  Eirseh,  8  Or.  412. 

The  legislature  has  not  undertaken  to  re- 
lieve the  city  of  Portland  from  the  payment  of 
the  bonds  issued  on  account  of  the  bridges  and 
ferries,  or  cast  the  same  upon  the  county. 

If  it  had  done  so, and  had  required  the  county 
of  Multnomah  to  assume  such  indebtedness,  it 
would  clearlv  be  within  the  constitutional 
power  of  the  legislature  so  to  do. 

Lans  County  v.  Oregon,  74  U.  8.  7  Wall.  71, 

19  L.  ed.  101;  Meriwether  v.  Oarrett,  102  U. 
8.  518,  26  L.  ed.  204;  Augusta  v.  North,  57  Me. 
894,  2  Am.  Rep.  55;  Cooley,  Taxn.  pp.  15, 17. 

The  court  will  take  judicial  knowledge  that 
the  consolidated  city  of  Portland  is  practically 
the  county  of  Multnomah,  and  that  more  than 
three  fourths  of  the  people  of  that  county  re- 
side within  the  city  of  Portland,  and  that  more 
than  three  fourths  of  the  taxable  property  of 
the  county  is  situate  within  said  city. 

If  the  legislature  should  see  fit  to  extend  the 
boundaries  of  such  quasi  municipal  corpora- 
tion by  including  adaitional  territory  or  even 
the  remainder  of  the  county,  thereby  determin- 
ing the  limits  of  the  taxing  district,  it  has  done 
only  that  which  is  within  uie  undoubted  power 
of  the  legislature  to  do,  and  is  in  no  wise  dif- 
ferent from  the  division  of  cities  or  counties 
or  the  consolidation  thereof,  the  nght  of  the 
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legislature  to  do  which  has  never  been  ques- 
tioned. 

Cooley,  Taxn.  p.  149;  Cooley,  Const  Lim. 
p.  291. 

Money  raised  by  taxation  is  not  the  private 

1)ropertv  of  the  county,  and  an  act  of  the  legis- 
ature  aiverting  a  portion  of  the  moneys  so 
rsised  to  other  purposes  is  not  an  application 
of  property  to  private  uses  nor  the  taking  of 
private  property  for  public  uses  without  com- 
pensation. 

State  V.  St.  Louis  County  Ct.  84  Mo.  546;  Late 
T.  Sehenek,  12  Ired.  L.  804;  Mobile  County  v. 
RimbaU,  102  U.  8.  702. 26  L.  ed.  241;  Tippeea- 
noe  County  Comrs.  v.  Lucas,  98  U.  8.  108,  28 
L.  ed.  822;  Laramie  County  Comrs.  y.  Albany 
County  Comrs.  92  U.  &.  807,  28  L.  ed.  5o2. 

The  legislature  may.  unless  restrained  by  the 
Constitution  or  some  of  the  fundamental  max- 
ims of  right  and  instice.  exercise  control  over 
the  county  sgencies  and  require  such  public 
duties  and  functions  to  be  performed  by  them 
as  fall  within  the  general  scope  and  objects  of 
the  municipal  organization. 

Dill  Mun.  Corp.  §  28;  StaU  v.  MeFadden, 
28  Minn.  40;  Pe^ole  y.  Alameda  County,  26 
Cal.  642;  Napa  Valley  R.  Co.  v.  Napa  Couniy, 
80  Cal.  485;  WaterviOe  v.  Kennebec  County 
Comrs.  59  Me.  80;  Brewis  v.  JhUuth.  18  Fed. 
Rep.  884;  4  Am.  A  £ng.  Enc.  Law,  p.  850; 
Grant  County  v.  Lake  County,  17  Or.  458;  State 
y.  St.  Louis  County  Ct.  84  Mo.  552;  PaUison 
y.  Tuba  County  Supers.  18  Cal.  184. 

The  charters  of  municipal  corporations  may 
be  altered  or  repealed  st  pleasure. 

Pom.  Const.  L.  §  687;  Poole  &  Everett,  In- 
corporated Companies,  147-149;.  Dill.  Mun. 
Corp.  74,  74a/  Newton  v.  MaJuming  County 
Comrs.  100  U.  8.  648,  25  L.  ed.  710;  Laramie 
County  Comrs.  y.  Albany  County  Comrs.  supra. 

The  legislature  has  undoubted  authority  to 
apportion  a  public  burden  among  all  the  tax- 
payers of  the  state  or  among  those  of  a  partic- 
ular section  if  in  its  judgment  those  of  a  single 
section  may  reap  the  principal  benefit  from  the 
proposed  expenditure. 

Cook  y.  Port  of  Portland,  20  Or.  580,  18  L. 
R.  A.  583;  Mobile  County  y.  Kimball,  supra; 
Gordon  v.  C<yrnes,  47  N.  Y.  608. 

The  legislature  may  require  a  county  to  Join 
with  a  municipality  in  the  cost  of  the  construc- 
tion of  a  bridge 

Cooley,  Taxn.  pp.  180,  682;  Beach,  Pub. 
Corp.  §  1472, 

It  is  within  the  province  of  the  legislature 
to  require  the  county  court  to  take  possession 
of,  maintain,  and  operate  the  bridges  and  fer- 
ries, and  to  provide  the  means  therefor,  and  to 
create  the  sinking  fund  wherewith  to  retire  the 
bonds  as  in  the  act  provided  for. 

Philadelphia  y.  Field,  58  Pa.  820;  TaOtai 
County  Comrs.  v.  Queen  Anne  County  Comrs. 
50  Md.  245;  WHl  County  Supers,  y.  People,  110 
m.  511:  Carter  y.  Cambridge  d  B.  Bridge 
Proprs.  104  Mass.  286;  Thomas  y.  Leland,  24 
Wend.  65;  Seituate  v.  Weymouth,  108  Mass. 
128;  Agatoam  y.  Hampden  County,  180  Mass. 
628;  Linn  County  Comrs.  v.  Snyder,  45  Kan. 
686;  State  v.  Field,  119  Mo.  598;  Cooley,  Taxn. 
p.  128. 

The  legislature  may  require  a  county  to  in- 
cur debts  and  obligations  for  a  bridge  within 
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the  limits  of  another  county  when  the  purpoee 
of  the  taxation  is  public  and  of  special  inter- 
est to  the  people  souicht  to  be  taxed. 

Talbot  County  Comrt,  y.  Queen  Anne  Ckntntif 
Comri.M  Md.  259;  Skinner  y.  Eendoreon,  26 
ria.  121,  8  L.  R  A.  55;  Waeher  y.  BuUiU 
County,  110  U.  8.  558,  28  L.  ed.  249. 

The  property  of  a  municipal  corporation  Is 
held  subject  to  Uie  discretion  of  the  lawmak- 
ing power  of  the  state. 

DarlingUm  y.  New  York,  81  N.  Y.  164,  88 
Am.  Dec.  248;  Richland  County  y.  Latorenee 
County,  12  QL  1;  Dennis  y.  Maynard,  15  HI. 
477. 

Meeert.  Bronftiuflit  MoArtimr*  F#ntoB« 
A  Brenangh  and  Watson*  Beeknan*  4k 
Watson^  for  respondents  Korthup  et  al.: 

The  bridge  act  of  1895.  in  so  far  as  it  relates 
to  or  pretends  to  create  any  obligation  upon 
Multnomah  county,  is  a  local  spnecial  law,  and 
as  such  in  Yiolation  of  subdivisions  7  and  10, 
section  28,  article  4,  of  the  state  Constitution. 

Sutherland.  8tat.  Constr.  §  127;  Maxwell  y. 
TiUamook  County,  20  Or.  495;  Eealey  y.  Dud- 
ley, 5  Lans.  115;  Peoj^  y.  Newhurgh  d  3.  PI. 
Road  Co.  86  N.  Y.  7;  ^e  y.  Partridge,  89 
IlL  278. 

The  legislatiYe  assembly  cannot,  by  a  mere 
legislatiYC  act.  retroactive  in  its  character,  take 
an  indebtedness  of  $750,000,  or  any  other 
sum,  resting  upon  one  municipality,  and  trans- 
fer it  to  and  mske  it  an  obligation  upon  an- 
other municipality  without  any  opportunitv  to 
consent  to  either  the  amount  or  the  obligation. 

4  Am.  &  Eog.  Enc.  Law,  p.  851;  Hamp- 
Mre  County  y.  Franklin  County,  i6  Mass. 
88;  People  y.  Hurlimt,  24  Mich.  108,  9  Am. 
Rep.  108;  Haebrouek  v.  Milwaukee,  18  Wis. 
55,  80  Am.  Dec.  718;  Jackeon  County  Supers. 
Y  La  Crosse  County  Supers.  18  Wis.  490; 
Mills  Y.  Charleton,  29  Wis.  418,  9  Am.  Rpp. 
578;  Orogan  y.  San  Franeiseo,  18  Cal.  618; 
Brunswick  y.  Litchfield,  2  Me.  32;  Bowdoinham 
T.  Rielimotid,  6  Me.  112,  19  Am.  Dec.  197; 
AMns  Y.  Randolph,  81  Yt.  285:  Cooley,  Const. 
Lim.  688,  690;  PeopU  y.  Lyneh,  51  Cal.  84,  21 
Am.  Bep.  677;  People  y.  Chicago,  51  111.  81.  2 
Am.  Bep.  278;  People  y.  Batchellor,  58  N.  Y. 
189.  13  Am.  Bep.  480. 

This  act  creates  a  debt  against  the  county. 
or  rather  obligates  the  county  for  the  entire 
bonded  debt  and  interest,  and  requires  the 
current  expenses  of  operation,  repairs,  and  re- 
newals of  these  bridges  and  ferries  to  be  borne 
hj  the  county,  without  its  consent.  Aside 
from  the  statute  being  local  and  special,  it  is 
clearly  YiolatiYe  of  Const,  art  2,  g  10. 

Avpfe  Y.  May,  9  Colo.  404;  Soekaday  y. 
Board  of  County  Oomrs.  1  Colo.  App.  862;  Law 
Y.  Peoris,  87  m.  885;  15  Am.  &  £ng.  Enc. 
Law,  p.  1125;  Fuller  y.  Chicago,  89  III.  282; 
Buchanan  y.  LiUs^field,  102  U.  8.  278,  26  L. 
ed.188. 

This  ad  In  80  far  as  it  relates  to  the  Sell- 
wood  feriy,  and  in  so  far  as  it  relates  to  the 
proYisiona  of  the  act  to  require  the  county 
oosrt  to  levy  and  collect  a  tax  to  pay  the  in- 
tereft  on  these  bonds»  or  to  levy  and  collect  a 
tax  to  pay  operating  expenses,  or  to  leiYy  and 
collect  a  tax  to  create  a  sinkinff  fund  to  dis- 
cbaige  the  debt  al  maturity,  &  YiolatiYe  of 
Oooat  art  4^|2Ql 
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Messrs.  Coz»  Cotton*  Toal.  A  Minor* 
with  Messrs.  W.  W.  Tlutyer  and  Newton 
McCoy*  for  appellant  Hanson: 

If  the  act  is  manifestly  obnoxious  to  the 
whole  theory  of  our  gOYemment,  it  should 
temper  the  construction  to  be  placed  upon 
special  provisions  of  the  organic  law.  What 
is  this  theory?  The  greatest  latitude  in  local 
goveroment  consistent  with  the  public  good. 

Dill.  Mun.  Corp.  §  9:  People  y.  AJbertson,  55 
N.  Y.  50;  PeopU  y.  Hurlbut,  24  Mich.  44.  9 
Am.  Rep.  103;  People  y.  Detroit,  28  Mich.  228, 
15  Am.  Kep.  202;  People  y.  I^nch,  51  Cal.  15, 
21  Am.  Rep.  677. 

A  corporation  is  properly  investing  the  peo- 
ple of  the  place  with  the  local  govern  mcnt 
thereof. 

Cuddon  Y.  Bastwick,  1  Salk.  148;  People  y. 
Albertson,  People  v.  Surlbut^  and  People  y. 
Lynch,  supra. 

The  leffislative  assembly  has  no  power  in 
municipal  matters  to  encroach  upon  their  es- 
tablished forms  and  rights  of  government. 

Cooley,  Const.  Lim.  p.  2802;,  note  1. 

If  the  object  sought  is  local,  while  the 
legislature  may  empower,  it  cannot  coerce,  the 
city  to  accomplish  it. 

Cooley,  Const.  Lim.  281x/  Taylor  y.  Palmer, 
31  CaL  240;  PeopU  y.  Lmich,  supra;  Schu- 
mocker  v.  Toberman,  56  Cal.  508;  Hasbrouek 
Y.  Milwaukee,  18  Wis.  88.  80  Am.  Dec.  718; 
MiUs  Y.  CharUton.  29  Wis.  400,  9  Am.  Rep. 
578;  P^pU  v.  Chicago,  51  HI.  17,  2  Am.  Rep. 
278. 

The  bridges  already  purchased,  at  least,  are 
property  rights  of  which  the  city  cannot  be  de- 
vested without  its  consent,  inssmuch  as  they 
were  bought  by  the  city  and  paid  for  with  its 
money. 

The  city  Is  not  a  mere  custodian  of  the 
bridges,  but  has  a  beneficial  property  interest 
in  them,  in  that  it  is  allowed  to  charge  tolls  to 
railways  and  street  railways,  while  thev  are 
free  to  other  vehicles  and  pedestrians.  This  is 
a  source  of  revenue,  and  the  act  of  the  legisla- 
tive assembly  authorizing  the  acquisition  of 
the  bridges  coupled  with  this  privilege,  gave 
the  city  an  interest  in  them  which  cannot  be 
devested  or  impaired  without  its  consent,  ex- 
cept hj  due  process  of  law  and  upon  just  com- 
pensation paid. 

8edgw.  8tat.  &  Const.  L.  129;  Benson  y. 
Nfw  York,  10  Barb.  228;  PeopU  v.  New  York, 
82  Barb.  102;  Orogan  y.  San  Francisco,  18 
Cal.  690. 

A  special  law  within  the  meaning  of  section 
23  of  article  4  of  the  Constitution  if  a  private  act 

AUen  Y.  Eirseh,  8  Or.  412;  Crawford  v.  Linn 
County,  11  Or.  498. 

The  act  in  question  is  a  public  law. 

Bndlich,  Interpretation  of  Statutes,  %  503; 
Unity  Y.Burrage,  108  U.  8. 454,  86  L.  ed.  407. 

Subdivisions  7  and  10  of  section  28  of  arti- 
cle 4  of  the  Constitution  apply  onlv  to  roads 
and  highwavs  traversing  the  rural  districts. 

East  Portland  v.  MuHnoniah  County,  6  Or. 
65. 

Therefore,  if  the  bridges  and  ferry  men- 
tioned in  the  act  are  considered  as  high  wsya 
they  are  not  within  the  const Uutionsl  inhibi- 
tion becsuse  they  are  wholly  within  the  limiU 
of  the  cily  of  Portland. 
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Blliott,  Boads  &  StreeU,  p.  28. 

The  legislature  has  undoubted  authority  to 
apportion  a  public  burden  among  all  the  tax- 
payers of  the  state  or  among  those  of  a  par- 
ticular section,  if  in  its  Judgment  those  of  the 
single  section  reap  the  most  benefit  from  its 
expenditure. 

Cook  Y.  F&rt  of  Portland,  20  Or.  680, 18  L. 
R  A.638. 

The  legislature  has  undoubted  power  to  re- 
quire a  municipal  corporation  as  a  govern- 
mental agency  to  establish  and  pay  for  neces- 
sary public  improvements. 

Vanid  v.  Portland  Water  Oommittee,  14  Or. 
98;  Winters  v.  George,  21  Or.  251;  State  v. 
George,  22  Or.  142,  16  L.  R.  A.  787;  Cook  v. 
Pifrt  itf  Portland,  supra. 

The  act  in  question  Is  valid  for  it  must  be 
construed  as  a  supplement  to  or  amendment  of 
the  charter. 

Warren  v.  Crotby,  24  Or.  558;  Hoffman  t. 
Branch,  Id.  588. 

The  result  of  the  county's  inability  to  take 
the.  bridges  and  ferry  from  the  "committee" 
will  be  that  the  whole  act  as  to;them  must  fall 
for  such  reason  alone. 

Sutherland,  Slat.  Oonstr.  g  176;  Warren  v. 
Charltetown,  2  Gray,  84;  State  v.  Sinke,  42 
Ohio  St.  845;  Shawnee  County  Gomre.  v.  State, 
4Si  Kan.  492. 

This  act  is  void  for  being  in  conflict  with 
article  4,  section  28,  subdivisions  7  and  10,  of 
the  Constitution.  This  inhibits  special  or  local 
laws  "for  laying,  opening,  and  working  on 
highways,  and  for  the  election  or  appointment 
of  supervisors." 

Maxwell  v.  Tillamook  County,  20  Or.  495; 
Sutherland,  Stat.  Constr.  %  129;  Hammer  v. 
State,  44  N.  J.  L.  667;  Hudson  County  V)ree- 
holders  v.  Buck,  49  N.  J.  L.  228;  Frye  v.  PaH- 
ridge,  82  111.  267;  StaU  v.  MitehOl,  81  Ohio 
St.  592. 

Messrs,  Joseph  Simon  and  O.  F.  Pax- 
ton  for  respondents,  Hirsch  et  al.: 

The  bridge  act  is  valid  and  the  committee 
has  to  issue  anci  sell  bonds  of  the  city  and  ac- 
quire and  operate  bridges. 

Winters  v.  George,  21  Or.  251;  Slats  v. 
George,  22  Or.  142,  16  L.  R.  A.  787. 

The  act  embraces  but  one  subject  and  mat- 
ters properly  connected  therewith,  and  the 
title  of  the  act  sufficiently  expresses  its  pur- 
pose. 

Simpson  v.  Bailey,  8  Or.  515;  McWhirter  v. 
Brainard,  5  Or.  429;  Sinaer  Mfg,  Co,  v. 
Graham,  8  Or.  21,  84  Am.  Kep.  572;  O^Keefe 
T.  Wdm,  14  Or.  57;  David  v.  Portland 
Water  Committee,  Id.  98;  StaU  v.  Shaw, 
22  Or.  287;  StaU  v.  Koshland,  25  Or.  180; 
StaU  V.  Linn  County,  Id.  508;  Bretoster  v. 
Syracuse,  19  N.  Y.  116;  PeapU  v.  Banks,  67 
K- Y.  568;  Coo^y,  Const  lim.  4th  ed.  pp.  192 
eiseq. 


Ch.  J.,  delivered  the  opinion  of  the 
court: 

These  two  cases,  which  for  convenience 
were  heard  together  in  this  court,  involve  the 
constitutionality  of  an  act  of  the  legislature 
of  1895  providing  for  the  acquisition  bv  the 
city  of  Portland  of  the  Morrison  street  bridge. 
Stark  street  ferry,  and  the  upper  deck  of  the 
steel  bridge,  and  requiring  the  supervision, 
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management,  and  control  of  said  bridges,  and 
ferrv,  when  so  acquired,  and  of  all  the  free 
briages  and  ferries  of  the  city  acquired  under 
the  acts  of  1891  and  1898,  to  be  turned  over 
to  the  Multnomah  county  court,  to  be  there- 
after supervised,  managed,  and  controlled  bj 
said  court.  The  provisions  of  the  act,  in 
brief,  are:  That  a  committee,  designated 
as  a  bridge  committee,  is  thereby  appointed, 
and  charged  with  the  dutv  of  acquiring  in 
the  name  and  on  behalf  of  the  city  of  l^rt- 
land,  by  purchase  or  condemnation,  the  Mor- 
rison street  bridge  and  Stark  street  ferry,  and 
of  leasine  the  upper  deck  of  the  steel  bridge, 
and  for  tibat  purpose  it  is  authorized  to  issue 
and  dispose  of  the  bonds  of  the  city,  not 
to  exoe^  in  amount  the  sum  of  $200,000. 
After  the  two  bridges  specified  and  the  ferry 
are  thus  acquired  and  are  ready  for  use,  tliie 
bridge  committee  is  required  to  tiu*n  them 
over  to  the  countv  court  of  Multnomah  coun- 
ty. The  act  further  provides  that  the  bridge 
committee  appointea  under  the  act  of  1891, 
and  which  now  has  control  of  the  Madison 
and  Bumside  street  bridges  and  Albina  ferry, 
shall  immediately  turn  over  and  deliver  to 
said  court  all  the  bridges  and  ferries  and 
property  connected  therewith  in  its  posses- 
sion and  under  its  control,  and  the  county 
court  is  required  to  take  charge  of,  maintain, 
and  operate  the  same,  as  well  as  the  bridges 
and  ferrv  to  be  acquired  under  this  act,  as 
free  bridges  and  ferries,  and  to  that  end  is 
given  power  and  authority  to  employ  all  audi 
agents  or  servants  as  it  may  deem  necessary, 
and  to  make  all  needful  rules  and  regulations 
for  the  conduct,  management,  and  use  of  such 
bridges  and  ferries  by  the  city,  its  inhabit- 
ants, and  the  public  in  general.  The  county 
court  is  reouired  to  levv  and  collect,  in  the 
manner  ana  form  as  other  taxes  are  levied 
and  collected,  a  tax  each  year  upon  all  the 
taxable  property  within  the  county  sufficient, 
with  sudi  revenues  as  may  be  received  from 
said  bridges  and  ferries,  to  maintain  and  keep 
them  in  good  condition  and  repair  during  the 
ensuing  year,  and  to  pay  the  annual  rental 
for  the  upper  deck  of  the  steel  bridge ;  and 
it  is  also  required  to  levy  and  collect  a  tax 
sufficient  to  pay  the  interest  to  accrue  upon 
the  bonds  authorized  by  this  act  to  be  is- 
sued, and  also  upon  the  bridge  bonds  already 
outstanding  against  the  city,  amounting  to 
$550,000 ;  and,  at  the  expiration  of  ten  years 
from  the  passage  of  the  act,  the  county  court 
is  required  to  levy  and  collect  an  additional 
tax,  sufficient  to  raise  a  sum  of  money  an- 
nually equal  in  amount  to  one  twentieth  part 
of  the  bonds  then  outstanding,  to  be  used  as 
a  sinking  fund,  for  the  purpose  of  paying  off 
and  retiring  such  bonds.  It  is  declared  by 
the  act,  however,  that  the  bonds  already 
issued,  and  those  to  be  issued,  in  accordance 
with  its  provisions,  are  to  remain  as  exist- 
ing, valia,  and  binding  obliffations  of  the 
city  of  Portland,  and  the  city  fs  directed  and 
required  to  pay,  as  the  same  matures,  the 
interest  on  the  bonds,  and  the  principal 
thereof  when  due,  in  the  event  that  the  county 
court  of  Multnomah  county  fails  or  neglects 
to  do  so.  It  is  further  provided  that  the 
county  court  shall  establish  and  maintain  a 
free  ferry  across  the  river  at  Sellwood  at  a 
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eo0t  not  to  exceed  $3,400  per  aDnum,  and  for 
that  purpose  it  shall  cause  to  be  used  such  of 
the  ferry  boats  as  may  be  acquired  by  it  under 
this  act.  The  bridge  act  of  1891  and  the 
amendment  thereto  of  1898  are  repealed.  It 
is  stoutly  contended  that  the  act  in  question 
is  unconstitutional  for  the  several  reasons 
hereinafter  noticed,  and,  while  we  are  satis- 
fled  that  the  contention  is  well  founded  in 
some  respects^  and  are  conscious  that  in  others 
the  valiaity  of  the  act  is  not  free  from  doubt, 
yet  we  cannot  declare  it  wholly  void  because 
some  of  its  provisions  are  so  and  others  are 
involved  in  doubtw  The  courts  will  never 
exercise  the  extraordinary  power  of  declaring 
an  act  of  the  legislature  unconstitutional  un- 
less Uiere  is  a  plain,  palpable,  and  clear  con- 
flict between  the  statute  and  the  Ck>nstitution, 
which,  in  our  opinion,  does  not  exist  in  this 
case.  ICing  v.  Portland^  2  Or.  152 ;  Cook  v. 
Bi^  €f  Portland,  20  Or.  580. 18  L.  R.  A.  588. 
In  the  first  place,  the  entire  act  is  chal- 
lenged upon  tne  ground  that  it  is  incompe- 
tent for  tne  legislature  to  compel  the  city  of 
Portland  to  incur  a  debt  for  the  construction 
of  public  bridges  within  its  boundaries,  and 
much  was  said  at  the  argument  about  the  in- 
expediency and  injustice  of  such  legislation, 
and  the  dEfect  previous  legislation  of  this 
character  has  already  had  upon  the  financial 
affairs  of  the  city.  But  the  question  is  one 
of  power  alone,  and,  however  unjust,  inex- 
pedient, or  even  oppressive  such  legislation 
may  be,  the  courts  are  powerless  to  declare  it 
invalid  if  it  is  within  the  legitimate  exercise 
of  legislative  powers.  A  municipal  corpora- 
tion is  but  the  creature  of  the  legislature, 
uid  in  its  governmental  or  public  capacity  is 
one  of  the  instruments  or  agents  of  the  state 
for  governmental  purposes,  possessing  cer- 
tain prescribed  political  and  municipal  pow- 
ers, to  be  exercised  bv  it  on  behalf  of  the 
general  public  rather  than  for  itself ;  and  over 
it,  as  such  agent,  the  authority  of  the  legis- 
lature is  supreme,  and  without  limitation  or 
restriction  other  than  such  as  mav  be  found 
in  the  Constitution,  There  is  a  line  of  au- 
thorities which  hold,  and  perhaps  properly, 
that  a  municipal  corporation  cannot  be  bur- 
dened with  a  debt  without  its  consent  for  a 
matter  of  local,  as  distinguished  from  state, 
purposes.  People  v.  Detroit,  28  Mich.  228, 
15  Ajdl  Rep.  202 ;  Peotde  v.  Chieago,  61  III. 
17,  2  Am.  Rep.  278 ;  People  v.  BaUheUor,  58 
V.  T.  128,  18  Am.  Rep.  480.  But  it  seems 
to  be  substantially  agreed  that  when  the  debt 
or  liability  is  to  be  incurred  in  the  dis- 
charge of  some  duty  which  is  imposed  upon 
the  mnnicipalitv  exclusively  for  public  pur- 
poses, and  in  the  performance  of  which  the 
seneral  public,  as  oistinguished  from  the  in- 
habitants of  the  particular  municipalitv, 
hi^ve  an  interest,  it  is  within  the  power  of  the 
legislature  to  compel  it  to  perform  such  duty 
and  incur  a  debt  therefor.  That  the  making 
and  establishment  of  public  highways  and 
bridges,  and  the  assessment  and  collection  of 
taxes,  are  within  the  legitimate  legislative 
powers,  and  are  among  the  ordinary  subjects 
of  legislation,  cannot  be  questioned.  Nor 
do  we  think  it  can  be  successfully  denied 
that  the  bridges  and  ferries  referred  to  in  the 
act  under  consideration  will,  when  acquired, 
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belong  to  the  city  of  Portland  in  its  public 
or  governmental  capacity,  and  that  in  the  ac- 
quisition of  them  it  is  but  discharging  a  pub- 
lic or  state  duty  which  it  is  entirely  proper 
for  the  legislature  to  impose  upon  it;  and 
therefore,  if  there  is  no  limitation  in  the 
Constitution,  it  is  no  objection  to  the  validity 
of  an  act  for  that  purpose  that  a  debt  or  lia- 
bility against  the  corporation  is  to  be  created 
without  its  consent.  Cooley,  Taxn.  682; 
Dill.  Mun.  Corp.  g  74 ;  Wintere  v.  George, 
21  Or.  251 ;  State  v.  George,  22  Or.  142,  10 
L.  R.  A.  787 ;  Philadelphia  v.  Field,  58  Pa. 
820 ;  Baltimore  United  German  Bank  v.  Eatz, 
57  Md.  145 ;  Davis  v.  New  York  C.  d  E.  li, 
R  Go.  47  N.  T.  400.  That  the  construction 
of  bridges  and  highways  in  a  city,  and  the 
incurring  of  a  debt  therefor,  should  ordi- 
narily be  left  to  the  -judgment  and  discretion 
of  the  proper  municipal  authorities  is  mani- 
festl  V  just  and  in  harmony  with  the  right  of 
local  self-government  ana  the  theory  of  our 
political  institutions,  but  tl  e  p  >licy  of  such 
legislation  is  not  for  the  courts.  When  the 
power  is  conceded,  the  courts  cannot  inquire 
into  the  expediency  or  manner  of  its  exercise, 
or  the  motives  or  reasons  prompting  the  par- 
ticular act.  We  conclude,  therefore,  that  the 
act  in  question  is  not  invalid  because  it  com- 
pels the  city  of  Portland  to  incur  a  debt, 
without  its  consent,  for  the  acquisition  of 
public  bridges  and  ferries. 

It  is  next  contended  that  the  act  embraces 
more  than  one  subject,  and  therefore  is  in  vio- 
lation of  section  20.  article  4,  of  the  Consti- 
tution, which  declares  that  **  every  act  shall 
embrace  but  one  subject,  and  matters  prop- 
erly connected  therewith,  which  subject  shall 
be  expressed  in  the  title.  **  The  design  of  this 
provision  of  the  Constitution  was  to  prevent 
matters  wholly  foreign,  and  having  no  rela- 
tion to  each  other,  from  being  embraced  ia 
one  bill,  and  **this  purpose  is  fully  accom- 
plished when  the  law  has  but  one  general  ob- 
ject, which  is  fairly  indicated  by  its  title.  "^ 
People  V.  Mdhaney,  18  Mich.  495.  The  sub- 
ject or  general  object  of  the  law  in  question,, 
as  expressed  in  its  title,  is  the  acquisition, 
control,  and  management  of  certain  specified 
bridges  and  ferries  across  the  Willamette 
river  at  Portland,  and  the  details  by  which 
it  is  to  be  accomplished  are  matters  properly 
connected  therewith,  and  do  not  constitute 
more  than  one  subject  within  the  meaning  of 
the  Constitution.  Whether  the  body  of  the 
act  contained  any  provisions  which  are  void 
because  not  properly  within  the  sublect  ex- 
pressed in  the  title  will  be  oonsiderea  later; 

It  is  also  contended  that  the  act  is  in  con 
fiict  with  subdivision  7,  section  28,  article  4,. 
of  the  Constitution,  which  forbids  the  pass- 
age bv  the   legislature  of  special   or  local 
laws  '^for  laying,  opening,  and  working  on 
highwavs,  and  for  the  election  or  appoint- 
ment of  supervisors."    It  may  be  conceded 
that  the  act  in  question  is  special  and  local, 
but  still  we  do  not  think  it  comes  within  the 
provision  of  the  Constitution  referred  to. 
Tliis   provision   was   probablv  designed  to 
require  the  legislature  to  provide  by  general 
law  for  the  laving,  opening,  and  working  of 
the  ordinary  highways  and  public  roads  of 
the  state,  and  to  prevent  any  interference 
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with  the  general  highway  system  by  special 
or  local  acts.  But  if  it  is  applicable  to  pab- 
lic  highways  within  a  municipal  cor(K>n- 
tion,  the  act  under  review  clearly  does  not 
come  within  its  provisions.  It  does  not  in 
any  sense  provide  for  the  laying  or  oi>ening 
of  a  highway.  The  bridges  and  ferries  re- 
ferred to  therein  were,  at  the  time  of  the 
Eassage  of  the  act,  and  for  alone  time  before 
ad  been,  open  and  in  use  by  the  public  as 
highways.  Their  character  as  such  was  al- 
ready established.  The  bridges  and  ferries 
purchased,  acquired,  and  constructed  by  the 
commission  appointed  under  the  act  of  1891 
were  then  free  and  open  highways,  and, 
while  it  is  true  that  the  public  easement  wss 
subject  to  the  payment  of  tolls  for  passage 
over  the  bridges  and  ferry  to  be  acquired 
under  its  provisions,  they  were  neverthe- 
less public  nighways,  and  the  rights  of  the 
owners  were  to  be  extinguished  before  their 
supervision  and  control  were  to  be  transferred 
to  the  county  oourt.  Bv  the  transfer  to 
the  county  contemplated  by  this  act,  these 
bridges  and  ferries  were  to  continue  as  public 
highways,  but  their  character  as  sucn  is  in 
no  way  derived  from  the  act  itself,  and  there- 
fore it  does  not  provide  for  the  laying  or 
opening  of  a  highway  and  the  case  of  JUcke- 
wU  V.  TiUcmook  Oounty,  20  Or.  495,  which 
declares  an  act  which  did  so  provide  invalid, 
is  not  in  point.  The  effect  of  the  act  of  1895 
is  simply  to  transfer  the  management,  con- 
trol, -and  maintenance  of  certain  existing 
public  highways  from  one  govemmental 
agency,  constituted  and  appointed  by  the 
legislature,  to  another,  designated  by  the 
same  authority,  but  It  does  not  undertake 
to  lay  out  or  open  or  provide  for  the  laying 
or  opening  of  such  highways.  Nor  do  we 
think  the  act  in  question  is  for  the  working 
of  highways  within  the  meaning  of  the  pro- 
vision of  the  Constitution  under  considera- 
tion. This  provision,  so  far  as  the  working 
of  highways  is  concerned,  was  intended  to 
apply  to  such  roads  and  highways  as  are  a 
part  of  the  general  highway  system  of  the 
state,  and  can  be  maintained  and  kept  in  re- 
pair under  a  general  law,  and  not  to  the  pub- 
lic bridges  and  ferries  of  a  city,  which  are 
exempt  from  the  operation  of  such  laws,  and 
which,  in  the  nature  of  things,  cannot  be  so 
kept  up  and  maintained.  Elliott,  Roads  & 
Streets,  829.  Indeed,  it  was  said  by  Judge 
McArthur  in  Ecui  Portland  v.  Multnomah 
OoufUv^  6  Or.  66,  that  this  provision  of  the 
Constitution  only  applies  and  is  limited  to 
the  roads  and  highwavs  traversing  the  rural 
districts,  and  not  to  the  streets  and  alleys  of 
a  city ;  and  in  Jjtfayetts  v.  Jennan,  10  Ind. 
79,  it  is  said  by  way  of  argument  that  a  street 
is  not  a  highway  in  any  sense  within  the 
meaning  or  a  constitutional  provision  like 
ours,  aiul  It  Is  not  apparent  that  this  construc- 
tion would  tail  to  accomplish  the  purposes 
intended  by  the  framers  of  the  Constitution. 
But  whether  this  is  so  in  the  matter  of  open- 
ing and  laying  of  highways  it  is  unnecessary 
to  consider  at  this  time,  for  no  such  question 
is  presented  by  this  record.  But  it  aoes  not 
see  gi  to  OS  that  the  legislature  is  inhibited 
hj  this  provision  of  tne  Constitution  from 
transferring,  1^  special  or  local  law,  the 
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supervision  and  control  of  an  existing  public 
brige  or  ferry  constructed  by  and  within  the 
boundaries  of  a  municipal  corporation  from 
such  corporation  to  a  county,  and  requiring 
the  latter  to  maintain  and  keep  it  in  repair. 
The  Constitution  of  1874  of  the  state  of  I7ew 
York  contains  a  provision  forbidding  the 
passage  by  the  legislature  of  any  private  or 
local  Dill  ''laying  out,  opening,  altering, 
working,  or  discontinuing  roads,  highways, 
or  alleys,"  and  this  provision  was  invoked  to 
defeat  a  private  and  local  act  of  the  legia- 
lature  of  that  state  which  authorized  the  con- 
veyance by  a  certain  turnpike  company  of  a 
portion  of  its  road  to  park  commissioners,  and 
which  made  provision  for  the  improvement 
and  ornamentation  of  the  road  authorized  to 
be  conveyed,  and  for  the  pavment  of  the  costs 
of  such  improvement,  and  for  the  keeping  of 
the  same  in  repair ;  but  the  court  of  appeals 
held  that  the  constitutional  provision  was 
onlv  designed  to  prevent  any  interference 
witn  the  general  highway  system  of  the  state, 
or  with  keeping  the  ordinary  highways  and 
public  roads  in  repair  under  that  system,  and 
the  supervision  of  the  officers  aesignated, 
and  in  the  use  of  the  means  and  the  labor 
provided  by  law,  and  that  the  act  in  ques- 
tion did  not  in  any  of  its  provisions  provide 
for  the  opening  or  working  of  a  highway  in 
the  sense  in  which  that  term  is  useid  in  the 
Constitution,  although  the  road  referred  to 
belonged  at  the  time  to  a  private  corporation, 
which  was  charging  and  collecting  tolls 
thereon.  JPsople  v.  Bank$,  67  K.  Y.  568. 
This  case,  in  many  of  its  features,  is  similar 
in  principle  to  the  case  at  bar,  and  it  seems 
to  us  the  doctrine  announced  there  is  con- 
trolling here. 

It  is  next  objected  that  the  act  is  violative 
of  subdivision  10,  section  28,  article  4  of  the 
Constitution,  which  prohibits  the  passage  by 
the  legislature  of  special  or  local  laws  '^for 
the  assessment  and  collection  of  taxes  for 
state,  county,  township,  or  road  purposes." 
The  evident  purpose  of  this  provision  was 
to  prohibit  the  legislature  from  passing  a 
special  or  local  law  providing  a  mode  or 
manner  for  the  assessment  and  collection  of 
taxes  in  the  enumerated  cases  which  would 
interfere  with  or  contravene  the  method  of 
assessing  and  collecting  taxes  as  provided  by 
the  general  law,  but  not,  in  our  opinion,  to 
inhibit  the  legislature  from  authorizing  or 
requiring  a  county  to  levy  and  collect  a 
tax  at  the  same  time  and  in  the  same  man- 
ner  as  other  taxes  are  levied  and  collected  for 
specified  public  purposes,  and  that  is  all  the 
law  in  question  required.  It  does  not  purport 
to  provide  a  special  manner  for  the  assess- 
ment and  collection  of  taxes,  but  only  re- 
quires the  county  of  Multnomah  to  include 
in  its  estimate  for  county  purposes  a  sum 
sufficient  to  meet  certain  expenses  which,  by 
the  act  in  question,  the  county  is  required  to 
pay,  and  a  tax  sufficient  to  meet  toese  ex- 
penses is  to  be  assessed  and  collected  as  other 
taxes  are  assessed  and  collected ;  and  henoe 
we  do  not  think  it  Is  a  special  and  local  law 
for  the  assessment  and  collection  of  taxes 
within  the  meaning  of  the  Constitution. 

It  is  also  contended  that  the  leffislaturs 
cannot  take  from  the  oi^  of  Portland  the 
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■uperyisioo.  management,,  and  control  of  the 
pablic  bridges  and  ferries  belonging  to  it, 
and  transfer  them  to  the  county  (3  Multno- 
mah. In  the  first  place,  these  bridges  and 
ferries  are  not  now,  and  neyer  have  been, 
under  the  supervision  of  the  citj  of  Portland, 
but  are  managed  and  controlled  by  a  com- 
mittee or  commission  appointed  for  that 
purpose  by  the  lee islature,  and  this  act  only 
purports  to  transfer  their  management  and 
control  from  such  committee  to  another  state 
or  goTemmental  agent.  But,  if  it  were  other- 
wise, the  law  is  now  too  well  settled  to  be 
questioned  that  the  public  highways  of  a 
city  are  not  the  private  property  of  the  mu- 
nicipality, but  are  for  the  use  of  the  ffeneral 
public,  and  that,  as  the  legislature  is  the  rep- 
resentative of  the  public  at  large,  it  has,  in 
the  absence  of  any  constitutional  restriction, 
paramount  authority  over  such  ways,  and 
may  grant  the  use  or  supervision  and  control 
thereof  to  some  other  governmental  agency 
so  long  as  they  are  not  diverted  to  some  use 
substantially  different  from  that  for  which 
they  were  orlgfnallv  intended.  3  Dill.  Mun. 
Corp.  656,  and  authorities  there  cited ;  Cool- 
ey.  Const  Lim.  6th  ed.  885,  and  note.  In 
accordance  with  this  principle,  it  was  held, 
in  Fitfrikmd  db  W.  V.  R  Co.  v.  Portland,  14 
Or.  188,  68  Am.  Rep.  299,  that  an  act  of  the 
legislature  granting  the  use  of  the  public 
levee  of  tlie  city  ^  Portland  to  a  railway 
company  for  railway  purposes  was  a  valid 
exercise  of  legislative  powers.  8o  also  it 
was  held  in  A00I0  v.  WaUh,  96  111.  283,  86 
Am.  Rep.  185,  tnat  it  was  competent  for  the 
legislature  to  transfer  the  control  of  the 
streets  of  a  city  to  park  oommissionen,  to  be 
by  them  controlled  for  boulevard  and  drive- 
way purposes.  A  city  occupies,  as  it  were, 
a  dual  relation  to  the  state, — the  one  govern- 
mental or  political,  and  the  other  proprietary 
or  private.  In  its  governmental  or  political 
capacity  it  is  nothing  more  than  a  mere  gov- 
ernmental agent,  subject  to  the  absolute  con- 
trol  of  the  legislature,  exueot  as  restricted 
by  the  Constitution,  and  such  property  and 
easements  as  it  may  liave  in  public  streets 
and  ways  are  held  by  it  in  such  capacity, 
and  at  Uie  will  of  the  legislature,  fiut,  on 
the  other  hand,  such  property  as  it  may  hold 
or  acquire  in  its  proprietary  or  private  ca- 
pacity is  as  much  protected  by  the  Constitu- 
tion as  the  property  of  the  private  citizen, 
and  of  which  it  cannot  be  deprived  except 
for  pablic  purposes,  and  only  then  upon  just 
compensation.  To  Uke  latter  effect  are  the 
authorities  cited  and  relied  upon  by  the  de- 
fendant, and  they  are  therefore  not  in  point 
in  this  discussion. 

It  is  next  contended  that  it  is  not  within 
the  power  of  the  legislature  to  compel  the 
pTO|>erty  of  Multnomah  county  to  be  taxed 
for  the  payment  of  a  debt  of  the  city  of  Port- 
land, incurred  in  the  purchase  and  construc- 
tion of  the  Madison  and  Bumside  street 
bridges  and  Albina  ferry,  and  to  be  incurred 
under  the  act  In  question  before  the  county 
is  required  to  receive  or  accept  the  Morrison 
street  bridge,  Stark  street  ferry,  or  the  upper 
deck  of  the  steel  bridge.  On  this  question 
there  seems  to  be  but  little  authority,  but  we 
think  it  clear  upon  principle  that  such  les- 


islation  cannot  be  sustained.  As  Parker, 
Ch.  J. ,  says :  **'  It  certai  oly  must  be  admitted 
that,  by  the  principles  of  every  free  govern- 
ment, and  of  our  Constitution  in  particular, 
it  is  not  in  the  power  of  the  legislature  to 
create  a  debt  from  one  person  to  another,  or 
from  one  corporation  to  another,  without  the 
consent,  express  or  implied,  of  the  party  to  be 
charged."  RampMre  County  v.  Franklin 
County,  16  Mass.  88.  A  question  involving 
the  auUiority  of  the  legislature  to  compel  a 
town  to  be  taxed  for  uie  payment  of  debts 
previously  contracted  for  the  purpose  of  ac- 
quiring title  to  and  constructing  a  public 
park  partly  within  the  boundaries  of  the 
town  sought  to  be  charged,  was  before  the 
court  of  appeals  of  New  York  {Rb  Aateasment 
qf  Lands,  60  N.  T.  898).  and  in  holding 
such  legislation  invalid  the  court,  speaking 
through  Mr.  Justice  Miller,  said :  ''Had  the 
resi>ondents  been  originally  assessed  for  bene- 
fit conferred  under  a  proper  law  it  might 
then  be  said  that  the  assessment  was  for  pub- 
lic use,  and  not  for  a  subsisting  debt,  and 
such  an  assessment  could  have  been  enforced. 
But  such  is  not  this  case.  And  those  assessed 
are  required,  by  the  proceedings  of  the  com- 
missioners, to  aid  in  the  discharge  of  a  debt 
previously  contracted,  and  to  contribute 
money  which  Is  to  be  paid  into  a  sinking 
fund,  and  to  be  appropriated  for  the  payment 
of  bonds,  already  issued,  for  the  location  and 
improvement  of  the  park.  There  is  no  prin- 
ciple, that  I  am  aware  of,  which  sanctions  the 
doctrine  that  it  is  within  the  taxing  power  of 
the  legislature  to  compel  one  town,  city,  or 
locality  to  contribute  to  the  payment  of  the 
debts  of  another.  The  government  has  no  such 
authority,  and  this  case  is  entirely  without  a 

f precedent.  If  such  assessments  were  author- 
zed  they  might  not  be  limited  to  adjoining 
towns,  cities,  or  villages,  but  applied  to 
those  located  at  great  distances  irom  each 
other.  Such  legislation  would  be  unjust, 
mischievous,  and  oppressive,  and  cannot  be 
tolerated."  It  is  competent  for  the  legisla- 
ture, in  the  exercise  of  its  plenary  powers 
over  public  highways  of  the  city  of  Portland, 
to  transfer  the  management  and  control  of  Uie 
bridges  and  ferries  in  question  from  the  com- 
mission appointed  by  it  to  the  county,  and 
to  determine  and  provide  the  mode  in  which 
the  burden  of  maintaining  and  keeping  them 
in  repair  shall  be  borne  in  the  future  (Sett- 
uate  V.  Weymouth,  108  Mass.  128),  but  it  is 
not  within  its  power  to  summarily  declare 
that  a  debt  of  tne  city  of  Portland  shall  be 
paid  by  the  county  although  in  fact  incbrred 
for  the  construction  of  such  bridges  and  fer- 
ries. Nor  do  we  think  the  fact  that  the  city 
of  Portland  is  within  the  county  of  MuUno- 
mah,  and  perhaps  contains  a  large  proportion 
of  the  inhabitants  and  taxable  property  of 
the  county,  in  an^  way  affects  the  question. 
The  two  corporations  are  separate  and  dis- 
tinct  entities,  and,  so  far  as  we  can  see,  it  is 
no  more  competent  for  the  legislature  to  com- 
pel the  county  to  pay  the  debts  of  the  citr 
than  the  city  to  pay  those  of  the  county,  it 
would  indeed  be,  as  Miller,  J.,  says,  ''with- 
out a  precedent,"  to  compel  every  property 
owner  in  tiie  county  outside  of  we  city  to 
suffer  a  Hen  upon  his  property  for  the  next 
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thirtj  yean  for  ito  proportionate  share  of  the 
Interest  and  principal  due  and  to  become 
due  on  a  debt  of  the  citj  already  contracted 
and  outstanding.  If  such  legislation  can  be 
aust^ned,  there  is  nothing  to  prevent  the  leg- 
islature from  compelling  property  in  the 
county  to  be  taxed  for  any  or  all  debts  of 
the  city  incurred  for  public  or  ffovemmental 
purposes,  and  it  would  hardlv  be  contended 
that  legislation  so  manifestly  nniust  and 
mischievous  could  be  sustainea.  The  legis- 
lature may  perhaps  compel  a  municipal  cor- 
poration to  recognize  and  pay  a  debt,  al- 
though not  binding  on  It  in  a  strict  legal 
sense,  when  there  is  an  equitable  or  moral  ob- 
licration  on  the  corporation  to  pay  it.  Dill. 
Mun.  Corp.  §  75.  But  no  suclji  authority  ex- 
ists when  there  is  neither  a  legal,  moral,  nor 
equitable  obligation  resting  on  the  corpora- 
tion sought  to  be  charged,  as  in  this  case, 
where  it  is  proposed  to  summarily  transfer 
the  debt  from  one  corporation  to  another. 

And, finally,  it  is  claimed  that  so  much  of 
the  act  of  1895  as  requires  the  county  to  levy 
a  tax  for  the  maintenance  and  repair  of  the 
specified  bridges  and  ferries,  and  to  maintain 
a  ferry  at  Setlwood,  is  invalid  because  not 
within  the  subject  as  expressed  in  the  title 
of  the  act     The  title  of  the  act  by  its  terms 


is  limited  to  the  acquisition  and  control  of 
certain  specified  bridges  and  a  particular 
ferrv  to  be  acquired  under  its  provisions,  and 
to  the  bridges  and  feiries  in  the  possession 
and  under  the  control  of  the  present  bridge 
commission,  and  we  do  not  think  the  provi- 
sion requiring  the  county  to  maintain  a  ferry 
at  Sell  wood  can  be  said  to  be  within  the  sub- 
ject of  the  act  as  so  limited,  or  properly  con- 
nected therewith,  and  hence  such  provision 
must  be  declared  invalid.  But  it  is  clearly 
stated  in  the  title  that  one  of  the  purposes  of 
the  act  is  to  require  the  county  court  of 
Multnomah  county  ''to  assume  the  manage- 
ment, control,  and  supervision  of  such  bridges 
and  ferries,"  and  this  is  certainly  broad 
enough  to  sustain  a  provision  requiring  the 
county  to  provide  the  funds  with  which  to 
pay  the  expenses  of  such  management,  con- 
trol, and  supervisibn,  and  such  provision  is 
germane  to  and  properly  connected  with  the 
subject  expressed  in  the  title,  and  yalid. 

Having  examined  all  the  objections  urged, 
we  conclude  that  the  act  under  consideration 
is  constitutional  and  yalid  except  in  so  far 
as  it  requires  the  county  of  Multnomah  to 
levy  a  tax  and  pay  the  interest  and  principal 
on  the  bridge  bonds  of  the  city  of  Portland, 
and  to  maintain  a  ferry  at  Sellwood. 
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1.  ZJability  for  a  pro  rata  tfiare  of  the 
debtsof  thedty  eontiniied  on  the  ter^ 
ritory  ezduded  ISrom  San  Dieg^,  under 
Btat.  1889,  p.  866,  providinff  that  it  sbaU  not  '"re- 
lle  ve  in  any  manner  whatsoever  any  part  of  suoh 
territory  from  anyliabUlty  for  any  debt  con- 
tracted by  such  municipal  corporation  prior  to 
such  exclusion.** 

8*  The  power  of  the  le^islatore  to 
change  and  rea^lnst  the  burden  of 
mnnidpal  indebtedness  after  the  division 
of  a  city,  and  after  having  declared  in  the  9ct  of 
•eparalion  in  what  manner  it  should  be  borne  by 
the  divisions,  still  remains;  and  such  future  ad- 
justments may  be  made  as  the  equities  may  sug- 
gest. 

(October  9, 1805J 

APPEAL  b^  defendant  from  a  judgment  of 
the  Superior  Court  for  San  Diego  County 
in  favor  of  plaintiffs,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial  in  an  action 
brought  to  determine  the  amount  of  the  bonded 
indebtedness  of  the  defendant  city,  which  was 
chargeable  upon  complainant's  pro|)erU  which 
had  Been  segregated  from  such  city.  Affirmed, 
The  facts  are  stated  in  the  opinion. 

Nora.— See  also  Blmon  y.  Nortbup  (OrJ  anU^  171, 
and  footnote  therewith. 
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Mesira,  William  H.  Fuller  and  Clar- 
ence L.  Barber  for  appellant 

Hem's,  S.  VL  Shortridge  and  Gibson 
9b  Titns  for  respondenta. 

Henshaw»  J.,  delivered  the  opinion  of 

the  court: 

Appeals  from  the  Judgment  and  from  the 
order  denying  a  new  trial.  Under  an  act  of 
the  legislature  approvedMarch  19, 1880  (Stat. 
1889,  p.  856) ,  a  portion  of  the  territory  form- 
erly embraced  within  the  corporate  limits  of 
the  city  of  San  Diego  was  excluded  therefrom. 
The  act  referred  to  was  in  its  nature  permit- 
si  ve.  It  provided  for  the  calling  of  an  elec- 
tion upon  petition,  at  which  election  the 
qualified  electors  within  the  territory  pro- 
posed to  be  segregated  should  vote  separately 
from  the  other  voters  of  the  municipal  cor- 
poration, and  the  votes  cast  in  such  territoiy 
should  be  canvassed  separately  from  the  votes 
cast  by  the  other  electors  of  the  municipal- 
ity. If  a  majority  of  the  votes  cast  in  the 
territory  proposed  to  be  excluded  and  a  ma- 
jority of  the  votes  cast  in  the  municipality 
proper  should  both  be  for  the  segregation, 
tiien,  after  certain  formalities  had  been  com- 
plied with,  the  territory  should  cease  to  be 
a  part  of  the  municipal  corporation,  "pro- 
vided [so  runs  the  law]  that  nothing  con- 
tained In  this  act  shall  be  held  to  relieve  in 
any  manner  whatsoever  any  part  of  such 
territory  from  any  liabilitv  H>r  any  debt  con- 
tracted by  such  municipal  corporation  prior 
to  such  exclusion  :  and  provided  fnrthf'r  that 
such  mtmicipal  corporation  is  hen  by  author* 
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Ised  to  leyy  and  collect  from  anj  territory 
10  excluded  from  time  to  time,  such  sums  of 
money  as  shall  be  found  due  from  it  on  ac- 
count of  its  Just  proportion  of  liability  for 
any  payment  on  tne  principal  or  interest  of 
such  debts;  such  assessment  and  collection 
shall  be  made  in  the  same  manner  and  at  the 
same  time  that  such  assessment  and  collec- 
tion are  levied  and  made  upon  the  property 
of  such  municipal  corporation  for  any  pay- 
ment on  account  of  such  debts :  and  provided 
further  that  any  such  territory  so  excluded 
from  any  municipal  corporation  may  at  anv 
time  tender  to  the  legislative  bod v"  of  such 
municipal  corporation  the  amount  for  which 
such  territorv  is  liable  on  account  of  such 
debts,  and  after  such  tender  is  made  such 
authority  as  is  herein  given  municipal  cor- 
porations to  levy  and  assess  taxes  on  such 
excluded  territory  shall  cease.  **  Under  this 
law,  the  territory  known  as  the  "Goronado 
Beach,"  which  contains  the  land  of  these 
plaintiffs,  was  excluded  from  the  corporate 
control  of  the  citv  of  San  Diego.  At  the 
time  of  this  exclusion,  the  city  of  San  Diego 
bad  a  bonded  indebtedness  of  $484,000 ;  and, 
after'  this  exclusion,  the  city  continued  to 
■nspsfT  and  levy  taxes  upon  the  detached  ter- 
ritory to  meet  the  requirements  of  this  bonded 
indebtedness,  which  taxes  these  plaintiffs 
duly  paid.  In  1898  the  legislature  passed 
an  act  entitled  "An  Act  Providing  lor  the 
Adjustment,  Settlement,  and  Payment  of  Any 
Indebtedness  Existing  against  Any  City  or 
Municipal  Corporation  at  the  Time  of  Ex- 
clusion of  Territory  therefrom  and  the  Divi- 
sion of  Property  thereor  (Stat.  1808,  p.  586). 
Plaintiffs  availed  themselves  of  the  provision 
of  this  act  to  have  the  court  determine  what 
proportion,  if  any,  of  the  bonded  indebted- 
ness of  San  Diego  was  properly  chargeable 
aga i nst  the  excluded  terri  tory .  The  demurrer 
of  the  defendant  city  to  their  petition  was 
overruled;  and  the  court,  after  hearing  evi- 
dence, found  the  existence  of  the  bonded 
indebtedness ;  that  all  of  the  moneys  received 
by  the  city  and  evidenced  by  this  indebted- 
ness had  been  expended  for  a  sewer  system, 
for  the  purchase  of  school  sites  and  the  erec- 
tion of  schoolhouses,  for  refunding  a  pre-ex- 
isting debt  of  the  city,  and  for  clearing  its 
titles  to  certain  real  estate,  and  for  buying 
certain  rights  of  way ;  and  that  no  portion 
of  the  money  had'  been  expended  upon  or 
within  the  excluded  territory.  The  value 
of  the  property  belonging  to  the  city  at  the 
time  of  the  segregation  was  found  to  m  9^00,  - 
000,  all  of  which  remained  within  its  bound- 
aries and  under  its  control  after  the  segrega- 
tion. It  was  further  found  tliat  the  city  of 
San  Diego  had  never  made  any  improvements 
in  the  excluded  territory,  and  had  never 
owned  any  propertv  in  It.  The  ratio  of  the 
value  of  uie  excluded  territory  to  that  of  the 
city  immediately  preceding  the  exclusion 
was  as  1  to  14.  Under  these  findings,  and 
In  strict  accord  with  the  dictates  of  the  stat- 
ute, the  court  adjudged  that  there  was  noth- 
ing due  or  to  become  due  from  the  excluded 
territory  to  the  city. 

The  chief  contention  of  the  defendant, 
raised  upon  demurrer,  pressed  in  Its  motion 
for  a  nonsuit,  and  urged  against  ttie  judg- 
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ment,  mav  be  thus  stated:  The  property 
owners  of  the  city  and  the  property  owners 
of  the  excluded  territory,  when,  in  accord- 
ance with  the  permissive  act  of  the  legisla- 
ture (Stat.  1889,  p.  856),  they  elected  to 
segregate  O>ronado  Beach,  did  so  under  a 
contract  expressed  in  the  act  itself,  by  which 
the  property  owners  of  the  excluded  territory 
were  allowed  to  remove  their  land  from  the 
jurisdiction  of  the  city,  with  the  understand- 
ing that  they  should  continue  to  pay  their 
fro  rata  share  of  the  municipal  debts  exist- 
ing at  the  time  of  the  exclusion ;  that  the 
rights  of  the  city  vested  under  this  contract 
cannot  be  destroyed  or  impaired  by  subse- 
quent legislation ;  and  that,  therefore,  to  the 
parties  to  this  controversy  the  statute  of  1898 
has  DO  applicability. 

This,  contention  is  first  met  by  the  respond- 
ents with  the  declaration  that  the  act  of  1889 
did  not  impose  or  mean  to  impose  hpro  rata 
liability  upon  the  excluded  territory,  but 
only  a  liability  for  a  just  proportion  of  the 
debt,  which  proportion  was  a  subject  of 
futuro  ascertainment  or  determination ;  and 
much  nice  argument  is  advanced  in  ita  sup- 
port. But  the  language  of  the  proviso,  that 
**  nothing  contained  in  the  act  shall  be  held 
to  relieve  in  any  manner  whatsoever  any  part 
of  such  territory  from  any  liability  for  any 
debt  contracted  by  such  municipal  corpora- 
tion prior  to  such  exclusion,  **  would  seem  to 
be  a  comprehensive  pronunciation  that  the 
segregated  territory  snould,  after  exclusion, 
be  held  by  the  same  liabilities  as  bound  it 
before ;  and,  as  before  its  exclusion  it  was 
liable  for  its  pro  rata  share  of  these  debts, . 
it  must  be  that  after  exclusion  It  remained 
flubject  to  the  same  liabilities.  We  think, 
therefore,  that,  by  the  only  just  and  reason- 
able interpretation  of  which  the  act  in  ques- 
tion is  susceptible,  the  legislature,  in  per- 
mitting the  division,  exereised  its  undoubted 
power  to  adjust  the  burden  of  the  existing 
corporate  debt,  and  decreed  that  the  excluded 
territory  should  continue  to  bear  its  former 
proportion  of  that  burden. 

The  question  that  is  left  for  consideration 
is  that  of  the  power  of  the  legislature  to 
change  and  readjust  the  burden  of  such  an 
indebtedness  after  having,  in  the  act  of  sepa- 
ration, declared  in  what  manner  it  should 
be  borne.  Municipal  corporations,  in  their 
public  and  political  aspect,  are  not  only 
creatures  of  the  state,  but  are  parts  of  the 
mschinery  bv  which  the  state  conducts  Its 
governmental  affairs.  Except,  therefore,  as 
restrained  by  the  Constitution,  the  legislature 
may  increase  or  diminish  the  powers  of  such 
a  corporation, — may  enlarge  or  restrict  its 
territorial  jurisdiction,  or  may  destroy  Its 
corporate  existence  entirely.  Says  Cooley : 
**  Restraints  on  the  legislative  power  of  con- 
trol must  be  found  in  the  Constitution  of  the 
state,  or  they  must  rest  alone  in  the  legisla- 
tive discretion.  If  the  legislative  action  in 
these  cases  operates  inlunously  to  the  mu- 
nicipalities or  to  individuals,  the  remedy  is 
not  with  the  courts.  The  courts  have  no 
power  to  interfere,  and  the  people  must  be 
looked  to.  to  right,  through  the  ballot  box, 
all  these  wrongs."  Cooley,  Const.  Lim.  6th 
ed.   p.   299.      ''A  city,"  says  ICr.   Justice 
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Field,  In  Jeffenon  dtp  Oadighi  Co.  t.  (^airk, 
05  U.  8.  644.  24  L.  ed.  531,  ''is  ooIt  a  polit- 
ical Bubdiyision  of  the  state,  maae  for  the 
oooYenient  administimtion  of  the  goverament. 
It  is  an  fnstnimentality,  with  powers  more 
or  leas  enlarged,  accord ingf  to  the  require* 
ments  of  the  public,  and  which  maj  be  in- 
creased or  repealed  at  the  will  of  the  legis- 
lature.* This  right  of  legislative  control, 
arising  from  the  very  nature  of  the  creation 
of  such  corporations,  is  established  under  the 
well -settled  doctrine  thai  such  corporations 
haye  no  vested  rights  in  powers  conferred 
upon  them  for  ciyll,  political,  or  admin- 
istrative purpoaes;  or,  as  Dillon  states  it: 
**'  Legislative  acts  respecting  the  political  and 
governmental  powers  of  municipal  corpora- 
tions not  being  in  the  nature  of  contracts,  the 
provisions  thereof  maj  be  changed  at  pleasure 
where  the  constitutional  rishts  of  creditors 
and  others  are  not  invaded."  Dill.  Mun. 
Cotd.  4th  ed.  g  68. 

The  act  of  the  lefflalatnre  in  relieving  Coro- 
nado  Beach  from  tne  corporate  control  of  San 
Diego,  and  in  adjusting  tlie  burden  of  the 
citj^s  debt,  was  undoubtedly  the  exercise  of 
a  proper  power  directed  to  the  political  and 
governmental  affairs  of  the  municipality. 
That  the  legislature,  by  the  terms  of  the  act 
iegregating  the  territory,  had  the  right  to 
dispose  of  the  common  property,  and  provide 
the  mode  and  manner  of  the  payment  of  the 
common  debt,  imposing  its  burden  in  sudi 
proportions  aa  it  saw  lit,  is  a  proposition 
undisputed  and  indisputable.  It  is  equally 
well -settled  law  that,  when  the  act  of  segre- 
gation is  ailent  as  to  the  conmion  property, 
and  common  debts,  the  old  corporation  re- 
tains all  the  property  within  its  new  bound- 
aries, and  is  charged  with  the  payment  of  all 
of  the  debts.  Upon  these  two  propositions 
the  cases  are  both  numerous  and  harmonious. 
BdapU  V.  Alameda  OourUy,  S6  Cal.  641 ;  Hughei 
T.  moing,  98  Cal.  414 ;  Lo$  AngeU$  County 
T.  Grange  County,  97  Cal.  829;  Depere  v. 
BeUeffue,  81  Wis.  120,  11  Am.  Rep.  602; 
Laramie  County  Comre,  t.  Albany  County 
Gomre,  92  XT.  8.  807,  28  L.  ed.  662 ;  Lyetm- 
ing  County  v.  Union  County,  16  Pa.  166,  58 
Am.  Dec  676 ;  Mount  Pleaeant  t.  Beekwith, 
100  U.  8.  614,  26  L.  ed.  699 :  Layton  v.  Iieu> 
Crleam,  12  La.  Ann.  616 ;  Bdoit  v.  Morgan, 
74  U.  8.  7  Wall.  619,  19  L.  ed.  206.  There 
is  authority,  however,  holding  that,  when 
the  legislaturo  has  spoken  in  the  original 
act,  rights  vest  under  it  which  may  not  be 
impaired ;  and  it  is  upon  these  cases  that  ap- 
pellants rely.  Thus,  in  Bouidoih/iam  v.  RiA- 
mond,  6  Me.  112,  19  Am.  Dec.  197,  the  su- 
preme court  of  Maine  decided  in  1829  that  as 
the  act  of  the  legislature  dividing  the  town 
of  Bowdoinham,  and  incorporating  a  part  of 
it  into  a  new  town,  by  the  name  of  Rich- 
mond, enacted  that  the  latter  should  be  held 
to  pay  its  proportion  towards  the  support  of 
all  paupers  then  on  expense  in  Bowdoinham, 
a  later  act  exonerating  the  new  towD  from 
this  liability  was  void.  The  court  held  that 
by  the  former  act  a  vested  right  of  action 
arose  in  favor  of  the  old  town  against  the 
new,  and  that  the  later  act,  in  destroyinff 
this  right,  impaired  the  obligation  of  the 
contract  on  the  part  of  Richmond  created  by 
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the  first  act  Just  how  the  ooort  veached  the 
conclusion  that  a  contract  was  croated  by  the 
first  act  is  not  plain,  bat  it  seems  to  have 
been  baaed  somewhat  upon  the  conviction 
that  the  assent  of  the  old  town  was  neoeasaiy 
to  the  segregation.  The  opinion,  however, 
looks  for  auUiority  to  the  case  ei  BampMre 
County  Y.FrankHn  Ceiunty  (decided  in  1819), 
16  Mass.  76.  In  that  case  the  legislatoro 
had  created  the  county  of  IVanklin  out  of 
territory  formerly  a  part  of  the  county  of 
Hampshire.  The  act  was  silent  as  to  the 
disposition  of  the  public  property  and  the 

fmblic  debt.  By  an  act  passed  two  yeara 
ater,  the  legislature  provided  in  effect  that 
if,  at  the  time  of  the  segregation,  there  were 
funds  belonging  to  the  county  of  Hampshire 
in  excess  of  Its  debts,  the  new  county  should 
be  entitled  to  such  proporticm  of  those  funds 
as  Uie  assessed  value  of  the  property  of  the 
new  county  bore  to  the  assessed  value  of  the 
property  of  the  old.  The  supreme  court  de- 
cided, in  accordance  with  the  undoubted  rule, 
that  as  the  first  act  was  silent  upon  the  sub- 
ject, all  of  the  common  property  within  its 
limits  belonged  to  the  old  county,  which  waa 
likewise  charged  with  all  existing  debts. 
It  further  held  that  rights  vested  under  this 
act,  and  that  the  later  act  providing  for  an 
apportionment,  violated  these  rights  in  at- 
teinpting  to  give  the  property  of  Hampshire 
to  BranKlin  county ;  in  other  words,  that  the 
later  act  created  a  debt  from  Hampshire  to 
Fntnklin  county  which  before  had  not  ex- 
isted. It  is  to  be  noticed  that  in  this  case 
the  original  act  was  silent  as  to  common 

f property  and  debts,  but  as,  in  such  case,  the 
aw  steps  in  and  makes  disposition  of  them, 
the  silence  was  deemed  equivalent  to  an  af- 
firmative declaration  of  the  legislature  mak- 
ing disposition  which  could  not  afterwards 
be  modified. 

But,  distinguished  as  are  the  courts  which 
have  announced  this  doctrine,  their  views 
have  not  been  followed,  and  the  decisions 
themselves  have  been  elsewhere  criticised  and 
rejected,  until  it  mav  be  safely  said  that  it 
is  the  general  rule  that,  where  the  original 
act  does  not  make  disposition  of  the  common 
property  and  debts,  the  legislature  may  at 
any  suMequent  time,  by  later  act,  apportion 
them  in  such  manner  as  seems  to  be  Just  and 
equitable.  Under  the  decisions  adopting  thia 
rule,  the  theory  of  vested  rights  and  contract- 
ual relations  is  rejected  as  being  a  false  quan- 
tity in  the  dealings  of  the  sovereign  state 
with  its  governmental  agents  and  mandato- 
ries ;  and  while  it  is  not  denied  that  the  state 
may  make  a  contract  with  a  municipal  cor- 
poration, or  may  permit  municipal  corpore- 
tions  to  enter  into  binding  contracts  wltli 
each  other,  which  contracts  it  cannot  impair, 
these  contracts  must  be  in  their  nature  pri- 
vate, although  the  public  may  derive  a  com- 
mon benefit  from  them,  and  the  contracting 
cities  are  as  to  them  measured  by  the  same 
rules  and  entitled  to  the  same  protection  aa 
would  a  private  corpontion.  The  subject 
of  such  a  contract,  however,  can  never  be  a 
matter  of  municipal  poli^  or  of  civil  or  po- 
litical power,  for  the  legislature  itself  can- 
not surrender  its  supremacy  as  to  these  thinga^ 
and  thus  abandon  its  prerogatives,  and  atrip 
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Itaelf  of  Its  inhereiit  and  Inalienable  right 
of  control. 

Of  the  cases  so  holding,  either  directly  or 
impliedlj,  a  few  may  profitably  be  men- 
tioned: In  BiMand  ChufUy  ▼.  Laurenee 
Chunty,  Id  111.  1,  the  facts  were  that  the 
former  conn^  had  been  carved  oat  of  the 
territory  of  the  latter  by  an  act  making  no 
disposition  of  the  county  property.  The  state 
had  given  to  the  county  of  Lawrence  a  lar>?e 
anm  of  money,  which  it  held  at  the  time  of 
segregation.  By  a  later  act  the  legislature 
declared  that  the  new  county  should  be  en- 
titled to  reoeiye  from  the  old  a  certain  pro- 
portion of  this  fund,  which  sum  the  old 
coon^  tefosed  to  pay  under  the  claim  of 
▼estea  right  and  ownership.  The  supreme 
court  upheld  the  act,  declaring  that  there 
was  no  contract  between  the  state  and  the 
old  ooun^,  which  was  merely  the  state's 
Ment.  The  case  of  EiimpMre  County  r. 
JfankUn  Oouniy,  »upra^  is  nnfayorably  re- 
Tiewed.  In  Arry  Oiuniy  ▼.  Oanteay  County, 
O  AriL  480,  6  L  R.  A.  666,  the  original 
act  detaching  territory,  made  no  anportion- 
ment  of  the  debt.  A  later  act,  wnich  did 
iOb  was  attacked  as  unconstitutionaL  The 
mpreme  court  there  said :  "  The  earlier  doc- 
trine (still  followed  by  some  courts)  was  that 
the  act  detaching  the  territoir  must  appor- 
tion the  debt,  and  that  it  could  not  be  sub- 
•eqnendy  taken  from  the  old  and  imposed 
tipoii  the  new  county.  Ham/pMre  County  t. 
MmkUn  Oouniy,  16  Mass.  76 ;  BowtMnJum 
T.  Biekmond,  6  Me.  118,  19  Am.  Rep.  197. 
Tiie  better  doctrine  is,  that  the  power  of  the 
legialature  to  impose  the  debt  of  the  one 
coon^  upon  another,  depending  upon  the 
ezifllnioe  of  a  moral  obligation  from  the  new 
county,  or  the  county  receiving  new  terri- 
tory^  to  pay  part  of  the  old  debt,  the  legis- 
lators may  so  ordain  whenever  it  finds  the 
moiml  obligation  to  exist."  In  Dunmore*$ 
App.  53  Pa.  874,  four  boroughs  were  erected 
In  »  township  which  was  heavily  in  debt. 
By  act  afterwards  passed,  the  burden  of  the 
drat  was  to  be  apportioned  by  commissioner 
between  the  boroughs  and  the  townshi  p.  The 
sapteme  court  of  Pennsvlvania  upheld  the 
act.  In  LaiyUm  v.  New  OrUans,  13  La.  Ann. 
615,  the  act  of  the  legislature  consolidating 
BBYetal  mimicipalities  into  one  government, 
Imown  as  the  ^Gity  of  New  Orleans,"  pro- 
vided that  the  debts  of  each  should  be  liqui- 
dated by  taxation  upon  its  own  inhabitants. 
Afterwards,  by  another  act»  it  was  provided 
that  the  debts  should  be  paid  by  taxation 
vnlformly  upon  all  the  property  of  the  new 
ei|y.  The  court  held  that  the  earlier  act  was 
not  a  oontract,  and  no  rights  vested  under 
tt ;  and  that,  as  in  these  matters  the  legisla- 
tore  is  supreme,  it  could  change  its  policy 
and  readlnst  these  debts.  In  Baltimore  v. 
BtaU,  15  lid.  876,  74  Am.  Dec.  678,  the  court 
says:  ^'Tlie  doctrine  that  there  is  a  funda- 
mcDtal  principle  of  right  and  Justice  inherent 
in  the  nature  and  spirit  of  the  social  compact 
that  rises  above  and  restrains  the  power  of 
legislation,  cannot  be  applied  to  the  legis- 
latnie  whoi  exercising  its  sovereignty  over 
public  charters  nanted  for  the  purpose  of 
government."  fiiys  Dill.  Mun.  Gorp.  4th 
ed.  t  188:    ''But  upon  the  division  of  the 
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old  corporation,  and  the  creation  of  a  new 
corporation  out  of  part  of  its  inhabitants  and 
territory,  or  upon  the  annexation  of  part  to 
another  corporation,  the  legislature  may  pro- 
vide for  an  equitable  apportionment  or  dii vi- 
sion of  the  property,  and  impose  upon  the  new 
corporation,  or  upon  the  people  and  teiritory 
thus  disannexed,  the  obligation  to  pay  an 
equitable  proportion  of  the  corporate  debts. 
The  charters  and  constituent  acts  of  public 
and  municipal  corporations  are  not,  as  we 
have  before  seen,  contracts,  and  they  may  be 
changed  at  the  pleasure  of  the  legislature, 
subject  only  to  the  restraints  of  special  con- 
stitutional provisions,  if  any  there  be.  And 
it  is  an  ordinary  eiercise  of  the  legislative 
dominion  over  such  corporations  to  provide 
for  their  enlargement  or  division,  and,  in- 
cidental to  this,  to  apportion  their  property, 
and  to  direct  the  manner  in  which  their  debts 
or  liabilities  shall  be  met,  and  by  whom. 
The  opinion  has  been  expressed  that  the  par- 
tition of  the  property  must  be  made  at  the 
time  of  the  division  of,  or  change  in,  the 
corporation,  since,  otherwise,  the  old  corpo- 
ration becomes,  under  the  rule  Just  before 
stated,  the  sole  owner  of  the  property,  and 
hence  cannot  be  deprived  of  it  by  a  subse- 
quent act  of  the  legislature.  But,  in  the 
absence  of  special  constitutional  limitations 
upon  the  legislature,  this  view  cannot,  per- 
haps, be  maintained,  as  it  is  inconsistent  with 
the  necessary  supremacv  of  the  legislature 
over  all  its  corporate  and  unincorporated  bod- 
ies, divisions,  and  parts,  and  with  several 
well •  considered  adjudications.  ^  To  the  same 
ffeneral  eifect  are  the  cases  of  Laramie  County 
Qmn.  V.  Albany  County  Comn,  92  U.  S.  807, 
88  L.  ed.  552 ;  Mount  PteaiOfit  v.  BeekiHth, 
100  U.  8.  514,  25  L.  ed.  699 ;  8cituaU  v.  Wep- 
m4mth,  108  Mass.  128 ;  WiUimantie  School  8o6. 
V.  Firet  School  Soc.  14  Conn.  457 ;  Guilford 
V.  Chenango  County  8uper$.  18  N.  Y.  148. 

In  this  state  the  power  of  the  legislature 
to  make  such  subsequent  adjustments  was 
early  declared  in  PMpJtf  v.  Alameda  County, 
26  Cal.  641.  Alameda  county  wiis  created 
out  of  the  territory  of  Contia  Costa  county 
in  1858.  At  the  time  of  the  separation, 
wContra  Costa  county  owed  for  a  bridge  which 
had  been  constructed  upon  the  territory  set 
apart  for  Alameda  county.  The  original  act 
made  no  provision  for  the  payment  of  this 
indebtedness,  which  thus  remained  a  charge 
against  the  old  county..  By  two  separata 
later  acts,  the  legislature  provided  for  the 
apportionment  of  the  debt,  putting  a  part  of 
the  burden  upon  Alameda  county.  These 
acts  were  upheld  as  a  proper  exercise  of  legis- 
lative power.  And,  indeed,  it  is  not  easy 
to  see  now  the  opposite  view  can  be  main- 
tained. Since  the  legislative  power,  within 
constitutional  limitations,  is  supreme  in  the 
matter,  since,  in  the  first  apportionment,  the 
people  affected  are  entitlea  to  no  voice  (ex- 
cept through  their  representatives) ,  and  since 
the  act  of  the  legislature  is  not  in  the  nature 
of  a  contract,  it  cannot  logically  be  held  that 
the  power  has  been  exhausted  by  its  first  ex- 
ercise. The  right  still  remains  to  make  such 
future  adjustments  ss  the  equities  may  sug- 
gest. Nor,  in  the  operation  of  the  act  in 
question  upon  the  city  of  San  Diego,  can  we 
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perceive  any  haidshlp.  It  had  at  the  time 
of  the  segregation  $600,000,  acquired  while 
Ooronado  Beach  was  a  part  of  its  territory, 
and  partially  acquired,  doubtless,  by  taxa- 
tion upon  this  land.  All  of  this  property  it 
retains.  All  of  the  moneys  evidenced  by  the 
bonded  indebtedness  were  expended  within 
its  present  territorial  limits,  and  no  dollar 
of  it  went  to  improve  the  excluded  territory. 
Having  all  of  the  common  property  and  all 
of  the  fruits  of  the  common  debt,  it  is  oer- 
tainl  V  not  onerous  or  oppressive  that  it  should 
be  asked  to  pay  for  what  has  been  expended 
for  its  exclusive  benefit.  In  a  certain  sense, 
it  is  true  that  Coronado  Beach  was  also  beue- 
flted  by  these  expenditures.  In  the  same 
sense,  San  Mateo  county  is  benefited  by  the 
public  improvements  of  the  city  and  county 
of  San  Fraucisco ;  but  it  has  never  been  as- 
serted that  for  such  benefits  a  sister  county 
should  be  called  upon  to  pay. 

TJie  judgment  and  order  appealed  from  are 
qfflrmed. 

We  concur :  Beatty,  Ch.  J.  ;  Harrison* 
J.  ;  Temple*  J. ;  Van  Fleet,  J.  ;  Gar- 
outte*  J. 


WEINSTOCK,    LUBIN,    A    COMPANT. 

ReepU,, 
«. 

H.  MARES,  Appt. 
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1«  The  words  ''meehanies'  store**  may 
be  made  a  tradename,  aod  the  user  thereof 
entitled  to  protection  from  the  use  of  suoh  words 
by  a  competitor  in  businesB  for  the  purpose  of 
deceiving  the  public,  and  especially  the  customers 
of  the  former. 

2.  A  mandatory  injtmetion  to  compel 
a  person  to  distinguish  liis  place  of 
basin  ess  in  some  mode  or  form  that  sliaU  be 
e  sufficient  indication  that  it  is  a  different  place 
of  business  from  that  of  a  competitor  should  be 
eranted,  where  he  has  imitated  the  building  of 
another  dealer  in  the  same  business  so  closely  as 
to  deceive  customers  and  with  intent  to  deoeiye 
them,  and  has  omitted  the  use  of  any  name  or 
sign  which  could  designate  the  true  proprietor- 
ship of  the  store;  but  it  would  be  too  strict  a 
rule  to  compel  him  to  show  the  proprietorship 
of  his  store. 

(October  IS,  189&.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  Sacramento  City 
in  favor  of  plaintiff  in  an  action  brought  to 
compel  defendant  to  cease  interferinff  witli 
plaintiff's  business  and  tradename.  Senereed 
in  part. 

The  facts  are  stated  in  the  opinion. 

^^-^^       -^-^^^i— ^^-^  ■  ,^_^^^__^„.,„^ 

Nora— This  is  believed  to  be  the  ilrst  case  In 
which  a  court  has  compelled  a  defendant  for  the 
purpose  of  distinguishing  his  business  from  that 
ol  a  rival  to  perform  acts  of  a  positive  kind  as  dis- 
tinguished ftom  the  prohibition  of  acts  causing 
infringement. 

As  to  the  power  of  equity  to  grant  mandatory 
Injunctions,  see  MoundsvUle  v.  Ohio  lUver  K.  Co. 
(W.ya.)20L.B.A.iaL 
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Meetire,  Holl  4b  Dmia  for  appellant. 
Meure.  Johnsons  Johnson*  4b  Johnson 

for  respondent. 

Garontte*  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  is  a  corporation  carrying  on  a 
large  clothing  and  dry-goods  business  in  the 
city  of  Sacramento.  Defendant  is  also  a 
dealer  in  clothing  of  the  same  general  char- 
acter, and  is  carrying  on  business  in  a  build- 
ing adjoining  plaintiff^s  place  of  business. 
The  present  action  is  one  of  injunction,  and 
by  its  decree,  among  other  thin/^,  the  court 
ordered  defendant  to  refrain  from  further  use 
of  the  name  **  Mechanical  Store**  as  the  deeig- . 
nation  of  his  place  of  business,  and  further 
decreed  that  defendant  maintain  and  place  in 
a  conspicuous  part  of  his  store,  and  also  In 
a  conspicuous  place  on  the  outside  or  front 
thereof,  a  sign  showing  the  proprietorship 
of  his  said  store,  tn  letters  sufficiently  large 
to  be  plainly  observable  by  passers-by  and 
customers  entering  therein.  Defendant  ap- 
peals from  the  foregoing  portions  of  the  Judg- 
ment. 

The  Judgment  is  based  upon  certain  fiiid- 
ines  of  fact  made  by  the  trial  court  upon  the 
evidence  offered  at  the  trial,  and  no  com- 
plaint is  now  heard  that  this  evidence  does 
not  fully  support  these  findings.  It  there- 
fore follows  that  the  merit  oi  this  appeal 
S resents  itself  upon  a  consideration  of  those 
ndings  and  the  decree  based  thereon.  These 
findings  of  fact  are  full  and  in  detail,  and, 
for  present  purposes,  we  deem  it  sufficient 
to  state  the  general  tenor  and  effect  of  some 
of  them.  (1)  The  court  finds  that  on  or  about 
the  8th  day  of  October,  1874,  H.  Weinstock 
and  D.  Lubin  entered  into  a  copartnership 
under  the  firm  name  and  style  of  Weinstock 
&  Lubin,  of  the  city  of  Sacramento,  and,  as 
such  partners,  engaged  in  the  business  of 
dealing  in  wearing  apparel  for  men,  women, 
and  children,  and  that  said  Weinstock  & 
Lubin  selected  as  the  name  of  their  place  of 
business  " Mechanics'  Store,**  and  designated 
the  same  by  that  appellation,  by  which  name 
their  said  store  thenceforth  was  continually 
known ;  that,  in  the  management  and  con- 
duct of  their  business,  they  fixed  a  price 
upon  each  and  every  article  carried  by  them 
in  the  stock  of  said  store,  and  marked  tho 
said  prices  in  figures  upon  each  article,  and 
sold  such  articles  at  the  prices  so  marked, 
and  never  deviated  therefrom ;  and  they  ad- 
vertised the  said  method  of  doing  business  ex- 
tensively throughout  the  entire  Pacific  coast 
by  means  of  newspapers,  etc.,  by  means 
whereof  their  said  method  of  doing  business 
became  widely  known  to  the  trade  and  pub- 
lic throughout  the  entire  Pacific  coast,  and 
by  reason  whereof  it  became  and  was  well 
known  to  the  trade  and  public  In  California 
and  the  other  states  and  territories  of  the  Pa- 
cific coast  that  at  the  store  of  said  Weinstock 
&  Lubin  only  one  price  was  charged  for  goods 
sold  therein,  and  that  no  deviation  from  said 
price  was  permitted.  (2)  That,  by  care,  at- 
tention, skill,  and  strict  adherence  to  business 
and  the  rules  as  aforesaid,  this  plaintiff  has 
materially  increased  the  volume  and  import- 
ance and  value  of  said  business,  and  enhanced 
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the  good  will  Uiereof,  mod  the  laid  plaintiff 
liaa  established  for  the  said  store  and  busiDess 
throughoat  the  said  states  and  territories  a 
wide  and  honorable  reputation,  and  thereby 
said  business  has  become  extensiTO  and  vaf- 
nable  and  profitable,  and  the  pnblic  have  be- 
come aoenstomed  to  plaintiff^s  said  method 
of  doing  business,  and  have  been  induced  to 
rely,  and  do  rely,  upon  the  good  faith  of  the 

f plaintiff  in  managing  and  conducting  its  bus- 
ness  in  the  manner  aforesaid,  and  by  reason 
thereof  have  been  induced  to  bestow  and  do 
bestow  upon  the  plaintiff  their  custom,  trade, 
patronage,  and  business.  (8)  That  on  or  about 
1886  the  defendant,  who  had  previously  beeo 
engaged  in  business  elsewhere,  and  was  with- 
out any  established  reputation  of  his  own,  and 
whose  business  was  unknown  to  the  trade  and 

Sneral  public,  removed  his  business  from 
9  place  he  then  occupied  to  the  premises 
on  the  east  of  and  near  the  premises  of  this 
plaintiff ;  and  the  defendant  then  and  there 
engaged  in  a  similar  line  of  trade  as  this 
plaintiff,  and  ever  since  then  he  has  main- 
tained and  conducted,  and  still  maintains 
and  conducts,  the  said  store  at  said  place, 
and  carries  on  the  said  business  therein ;  and 
he  named  his  store  in  the  year  1887  or  there- 
abouts the  **  Mechanical  Store. "  (4)  That  the 
defendant,  well  knowing  the  foregoing  facts, 
and  contriving,  intending,  and  designing 
fraudulently  to  injure  this  plaintiff,  and  to 
obtain  undue  advantage  of  plaintiff,  and  to 
deprive  the  plaintiff  of  its  business,  and 
fraudulently  and  unlawfully  to  increase  his 
own  business,  and  to  pirate  and  make  use  of 
and  appropriate  to  himself  the  good  will  of 
the  plaintiff's  business,  and  the  said  reputa- 
tion and  honorable  esteem  and  confidence  that 
the  plaintiff  enjoyed  in  the  minds  of  the 
people  of  the  Pacific  coast,  and  in  order  to 
create  confusion  in  the  public  mind,  and  to 
take  advantage  of  the  standing  that  the  plain- 
tiff by  its  aforesaid  acts  had  acquired  in  said 
territorv,  and  fraudulently  designing  to  de- 
ceive the  public  and  people  intending  to 
trade  with  the  plaintiff,  and  to  divert  the 
custom  of  the  plaintiff  to  himself,  and  to 
deprive  the  plaintiff  of  its  customers  and  of 
Uie  trade,  and  to  induce  the  people  to  trade 
with  the  defendant  under  the  belief  that  they 
were  trading;  with  the  plaintiff,  and  for  the 
purpose  of  deceiving  plaintiff*s  customers 
and  persons  intending  to  trade  with  plain- 
tiff into  believing  that  the  defendant's  store 
was  that  of  the  plaintiff,  and  thereby  induc- 
ing them  to  enter  said  store  of  defendant  to 
trade  with  said  defendant,  to  his  profit,  and 
in  order  to  carry  out  his  fraudulent  and  cor- 
rupt designs  as  aforesaid,  — the  defendant  has 
persistently  carried  out  a  system  of  deceit 
and  misrepresentations  concerning  his  store 
and  its  ownership,  in  connection  with  plain- 
tiff*s  store  and  business,  as  follows:  That 
in  1891  plaintiff,  at  its  place  of  business, 
erected  a  store,  the  front  of  which  is  of  pe- 
culiar architecture,  containing  arches  and  al- 
coves, of  which  there  was  none  other  similar 
in  the  city  of  Sacramento ;  that  afterwards  the 
defendant,  at  his  said  place  of  business,  and 
adjoining  plaintiff's  store,  erected  a  build- 
ing which,  so  far  as  the  first  or  lower  story 
Is  concerned,  was  and  is  similar  In  architec- 
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ture  in  every  respect  to  the  store  of  plaintiff, 
so  much  so  that  passers-by  were  liable  to  go 
into  the  store  of  defendant  thinking  that  they 
were  entering  the  store  of  plaintiff,  and  that 
customers  of  plaintiff  in  many  instances  did 
so  enter  the  store  of  defendant  thinking  thev 
were  in  the  store  of  plaintiff ;  that  defendant 
had  no  sign  inside  of  his  store  or  on  the  out- 
side of  his  store  by  which  customers  could 
for  themselves  ascertain  tiie  true  proprietor- 
ship thereof ;  that  the  erection  of  the  defend- 
ants building  exactly  the  same  as  plaintiff's 
building  in  every  particular,  and  the  adop- 
tion of  the  use  of  the  words  **  Mechanical 
Store, "  and  the  absence  of  any  name  or  sign 
upon  or  In  defendant's  store  designating  the 
true  proprietorship  of  defendant's  store,  were 
all  done  by  the  defendant  for  the  purpose  of 
deceiving  the  public,  and  more  especially 
plaintiff"s  customers,  and  enticing  and  pirat- 
ing and  securing  the  patronage  of  said  cus- 
tomers from  plaintiff  to  defendant.  (5)  That, 
by  the  aforesaid  means  the  defendant  has  di- 
verted from  the  plaintiff  a  large  part  of  plain- 
tiff's trade  and  custom;  has  induced  many 
persons  to  trade  with  the  defendant  who  oth- 
erwise would  have  traded  with  the  plaintiff ; 
has  sold  large  quantities  of  goods  in  his  said 
store  to  persons  who,  but  for  said  acts  of  de- 
fendant, would  have  purchased  said  ^oods 
of  the  plaintiff;  has  deprived  the  plaintiff 
of  a  large  share  of  its  legitimate  profits ;  has 
injured  the  business  and  reputation  of  the 
plaintiff ;  has  impaired  the  confidence  of  the 
public  in  the  plaintiff  and  its  method  of  doing 
business ;  and  has  deprived  the  plaintiff  of  a 
laree  number  of  its  customers  and  patrons. 

The  foseffoing  chapter  of  facts  makes  inter- 
esting reading,  and  we  first  turn  our  atten- 
tion to  that  portion  of  the  judgment  restrain- 
ing defendant  from  the  further  use  of  the 
words  **  Mechanical  Store"  as  a  designation 
of  his  place  of  business.  We  see  but  little 
difficulty  in  arriving  at  a  conclusion  upon 
this  branch  of  the  case.  Defendant  assails 
the  iudgment  in  this  particular  with  but  ti 
single  weapon.  He  insists  that  the  words 
**  Mechanics*  Store"  are  not  the  subject  of 
trademark,  and  that  therefore  plaintiff  can 
have  no  exclusive  right  to  them.  As  we 
view  the  picture  presented  by  the  findings 
of  fact,  the  question  as  to  what  may  or  may 
not  be  the  subject  of  trademark  is  not  the 
problem  to  be  solved.  That  these  words  aro 
of  a  kind  that  may  be  used  as  a  tradename 
we  have  no  doubt,  and,  having  established 
that  fact,  we  are  required  to  pursue  the  in- 
vestigation no  further.  That  certain  names 
and  designations  which  may  not  become  tech- 
nical or  specific  trademarks  mar  become  the 
names  of  articles  or  of  places  of  business,  and 
thereby  the  use  thereof  receive  the  protection 
of  the'law,  cannot  be  doubted,  for  the  cases 
everywhere  recognize  that  fact.  The  learned 
Judge  said  in  Lee  v.  Ealey,  L.  R.  6  Oh.  150 : 
**!  quite  agree  that  they  [the  plaintiffs]  have 
no  propertv  in  the  name,  but  the  principle 
upon  whid^  the  cases  on  this  subject  proceed 
is,  not  that  there  is  property  in  the  word, 
but  that  it  is  a  fraud  on  a  person  who  has 
established  a  trade,  and  carries  it  on  under 
a  given  name,  that  some  other  person  should 
assume  the  same  name,  or  the  same  name 
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with  a  slight  ftltention,  in  lach  a  way  at 
to  indnoe  penons  to  deal  with  him  in  the  be- 
lief that  thej  art  dealing  with  the  person 
who  has  given  a  reputation  to  the  name." 
A  similar  doctrine  is  declu^  in  Olen  d  K 
Mfg,  Oo.  T.  Eaa,  61  N.  T.  326, 19  Am.  Rep. 
278,  and  also  In  the  late  case  of  OoaU  ▼.  Jfar- 
Tick  Thread  Oo.  149  U.  B.  662,  87  L.  ed.  847. 
This  court  said  in  Pierce  t.  OuUta/rd,  68 
Gal.  71,  68  Am.  Rep.  1 :  "We  are  of  opin- 
ion that  it  is  not  necessary  to  decide  whether 
the  plaintiff's  label  with  the  accompanying 
words  and  devices  constituted  a  trademark, 
and  as  such  the  exclusive  property  of  the 
plaintiff,  for  the  reason  that  it  is  a  fraud  on 
a  person  who  has  established  a  business  for 
his  goods,  and  carries  it  on  under  a  given 
name  or  with  a  particular  mark,  for  some 
other  person  to  assume  the  same  name  or 
mark,  or  the  same  with  a  slight  alteration 
in  such  a  way  as  to  induce  persons  to  deal 
with  him  in  the  belief  that  they  are  dealing 
with  'the  person  who  has  given  a  reputation 
to  the  name  or  mark."  The  same  general 
principle  is  also  recognized  and  approved  in 
BehfMt  V.  Brieg,  100  Oal.  672,  22  L  R.  A. 
790.  While  in  these  two  cases  the  fact  ap- 
pears that  the  defendants  were  selling  an 
inferior  article,  and  thereby  deceiviDg  and 
defnfiiding  the  public,  it  is  not  apparent  that 
such  fact  was  a  necessary  element  in  point- 
ing the  judgment.  Neither  do  we  consider 
it  so  upon  principle ;  and  In  cases  without 
number,  restraining  defendants  from  tres- 
passing upon  the  good  will  of  plaintiff's 
business,  such  fact  was  an  element  foreign 
to  the  litigation.  It  mav  be  said  that  the 
adjudged  cases  for  relief  are  based  solely 
upon  the  ffround  of  loss  and  damage  to  the 
tradesman^  business,  by  unlawful  competi- 
tion. In  Lew  V.  Walker^  Ck)z,  Man.  Trade- 
mark Cas.  No.  689,  the  learned  Judge  de- 
clared :  "The  court  interferes  solely  tot  the 
purpose  of  protecting  the  owner  or  a  trade 
or  business  from  a  fraudulent  invasion  of 
that  business  by  somebody  else.  It  does  not 
interfere  to  prevent  the  world  outside  from 
being  misled  into  anything." 

While  our  statutes  attempt  to  deal  with 
trademarks,  and  provide  for  the  filing  thereof 
with  the  secretary  of  state,  with  accompaDv- 
ing  affidavits,  etc. ,  yet  tradenames  are  equal  ly 
protected  upon  analoffous  principles  of  law. 
And  that  the  words  ^Mechanics'  Store"  may 
be  made  a  tradename,  and  the  user  thereof 
become  entitled  under  the  law  to  protection 
from  pirates  preying  upon  the  sea  of  com- 
mercial trade,  we  have  no  doubt.  We  think 
the  defendant  should  be  restrained  from  the 
use  of  the  words  "Mechanical  Store."  The 
court  has  declared  the  fact  to  be,  and  it  is 
not  challenged  by  defendant  that  Uiese  words 
were  used  as  a  designation  of  his  store  for 
the  purpose  of  deceiving  the  public,  and  es- 
pecially plaintiff's  customers,  and  thereby 
securing  the  advantages  and  benefits  of  the 
good  will  of  plaintiff's  business.  To  say 
Uiat  such  conduct  upon  the  part  of  defend- 
ant is  unfair  bnsiness  competition  is  to  state 
the  fact  in  the  mildest  terms.  In  OelluMd 
Mfg.  Oo,  T.  OeUonUe  JM.  €h.  82  Fed.  Rep. 
97,  Justice  Bradley,  of  the  Supreme  Ck>urt 
of  the  United  States,  in  speaking  to  the  ques- 
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tion  of  similaritT  In  name,  said:  "It  Is 
not  identical  with  the  complainant's  name. 
That  would  be  too  gross  an  Invasion  of  the 
complainant's  right  Similarity,  not  Iden- 
tity,  is  the  usual  recourse  when  one  party 
seeKs  to  benefit  himself  by  the  good  name  of 
another.  What  similaritr  is  sufficient  to 
effect  the  object  has  to  be  determined  in  each 
case  by  its  circumstances.  We  may  say, 
generally,  that  a  similarity  which  would  be 
likely  to  deceive  or  mislead  an  ordinary  un- 
suspecting customer  is  obnoxious  to  the  law. " 
In  this  case  the  trial  court  determined  that 
there  was  a  sufficient  similarity  in  the  names 
to  deceive  the  public;  that  the  defendant 
adopted  the  name  for  the  purpose  of  deceiv- 
ing the  public  and  securing  plaintiff's  busi- 
ness; and  that  such  results  had  followed. 
These  things  being  true,  the  decree  must  go 
against  him. 

The  remaining  branch  of  the  case  presents 
a  novel  and  original  proposition  of  law.  In 
its  facts  we  apprehend  no  case  like  it  can  be 
found,  either  in  this  country  or  England. 
The  decree  orders  the  defendant  to  place, 
both  upon  the  outside  and  Inside  of  his  store, 
a  sign,  plainly  legible  to  customers  and  pass- 
en-by,  indicating  his  proprietorship ;  and, 
while  the  power  of  the  court  to  issue  manda- 
tory injunctions  in  many  cases  must  be  con- 
ceded, yet  cases  where  such  power  has  been 
exercised  have  eenerally  involved  mattera  of 
nuisance,  or  at  least  cases  where  courts  have 
ordered  the  subject-matter  of  the  litigation 
to  be  placed  in  its  original  condition ;  as, 
for  instance,  the  removing  of  obstructions  to 
ancient  lights.  But  let  us  for  a  moment  turn 
our  attention  to  the  facts  of  this  case.  Tlie 
store  of  plaintiff  was  known  as  the  "Mechan- 
ics' Store."  By  various  kinds  of  advertis- 
ing, and  attention,  honesty,  and  skill  in  the 
conduct  of  the  business,  it  increased  the  vol- 
ume thereof  and  enhanced  its  good  will,  and 
throughout  the  Pacific  coast  established  tor 
it  a  wide  and  honorable  reputation  as  a  fair 
and  reliable  house  with  which  to  deal.  Plain- 
tiff erected  a  store  building  of  peculiar  ar- 
chitecture, there  being  none  like  it  in  the 
city  of  Sacramento ;  and  defendant  thereupon 
erected  a  store  building,  immediately  adjoin- 
ing that  of  plaintiff,  in  every  respect  of 
similar  architecture.  It  further  appean  that 
defendant  erected  this  particular  kind  of 
building  for  the  purpose  of  deceiving  the 
public,  and  securing  the  patronage  of  plain* 
tiff's  customers ;  and  for  ttie  same  purpose  he 
refrained  from  placing  any  sign  In  or  upon 
the  building  indicating  the  proprletonhip  of 
the  business,  or  desiffnating  ft  In  any  way 
so  that  it  might  be  distinguished  from  the 
store  of  plaintiff.  And,  by  reason  of  these 
acts  of  aefendant,  many  of  plaintiff's  cus- 
tomers were  deceived  into  purchasing  goods 
in  defendant's  store,  believing  that  they  were 
trading  in  plaintiff's  store;  iind  defendant 
thus  diverted  from  the  plaintiff  a  large  part 
of  Its  trade  and  custom,  and  thereby  injured 
its  business  and  curtailed  the  value  of  its 

?;ood  will.  Upon  this  bald  statement  of 
acts,  it  cannot  be  gainsaid  that  defendant 
has  done  the  plaintiff  wrong ;  and  it  is  said 
that  for  every  wrong  there  Is  a  remedy. 
These  facts  certainly  indicate  a  case  of  un 
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lawful  Irasineis  eompetitlon,  and  courts  of 
equitj  hsTe  oTer  been  ready  to  declare  such 
things  odious.    It  is  strange  if  plaintiff  may 
be  deprired  of  the  fruits  of  a  long  course  of 
honest  and  fair  dealing  in  business  by  such 
wicked  oontriyances,  and,  upon  appeal  to 
the  courts  for  relief,  should  be  told  there 
is  no  relief.       This  cannot  be  so,  for  the 
whole  law  of  trademarks,  tradenames,  eta, 
is  recognized,  approved,  and  enforced  for  the 
Tery  purpose  of  protecting  the  honest  trades- 
man from  a  like  loss  and  damage  to  that 
which  threatens  this  plaintiff ;  and  the  fact 
that  the  question  comes  to  us  in  an  entirely 
new  guise,  and  thatthe  schemer  has  concocted 
a  kind  of  deception  heretofore  unheard  of  in 
legal  Jurispruilence,  Is  no  reason  why  equitT 
is  either  unable  or  unwilling  to  deal  with 
him.     It  has  been  said  by  some  judge  or  law 
writer  that  **no  fixed  rules  can  be  established 
upon   which  to  deal  with  fraud,  for,  were 
courts  of  equity  to  once  declare  rules  pre- 
scribing the  limitations  of  their  power  in 
dealing  with  it,  the  Jurisdiction  would  be 
perpetually  cramped  and  eluded  by  new 
sdiemes  which  the  fertility  of  man's  inven- 
tion would  contrive."    By  device,  defendant 
is  defrauding  plaintiff  of  its  business.     He 
is  stealing  its  good  will, — a  most  valuable 
property,— only  secured  after  years  of  honest 
dealing  and  larse  expenditures  of  money ; 
and  equity  would  be  impotent,  indeed,  if  it 
could  contrive  no  remedy  for  such  a  wrong, 
l^e  fundamental  principle  underlying  this 
entire  branch  of  the  law  is  that  no  man  has 
the  right  to  sell  his  goods  as  the  goods  of  a 
rival  trader.    Mr.  Browne,  in  his  work  upon 
Trademarks,  declares  the  wrong  to  be,  "not 
in  imitatins^  a  symbol,  device,  or  fancv  name, 
for  any  such  act  may  not  involve  the  slightest 
turpitude :  the  wrong  consists  in  unfair  means 
to  obtain  from  a  person  the  fruits  of  his  own 
ingenuity  or  industry, — an  injustice  that  is  in 
direct  transgression  of  the  decalogue,  'Thou 
Shalt  not  covet    .     .    .    any  thing  that  is 
thy  neighbor's.*    The  most  detestable  kind 
of  fraud  underlies  the  filching  of  another's 
good  name,  in  connection  with  traificking. " 
We  think  the  principle  may  be  broadly  stated 
that  when  one  tradesman  resorts  to  the  use 
of  any  artifice  or  contrivance  for  the  purpose 
of  representing  his  goods  or  his  business  as 
the  »)ods  or  business  of  a  rival  tradesman, 
thereby  deceiving  the  people  by  causing  them 
to  tnuie  with  him  when  they  intended  to  and 
would  have  otherwise  traded  with  his  rival, 
a  fraud  is  committed, — a  fraud  which  a  court 
of  equity  will  not  allow  to  thrive.    In  SaW' 
ard  V.  Henrique$t  8  Sandf.  725,  the  court,  in 
speaking  of  the  competitor  in  business,  said  : 
**He  must  not  by  any  deceitful  or  other  prac- 
tice, impose  upon  the  public,  and  he  must 
not  by  dressing  himself  in  another  man's  gar- 
ments, and  bv  assuming  another  man's  name 
endeavor  to  deprive  that  man  of  his  own  in- 
dividual itv  ana  thus  despoil  him  of  the  gains 
to.  which  by  his  industry  and  skill  he  is 
fairly  entitled. "   It  mav  well  be  said  that  the 
defendant  by  duplicating  plaintiff's  build- 
ing, with  its  peculiar  architecture  and  im- 
mediately adjoining,  entering  into  the  same 
line  of  business,  with  no  mark  of  identifica- 
tion upon  his  store,  has  dressed  himself  in 

Lfc  A*  A. 


glaintlff's  garments ;  and,  having  so  dressed 
imself  with  a  fraudulent  intent,  equity  will 
exert  itself  to  reach  the  fraud  in  some  way. 
In  the  leading  case  of  Lee  v.  Haley,  eupra, 
the  whole  question  is  condensed  by  the  final 
conclusion  of  the  court  into  the  principle  of 
law  ''that  It  is  a  fraud  on  the  part  of  a  de- 
fendant to  set  up  a  business  under  such  a 
designation  as  is  calculated  to  lead  and  does 
lead  other  people  to  suppose  that  his  busi- 
ness is  the  business  of  another  person."  If 
the  same  evil  results  are  accomplished  by 
the  acts  practiced  bv  this  defendant  which 
would  be  accomplished  by  an  adoption  of 
plaintiff's  name,  why  should  equity  smile 
upon  the  one  practice  and  frown  upon  the 
other?  Upon  what  principle  of  law  can  a 
court  of  equity  say,  **  If  you  cheat  and  de- 
fraud your  competitor  in  business  bv  taking 
his  name,  the  court  will  give  relief  against 
you.  but,  if  you  cheat  and  defraud  him  by 
assuming  a  diaguise  of  a  different  character, 
your  acts  are  beyond  the  law?"  Equity  will 
not  concern  itself  about  the  means  oy  which 
fraud  is  done.  It  is  the  results  arising  from 
the  means— it  is  the  fraud  itself — with  which 
it  deals. 

The  foregoinff  principles  of  law  do  not  ap- 
ply alone  to  the  protection  of  parties  hav- 
ing trademarks  and  tradenames.  They  reach 
away  beyond  that,  and  apply  to  all  cases 
where  fraud  is  practiced  by  one  in  securing 
the  trade  of  a  rival  dealer;  and  these  ways 
are  as  many  and  as  various  ss  the  ingenuity  of 
the  dishonest  schemer  can  invent.  In  Olenny 
V.  Smith,  11  Jur.  N.  8.  965,  the  court  held  i 
**  Where  a  trademan,  in  addition  to  his  own 
name  upon  his  shop  front,  placed  upon  his 
sunblind  and  upon  his  brass  plate  the  words 
'From  Thresher  ft  Glenny'  (in  whose  em- 
ployment he  had  been),  the  court,  being  of 
opinion  that  this  was  done  in  such  a  way  aa 
to  be  likely  to  mislead,  and  there  being  evi- 
dence that  persons  had  been  actually  misled, 
granted  an  injunction  to  restrain  such  a  use 
of  the  name  of  the  firm  'Thresher  &  Olenny. '  ^ 
In  Kneit  v.  Morgan,  2  Keen,  218,  the  **  Lon- 
don Ck>nveyance  Company"  had  its  omnibuses 
painted  green,  and  its  servants  clothed  in  the 
same  colors.  Another  adopted  the  same  name» 
and  likewise  its  vehicles  were  so  painted  and 
its  servants  so  clothed.  It  was  conceded  that 
plaintiff  could  have  no  exclusive  property 
right  in  any  of  these  things,  but  the  court 
issued  its  injunction,  declaring  that  plain- 
tiff had  *'a  right  to  call  upon  this  court  to 
restrain  the  defendant  from  fraudulently  us- 
ing precisely  the  same  words  and  devices 
which  they  have  taken  for  the  purpose  of 
distinguishing  their  property,  and  thereby 
depriving  the^  of  the  fair  profits  of  their 
business  vy  attracting  custom  on  the  falso 
representation  that  carriages,  really  the  de- 
fendant's, belong  to,  and  are  under  the  man- 
agement of,  the  plaintiffs."  The  author,  bv 
a  note,  approves  the  doctrine  here  declarea, 
saying:  ^ There  was  an  obvious  attempt 
to  trme  upon  the  plaintiff's  reputation, — a 
constructive  fraud,— coupled  with  pecuniary 
loss,  which  was  made  the  ground  for  the  is- 
suance of  a  broad  injunction."  The  same 
principle  is  reiterated  by  the  same  learned 
judge  in  Orcft  v.  Day,  7  Beav.  84,  in  the 
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following  words :  **  It  has  been  very  correctly 
said  that  the  principle  in  these  cases  is 
this:  that  no  man  has  a  right  to  sell  his 
own  goods  as  the  goods  of  another.  You 
may  express  the  same  principle  in  a  differ- 
ent form,  and  say  that  no  man  has  a  right  to 
dress  himself  in  colors,  or  adopt  and  bear 
symbols,  to  which  he  has  no  peculiar  or  ex- 
clusive right,  and  thereby  personate  another 
fierson,  for  the  purpose  of  inducing  the  pub- 
ic to  suppose,  either  that  he  is  that  other 
person,  or  that  he  is  connected  with  and  sell- 
ing the  manufacture  of  such  other  person, 
while  he  is  really  selling  his  own.  It  is 
perfectly  manifest  that  to  do  these  things  is 
to  commit  a  fraud,  and  a  veiy  gross  fraud." 
In  the  very  recent  case  of  CocU$  v.  Merrick 
Thread  Oo.  149  U.  8.  566,  87  L.  ed.  850,  the 
oourt  said :  **  There  can  be  no  question  of  the 
soundness  of  the  plaintiff's  proposition  that, 
irrespective  of  the  technical  question  of  trade- 
mark, the  defendants  have  no  right  to  dress 
their  goods  up  in  such  manner  as  to  deceive 
an  intending  purchaser,  and  induce  him  to 
believe  be  is  buying  those  of  the  plaintiffs. 
.  .  •  They  have  no  right,  by  imitative 
devices,  to  beguile  the  public  into  buying 
their  wares  under  the  impression  they  are 
buving  those  of  their  rivals. "  To  the  same 
point,  see  Dr,  Ja£ger*$  Sanitary  Woolen  Byetem 
Oo.  T.  Le  BoutilUer,  5  Misc.  78 ;  ApoUinaris 
€h,  T.  Seherer,  27  Fed.  Rep.  18;  Burgese  v. 
Bwrgen,  8  De  G.  M.  &  G.  896 ;  F<m  Mumm 
V.  Fraeh,  66  Fed.  Rep.  880. 

Having  decided  that  defendant's  acts  con- 
stitute a  fraud  upon  plaintiff,  and  that  a 
court  of  equity  will  administer  relief,  the 
question  then  presents  itself.  What  shall  be 
uie  form  of  the  decree?    How  may  the  court 


reach  the  wrons?  The  defendant  had  the 
right  to  erect  his  building,  and  erect  it  in 
any  style  of  architecture  his  fancy  might 
dictate.    He  had  the  right  to  erect  it  in  the 

g articular  locality  where  it  was  erected.  He 
ad  the  right  there  to  conduct  a  business  sim- 
ilar to  that  of  plaintiff.  He  had  a  right  to 
do  all  these  things,  for,  of  themselves,  they 
did  not  offend  against  equity,  but  when  they 
were  done  with  a  fraudulent  intent,  when 
they  were  done  for  the  purpose  of  tolling 
away  the  customers  of  plaintiff  by  a  decep- 
tion, a  fraud  is  practiced,  and  equity  will 
do  what  it  can  to  right  the  wrong,  llie  de- 
cision of  the  trial  court  in  effect  ordered  de- 
fendant to  place  signs  both  inside  and  out- 
side his  building,  Slowing;  to  the  world  the 
groprietorship  thereof.  We  think  this  decree 
olds  defendant  to  a  rule  too  strict,  in  that 
it  requires  the  proprietorship  of  the  store  to 
be  shown.  In  this  particular  we  think  the 
decree  should  be  mcxlifled  so  as  to  require 
that  the  defendant,  in  the  conduct  of  this 
business,  shall  distinguish  his  place  of  busi- 
ness from  that  in  which  the  plaintiff  is  carry- 
ing on  its  business,  in  some  mode  or  form 
that  shall  be  a  sufficient  indication  to  the 
public  that  it  is  a  different  place  of  busi- 
ness from  that  of  the  plaintiff.  For  the  fore- 
going reason,  the  judgment  in  this  respect 
onlv  is  reversed,  and  the  cause  remanded, 
with  directions  to  the  trial  court  to  modify 
the  same,  as  heretofore  suggested ;  and  tiiere- 
upon  it  is  ordered  that  eatd  judgment  etand 
affirmed.  Appellant  is  to  pay  the  costs  of 
this  appeal. 


J. 


We  concur :    Harrison*  J.  ;  Van  Fleet» 


UTAH  SUPREME  COURT. 


H  C.  SULLIVAN  et  aL,  Appts., 

«. 

NORTHERN  SPY  MINING  COMPANY, 

Beept. 


(- 


.Utah. 


.) 


Tlie  dIeeoTerer 


of  a  How  of  pereolatin^ 
on  fho  public  lands  may,  by  dig- 


ging wells  and  improving  them  and  oonstantlj 
usinir  the  water  for  a  beneficial  purpose,  aoqulie 
a  Tight  to  take  water  from  suoh  wells  aa  agalnaS 
one  who  by  subsequent  location  acquires  title  to 
the  land. 

(Juiiel7,ifl86b) 

APPEAL  by  plaintilT's  from  a  Judgment  of 
the  District  Court  for  Juab  County  in  favor 


KasaL-'Appnpnation  of  pereolaMia  footen  on 

putlUe  lands. 

SOXiUVAS  V.  VOBSBMBOK  SFT  MmXHO  OOMPANT 

seems  to  be  the  ilrat  case  in  which  the  question  of 
the  xlfflit  to  appropriate,  by  means  of  wells,  peroo- 
lattnff  waters  f oind  In  pablic  lands  as  affainst  the 
subsequent  patentee,  has  been  considered.  There 
are  a  few  cases  whloh  have  disonawd  questions 
analogous  to  the  subject,  which  may  throw  some 
liirhtontt. 

Hie  right  to  such  appropriation  is  not  an  ez- 
tenaion  or  application  of  a  common-law  right. 
Boath  V.  Driscoll,  80  Conn.  5IL 

For  in  Ballard  v.TomllDSon,  L.  R.  M  Gh.  IMv.  m, 
M  Am.  L.  Beg.  (N.  8J  888, 64  L.  J.  Ch.464,  n  L.  T.  K. 
8.MB,8B  Week.Bep.  08, 48  J.  P.  608.  it  is  said  that 
every  one  has  unlimited  right  to  appropriate  per- 

80L.R  A« 


colattog  water  while  n  is  under  his  own  land,  and 
may  take  it  all  so  as  to  prevent  it  going  onto  the 
land  of  others. 

The  common-law  rights  in  percolating  water 
generally  wHl  be  found  stated  in  a  note  to  Boutb- 
em  P.  B.  Oo.  V.  Duf our  (OaL)  19  L.  B.  A.  88. 

If  the  water  has  risen  to  the  surface,  so  as  to  form 
a  stream,  of  course  It  may  be  appropriatedln  states 
recognialog  the  doctrine  of  prior  appropriation,  so 
that  it  cannot  be  interfered  with  on  the  surface. 
DeNecochea  v.  Curtis,  80  Oal.  807. 

As  to  what  states  recognise  the  doctrine  of  prior 
appropriation,  see  note  to  Isaacs  v.  Baibour(WasbJ 
pott, — ^. 

The  water  flowing  from  springs  may  be  appfo- 
priated  by  the  oonstmotion  of  ditches  up  to  tlie 
mouth  of  (he  spilngi.   Sy  v«VBrguson«810U.188» 
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of  defendant  in  an  action  brought  to  recover 
damages  for  alleged  interference  hj  defendant 
with  water  rights  belonging  to  plaintiff.    Jf- 


The  facts  are  stated  in  the  opinion. 

Mettn.  O.  W.  Powers  and  D.  N. 
Strsrup,  for  appellants: 

Barney  only  bad  a  license  to  use  the  water 
in  consideration  of  his  making  some  repairs  on 
the  well.  A  licensee  has  the  right  to  do  any 
act  which  is  necessary  to  the  full  enjoyment 
of  the  license,  but  the  terms  of  the  license  must 
be  strictly  followed  and  cannot  be  extended  or 
TBricd. 

IJMfcrd  T.  Putnam,  86  N.  H.  668;  Ikmp$ey 
▼.  Ktpp,  62  Barb.  811. 

The  license  or  privilege  to  use  the  water  was 

gven  to  Mr.  Barney  personally,  and  it  has 
sen  repeatedly  he)a  that  a  license  ii  strictly 
conflned  to  the  original  parties. 

Jaekton,  HuU,  v.  Bahcock,  4  Johns.  418; 
DeHaro  v.  United  8tate$,  72  U.  S.  6  Wall.  599, 
18  L.  ed.  681;  Paine  t.  N<fHhern  P.  B.  Co.  14 
Fed.  Rep.  407;  18  Am.  A  £ng.  Enc.  Law,  p. 
646. 

A  weH  is  not  ''a  natural  source  of  supply*' 
within  the  meaning  of  the  law  of  February  iiO, 
1880  (2  Utah  Comp.  Laws  1888,  p.  184;,  per- 
taining to  primary  water  rights. 

2BouYier,  Law  Diet.  p.  8&;  Anderson.  Law 
Diet  p.  1111;  Johnson  Y,  l?^yner,  6  Gray,  110; 
Mixer  ▼.  Heed,  26  Yt.  257. 

Unless  the  territorial  statute,  by  the  use  of 
the  words  "or  other  natural  source  of  supply," 
intended  to  and  actually  did  apply  to  wells, 
the  common  law  in  regard  to  the  use  of  water 
from  wells  is  still  in  force  in  this  territory,  and 
the  water  from  weUs  on  private  property  is  not 
subject  to  appropriation  like  the  water  from 
"natural  streams,  watercourses,  lakes,  or 
springs. " 

Aetan  ▼.  BlundeB,  12  Mees.  ft  W.  850;  BaatJi 
T.  DriecoU,  20  Conn.  641,  52  Am.  Dec.  862; 
WheatUif  ▼.  Bavgh,  26  Pa.  628,  64  Am.  Dec. 
721;  ffaideman  y.  Brvekhart,  46  Pa.  518,  84 
Am.  Dec.  611;  Rights  in  SubterraneaD  Waters, 
2  Am.  L.  Reg.  K.  8.  66;  Baeeett  y.  Saliebvry 
Iffff.  €h,  28  N.  H.  488,  8  Am.  L.  Reg.  289. 

Water  filtrating  or  percolating  in  the  soil  be- 
longs to  the  owner  of  the  freehold,  like  the 


rocks  and  minerals  found  there.  It  exists 
there  free  from  the  usufructuary  rights  of 
others. 

Eaneon  ▼.  MeOue,  42  Cal.  808,  10  Am.  Rep. 
299;  Harwood  v.  BenUm,  82  Vt.  787;  Oroee  v. 
Kitte.  69  Gal.  222,  68  Am.  Rep.  668. 

Where  there  is  nothing  to  show  that  the 
waters  of  a  spring  or  well  are  supplied  by  anv 
defined  flowing  stream,  the  presumption  will 
be  that  tbey  have  their  source  in  the  ordinary 
percolations  of  water  through  the  soil.  Per- 
colsting  waters,  and  those  whose  sources  are 
unknown,  belong  to  the  realty  in  which  they 
are  found. 

Kinney,  Lrricration,  §  49;  Wheatley  v.  Raugh, 
64  Am.  Dec.  727,  note;  Noeier  v.  CatdweU,  7 
Nev.  868;  Delhi  ▼.  Toumane,  60  Barb.  816,  45 
N.  T.  862.  6  Am.  Rep.  100;  Taylor  ?.  Welch, 
6  Or.  199. 

Where  a  spring  is  fed  solely  by  percolating 
waters  which  seep  into  it  from  swamp  or  wet 
land  surrounding  the  same,  and  not  by  any 
running  stream  of  water,  there  is  no  water  at 
such  spring  to  which  the  right  of  use  can  be 
acquired,  either  by  statutory  appropriation  or 
by  adverse  user. 

Kinney,  Irrigation,  §  298;  Southern  P,  R. 
Co.  ▼.  IhifourM  Cal.  615,  19  L.  R  A.  92. 

No  notice  of  intention  to  sppropriate  the 
water  of  the  well  in  question  was  ever  given. 
In  order  to  appropriate  the  water  there  must 
be  an  actual  bona  fide  intention  to  apply  the 
same  to  some  beneficial  use  or  purpose,  and 
one  of  the  first  steps  necessary  for  the  appro- 
priator  to  take  is  to  give  notice  of  that  intent. 

Osgood  V.  Eldorado  Water  d  Deep  Oratel 
Min.  Go.  56  Cal.  571;  EimbaU  v.  Gearhart,  12 
Cal.  27;  Kinney,  Irrigation,  g  157. 

Meeers.  Marshall  4b  Rojrle  for  respond- 
ent. 

Smith*  J.,  deliyered  the  opinion  of  the 
court: 

The  main  question  in  this  case,  and  the  only 
one,  in  fact,  which  we  deem  it  necesbary  to 
consider,  is.  Can  the  discoverer  of  a  flow  of 
percolating  waters  on  the  public  land.s  by  dig- 
ging wells  and  improving  the  same  and  con- 
stantly using  the  water  for  a  beneficial  pur- 
pose, acquire  a  right  to  take  water  from  ^uch 


r  AndlnCroaBV.EItts,0»GlRL217.68  Am.Rep.688, 
the  flffht  to  acquire  title  to  peroolatlnflr  waters  by 
appropriation  is  recojrnlxed,— so  far,  at  least,  as  to 
eotitle  a  grantee  of  the  water  rlerbt  to  hold  the 
same  against  a  subsequent  fprantee  of  the  mlnintr 
olalm  on  which  the  water  was  brouffbt  to  the  sur- 


So,  tlw  water  of  a  sprlnjr  which  goes  to  feed  a 
creek,  although  part  A  the  way  by  uodervround 
or  nnlmown  ebannels,  oannotbe  diverted  to  thein- 
tarj  of  a  prior  appropriator  of  the  water  of  the 
oreek.  Bteait  v.  Brown,  16  Kev.  817, 10  Am.  Bep. 
497. 

Bat  It  was  snbssquently  held  that  no  right  can 
be  acquired  by  appropriattoo  in  a  spring  on  state 
land  wbleb  is  farmed  by  peroolating  water,  so  that 
a  sobsequent  owner  of  the  land  oould  out  oflT  the 
supply  by  excavating  on  his  own  land.  Soathem 
P.  B.  Ob.  T.  Dnf our,  96  OsL  eiA.  19  L.  R.  A.  as. 

And  also,  In  a  Nevada  ease,  it  was  held  that  the 
Bierefaot  that  water  from  a  spring  has  been  ap- 
propriated by  the  one  in  possession  of  the  land  will 
not  preventthe  digging  of  a  well  on  adjoining  land, 
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althouffb  the  effect  is  to  out  off  the  water  from  the 
spring  so  t hat  it  ceases  to  flow.  Hosier  v.  Cald  well, 
7  Nev.  »8a. 

In  one  Colorado  case  it  was  said  that  it  is  a  mat- 
ter of  no  moment  whether  water  reaobes  a  certaf  a 
point  by  percolation  through  the  soil,  by  a  subtor- 
ranean  stream  or  an  obvious  surface  channel.  If 
by  any  of  these  natural  methods  It  reaches  the  point 
and  is  there  appropriated  in  accordance  with  Jaw, 
the  appropriator  has  a  property  in  it  which  cannot 
be  devested  by  a  wrongful  diversion  by  anotber^nor 
can  there  be  any  substantial  dlminatlon.  McClel* 
Ian  V.  Hurdle.  8  Oolo.  App.  480.  But  in  that  case 
the  water  was  part  of  the  sunken  stream,  and  was 
not  merely  percolating  water  or  that  of  a  spring 
proper. 

If  water  flows  underground  in  a  well-deflnedand 
constant  stream,  an  appropriation  of  it  at  the  point 
whore  it  rises  to  the  surface  will  give  a  right  of  it 
which  will  be  protected  against  subsequent  appro- 
priatorSi   Kennety  r.  Oarillo,  8  N.  M;  48a 

H.  P.  V. 
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weUs  at  aflafnst  an  owner  of  the  land  on  which 
the  well  U  located,  where  the  owner  of  the 
land  acquired  title  by  a  location  made  subee- 
qaent  to  the  digginjc  of  the  wella?  Many  other 
questions  are  nused  on  this  appeal,  but  their 
materiality  all  depends  on  the  answer  to  the 
question  Just  stated.  If  this  question  Is  an- 
swered in  the  affirmative,  the  iudgment  must 
be  affirmed;  if  answered  in  the  negative,  it 
must  be  reveraed;  so  we  do  not  deem  it  neces- 
sary to  ezamiDe  the  other  questions  presented. 
We  are  not  aware  of  aDv  case  having  been 
decided  in  these  arid  regions,  in  which  this 

Sredse  question  has  been  passed  upon.  The 
octrioe  may  be  said  to  be  settled  that  the 
owner  of  lands  has  a  right  to  dig  thereon,  and 
to  appropriate  and  use  percolating  waters  Uiere- 
in,  although  by  so  doiiaff  he  may  dry  up  the 
wells  or  spring  of  an  adjacent  proprietor.  See 
ffatuon  V.  MeOue,  42  Oal.  808,  10  Am.  Rep. 
289;  Kinney,  IrrlgaUon,  ^  ^,  208;  SotUhem 
P.  JR.  Oo.  V.  Dtifour,  WCtS.  615,  19  L.  R.  A. 
92.  But  this  rule  does  not  determine  the  case 
at  bar.  The  facts  here,  so  far  as  necessary  to 
be  stated,  are:  The  plaintiffs  are  the  owners 
of  a  mining  claim  in  Tintic  mining  district, 
located  in  1889.  When  this  claim  was  located 
there  was  a  well  dug  in  the  ground,  and  one 
Barney  had  a  house  at  or  near  this  well,  and 
was  engaged  in  hauling  water  from  the  well 
to  the  defendant.    The  defendant  continued  to 

Srocure  water  from  the  well,  and  plaintiffs 
ring  this  suit  to  recover  damai^es,  alleging 
trespass.  The  undisputed  facts  are  that  Uie 
preaecessore  in  interest  of  Barney  and  the  de- 
fendant, in  about  1870,  discovered  evidences 
of  percolating  waters  at  the  point  where  Uie 
well  was  dug,  and  by  digging  a  hole  about  8 
feet  deep  procured  a  supper  of  water.  These 
disco verera  were  miners,  and  were  working  a 
mine,  part  of  which,  at  least,  the  defendant 
now  owns.  It  seems  that  this  hole  or  well,  if 
it  may  be  called  such,  was  so  shallow  that  cat- 
tle and  horses  on  the  ran^e  came  to  it  and  trod 
down  its  banks,  so  that  the  discoverers  ar- 
ranged with  one  Barney  that  if  he  would  re- 
pair the  well,  wall  it  up,  and  protect  it,  he 
might  use  water  therefrom.  Barney  did  this, 
and  put  in  a  pump.  For  about  twenty  years 
it  remained  in  this  condition.  The  well,  being 
in  the  midst  of  a  desert,  was  used  as  a  source 
of  water  supply  for  several  mines  in  the  neigh- 
borhood, and  was  all  the  time  on  public  lands 
of  the  United  States.  In  1889  the  plaintiflEs 
located  the  ground,  including  the  well  and 
Barney's  house,  as  a  minins  claim.  In  1890 
Barney  conveyed  whatever  ngbt  he  had  in  the 
premises  to  the  defendant,  and  it  continued  to 
procure  water  from  the  well.  The  well  is 
shown  to  be  from  10  to  15  feet  deep,  and  to 
furnish  a  vervabundant  supply  of  water.  The 
question  is,  Has  the  defendant  an  easement 
in  plaintiff's  land  to  continue  to  take  water 
from  the  well  constructed  by  its  predeces- 
sors? The  Federal  government,  as  proprietor 
of  the  public  lands,  early  recognized  the 
necessity  of  permitting  persons  in  this  arid 
region  to  acauire  an  interest  in  water  sources 
on  the  public  lands  distinct  from  the  lands 
themselves.  It  had  always  been  the  settled 
law  that  the  owner  of  land  was  likewise  the 
SOLERA. 


owner  of  all  waters  situate  tiiereon  or  peroolat- 
ing  therein.  This  may  be  said  to  have  bees 
the  universal  rule  in  the  United  States,  prior 
to  the  settlement  of  California.  Local  deci- 
sions, arisinff  from  the  necessities  of  the  people* 
soon  altered  it  there,  and  in  1886  Oongreta 
passed  an  act  (14  Stat,  at  L.  268;  Bev.  Stat 
1 2889),  whlcbprovided,  among  other  thinga, 
as  follows:  "whenever  1^  piforitv  of  posses- 
sion, rights  to  the  use  of  water  for  minings 
agricultural,  manufacturing,  or  other  purposes 
hive  vested  and  accrued,  and  the  same  are  leo- 
ognized  and  acknowledged  by  the  local  cus- 
toms, laws,  and  decisions  of  courts,  the  possess 
ors  and  owners  of  such  vested  rights  aball  be 
maintained  and  protected  in  the  same.'*  By  the 
act  of  July  9, 1870  (16  Stat  at  L.  218;  Bev. 
Stat  S  2840),  it  was  further  provided:  "All  pat- 
ents granted,  or  pre-emption,  or  homesteads 
allowed,  shall  he  subject  to  any  vested  and 
accrued  water  right,  or  rights  to  ditches  and 
reservoirs  used  in  connection  with  such  water 
rights  as  may  have  been  acquired  under  or 
recognized  bv  the  preceding  section."  The 
question  is,  then.  Is  the  right  of  defendant  to 
use  water,  under  the  facts  stated,  one  that  Is 
recognized  by  the  local  customs  and  lawsf 
Section  2780,  Utah  Comp.  Laws,  provides:  "▲ 
right  to  the  use  of  water  for  any  useful  par- 
pose,  such  as  domestic  purposes,  irrigating 
lands,  propelling  machinery,  washing  or  sluio- 
ing  ores  and  other  like  purposes,  is  hereby  leo- 
ognized  and  acknowledged  to  have  vested  and 
accrued  as  a  primary  right  to  the  extent  of  and 
reasonable  necessity  for  such  use  thereof  under 
any  of  the  following  circumstances:  Firsts 
whenever  any  person  or  persona  shall  have 
taken,  diverted,  and  used  any  of  the  unappro- 
priated water  of  any  natural  stream,  water- 
course, lake,  or  spring,  or  other  natural  source 
of  supply."  We  think  it  would  be  a  very 
strained  construction  to  hold  that  a  hole  dug  » 
feet  deep,  into  which  the  waters  natunuly 
gathered,  was  not  a  natural  source  of  snpplv, 
while  it  is  conceded  if  the  water  come  to  the 
surface  and  flowed  alone  a  few  feet  and  was 
then  collected  in  a  like  hole,  it  would  be  a  nat- 
ural source  of  supply.  We  are  inclined  to  give 
these  statutes  a  much  broader  constmcoon. 
In  our  opinion,  wherever  the  industry  of  the 
pioneer  has  appropriated  a  source  of  water^ 
either  on  the  surface  of  or  under  the  public 
lands,  he  and  his  successors  acquire  an  ease- 
ment and  right  to  take  and  use  such  water  te 
the  extent  indicated  by  the  original  appropria- 
tion, and  that  a  private  owner  who  subse- 
quentlv  acquires  the  land  takes  it  burdened 
with  this  easement,  and  we  also  hold  that  this 
easement  carries  with  it  such  ri^ts  of  ingress 
and  egress  as  are  necessary  to  its  proper  enjoy- 
ment This  right  of  an  appropriator  is,  of 
course,  subject  to  the  rule  of  law  which  will 
permit  the  owner  to  sink  an  adjoining  weU  oa 
his  own  premises,  although  he  shoula  thereby 
dryup  that  of  the  first  appropriator. 

The  determination  of^  this  question  disposes 
of  the  whole  case,  and  it  is  thertfare  msrstf 
that  the  judgment  te,  and  it  ii^  q/lrmed, 

Merrltt»  Oh.  J.,  and  Klngr*  '••  conoai; 


!>■  HAiB  T.  DmEB*. 
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XltebeUi  O.  DB  HA8B,  P(f-  '«  ^^'* 

Kile  B.  DIBERT,  Admix.,  etc.,  of  John  H. 
Dibert,  Deoeaied. 


SAME,  TV.  in  Brr.^ 
«. 

Martha    DIBBRT,  Admrx.,  etc.,  of  John 
Dfberty  Deceased. 

SAME,  Flff.  in  Err.. 
e. 

John  D.  ROBERTS.  SnrrlTor,  etc,  of  John 
IMbert  «  Company. 


(IOlW.B0p.8Brj 


X. 


B^ipolUiMUtr  of  »  Boto  with 
pftBjrlBf  interest  eovpoas  Is  B0t 
flsiliaf  Mil  hr  olaniM  deohurlDg  that  tlie  oon- 
tnoe  ahaO  be  oonatnied  by  the  laws  of  the  state 
to  whleli  it  fi  ezeootad,  that  It  shall  draw  a  speoi- 
fled  blgtasr  rate  of  Interest  after  matnrf tj,  and 
that.  If  any  oonpon  is  not  paid  wben  doe,  the 
idiole  debt  Shan  matnie  at  that  time  withoat  de- 
Band,  and  the  lint  uniwld  oonpon  shall  beoome 
a  part  of  the  pclnolpal  and  bsar  Interest  at  the 
Mi^sg  rate  spocWodi 

B»  Ab  ■MljinHmni  witlurat  I'seuurae  by 
the  payee  of  a  nssotlable  note  payable  to  order 
wfil  notprsfentan  Indonement  by  the  assignee 
ften  maklns  him  liable  as  indosser  of  negotiable 


te  pa^latsrsst  mk  18 
n»iiul^»  hi  a  note  made 
In  Fansas  wTpfemly  made  snbjeot  to  the  lawa  of 
that  stated  Is  not  nsorloas. 

lOetober  M.  UBBJ 

ERROR  to  the  Cfrcoit  Coart  of  the  United 
States  for  the  Western  District  of  Pennsyl- 
mnda  to  reylew  Jndinnents  In  favor  of  defend- 
ants In  actions  brought  to  enforce  the  alleged 
HabiliQr  of  indoners  upon  certain  promissory 
BOtcSL    JwMrsro. 

Before  Dallas,  Circuit  Judge,  and  Butler 
and  Wales,  District  Judges. 

The  facta  are  stated  in  the  opinion. 

Mmn.  T.  W.  ShraTa  and  Shiraa  * 
Diokax*  ^^  plaintiff  in  error: 

AB  notes  which  are  non*negotiable  in  form 
mercly,  and  not  in  substance,  may  be  so  in- 
doraed  by  a  party  thereto  as  to  bind  him  as  a 
commercial  indorser  to  his  immediate  indorsee, 
and  if  he  use  lit  words  in  his  indorsement,  to 
Uia  holder,  each  new  indorsement  of  an  histru- 
ment  upon  which  an  indorser  may  be  bound 
as  a  commercial  indorser  is  a  new  contract  in 
the  nature  of  a  bill  of  exchange.  But  for  an 
indoiaement  to  have  that  effect  the  instrument 


HoxB^-The  present  ease,  rerenina  the  deoislon 

oftheeiroiiltoonrt,deeideswhatlsbelleTed  to  be 

an  entirely  new  qoestlon  In  the  law  of  negotiable 

'•  In  respeot  to  theeffeet  of  an  Indofsement  by 

to  whom  the  paper  haa  been  traaaf ened  by 

asslgnmeat  withoot  leooussi 

As  to  effeot  of  tiansfte  without  feeomse,  see  also 

Halne  Tmst  Bka.  OOb  ▼•  Botler  OOaa.)  tt  Ifc  B.  A. 

Ii.R.A. 


upon  which  the  indorsement  is  placed  Is  such 
in  terms  and  substance  that  the  bill  of  exchange 
therein  created  will  have  all  the  requisites  of 
a  negotiable  instrument 

FatUrwn  ▼.  PtrindaOer,  0  Watts  A  B,  984, 
40  Am.  Dec  564. 

The  cases  bearing  apparently  against  the 
claim  that  the  defendant  is  bound  on  the  said 
indorsement  aro  cases  in  which  the  instrumeot 
indorsed  was  non-negotiable  in  substance, 
lacked  some  essential  element  of  negotiability 
besides  the  mere  formal  words  of  negotiability. 

Qrav  Y.  Donahce,  4  Watts,  400;  Wright  ▼. 
Hart,  44  Pa.  454;  OitiMen^Hai  Bankr.  PMUt, 
126  Pa.  104.  4  L.  R  A«  190;  Firtt  Nat.  Bank 
▼.  Qay^  71  Mo.  097;  EUn$  t.  Keiier,  87  Pa. 
486. 

An  indorsement  of  a  non-negotiable  instru- 
ment by  the  pajee  will  not  render  it  negotia- 
ale,  nor  gi?e  the  indorsee  an  action  against 
prior  parnes;  although  It  will  render  such  in- 
dorser  liable  to  his  indorsees,  and  will,  if  he 
use  lit  words  in  the  indorsement,  render  him 
liable  to  all  subsequent  indorsees. 

Randolph,  Com.  Paper,  ^  177;  Story,  Prom. 
Notes,  g^*198;  Oarrulh  ▼.  WaXker,  8  Wis.  969, 
76  Am.  Dec  985;  BrenMery.  WighUnan,  7  WatU 
&  8.  964;  Fiattermm  t.  FrindetUr,  6  Watts  ft 
S.  997,  40  Am.  Dec  654;  Lrid^  ▼.  Tammany, 

0  Watts.  868;  BmnMur  r.  Van  Bhfck,  8  WendL 
404;  Dean  t.  HaU,  17  Wend.  914;  AldU  ▼. 
Jchman.  1  Yt.  186;  Chitty,  Bills,  919;  Firtt 
NaL  Bank  ▼.  Falkenhan,  04  CaL  144;  HOfer 
T.  Alden,  8  Minn.  889. 

The  indorser  of  a  note  not  negotiable  is  lia- 
ble to  his  indorsee  in  the  same  manner  as  la 
case  of  a  negotiable  note. 

Minof  s  Mass.  Digest,  citing  Janet  t.  FaUi, 
4  Mass.  946;  Sanger  ▼.  SUmpean,  8  Mass.  960; 
JBeymaur  ▼.  Van  Blyck,  tupra;  MeMvUen  v. 
Bafertff,  89  N.  Y.  466;  J>0aa  ▼.  HaU,  and  Al' 
die  Y,  Johnean,  eupra. 

Each  indorsement  is  a  new  and  substantiye 
contract 

Biaeum  t.  Pmery,  10  U.  8. 6  Crancb,  994, 8 
L.  ed.  906. 

The  effect  of  the  transfer  by  John  D.  Knox 
ft  Co.  was  not  to  destroy  utterlv  the  original 
negotiability  of  the  said  note,  and  the  effect  of 
the  indorsement  of  John  Dibert  ft  Co.,  to  the 
order  of  F.  8.  DeHsss.  was  to  make  them  lia- 
ble as  indoTsers  to  the  holder. 

Dan.  Keg.  Inst  g  608d;  Eblmee  t.  Beeper, 

1  Bay,  160. 

Wnere  there  is  an  express  stipulation  that  a 
certain  rate  shall  run  after  maturity,  interest 
at  that  rate  is  recoverable 

17  Am.  ft  Eng.  Enc  Law,  p.  416.  and  note. 

A  note  otherwise  negotiable  is  not  rendered 
non-negotiable  by  reason  of  the  provision:  "If 
this  note  is  not  paid  at  maturity  the  same  ahall 
bear  19  per  cent  interest  from  date." 

Parker  v.  PiymeU,  98  Eau.  409. 

The  negotiability  of  a  note  is  not  destroyed 
by  a  clause  therein  stating  that  it  was  accom- 

emied  by  a  collateral  security,  and  how  the 
tter  might  be  sold  by  the  holotf  of  the  nots 
if  not  paid  at  maturity. 

VaiUyNai.  Bankr.  Orm^  148 Pa.  981 
Under  the  general  meroantlle  law  the  nego 
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tiabflity  of  a  promissoty  note  is  not  affected  by 
provisions  therein  that  the  title  to  the  personal 
property  for  which  it  was  given  should  remain, 
as  security,  in  the  vendor,  the  payee  of  the 
note,  until  all  notes  of  a  series  to  which  it  be- 
longed were  paid,  and  that  the  note  should 
become  due  and  payable  to  the  holder  on  the 
failure  of  the  maker  to  pay  the  principal  or  in- 
terest of  any  of  the  notes  of  the  series. 

C/iicngo  H.  Equip.  Co.  v.  MerrhanUf  Nat 
Bank,  186  U.  8.  268,  84  L.  ed.  849;  Bm$t  v. 
JSteckman,  74  Pa.  18,  16  Am.  Rep.  542. 

Making  a  note  payable  on  or  before  a  certain 
fixed  future  date  will  not  make  the  time  of  pay- 
ment so  uncertain  as  to  destroy  the  negotiabil- 
ity of  the  note. 

First  Nat.  Bank  v.  8keen,  101  Mo.  688,  11 
L.  R  A.  748,  and  notes. 

Mr.  Robert  S.  Fraser*  for  defendant  in 
error: 

The  original  note  for  $8,000  is  not  a  negotia- 
ble instrument. 

Wood$  V.  North,  84  Pa.  407,  24  Am.  Rep. 
201;  KiUam  v.  Behoeps,  26  Ean.  818,  40  Am. 
Rep.  818;  Fint  Nat.  BatikY.  Qajf,  71  Mo.  627; 
Oterton  v.  TyUr,  8  Fa.  887,  46  Am.  Dec.  645. 

An  inflexible  rule  of  the  common  law  re- 
quires that  a  promissory  note  payable  to  the 
order  of  any  person  to  be  negotiated  so  as  to 
carr^to  the  holder  the  right  of  a  bona  fide 
holder  of  a  negotiable  promissory  note  should 
be  first  indorsed  by  the  person  to  whose  order 
it  is  made  payable. 

Briggg  v.  Latham,  86  Ean.  205;  Calvin  v. 
Bterrttt,  41  Ean.  215;  Hatch  v.  Barrett,  84  Ean. 
228:  MeCrum  v.  C<nini*  H  Ean.  464;  South 
Bend  Iron  Works  v.  Paddock,  87  Ean.  510;  Fear 
v.Dnnlap,  1 G.  Greene,  884;  Graham  v.  Wilson, 
6  Ean.  490;  i<tory  v.  Lamb,  52  Mich.  525;  First 
Nat,  Bank  v.  Oay,  supra;  Osgood  v.  Artt,  17 
Fed.  Rep.  575. 

A  bill  or  note  payable  to  the  order  of  the 

gayee  may  be  assigned  without  indorsement, 
ut  if  thus  assifroed  instead  of  being  transferred 
by  a  proper  iDdorsement,  the  assignee  will  take 
the  paper  subject  to  all  equities  in  the  same 
manner  as  though  the  instrument  were  not  ne- 
gotiable, or  as  thoueh  it  were  overdue.  The 
holder  of  a  note  not  indorsed  is  a  mere  assignee, 
and  his  rights  are  to  be  settled  by  the  same 
rules  that  govern  the  case  of  an  assignee  of  any 
other  chose  in  action. 

White  V.  Brown,  14  How.  Pr.  282;  Hedges  y. 
Sealy,  0  Barb.  214:  HaskeU  v.  MitchOl,  58  Me. 
468,  89  Am.  Dec.  711. 

If  the  $8,000  note  is  a  negotiable  instrument, 
and  if  the  interest  coupons  shall  not  be  paid 
when  due,  the  whole  of  the  principal  matures 
and  becomes  due  at  that  time  without  demand, 
and  the  principal  debt  and  unpaid  coupons 
represent  and  stand  for  the  amount  due.  In 
that  case  the  $8,000  note  becomes  a  note  for 
$8,150  and  we  would  be  charged  with  interest 
on  interest,  which  the  courts  have  universally 
held  is  not  allowable,  either  as  an  incident  or 
as  compensation  for  the  detention  of  the  money. 

8U>kely  v.  Thompson,  84  Pa.  210. 

Under  the  provisions  of  the  note  when  de- 
fault was  made  in  the  payment  of  an  instal- 
ment of  interest  the  whole  of  the  principal  ma- 
tured, and  the  contract  then  ceased.  In  such 
cases  the  legal  rate  of  interest  only  should  be 
allowed  thereafter  as  damagea. 
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Holden  v.  Freedman's  Sav.  A  T.  Co.  100  tJ. 
S.  72,  25  L.  ed.  567;  SheeU  v.  Daggs,  108  U.  8. 
143.  27  L.  ed.  682. 

The  note  and  mortgage,  having  been  made  at 
the  same  time  and  in  relation  to  the  same  sub- 
ject, are  part  of  one  transaction.  They  conati- 
tute  one  transaction  and  one  contract,  and  must 
be  construed  together  as  if  they  were  parts  of 
one  instrument.  ' 

Meuer  v.  Qrad)m',  19  Ean.  166;  Mutxy  v. 
Knight,  8  Ean.  456. 

Uncertain  stipulations  such  as  are  contained 
in  the  mortgage  ought  to  have  no  place  in  ne- 
gotiable paper. 

Johnston  v.  Speer,  92  Pa.  229,  87  Am.  Rep. 
675;  Woods  v.  North,  84  Pa.  407.  24  Am.  Rep. 
201. 

Butler*  District  Judge,  delivered  the 
opinion  of  the  court: 

The  suits  were  brought  on  indoroementa  of 
a  promissory  note  and  its  accompanying  in- 
terest coupons,  and  by  agreement  of  partiea 
were  tried  together.  After  a  jury  had  been 
sworn,  a  paper  was  filed  consenting  to  a 
verdict  for  the  plaintiff  in  $8,887.60,  subject 
<to  the  opinion  of  the  court  on  the  following 
questions  reserved : 

''I.  Whether  under  the  evidence,  to  wit, 
the  writing  sued  on,  and  the  attached  guar- 
anty and  the  mortgage  securing  said  obliga- 
tion, and  the  writing  sued  on,  dated  the  loth 
day  of  June,  1887,  for  $8,000,  payable  to  the 
order  of  John  D.  K  nox  &  Co. ,  Is  a  negotiable 
commercial  instrument. 

**  2.  Whether  the  indorsement  of  John  Di- 
bert  A  Company  after  the  assignment,  with- 
out recourse  made  by  John  D.  Knox  &  Com- 
pany, the  pavees,  upon  the  writings  sued 
pro  ut,  same  in  evidence,  made  the  said  John 
Dibert  &  Company  liable  as  indorsera  of 
negotiable  commercial  paper,  thetransferfrom 
John  D.  Enox  <&  Co.  to  John  Dibert  &  Co., 
and  the  transfer  of  John  Dibert  &Co.  to  F. 
S.  De  Hass,  having  been  made  in  the  state 
of  Eansas. 

''8.  Whether  the  plaintiff  is  entitled  to 
recover  interest  at  the  rate  of  12  per  cent  per 
annum  from  tJie  date  of  protest  of  the  writings 
sued  on  to  the  date  of  verdict,  the  law  of 
Eansas  authorizing  the  making  of  contracts 
bearing  such  rate  of  interest." 

The  court  filed  an  opinion  in  the  plaintiff's 
favor  as  respects  the  first  question,  in  the 
defendant's  favor  as  respects  the  second,  and 
entered  Judgment  for  the  latter. 

The  promissory  note  sued  on  and  accom- 
panying interest  coupons,  with  the  indorK- 
ments  thereon,  are  as  follows : 

''Enow  all  men  by  these  presents:  For 
value  received  we  promise  to  pay  John  D. 
Enoz  &  Co.,  or  order,  i8,000  lawful  money 
of  the  United  States,  five  years  after  date 
hereof,  with  interest  thereon  at  the  rate  of  8 
per  cent  per  annum,  pavable  semiannually 
on  the  15tn  day  of  December  and  June  in  each 
year,  according  to  the  tenor  of  ten  iutereat 
coupons  for  $120  each,  hereto  annexed  and 
bearing  even  date  therewith. 

''Said  principal  and  interest  being  payable 
at  the  banking  bouse  of  John  D.  Enoz  &  Co. , 
Topeka,  Ean.  It  is  expressly  declared  and 
agreed  that  thia  note  and  coupons  hereto  at- 
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tached  we  made  and  executed  under,  and  are 
to  be  construed  by,  the  laws  of  the  state  of 
Kansas,  in  eyery  particular,  and  are  given 
for  an  actual  loan  of  $8,000.  This  note  and 
these  coupons  are  to  draw  12  uer  cent  interest 
per  annum  after  maturity,  ana  are  secured  by 
a  first  mortgage  on  real  estate. 

**And  If  any  of  the  interest  coupons  shall 
not  be  paid  when  due,  the  whole  of  the  prin- 
cipal wall  mature  and  be  due  at  said  time 
without  demand,  and  said  principal  debt  and 
said  unpaid  coupons  shall  represent  and  stand 
for  the  amount  due,  and  the  unpaid  coupon 
first  matured  shall  become  a  part  of  the  prin- 
cipal, and  the  whole  of  said  principal  and  the 
first  unpaid  coupon  shall  bear  12  per  cent  per 
annum  interest  thereon  from  the  maturity  of 
•aid  coupon  until  paid. 
**Topeka,  Kansas,  this  15th  day  of  June, 
A.  D.  1887. 

<'R.  J.  HcFarland. 

-Ida  McParland." 

Indorsed :    **  For  value  received  we  hereby 

assign  and  transfer  the  within  bond,  together 

with  all  our  interest  in  and  rights  under  the 

lame,  wiUiout  recourse,  to  John  Dibert  &  Co. 

''John  D.  Knox  A  Co. 
''Pay  to  the  order  of  F.  8.  De  Hass. 

''John  Dibert  &  Co. 
*B.  G.  De  Hass, 

"Executrix  of  F.  S.  De  Hass." 
*tl20.00.  Topeka,  Kansas,  June  15th,  1887. 
**  Fifty- four  months  after  date  we  promise 
to  pay  to  the  order  of  John  D.  Knox  A  Co., 
$120  at  the  banking  house  of  John  D.  Knox 
A  Co. ,  Topeka,  Kansas,  with  interest  after 
maturity  at  the  rate  of  12  per  cent  per  annum. 
This  coupon  being  for  six  months'  interest 
on  a  principal  note  for  $8,000  value  received. 
«*  Due  December  12,  1891. 

<«R.  J.  HcFarland. 
''Ida  HcFarland. 
-Loan  No.  8,151." 

Indorsed :  **  For  value  received  we  hereby 
assign  and  transfer  the  within  bond,  together 
with  all  interest  in  and  rights  under  the  same, 
without  recourse  to  John  Dibert  &  Co. 

-John  D.  Knox  A  Co. 
-Pay  to  the  order  of  F.  8.  De  Hass. 

-John  Dibert  A  Co. 
*S.  G.  De  Hass, 

-Executrix  of  F.  8.  De  Hass." 
-$190.00.  Topeka,  Kansas,  June  15th,  1887. 
-Sixty  months  after  date  we  promise  to 
pay  to  the  order  of  John  D.  Knox  A  Co. ,  $120 
at  the  banking  house  of  John  D.  Knox  A  Co. , 
Topeka,  Kansas,  with  interest  after  maturitv 
at  Uia  rate  of  12  per  cent  per  annum.  This 
eoapon  being  for  six  months'  interest  on  a 
principal  note  for  $8,000,  value  received. 
-Due  June  15t1^  1822. 

-R  J.  HcFarland. 
-Ida  HcFarland. 
•LoanKa  8.151." 

Indorsed :  -For  value  received  we  hereby 
anign  and  transfer  the  within  bond,  together 
with  all  our  interest  in  and  rights  under  the 
same,  without  recourse,  to  John  Dibert  A  Co. 

-John  D.  Knox  A  Cu. 
-Fay  to  the  ordor  of  F.  S.  De  Hass. 

-John  Dibert  A  Co. 
*Bb  G.  De  Hass, 

Executrix  of  F.  8.  De  Haas." 
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The  plaintiff  excepted  to  the  entry  of  judg- 
ment, and  assigns  the  same  as  error. 

Should  judgment  have  been  so  entered! 
As  respects  the  first  question  reserved, 
we  agree  with  the  circuit  court.  The 
note  and  coupons  are  mercantile  instruments, 
not  only  according  to  the  laws  of  Kansas,  by 
which  the  parties  bound  themselves,  but  ac- 
cording to  the  law -merchant  as  well ;  and  we 
deem  it  unnecessary  to  add  anything  to  what 
the  court  has  so  well  said  on  the  subject. 

As  respects  the  second  point  raised,  we  can- 
not adopt  the  conclusion  reached.  If  the 
pavee's  transfer  of  the  paper  had  been  by 
indorsement,  instead  of  assignment,  no  ques- 
tion could  have  arisen.  The  assignment  re- 
lieved the  maker  from  the  effect  of  his  prom* 
ise  to  pay  -  to  order, "  and  thus  subjected  the 
paper  to  defense  by  him  in  the  hands  of  sub- 
sequent indorsees.  The  suit,  however,  is  not 
against  him,  but  against  the  indorser,  John 
Dibert  A  Co. ;  and  the  question  presented  is 
therefore.  What  is  the  effect  of  the  indorse- 
ment? It  must  be  decided  bv  the  terms  of 
the  statute  of  8  &  4  Anne,  ana  the  construc- 
tion ffiven  them  by  the  courts.  Originally 
promissory  notes  were  not  recognized  as  mer- 
cantile instruments,  but  were  treated  as  com- 
mon choses  in  action ;  and  were  therefore  not 
transferable.  The  statute  placed  them  on 
equality  with  bills  of  ezcbange,  provided 
for  their  transfer  by  indorsement,  giving  to 
such  transfer  the  effect  accorded  to  indorse- 
ments of  bills  of  exchange ;  and  thus  made 
them  mercantile  instruments.  Soon  after  the 
date  of  the  statute  the  question  arose :    Is  a 

Sromissory  note  from  which  the  term  ^'or- 
er, "  or  -  bearer, "  has  been  omitted,  embraced 
by  it,  and  therefore  transferable  by  indorse- 
ment, with  the  consequences,  as  respects  the 
indorser  and  indorsee,  therein  provided  for? 
Bv  the  omission  the  maker  reserved  to  him- 
self the  right  to  defend  against  payment  after 
transfer ;  and  it  was  therefore  urged  that  the 
instrument  is  not  covered  by  the  statute,  and 
consequently  that  the  indorsement  creates  no 
obligation.  The  English  courts,  however, 
decided  otherwise;  holding  that  the  instru- 
ment is  within  the  spirit  of  the  statute ;  that 
it  is  consequently  transferable  by  indorse- 
ment; and  that  such  transfer  has  the  same  ' 
consequences  between  the  indorser  and  in- 
dorsee as  it  would  have  if  the  term  had  not 
been  omitted ;  thus  holding  the  paper  to  be  a 
mercantile  instrument,  the  indorsement  of 
whld^  creates  a  contract  to  pay  accordinff  to 
its  face— if  the  maker  fails  to  do  so.  The 
courts  said  the  indorsement  Is  substantially 
the  drawing  of  a  new  note  in  the  terms  of  the 
old ;  or  of  an  inland  bill  of  exchange  whereby 
the  indorser  orders  the  maker  to  pay  the 
money  due  him  to  the  indorsee.  From  the 
date  of  the  earliest  decision  of  the  question 
(in  HiU  V.  Lewii,  1  Salk.  182)  to  the  present 
time  there  has  been  no  variation  in  tnis  re- 
spect by  the  English  courts,  thoush  the  point 
has  been  repeatedly  raised ;  and  the  decision 
has  been  uniformly  followed  in  this  countrv. 
As  the  supreme  court  of  Pennsylvania  said 
in  Leidy  v.  Tammany,  0  WatU,  856 :  *"  The 
English  courts,  looking  upon  the  statute  as 
a  remedial  one,  entitled  to  a  liberal  construc- 
tion in  accordance  with  its  spirit,  extended 
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it  to  notes  not  made  transferable  by  their  ten- 
or, when  they  are  deemed  mercantile  instru- 
ments.* This  statement  is  fullj  sustained 
by Hitt  T.  lAwi$,  1  Balk.  lfl2;Hodffei  v.  Stew- 
ard.  Id.  126 ;  Smith  y.  KendaU,  6  T.  R.  128 ; 
BwrcfM  y.  8loeo<ik,  2  Ld.  Raym.  1645; 
Ooashen  A  M.  Tump.  Boad  y.  Huriin^  9 
Johns.  217,  6  Am.  Dec.  278 ;  Letmovrd  y.  Ma- 
•on,  1  Wend.  622 ;  (Mwim  y.  QUaatm,  8  Day, 
12;  SmaUwood  y.  Vermm,  1  Strange,  479; 
Leidy  y.  Tammany,  9  Watts,  868.  In  the  last 
of  these  cases,  where  the  general  subject  is 
fully  and  ably  considered,  the  court  says,  al- 
though without  the  word  ''order"  or  ** bearer" 
being  inserted,  the  payee  cannot  transfer  the 
note  so  as  to  enable  his  transferee  to  maintain 
an  action  in  his  own  name  against  any  party 
to  it  "except  the  indoraer,  yet  it  is  now  well 
settled  that  the  indorsee  may  maintain  an  ac- 
tion against  the  indorser ;  so  that  as  against 
him  the  note  and  indorsement  will  have  the 
same  operation  as  if  he  had  express  authority 
to  transfer."  In  SiU  y.  LewU,  1  Salk.  182, 
it  is  said  that  an  indorsement  is,  under  the 
statute,  equiyalent  to  making  a  new  bill  in 
the  terms  of  the  one  indors^.  In  BoUing- 
aU»  y.  Oloster,  8  East,  482,  the  court  says : 
"There  is  no  distinguishing  the  case  of  an 
indorser  from  that  of  a  drawer,  it  hayiuff  long 
ago  been  decided  that  eyery  indorser  is  in  the 
situation  of  a  new  drawer,  eyery  indorsement 
a  new  bill,  and  that  the  indorser  stands  as  to 
the  indorsee,  in  the  law  merchant^  the  same 
as  the  drawer. "  This  is  repeated  in  Small- 
wood  y.  Vernon  and  othera  of  the  cases  cited. 
In  Heylyn  y.  Adam^on,  2  Burr.  676,  Lord 
Mansfield  likened  the  indorser  to  the  drawer 
of  a  bill  of  exchange,  saying  that  while  as 
between  the  maker  and  payee  there  is  no  such 
similarity  the  "resemblance  begins  with  the 
indorsement,  for  that  is  an  order  on  the  maker 
by  the  indorser  to  pay  the  amount  due  him 
to  the  indorsee,  and  is  thus  within  the  yery 
definition  of  a  bill  of  exchange. "  In  Slacum 
y.  P^wury,  10  U.  S.  6  Cranch,  222,  8  L.  ed. 
206,  Chief  Justice  Marshall  says:  "The 
indorsement  of  a  bill  is  understood  to  be,  not 
simply  a  transfer  of  the  paper,  but  a  new  sub- 
stantiye  contract." 

^  Later  the  question  arose :  Is  the  indorser 
of  an  oyerdue  promissory  note  (eyen  when 
drawn  to  order  or  bearer)  within  the  statute, 
and  responsible  accordingly?  It  was  ur^ed 
that  he  is  not,  because  by  the  delay  the  maker 
is  let  in  to  defend,  as  if  the  terms  "to  order" 
or  "  bearer"  had  been  omitted.  The  courts  of 
Sneland,  howeyer,  as  well  as  of  this  country, 
following  the  reasoning  in  the  former  class 
of  cases,  lield  otherwise.  Broum  y.  Dame$, 
8  T.  R.  88 ;  Bank  of  North  America  y.  Bar- 
ri&re,  1  Teates,  860 ;  Bower  y.  Haetinge,  86  Pa. 
286 ;  Bam€i  y.  Qfferman,  7  Watts,  180 ;  Sny- 
der y.  Bily,  6  Pa.  166,  47  Am.  Dec.  462.  In 
Bank  qf  iforth  America  y.  Barriere,  the  court 
says:  "Eyery  indorsement  of  a  bill  is  con- 
sidered a  new  drawing.  After  the  day  of 
payment  in  a  note  has  expired,  the  indorser 
cannot  be  looked  upon  otherwise  than  as  a 
new  drawer ;"  and  he  was  consequently  held 
responsible  as  such.  In  Brown  y.  Vaviee, 
Justice  Buller  said :  "  When  a  note  has  been 
indorsed  after  It  became  due,  I  consider  it  a 
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I  note  newly  drawn  by  the  indorser ;"  and  th« 
defendant  was  held  responsible  accordingly. 

About  the  same  time  a  third  question  arose : 
Is  the  indorsement  of  nonmercantile  paper- 
such  as  a  written  promise  to  pay  money  con- 
ditionally, or  to  pay  in  something  else  than 
money,  etc. — within  the  statute,  and  the  In- 
dorser liable  as  sucht  To  this  question  the 
courts  of  England  and  of  this  county  returned 
a  negatiye  answer ;  holding  that  such  paper 
stands  as  it  did  at  common  law,  constituting 
a  mere  chose  in  action,  and  is  not  therefore 
transferable  in  the  sense  of  the  law  merchant. 
Patterwn  y.  PoindaeUr,  6  Watts  &  8.  227.  40 
Am.  Dec  664:  Gray  y.  Donahoe,  4  Wntts, 
400 ;  WrightY,  Bart,  44  Pa.  464 ;  CUiune*  If  at. 
Bank  y.  PioUet,  126  Pa.  194,  4  L.  R.  A.  190 ; 
South  Bend  Iroti  Works  y.  Paddock,  87  Ran. 
610 ;  Story  y.  Lamb,  62  Mich.  626 ;  Mret  Nat. 
Bank  y.  Oay,  71  Mo.  627 ;  Fear  y.  Dunlap,  1 
0.  Greene,  884 ;  Aniba  y.  Teomane,  89  Mich. 
171. 

How,  then,  should  the  case  before  us  be  de- 
cided?   It  is  not  ooyered  by  the  terms  of  the 
statute,  nor  are  its  facts  embraced  in  either 
of  the  three  classes  of  cases  cited.    It  must 
be  determined,  therefore,  by  the  light  which 
its  proper  analogies  shed  on  the  subject. 
These  analogies  are,  we  belieye,  found  in  the 
first  two  classes  of  cases  cited.     In  all  ma- 
terial respects  it  closely  resembles  them ;  in 
principle  it  seems  identical  wi th  them.    Here 
the  paper  is,  as  it  was  there,  mercantile  in 
character,  and  consequently  negotiable.    In 
the  law  merchant  this  latter  term  signifies 
transferable  by  indorsement,  with  the  conse- 
quence there  attached  to  such  transfers.    The 
negotiability  of  paper  (except  as  between  the 
original  parties)  does  not  depend,  as  we  haya 
seen,  upon  the  maker's  authorizatiovi  of  a 
transfer,  as  by  promising  to  pay  to  orde*,  or 
bearer  (as  is  sometimes  inaccurately  said), 
but  upon  the  character  of  the  paper.    In  tJbe 
last  of  the  three  classes  of  cases  mentioned 
the  paper  inyolyed,  contained  such  a  prom- 
ise, out  as  it  was  not  mercantile  in  character, 
the  indorsement  had  not  the  effect  of  a  mer- 
cantile contract.     As  said  by  the  court  in 
Pattereon  y.  Poindexter,  6  WatU  &  8.  284,  40 
Am.  Dec.  664:    "The  contract  of  indorse- 
ment is  a  parasite  which  like  the  chameleon 
takes  its  hue  from  the  thing  with  which  it  is 
connected. "  On  the  other  hand,  the  paper  in- 
yolyed in  the  fint  of  these  classes  (which  did 
not  contain  such  a  promise)  was  held  to  be 
mercantile,  and  consequently  negotiable.    In 
our  case  it  is  true  the  situation  of  the  indorsee 
is  simply  that  of  an  equitable  assignee  as 
against  the  maker ;  but  so  was  that  of  the  in- 
dorsees in  the  first  class  of  oases  cited,  and 
substantially  so,  at  least,  was  that  of  the  in- 
dorsees inyolyed  in  the  second  class.    Here 
the  effect  of  the  maker's  promise  to  pay  "to 
order"  was  lost  by  the  payee's  failure  to  in- 
dorse, while  in  tiie  second  class  it  was  lost 
by  his  failure  to  indorse  before  the  note  ma- 
tured.   In  both  the  promise  to  pay  to  order 
or  bearer  was  thus  annulled  (as  if  erased), 
and  the  note  made  to  read  as  if  such  promise 
had  been  omitted — rendering  the  instrument 
identical  with  those  inyolyed  in  the  flrsl 
class. 


Db  Haib  t.  Dibbbt. 
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Tlie  circuit  oouK  likened  the  case  to  those 
of  the  third  class — from  which,  as  we  believe 
for  the  reasons  stated,  it  is  plainly  distin- 
^ishable.  There  the  instmments  involyed 
were  not  mercantile— although  drawn  to 
^order*  or  ** bearer."  The  cases  relied  upon 
by  the  court  all  rest  on  this  plain  distinction. 
The  indorsement  there  was  of  a  mere  chose 
in  action.  In  Qray  ▼.  DonahM,  Chief  Jus- 
tice Lewis  points  out  the  distinction  between 
«ttch  cases  and  those  of  the  first  class  men- 
tioned, yery  clearly.  The  note  before  him 
was  drawn  ''to  order,"  but  was  payable  in 
-* current  funds  at  Pittsburg."  While  he 
iherefore  held  it  to  be  nonmercantile  and  con- 
sequently non- negotiable, — saying  that'  'noth> 
ing  but  money  is  properly  the  subject  of  a 


negotiable  contract, — ^he  added :  *  A  note  nol 
negotiable  in  form,  as  between  the  original 
parties,  may  be  negotiable  between  subse- 
quent ones  r  citing  Leidy  y.  Tammany. 

The  third  question  reseryed,  on  which  the 
circuit  court  did  not  pass,  must  now  be  dis- 
posed of.  The  paper  is  made  payable  in 
Kansas,  and,  as  we  naye  seen,  the  psities  ex- 
pressly submitted  themselyes  to  the  laws  of 
that  state.  They  fixed  the  rate  of  interest  at 
Id  per  cent  after  default,  which  the  laws 
of  Kansas  j  ustify .  This  question  must  there- 
fore receive  an  affirmative  answer. 

The  judgment  mu9i  he  rev$r$ed,  and  the 
record  remitted  to  the  Circuit  Court  for  fur- 
ther proceedings,  in  accordance  with  this 
I  opinion* 
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GARTFORD  FIRE  INSURANCE    COM- 
PANY et  al.,  Hff^  in  Err., 
e. 

OHICACK),  MILWAUKEE,  A  ST.  PAUL 
RAILROAD  COMPANY. 

(n)IM.Bep.SQUl 

!•  TliepiiibUepolicgrcfefaBtateoPMbttOB 
■nust  be  determined  by  its  OoDstitatioa, 
laws,  and  Judicial  decisions,  not  by  tbe  varying 
opAnioDS  of  laymen,  lawyere,  or  judges,  as  to  the 
demands  of  tbe  interests  of  the  publlo. 

4k  ]>eeleU»Be  bj  st»te  eonrtg  as  to  the 

vaUdlcy  of  a  oontxaot  against  Uahility  for  negll- 
gence  are  not  oondnsiFe  upon  the  Federal 
courts. 

^  A  ettpiilatieii  mfr«ftiuit  li^MUt^  for 
BeffMirenee  of  a  lailroed  company  setting  tire 
to  bondings  erected  on  Its  right  of  way  under  a 
lease  may  be  Included  In  the  lease  without  violat- 
ing publie  policy. 

(October  7.  ISHk) 

ERROR  to  the  drcuit  Court  of  the  United 
States  for  the  Northern  District  of  Iowa 
■to  review  a  jadgment  in  favor  of  plaintiff  In 
an  action  brought  to  held  defendant  liable  for 
loss  sustained  uy  fire  alleged  to  have  been  set 
<n%  bv  its  uegligence.    Ajflrmed. 

Before  Caldwell,    Sanborn,   and  Thayer, 
<?lrcuit  Judges. 

Statement  by  SaAbem,  Circuit  Judge : 
On  February  1,  1890,  the  Chicago,  Mil- 
waukee, A  St.  Paul  Railway  Company,  the 
•defendant  in  eiror,  leased  to  Simpson,  Mc- 
Intire,  &  Co.,  a  copartnership,  certain  por- 
tions of  its  depot  nounds  at  Montioello,  in 
the  state  of  Iowa,  ^  upon  the  express  condi- 
tion that  tbe  said  railway  company,  its  suc- 
cessors and  assigns,  shall  be  exempt  and  re- 
leased, and  said  parties  of  the  second  part 

NOTB.— The  question  above  decided  has  also  been 
-decided  In  several  other  recent  caaes.  See  Qris- 
wold  V.  Iowa  C.  R.  Oo.  (Iowa)  24  L.  B.  A.  6i7\ 
Stephens  v.  Southern  P.  Go.  (CaL) »  L.  B.  A.  TBI; 
King  V.  Southern  P.  Oo.  (OsU  Id.  758. 

:90  L.R  A. 


[Simpson,  Mclntire,  &Co.],  for  themselveSi 
and  for  their  heirs,  executors  and  adminis- 
trators,  and  assigns,  do  hereby  expressly  re- 
lease them  from  all  liability  or  aamage  by 
reason  of  any  injury  to  or  destruction  of  any 
building  or  buildings  now  on.  or  which  may 
hereafter  be  placed  on,  said  premises,  or  of 
the  fixtures,  appurtenances,  or  other  personal 

Property  remaining  inside  or  outside  of  said 
uildings,  by  fire  occasioned  or  originated 
by  sparks  or  burning  coal  from  the  locomo- 
tives, or  from  any  damage  done  by  trains,  or 
cars  running  off  the  track,  or  from  the  care- 
lessness or  negligence  of  employees  or  agents 
of  said  railway"  company."  Simpson,  Mc- 
lntire, &  Co.  had,  or  constructed,  a  cold- 
storage  building  and  warehouse  on  the  leased 
premises,  stocked  it  with  butter  and  eggs, 
and  insured  the  buildings  and  stock  with  the 
Hartford  Fire  Insurance  Company  and  seven 
other  insurance  companies,  which  are  the 
plaintiffs  in  error,  and  the  buildinirs  and 
stock  were  budted*  The  insurance  companies 
brought  an  action  against  the  railway  com- 
pany in  the  court  below,  and  alleged  in  their 
complaint  that  they  had  insured  Simpson, 
Mclntire,  A  Co.  against  loss  by  fire  on  their 
cold-storage  building,  warehouse,  and  stock ; 
that  these  were  destroyed  by  a  fire  caused  by 
the  negligence  of  the  railway  company  on 
Noveinber  11,  1892 ;  that  the  insurance  com- 
panies had  paid  Simpson,  Mclntire,  A  Co. 
128,460  on  account  of  their  loss  by  this  fire; 
that  they  were  thereby  subrogated  to  tbe 
rights  of  Simpson,  Mclntire,  A  Co.  against 
the  railway  company,  and  were  entitled  to 
recover  from  it  that  amount  with  interest. 
The  railway  company  answered  this  com- 
plaint, and  one  of  the  defenses  It  pleaded  was 
the  condition  of  the  lease  to  Simpson,  Mc- 
lntire, A  Co.,  by  which  they  exempted 
and  released  the  railway  company  from  all 
liability  for  damage  to  their  buildings  and 
stock  caused  by  fire  set  by  the  railway  com- 
pany. The  plaintiffs  in  error  demurred  to 
this  defense  on  the  ground  that  this  stipula- 
tion of  the  lease  was  against  public  policy 
and  void.  Their  demurrer  was  overruled, 
and  Judgment  was  rendered  against  them 
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thereon.  The  writ  of  error  in  this  case  was 
■ued  out  to  reverse  this  judgment,  and  the  rul- 
ing upon  the  demurrer  is  the  error  assigned. 

MewTB,  Charles  A.  Clark  and  Richard 
W«  Barg^r*  for  plaintiffs  in  error: 

RaUway  companies  using,  as  they  do,  the 
dangerous  agencies  of  steam  and  fire  for  the 
purposes  of  locomotion,  may  be  required  to 
take  additional  safeguards  for  protection  of 
adjoinine  property  from  the  danger  of  destruc- 
tion by  fire. 

HaH  y.  Western  B,  Carp.  18  Met.  99.  46 
Am.  Dee.  719;  Lyman  v.  Boston  dt  W,  R,  Corp, 
4  Cush.  288;  Pratt  y.  Atlantic  d  St.  L.  R.  Co. 
42  Me.  079;  Smith  v.  Boston  db  M.  Railroad,  63 
N.  H.  26;  Rodemaeher  v.  Milwaukee  d  St.  P. 
R.  Co.  41  Iowa.  297,  20  Am.  Rep.  592;  Union 
P.  B.  Co.  ▼.  De  Busk,  12  Colo.  294,  3  L.  R.  A. 
850. 

Statutes  making  railway  companies  abso- 
lutely liable  for  damages  caused  by  fires  set 
out  by  locomotiyes  are  constitutional,  and  are 
upheld  and  enforced  by  the  courts. 

Union  P.  R.  Co.  v.  Arthur,  2  Colo.  App. 
159;  Mathews  y.  St.  Louis  db  S.  F.  R.  Co.  121 
Mo.  298.  25  L.  R  A.  161;  MeCandUss  y.  Rich- 
mond AD.KCo.  88  S.  C.  108.  18  L.  R.  A. 
i40;  Lyman  y.  Boston  db  W.  R.  Corp.  supra; 
Regan  y.  New  York  di  N.  E.  R  Oo.  eo  Conn. 
124;  Martin  y.  New  York  db  N.  E.  R.  Co.  62 
Conn.  881;  Missouri  P.  R.  Co.  y.  Mackey,  127 
U.  8.  205,  82  L.  ed.  107;  Minneapolis  db  8t.  L. 
R  Co.  y.  Herriek,  127  U.  8.  210,  82  L.  ed.  109. 

Statutes  attempting  to  exempt  railways  from 
liability  for  damages  caused  by  fires  negli- 
gently set  out  would  be  unconstitutional  and 
yoid. 

Cooley,'Const.  Lim.  8d  ed.  •851-854;  Thir- 
teenth db  F.  Street  Pass.  R.  Co.  y.  Boudrou,  92 
Pa.  481,  87  Am.  Rep.  707;  Cleveland  db  P.  R. 
Co.  y.  Rowan,  66  Pa.  $98;  Park  y.  Detr&it 
Free  Press  Co.  72  Mich.  566,  1  L.  R.  A.  599; 
BincksY.  Milwaukee,  46  Wis.  559. 82  Am.  Rep. 
785;  Durkee  y.  JanewiOe,  28  Wis.  464,  9  Am. 
Rep.  500. 

The  Iowa  statute  do^  not  make  the  rail- 
ways absolutely  liable  for  damages  from  fires 
set  out,but  makes  the  fact  of  the  fire  prima  facie 
proof  of  negligence  on  the  part  of  the  railway, 
which  might  be  rebutted  by  it  by  showing 
freedom  from  negligence. 

Small  y.  Chicago,  R.  L  db  P.  R  Co.  50  Iowa. 
888;  Slosson  y.  Burlington,  C.  R.  db  JT.  R.  Co. 
51  Iowa,  295;  Lil)by  y.  Chicago,  R  L  d  P.  R. 
Co.  52  Iowa,  292;  Rose  y.  Chicago  d  H.  W.  R. 
Co.  72  Iowa,  625. 

The  simple  fact  that  a  fire  is  set  by  a  loco- 
motiye  makes  a  prima  facie  case  against  the 
company. 

EnglcY.  Chicago,  M.  dSt.  P.  R.  Co.  77  Iowa, 
661;  Babeock  y.  Chicago  d  N.  W.  R.  Co.  62 
Iowa.  598;  Seska  y.  Chicago,  M.  d  St.  P.  R. 
Co.  77  Iowa,  187. 

This  statute  is  constitutional. 

RodemacJier  y.  Milwaukee  d  St.  P«  R,  Co.  41 
Iowa,  297,  20  Am.  Rep.  592. 

The  contributory  negligence  of  the  injured 
party  is  no  defense  in  case  of  fire  set  out  by 
the  railway  company. 

West  y.  Chicago  d  N.  W.  R.  Co.  77  Iowa, 
655;  EngU  T.  Chicago,  M.  d  St.  P.  R  Co. 
supra. 
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Railway  companies  are  held  to  a  yery 
stringent  degree  of  liability  if  it  is  shown  that 
fires  are  set  out  by  them. 

Greenfield  y.  Chicago  d  N.  W.  R.  Co.  8a 
Iowa.  274:  Hamilton  y.  Des  Moines  d  K.  C. 
R.  Co.  84  Iowa,  182;  Babeock  y.  Chicago  d  H^ 
W.  R  Co.  62  Iowa,  598,  72  Iowa.  197. 

Among  the  obligations  imposed  upon  rail- 
way corporations  is  that  of  using  reasonable 
diligence  in  furnishing  its  road  with  safe  equip- 
ment, including  locomotiye  engines,  and  of 
operating  its  road  without  negligence. 

Oriswold  y.  Illinois  C.  R.  Uo.  (Iowa)  21  Insi 
L.  J.  961. 

Neither  as  a  precedent  nor  as  an  authority  i» 
the  decision  overruling  that  esse  binding  upoa 
this  court. 

It  is  the  duty  of  men  to  manage  their  owo 
affairs  carefully  and  circumspectly  for  the 
avoidance  of  injury  to  others,  and  a  neglect  of 
this  duty,  resulting  in  harm  to  any  person, 
places  them  under  an  obligation  from  the  law 
to  compensate  him. 

Bishop,  Non-Cont  L.  pp.  1072,  1074. 

The  mere  tendency  of  a  contract  to  promote 
unlawful  acts  renders  it  <]uite  illegal  as  against 
the  policy  of  the  law,  without  regard  to  any 
circumstances  indicating  the  probable  commi»> 
sion  of  such  acts. 

Bishop,  Cont.  §  476;  Bestor  y.  Wathen,  60 
111.  188;  Woodstock  Iron  Co.  y.  Richmond  S 
D.  Extension  Co.  129  U.  8.  668,  82  L.  ed.  819; 
FuUer  y.  Dame,  18  Pick.  472;  Oseanyan  y. 
Windtester  Repeating  Arms  Co.  103  U.  8.  261,. 
26  L.  ed.  589;  Providence  Tool  Co.  y.  Mrris^ 
69  U.  8.  2  Wall.  45. 17  L.  ed.  868;  Hamilton^ 
y.  Hamilton,  89  01.  851;  Thomas  y.  CauUcett^ 
57  Mich.  894,  58  Am.  Rep.  869. 

Public  policy  should  be  held  to  defeat  all 
contracts  by  which  a  party  undertakes  to  put 
another  at  the  mercy  of  bis  own  faulty  con- 
duct. 

Cooley,  Torts,  687;  Johnson  y.  Richmond  db 
D.  R.  Co.  86  Va.  975;  Chicago,  M.  d  St.  F.  R 
Co.  y.  Wabash,  St.  L.  d  P.  R.  Co.  61  Fed.  Rep. 
993,  4  Inters.  Com.  Rep.  578;  Woodstock  Iron 
Co.  y.  Richmond  d  D.  Extension  Co.  129  U.  8. 
657.  82  L.  ed.  826;  Fuller  y.  Dame,  18  Pick. 
472;  Pope  Mfg.  Co.  y.  GormuUy,  144  U.  8.  233,. 
86  L.  ed.  418;  Home  Ins.  Co.  y.  Morse,  87  U. 
8.  20  Wall.  451.  22  L.  ed.  868;  Grand  Trunk 
R  Co.  y.  Stevens,  95  U.  8.  660,  24  L.  ed.  535. 

A  common-law  carrier  may  by  special  con- 
tract limit  his  common-law  liability,  but  he 
cannot  stipulate  for  exemption  from  the  conse- 
quence of  his  own  negligence  or  that  of  h]» 
servants. 

2few  Jersey  Steam  Nav.  Co,  r.  Merchants^ 
Bank,  47  U.  8.  6  How.  844,  12  L.  ed.  465; 
York  Mfg.  Co.  y.  lUinois  C.  R.  Co.  70  U.  8.  a 
Wall.  107,  18  L.  ed.  170;  New  T&rk  C.  R.  Co. 
V.  Lockwood,  84  U.  8.  17  Wall.  857,  21  L.  ed. 
627;  Southern  Exp.  Co.  y.  CaldweU,  88  U.  8. 
21  Wall.  264,  22  L.  ed.  556;  Ogdensburg  d  L. 
C.  R.  Co.  y.  Pratt,  89  U.  8.  22  Wall.  128.  22 
L.  ed.  827;  Bank  of  Kentucky  y.  Adams  Exp. 
Co.  93  U.  8.  174,  2&  L.  ed.  872;  Grand  Trunk 
R.  Co.  y.  Stevens,  95  U.  8.  655,  24  L.  ed.  535; 
Hart  y.  Pennsylvania  R.  Go.  112  U.  8.  888.  2» 
L.  ed.  720;  LiUle  Rock  d  Ft.  S.  R  Co.  v. 
Cravens,  57  Ark.  112, 18  L.  R.  A.  527;  State  v. 
Missouri  P.  R.  Co.  29  Neb.  550;  PensacoUs. 
Teleg.  Co.  y.  Western  U.  Teleg.  Co.  96  U.  &  1^ 
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24 1<.  ed.  706;  Wegtern  U,  TeUg.  Co,  ▼.  Ameri- 
tan  U,  Tdeg.  Co.  65  Ga.  100,  88  Am.  Rep.  781. 

Tbe  duty  of  the  carrier  eztends  to  the  pro- 
Tiding  of  proper  and  reasonable  station  facili- 
ties, such  as  platforms,  warehouses,  ap- 
proaches, and  the  like. 

Hutchinson,  Carr.  g  295d;  Ma9on  v.  MiMOuri 
P,  II  Co.  25  Mo.  App.  478;  MeCuUough  v. 
Wabash  W.RCo.M  Mo.  App.  28;  Covington 
Stock- Yards  Co.  v.  Keith,  139  U.  8.  128,  85  L. 
ed.  78;  Oregon  Short  Line  A  U.  N.  B.  Co,  v. 
Ihoaeo  R,  d  N.  Co.  61  Fed.  Rep.  613;  Indian 
Biter  S.  B.  Co.  ▼.  East  Coast  Transp.  Co.  28 
Fla.887. 

Contracts  attempting  to  exempt  such  railway 
company  from  the  negligence  of  itself  or  its 
servants  are  contrary  to  public  policy  and  void. 

Nets  York  C.  B.  Co.  ▼.  Loekwood,  84  C-  8. 
17  Wall  857,  21  L.  ed.  627;  Hart  v.  Pennsyl 
vania  B.  Co.  112  U.  8.  888,  28  L.  ed.  720; 
Bank  <tf  Kentucky  y.  Adams  Esep.  Co,  98  U.  8. 
181.  28  L.  ed.  875;  Liverpool  db  G.  W.  Steam 
Co..  Limited,  v.  Phenix  Ins.  Co.  129  U.  8.  440, 
82  L.  ed.  792;  Southern  Bgp.  Co.  7.  Caldwell, 
88  U.  8.  21  WalL  267,  22  X.  ed.  558;  T^rib 
Mfg.  Co.  ▼.  BUnds  C.  B  Co.  70  U.  8.  8  Wall. 
107,  18  L.  ed.  170;  Thomas  ▼.  West  Jersey  B. 
Co.  101  U.  8.  71, 25  L.  ed.  950;  Central  Transp. 
Co.  ▼.  PuUman's  Palaos  Car  Co.  189  U.  8.  51, 
85  L.  ed.  65. 

As  to  merchandise  in  transit,  a  railway  com- 
pany cannot  by  contract  exempt  itself  from 
liaUlity  if  such  merchandise  is  destroyed  by 
fire  set  out  by  its  own  negligence  or  the  negli- 
gence of  its  employees. 

Whart.  Neg^  598;  Condict  y.  Grand  Trunk 
£  C^.  54  K.  Y.  500;  Empire  Transp.  Co.  v. 
Wamjsutia  OU  Btf.  A  M.  Co.  68  Pa.  14,  8  Am. 
Rep.  516;  New  Jersey  B.  Co.  y.  Kennard,  21 
Pa  204;  Steinweg  v.  Brie  BaUway,  48  N.  Y. 
128,  8  Am.  Rep.  678;  Davidson  y.  Oraham,  2 
Ohio  St  181. 

£yen  if  the  railway  company  did  not  con- 
tract as  common  earner  the  exemption  which 
it  pleads  is  still  contrary  to  public  policy  and 
yoid. 

Hutchinson,  Carr.  2d  ed.  g  62,  by  Mechem; 
Kansas  P.  B  Co.  y.  Peavey,  29  Kan.  169;  Lit- 
tle Bock  db  Ft.  S.  B.  Co.  y.  Eubanks,  48  Ark. 
460;  Lake  Shore  db  M,  S,  B,  Co.  y.  Spongier, 
44  Ohio  St.  476;  Boesner  y.  Sermann,  10  Biss. 
486.    And  see  Thomp.  Neg.  %  1025. 

Every  contract  is  declared  void  which  con- 
travenes any  legal  principle  or  enactment. 

Aubert  v.  Maee,  2  Bos.  &  P.  874;  Cannan  v. 
Bryce,  8  Barn.  «&  Aid.  188;  Qreenoughy.  Batch, 
7  Me.  461;  WhiU  v.  Buss,  8  Cush.  448. 

One  cannot  In  advance  waive  his  rights  of 
action  by  the  wholesale  for  injuries  inflicted 
upon  him. 

Uom/e  Ins.  Co.  v.  Morse,  87  U.  a  20  WalL 
451,  22  L.  ed.  368;  Wildey  v.  Collier,  7  Md. 
278.  61  Am.  Dec.  846;  Norman  v.  Cole,  8  Esp. 
253. 

Whether  forbidden  by  statute  or  condemned 
by  public  policy,  the  result  is  the  same.  No 
legal  right  can  spring  from  such  a  source. 

Meguirs  v.  Conoine,  101  U.  S.  Ill,  25  L.  ed. 
900;  BaU  v.  Coppell,  74  U.  8.  7  Wall.  658.  19 
L.  ed.  248;  Woodstock  Iron  Co.  v.  Bichmond  A 
D.  Extension  Co.  129  U.  8.  644,  82  L.  ed.  824; 
Warden  v.  Union  P.  B.  Co.  108  U.  8.  658,  86 
L.  ed.  512;  West  v.  Camden,  185  U.  8.  521, 84 
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L.  ed.  258;  Irwin  v.    WiUiar,  110  U.  8.  499, 
28  L.  ed.  225;  Teal  v.  Walker,  111  U.  8.  252, 
28  L.  ed.  419. 
Federal  courts  must  decide  the  question  of 

gublic  polic>^  for   themselves,  ana   are   not 
ound  by  decisions  of  state  courts. 

Public  policy  is  that  principle  of  law  which 
holds  that  no  subject  or  citizen  can  lawfully 
do  that  which  has  a  tendency  to  be  injurious 
to  the  public,  or  against  the  public  good. 

PlBople  v.  Chicago  Oas  Trust  Co.  iSo  HI.  268» 
8  L.  R  A.  497;  Craft  v.  McConouqhy,  79  HL 
846,  22  Am.  Rep.  171, 29  Cent.  L.  J.  809. 

Questions  of  public  policy  arise  out  of  the 
common  law,  and  are  governed  by  common- 
law  principles. 

GMs  y.  Consolidaied  Qas  Co.  180  U.  8.  409, 
82  L.  ed.  984;  Fowls  v.  Park,  181  U.  8.  88.  88 
L.  ed.  67;  Oregon  Steam  Na/o.  Co.  y.  Winsor^ 
87  U.  8.  20  Wall.  64,  22  L.  ed.  815;  Hagar  y. 
Beclamation  Dist.  No.  108,  111  U.  8.  704,  28 
L.  ed.  571:  Louisville  AN.  B.  Co.  v.  Palmes, 
109  U.  8.  244.  27  L.  ed.  922;  LaHn  v.  Bmi^ 
grant  Industrial  Sav.  Bank,  18  Blatchf.  18; 
United  Slates  v.  Muscatine,  76  U.  S.  8  Wall. 
676.  19  L.  ed.  490. 

That  law  is  thorouj^hly  well  settled. 

Liverpool  d  Q.  W.  Steam  Co.,  Limited,  y. 
Phenix  Ins.  Co.  129  U.  S.  448.  82  L.  ed.  798; 
Carpenter  v.  Providence  Washington  Ins.  Co. 
41  U.  8.  16  Pet.  511,  10  L.  ed.  1051;  Sufift  y. 

a  son,  41  U.  8.  16  Pet.  18,  10  L.  ed.  871; 
frick  v.  Michigan  C,  B.  Co.  VUft  U.  8.  109, 
27  L.  ed.  827;  Chicago  y.  Bobbins,  67  U.  8.  8 
Black.  418,  17  L.  ed.  298;  Brooklyn  City  db  N. 
B.  Co,  y.  National  Bank,  102  U.  8.  14. 81,  26 
L.  ed.  61,  67;  Hough  v.  Texas  db  P.  B.  Co.  100 
U.  8.  218.  25  L.  ed.  612;  BalHmors  d  0,  R 
Co.  v,  Baugh,  149  U.  8.  870.  87  L.  ed.  778. 

Courts  of  the  United  States  determine  the 
common  law  for  themselves. 

Washington  d  G.  B  Co.  v.  Oladmon,  82  U. 
8.  16  WalL  401,  21  L.  ed.  114;  Indianapolis  d 
/^.  L,  B.  Co.  v.  Horst,  98  U.  8.  291,  23  L.  ed. 
898;  Hough  v.  Texas  dP.  B.  Co.  100  U.  8.  218. 
25  L.  ed.  612:  Northern  P.  B.  Co.  v.  Mares, 
128  U.  8.  710,  81L.ed.  296;  Inland  dS.  Coast- 
ing Co.  V.  Tolson,  189  U.  8.  551,  85  L.  ed.  270; 
Texas  d  P.  B  Co.  v.  Volk,  161  U.  8.  77,  88L. 
ed.  80;  LansY.  Tick,  46  U.  8.  8  How.  464, 11 
L.  ed.  681;  Jefferson  Branch  Bank  v.  Skilly ^ 
66  U.  8.  1  BUick,  443,  17  L.  ed.  177;  Proprie- 
tors of  Bridges  V.  Hdboken  Land  dimp.  Co,  68 
U.  8.  1  Wall.  146.  17  L.  ed.  577;  Lake  Shore  d 
M,  S.  B.  Co.  V.  PrenUce,  147  U.  8. 106, 37  L.  ed. 
101 ;  Newport  Neu>s  d  M.  V.  Co.  v.  Howe,  52  Fed. 
Rep.  862,  6  XJ.  8.  App.  172;  Western  U.  Tdeg. 
Co.  v.  Wood.  57  Fed.  Rep.  471,  21  L.  R.  A. 
706:  Northern  P.  B.  Co.  v.  Peterson,  51  Fed. 
Rep.  182,  4  U.  8.  App.  574;  Baltimore  d  0. 
B.  Co.  V.  Baugh,  149  U.  8.  870,  87  L.  ed.  778; 
Lake  Shore  d  M.  S.  K  Co.  v.  Spongier,  44  Ohio 
8t.  476;  Foxeroft  v.  Mallett,  45  U.  S.  4  How. 
858,  11  L.  ed.  1008;  Carpenter  v.  Providence 
Washington  Ins.  Co.  41  U.  8.  16  Pet.  511,  10 
L.  ed.  1051;  Manhattan  L.  Ins.  Co.  v.  Brough- 
ton,  109  U.  8.  126,  27  L.  ed.  880;  Louisville  d 
N,  B,  Co.  V.  Palmes,  109  U.  8.  256,  27  L.  ed. 
026;  Oibson  v.  Lyon,  115  U.  8.  446,  29  L.  ed. 
4^2;  Chicago  v.  Bobbins,  6717.  8.  2  Black,  418, 
17  L.  ed.  298;  Smith  v.  Alabama,  124  U.  8. 
478,  81  L.  ed.  512;  Caies  v.  First  Nat.  Bank, 
100  U.  8.  289,  25  L.  ed.  580;  Ptma  v.  Bowler, 
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107  U.  8.  580,  87  L.  ed.  424;  OlcoU  v.  Fond  du 
Lao  Ckntntif  Buprt,  88  U.  B.  16  WaU.  680,  21 
L.  ed.  886;  Pine  Grove  Twp.  ▼.  TakoU,  86  U. 
8.  10  WaU.  677,  22  L.  ed.  288;  Pleaeant  Twp. 
T.  .^na  Z.  Ine.  Oo.  188  U.  8.  70.  84  L.  ed. 
866;  BuTom  v.  Migman,  107  U.  8.  20,  27  L. 
ed.  860;  Clark  y.  Bever,  180  U.  8. 116, 85  L.  ed. 
06;  CarroU  County  Supn.  ▼.  Smith,  111  U.  8. 
562, 28  L.  ed.510;  Andereon  ▼.  Santa  Anna  Ttop, 
116  U.  8.  865, 20  L.ed.  686:  BoUee  v.  BrimfiOd, 
120  U.  8.  762,  80  L.  ed.  788;  Eati  Alabama 
B.  Co,  Y.  Doe,  Vieseher,  114U.  8. 852, 20  L.  ed. 
140;  Bumeombe  County  Comn,  v.  Tommey,  116 
U.  8.  127.  20  L.  ed.  807;  OberY.  Gallagher,  08 
U.  8.  207. 28  L.  ed.  882;  JohneonCounty  Comn. 
T.  TKayer,  04  U.  8.  642.  24  L.  ed.  185;  Mohr 
T.  Manierre,  101  U.  8.  421,  25  L.  ed.  1054; 
United  8tate$  v.  Muscatine,  75  U.  8.  8  Wall. 
582,  10  L.  ed.  408;  Venice  v.  Murdoch,  02  U.  8. 
501,28  L.ed.  585;  Chicago  A  A.  B.  Co.  ▼.  Wig- 
gini  Ferry  Co,  110  U.  8.  628,  80  L.  ed.  522. 

If  the  coDtTmct  when  made  was  valid  b?  the 
lawa  of  the  state  as  then  expounded  by  all  de- 
partments of  the  government,  and  administered 
by  its  courts  of  Justice,  its  validity  and  obliga- 
tion cannot  be  impaired  by  any  subsequent  ac- 
tion or  legislation  or  decision  of  its  courts  al- 
tering the  construction  of  the  law. 

Ohio  L.  In$.  db  T.  Co.  v.  DeboU,  57  U.  8.  16 
How.  482, 14  L.  ed.  1008;  Gelpcke  v.  Dubuque, 
68  U.  8.  1  Wall.  206, 17  L.  ed.  526;  Hatemeyer 
Y.  Iou>a  County  Supre,  70  U.  8.  8  Wall.  208. 
18  L.  ed.  88;  Thompson  ▼.  Lee  County,  70  U. 
8.  8  Wall.  827,  18  L.  ed.  177;  Lee  County 
Bums.  V.  United  States,  74  U.  8.  7  Wall.  181, 
10  L.  ed.  168;  Douglass  y.  Pike  County,  101  U. 
8.  677,  25  L.  ed.  068. 

At  the  time  the  fire  in  this  case  occurred, 
the  origiaal  decision  of  the  supreme  court  of 
Iowa  in  Griswold  v.  Illinois  C.  B.  Co,  (Iowa) 
21  Ins.  L.  J.  061,  had  been  made,  and  was  in 
full  force  and  effect,  holding  the  attempted 
exemption  of  the  railway  company  from  lia- 
bility on  account  of  negligence  to  be  contrary 
to  public  policy  and  void. 

The  Federal  courts  are  not  bound  by  deci- 
sions of  state  courts  on  questions  of  public 
policy. 

Groves  v.  Slaughter,  40  U.  8. 15  Pet.  508, 10 
L.  ed.  820;  Bouian  v.  Bunnels,  46  U.  8. 5  How. 
184, 12  L.  ed.  85;  Ohio  L,  Ins.  db  T,  Co.  v.  Debolt, 
tsn  tJ.  8.  16  How.  482, 14  L.  ed.  1008;  Delmas 
Y.  MerehanW  Mut,  Ins.  Co.  81  U.  8. 14  Wall. 
667,  20  L.  ed.  750;  Bank  otWetH  Tennessee  v. 
CitiseM^  Bank,  80  U.  8.  18  Wall.  482,  20  L.  ed. 
514.  81  Q.  8.  14  WaU.  0.  20  L.  ed.  514:  BetheU 
V.  Demaret,  77  U.  8.  10  Wall.  587,  10  L.  ed. 
1007;  ThoHngton  v.  Smith,  75  U.  8.  8  Wall.  1, 
10  L.  ed.  861;  Planter's  Bank  v.  Union  Bank, 
88  U.  S.  16  Wall.  488,  21  L.  ed.  473;  Confed- 
erate NoU  Case,  86  U.  8.  10  Wall.  548.  22  L. 
ed.  106;  Wilmington  db  W.  R  Co.  v.  King,  01 
U.  8.  8. 28  L.  ed.  186;  Cook  ▼.  LUlo,  108  tj.  8. 
702.  26  L.  ed.  460;  Tarwr  v.  Reach,  82  U.  8. 
15  Wall.  67.  21  L.  ed.  82;  Worthy  y.  Marston, 
81  U.  8.  14  Wall.  10,  20  L.  ed.  826;  Osborn  v. 
Nicholson,  80  U.  8. 18  Wall.  654,  20  L.  ed.  680; 
White  V.  Eart,  80  U.  8.  18  WaU.  646.  20  L. 
ed.  685;  Liverpool  d  0.  W,  Steam  Co.,  Limited, 
Y,  Phenix  Ins.  Co.  120  U.  8. 448.  82  L.  ed.  708; 
Boyce  v.  Tabb,  85  U.  8.  18  Wall.  548, 21  L.  ed. 
757:  Marshall  v.  BaUimare  db  0.  B,  Co  57  U. 
8. 16  How.  880, 14  L.  ed.  060;  Bank  of  United 
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suites  Y,  Owens.  27  U.  8.  2  Pet.  540,  7  L.  ed. 
512;  Burke  y.  Child,  88  U.  8.  21  Wall.  440,  89 
L.  ed.  624;  CoUins  v.  Blantem,  2  Wils.  847; 
Western  U.  Teleg,  Co.  v.  Cook,  61  Fed.  Rep. 
624:  Gelpcke  v.  Dubuque,  68  U.  8.  1  WaU.  205, 
17  L.  ed.  525;  Gibson  v.  Lyon,  115  U.  8.  446, 
20  L.  ed.  448;  Smith  v.  Alabama,  124  U.  8. 478» 
81  L.  ed.  512:  Oldott  v.  Fond  du  Lae  County 
Suprs.  88  U.  8.  16  Wall.  680.  21  L.  ed.  886; 
Pine  Grose  Twp.  v.  Taleott,  86  U.  8. 10  Wall. 
677,  22  L.  ed.  288;  Pleasant  Twp.  v.  jStna  L. 
Ins.  Co.  188  U.  8  70.  84  L.  ed.  866;  Burgess  t* 
SOigman,  107  U.  8.  20,  27  L.  ed.  850;  Clark  t. 
Bever,  180  U.  8.  116.  85  L.  ed.  07;  CarroU 
County  Suprs.  y.  Smith,  111  U.  8.  562.  28  L. 
ed.  510;  Anderson  v.  Santa  Anna  Twp.  11617. 
S.  865,  20  L.  ed.  686:  Bolles  v.  Brimjkld,  180 
U.  8.  762.  80  L.  ed.  788;  East  Alabama  B.  Co. 
V.  Doe,  Visseher,  114  U.  8.  852.  20  L  ed.  140. 

Mr.  Charles  B*  Keeler,  for  defendant  in 
error: 

The  supreme  court  of  Iowa  finally  held  that 
such  exemption  or  release  was  not  in  violation 
of  the  fire  statute  of  Iowa,  or  contraiy  to  any 
public  policy  of  the  state,  but  was  lawful  and 
would  be  enforced  by  the  courts  of  Iowa. 

Griswold  v.  lUinois  C,  B.  Co.  (Iowa)  24  L. 
R  A.647. 

The  insurance  companies,  upon  payment  of 
their  policies,  were  subrogated,  in  law.  to  such 
rights  (and  only  such)  as  said  lessees  held 
a^nst  their  lessor. 

Phanix  Ins,  Co,  v.  Erie  db  W,  Transp.  Col 
117  U.  8.  812,  20  L.  ed.  878;  Jackson  Co.  ▼. 
Boylston  Mut,  Ins.  Co.  180  Mass.  508,  52  Am. 
Rep.  728;  Wood,  Land.  A  T.  p.  485;  12  Am.  dk 
Eng.  Enc.  Law,  p.  1000. 

Federal  courts  adopt  the  local  law  of  real 
property,  as  ascertained  by  the  decisions  of 
state  courts,  whether  founded  on  statute,  or  a 
part  of  the  unwritten  law  of  the  state. 

Jackson,  St.  John,  v.  Chew,  25U.  8. 12  Wheat. 
158,  6  L.  ed.  588;  Green  v.  yeal,  81  U.  a  6 
Pet.  201.  8  L.  ed.  402;  Swift  v.  7}fSon,  41  U.  a 
16  Pet.  18,  10  L.  ed .  871;  Suydam  v.  WiUiam. 
son,  65  U.  8.  24  How.  427.  16  L.  ed.  748; 
Beauregard  v.  yew  Orleans,  50  U.  8.  18  How. 
407,  15  L.  ed.  460;  Williams  v.  Kirtland,  80  U. 
8.  18  WaU.  806,  20  K  ed.  688;  Brooklyn  City 
db  N,  B,  Co,  Y.  National  Bank,  102  U.  8.  57, 
26  L.  ed.  77;  Bondurant  v.  Watson,  108  U.  8. 
281,  26  L.  ed.  447;  Bueiher  y,  Cheshire  B.  Co. 
125  U.  8.  588.  81  L.  ed.  700. 

The  decision  of  the  supreme  court  of  Iowa 
in  Griewold  v.  lUinois  C.  B.  Co.  aowa)  21  Ina. 
L.  J.  061,  should  be  followed  by  this  court, 
because  it  is  based,  in  part  at  least,  upon  a 
coootruction  of  state  statutes. 

The  pubHc  poUcy  of  a  state  means  the  local 
self-interest  of  that  commonwealth.  Each 
must  determine  for  itself  what  its  own  policy 
or  self-interest  shall  dictate. 

Doyle  Y.  Continental  Ins.  Co.  04  U.  8.  585, 
24  L.  ed.  148. 

The  policy  of  the  state  is  the  law  of  that 
commonwealth,  whether  enacted  by  statutes 
or  expressed  by  courts. 

Bank  of  Augusta  v.  Earle,  88  U.  S.  18  Pet. 
510,  10  L.  ed.  274:  Vidal  v.  Philaddphia,  48  U. 
8.  2  How.  127,  11  L.  ed.  205;  Teal  v.  Walker^ 
111  U.  8.  242,  28  L.  ed.  415;  Lnncastn  v.  Am- 
sterdam Imp.  Co,  140  N.  Y.  576,  24  L.  R.  A. 
822  (1804);  Green  v.  Van  BuMrk,  72  U.  8.  5 
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Wall,  812,  18  L.  ed.'(t01;J9wum  v.  Smtnn,  21 
Fed.  Rep.  209;  United  Statsa  ▼.  Tran3'lii99(mri 
FMgJU  Am,  58  F^.  Rep.  58,  24  L.  R  A.  78, 
4  Inters.  Com.  Rep.  448;  Bogen  ▼.  KmnAec  8» 
B.  Co,  86  Me.  261,  25  L.  R.  A.  491;  Bueher  ▼. 
ChsMr€  B,  Co,  125  U.  8.  555,  81  L.  ed.  795; 
DOroU  ▼.  09bornB,  185  U.  8. 492,  84  L.  ed.  260; 
Btharidge  v.  dperry,  189  U.  8.  266,  85  L.  ed. 
171;  Briwn  v.  Grand  Jtapids  Parhr  Fumiivre 
Co.  68  Fed.  Rep.  286,  22  L.  R  A.  817;  Union 
Nai.  Bank  ▼.  Bank  of  Kanmo  City,  186  U.  8. 
285,  84  L.  efl.  846;  PrinHng  db  N.  BegiiUHng 
Co.  ▼.  Saimpoon,  L.  R.  19  £q.  466;  Oriowoid  ▼. 
lUinoii  a  B.  Co,  (Iowa)  24  L.  R  A.  647; 
B£eknumdT,  Dubuaue  d8,  CRCo.^e  Iowa, 
202;  Kellogg  ▼.  Laridn,  8  PinDej,  128,  56  Am. 
Dec  161 

The  lessees  being  where  tbej  were  either  as 
trespassers  or  as  mere  licensees,  no  active  doty 
of  care  towards  them  or  their  property  was 
imposed  upon  the  railway,  in  the  operation  of 
engines  and  trains,  bat  onlv  the  negative  duty 
of  not  wilfully  or  wantonly  destroying  it  by 
fire. 

(^eceland,  CC.dbSL  L.  B.  Co.  v.  TarU,  64 
FM.  Rep.  827;  Crane  Blevator  Co,  ▼.  lAppert, 
68  Fed.  Kep.  945;  Qaynor  v.  Cld  Colony  db  N. 
B,  Co.  100  Mass.  214;  Wright  v.  Boeton  d  G. 
R  Co,  142  Mass.  800;  Baretow  ▼.  Cld  Colony  B. 
Co.  148  Mass.  586;  lUinoie  C.  B.  Co.  v.  Go^ey, 
71  m.  606,  22  Am.  Rep.  112;  IlUnois  C.  B.  Co. 
T.  Betherington,  88  111.  516;  Blanehard  ▼.  Lake 
Bkore  db  M.B.Co.\%^  111.  428;  MeClaren  v. 
Indianapolie  dV.RCo.ea  Ind.  819;  MiUorf 
T.  aiaU,  108  K.  Y.  214;  Bicharde  v.  C?iieago, 
^P,S£.C.R  Co.  81  Iowa,  480;  Chicago, 
M.  db  8t,P.R  Co.  r.  Wallace,  66  Fed.  Rep. 
506;  Coup  ▼.  Wabaah,  8t.  L.  A  R  R  Co.  6e 
Mich.  Ill,  56  Am.  Rep.  874;  Bobertton  v.  Cld 
Colonp  R  Co.  156  Mass.  625:  Fbrepavph  ▼. 
Detaware,  L.  db  W.  B.  Co.  128  Pa.  217,  6  L.  R 
A.  606;  Piedmont  Mfg,  Co,  v.  Cclumbia  db  G. 
R  Co.  19  8.  C.  858;  New  York  C.  R  Co.  v. 
Loekwood,  84  U.  8. 17  Wall.  877,  21  L.  ed.  689; 
Liverpool  db  G.  W.  Steam  Co.,  Limited,  v. 
Phenix  Ine.  Co.  129  U.  8.  440,  82  L.  ed.  792; 
Hutchinson,  Carr.  2d  ed.  $^g  44,  78;  Homer  v. 
Cld  Colony  R  Co.  156  Mass.  506;  Baiee  v.  Cld 
Colonp  R  Co.  147  Mass.  264;  Bart  v.  Pmrnyl- 
tania  R  Co.  112  U.  8.  881,  28  L.  ed.  717; 
Pkaenix  Ine,  Co.  v.  Erie  db  W,  Tramp.  Co.  117 
U.  a  821,  29  L.  ed.  879. 

The  state  court  in  the  Oriowoid  Caee  upheld 
instead  of  impaired  the  obligation  of  such 
leases,  consequently  no  question  was  raised, 
nnder  the  25th  section  of  the  Judiciary  act, 
which  United  8tates  courts  were  authorized  to 
consider  or  review. 

BeiheU  v.  Demaret,  77  U.  8.  10  Wall.  640. 19 
L.  ed.  1008;  Bank  of  Weet  Tenneseee  v.  Ciiixentt 
Bank,  bl  U.  8.  14  Wall.  10,  20  L.  ed.  515; 
Delmas  ▼.  MerehanU  Mtit.  Ins.  Co.  81  U.  8.  14 
Wall  666,  20  L.  ed.  759;  Worthy  v.  Marston, 
81  U.  8.  14  Wall.  12,  20  L.  ed.  826;  Balkam  v. 
WoodeUfck  Iron  Co.  154  U.  8. 187,  88  L.  ed.  956; 
Andereon  v.  Santa  Anna  Twp.  116  U.  8.  856, 
29  K  ed.  688;  Clark  v.  Beter,  189  U.  8.  96,  35 
L  ed.  88:  Burgeee  v.  Sdigman,  107  U.  B.  20,  27 
L.ed.859. 


Circuit  Judge,  delivered  the 
opinion  of  the  court : 
Is  a  condition,  in  a  lease  by  a  railway  com- 
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pany  of  a  portiomof  it»  right  of  way,  that 
It  shall  not  be  liable  to  the  lessee  for  any 
damage  to  any  buildings  or  personal  property 
thereon,  caused  by  fire  set  by  its  locomotives, 
or  by  the  negliffenoe  of  its  officers  or  servants, 
in  violation  of  public  policy,  and  therefore 
void  ?   This  is  the  question  in  this  case.    The 

Sublic  policy  of  a  state  or  nation  must  be 
etermined  by  its  Constitution,  laws,  and 
Judicial  decisions ;  not  by  the  varying  opin* 
ons  of  laymen,  lawyers,  or  judges  as  to  the 
demands  of  the  interests  of  the  publ ic.  Vidal 
▼.  Philadelphia,  48  U.  8.  2  How.  127,  197,  11 
L.  ed.  206,  283 ;  United  Statee  v.  Trane-Missou- 
ri  Freight  Aeeo.  7  C.  C.  A.  15,  78.  58  Fed.  Rep. 
58,  24  L.  R.  A.  978,  4  Inters.  Com.  Rep.  443 ; 
Swann  v.  Swann,  21  Fed.  Rep.  299.  If  this 
was  a  question  of  local  law,  or  of  the  public 
policy  of  the  state  of  Iowa  alone,  it  would 
require  little  consideration  bv  this  court. 
There  are  many  provisions  of  the  statutes  of 
the  state  of  Iowa  renting  to  the  duties  of  in* 
dividuals  and  corporations  to  use  care  to 
prevent  damage  from  fire.  The  two  which 
bear  most  directly  upon  the  question  under 
consideration  in  this  case  are  sections  1289 
and  1808  of  the  Code  of  that  state,  which  pro- 
vide **  that  any  corporation  operating  a  rail- 
way  shall  be  liable  for  all  aamages  by  fire 
that  is  set  out  or  caused  by  operating  of  any 
such  railway"  (McClain'sAnno.  Code  (Iowa) 
1888,  %  1972)  ;  and  **  no  contract,  receipt,  rule, 
or  regulation  shall  eiempt  any  corporation 
engaged  in  transporting  persons  or  property 
bv  railway  from  liability  of  a  common  car- 
rier, or  carrier  of  passengers,  which  would 
exist  had  no  contract,  receipt,  rule,  or 
regulation  been  made  or  entered  into"  (Id. 
§2007).  In  GrUwold  v.  IllinoU  C.  B.  Co. 
(Iowa)  24  L.  R.  A.  647,  the  supreme  court 
of  Iowa  considered  these  statutes  and  the  pub- 
lic policy  of  that  state,  and,  after  repeated 
argument  and  the  most  careful  deliberation, 
held  that  a  provision  in  a  lease  by  a  railway 
company  of  a  portion  of  its  right  of  way, 
on  which  the  lessee  had  placed  an  elevator 
and  warehouse  and  personal  property,  which 
exempted  the  railroad  company  from  lia* 
bilitv  for  damages  by  fire  nesligentlv  com- 
municated by  its  servants  to  these  buildings 
and  their  contents,  violated  no  law  of  that 
state,  was  not  injurious  to  the  public  in- 
terests, and  was  not  against  public  policy. 
This  was  the  decision  of  the  highest  judicial 
tribunal  of  that  state.  It  constitutes  an  au- 
thoritative construction  of  the  statutes  of  the 
state  (l/empeey  v.  Ctwego  Twp.  4  U.  8.  App. 
416,  486,  2  C.  C.  A.  110,  51  Fed.  Rep.  97; 
Bugan  v.  Sabin,  10  U.  8.  App.  519,  8  C. 
0.  A.  578,  53  Fed.  Rep.  415 ;  Travelere*  Ine. 
Co.  V.  Omego  Twp.  7  C.  C.  A.  669,  674,  59 
Fed.  Rep.  58 ;  Madden  v.  Lanccuter  County, 
12  C.  C.  A.  566,  570.  65  Fed.  Rep.  188),  and 
a  very  persuasive  authority  that  the  contract 
here  in  question  is  not  contrary  to  public 
policy. 

Upon  the  latter  question,  however,  it  is 
not  conclusive  upon  the  national  courts. 
Whether  or  not  such  a  provision  of  a  contract 
is  against  public  policy  is  a  question  of 
general  law,  and  not  dependent  solely  upon 
any  local  statute  or  usage.  Over  this  ques- 
tion the  national  courts  exercise  concurrent 
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Jurisdiction  with  those  of  the  state,  and, 
while  the  decisions  of  the  latter  are  always 
entitled  to  the  weight  of  persuasive  au- 
thority, the  Federal  courts  must  in  the  end 
exercise  their  own  judgment.  New  York  G, 
R  Co.  V.  Loektoood,  84  0.  8.  17  Wall.  857, 
863.  21  L.  ed.  634,  687 ;  Myrick  v.  Mictiigan 
C.  B.  Co.  107  U.  8.  103,  27  L.  ed.  825 ;  Car- 
penter y.  Proffidenee  WautingUm  Ins.  Co,  41 
11.  8.  16  Pet.  405,  511,  10  L.  ed.  1044,  1051 ; 
Swift  y.  Tvfum,  41  U.  8.  16  Pet.  1,  10  L.  ed. 
685 ;  Brooklyn  City  d  Ji,  B.  Go.  y.  National 
Bank,  102  U.  8.  14,  26  L.  ed.  61 ;  Burffess  y. 
Migman,  107  U.  8.  20,  88,  27  L.  ed.  859,  865 ; 
amith  y.  Alabama,  124  U.  8.  465,  478,  81  L. 
ed.  508,  512 ;  Bueher  y.  Cheshire  R  Co.  125 
U.  8.  555,  588,  81  L.  ed.  795,  799 ;  Liverpool 
&  G.  W,  Steam  Co. ,  Limited,  y.  Phenix  ins, 
Co.  129  U.  8.  897,  448,  82  L.  ed.  788, 
798. 

We  turn  accordingly  to  the  consideration  of 
this  question.  Be&re  entering  upon  its  dis- 
cussion, it  is  important  to  note  the  terms  and 
effect  of  thelease  before  us,  and  the  situation  of 
the  parties  and  of  the  property  whidi  was  de- 
stroyed. Before  the  lease  was  made,  the  lessees 
had  no  ri  irht  to  enter  upon,  or  to  place  any  prop- 
erty upon,  the  leased  premises,  and  the  railway 
company  owed  to  the  lessee  no  duty  to  exer- 
cise ordinary  care  not  to  set  fire  to  any 
property  on  those  premises,  because,  pre- 
sumptively, there  was  node  there,  and  be- 
cause, if  any  one  put  any  there,  the  only  duty 
of  the  company  was  not  wilfully  and  wan- 
tonly to  injure  it,  because  it  would  be  there 
in  violation  of  law.  If,  however,  the  rail- 
way company  should  lease  the  right  of  way 
to  Simpson.  Mclntirc.  &  Co.,  and  should 
permit  them  to  put  buildings  and  personal 
property  thereon,  it  would  thereby  subject 
Itself  to  a  new  burden  and  assume  a  new 
duty, — the  duty  of  exercising  ordinary  care 
to  prevent  the  burning  of  their  property  on 
these  premises  by  the  operation  of  its  rail- 
road. It  was  apparently  willing  to  discharge 
all  the  duties  it  owed  to  the  public,  and  to 
every  individual  of  the  public,  and  it  did 
not  undertake,  by  this  lease,  to  limit  or 
restrict  its  liability  to  discharge  any  of  those 
duties,  but  it  simply  undertook  to  prevent 
its  assumption  of  a  new  duty.  Its  quasi  pub- 
lic character  as  a  railroad  company,  its  posi- 
tion as  a  common  carrier,  imposed  upon  it 
no  duty  to  lease  any  of  its  right  of  way  to 
these  lessees,  or  to  any  one  else,  nor  had  they, 
or  any  one,  any  right  to  the  use  of  the  leased 
premises  before  this  lease  was  made.  The 
property  that  was  burned  was  the  private 
property  of  the  lessees.  None  of  it  was  in 
process  of  transportation  by  the  railway  com- 
pany, none  of  it  was  awaiting  delivery  by 
the  company  to  its  consignees  after  transpor- 
tation, and  none  of  it  had  been  received  by 
the  company  for  transportation.  The  ware- 
houses and  the  property  in  them  bore  the  same 
relation  to  the  carrying  business  of  the  com- 
pany, according  to  this  record,  that  the  store 
and  contents  of  any  merchant  or  commission 
man  would  bear  to  it.  Neither  the  lease,  nor 
the  relation  of  the  property  to  the  railway 
company,  arose  out  of  the  discharge  of  any 
duty  imposed  upon  the  corporation  by  its 
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position  of  a  common  carrier,  or  by  its  char- 
acter of  a  quasi  public  corporation. 

The  question,  then,  is,  Was  it  a  violation 
of  public  policy  for  the  lessees  to  agree,  under 
these  circumstances,  that,  if  they  were  per- 
mitted to  put  their  buildings  and  property 
upon  the  right  of  way  of  the  railroad  com- 

fiany,  and  to  use  them  thereon,  the  duties  and 
labilities  of  the  latter  to  them,  and  to  tiie 
public,  should  remain  as  they  were  before 
the  leaFC  was  made,  and  should  not  be  in- 
creased by  any  additional  burden  ?  No  act  of 
Congress,  no  statute,  no  decision  of  any  courl 
(except  a  decision  of  the  supreme  court  of 
Iowa,  which  was  overruled  by  Griswold  v. 
Illinois  C.  B.  Co.  supra),  which  prohibits 
such  an  agreement  or  declares  it  to  be  against 
public  policy,  has  been  called  to  our  atten- 
tion. Counsel  for  plaintiffs  in  error  present 
a  carefully  preparcKi  and  exhaustive  argu- 
ment, by  analogy,  to  show  that  such  an  agree- 
ment is  detrimental  to  the  public  welfare, 
and  against  public  policy,  but  their  conten- 
ti on  rests  entirely  upon  that  argument.  If  the 
anal ogy  f ai  Is,  the  argument  f al  1  s.  The  argu- 
ment runs  in  this  way  :  A  contract  by  a  rail- 
road company  with  one  of  its  employees,  or 
with  a  passenger,  or  with  a  shipper,  to  exempt 
itself  from  liability  for  negligence  in  operat- 
ing its  railroad  is  against  public  policy  and 
void.  St.  Louis  d  S.  F.  B.  Oo.  T.'  Payne,  29 
Kan.  169 ;  LittU  Bock  d  Ft.  8.  B.  Go.  v. 
Eubanks,  48  Ark.  460 ;  New  York  C.  B.  Go. 
V.  Tjockwood,  84  U.  8.  17  Wall.  857,  21  L. 
ed.  627 ;  Southern  Exf>.  Co.  v.  Caldwell,  tS8  U. 
8.  21  Wall.  264,  267,  22  L.  ed.  556,  558; 
York  Mfg.  Go.  v.  lainMs  C.  B.  Go.  70  U. 
8.  3  Wall.  107,  18  L.  ed.  Vl^  \  Bank  cf  Ken- 
tucky  V.  Adams  Exp.  Co.  98  U.  S.  174,  181, 
188,  185,  28  L.  ed.  872,  875-877;  Xfwr- 
pooi  d  O.  W  Steam  Co.,  Limited,  v.  P/ienix 
Ins.  Co.  129  U.  8.  440.  441.  82  L.  ed.  791, 
792.  The  contract  to  exempt  the  railway 
company  from  liability  for  damage  to  the 
property  of  these  lessees,  caused  by  fires  re- 
sulting from  the  negligence  of  the  railway 
company,  is  similar  to  contracts  with  its  em- 
ployees, passengers,  and  shippers  to  exempt 
it  from  liability  to  them  for  negligence  in 
operating  its  railroad.  Therefore,  liie  pro- 
vision for  exemption  in  this  lease  is  against 
public  policy,  and  void.  But  the  analo&ry 
fails  in  that  vital  part  which  constitutes  the 
reason  and  foundation  of  the  rule  establislied 
by  the  authorities  cited.  Its  fallacy  is,  that 
the  law  imposes  upon  a  railroad  company  the 
absolute  duty  to  operate  its  railroad,  to  em- 
ploy suitable  men  to  operate  it,  to  exercise 
ordinary  care  to  furnish  them  with  a  reason- 
ably safe  place  in  which  tp  render  their  serv- 
ices, and  with  reasonably  safe  machinery  and 
appliances  with  which  to  perform  them. 
Any  breach  of  this  duty  is  a  violation  of  the 
law  which  imposes  the  duty.  It  is  also  an 
immeasurable  injury  to  the  public  interests, 
because  it  endanp:ers  the  lives  and  limbs  of 
citizens,  which  are  of  the  highest  value  to 
the  state  and  nation.  A  contract  which  ex- 
empts the  carrier  from  negligence  in  the  dis- 
charge of  these  duties  is  void,  because  it  re- 
lieves it  of  an  absolute  duty  which  the  law 
imposes  upon  it,  and  because  it  unreasonably 
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«n(1angen  the  lives  of  employees  and  pas- 
sengers. Bat  the  law  imposes  no  duty  upon 
a  railroad  company  to  lease  its  right  of 
way,  or  to  use  ordinary  care  not  to.  set  fires 
that  would  bum  property  placed  upon  it  by 
etrangers  without  its  permission.  In  the 
former  case,  public  policy  and  the  law  im« 
pose  upon  the  carrier  the  duty  to  hire  employ- 
ees, to  operate  its  railroad  with  reasonable 
<rare,  in  order  to  protect  its  employees  from 
injury,  and  therefore  it  may  not  contract  to 
be  relieved  from  the  law  and  tlie  duty.  Tbe 
carrier  has  no  choice.  It  must  perform  tbese 
duties,  or  forfeit  its  charter.  In  the  latter 
case,  no  duty  to  lease  is  imposed.  The  com- 
pany has  the  option— the  choice — to  lease  or 
to  refuse  to  lease;  and  if  it  does  lease,  and 
does  stipulate  for  indemnity  from  damages 
caused  by  its  negligence  in  firing  the  prop- 
erty of  the  lessee  placed  upon  the  leased  prem- 
ises by  its  permission,  that  contract  in  no 
way  relieves  it  from  the  discharge  of  any 
duty  to  the  public,  or  to  any  citizen,  that  the 
law  or  public  policy  had  imposed  upon  it. 

Again,  the  law  imposes  upon  a  railroad 
company  the  absolute  duty  to  accept  passen- 
gers and  freight  when  offered,  ana  to  carry 
the  former  with  the  utmost,  and  the  latter 
with  ordinary,  care.    The  passenger  is  often 
obliged  to  travel,  and  the  shipper  to  send  his 
goods,  by  railroad.    In  mailing  their  con- 
tracts, they  do  not  stand  on  an  equal  footing 
with  it.     They  cannot  stop  to  negotiate  and 
settle  tbe  terms  of  a  contract  every  time  they 
desire  to  use  the  railroad.    They  would  often 
perfer  tbe  abandonment  of  the  contracts  to 
such  negotiations.     On  the  other  hand,  the 
railroad  company,  wiih  its  trained  employ- 
ees, and  its  monopoly  of  the  transportation 
facilities  sought,   has  the  ability  and   the 
power  to  exact  the  contract  it  desires.     This 
ineqoallty  in  the  situation  of  the  parties, 
which  would,  if  permitted,  enable  the  rail- 
road  company  to  obtain  unfair  contracts  from 
passengers  and  shippers,   and  the  fact  that 
contracts  with  them,  which  exempt  the  com- 
pany from  liability  for  negligence,  relieve 
It  from  an  absolute  duty  imposed  by  the  law, 
and  thus  violate  it,  and  at  the  same  time  in- 
crease the  danger  to  the  lives  and  property  of 
the  people  from  the  operation  of  a  railroad, 
constitute  the  reasons  for  the  decisions  that 
have  established  and  maintain  the  rule  that 
•uch   contracts  are  against  public  policy. 
Jfew  York  G.  R,  Co.  v.  Loekwood,  84  U.  8. 
17  Wall.  857,  869,  878,  879,  21  L.  ed.  627, 
«37,  63»,  640 ;  Tixrk  Mfg.  Go,  v.  lUinaU  O. 
R  Co.  70  U.  8.  8  Wall.  107,  113,  18  L.  ed. 
no.  171 ;  United  States  Exp.  Go.  v.  Eountu, 
75  U.  8.  8  Wall.  842,  858.  19  L.   ed.   457, 
460;  Liverpool  d  0.  W.  Steam  Co.,  Limited, 
▼.  Pftenix  Ins.  Co.  129  U.  8.  897,  440;  448,  82 
L.  ed.  788,  791,  792;  Southern  Exp.  Co.   v. 
CaldtoeU.  88  U.  8.  21  WalJ.  264,  267,  268,  22 
L.  ed.  556,  558. 

But  the  defendant  in  error  and  Simpson, 
Mclntire,  &  Co.,  did  not  stand  on  unequal 
footing.  The  lessees  were  not  compelled  to 
lease  of  the  railroad  company.  The  latter 
had  no  monopoly  of  land  in  Iowa.  Each 
party  had  the  option  to  execute,  or  to  refuse 
to  execute,  the  lease.  The  condition  exempt- 
ing the  company  from  liability  for  damages 
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to  the  property  of  the  lessees  caused  by  fire 
set  by  the  negligence  of  the  company  relieved 
the  company  from  no  duty  it  was  required  bv 
law  to  perform  but  simply  provided  that  ft 
should  not  assume  an  additional  burden, 
which  it  had  the  option  to  take  or  to  refuse. 
Thus,  in  the  case  at  bar,  all  the  reasons  for 
the  rule  avoiding  contracts  exempting  com- 
mon carriers  from  liability  for  negligence 
failed.  And  it  is  difficult  to  perceive  how 
the  proposition  that  this  rule  should  govern 
this  case  can  be  successfully  maintained. 

It  is  said  that  it  was  the  duty  of  the  rail- 
road company  to  furnish  suitable  warehouses 
for  the  receipt  of  butter  and  eggs  offered  to 
it  for  transportation,  and  already  transported, 
but  awaitinff  delivery  to  the  consignees,  that 
it  was  bound  to  exercise  ordinary  care  not  to 
burn  the  contents  placed  in  such  warehouses 
by  it  as  a  carrier,  and  that,  if  it  employed 
Simpson,  Mclntire,  &  Co.  to  receive  and  store 
the  goods  of  its  shippers,  it  was  bound  to 
exercise  the  same  degree  of  care  to  protect 
the  goods  in  their  possession.  Covington 
Stock-  Yards  Co.  v.  Keith,  189  U.  8.  128.  188, 
186,  85  L.  ed.  78,  75,  76.  It  is  a  conclusive 
answer  to  this  contention  that  there  is  noth- 
ing in  this  record  to  show  that  the  railroad 
company  ever  had  employed  Simpson,  Mc- 
lntire, a  Co.  to  receive  or  store  any  of  the 
foods  of  its  shippers.  Moreover,  if  it  had 
one  so,  it  is  not  perceived  why  the  coc^act 
of  these  lessees  to  take  the  risk  of,  and  to  hold 
the  railroad  company  harmless  from,  any 
damage  to  such  property  from  fires  caused 
by  the  negligent  operation  of  the  railroad, 
would  not  have  been  valid.  It  goes  without 
saying  that  the  railroad  company  could  have 
legally  employed  an  insurance  company  to 
indemnify  it  against  loss  by  fire  occasioned 
by  the  negligence  of  its  servants.  If  there 
were  goods  of  its  customers  burned  in  the 
warehouse,  the  lessees  had,  in  effect,  insured 
the  railroad  company  against  damages  for 
their  loss,  and  the  insurance  companies  had 
insured  the  lessees.  No  reason  is  perceived 
why  these  contracts  were  not  valid. 

It  is  said  that  a  statute  which  should  pro- 
vide that  a  railroad  company  should  not  be 
liable  to  the  owner  of  property  for  damages 
to  it  by  fire,  caused  by  the  negligence  of  the 
company,  would  be  unconstitutional  and 
void,  because  it  would  authorize  the  taking 
of  private  property  without  due  process  of 
law,  and  without  compensation,  and  that 
therefore  the  contract  here  in  question  is 
void.  But  a  statute  enacting  that  a  private 
individual  who  should  construct  a  building 
or  store  personal  property  upon  the  right  of 
way  of  a  railroad  company  should  be  deemed 
guilty  of  negligence,  and  should  not  be  per- 
mitted to  maintain  any  action  against  the 
company  for  its  destruction  by  fire,  oc- 
casioned by  the  negligence  of  the  latter  in 
the  operation  of  its  railroad,  would  not  be 
obnoxious  to  this  objection,  nor  detrimental 
to  the  public  interest,  and  it  is  not  perceived 
how  a  contract  to  that  effect  could  be. 

The  public  policy  of  this  nation,  with 
reference  to  contracts  of  common  carriers 
exempting  them  from  liability  for  negli- 
gence, was  established  and  declared  by  the 
decisions  of  the  Supreme  Court  in  iVew  York 
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C.  K  Oo,  ▼.  TMikwood,  84  U.  8.  17  Wall. 
857,  884.  21  L.  ed.  627,  641 ;  BtmUism  Exp. 
Co,  ▼.  CkOdiPea,  88  U.  8.  21  Wall.  264,  267, 
868,  22  L.  ed.  656,  658 ;  and  Literpool  d  Q. 
W.  Steam  Oo.,  Limited,  ▼.  Phenix  Ins.  Oo.  129 
U.  S.  897,  440,  441,  82  L.  ed.  788,  791.  792. 
In  the  lead  in  j(  case  of  New  York  0.  R.  Oo. 
Y.  Loekwoody  tupra,  Mr.  Justice  Bradley  de- 
clared the  rules  by  which  the  validity  of 
such  contracts  must  be  determined  to  be : 
**  First,  that  a  common  carrier  cannot  law- 
fully stipulate  for  exemption  from  responsi- 
bility when  such  exemption  is  not  just  and 
reasonable  in  the  eye  of  the  law ;  secondly, 
that  it  is  not  Just  and  reasonable  in  the  eye 
of  the  law  for  a  common  carrier  to  stipu- 
late for  exemption  from  responsibility  for 
the  negligence  of  himself  or  his  servants; 
thirdly,  that  these  rules  apply  both  to  carriers 
of  ffoods  and  carriers  of  passengers  for  hire, 
and' with  special  force  to  the  latter." 

In  Liverpool  d  G.  W.  Steam  Oo.,  Limited, 
Y.  Phenisi  Ins.  Oo.  129  U.  8.  897,  at  page 
441,  82  L.  ed.  788,  792,  Mr.  Justice  Gray 
thus  states  the  rule  in  a  single  paragraph : 
"Special  contracts  between  the  carrier  and 
the  customer,  the  terms  of  which  are  just  and 
reasonable  and  not  contrary  to  public  policy, 
are  upheld — such  as  those  exempting  the  car- 
rier from  responsibility  for  losses  happening 
from  accident,  or  from  dangers  of  navigation 
that  no  human  skill  or  diligence  can  guard 
airainst ;  or  for  monev  or  other  valuable  arti- 
cles, liable  to  be  stolen  or  damaged, — unless 
informed  of  their  character  or  value ;  or  for 
perishable  articles  or  live  animals,  when 
injured  without  default  or  negligence  of 
the  carrier.  But  the  law  does  not  allow  a 
public  carrier  to  abandon  altogether  his 
obligations  to  the  public,  and  to  stipulate 
for  exemptions  which  are  unreasonable  and 
improper,  amounting  to  an  abnegation  of  the 
essential  duties  of  his  employment.  ** 

1'he  burden  is  on  the  party  who  seeks  to 
put  a  restraint  upon  the  freedom  of  contracts 
to  make  it  plainlv  and  obviously  clear  that 
the  contract  i  s  agal  nst  publ  icpol  i  cy .  United 
States  V.  Trans- Miisouri  Freight  Asso.  7 
C.  C.  A.  15,  82,  58  Fed.  Rep.  58,  24  L.  R. 
A.  78,  4  Inters.  Com.  Rep.  448 ;  Printing  d 
y.  a.  Oo.  Y.  Sampson,  L.  R.  19  £q.  462 ; 
Tallis  Y.  Tallis,  1  El.  &  Bl.  891 ;  Bousillon 
Y.  RousitUn.  L.  R.  14  Ch.  Div.  851,  865 ; 
Stewart  v.  Erie  d  W.  Transp.  Oo.  17  Minn. 
872.  891  (Gil.  848)  ;  Marsh  v.  Russell,  66  N. 
Y.  288 ;  Phippen  v.  Stickney,  8  Met.  884,  889. 
In  our  opinion  the  plaintiffs  in  error  fall  far 
short  of  sustaining  this  burden,  and  our  con- 
clusions are : 

The  reasons  why  an  unreasonable  and  un- 
just contract  between  a  common  carrier  and 
another,  exempting  the  former  from  liability 
for  negligence,  is  against  public  policy  and 
void,  are,  that  it  attempts  to  release  the  car- 
rier from  the  discharge  of  the  essential  duties 
imposed  upon  it  bylaw,  th^t  the  parties  to 
the  contract  are  not  upon  an  equal  footing, 
and  that  it  tends  to  endanger  the  lives  and 
limbs  of  pa8seDgers  and  employees.  A  con- 
tract in  a  lease  by  a  railroad  company  of  a 
portion  of  its  rij^bt  of  way.  that  it  shall  not 
be  liable  to  the  lessees  for  any  damage, 
caused  by  fire  set  by  the  negligence  of  itself 
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or  of  its  employees,  to  the  buildings  or  per- 
Mnal  propertv  which  the  lessees  have  or 
place  on  the  leased  premises,  does  not  fall 
within  this  rule,  ana  is  not  void  because  it. 
does  not  fall  within  its  reasons.  A  railroad 
company  does  not  assume  by  such  a  contract 
to  relieve  itself  of  any  of  its  essential  duties, 
as  a  common  carrier  or  as  a  quasi  public  cor- 
poration. The  contract  leaves  it  under  the- 
same  duties  and  liabilities  to  which  it  was. 
subject  before  it  was  made.  It  is  bound  to* 
the  same  diligence,  fidelity,  and  care,  after 
a  lease  containing  such  a  contract  is  ex- 
ecuted, that  it  would  have  been  required  to- 
exercise  if  no  such  agreement  had  been  made. 
Southern  Exp.  Oo.  v.  OaldteeU,  88  U.  8.  2L 
Wall.  264.  267.  268,  22  L.  ed.  556,  558. 
The  only  effect  of  the  contract  is  to  prevent 
the  assumption  by  the  railroad  company  of 
a  new  duty,  which  it  was  entirely  free  to 
assume  or  to  refuse  to  assume.  It  does  not 
tend  to  endanger  the  lives  of  the  employees- 
or  passengers  of  the  company,  and  the  parties 
to  It  stand  upon  an  equal  footing  when  the- 
lease  is  made  because  each  is  free  to  make  or 
refuse  to  make  the  contract. 

For  these  reasons  the  judgment  below  muMt 
be  affirmed,  with  oosts,  and  it  is  so  ordered^ 

Caldwell,  Circuit  Jud^,  dissenting : 
I  concur  in  the  conclusion  reached  in  thi» 
case,  but  dissent  from  this  statement  in  tho 
majority  opinion,  namely :  "  Upon  the  latter 
question,  however,  it  Is  not  conclusive  upon- 
the  national  courts.  Whether  or  not  such  a. 
provision  of  a  contract  is  against  public- 

Sol  icy  is  a  question  of  general  law,  and  not 
ependent  solely  upon  any  local  statute  or 
usage. " 

The  contract  referred  to  is  a  lease  of  reai 
estate  situated  in  Iowa.  The  lease  was  made^ 
and  executed,  and  its  covenants  were  to  be> 
performed,  in  that  state.  The  supreme  court 
of  Iowa  held  the  lease  and  all  its  conditions- 
valid  under  the  laws  of  tliat  state.  No  de- 
cision of  the  8upreme  Court  of  the  United 
States  has  been  cited,  and  it  is  believed  none- 
can  bo  found,  holding  that  this  decision 
of  the  supreme  court  of  Iowa  is  not  binding^ 
on  this  court.  But,  however  this  may  be, 
there  is  no  difference  of  opinidn  between  the- 
supreme  court  of  Iowa  and  this  court  as  to 
the  validitv  of  the  lease  and  all  its  con- 
ditions, ana  there  is  therefore  no  occasion 
for  this  court  to  express  an  opinion  upon  the^ 
question  whether  it  would  be  found  by  the^ 
decision  of  the  supreme  court  of  Iowa  if 
the  two  courts  differed  in  opinion  on  the- 
question  of  public  policy,  what  is  said  on 
this  subject  is  not  necessary  to  the  decision 
of  the  case,  and,  moreover,  is  not  law.  A 
"local  statute,"  declaring  such  a  conditiooi 
in  a  lease  to  be  either  valid  or  void,  woulci 
undoubtedly  be  obligatory  on  this  and  all 
other  courts.  There  are  weighty  reasons  why 
a  question  of  this  character  should  not  be- 
lightly  considered.  The  most  serious  blot  ork- 
the  American  system  of  jurisprudence  is  that 
whereby  a  question  affecting  the  rights  and 
liabilities  of  a  citis^n  may  be  differently 
decided  by  courts  of  different  governments, 
whose  judgments  are  equally  bindins:  an^ 
final.    This  unfortunate  condition  of   our 
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JnrUpnidenoe  results  from  our  dusl.STstem 
of  govemment.  It  has  no  existence  In  anj 
other  country,  and  ought  to  be  confined 
within  the  narrowest  limits  possible  in  this. 
Kothins  can  be  more  repugnant  to  one's  sense 
of  Justice,  or  to  a  uniform  and  harmonious 
administration  of  the  law,  than  to  require 
the  citizen  to  be  bound  by  conflicting  de- 
cisions of  courts  of  diiferent  governments. 
Under  the  operation  of  this  unseemly  rule, 
a  suit  against  one  in  a  state  court  may  be 
decided  one  war,  and  a  suit  against  the  same 
party  in  Uie  Federal  court,  involving  the 
very  same  question,  may  be  decided  the  other 
way.  As  a  result  of  uicse  diverse  rules  of 
decision,  each  party  to  a  suit  engages  in  an 
unseemly  struggle  to  get  into  thatlurisdic- 
tion  whose  mm  of  decision  are  believed  to 
be  Dtiost  favorable  to  his  side  of  the  case.  It 
was  the  hope  that  this  court  would  overrule 
the  decision  of  the  supreme  court  of  Iowa  in 
a  similar  case  that  caiued  the  removal  of  this 
case  into  the  circuit  court.  The  class  of 
questions  as  to  which  different  rules  of  de- 
cision may  obtain,  and  the  Federal  courts 
maj  disregard  the  decision  of  the  state  courts 
thereon,  has  not  been  very  clearly  defined. 
What  is  said  here  has  reference,  of  course, 
to  nonfederal  questions,  such  as  the  one 
raised  in  this  case.  As  to  Federal  questions, 
there  is  but  one  rule  of  decision,  and  one 
court  of  last  resort.  The  general  statement 
has  been  often  made  that  the  Federal  courts 
are  not  bound  to  follow  the  decisions  of  state 
courts  on  questions  of  general  jurisprudence, 
when  unaffected  by  state  legislation ;  but  no 
exact  enumeration  has  ever  been  made,  or 
ever  can  be  ssade,  of  the  Questions  that  come 
within  this  general  definition.  Moreover,  the 
decisions  of  t^  supreme  court  relating  u*  the 
subject  are  not  uniform  or  harmonious.  The 
Question  as  presented  by  this  record  is  not 
free  from  doubt.  It  is  a  question  upon  which 
the  court  should  not  express  an  opinion, 
except  when  necessary  to  the  decision  of  the 
case,  and  that  necessity  does  not  exist  in  this 
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V. 

STATE  TRUST  COMPANY  a  oL 
(10  Fed.  Rep.  SL) 

▲  court  of  ehaaeery  cannoty  aitainst 
tlie  olijeetloii  of  the  first  mort«geo» 
mathorime  the  receiver  of  a  private  cor* 

i  poratiOD  appohifed  at  the  suit  of  a  second  mort- 
gagee to  borrow  money  to  carry  on  tbe  corporate 
baslneeB  oo  oertiflcatee  to  be  made  a  first  and 
paramount  Ueo  on  the  corporate  property. 

(September  28,  liBOfi.) 

APPEAL  by  defendants  Hanna  and  Clark 
from  an  order  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  Colorado,  per- 
mitting a  receiver  which  had  been  appointed 

NOEB.— As  to  the  question  InFolred  In  the  above 
oasa,  see  also  Farmers*  Loan  &  T.  Oo.  ▼.  Grape 
Greek  Goal  Go.  (C  a  &  B.  Hi.)  16  L.  B.  A.  SOB,  and 
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for  the  Denver  Land  A  Water-Storage  Com- 
pany to  issue  certificates  to  raise  money  for  the 
improvement  and  preservation  of  the  property 
which  should  be  a  prior  lien  to  that  of  the  first 
mortgage  on  the  property.    Bevaned. 

Before  CaldwelL  Sanborn,  and  Thayer.  Cir> 
cuit  Judges. 

"Statement  by  Caldwell*  Circuit  Judge : 
On  the  1st  day  of  November,  1889,  the 
Denver- Arapahoe  Land  Company,  a  Colorado 
corporation,  executed  to  the  appellant  John 
R.  Hanna  its  trust  deed  on  11, 820  acres  of  land 
in  Arapahoe  and  Douglas  counties,  Colo.,  to 
secure  to  the  appellant  Rufus  Clark  the  pay- 
ment of  its  promissory  notes  aggregating  the 
sum  of  $97,000.  On  the  same  day  the  same 
corporation  executed  to  the  Mercantile  Trust 
company  of  New  York,  as  trustee,  a  deed  of 
trust  on  4,480  acres  of  land  in  Arapahoe 
county,  Colo.,  to  secure  an  issue  of  its  first- 
mortgage  bonds  amounting  to  $140,000.  Oa 
the  1st  day  of  March,  1890,  the  Denver  Wa- 
ter-Storage Company,  a  Colorado  corpora- 
tion, executed  to  the  State  Trust  Company 
of  New  York,  as  trustee,  a  deed  of  trust  oo 
about  1,100  acres  of  land  in  Douirlas  county, 
Colo.,  together  with  the  Castle  wood  dam 
and  reservoir,  irrigating  canals,  ditches^ 
etc.,  to  secure  the  payment  of  its  first- mort- 
gaire  bonds  amounting  to  the  sum  of  $800,* 
uOS.  Each  of  these  deeds  of  trust  covers  dif- 
ferent properties,  and  is  the  first  and  valid 
lien  upon  the  property  covered  by  it.  On 
or  about  the  1st  day  of  May,  1891,  the  Den- 
ver Land  &  Water- Storage  Company  waa 
ofganized,  pursuant  to  the  laws  of  Colorado, 
by  the  consolidation  of  the  Denver -Arapahoe 
L4ind  Company  and  the  Denver  Water- Stor- 
age Company,  and  by  virtue  of  such  con- 
solidation acquired,  subject  to  the  deeds  of 
trust  above  aescribed.  all  of  the  property 
covered  by  or  embraced  therein.  Immedi- 
ately after  its  organization  the  Denver  Land 
&  Water-Storage  Company  executed  a  deed 
of  trust  upon  the  entire  property  acquired 
by  the  consolidation  mentioned,  subject  to 
the  several  deeds  of  trust  executed  by  the 
constituent  companies,  and  abov^  set  forth, 
to  the  State  Trust  Company  of  New  York, 
as  trustee,  to  secure  an  issue  of  its  general 
or  consolidated  mortgage  bonds  to  the  amount 
of  $800,000.  On  the  4th  day  of  June,  1894, 
the  State  Trust  Company  of  New  York,  as 
trustee  in  the  consolidated  mortgage  last 
above  mentioned,  filed  its  bill  of  complaint 
in  the  circuit  court  of  the  United  States  for 
the  district  of  Colorado  against  the  Denver 
Land  &  Water- Storage  Company,  alleging 
that  it  had  made  default,  and  failed  to  pay 
the  taxes  on  its  lands  or  interest  upon  its 
bonds,  and  that  it  was  insolvent,  and  prayed 
for  the  foreclosure  of  its  mortgage  and  tbo 
appointment  of  a  receiver.  This  bill  ad- 
mitted the  priority  of  the  underlying  deeds 
of  trust  executed  by  the  constituent  compa- 
nies, and  that  any  relief  granted  in  the  suit, 
by  foreclosure  or  otherwise,  must  be  subject 
to  the  rights  and  equities  existing  under  the 
prior  mortgages.  On  the  day  the  bill  was 
filed  the  Denver  Land  &  Water- Storage  Com- 
pany appeared  and  answered,  admitting  ita 
insolvency,  and  confessing  all  the  allegations 
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to  the  bill.  The  court  thereupon  appointed 
«  receiver.  On  the  24th  of  July,  1894,  the 
State  Trust  Company  filed  its  amended  and 
supplemental  bill  of  complaint,  to  which 
the  Mercantile  Trust  Company  of  New  York, 
and  the  appellants  John  R.  Hanna  and  Rufus 
Olark  were  made  defendants.  This  amended 
bill  prayed  relief  as  follows :  That  the  said 
Mercantile  Trust  Company,  John  R.  Hanna, 
and  Rufus  Clark  mi^ht  be  brought  in  as  de- 
fendants in  the  action,  and  required  to  set 
up  their  respective  rights  upon  the  real  es- 
tate covered  by  the  deeds  of  trust  executed 
by  the  Denver- Arapahoe  Land  Company; 
that  the  respective  rights  of  the  trustees  un- 
der the  several  mortgages  or  deeds  of  trust 
might  be  judicially  liscertained  and  deter- 
mined by  the  court ;  that  the  properties  cov- 
ered by  the  respective  deeds  of  trust  might 
be  marshaled,  and  judicially  ascertained  and 
adjusted ;  that  the  amounts  due  upon  the 
notes  and  bonds  issued  under  the  several 
deeds  of  trust  might  bo  adjudicated  and  de- 
termined ;  that  the  said  deeds  of  trust  might 
be  foreclosed ;  that  the  receiver  theretofore 
appointed  in  the  action  might  bo  continued 
as  receiver  of  all  the  property  covered  by 
«ach  and  all  of  said  deeds  of  trust ;  that  the 
flaid  John  R.  Hanna,  Rufus  Clark,  and  the 
Mercantile  Trust  Company,  and  the  holders 
of  any  of  the  notes,  bonds,  or  securities  is- 
sued under  said  deeds  of  trust,  might  be  en- 
Joined  and  restrained  from  commencing  any 
action  or  proceeding  in  the  circuit  court  of 
the  United  States  for  Colorado,  or  anv  other 
court,  for  the  foreclosure  of  the  said  deeds 
of  trust,  and  from  enforcing  their  said  notes 
and  bonds,  or  for  the  collection  thereof, 
against  the  Denver  Land  &  Water- Storage 
Company,  or  its  property  and  effects,  except 
in  this  action. 

On  the  16th  day  of  August,  1894,  a  special 
master  appointed  in  the  cause  made  a  report, 
from  which  It  appears  that  the  company  was 
endeavoring  to  carry  on  a  colonization* busi- 
ness, and  was  en^raged  in  selling  small  tracts 
of  land,  for  fruit  raising  and  garden  pur- 
poses, to  settlers,  or  those  who  proposea  to 
become  settlers,  or  colonists;  that  in  many 
cases  the  company  sold  these  tracts  of  land 
(usually  ten  acres),  under  executory  con- 
tracts, Tor  small  amounts  of  cash  down,  and 
deferred  payments  extending  over  a  period 
of  five  years,  when  the  various  purchasers 
were  to  receive  the  deeds.  The  company 
agreed  to  plant  these  tracts  with  fruit  trees, 
and  cultivate  and  care  for  them  during  the 
five  years.  On  the  16th  of  August  the  re- 
ceiver filed  his  petition,  stating,  substan- 
tially, that  the  property  of  the  Denver  Land 
&  Water- Storage  Company  consists  of  17,000 
acres  of  land  in  the  counties  of  Arapahoe  and 
Douglas,  Colo.,  and  an  extensive  dam  or  res- 
ervoir, known  as  the  ^'Oastlewood  Dam," 
and  a  system  of  canals  and  irrigating  ditches 
connected  therewith,  and  a  large  number  of 
land- purchase  contracts  and  land-purchase 
notes,  referred  to  in  the  report  of  the  special 
master ;  that  the  original  plan  of  the  Den- 
▼er  Land&  Water- Storage  Company  contem- 
plated the  colonization  of  these  lands;  the 
amount  of  the  land -purchase  contracts  and 
notes,  as  shown  by  the  report  of  the  special 
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master ;  the  agreements  made  by  the  Denver 
Land  A  Water- Storage  Company  to  plant  and 
cultivate  the  lands,  already  referred  to,  and 
that  in  consideration  thereof  the  various  pur- 
chasers have  made  large  payments,  and  nave 
a  right,  in  justice  and  equity,  to  demand 

Esrformance  of  the  contracts  of  the  Denver 
and  &  Water- Storage  Company,  and  that 
otherwise  the  fruit  trees  upon  the  tracts  sold 
under  the  planting  and  cultivation  contracts 
will  die,  and  the  payments  made  by  Uie  pur- 
chasers will  be  absolutely  lost;  and  that, 
moreover,  it  is  of  vital  importance  to  the 
company  that  it  should  collect  the  balance 
due  upon  the  land-sale  notes  and  contracts 
mentioned,  which  collection  is  entirely  de- 

f pendent  upon  the  keeping  up  of  the  tracts  of 
and,  and  the  performance  oy  the  company 
of  the  contracts  with  the  purchasers  afore- 
said.    The  petition  then  presents  a  number 
of  reasons  and  arguments  why,  in  the  judg- 
ment of  the  receiver,  certificates  should  be 
issued,  and  calls  attention  to  the  default  in 
taxes  upon  the  company's  lands,  alleged  to 
amount  to  about  $4,000.     The  particulars 
of  the  three  underlying  mortgages  and  the 
consolidated  mortgage  are  then  given,  and 
the  receiver  calls  the  court's  attention  to 
the  opportunity  which  presents  itself  for  en- 
gaging in  the  colonization  of  the  company's 
barren  lands,  if  he  is  authorized  to  issue  cer- 
tificates of  indebtedness  to  raise  funds  with 
which  to  properly  present  the  merits  and  ad- 
vantages of  the  Denver  Land  &  Water-Storage 
Company's  property.     On  the  15th  day  of 
Septemtier,  1894,  the  court  made  an  order, 
upon  the  receiver's  petition,  which  author- 
i^3d  the  issue  of  receiver's  certificates  to  pay 
taxes  due  upon  the  lands,  and  to  redeem  the 
same  from  tax  sales,  and  making  such  cer- 
tificates a  first  and  paramount  lien  upon  the 
property  upon  which  the  taxes  were  paid. 
The  order  also  contained  this  provision :   **  (5) 
In  is  further  ordered,  adjudged,  and  decreed 
that  in  addition  to  the  amounts  which  may 
be  necessary  to  pay  the  taxes  now  in  arrears 
upon  the  property  set  forth  and  described  in 
paragraphs  2,  8,  and  4  of  this  order,  the  re- 
ceiver shall  have,  and  is  hereby  granted,  au- 
thority to  borrow  such  additional  sum  of 
money  as  shall,  together  with  said  amounts 
for  taxes,  amount  in  the  aggregate  to  a  sum 
not  exceeding  $10,000,  and  to  issae  there- 
for his  certificates  of  indebtedness,   which 
said  certificates  of  indebtedness  shall  be  first 
and   paramount   liens   upon   all   the  prop- 
erty, rights,  and  franchises  now  owned  or 
controlled  by  the  said  the  Denver  Land  & 
Water- Storage  Company,  defendant  herein, 
wheresoever  situated,  and  subject  to  the  Ju- 
risdiction of  this  court.    And  said  additional 
sums  of  money  shall  be  used  and  applied  by 
said  receiver  for  the  purpose  of  preserving 
the  property  of  the  Denver  Land  &  Water- 
Storage  Company  in  his  possession  and  cus- 
tody, and  carrying  out  and  maintaining  the 
contracts  of  the  company  now  in  existence, 
under  and  by  which  the  company  has  here- 
tofore sold  tracts  of  land  to  various  parties, 
which  said  contracts  are  referred  to  in  the 
report  of  said  receiver,  and  for  such  other 
purposes  as  are  set  out  in  said  petition,  with 
references  to  the  maintenance,  preservation. 
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fuad  protection  of  the  property  of  the  com- 
pany, or  as  the  court  may *from  time  to  time 
direct."  From  this  order,  John  R.  Hanna, 
iriistee  in  the  deed  of  trust  dated  November 
1,  1689,  and  Rufus  Claris,  tbe  beneficiary 
named  therein,  and  the  holder  of  a  large 
amount  of  the  bonds  secured  by  the  mort- 
gtige  to  the  Mercantile  Trust  Company,  ap- 
pealed to  this  court. 

Mes8rs.  Enoa  Miles  and  John  S.  Hae- 
betH*  for  appellants: 

The  power  to  allow  receivers'  certificates  ex- 
ists and  has  been  only  exercised  in  railroad 
cases,  and  then  on  the  ground  of  the  public 
character  of  these  institutions,  and  the  interest 
the  general  public  have  in  the  continued  opera- 
tion of  the  public  highways. 

Beach,  Hallways,  g  402;  Jones,  Railroad 
Securities,  ^$  559  ei  seq. 

Even  in  railroad  cases,  the  priority  of  re- 
ceivers' certificates  over  existing  mortgages  in 
almost  all  instances  in  which  the  courts  have 
authorized  receivers  to  borrow  money  and 
make  their  certificates  a  first  lien  upon  the 
property,  either  the  suits  were  filed  by  the 
bondholders  themselves,  with  an  offer  to  post- 
pone their  liens,  or  the  mortgagees  have  them- 
selves asked  for  these  orders,  or  expressly  as- 
sented to  them,  or  the  state  legislature  has 
imposed  upon  the  chancellor  the  obligation, 
when  an  incorporated  railroad  becomes  Insolv- 
ent, of  operating  the  road  for  the  use  of  the 
public. 

ffooiser  V.  Montdair  d  O.  L.  R  Co.  29  N.  J. 
£q.  4;  Jones,  Railroad  Securities,  g  561,  and 
eases  cited  in  note;  Beach,  Receivers,  §§  898, 
«94:  High,  Receivers,  §  ;i98c. 

The  attempt  to  invoke  the  exercise  of  the 
peculiar  power  of  the  chancellors  in  relation 
to  receivfrs'  certificates  in  other  than  railroad 
cases  has  failed. 

Baht  V.  Aifrm,  106  N.  Y.  428.  60  Am. 
Rep.  466:  Farmer^  Loan  d  T,  Co.  v.  Orape 
Creek  Coal  Co,  60  Fed.  Rep.  481, 16  L.  R.  A. 
e03;  Laughlin  ▼.  United  States  RoUing-Stock 
Co,  64  Fed.  Rep.  26. 

If  such  power  exists  or  is  inherent  in  a  chan- 
cellor in  the  exercise  of  his  equitable  powers, 
there  was  no  sufiScient  nor  any  showing  in  the 
case  at  bar  to  warrant  the  exercise  of  this  ex- 
ceptional and  extraordinary  jurisdiction  against 
the  objection  of  appellants. 

Jones,  Railroad  Securities. 

Courts  have  always  held  that  such  an  order 
•8  the  one  complained  of  shall  only  be  made 
under  extraordinary  and  exceptional  circum- 
stances, and,  with  ample  opportunity  given  to 
all  parties  to  examine  witnesses  and  accounts, 
and  to  produce  testimony,  a  court  should  not 
authorize  the  issue  of  receivers'  certificates 
without  clear  proof  of  the  correctness  of  the 
facts  alleged  as  a  ground  for  their  issuance, 
'and  of  the  necessity  for  raising  the  money. 

Ex  parte  Mitehell,  12  S.  C.  83;  Meyer  v. 
Jaknetan,  68  Ala.  849;  High,  Receivers.  §  898. 

Mesarg.  A.  £•  PattUon,  Henry  W. 
Hobaon*  and  A.  C«  Campbell^  for  appel- 
lees: 

It  is  the  duty  of  the  court  of  chancery  to 
protect  and  preserve  the  properly — to  prevent 
U  from  beiDj?  wasted.dis^ipated,  and  destroyed. 

Kennedy  y.  8t.  Paul  dt  P.  R,  Co.  2  Dill  448; 
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Stanton  ▼.  Alabama  d  C,  R.  Co,  2  Woods,  C. 
C.  506;  Jetome  v.  McCarter,  94  U.  6.  788,  24 
L.  ed.  188. 

The  editor  of  the  Lawyers'  Reports  Anno- 
tated, in  commenting  upon  the  case  of  Fam^ 
ere"  Loan  db  T,  Co,  v.  Great  Creek  Coal  Co.  60 
Fed.  Rep.  481,  in  a  noU  to  16  L.  R.  A.  608, 
wherein  Circuit  Judge  Gresham  made  the  dis- 
tinction between  qu*isi  public  and  private  cor- 
porations, says:  ''The  distinction  takeo  in  this 
case  between  auasi  public  and  private  corpora- 
tions has  not  always  been  observed  in  practice, 
although  in  the  cases  in  which  it  has  been  dis- 
regarded  it  seems  that  no  question  has  been 
raised  as  to  the  power  of  the  court  to  permit 
the  receivers  to  charge  property  in  their  pos- 
session for  current  expenses."  See  also  Neafi/» 
App.  (Pa.)  11  Cent.  Rep.  186;  Karn  v.  Rorer 
Iron  Co.  86  Va.  754;  EUis  v.  Vernon  lee,  L.  d 
W.  Co,  86  Tex.  109. 

As  to  the  general  power  of  a  court  of  chan- 
cery to  authorize  a  receiver  to  issue  certificates, 
the  same  to  be  a  prior  lien. — 

See  Meyer  ▼.  Johnston,  68  Ala.  287;  Kerrison 
V.  Stewart,  98  U.  S.  166,  28  L.  ed.  843:  Wal- 
lace V.  LoomU,^  U.  S.  147,  24  L.  ed.  896; 
Hoofier  v.  Montdair  d  Q.  L.  R.  Co.  29  N.  J. 
£q.  4;  Bank  of  Montreal  y.  Chicigo,  C.  d  Wi 
B.  Co.  48  Iowa,  619;  S^to  v.  LittU  Rock  d  Ft. 
S.  R.  Co.  100  U.  S.  606,  26  L.  ed.  767;  Bale  v. 
Nashua  d  L.  Railroad,  60  N.  H.  888;  Dow  v. 
Memphis  d  L.  R,  Co.  20  Fed.  Rep.  260:  Union 
Trust  Co.  v.  Illinois  Midland  R.  Co.  117  U.  S, 
484,  29  L.  ed.  968;  Kent  v.  Tjike  Superior  Ship 
Canal,  R.  d  L  Co.  144  U.  S.  76,  86  L.  ed.  862; 
Kneeland  v.  Luee,  141  U.  S.  491,  86  L.  ed.  880. 

Caldwell*  Circuit  Judge,  delivered  the 
opinion  of  the  court : 

The  precise  question  in  this  case  is  whether 
a  court  of  chancery  which  has  appointed  a 
receiver  for  an  insolvent  private  corjioration 
in  a  foreclosure  suit  brought  by  a  second 
mortgagee  may,  against  the  objection  of  the 
first  mortgagee,  authorize  its  receiver  to  issue 
receiver's  certificates  to  raise  money  to  carry 
on  the  business  of  the  insolvent  corporation 
and  to  improve  its  lands,  and  make  such  cer- 
tificates a  first  and  paramount  lien  upon  the 
lands  covered  by  the  first  mortgage.  So  far 
as  we  are  advised,  the  power  to  do  this  has 
been  denied  in  every  case  in  which  the  ques- 
tion has  arisen.  One  of  the  first  cases  in 
which  the  question  arose  was  Raht  v.  AttriU, 
106  N.  T.  428,  60  Am.  Rep.  456.  In  that 
case  a  hotel  company  mortgaged  its  property 
to  raise  funds  to  build  a  hotel.  Before  the 
completion  of  the  hotel  the  corporation  be- 
came insolvent,  and  upon  the  application  of 
its  principal  stockholder  a  receiver  was  ap- 
pointed ;  and  upon  an  application  and  show- 
ing that  the  wages  of  the  men  who  worked 
on  tlie  hotel  building  were  unpaid,  and  that 
they  threatened,  unless  paid,  to  burn  the 
building,  the  court  made  an  order  authoriz- 
ing the  receiver  to  issue  certificates,  which 
were  declared  to  be  a  lien  prior  to  the  trust 
mortgage,  to  raise  funds  to  pay  the  wages 
due  the  laborers.  A  referee  reported  that,  if 
the  money  had  not  been  raised  to  pay  the  wag- 
es due  the  men,  the  hotel  and  other  property 
of  the  corporation  **  would,  in  all  probability, 
have  been  destroyed  or  seriously  i nj ured. "  In 
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the  progress  of --the  case  the^mortgagse  deaied 
that  the  court  had  authority  or  power  to  set 
aside  the  prior  lien  of  the  mortgage  and 
make  the  receiver's  certificates,  issued  under 
the  circumRlances  mentioned,  a  first  and  prior 
lien  upon  the  property.  The  court  delivered 
an  exhaustive  opinion,  covering  everv  aspect 
of  the  question.  We  quote  some  of  its  ut- 
terances. The  court  said :  ''The  lien  of  the 
mortgage  attaches  not  only  to  the  land  in 
the  condition  in  which  it  was  at  the  time  of 
the  execution  of  the  mortgage,  but  as  changed 
or  improved  by  accretions,  or  by  labor  ex- 
pended upon  it  while  the  mortgage  is  in  ex- 
istence. Creditors  having  debts  created  for 
monev,  labor, 'or  materials  used  in  improv- 
ing the  mortgaged  property  acquire  on  that 
account  no  leeal  or  equitable  claim  to  dis- 
place or  suborainate  the  lien  of  the  mortgage 
for  their  protection.  .  .  .  The  act  of  the 
court  in  taking  charge  of  property  through 
a  receiver  is  attended  with  certain  necessary 
expenses  of  its  care  and  custody ;  and  it  has 
become  the  settled  rule  that  expenses  of  reali- 
sation, and  also  certain  expenses  which  are 
called  'expenses  of  preservation, '  may  be  in- 
curred under  the  order  of  the  court,  on  the 
credit  of  the  property,  and  it  follows,  from 
necessity,  in  order  to  the  eifectual  adminis- 
tration of  the  trust  assumed  by  the  court,  that 
these  expenses  should  be  paid  out  of  the  in- 
come, or,  when  necessary,  out  of  the  corpus 
of  the  property  before  distribution,  or  before 
the  court  passes  over  the  property  to  those 
adjudeed  to  be  entitled.  ...  It  would 
be  difficult  to  define,  by  a  rule  applicable  in 
every  case,  what  are  expenses  of  preservation 
which  may  be  incurred  by  a  receiver  by  au- 
thority of  the  court.  It  was  said  bv  James, 
L.  J.,  in  Be  BegisnVg  Canal  Iran  Works  Co. 
L.  R.  8  Ch.  Div.  411,  that  'the  only  costs 
for  the  preservation  of  the  property  would 
be  such  things  as  have  been  stated,  the  re- 
pairing of  the  property,  paying  rates  and 
taxes  which  would  be  necessary  to  prevent 
any  forfeiture,  or  putting  a  person  in  to  take 
care  of  the  pronerty.'  Wherever  the  true 
limit  is,  we  tiiink  it  does  not  include  the  ex- 
penditure authorized  by  the  order  of  August 
17,  and  that  such  an  expenditure  is,  and  ought 
to  be,  excluded  from  the  definition.  There 
must  be  something  approaching  a  demon- 
strable necessity  to  Justify  such  an  infringe- 
ment of  the  riehts  of  the  mortgagees  as  was 
attempted  in  t&is  case. " 

After  referring  to  the  cases  in  which  the  re- 
ceivers of  insolvent  railroad  corporations  have 
been  authorized  to  issue  certificates  which 
were  declared  to  be  a  first  lien  on  the  prop- 
erty of  the  corporations,  the  court  said :  **  It 
cannot  be  successfully  denied  that  the  deci- 
sions in  these  cases  vest  in  the  courts  a  very 
broad  and  comprehensive  iurisdiction  over  in- 
solvent railroad  corporations  and  their  prop- 
erty. It  will  be  found,  on  examining  these 
cases,  that  the  jurisdiction  asserted  by  the 
court  therein  is  largely  based  upon  the  pub- 
lic character  of  railroad  corporations;  the 
public  interest  in  their  continued  and  suc- 
cessful operation ;  the  peculiar  character  and 
terms  of  railroad  mortgages,  and  upon  other 
special  grounds  not  applicable  to  ordinary 
private  corporations.     .     •     .     These  cases 
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furnish,  we  thin^,  no -authority,  for  uphold- 
ing the  order  of  August  17,  or  for  subvert- 
ing the  priority  of  lien  which,  according  u> 
the  general  rules  of  law,  the  bondholders  ac- 
quired through  the  trust  mortgage  on  th» 
property  of  the  company.    It  would  be  un- 
wise, we  think,  to  extend  the  power  of  tha- 
court  in  dealiuff  with  propertv  in  the  hand» 
of  receivers  to  the  practical  subversion  or  de- 
struction of  vested  interests,  as  would  be  the- 
case  in  this  instance  if  the  order  of  August  17 
should  be  sustained.    It  is  best  for  all  tliat 
the  integrity  of  contracts  should  be  strictly- 
guarded  and  maintained  and  that  a  rigid, 
rather  than  a  liberal,   construction  of  the 
power  of  the  court  to  subject  property  ift 
the  hands  of  receivers  to  charges,  to  the  prej- 
udice of  creditors,  should  be  adopted." 

We  concur  in  the  doctrine  expressed  ii> 
this  case.  See,  to  the  same  effect,  Farmer*^ 
Loan  d  T.  Oo,  v.  Qrape  Creek  Goal  Co.  50 
Fed.  Rep.  481,  16  L.  R.  A.  603;  Lattgklin 
V.  United  SUUee  Bolling-SUfek  Go.  64  Fed. 
Rep.  26;  Fidelity  Ins,  T.  d  8.  D,  Oo,  ▼. 
Roanoke  Iron  Co,  68  Fed.  Rep.  623 ;  Sni^elr 
V.  Loomie  Coal  Co.  69  Fed.  Hep.  204:  and 
Hooper  v.  Central  Trust  Co,  (Md.)  29  L.  R. 
A.  262. 

The  contention  of  the  appellees  is  that  th» 
order  made  by  the  circuit  court  finds  sanc- 
tion in  the  cases  of  WaUaee  v.  Loomis,  97  U. 
S.  146,  24  L.  ed.  895;  Fosdick  v.  SchaU,  9» 
U.  S.  235,  25  L.  ed.  889 ;  Barton  v.  Barbour^ 
104  U.  S.  126,  26  L.  ed.  672 ;  MUtenberger  ▼. 
Logansport,  C,  db  8,  W.  B,  Co,  106  U.  S.  286,. 
27  L.  ed.  117;  Union  Trust  Co,  v.  8out?ier, 
107  U.  S.  591,  27  L.  ed.  488,— and  other  later 
cases  of  like  character,  in  which  receivers  of 
insolvent  railroad  corporations  were  author- 
ized to  issue  receivers*  certificates  for  vari- 
ous purposes,  which  were  made  a  first  and 
paramount  lien  on  the  property  of  the  in- 
solvent railroad  company.  But  the  doctrine 
of  these  cases  has  no  application  to  this  case. 
They  rest  on  the  peculiar  character  of  rail- 
road property  and  of  a  railroad  corporation. 
The  distinction  between  railroad  corpora- 
tions, which  are  of  a  quasi  public  charac- 
ter, and  purely  private  corporations,  has  been 
often  polnted'out,  and  need  not  be  repeated 
here.  It  is  enough  to  say  that  the  supreme 
court  itself  has  said  that  the  doctrine  of  the 
cases  cited  has  only  been  applied  in  railroad 
cases.  In  Wood  v.  Guarantee  Trust  d  8,  D, 
Co.  128  U.  8.  416,  82  L.  ed.  472,  the  court 
said :  ''The  doctrine  of  Fosdiek  v.  SeliaU  has 
never  vet  been  applied  in  any  case  except 
that  of  a  railroad.  The  case  lays  great  em« 
phasis  upon  the  consideration  that  a  railroad 
is  a  peculiar  property,  of  a  public  nature, 
and  discharging  a  irreat  public  work.  There 
is  a  broad  distinction  between  such  a  case 
and  that  of  a  purely  private  concern.  We 
do  not  undertake  to  decide  the  question  here/ 
but  only  point  it  out." 

The  bill  in  this  case  is  one  to  foreclose  a 
second  mortgage.  To  such  a  bill  the  prior 
mortgagees  are  not  even  necessary  parties. 
Jerome  v.  McCarter,  94  U.  8.  734,  24  L.  ed. 
136.  The  validity  and  priority  of  the  liens 
of  the  mortgages  under  which  the  appellants 
claimed  is  distinetly  admitted  in  the  original 
and  amended  bills.     The  purpose  of  nlinj^ 
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tbe  amended  bill  making  the  prior  mort- 
^ageea  defendanta  leema  to  have  been  to  en- 
join them  from  foreclosing  their  mortgages, 
^md  subject  the  lands  covered  by  their  mort- 
gages to  a  prior  lien  for  money  borrowed  to 
•ctary  on  the  business  of  the  corporation  and 
Improve  its  lands.  It  prays  that  the  receiver 
may  be  empowered  to  manage  and  operate 
the  property  of  the  insolvent  corporation, 
which  consist^  in  irrigating,  improving,  and 
colonizine,  or  settling,  arid  lands;  auod,  to 
the  end  that  the  receiver  may  not  be  inter- 
fered with  in  the  conduct  of  the  business,  it 
prays  that  the  holders  of  all  mortgages  prior 
to  the  complainants'  may  be  enjoined  from 
foreclosing  the  same.  The  amended  bill 
would  seem  to  be  founded  on  the  theory  that 
a  private  corporation  conducting  any  kind  of 
business  may,  when  it  becomes  insolvent, 
obtain  immunity  from  the  compulsory  pay- 
ment of  its  debts  by  procuring  a  Junior  mort- 
gagee, or  some  other  creditor,  to  file  a  bill 
idleging  the  insolvency  of  the  corporation, 
and  praying  for  the  appointment  of  a  re- 
<xiver  with  authority  to  manage  and  conduct 
its  business.  Upon  the  filing  of  such  a  bill, 
it  is  supposed  to  be  competent  for  the  court. 
In  addition  to  appointing  a  receiver  to  carry 
on  the  business  of  the  corporation,  to  enjoin 
its  creditors,  including  the  holders  of  the 
prior  liens  on  its  property,  from  collecting 
their  debts  by  due  course  of  law,  and  to  con- 
tinue such  injunction  in  force  so  long  as  the 
court,  in  its  discretion,  sees  fit  to  carry  on 
the  business  of  the  insolvent  corporation. 
When  a  receiver  is  appointed  under  such  a 
bill,  he  usually  makes  naste,  as  the  receiver 
did  in  this  case,  to  assure  the  court  that,  if 
he  only  had  some  capital  to  start  on,  he  could 
greatly  benefit  the  estate  by  carrying  oh  the 
business  that  bankrupted  the  corporation. 
Id  this  case,  the  company  being  insolvent, 
and  its  property  mortgaged  for  more  than  it 
was  worth,  there  was  no  way  of  raising  money 
to  set  the  receiver  up  in  business,  except  by 
the  court  giving  its  obligations,  in  the  form 
of  receiver's  certificates,  and  making  them 
a  paramount  lien  on  all  the  property  of  the 
corporation,  by  displacing  tne  appellants' 
prior  liens  thereon.  As  commouly  happens 
in  cases  of  this  character,  the  receiver,  the 
insolvent  corporation,  and  the  Junior  mort- 
gagee united  in  urging  the  court  to  arm  its 
receiver  with  the  desired  powers.  They  ran 
&o  ri^  in  so  doing.  The  corporation  was 
insolvent,  and  a  foreclosure  of  the  pvtor  mort- 
gage would  leave  the  Junior  mortgagee  with- 
out any  security ;  SD  that  it  had  nothing  to 
lose,  and  everything  to  gain,  in  experiments 
to  enhance  the  value  of  the  mortgaged  prop- 
erty, so  long  as  the  cost  of  those  experiments 
was  made  a  prior  lien  thereon.  The  effect 
of  the  proceeding  was  to  burden  the  prior 
mortgagee  with  the  whole  cost  of  the  expend- 
itures and  experiments  made  for  the  t)etter- 
metit  of  the  property  on  the  petition,  and  for 
the  benefit  of  the  insolvent  corporation  and 
the  junior  mortcragee.  The  representation 
is  always  made,  in  such  cases,  that  the  re- 
ceiver can  carry  on  the  business  much  more 
•iicceiisfully  than  was  done  by  the  insolvent 
cnrporation.  This  commonly  proves  to  be 
ao  error.      liafu  v.  AUnU,  106  N.  Y.  430, 
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60  Am.  Rep.  456.  But,  if  it  were  true.  It 
would  afford  no  ground  of  equitable  juris- 
diction, for  it  is  not  a  function  of  a  court  of 
equity  to  carry  on  the  business  of  private 
corporations,  whether  solvent  or  insolvent. 
It  is  obvious  that  if  the  holders  of  the  first 
mortgages  and  the  other  creditors  of  the  in- 
solvent  corporation  were  allowed  to  proceed, 
in  the  customary  and  lawful  mode,  to  col- 
lect their  debts,  it  would  put  an  end  to  the 
business  of  the  receiver,  and  they  are  there- 
fore enjoined  from  foreclosing  their  mort* 
gages  or  collecting  their  debts.  The  chan- 
cery court  thus  assumes,  In  effect,  all  the 
powers  and  Jurisdiction  of  a  court  of  bank- 
ruptcy or  insolvency,  but  without  any  bank- 
nipt  or  insolvent  law  to  guide  or  direct  it  in 
the  administration  of  the  estate.  Its  only 
guide  is  that  varying  and  unknown  quantity 
called  ** Judicial  discretion."  The  powers 
claimed  for  a  court  of  equity  in  such  cases 
are,  indeed,  much  greater  than  a  court  of 
bankruptcy  can  exercise.  There  never  was 
a  bankrupt  court,  under  any  bankrupt  act, 
authorized,  at  its  discretion,  to  displace  or 
nullify  valid  liens  on  the  bankrupt's  prop* 
erty,  or  itself  to  create  Hens  paramount  there* 
to.  The  rights  of  the  citizen,  lawfully  ac- 
quired by  contract,  are  under  the  protection 
of  the  Constitution  of  the  United  States,  and, 
like  the  absolute  rights  of  the  citlien,  are 
not  dependent  for  their  existence  or  contin- 
uance upon  the  discretion  of  any  court  what- 
ever. Constitutional  rights  and  obligationt 
are  no  more  dependent  on  the  discrelion  of 
the  chancellor  than  they  are  on  the  diteretion 
of  the  legislature.  "Rights,"  says  the  Su- 
preme Court  of  the  United  States:  ^ under 
our  system  of  law  and  procedure,  do  not  rest 
in  the  discretionary  authority  of  any  officer. 
Judicial  or  otherwise."  Be  Parker,  ISl  U. 
S.  221,  88  L.  ed.  123.  If  Junior  lien  credit- 
ors of  an  insolvent  private  corporation  could 
do  what  has  been  attempted  in  this  case, 
every  private  corporation  operating  a  saw- 
mill, ffristmill,  mine,  factory,  hotel,  ele- 
vator, irrigating  ditches,  or  carrying  on  any 
other  business  pursuit,  would  speedily  seek 
tbe'proteciion  of  a  chancery  court,  and  those 
courts  would  soon  be  conducting  the  business 
of  all  the  insolvent  private  corporations  in 
the  country.  If  it  were  once  settled  that  a 
chancery  court,  through  a  receiver  appointed 
on  the  petition  of  a  Junior  mortgagee,  could 
carry  on  the  business  of  such  insolvent  cor- 

g orations  at  the  risk  and  expense  of  those 
oldins  the  first  or  prior  liens  on  the  prop- 
erty of  the  corporation,  such  liens  would 
have  little  or  no  value.  It  is  no  part  of  the 
duty  of  a  court  of  equity  to  conduct  the  bus- 
iness of  insolvent  private  corporations,  any 
more  than  it  is  to  carry  on  the  business  of 
insolvent  natural  persons.  If  it  may  take 
under  its  control  the  property  of  an  insolvent 
private  corporation,  and  authorize  a  receiver 
to  carry  on  its  business,  and  make  the  debts 
incurred  by  the  receiver  in  so  doing  para- 
mount liens  on  all  the  property  of  the  cor- 
poration, and  enjoin  its  creditors  in  the  mean- 
time from  collecting  their  debts,  it  is  not 
perceived  why  it  may  not  proceed  in  the  same 
way  with  the  estate  of  an  insolvent  natural 
person. 
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Without  pursuins  the  subject  further,  we 
refer  to  what  is  said,  and  to  Uie  cases  cited, 
in  ikott  Y.  Farmer^  Tjoan  d  T.  Oo,  69  Fed. 
Eep.  17.  The  order  appealed  from  is  void, 
whether  the  suit  in  which  it  was  made  is 
treated  as  one  to  foreclose  a  second  mortgage, 
or  as  a  bill  in  equity  to  administer  the  es- 
tate of  an  insolvent  corporation.  It  was  open 
to  the  complainant  to  take  and  execute  a  de- 
cree foreclosing  its  second  mortgage,  and  it 
is  ffood  practice  in  such  cases  to  require  this 
to  DC  done,  on  pain  of  dismissing  the  bill. 
And  if  the  complainant  desired  that  money 
be  spent,  beyond  the  income  of  the  property, 
in  carrying  on  the  business  of  the  corpora- 
tion or  improving  the  mortgaged  property, 
it  was  at  liberty  to  furnish  the  means  for 
that  purpose ;  but  it  had  no  equity  to  ask 
that  the  expense  and  the  hazards  of  aoing  so 
should  be  saddled  on  the  first  mortgagee, 
and  the  court  had  no  Jurisdiction  or  power 
to  place  it  there. 

Taxes  are  the  first  and  paramount  lien  on 
all  property,  and  must  be  paid.  When  taxes 
are  due  on  property  in  the  hands  of  a  re- 
ceiver, and  he  has  no  funds  to  pay  them,  the 
court  will  authorize  him  to  borrow  money 
for  that  purpose,  and  make  the  obligation 
friven  for  the  money  so  borrowed  a  prior  lien 
on  the  property  on  which  the  taxes  were  due. 
This  is  not  fixing  a  new  or  additional  lien 


on  the  property,  or  displacing  any  prior  Hen. 
It  is  simply  changing  the  form  of  the  lien 
from  one  for  taxes  to  one  for  money  borrowed 
to  pay  the  taxes. 

the  order  and  decree  ef  the  Oireuit  Oouri 
appealed  from,  which  authorizes  the  receiver 
to  oorrow  money  to  ''be  used  and  applied  by 
said  receiver-  for  the  purpose  of  preserving 
the  property  of  the  Denver  Land  A  Water- 
Storage  Company  in  his  possession  and  cus- 
tody, and  carrying  out  and  maintaining  the 
contracts  of  the  company,  now  in  existence, 
under  and  by  which  the  company  has  here* 
tofore  sold  tracts  of  land  to  various  parties, 
which  said  contracts  are  referred  to  in  the 
report  of  said  receiver,  and  for  such  other 
purposes  as  are  set  out  in  said  petition  with 
reference  to  the  maintenance,  preservation, 
and  protection  of  the  property  of  the  com- 
pany," and  which  authorizes  the  receiver  to 
issue  his  certificates  of  indebtedness  for  the 
money  borrowed  for  these  purposes,  and  makes 
such  certificates  of  indebtedness  the  first  and 
paramount  lien  "  upon  all  the  property, riff hts» 
and  franchises  now  owned  or  controlled  by 
the  said  the  Denver  Land  &  Water- Storage 
Company,"  is  void,  in  so  far  as  it  makes 
Uie  certificates  issued,  by  the  receiver  a  first 
and  paramount  lien  on  the  lands  embraced 
in  the  mortgages  of  the  appellants,  and  i% 
Hierefore  revered 
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1«  AnapplieatloiitoeoiiiiMltfaiBattend- 
anoe  of  a  witaeeev  which  will  delay  the  trial, 
to  properly  refused  where  the  attempt  would  be 
Idle  because  he  Is  without  the  Jurisdiction  of  the 
oourt  and  beyond  the  reach  of  Its  process. 


8.  peath  bgr  hanirin^  at  fhe  hands  of  » 
mob  Is  aa  acddent  within  the  meaning  of  a 
policy  agalDBt  injuries  through  **eztenia],  vio- 
lent, and  accidental  means.** 

(February  2S,  IfiOSj 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Pike  County  in  favor 
of  plaintiff  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  policy  of  acd- 
dent insurtfoce.    Affirmed, 


VoTE.-^WluU  eotutttutee  an  accident  wttMn  the 
fneantng  of  an  acddent  inawranu  poUey, 

L  DeflnU/Ume;  general  niks. 
II.  JnUntionaliniuriee. 

a.  Seif'injUcted. 

b.  Jnjlicted  bu  othere, 

a  ProvlBo  aoalnet  HaMtUyfor  UUenHonal  in- 
iwiee, 
IIL  Aeefdent  andTdiaeoM. 

a.  Diettnoufelied. 

b.  Aeefdent  caused  by  dieeaee, 

c.  DteeaeecaueedbyaccidenL 

d.  JXseoae  aovravaUd  by  accidemu 

IV.  OC/ter  instances. 

L  J)efiniJtion»;QeneiroilnAee. 

An  accident  la  the  happening  of  an  event  without 
the  aid  and  the  deaisn  of  the  person,  and  which  is 
unforeseen.  Paul  v.  Travelers*  Ins.  Oo.  112  N.  Y.  472, 
S  L.  B.  A.  448;  North  West.  Com.  Travellers*  Asso. 

V.  London  Guarantee  ft  Ac&  Co.  10  Manitoba  L. 
Bep.  587. 

An  accident  is  also  defined  to  be  *'  an  event  hap- 
pening without  the  concurrence  of  the  will  of  the 
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person  by  whoee  agency  it  was  caused.  North 
West.  Com.  Travellers*  Asso.  v.  London  Guarantee 
ft  A  oa  Co.  supra. 

Any  event  which  takes  place  without  the  fore- 
sight or  expectation  of  the  person  acted  upon  or  af- 
fected by  the  event  is  an  accident,  within  the  mean* 
inir  of  an  insurance  policy.  Ibid.  Richards  v.  Trav- 
elers* Ins.  Co.  80  Cal.  170;  Ripley  v.  Railway  Passu 
Assur.  Co.  2  Blsr.  L.  ft  Ace  Ins.  Rep.  788,  aHlrmeil 
on  other  grrounds,  88  U.  8. 16  WalL  888, 21 L.  ed.  4flB. 

The  term  **accldeDtal**  as  used  in  an  insurance 
policy  is  to  be  taken  in  its  ordinary,  popular  sense* 
as  meanhiff,  ^'happening  by  chance,  imexpectedly 
taking  place,  not  according  to  the  usual  course  of 
things,  or  not  expected."  Dosier  v.  Fidelity  ft  Caa- 
ualty  Co.  46  Fed.  Rep.  44B,  18  L.  R.  A.  114:  United 
States  Mut.  Ace.  Asso.  v.  Barry,  181  U.  8. 100, 83  L. 
ed.  60,  affirming  Barry  v.  United  States  Mut.  Aoc 
Asso.  28  Fed.  Rep.  712. 

Some  violence,  casualty,  or  vte  maSor  is  necessarily 
in  vol  ved  in  an  accident.  Sinclair  v.  Maritime  Pass. 
Assur.  Co.  3  El.  ft  £1.  478, 80  L.  J.  Q.  B.  77.  7  Jur.  N, 
8. 867,  4  L.  T.  N.  8. 15,  9  Week.  Rep.  842. 

An  accident,  within  the  meaning  of  an  insurance 
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The  iDsuTmnoe  was  agaiDst  bodily  injuries 
sustained  through  external,  violent,  and  acci- 
dental means.  The  premium  was  to  be  paid 
in  four  monthly  instalments  by  ^ving  an  or- 
der on  the  paymaster  of  the  Illinois  Central 
Railroad  Company,  by  which  corporation  the 
insured  was  employed.  The  insured  was 
hanged  by  a  mob,  and  this  action  was  brought 
on  the  policy. 

Further  facts  appear  in  the  opinion. 

Mr.  A.  C.  McNair  for  appellant. 

Messn.  W*  B.  Mizon  and  J*  B.  Stem- 
herger  for  appellee. 

Woods/ J.,  delivered  the  opinion  of  the 
court: 

There  was  no  error  in  the  coup's  action  in 
overruling  the  appellant's  application  to  com- 
pel the  attendance  of  appellee's  witness  Barnes 
in  open  court.  Section  1750,  Code  1892,  pro- 
vides for  the  procuring  the  attendance  in  open 
court  of  a  witness  whose  deposition  has  been 
taken  by  the  oppoviug  party.  The  language 
of  the  section  is  as  follows:  * 'Depositions 
taken,  certified,  and  returned  in  pursuance  of 
law  shall  be  admissible  as  evidence  in  the 
cause,  but  when  the  deposition  of  any  witness 
shall  be  taken,  the  party  against  whom  the 
witness  was  examined  may  procure  the  at- 
tendance of  such  witness  at  the  trial  of  the 
cause,  and  may  put  the  witness  on  the  stand 
in  open  court  as  the  witness  of  the  party  who 


procured  his  deposition,  and  may  cross-exam- 
ine him  as  the  witness  of  such  party,  who 
shall  be  entitled  to  re-examine  the  witness  in 
open  court;  but  the  party  procuring  such  oral 
examination  shall  be  liable  for  all  the  costs 
thereof."  At  the  time  this  motion  was  made, 
and  bv  the  court  overruled,  Barnes  was.  and 
for  a  long  while  had  been,  living  in  New  Or- 
leans, La.  He  was  without  the  jurisdiction  of 
the  court,  and  beyond  the  reach  of  its  process. 
The  attempt  to  procure  his  attendance  then 
and  there  would  have  been  futile  and  vain, 
and  the  court  properljr  refused  to  delay  the 
trial  of  the  case,  and  to  make  this  idle  attempt 
to  do  a  thing  which  was  plainly  impo»ibM» 
The  statute  has  no  reference  to  such  case. 

It  is  contended  that  payment  of  dues  to  the 
paymaster  of  the  Illinois'iOeQtral  Railroad  wa» 
not  payment  to  the  Casualty  Company,  and 
that  it  was  incumbent  on  appellee  to  prove 
payment  of  dues  by  the  insured  to  the  pay- 
master, and  then  to  follow  this  up  and  prove 
payment  by  the  paymaster  to  the  Casualty 
Company.  This  is  a  mistaken  view.  The 
seventh  condition  In  the  indorsement  on 
the  policy  of  insurance  is  as  follows:  "(7> 
In  case  the  assured  shall  fall  to  leave  in  the 
hands  of  the  paymaster  the  instalments  of 
premium  as  agreed  in  said  order  [that  is,  the 
order  of  the  assured  on  th^  paymaster  to 
retain  the  instalments  out  of  the  assured 's 
wages],  this  policy  shall  be   void.*    The  as- 


policy,  te  not  loss  an  aoddeDt  because  of  the  negU- 
irence  of  the  person  Injured.  Champlln  v.  Gtaliway 
Pass.  Assur.  Co.  6  Lens.  71;  Freeman  v.  Travelers* 
Ins.  Co.  144  Mass.  678. 

But  Injury  to  tlie  arm  of  a  paseenser  who  inad- 
vertently pu^  it  out  of  a  car  window  while  the 
train  is  ronninv  at  its  usual  speed  was  lield.  in  Morel 
V.  Misstssippl  Valiey  L.  Tns.  Co.  4  Bush,  Oft.  to  be 
dne  to  the  fault  of  the  passenger  hlmaelf,  and 
therefore  not  covered  by  a  policy  of  insurance 
against  railway  accidents. 

There  is  no  discussion  by  the  opinion  in  this  case 
of  the  doctrine  of  negligence  of  the  insured  as  at- 
feedng  ibsuraooe,  and  the  decision  is  believed  to 
Iwooorrary  to  the  almost  unanimous  decisions  In 
insurance  cases  of  all  kinds. 

While  the  burden  of  proof  is  upon  the  plaintiff  in 
an  action  upon  an  accident  policy  to  make  out  a 
oaae,  it  is  generally  held  that  there  is  a  presumption 
that  an  unexplained  personal  injury  is  accidental. 
But  the  authorities  on  this  point  have  not  been 
here  collected. 

IL  XntenMofiol  fn^irfeSi 

a.  saf-infiioUd. 

Catting  one*s  own  throat  while  insane  without 
knowinsT  the  result  and  not  intending  thereby  to 
kill  oneaeif  constitutes  **death  by  external,  violent, 
and  accidental  means,**  within  the  meaning  of  a 
policy.  Blackstone  v.  Standard  Life  ft  Aco.  Ins. 
Go.  74  Mich.  60SS.8  L.  B.  A.48& 

So,  the  shooting  by  which  a  person  takes  his  own 
Uf  e  must  be  regarded  as  the  result  of  acddent.  If  it 
was  done  when  insane,  with  unconsciousness  that 
the  act  would  take  his  life.  Mut.  Ben.  L.  Ins.  Co. 
V.  Daviess,  S7  Ky.  Ml. 

Death  caused  by  accidentally  taking  and  drink- 
ing poison  is  from  '^external,  violent,  and  accidental 
means.'*  Healey  v.  Mutual  Ace  Asso.  138  Hi.  660.  9 
Lk  K.  A.  871,  reversing  86  Dl.  A  pp.  17;  Travelers*  Ins. 
Co.  V.  Duolap,  60  111.  A  pp.  615;  Metropolitan  Aoa 
AsFO.  V.  Froiland,  Id.  622;  Mutual  Ace.  Asso.  v. 
Tngsrle,  80  lU.  App.  600,  reversed  on  another  point, 
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188111.428:  Hin  v.  Hartford  Aco.  Ins.  Co.2S  Hun« 
187:  iDgersoU  v.  Knights  of  Golden  Bule,  47  Fed. 
Bep.  278. 

A  mistake  in  taking  an  overdose  of  opium  cans* 
ing  death,  when  opiates  had  heea  prescribed  to  in- 
duce sleep,  was  held  to  be  by  other  than  "externa  U 
violent,  and  accidental  means.**  That  such  death 
was  acddental  Is  not  denied  by  the  court,  but  it  la 
said  that  violence  Is  not  an  ingredient  in  the  act, 
Bayless  v.  Travellers*  Ins.  Co.  14  Blatchf.  148. 

In  numerous  other  cases  the  question  of  liability 
for  self-inflicted  injuries  has  been  considered  un- 
der a  provMon  excluding  liability  for  death  oy 
••suicide,**  "by  one*s  own  hand,**  "by  poison,'*  **by 
self-inflicted  injuries,**  or  similar  provisions.  So 
far  as  such  cases  turn  on  the  proviso.  con'*^ing 
the  accidental  charaoter  of  the  injury,  t  ey  are 
not  here  considered. 

h.  InJUeted  hy  others. 

The  doctrine  of  Ix)vaLAGB  v.  Trawubbs*  Pbot. 
Asso.  OF  Amxbica  and  Fidxutt&  C.  Co.  v.  Johk- 
SON  is  sustained  by  nearly  all  the  decisions. 

Death  caused  by  the  wrongful  act  of  another 
person,  although  intentional,  may  be  accidental  so 
far  as  tjie  insured  is  concerned,  within  the  mean- 
ing of  the  policy.  Warner  v.  United  States  Mut» 
Ace.  Asso.  8  Utah,  481. 

An  injury  not  anticipated  or  expected  by  the  in* 
sured,  though  intentionally  inflicted  by  another, 
is  an  accidental  injury,  within  the  meaning  of  an 
insurance  policy.  Accident  Ins.  Co.  v.  Bennett,  M^ 
Tenn.280. 

So,  a  blow  intentionally  struck  by  another  per- 
son  is  accidental  within  the  meaning  of  an  insur- 
ance policy  against  accidents.  Blcbards  v.  Travel- 
ers* Ins.  Co.  80  Cal.  170. 

So,  intentional  shooting  In  an  aitray  is  an  acci- 
dent, within  the  meaning  of  an  insurance  policy, 
so  far  as  concerns  the  person  shot.  8upremeCounoil 
O.  of  C.  F.  V.  Garrigus,  104  Ind.  133, 54  Am.  Rpp.  206. 

The  same  is  decided  in  Bobineon  v.  United  States 
Mut.  Aco.  Asso.  68  Fed.  Bep.  826.    In  this  case  It 
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jured's  duty  as  to  the  psyment  was  fully  per- 
formed when  be  left  the  iDStalment  Id  the 
bauds  of  the  paymaster. 

The  court  refused  to  charge  the  Jury 
for  appellant  as  asked  in  its  12th  instruc- 
tion. This  instruction  reads  as  follows: 
''If  the  Jury  belieyes  from  the  eddence 
in  this  case  that  John  Johnson  came  to 
his  death  by  the  hands  of  a  mob,  his  death 
was  not  the  result  of  an  accident,  and  this  case 
is  not  within  the  terms  and  conditions  of  the 
policy  sued  on,  and  the  Jury  will  find  for  de- 
fendant." Bj  the  terms  of  the  policy,  indem- 
nity against  "bodily  in Jdries  sustained  through 
external,  violent,  and  accidental  means"  was 
secured  by  the  insured.  That  Johnson  came 
4o  his  death  by  external  and  violent  means  is 
not  denied;  but  death  by  hanginar  at  the  hands 
'  <of  a  mob.  it  is  said  by  appeUant's  counsel,  is 
foreign  to  our  preconceived  ideas  as  to  what 
constitutes  an  accident.  According  to  lexicog- 
raphers, an  accident  is  a  sudden,  unforeseen, 
and  unexpected  event.  It  has  been  held  by 
<'0uns,  adopting  ibis  or  any  similar  definition, 
that,  where  a  man  was  killed  by  robbers,  this 
was  a  case  of  death  by  accident,  in  the  sense 
in  which  that  word  is  used  in  accident  insur- 
ance policies.  So,  too.  it  has  been  held  that 
death  from  a  blow  struck  by  one  who  has  at- 
tempted to  blackmail  the  assured  was  an  acci- 
dent covered  by  an  accident  insurance  policy. 


In  these  and  all  like  cases  In  which  death 
occurs  by  violent  means,  external  to  the  man« 
and  aeainst  or  without  intention  or  concur- 
rence of  will  on  the  part  of  the  man.  death 
mav  probably  be  called  an  accident.  A  learned 
and  laborious  writer  states  the  true  rule  for 
determining  whether  injuries  are  accidental. 
With  great  simplicity,  clearness,  and  streneth^ 
Biddle  says:  **An  injury  may  be  said  ob^ci- 
ively  to  be  accidental,  though  subjectively  it 
is  not:  and,  if  it  occurs  without  the  agency  of 
the  insured,  it  may  logically  be  ternied  acci- 
dental, though  it  was  brought  about  design- 
edly by  another  person."  See  Biddle  on  in- 
surance, and  the  numerous  cases  cited  by  him 
in  his  elaborate  consideration  of  this  subject  ia 
his  chapter  10,  vol.  2,  beginning  at  paiee  780. 
See,  too,  2  Bacon,  Ben.  Soc.  chap.  15,  and 
the  many  cases  there  cited.  There  is,  upon 
authority,  hardly  room  for  controversy  as  to 
the  rightfulness  of  the  action  of  the  court 
below  in  refusing  to  charge  the  Jury  that  death 
by  hanging  at  the  hands  of  a  mob  was  not  an 
accident. 

There  is  evidence  to  support  the  verdict, 
and  we  are  not  authorized  to  substitute  an- 
other finding,  more  in  consonance  with  our 
views  of  the~  testimony,  for  that  of  the  Jury, 
which  rests  upon  sufflcient  proof.  We  find 
no  reversible  error,  and  the  judgment  qf  the 
trial  court  ie  affirmed. 


was  found  that  the  viotim  was  unarmed  and  had 
made  do  menadoir  ffeetures  at  the  time  he  was 
shot,  and  the  court  reirarded  him  as  the  victim  of 
the  nervous  apprehension  of  the  person  who  shot 
him. 

That  a  person  waylaid  and  killed  by  robbers 
meets  death  by  violent  and  accidental  means  within 
the  meaning  of  an  Insurance  policy  was  declared 
t>y  Withey,  J.,  in  the  United  States  district  court 
for  the  western  district  of  Michigan  in  the  case  of 
Bipley  v.  Railway  Fass.  Assur.  Co.  2  Big.  L.  ft  Ace. 
Ins.  Rep.  788,  but  recovery  in  the  case  was  denied  as 
the  policy  covered  accidents  only  *Vbile  traveling 
t>y  public  or  private  conveyance,**  and  the  robbery 
was  committed  while  the  Insured  was  walking, 
After  leaving  a  steamer,  to  finish  his  Journey,  of 
which  about  8  miles  remained.  It  was  held  that 
while  thus  walking  he  was  not  traveling  by  public 
or  private  conveyance,  and  the  decision  on  this 
<|ue6t1on  was  confirmed  In  83  U.  S.  16  Wall.  288, 21 L. 
-ed.  468. 

The  doctrine  of  the  above  oases  is  aUo  recog- 
nized, either  expressly  or  by  Implication,  in  nearly 
all  the  cases  found  infra,  EL  o.  Proviao  .agciirut  lia- 
h'Uttyfor  inttnit^nal  <n^urfes. 

But  as  an  exception  to  these  cases.  It  was  held, 
on  the  other  hand,  in  American  Aco.  Co.  v.  Oareon 
•<Ky.)  80  8.  W.  Rep.  879,  that  wounds  inflicted  upon 
«n  officer  by  a  person  resisting  arrest  were  not  In- 
•ourred  through  accidental  means.  But  a  further 
provision  In  tiie  policy  against  liability  for  inten- 
tional injuries  is  another  ground  of  the  decision. 

«  Provteo  odoifist  MobOtty  for  iniefntitmaX  in/urisit. 

While  injuries  intentionally  inflicted  by  an  as- 
'Sault  constitute  an  accident  so  far  as  the  person 
injured  is  concerned,  if  he  did  not  expect  or  volun- 
tarily bring  on  the  assault,  such  injuries  give  no 
right  of  action  on  a  policy  stipulating  against  in- 
tentional injuries  Inflicted  by  the  insured  or  any 
other  person.  Phelan  v.  Travelers'  Ins.  Co.  88  Mo. 
App.  640.  A  brief  in  this  case  cites  to  tbe  same  ef- 
fect an  unreported  decision  of  Judge  Thayer  as 
circuit  Judge  in  St.  Louis,  Feb.  17, 1887,  in  tbe  case 
of  (iobreck  v.  Insurance  Co. 

^  U  R.  A. 


So  in  De  Graw  v.  National  Aco.  Boa  61  Hun,  142L 
It  was  held  that  wounds  inflicted  upon  a  person  in 
a  felonious  assault  are  Included  among  the  **1nten- 
tlonal  Injuries  inflicted  by  the  insured  or  any  other 
person**  wbich  are  excluded  from  the  Indemnity  of 
an  accident  policy. 

A  stipulation  against  liability  for  ^'Intentional 
injuries  inflicted  by  the  insured  or  any  other  per- 
son** will  defeat  any  liability  for  deatb  caused  by 
the  Intentional  act  of  another  person,  and  the  In- 
tention of  the  insured  is  immaterial.  Travelers* 
Ens.  Co.  V.  McCarthy,  16  Colo.  8S1.  U  L.  R.  A.  287; 
Fischer  v.  Travelers* Ins.  Co. 77  CaL 246, XL.  R.  A. 
»2L 

Such  is  the  doctrine  established  by  all  the  oases. 

Thus,  murder  is  within  a  proviso  against  liability 
for 'intentional  injuries  inflicted  by  the  insured  or 
any  other  person.  Hutchcraft  v.  Tra^'elers*  Ins. 
Ca  87  Ky.  801;  Travelers*  Ins.  Go.  v.  MoConkey,  127 
U.8.66l,38L.ed.808. 

The  Intentional  kiUIng  of  a  deputy  sheriif  by  a 
resisting  prisoner  will  not  sustain  a  recovery  on  a 
policy  for  accidental  injuries  which  provides  that 
It  shall  not  cover  **  Intentional  Injuries**  inflicted 
on  the  insured  by  any  other  person.  American 
Ace.  Co.  V.  Carson  (Ky.)  80  8.  W.  Bep.  879. 

So.  a  proviso  against  liability  for  death  as  **the 
result  of  design  either  on  the  part  of  the  insured  or 
of  any  other  person**  does  not  apply  to  the  shooting 
of  a  person  by  an  officer  seeking  to  arrest  him.  If 
be  did  not  design  to  shoot  him  or  know  the  Iden- 
tity of  the  mnn  he  was  shootmg.  Utter  v.  Trav- 
elers* Ins.  Co.  66  Mich.  546. 

Death  caused  by  a  fight,  although  conceded  to  be 
accidental,  is  held  to  be  excluded  from  a  policy  by 
a  provision  against  liability  for  death  caused  by 
fighting,  even  if  thf»  slayer  was  Insane,  where  both 
parties  voluntarily  engaged  In  the  fight.  Greeham 
V.  Equitable  Aco.  Ins.  Co.  87  Ga.  497, 18  L.  R.  A. 888. 

To  similar  eflTect,  a  person  who  fell  and  caught 
the  thumb  of  his  hand  on  a  chair,  and  thereby  in- 
jured It.  while  engaged  in  a  fight,  although  the 
other  party  was  the  aggressor,  cannot  recover  un- 
der an  accident  policy  stipulating  against  liability 
for  Injuries  caused  directly  or  indirectly,  wholly  or 


isa 


LOTELACB  T.  TbATSLKRS'  PBOTSCnTB  ABSOCIATION  OW  AMBfilOA. 


MlSSOUia  SUPRE&IB  COURT  (Division  1). 


liargaret  Y.  LOYELACB,  Supt., 

V, 

TRAVELERS'  PROTECTIVE   ASSOCIA- 
TION  OF  AMERICA.  AppL 

(m  Mo.  104.) 

The  death  of  a  persim  who  Is  shot  bgr 
one  ^rhom  he  is  trylnff  to  eject  by 
foree  from  a  hotel  oAoe  u  a  death  by  aool- 
dent,  and  Dot  a  lisk  volantarily  assumed,  where 

:  be  makes  the  attempt  without  knowing  that  the 
other  penoQ  is  armed. 

(December  22,  IflBU 

APPEAL  by  defendant  from  a  Judgment  of 
the  St  Louis  Circuit  Court  In  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  en  a  policy  of  acci- 
dent insurance.    Afflrmfd, 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  T«  Kent  for  appellant. 

2ir.  Valle  Ileybnm»  for  respondent: 

In  construing  Uie  benefit  certificate  issued 
hj  defendant,  and  its  constitution  and  by-laws 
applicable  thereto,  a  liberal  construction  favor- 
able to  plaintiff  should  be  adopted. 


Bacon,  Ben.  Soc.  ^178;  Cook,  Life  Ins. 
5  18.  p.  20;  Niblack.  Mut.  Ben.  Soc.  ft  172, 
ll^iBealep  v.  Mutual  Aeei,  Asso.  183  111.  656, 
9L.  R.  A.  871;  Utter  v.  Traveler^  Int.  Co.  65 
Mich.  548:  PatU  v.  Trav^sr^  Ins.  Oo.  112  N. 
Y.  472,  3  L.  R  A.  448. 

The  death  of  Lovelace  was  by  accident,  and 
not  from  natural  causes,  in  contemplation  of 
law,  and  within  the  laos^ge  of  the  member- 
ship certificate  as  defined  by  the  provisions  of 
defendant's  constitution. 

Cook,  Life  Ins.  p.  78,  §  49,  d.  81,  §  60,  p.  82, 
S  51;  Supreme  Council  0.  of  C.  F.  v.  Oarrigus^ 
104  Ind.  188. 54  Am.  Rep.  298;  Accident  Int. 
Co.  V.  Bennett,  90  Tenn.  256:  Riehard»  v. 
Travetere  Ins.  Co.  89  Cal.  170;  Bvtehcrqfl  ▼. 
Traxlen^*  Ins.»  Co.  87  Ky.  800;  Bipley  v.  Bail- 
way  Pass.  Assur.  Co.  2  Big.  L.  &  Ace.  Ins. 
Rep.  789;  May,  Ins.  8d  ed.  g  620. 

BarclajTt  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  upon  a  benefit  certificate,  in 
the  nature  of  an  insurance  policy,  issued  to 
Charles  H.  Lovelace  by  the  Travelers'  Pro- 
tective Association  of  America,  the  defendant, 
a  benevolent  association   incorporated  aoder 


in  part,  I7  flffhtinsT-  United  States  Mat.  Ao&  Assa 
■r.  MUIaxd,48  IIL  App.  14& 

HL  Aeetdent  and  dUsass» 

tu  DIsUnowtthed. 

Death  resalting  from  malignant  postole  oaoaed 
t>y  oontaot  with  putrid  animal  matter  coDtaining 
bacteria  of  the  kind  known  as  '*baciUi  anthrax**  is 
-death  from  disease,  and  not  from  aocidental  means, 
within  the  meaning  of  an  accident  policy.  Baoon 
T.  United  Sutes  Mut  Ago.  Asbo.  128  N.  7. 80i,  9  L. 
B.  A.  <I17,  reversioir  44  Hun,  609. 

Sanstroke  or  heat-prostration  causing  the  death 
of  a  sopervising  architect  is  adlseane,  and  not  an 
accident*  within  the  meaning  of  an  insurance 
po&BT.  Dozier  v.  Fldelitj  ft  Oasoalty  Oo.  40  Fed. 
Itep.440i,l8L.B.A.114. 

80,  tt  was  held  in  Sinclair  v.  Maritime  Pass. 
Assur.  Go.  8  BL  ft  El.  478. 89  U  J.  Q.  B.  77, 7  Jar.  N. 
B.  807,4  L.  T.N.  8.  IB,  0  Week.  Rep.  842,  that  death 
caoeed  by  sanstroke  while  a  person  is  engaged  in 
the  perf  oroiance  of  his  regular  business  does  not 
ariee  from  accident.  This  was  the  case  of  the  mas- 
ter of  a  vessel  insured  against  '^accident  at  sea,** 
and  his  death  occurred  on  the  southwest  coast  of 
India.  Bat  the  question  was  decided  with  respect 
to  the  character  of  the  disease  called  "sunstroke,** 
and  not  with  any  reference  to  the  fiict  that  it  was 
on  shipboard  or  while  at  sea. 

On  conflicting  testimony  as  to  whether  death 

wss  caused  by  a  hurt  or  by  typhoid  fever,  it  was 

found  by  the  Jury  in  Standard  L.  ft  Ace.  Ins.  Go. 

V.  Thomas,  18  Ky.  L.  Bep.  608,  that  it  was  the  ro- 

<aolt  of  accident; 

See  also,  on  this  subject,  the  cases  of  Southard 
V.  Baflway  Pass.  Assur.  Oo.;  OUdero  v.  Scottish  Aoc 
Ins.  Go.:  Gobb  v.  Preferred  Mut.  Ace  Asso.;  and 
McGarthy  v.Travelers*  Ins.  Go^  in  lY.  infra, 

b.  ^eeCdsnt  eoiMsd  Infdigeass. 

Drowning  in  a  brook  while  in  an  epileptic  flt  is 
witldn  a  policy  covering  death  by  ^^accidental,  ex- 
ternal, and  risible  moans,**  although  it  excludes 
death  **from  natural  disease  or  weakness  or  ex- 
liaustion  consequent  upon  disease.**  Winspear  v. 
Accident  Ins.  Go.  L.  B.  S  Q.  a  Div.  tt,  60  L.  J.  Q.  a 
:aaZ,4aUT.  N. a. 400, » week.  Rep.  lis,  46  J.  P.  110. 


But  death  by  drowning,  which  ensues  upon  a 
fiUl  into  the  water  which  is  caused  by  disease,  al- 
though it  is  an  accidental  death,  will  not  sustain  a 
cause  of  action  on  a  policy  which  stipulates  against 
liability  for  death  caused,  either  directly  or  indi- 
rectly, by  disease.  Manufacturers*  Ace.  Indemnity 
Go.  V.  Dorgan,  68  Eed.  Bep.  016, 22  L.  B.  A.  890. 

A  person  who  fell  without  apparent  external 
cause,  and  struck  his  forehead  violently  upon  the 
floor,  while  his  heart  and  brain  are  shown  to  have 
been  much  diseased  is  held  to  be  within  the  excep- 
tion of  a  policy  airalnst  llablliry  for  death  or  disa- 
bility caused  wholly  or  In  part  by  bodily  inflrmities 
or  disease.  Sharpe  v.  Oommeroial  Travelers*  Mut. 
Aoc  Asso.  180  Ind.  02. 

So,  death  by  falling  in  a  flt  in  front  of  a  moving 
train  is  caused  by  accident,  and  covered  by  an  ac- 
cident policy  which  insures  agaiust  accidental  in- 
juries, and  it  is  not  a  case  within  an  exception  In 
the  policy  against  liability  for  death  ^'arising  from 
fits  .  .  .  whether  consequent  upon  such  acci- 
dental injury  or  not,**  whether  such  death  results 
**dlrectly  or  Jointly  with  such  accidental  Injury.** 
Lawrence  v.  Accidental  Ins.Oo.  L.  R.  7Q.  a  Div. 
218,  60  L.  J.  Q.  a  6:22, 46  U  T.  N.  &  20,20  Week. 
Bep.  802, 45  J.  P.  78L 

That  an  Injury  from  a  fall  due  to  a  temporary 
and  unexpected  disorder  is  caused  by  violent,  ex- 
ternal, and  accidental  means  within  the  meaning  of 
a  policy  of  insurance  confining  liability  to  injuries 
so  caused,  is  also  declared  in  the  late  case  of  Meyer 
V.  Fidelity  ft  Casualty  Co.  (Iowa)  85  N.  W.  Bep.  828. 

c.  Disease  caused  hy  aeeident. 

Death  from  apoplexy  resulting  from  an  effusion 
of  blood  caused  by  a  concunlon  or  contusion  of 
the  brain  produced  by  a  fall  is  within  an  accident 
policy.  Hall  v.  American  Masonic  Aoc.  Asso.  86 
Wis.  618;  National  Ben.  Asso.  v.  Grauman,107  Ind. 
288. 

Death  from  blood  poisoning  as  a  result  of  the 
inoculation  of  some  substance  into  a  wound  at 
the  time  of  an  accident  causing  the  wound  is  the 
result  of  such  accident,  within  the  meaning  of  an 
insurance  policy.  Martin  v.  Equitable  Ace.  Asso. 
81  Hun,  467. 

Death  caused  by  embolism  or  thrombus,  whicli 
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the  laws  of  Missouri.  The  pleadings  need  not 
be  recited.  No  point  is  raised  touching  the 
formal  presentation  of  the  case.  Coansel  for 
both  parties,  with  commendable  frankness  and 
brevity,  have  put  the  material  facts  into  com- 
pact form  to  facilitate  the  solation  of  the  con- 
troversy. It  was  submitted  to  the  trial  judge, 
without  a  jury,  upon  an  agreed  statement  and 
depositions.  The  only  question  now  urged  is 
a  question  of  law.  Mr.  Lovelace  was  a  mem- 
ber in  ffood  standing  in  the  defendant  association 
when  he  met  with  his  death,  August  8, 1892. 
The  plaintiff  is  his  mother,  the  beneficiary  in 
his  membership  certificate.  The  contract  of 
insurance  is  contained  in  the  certificate,  and  in 
parts  of  the  constitution  of  the  association, 
which,  counsel  mutually  agree,  control  the 
issue  of  the  litigation.  In  the  statement  intro- 
ducing the  report  of  the  case,  copies  of  these 
documents  are  ffiven.  No  point  is  raised 
touching  proofs  oi  loss,  notice,  or  any  formal 
matter.  The  defendant  meets  the  case  broadly 
on  its  merits.  The  decisive  question  before  us 
is.  Was  the  death  of  the  assured  an  '*acci- 
dent,"  withio  the  true  meaning  of  the  contract 
of  insurance?  The  question  was  presented  by 
an  instruction  that,  under  the  eviaence,  plain- 
tiff was  not  entitled  to  recover,  which  the  trial 
court  refused  to  give.  On  the  contrary,  the 
court  found  for  the  plaintiff,  and  gave  Judg- 
ment accordingly  for  $4,119.30  (which  in- 
cluded some  interest).  Defendant  then  ap- 
pealed, after  the  usual  preliminaries. 

The  following  facts  show  the  circumstances 
of  the  death  of  Mr.  Lovelace:  He  was  a  com- 
mercial traveler.  On  the  5th  day  of  August, 
1692,  he  came  as  a  guest  to  the  hotel  in  Hazel- 


hurst,  Miss.  He  wajB  a  friend  of  the  proprietOTp. 
and  spoke  to  some  member  of  the  latter** 
family  on  the  porch  of  the  hotel  before  enter- 
ing the  ofl9ce.  Another  man  named  Qrave» 
was  in  the  ofllce  of  the  hotel,  making  more  or 
less  noise,  and  cursing  at  times,  when  Love- 
lace arrived,  about  half  past  11  o'clock  at 
night.  The  only  witness  besides  Graves  who- 
saw  the  killing  was  one  Scott  From  his  tes- 
timony it  seems  that  that  night  the  proprietor,. 
Mr.  Brown,  was  sick,  and  there  was  no  one  in 
charge  of  the  ofllce.  Scott  was  putting  in  the- 
chairs  from  the  porch,  when  Lovelace  walked 
in  and  said,  "Who  has  got  charge  of  the  ofllce- 
to-night?"  Scott  answered,  '"No  one,"  and 
that  he  was  going  to  bed.  Lovelace  then  said, 
'*It  looks  like  somebody  ought  to  be  about  it;*'' 
and  Lovelace  then  turned  to  Graves,  and  said, 
'*Look  here,  voun^  man,  you  have  got  to  get 
out  of  here,  arinkmg  and  cursing  that  way,*^ 
and  Graves  replied,  ^' What  have  you  got  to  do 
with  it?"  Lovelace  answered,  ''I  am  a  guest 
at  the  hotel,  and  I  think  a  heap  of  the  family; 
and  I  think  In  the  absence  of  Mr.  Brown,  it  la 
sorter  my  dutv  to  see  after  things."  Gravea 
said,  "Tou  had  better  put  me  out"  Lovelace 
replied,  '*!  will  do  it  in  a  pair  of  minutes,"  and 
Graves  said,  with  an  oath,  he  wo\ild  like  to  see 
him  (Lovelace)  put  him  out    Ijovelace  said^ 

**I  will  do  that quick."  Scott  then  walked 

between  them,  and  separated  them;  Lovelace 
started  up  stairs,  but  it  seems  that  he  turned 
again,  and  went  back  to  the  register.  rx)ve- 
lace  then  said  with  an  oath,  "Don't  you  shake 
your  hand  in  my  face."  (Graves  had  made  a 
gesture  which  Lovelace  interpreted  as  he 
stated.)    They,  were  then  a  few  feet  apart 


was  the  dlreot  result  of  the  breaking  of  an  arm  by 
accident  is  a  death  oaused  by  aooldeDtal  means. 
Peck  y.  Equitable  Ace.  Asso.  62  Hun,  255. 

Where  an  an^ruJar  draw-bar  of  several  hundred 
pouDds*  weight  fell  upon  a  sensitive  and  delicate 
portion  of  ODe*8  person,  bearing  him  down  to  the 
earth  and  hurting  him,  although  he  did  not  leave 
workuntU  night  but  became  seriously  ill  during 
the  night  it  was  held,  in  Owens  v.  Travelers*  Tns. 
Go.  (Marion  Oo.  Super.  Ct  Ind.)  12  Ins.  L.  J.  75,  that 
the  accident  was  the  cause  of  the  illness  and  result- 
ing death. 

Death  from  erysipelas  resulting  from  an  acci- 
dental injury  is  within  an  accident  policy  covering 
death  of  which  an  accident  was  the  proximate  and 
sole  cause,  and  is  not  within  an  exception  of  death 
^dlrecUy  or  indirectly  In  consequence  of  disease, 
nor  .  .  •  wholly  or  in  part  by  bodily  infirmities 
or  disease.**  Accident  Ins.  Co.  v.  Young,  20  Can.  S. 
G.  280, 12  Can.  L.  T.  217,  affirming  on  this  point 
Young  y.  Accident  Ins.  Go.  Mont  L.  Rep.  6  Super. 
Gu8. 

But  an  accident  policy  does  not  cover  death  from 
erysipelas  caused  by  a  wound,  where  the  policy 
contains  a  clause  excluding  Uabiltty  for  death 
from  ^^rheumatlsm,  gout  hernia,  ersrsipelas,  or  any 
other  disease  of  secondary  cause  arising  within  the 
system  of  the  insured  before  or  at  the  time  or  fol- 
lowing such  accidental  Injury,  whether  causing 
such  death  directly  or  jointly  with  such  accidental 
Injury.^  Smith  v.  Accident  InR.  Go.  L.  R.  6  Ezch. 
80^  80  L.  J.  Bxch.  211,  22  L.  T.  N.  8.  881,  18  Week. 
Rep.  1107. 

Death  from  hernia  caused  by  a  violent  accident 
m  striking  against  the  knob  of  a  door  while  run- 
ning is  within  an  accident  policy,  and  not  within  an 
exception  of  death  •'wholly  or  partially,  directly 
or  indirectly,  from   •    •    •    hernia.**    Miner  ▼.  i 

ao  L.a  A. 


Travelers'  Ins.  Co.  8  Ohio  Dec.  288,  8  Ohio  N.  P» 
108. 

So,  It  Is  held  in  Travelers*  Ins.  Co.  v.  Murray,  16- 
Golo.  296,  that  death  from  hernia  resulting  from  ac- 
cident is  within  an  accident  policy,  though  it  makea 
an  exception  of  death  or  disability  from  hernia. 

So,  in  England  death  from  hernia  caused  by  ex- 
ternal violence  is  within  a  policy  insuring  against 
accidental  injuries,  and  is  not  within  an  exception 
of  death  from  hernia,  erysipelas,  etc.,  or  *'any  other 
disease  or  cause  arising  within  the  system  of  the- 
insured  before  or  at  the  time  of  or  following  suclk 
accidental  injury  (whether  causing  death  or  dls» 
ability,  directly  or  Jointly  with  such  accidental  in- 
jury).** Fltton  V.  Accidental  Death  Ins.  Go.  17  01 
a  N.  S.  122, 34  L.  J.  a  P.  28. 

Pneumonia  caused  by  taking  cold  while  confined 
to  bed  as  the  result  of  an  accident,  when  this  would 
not  have  resulted  If  the  person  had  been  in  a  nor- 
mal state  of  health,  is  regarded  as  the  effect  of  the^ 
accident  Isltt  v.  Railway  Pass.  Assur.  Go.  L.  R.  ST 
Q.  B.Div.60i. 

An  accident  causing  peritonitis  which  results  in. 
death  is  within  a  policy  limiting  liability  to  cases- 
where  an  Injury  is  the  {proximate  cause  of  death,, 
even  if  the  insured  was  very  liable  to  a  recurrence 
of  the  disease  by  reason  of  former  attacks.  Free- 
man V.  Mercantile  Mut  Aoc.  Asso.  156  Mass.  8S1,  IT 
L.  R.  A.  758.  See  also  note  on  **ProximaU  Gatit«  of 
Death  within  the  Meaning  of  a  lAfe  Ifisuranee  Pol- 
ici/,**  with  this  case  in  17  L.  R.  A.  753. 

But  death  from  typhoid  fever  supervening  upon 
an  accidental  Injury  is  not  within  the  protection  of 
a  policy  which  denies  liability  except  where  the- 
injury  is  the  proximate  and  sole  cause  of  death. 
Whitehouse  v.  Travelers*  Ins.  Co.  (U.  S.  a  0.  N.  H> 
7  Ins.  L.  J.  23.  This  caM  seems  hardly  reoonailabl» 
with  the  others. 
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OraT€t  replied,  '  'Tou  put  me  out  You  have 
DOt  got  any  more  to  do  with  this  than  I  have/' 
Lovelace  then  declared  be  would  slap  Qravea, 
and  applied  an  opprobrious  epithet  to  him. 
Lovelace  tbeo  slapped  and  pushed  Graves  back 
until  the  latter  struck  the  whU  or  door,  which 
was  closed;  aud,  while  they  were  thus  together, 
Graves  drew  a  pistol  from  his  pocket,  and  shot 
Lovelace  several  times,  in  coDsequence  of 
which  he  afterward  died.  Lovelace  weigheil 
175  pounds.  He  would  have  pui^hed  Graves, 
who  was  much  lighter  and  smaller,  out  of  the 
door,  if  it  had  been  open.  Lovelace  did  not 
know  Graves  at  the  time.  The  next  day  he 
asked  what  boy  that  was  that  shot  him. 

The  foregoing  gives  a  sufficient  description 
of  the  scene,  as  defendant  claims  it  occurred. 
The  substance  of  the  contention  on  that  side  is 
that  Mr.  Lovelace  lost  his  life  at  the  hands  of 
Graves  in  a  fight  with  the  latter,  brought  on 
by  the  language  and  acts  of  the  former.  It 
was  not  claimed,  however,  that  Lovelace  knew 
that  Graves  was  armed  when  the  difficulty  be- 
gan. The  defendant  asserts  that  "it  is  not  an 
accidental  killing,  such  as  to  make  the  defend- 
ant liable,  where  the  death  was  the  result  of  a 
rencounter,  or  where  the  party  killed  was  the 
voluntary  agent  in  bringing  on  the  difficulty 
resulting  in  his  death,  or  placed  himself  in  such 
•  position  as  to  induce  it"  On  the  other 
band,  the  plaintiff  insists  that  the  occurrence 
waa  an  "accident."  The  contract  in  this  case 
is  to  be  interpreted  so  as  to  give  effect  to  the 
intention  of  the  parties,  as  expressed  by  the 
language  they  have  used.  That  intention  is, 
moreover,  to  be  construed  as  the  reasonable 
and    natural  one  imported   by  their   words. 


Rutherford,  Inst.  2d  Am.  ed.  p.  418.  "In 
case  of  death  by  accident,"  is  the  language 
immediately  in  view.  In  the  same  contract 
we  note  that  the  defendant  was  to  pay  $100 
'in  case  of  his  death  from  natural  causes." 
The  form  of  the  contract  is  very  simple.  It  is 
free  from  those  limiting  terms  which,  in  two 
of  the  three  cases  cited  by  the  defendant, 
formed  the  basis  of  the  judgments  therein. 
We  are  merely  called  on  to  say  whether  his 
death  was  by  ''accident,"  within  the  intention 
of  these  parties.  They  did  not  define  the 
term,  further  than  its  use  in  contradistinction 
to  "death  from  natural  causes"  may  be  con- 
sidered as  having  some  significance.  We 
hence  should  give  the  word  its  usual,  nat- 
ural, and  popular  meaning,— there  being 
nothing  to  indicate  a  different  purpose  in 
its  use.  In  that  sense,  was  Lovelace's  death 
an  accident?  We  find  the  following  defini- 
tions of  "accident"  in  the  law  dictionaries: 
"Death  by  accident  means  death  from  any  un- 
expected event  which  happens  as  by  chance,  or 
which  does  not  take  place  accoraing  to  the 
usual  course  of  things."  Anderson  (1889). 
"An  unusual  or  unexpected  event."  Abbott 
(1879).  "An  unforeseen  event,  occurring 
without  the  will  or  design  of  the  person 
whose  mere  act  causes  it;  an  unexpected,  un- 
usual, or  undesigned  occurrence."  Black 
(1891).  "An  event  which,  under  the  circum- 
stances, is  unusual,  and  unexpected  by  the 
person  to  whom  it  happens."  Bouvier  (1883). 
"A  casualty;  an  act  of  Providence;  an  event 
that  takes  place  without  one's  foresight  or  ex- 
pectation." Burrill  (1887).  "An  extraordi- 
nary    incident;    something    not    expected." 


A  pistol  wound  oauslnff  tetanus  with  srreat  bod- 
flv  pain  and  delirium  or  fever  may  be  found  to  be 
tbe  proztmate  cause  of  death,  where  a  person  in> 
Buied  against  accidents,  excluding  suicide,  sane  or 
Insane,  and  intentional  injuries,  cuts  his  throat  In  a 
period  of  delirium  or  uncontrollable  frenzy. 
Travelers*  Ins.  Oo.  v.  Melick,  66  Fed.  Bep.  178, 27  L. 
1LA.«S». 

On  the  other  band,  death  by  suicide  while  Insane, 
when  tbe  Insanity  was  caused  by  a  prior  accidental 
fall  and  injury,  is  too  remote  to  tie  regarded  as 
caused  by  accident.  Streeter  v.  Western  U.  Mut. 
L.  ft  Ace  Soc  65  Ificb.  190. 

So,  where  one  took  poison  while  insane  as  the 
result  of  an  accident  several  months  before,  it  was 
held  that  his  death  was  not  the  prozlniate  result  of 
tbe  accident  so  as  to  make  tbe  insurer  liable  on  an 
aoddeot  policy.  Harris  v.  Travelers*  Ins.  Co. 
Chicago  Super.  Ct.  1868,  cited  in  7  Aol  L.  Bev.  580. 

d.  DUeaae  aogravaUd  by  accident* 

An  accident  policy  covering  total  disability  only 
gives  no  right  of  action,  where  an  injury  wltbln 
the  terms  of  the  policy  caused  only  partial  disabil- 
ity until  it  was  aggravated  by  a  subsequent  injury, 
which  was  not  covered  by  the  policy.  Rhodes  v. 
Bailway  Pass.  Ins.  Co.  5  Lans.  71. 

The  death  of  a  person  resulting  from  a  fall, 
when  death  would  not  have  resulted  If  be  bad 
not  had  gall-stones,  is  not  covered  by  a  policy 
wbfcb  excludes  death  "accelerated  or  promoted  by 
any  disease  or  bodily  infirmity,  or  any  natural 
cause  arising  within  the  system  of  the  assured, 
whether  accelerated  by  accident  or  not.**  Cawley  v. 
KatJooal  Employers*  Aoc  ft  Gen.  Assur.  Asso.  1 
Gab.  ft  El.  W7. 

Wberea  person  subject  to  kidney  disease  met 
with  an  accident  when  free  from  any  active  symp- 1 

80L.R.A. 


toms  of  tbe  disease,  whioh  returned  Tagain  about 
five  weeks  after  the  accident,  it  was  held  tbat 
there  was  no  proof  tbat  tbe  accident  was  tbe 
cause  of  bis  deatb  resultinirfrom  tbe  disease.  Mo- 
Keohnie  v.  Scottish  Aoc.  Ins.  Q>.  17  Sees.  Gas.  (8.  a) 
6.  cited  in  note  in  1  Beach  on  Insurance,  9  2293. 
What  seems  to  be  tbe  same  -case  is  a  lltUe  more, 
fully  presented  in  2  Baoon  oo  Benefit  Societies,  pp. 
860,  iW),  and  cited  as  Anderson  v.  Scottish  Ins.  Go.  27 
Scott.  L.  Rep.  20,  where  it  appears  that  tbe  policy 
contained  a  provision  against  liability  for  deatb 
arising  from  natural  disease,  although  accelerated 
by  accident. 

lY.  Other  Inttanees. 

An  involuntary  deatb  by  drownlDg  is  a  death  by 
accidental  means.  Mallory  v.  Travelers*  Ins.  Co.  47 
N.  Y.  62, 7  Am.  Bep.  410:  Manufacturers*  Aco.  In- 
demnity Go.  V.  Dorgan,  58  VeA.  Rep.  94ft,  28  L.  EL  A* 
620;  Tucker  v.  Mutual  Ben.  L.  Co.  60  Hun,  60:  Knick- 
erbocker Casualty  Ins.  Co.  v.  Jordan  (Ohio  Dist.  Gt.) 
U  Ins.  L.  J.  475;  Boyd  (or  McDonald)  v.  Refuge 
Aasur.  Go.  17  Sees.  Cas.  965,  27  Scott.  L.  Rep.  764; 
Wlnspear  v.  Accident  Ins.  Co.  L.  R.  6  Q.  &  Div.  42, 
50  L.  J.  Q.  B.  202. 43  L.  T.  N.  &  450.  29  Week.  Rep. 
116, 45  J.  P.  110;  Trew  v.  Railway  Pass.  Assur.  Co. 
9  Week.  Rep.  671,  80  L.  J.  Ezch.  817, 6  Hurlst.  ft  N. 
880,  4  L.  T.  N.  S.  838,  7  Jur.  K.  8.  878,  reversing  6 
Hurlst  ft  N.  211, 20  L.  J.  Bzob.  218, 8  Week.  Rep. 
191;  Lan^ter  v.  Washington  L.  Ina  Co.  6S  Mo.  "IZL 

So,  drowning  while  bathing  in  very  shallow  wa- 
ter, caused  by  sudden  inseoslbillty  from  unex- 
plained causes,  was  held  to  be  within  an  accident 
policy.  Reyoolds  v.  Accidental  Ins.  Co.  22  L.  T.  N. 
S.  820, 18  Week.  Rep.  14L 

A  wound  produced  by  an  accident,  which  oaosea 
one  to  fall  into  the  water  and  drown,  makes  a  ease 
of  accidental  death.  Mallory  v.  Travelers*  Ins.  Co. 
•upro. 
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Missouri  Bufrbmr  Court. 
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Wharton  Law  Lex.  (1888).  The  larger  diction- 
aries of  the  Ed^HsIi  language  furnish  these, 
among  otber,  defioitions  of  *'tLCCideui" viz.: 
**ln  general,  aoy thing  that  happens  or  begins 
to  be  without  design  or  as  an  unforeseen  effect. 
•  .  .  Specifically,  an  undesirable  or  unfor- 
tunate happening;  ...  a  casualty  or 
mishap."  Century  (1889),  •'Literally,  a  be- 
faliio^;  an  event  that  takes  place  without  one's 
foresight  or  expectation;  an  undesigned,  sud- 
den, and  unexpected  event;  .  .  .  often  an 
undesigned  and  unforeseen  occurrence  of  an 
afflictive  or  unfortunate  character;  a  casualty; 
a  mishap;  as,  to  die  by  an  accident."  Webster, 
International  (1892).  **An  event  proceeding 
from  an  unknown  cause,  or  happening  without 
the  design  of  the  agent;  an  unforeseen  event; 
incident;  casualty;  chance."  Worcester  (1888). 
On  several  occasions  the  courts  have  approved 
or  quoted  some  of  the  foregoing  definitions  in 
dealing  with  the  subject  of  accident  insurance. 
achneider  v.  Provident  L.  Ins.  Co.  (1869)  24 
Wis.  80, 1  Am.  Rep.  157;  Providence  L,  Ine,  dh 
Invest.  Oo.  v  Martin  0S69)  82  Md.  815;  Rivley 
V.  Bailtoap  Pass.  Assur.  Co.  (1870)  2  Big. 
L.  &  Ace.  Ins.  Rep.  Cas.  741,  Fed.  Cas.  No. 
11,854;  ^^orth  American  L.  &  Ace.  Ins.  Co.  v. 
Bvrroughs  (1871)  69  Pa.  51.  8  Am.  Rep.  712; 
Supreme  Council  O.  of  C.  F.  v.  C^arrtV7i/«(1885) 
104  Ind.  140,  54  Am.  Rep.  298.  In  other  cases 
they  have  freely  u^ed  the  word  in  decisions,  in 
the  broad  meaning  which  those  definitions  ex- 
press. Vincent  v.  t^tinehour  W^h)  7  Vt  62i.  29 
Am.  Rep.  145;  Bostmck  v.  StiUs  (1868)  35 
Conn.  195;  Clements y.  Ij>ndon  AN.  TT.  R.  Co. 
[1894]  2  Q.  B.  482.     Some  special  cases  on 


accident  policies,  different  from  that  now  be- 
fore us,  furnish,  nevertheless,  opinions  of 
learned  judges  which  cast  some  useful  light  on 
the  present  controversy.  In  Sinclair  v.  Mari- 
time Pass.  Assur.  Co.  (1861)  4  L.  T.  N.  S.  15,  a 
case  wherein  the  court  of  queen's  bench  denied 
a  right  of  recovery  for  death  caused  by  a  sun- 
stroke sustained  by  the  master  of  a  ship  in 
China,  holding  that  such  death  was  not  "a 
personal  injury  arising  from  an  accident  at 
sea,"  it  was  said  by  Cuief  Justice  Cockburn: 
**It  is  difficult  to  define  the  term  'accident,'  as 
used  in  a  policy  of  this  nature,  so  as  to  arrive 
with  perfect  accuracy  at  the  boundary  line 
between  death  from  accident  and  death  from 
natural  cau<>ea.  At  the  same  time  we  think  we 
may  safely  assume  that  in  the  term  'accident,' 
as  so  used,  some  violence,  casualty,  or  vis 
mqior,  is  necessarily  involved."  In  Fenmekv. 
Sdkmalz  (1868)  L,  R.  8  C.  P.  8  3,  Willts.  J., 
held  that  a  snowstorm  was  not  an  accident  (as 
mentioned  in  a  charter  party),  because  it  is  one 
of  the  ordinary  operations  of  nature.  Uc  said 
it  *Ms  an  incident,  rather  than  accident."  He 
then  remarked:  "An  accident  is  not  'the 
same  as  an  occurrence,  but  is  sometbin||;  that 
happens  out  of  the  ordinary  course  of  things." 
In  Ripley  v.  Railway  Pass.  Assur.  Co.  (1870). 
already  cited,  it  is  said:  "In  the  more  popular 
and  common  acceptation  of  the  word,  'acci- 
dent,' if  not  in  its  precise  meaning,  includes 
any  event  which  takes  place  without  the  fore- 
sight or  expectation  of  the  person  acted  upon 
or  affected  by  the  event."  Death  by  drowning 
{Winspearv.  Accident  Ins.  O.  (1880)  L.  R.6Q. 
B.Div.42),aud  by  fright  {McGlinc/tey  v.  Fidelity 


But  a  person  found  dead  in  a  plunire  bath  in 
which  the  water  was  from  4>  to  5  feet  deep,  and 
about  8 or  10  feet  square,  and  at  a  temperature  of 
more  than  100  deirrees,  was  held,  in  Tennant  v. 
Travelers'  Ins.  Co.  31  Fe'i.  Rep.  822,  to  have  died 
from  other  causes  than  ^'external,  violent,  and  ac- 
cidental meanfi,'*  where  be  was  a  heavy  drinker  of 
intoxicating  liquors,  and  ths  evidence  showed  that 
such  a  bath  would  be  likely  to  brini;  on  an  epileptic 
fit,  ns  he  was  subject  to  such  fits.  Whether  this 
could  be  called  an  accident  or  not  is  not  decided,  as 
under  the  policy  death  must  be  caused  by  means 
which  were  also  external  and  violent. 

The  rupture  of  the  tympanum  of  an  ear  by  the 
external  violence  of  the  water  fn'dlving  is  an  acci- 
dental injury  resulting  from  violent  and  external 
causes.    Elodey  v.  Travelers*  Ins.  Co.  8  N.  M.  816. 

The  death  of  a  person  tiy  freezing  on  a  prairie  in 
consequence  of  tbe  accidental  breaking  down  of 
his  vehicle,  together  with  the  sudden  and  unex- 
pected change  of  the  weather  to  great  se verity,  is 
a  death  by  external,  violent,  and  accidental  means. 
North  WestCom.  Tra  vollers*  Asso.  v.London  Guar- 
antee ft  Ace.  Co.  10  Manuoba  L.  Rep.  637. 

Death  caused  by  choking  on  food  which,  in  an 
attempt  to  swallow  it«  accidentally  passes  into  the 
windpipe,  is  due  to  **external,  violent,  and  acci- 
dental means."  American  Aoo.  Co.  v.  Reigart«  M 
Ky.  647, 21  L.  R.  A.  051. 

Death  from  asphyxia  occasioned  by  deadly  gas  in 
a  shallow  well,  into  which  one  descends  to  fix  a 
pump,  is  caused  by  ''external,  violent,  and  acci- 
dental means.**  Pickett  v.  Pacific  Mut.  L.  Ins.  Co. 
lU  Pa.  79, 18  L.  R.  A.  661. 

Death  from  the  inhalation  of  illuminating  gas 
while  asleep,  without  any  intention  to  commit  sui- 1 
cide,  is  due  to  "external,  violent,  and  accidental  I 
means.**   Paul  v.  Travelers*  Ins.  Co.  112  N.  Y.  i7S,  8  ' 
L.  R.  A.  443,  affirming  45  Hun,  S13L  | 

80  L.  R.  A. 


Cases  as  to  the  eifect  of  provisos  against  liability 
for  inhaling  gas,  taking  poison,  etc.,  are  not  in- 
cluded here. 

A  rupture  on  the  loin  caused  by  Jumping  in 
great  haste  from  a  railroad  car  at  a  station,  going 
to  another  depot  and  coming  back  in  haste,  run- 
ning part  of  the  way,  is  not  caused  by  accident 
within  the  meaning  of  an  Insurance  policy,  when 
there  was  no  stumbling,  slipping,  or  falling  or  any- 
thing accidental  in  tho  movements  of  the  person. 
Southard  v.  Railway  Pass.  Assur.  Co.  34  0>nn.  574. 
(Decision  by  Judge  Shtpman  of  the  IT.  S.  Dist.  Ct. 
as  arbitrator.) 

Where  a  person  on  rising  from  bed  and  while  in 
the  act  of  putting  on  his  stockings  felt  comet hing 
give  way  inside,  and  died  shortly  afterwards,  when 
examination  showed  that  his  colon  bad  fallen 
out  of  place  and  become  folded  causintr  great 
distention  and  resulting  pressure  upon  the  heart, 
stopping  its  action.  It  was  held  thai  his  death  was 
not  caused  by  ^'violent,  accidenrol,  exteriml,  nnd 
visible  means,**  and  within  the  op1n1i>n  of  Lord 
Adam  the  death  was  not  accidental  within  the 
meaning  of  the  policy.  Clidcro  v.  Scottish  Aco. 
Ins.  Co.  29  8cott.  L.  Rep.  808.  (Quoted  at  some 
length  in  Beach  on  Insurance,  fi  048.) 

Injury  to  the  retina  of  one^s  eye  by  rupture 
caused  by  carrying  heavy  bag:; age  on  a  warm  day 
Is  not  eiTected  by  "external,  violent,  and  accidental 
means,"  where  there  was  nothing  unusual  m  the 
transaction  exoept  the  result  to  the  eye.  Cobb  v. 
Preferred  Mut.  Aoo.  Asso.  (Ga.)  22  S.  E.  Kep,  078. 

Whether  the  rupture  of  a  blood  vesrel  while  ex- 
ercising with  Indian  clubs  was  due  to  '^external* 
violent,  and  accidental  means**  was  hold.  In  McCar- 
thy V.  Travelers*  Ins.  Co.  8  Bias.  3fi2,  to  depend  on 
the  question  whether  or  not  any  unforeseen,  acci- 
dental, or  involuntary  movement  of  the  body,  or 
any  unforeseen  or  unexpected  circumstances,  in- 
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d  a  Co.  (1888)  80  Me.  251)  have  been  held 
to  be  deaths  by  aocident  under  policies  of 
much  narrower  scope  than  that  now  before  the 
court. 

We  have  quoted  these  various  cases,  defini- 
tions, and  comments,  not  with  a  view  to  ap- 
{>rove  or  'criticize  any  one  of  them,  but  to 
odicate  the  very  wide  range  of  meaning  borne 
by  the  word  "accident,"  when  unaccompanied 
with  any  limitation  in  the  context.  We  shall 
not  attempt  to  furnish  any  ccneral  definition 
of  an  accident  in  the  particular  case  before  us, 
further  than  the  conclusion  we  shall  aoDOUoce 
may  imply.  The  learned  counsel  for  defend- 
ant concedes  the  force  of  the  argument  de- 
duced from  the  ordinary  meanings  of  the  word, 
but  insista  that  they  cannot  apply  where  the 
insured  has  voluntarily  assumed  the  risk  which 
proves  to  be  fatal, — in  this  instance  by  entering 
into  the  altercation  which  led  to  his  death.  But 
there  is  one  weak  point  in  that  contention. 
There  is*  no  proof  whatever  that  the  insured 
bad  any  cause  or  reasonable  ground  to  antici- 
pate that  he  would  be  shot  or  killed  when  he 
undertook  to  attempt  to  eject  Qraves  from  the 
hotel.  There  is  no  proof  that  Graves  exhibited 
a  weapon,  or  made  any  remarks  indicatiDg  a 
purpose  to  shoot,  before  the  affray.  The  mere 
fact  that  Lovelace  engaged  in  or  brought  on  a 
fight  in  the  manner  described  did  not  of  itself 
indicate  that  he  sought  death,  or  had  reason  to 
expect  it  as  a  consequence  of  his  action.  In 
Schneider  v.  Protident  L.  Ins.  Oo.  (1869)  24 
Wis.  28,  1  Am.  Rep.  157,  a  party  was  allowed 
to  recover  upon  an  accident  policy,  though  it 
appeared  he  had  been  negligent  in  attempting  to 
board  a  moving  train  of  cars.  The  court  said: 
"There  is  nothing  in  the  definition  of  the  word 
'accident'  that  excludes  the  negligence  of  the 
injured  party  as  one  of  the  elements  contrib- 


uting to  produce  the  result  ...  An  acci- 
dent may  happen  from  an  unknown  cause; 
but  it  is  not  essential  that  the  cause  should  be 
unknown.  It  may  be  an  unusual  result  of  a 
known  cause,  and  therefore  unexpected  by 
the  party.  And  such  was  the  case  here,  con- 
ceding that  the  negligence  of  the  deceased  was 
the  cause  of  the  accident."  Page  80.  That 
decision  was  approvingly  followed  in  the  case 
from  the  82  md.  report  already  dted.  In 
Keens  v.  New  England  MtU,  Aec,  Auo.  (1894> 
161  Mass.  149,  a  recovery  on  an  accident  policy 
was  sustained  where  the  assured  was  run  down 
while  passing  over  a  street  crossing  of  a  rail- 
way track  in  front  of  a  moving  freight  car^ 
notwithstanding  the  policy  required  the  as- 
sured to  ''use  all  due  diligence  for  personal 
safety."  In  ComUhy.  Aeetdentlna,  Co.  (1889) 
L.  R.  28  Q.  B.  Div.  453,  it  appeared  that  the 
insured  met  his  death  by  attempting,  in  broad 
daylight,  to  cross  the  main  line  of  a  railway  in 
front  of  a  coming  train,  which  struck  and 
killed  him.  The  English  court  of  appeal  held 
that  there^could  be  no  recovery  upon  a  policy 
which  excepted,  from  the  risks  int-ure  1  against, 
accidenta  happening  by  "exposure  o'  the  in- 
sured to  obvious  risk  of  inluiy."  But  Lindley, 
L.  J.  (who  delivered  the  leading  opinion) 
placed  the  ruling  upon  the  langn;^  just 
quoted,  remarking,  in  so  doing:  '*Wt:  accept 
the  view  of  the  juiy  that  this  accident  n  ay  be 
called  an  'ordinary  misadventure,'  but  the 
question  is  whether  the  policy  covers  it."  Ho 
thus  characterized  the  mishap  as  an  "acci- 
dent," notwithstanding  the  gross  negligence  of 
the  insured.  In  TraveUrf  Ins,  Uo.  v.  Me- 
Oonkey  (1888)  127  U.  8.  661,  82  L.  ed.  808^ 
where  the  insured  had  been  killed  by  a  shot 
(whether  fired  by  himself  or  by  another  was  in 
issue),  the  Supreme  Court  of  the  United  8tate» 


terfered  with  the  exercise,  thereby  producing  the 
result.  If  the  burstlDfr  of  the  blood  vessel  re- 
sulted merely  from  the  exercise  in  the  ordinary 
way  it  was  held  to  be  the  result  of  disease  and  not 
of  accident. 

But  death  from  an  accidental  strain  while  pltch- 
inir  bay  or  from  an  accidental  blow  from  a  pitcb- 
fork  handle  Is  witbln  an  aooident  policy.  North 
American  H  ft  Aoa  Ina.  Oo.  v.  fiarrougbs,  69  Pa. 
43, 8  Am.  Bep.212. 

I>i8locatlon  of  the  cartilage  of  the  knee  in  stoop- 
ing is  within  an  accident  Insurance  policy  against 
any  bodily  injury  caused  by  violent,  accidental, 
externa],  and  visible  means,  and  excepting  Injuries 
arlslog  from  natural  disease,  or  weakness,  or  ex- 
haustion consequent  upon  disease,  when  the  in^ 
sured  before  the  accident  has  not  suffered  from 
weakness  of  the  knee  or  knee  joint  Hamlyn  v. 
Crown  Aoc.  Ins.  Go.  0903}  1 Q.  fi.  750. 

The  d€>ath  of  a  person  which  occurred  about  an 
hour  after  his  horse  had  been  frightened  and  ran, 
and  was  broagbt  under  control  after  running  a 
considerable  dbtanoe.  Is  regarded  as  due  to  "exter- 
nal, violent,  and  accidental  means,*^  wbether  It 
resulted  from  fright  or  from  the  exertion.  Mo- 
Gtlncbey  v.  Fidelity  ft  Gssualty  Oo.  80  Me.  2BL 

Injury  to  the  spine,  caused  by  lifting  a  heavy 
harden  in  the  course  of  business.  Is  within  the  pro- 
visions of  a  policy  of  insurance  against  injury 
arising  from  accident.  If  occasioned  by  any  exter- 
nal or  materia]  cause.  Martin  v.  Travelers*  Ins. 
Oo.lFuscftF.  G06. 

A  person  killed  in  jumping  from  a  oar  from 
which  other  persons  jumped  safely  at  the  same 
time  may  be  held  by  the  jury  to  have  met  death 

80L.R  A. 


by  accident,  as  an  Injury  results  through  aoci 
dental  means  If  there  is  anything  unfore6een,unex* 
pected,  or  unusual  in  the  act  which  precedes  it. 
United  States  MuL  Aoa  Asbo.  v.  Barry,  IBl  U.  S. 
100, 83  L.  ed.  00,  afflrmlng  Barry  v.  United  States 
Mut.  Aoc  Asscv.  28  Fed.  Rep.  718. 

Injury  wMle  getttng  from  the  platform  upon 
moving  cars  was  also  held  acddentai  In  Schneider 
V.  Provident  L.  Ins.  Oo.  84  Wis.  28, 1  Am.  Bep.  167. 

Hie  death  of  a  yard  switchman  or  a  yard  brake- 
man  while  handling  broken  cars  In  the  performance 
of  his  service  Is  an  accident  National  Ben.  Aaso. 
V.  Jackson,  114  lU.  688. 

Stepping  from  a  oar  into  a  hole  in  a  bridge 
which  had  not  l)een  observed  was  held  to  l>e  an  ao- 
oident within  the  meaning  of  an  insurance  policy* 
in  Burkhard  v.  Travelers*  Ins.  Oo.  108  Pa.  862, 4» 
AnLibep.80B. 

A  death  caused  by  stumbling  and  falling  against 
an  engine  when  running  to  get  the  mail  from  a 
passing  train  is  from  **extemal,  violent,  and  acci- 
dental means.**  Bqoitable  Aoc.  Ins.  Oo.  v.  Osborn* 
80  Ala.  801. 18  Ii.  R.  A.  287. 

Falling  without  foresight  or  expectation  is  acci- 
dental within  the  meaning  of  an  insurance  policy* 
Providence  L.  Ins.  ft  Invest.  Oo.  v.  Martin,  88  Md. 
8ia 

Death  ia  accidental  when  It  results  from  a  fall 
from  a  window.  Travelers*  Ins.  Oo.  v.  Harvey,  88 
Ya.94». 

Many  other  cases  similar  to  these  have  arisen  in 
which  injuries  have  been  held  accidental,  and  in 
which  the  accidental  character  of  the  injuries 
was  too  plain  for  dispute,  and  was  not  involved 
in  the  questions  contested.  B.  A.  B. 
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based  a  similar  rule,  denying  a  recovery,  on 
tlie  express  terms  of  the  policy,  excepting  from 
Its  scope  'intentional  injuries  inflicted  by  the 
insured  or  any  other  person."  A  like  ruling 
was  made  in  construing  the  same  language  of 
an  accident  policy  in  this  state.  Fhelan  v. 
Iravden^  Ins,  Co.  (1890)  83  Mo.  App.  640.  In 
other  cases  it  has  been  held  that  death  pro- 
duced by  the  direct  violence  of  a  third  party 
is  none  the  less  an  accident,  as  regards  the  in- 
sured, because  the  injury  was  intentionally 
inflicted  by  the  third  party.  Huicheraft  v. 
Traveler^  Ins.  Co.  (1888)  87  Ky.  800;  Richards 
y.TravOers^  Ins,  Co.  (1891)  89  Cal.  170.  But  in 
the  former  case  a  recovery  was  denied  because 
of  a  clause  in  the  policy  similar  to  that  quoted 
above  from  the  MeConkey  Case.  It  has  been 
declared,  with  reference  to  Are  insurance,  that 
even  gross  negligence  of  the  insured  will  not 
defeat  a  recovery  in  the  ah^ence  of  stipulations 
having  such  an  effect.  81um  v.  Bobberds  (1837) 
6  Ad.  A  El.  75;  8t,  Louis  Ins,  Go.  v.  Glasgow 
(1844)8  Mo.  718,  41  Am.  Dec.  661;  Johnson  v. 
Berkshire  Mui.  F.  Ins.  Co.  (1862)  4  Allen,  888; 
Bnierprise  Ins.  Go,  v.  Parisot  (1878)  86  Ohio 
St  85,  85  Am.  Rep.  889.  In  Supreme  Council 
0.  qf  0.  F.  ▼.  Oarrigus  (1885)  104  Ind.  138,  54 
Am.  Rep.  398,  it  was  ruled  that  where  the  in- 
sured engaged  in  a  flght  without  fault  on  his 
party  in  consequence  of  which  he  received  in- 


juries resulting  in  his  death,  the  latter  was  an 
''accident,"  within  the  meaning  of  a  benefit 
certiflcate.  In  view  of  the  definitions  and  legal 
precedents  above  quoted  and  cited,  and  of  the 
ver^r  general  terms  of  the  policy  under  consid- 
eration, we  conclude  that  its  reasonable  and 
natural  meaning  includes  within  the  term 
'^accident"  such  a  death  as  Lovelace  met. 
Whether  he  acted  lawfully  as  a  guest  of  the 
hotel,  during  the  absence  and  illness  of  the  pro- 
prietor, in  attempting  to  remove  Graves  from 
the  hotel  ofllce  by  force,  we  think  needless  to 
investigate.  It  may  be  assumed  that  by  bis 
course  of  conduct  he  voluntarily  assumed  the 
risks  of  a  flght;  but  there  is  nothing  in  the  cir- 
cumstances to  show  that  he  voluntarily  as- 
sumed the  risk  of  death.  We  consider  his  kill- 
ing an  "accident,"  in  the  popular  and  ordinaiy 
sense  in  which  that  word  is  generally  used,  it 
certainly  was  an  accident  so  far  as  he  was  con- 
cerned. We  do  not  doubt  that  such  should  be 
the  construction  given  to  the  word  in  the  con- 
tract in  suit,  ana  that,  in  so  concluding,  we 
give  effect  to  the  true  purpose  and  intent  of  the 
parties  to  the  document.  The  learned  trial 
Judge  reached  the  same  conclusion. 
The  judgment  is  affirmed. 


Blacky  Ch.  J.,  and  Brace  and  Macfi 
lancy  JJ.,  concur. 
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Philander  W.  H.  TUTTLE  et  al.,  Plffs.  in 
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Heniy  BURGETT,  Admr.,  etc.,  of  William 
Burgett,  Deceased. 

<^Obio8t«8.) 

*1*  Where  no  -place  of  perlbrmaace  of 
a&  obllMtlon  Is  agreed  upon  by  tbe  par- 
ties, the  obligee,  as  a  general  rule,  may  desigiiate 
any  reasonable  place  of  perf  ormanoe. 

8«  Under  a  mortgage  conditioned  that 
the  mortgagor  shall  ftimiflh  the  mort- 
gagee and  Id*  ^rifB*  daring  life*  isom- 
Ibrtable  roomfl*  food,  dothlDg,  medicine, 

,  and  medical  attendance  in  Bloknen,  and  provide 
them  with  the  necessaries  and  comforts  suitable 
for  persons  of  their  age  and  situation  In  life,  no 
place  being  specified  where  such  support  shall  be 
furnished  tbem,  they  are  not  obliged  to  receive 
it  at  the  house  of  the  mortgagor,  but  are  entitled 
to  have  it  furnished  at  such  reasonable  place  or 
places  as  they  may  select. 

8*  When»  with  knowledge  of  sneh  selec- 
tion* the  mortgagor  fUls  to  f^imlsh 
the  sapport  required  by  his  contract,  and  de- 
clares hisTntentlon  not  to  do  so,  or  pay  for  any 
support  which  may  be  fumisbed  by  others,  the 
condition  of  the  mortgage  is  broken,  and  an  ac- 

fHeadnotes  by  the  Ooitbt. 

NOTB.— In  connection  with  tbe  above  case  as  to 
the  construction  and  effect  of  a  contract  for  sup- 
port of  persons,  see  also  Yandeave  v.  Olark  (Ind.)  8 
L.  B.  A.  S19;  MoArthur  ▼•  Qordan  Qi.  Y.)  12  L.  B. 
A.  667. 
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tlon  of  foreclosure  may  be  maintained  for  tha 
reasonable  value  of  the  support  provided  by 
others,  though  it  was  provided  without  tbe  re- 
quest of  the  mortgagor,  or  demand  upon  him  to 
furnish  the  support  required. 

4«  TheoraldeclaratlonBofapartytoa 
written  Instromenty  made  before  or  at  the 
time  of  its  execution,  of  an  intention  or  purpose 
not  therein  expressed,  or  different  from  that  to 
be  derived  from  its  terms,  are  not  within  tbe  rule 
which  permits  extrinsic  evidence  of  the  situation 
of  the  parties  and  of  the  surrounding  circum- 
stances when  the  instrument  was  executed,  and 

f  are  inadmissible  in  an  action  on  tbe  instnimient 
where  its  reformation  is  not  sought. 

6*  A  grantee  who  has  agreed  to  rapport 
his  grantor  dnring  llfB»  in  consideration  of 
the  conveyance  of  the  propcnrty,  will  not  be  dis- 
charged from  his  obligation  by  tiie  bringing  of  a 
suit  to  set  aside  the  conveyance  and  recover  back 
the  property,  where  tbe  suit  has  been  abandoned 
and  dismissed  without  trial,  and  the  grantee  has 
not  been  disturbed  in  the  possession  or  enjoy- 
ment of  the  property. 

(November  26, 189S.) 

ERROR  to  the  Circirit  Court  for  Ashtabula 
County  to  review  a  Judgment  affirming  a 
Judgment  of  the  Court  of  Common  Pleas  in 
favor  of  plaintiff  in  an  action  brought  to  fore> 
dose  a  mortgage.    Affirmed. 

Statement  by  Williams*  J.  : 

William  Burgett,  who  was  the  owner  of 
a  valuable  farm  in  Ashtabula  county,  and 
of  a  considerable  amount  of  personal  prop- 
erty, together  estimated  to  be  worth  about 
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410.000,  being  of  advanced  years,  and  his 
wife  an  inTalia,  conveyed  his  farm,  his  wife 
Joining  in  the  conveyance,  and  transferred 
nis  personal  property,  to  his  son-in-law,  Phi- 
lander W.  H.  Tuttle,  upon  the  consideration 
that  be  would  support  Burgett  and  his  wife 
during  life,  furnish  them  with  comfortable 
rooms,  food,  clothing,  medicine,  and  medical 
attendance  in  sickness,  provide  for  each  of 
them  the  necessaries  and  comforts  suitable 
for  persons  of  their  situation  in  life,  and  at 
their  death  place  a  marble  slab  properly  in- 
scribed at  the  grave  of  each,  and  also  pay 
to  William  Burgett  $50  a  year  so  long  as 
he  should  live. 

To  secure  the  performance  of  his  obliga- 
tion, Tuttle  and  his  wife  united  in  the  exe- 
cution of  a  mortgage  of  the  farm  back  to 
Burgett.  The  condition  of  the  mortgage, 
which,  it  is  admitted  by  the  pleadings,  con- 
tains the  entire  contract  relating  to  the  sup- 
port of  Bur  sett  and  wife,  is  as  follows: 

**The  condition  of  this  deed  is  such  that, 
whereas  the  said  P.  W.  H.  Tuttle  has  this 
day  received  the  above-described  lands  to- 
^ftther  with  an  amount  of  personal  property 
this  day  delivered,  in  consideration  of  sup- 
porting said  William  Burgett  and  Mary 
Burgett,  during  the  term  of  their  natural 
lives.  To  furnish  each  of  them  with  com- 
fortable rooms,  food,  clothing,  medicine,  and 
medical  attendance  in  sickness,  and  at  their 
death  to  place  at  the  ffrave  of  each  of  them 
^  marble  slab,  properly  inscribed.  To  pay 
to  William  Burgett  $50  each  year,  and  to 
•carefully  provide  for  each  of  them  the  neces- 
saries and  comforts  of  life,  suitable  for  per- 
«>ns  of  their  age  and  situation  in  life. 

•*Now.  if  the  said  P.  W.  H.  Tuttle,  his 
heirs,  assigns,  executors,  or  administrators, 
ehall  well  and  truly  perform  all  covenants 
«nd  agreements,  according  to  the  tenor  there- 
of, to  the  said  William  Burgett  and  Mary 
Burgett,  the  above  deed  shall  be  void  ;  other- 
wise the  same  shall  remain  in  full  force  and 
Tirtue  in  law." 

The  deed  and  mortgage  were  executed  on 
the  4th  day  of  April,  1884,  and  soon  there- 
after Burgett  ana  his  wife  left  the  farm 
where  they  had  lived  for  many  yean  and 
went  to  reside  with  Tuttle  in  the  village  of 
Ckneva  some  miles  distant  from  the  farm, 
and  remained  there  receiving  their  support 
from  Tuttle  and  his  wife  until  Februarv  fol- 
lowing, when  they  became  dissatisfied  and 
went  to  the  home  of  their  son  Henry,  which 
waa  near  the  farm,  and  after  staying  there  a 
short  time  went  to  the  home  of  their  son-in- 
law,  Woodruff,  and  remained  there  until  the 
date  of  their  death,  which  occurred  on  the 
l^th  day  of  January,  1886,  both  dying  on 
the  same  day.  While  Burgett  and  his  wife 
were  at  Henry's,  he  took  care  of  them,  pro- 
viding everything  necessary  for  their  com- 
fortable support,  under  an  agreement  with 
his  father  that  he  should  be  paid  a  reason- 
able compensation  therefor;  and  they  were 
in  like  manner  provided  for  by  Woodruff 
while  they  remained  at  his  house,  under  a 
like  agreement.    Administration  having  been 

f ranted  on  the  estate  of  William  Burgett, 
[eniy  snd  Woodruff  presented  their  claims 
for  the  support  furnisbed  by  each  respect- 
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ively,  which  were  allowed,  and  suit  waa 
brought  in  the  court  of  common  pleas  of 
Ashtabula  county,  to  foreclose  the  mortgage 
for  the  amount  due  on  them. 

When  Burgett  and  his  wife  were  leaving 
Tuttle 's  house,  he  forbade  their  going,  and 
declared,  in  substance,  in  the  presence  of 
Henry,  that  he  would  not  provide  support 
for  them  while  they  were  away,  nor  pay  for 
any  furnished  to  them,  and  afterward  gave 
that  information  to  Woodruff.  Tuttle  alleges 
in  his  answer  that  he  was  always  ready  and 
willintr  to  furnish  and  provide  at  his  home 
in  Geneva  everything  he  was  required  to  do 
by  the  condition  of  the  mortgage,  but  was  pre- 
vented by  the  absence  of  Burgett  and  his  wife. 

Soon  after  leaving  Tuttle's,  Burgett  brought 
a  suit  to  set  aside  the  deed  and  mortgage  and 
recover  back  the  farm  and  personal  propertv, 
charging  that  the  conveyance  and  transM 
were  obtained  by  fraud  and  undue  influence 
while  he  and  his  wife  were  Incapacitated  by 
age,  sickness,  and  their  enfeebled  condition 
to  transact  business. 

These  charges  were  denied  by  Tuttle,  and 
after  Burgett's  death  the  action  was  dismissed 
without  trial.  The  bringing  of  that  action 
was  set  up  as  a  defense  in  the  foreclosure 
suit,  the  claim  being  that  It  constituted  an 
abandonment  and  repudiation  of  the  contract 
and  released  Tuttle  from  the  further  perform- 
ance of  the  condition  of  the  mortgage.  Other 
issues  were  made  which  it  is  not  necessary 
to  notice.  After  trial  and  Judgment  In  the 
common  pleas  court  the  cause  was  taken  on 
appeal  to  the  circuit  court,  where  all  the  is- 
sues were  found  for  the  plaintiff,  and  a  de- 
cree of  foreclosure  rendered,  from  which  er- 
ror is  prosecuted  here.  It  appears  from  the 
bill  of  exceptions  that  the  court,  on  objection 
made  by  the  plaintiff's  counsel,  excluded 
evidence  offered  by  the  defendant  of  verbal 
declarations  which  it  was  claimed  Burgett 
had  made  while  the  negotiations  between  him 
and  Tuttle  were  in  progress,  to  the  effect  that 
if  the  arrangement  was  consummated  Burgett 
expected  he  and  his  wife  would  live  at  Tut- 
tle*s,  in  Qeneva,  or  that  ^hey  were  to  live 
there.  Any  further  facts  necessary  to  an  un- 
derstanding of  the  questions  raised  In  the 
case  will  be  stated  In  the  opinion. 

Mr,  F«  R.  Smith,  with  Mettn.  Burrows 
A  Jerome*  for  plaintiffs  in  error: 

Tuttle  was  not  bound  to  support  the  mort- 
gagees elsewhere  than  at  his  own  home. 

Farker  v.  Parker,  126  Mass.  488;  Ourrier  T. 
Cvrrier,  3  N.  H.  75. 

In  Jenkitu  v.  BteUan,  9  Allen,  188,  the  court 
says:  **Rj  ceasing  to  receive  support"  the 
obligee  Intended  "to  get  rid  of  the  performance 
of  her  part  of  this  mutual  obligation."  And 
such  conduct  on  her  part  was  held  to  be  a 
waiver  of  her  support,  and  estopped  her  from 
complaining  that  the  support  was  not  fur- 
nisbed. 

MeMTB.  Howland  A  Starkey*  for  de- 
fendaot  in  error: 

The  contract  was  silent  as  to  the  place  of 
performance,  the  mortgagee  therefore  bad  the 
right  to  choose  the  place,  putting  the  mort- 
gagor to  no  needless  expense. 

Tap$  V.  Tope,  18  Ohio,  620;  Wilder^.  Wiitt^ 
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mor$,  16  Mass.  262;  Hubbard  ▼.  Hubbard,  12 
Allen,  586:  Thayer  y.  Rie/iards,  19  Pick.  898; 
Lucas  V.  NUhoUt  5  Gray,  810;  Parker  y. 
Parker,  126  Mass.  487;  McArthur  v.  Gordon, 
126  N.  Y.  597,  12  L.  R.  A.  667;  Bou>ell  v. 
Jeuiett,  69  Me.  298;  Boret  y.  Crammie,  19 
Hud,  209;  Zoomtt  v.  Z;<X7mi«,  85  Barb.  624;  1 
McVey,  Diff.  p.  188,  T  162. 

The  coDdltfoii  Id  this  mortgage  was  the 
promise  of  Tuttle.  If  be  wished  tO'  limit  his 
liability  be  should  have  used  proper  words. 
If  be  desired  to  limit  the  performance  of  his 
promise  to  a  certain  place  he  should  have 
named  the  place  in  the  contract. 

8taUY.  Worthinqton,  7  Ohio,  pt.  1,  p.  171. 

After  Tuttle  had  broken  the  condition  of 
the  mortgaffe  and  was  refusing  to  furnish  sup- 
port Burgett  bad  a  right  to  treat  the  contract 
as  broken  and  bring  his  action  for  such  relief 
as  seemed  to  him  then  most  suitable. 

HocfuUr  Y,  De  la  Tour,  2  £1.  <&  Bl.  678; 
Fro8t  V.  Knight,  L.  R.  7  Exch.  Ill;  Oort  v. 
AmbergaU,  2i.dfB.dB.  J.  R.  Co.  17  Q.  B. 
127. 

Tuttle'a  declaration  and  conduct  made  a  de- 
mand for  support  unnecessary  and  constituted 
a  breach  in  law.  A  demand  for  support 
would  have  been  useless. 

PetUe  Y.  Caee,  2  Allen,  546;  Bame*  v.  Bamee, 
9  Mackey.  479. 

Williamflt  J.»  delivered  the  opinion  of 
the  court: 

In  behalf  of  the  plaintiffs  in  error,  it  is 
claimed  (1),  that  under  the  agreement  of  the 
parties  as  expressed  in  the  condition  of  the 
mortgage,  Burgett  and  bis  wife  were  obliged 
to  receive  their  maintenance  and  support  at 
the  residence  of  Tuttle,  and  therefore  the  fail- 
ure or  refusal  to  furnish  it  elsewhere  consti- 
tuted no  breach  of  the  condition ;  or  (2^ ,  if 
such  is  not  the  legal  effect  of  the  condition 
as  written,  It  was  competent  to  prove  by  the 
verbal  declarations  of  Burgett,  made  contem- 
poraneously with  the  execution  of  the  con- 
tract, or  prior  thereto,  that  the  support  and 
maintenance  were  to  be  provided  at  the  house 
of  the  mortgagor;  ana  (8),  that  the  com- 
mencement of  the  suit  by  Burgett  to  set  aside 
the  conveyance  was  an  abandonment  and  re- 
pudiation of  the  contract  by  him,  whidi 
excused  further  performance  of  it  by  Tut- 
tle. 

1.  The  agreement  as  expressed  in  the  mort- 
gage contains  no  stipulation  which  makes  it 
a  condition  to  the  right  of  the  mortgagee  and 
his  wife  to  the  support  which  Tuttle  thereby 
agreed  to  furnish,  that  it  be  accepted  at  the 
home  of  the  latter,  or  requires  that  it  be  ei- 
ther furnished  or  received  at  that,  or  any 
other  specified  place.  It  is  silent  on  that 
subject,  and  creates  a  general 'obligation  on 
the  part  of  Tuttle  to  supply  Burgett  and  wife 
with  whatever  he  agreed  to  furnish  them, 
without  limitation  as  to  the  place  where  per- 
formance of  the  agreement  should  be  made, 
or  might  be  required.  The  obligation  is  ex- 
pressed in  the  language  of  the  promisor  who 
executed  the  mortgage,  and  according  to  a 
well-established  rme,  lidiould  be  taken  most 
strongly  against  him,  if  there  be  doubt  or 
ambigaitv  in  its  terms.  If  it  were  the  in- 
tention of  the  parties  that  performance  of  the 
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obi i (ration  could  be  required  only  at  a  par- 
ticular place,    that  intention  could  easily^ 
have  been  expressed,  as  could  any  other  con> 
dition  qualifying  the  rights  of  the  promisee* 
As  a  general  rule,  where  no  place  is  men- 
tioned for  the  performance  of  an  obligation, 
it  is  to  be  performed  to  the  oblij>ree  in  persbir 
who  may  designate  any  reasonable  place  of* 
performance ;  and  that  rule  has  been  held  ap- 
plicable, in  many  cases,  to  contracts  of  tho- 
kind  we  have  under  consideration.     Wilder- 
V.    Wliittemore,    15  Mass.    262;    Orocker    v. 
Crocker,  11  Pick.  252 :  Thayer  v.  Richards,  Id- 
Pick.  898 ;  Peitee  v.  Case,  2  Allen,  546:  Hub- 
bard V.  Hubbard,  12  Allen,  586 ;  Mc Arthur  v. 
Otyrdon,  126  N.  Y.  597,  12  L.   R.   A.    667 ;. 
StilhteU  V.  Pease,  4  N.  J.  Eq.  74 ;  Rowell  v. 
Jewett,  69  Me.  298. 

In  some  of  the  cases  cited  the  question^ 
arose  upon  the  construction  of  wills  requiring 
devisees  or  legatees  to  provide  support  for 
persons  named ;  while  in  others  it  was  made^ 
on  mortgages  with  conditions  similar  to  that 
of  the  mortgage  in  question ;  and  the  rule  aa- 
stated  is  recognized  in  all  of  them.    In  the- 
case  of  WildSr   v.    Whittetnore  it  was  held, 
that,  *'upon  a  mortgage    conditioned   that 
the  mortgagor    shall    maintain    and  sup- 
port the  mortgagee  duing  life,  the  mortgagee- 
has  the  right  to  support  wherever  he  shall 
choose  to  reside,  so  that  needless  expense  be- 
not  created  to  the  morteafor. "    And  in  Pettee^ 
V.  Case,  the  court  held  that  the  condition  of 
a  mortgage,   not  differing  in  any  essential 
feature  from  the  one  before  us,  was  broken 
when  the  mortgagor  after  knowledge  that  tho- 
persons  entitlea  to  support  are  at  a  reasonable- 
place,    where  they  intend  to  receive  their 
support,    declares  to  the  person   in  whofu) 
family  they  are  that  he  will  not  pay  for  their 
support  at  that  place,  and  does  not  pav  there- 
for, though  no  special  demand  is  made  upon^ 
him  for  the  support. 

It  is  said,  in  the  opinion  of  the  court,  that 
under  such  a  contract  the  mortgagor  "was 
bound  to  support  the  mortgagees,  without 
their  making  a  demand  for  support.  And 
they  were  not  bound  to  receive  support  at  hia 
house,  but  had  a  right  to  be  supported  wher- 
ever  they  might  choose  to  live,  provided  they 
cause  no  needless  expense." 

We  concur  in  that  interpretation,  and  find: 
nothing  in  the  obligation  of  the  plaintiff  ia 
error  which  requires  a  different  construction, 
or  gives  it  any  different  effect.    Contracts  of 
this  nature,  entered  into  by  persons  of  declin- 
ing years  when  their  capacity  for  business^ 
has   in   some   measure    become    impaired, 
with  children  or  relatives  who  receive  not 
only  a  full  consideration  for  their  engage- 
ment,  but  usual Iv  something   in  way  of 
bounty  also,  should  receive  a  liberal  con- 
struction in  favor  of  such  elderly  people,  and 
the  courts  have  enforced  a  corresponding  per- 
formance in  their  behalf.    A  comfortable 
support  and  maintenance,    which  Tuttle*a- 
agreement  bound  him  to  famish,  must  have 
been  imderstood  by  the  parties  to  be  such  as 
would  comfortably  situate  Burnett  and  hia 
wife,  as  well  as  supply  them  with  adequate 
food  and  clothing,   and  other  necessaries  of 
life ;  and  to  afford  them  that  comfort  they' 
should  be  allowed  reasonable  liberty  in  th» 
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choice  of  their  situation  and  sorroundiDgB, 
there  being  no  express  limitation  in  that 
respect  contained  in  the  contract.  To  deny 
them  that  privilege,  and  compel  them  to 
remain  under  the  control  of  Uie  party  whose 
pecuniary  interest  is  to  be  relievea  of  the 
ourden  at  the  earliest  moment,  would  place 
them  in  a  condition  of  dependence  scarcely 
less  in  degree  than  that  of  persons  under 
guardianship,  and  occasion  a  coD8t«nt  dis- 
satisfaction and  discomfort  which  would  de* 
feat  an  important  purpose,  and  the  real  spirit 
of  the  contract,  thoueh  there  should  be  the 
strictest  observance  of  its  letter  in  the  sup- 
plies provided  for  them ;  and  that  restraiiit 
should  not  be  imposed  unless  it  is  made  to 
appear  with  reasonable  certainty  that  such 
was  the  agreement  of  the  parties. 

The  cases  of  Parker  v.  Parker,  126  Mass. 
438,  and  Currier  v.  Currier,  2  N.  H.  75,  are 
cited  in  support  of  the  construction  claimed 
by  the  plaintiff  in  error.  In  the  former  of 
these  cases,  in  giving  construction  to  a  will 
by  which  the  testator  eave  to  his  widow  dur- 
ing life  the  use  of  all  his  property,  includ- 
ing the  homestead  farm  where  he  and  his 
family  had  always  lived,  and  to  his  un* 
married  daughter  a  small  sum  of  monev, 
''a  home  and  maintenance  during  the 
time  she  remained  unmarried,  "it  was  held 
to  be  the  intention  of  the  testator  that  the 
daughter  should  have  "  the  home  and  main- 
tenance" given  her,  on  the  farm  where  the 
family  lived.  It  was  evidently  expected  by 
the  testator  that  the  widow  would  remain  on 
the  homestead  devised  to  her,  and  that  the 
daughter,  while  .  she  remained  unmarried, 
should  live  at  home  with  her  mother.  In 
giving  that  construction  to  the  will,  the  court 
said :  "  Where  a  testator  provides  in  his  will 
that  his  wife,  child,  or  other  person  shall  be 
supported  and  maintained  by  his  executor, 
or  where  the  condition  of  a  deed  or  mortgage 
recites  that  the  grantee  or  mortgagor  SiM 
support  the  grantor  or  mortgagee,  and  the 
instrument  does  not  point  out  tliat  the  sup- 
port shall  be  provided  in  a  particular  place, 
then  the  party  so  entitled  may  have  the  sup- 
port where,  under  reasonable  limitations,  he 
may  choose  to  reside.  But  if  the  instrument 
points  out  the  place  where  the  support  shall 
be  furnished,  it  is  not  the  right  of  the  party 
entitled  to  receive  it  to  demand  that  it  shall 
be  furnished  elsewhere.  £ach  case  must 
be  decided  on  its  own  facts,  looking  to  the 
instrument  and  the  surrounding  circum- 
stances." In  the  Currier  Com,  a  son-in-law, 
in  consideration  of  a  conveyance  of  land  made 
to  him  by  his  father-in-law,  agreed  to  pay 
the  latter*B  debts  and  provide  necessarv  sup- 
port for  him  and  his  wife ;  or,  on  failure  to 
do  so,  to  lease  to  them  for  life  the  farm  where 
he  resided ;  which  latter  clause,  it  was  held, 
sufficiently  indicated  the  home  of  the  son-in- 
law  as  the  place  of  performance  of  his  agree- 
ment. The  court  says  that  where,  in  con- 
tracts of  that  description,  the  parents  retain 
a  life  lease  or  mortgage  interest  in  the  farm 
they  occupied  before,  "the  place  of  i)er- 
formance  would  then  seem  to  be  the  house 
before  occupied  by  the  parents."  What 
would  be  the  proper  interpretation  of  a 
mortgage,  securing  an  engagement  to  support 
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the  mortgagee,  taken  upon  lands  granted  to 
the  mortgagor  as  the  consideration  of  his 
promise,  was  not  before  the  court,  and  the 
statement  of  what  seemed  to  that  court  would 
be  the  proper  construction  of  such  an  instru- 
ment concerning  the  place  of  performance  is 
against  the  weight  of  authority,  as  will  be 
seen  by  reference  to  the  cases  we  have  herein- 
before cited,  which,  in  our  opinion,  establish 
the  better  rule.  But  conceding  the  force  of 
the  circumstances  mentioned  asmdicating  the 
home  occupied  by  the  parents,  or  that  of 
the  testator,  as  the  place  for  the  performance 
of  such  an  engagement,  they  are  without  forco 
as  tending  to  nx  any  other  place  where  the 
support  shall  be  furnished,  and  therefore 
neitlier  of  the  cases  relied  on  by  the  plaintiff 
in  error  sustain  his  contention  that  his  home 
in  Geneva,  remote  from  the  Burgett  home- 
stead, was  the  place  where  he  should  perform 
his  contract;  and,  as  neither  of  the  parties 
claim  the  homestead  was  such  place  of  per- 
formance, the  cases  lose  their  applicability, 
and  leave  the  obligation  of  Tattle  in  that 
class  where  no  particular  place  of  perform- 
ance  is  specified. 

2.  The  record  shows  that  on  the  trial  in  the 
circuit  court,  counsel  for  the  plaintiff  in 
error  asked  of  one  of  his  witnesses  what 
Burgett  said,  prior  to  the  execution  of  the 
deed  and  mortgage,  "as  (b  where  he  was  to 
live  if  this  contract  was  entered  into."  An 
objection  to  the  question  was  sustained,  and 
an  exception  taken,  counsel  stating  that  he 
expected  "the  answer  would  be  that  at  the 
time  the  contract  was  made  it  was  under- 
stood between  them,  and  Mr.  Burgett  said 
that  he  expected,  if  the  contract  w&s  made, 
to  live  at  Mr.  Tuttle's,  in  Geneva ;  that  he 
was  going  to  live  with  Mr.  Tuttle ;  that  one 
inducement  in  making  the  contract  was  to 
get  off  the  farm."  The  exclusion  of  that 
testimony  is  assigned  for  error,  and  it  is  con- 
tended that  it  was  admissible  under  the  rule 
which  permits  proof  of  the  circumstances 
surrounding  the  parties  when  a  written  con* 
tract  is  entered  into. 

There  can  be  no  doubt  that  in  giving  con- 
struction to  a  written  instrument  regard  may 
be  had  to  the  situation  of  the  parties,  and 
the  surrounding  circumstances;  and  these 
may  be  ^own  by  parol,  to  enable  the  court 
called  on  to  interpret  the  instrument  the 
better  to  understand  its  terms,  and  arrive  at 
the  intention  of  the  parties  when  not  clearly 
expressed.  But  we  do  not  understand  that 
the  oral  declarations  of  a  party, made  prior  to 
or  at  the  time  of  the  execution  of  the  instru- 
ment, of  an  intention  or  purpose  not  therein 
expressed,  or  different  from  that  properly 
derived  from  its  terms,  are  within  the  rule ; 
and  unless  the  evidence  excluded  by  the  court 
below  had  that  effect,  it  was  wholly  im- 
material and  its  exclusion  of  no  legal  sig- 
nificance. It  was  competent  to  show,  as  was 
done  at  tlie  trial,  that  after  the  deed  and 
mortgage  were  delivered,  Burgett  and  wife 
went  to  live  at  the  home  of  Tuttle ;  but,  since 
by  the  terms  of  the  mortgage  they  were  en- 
titled to  receive  their  support  and  mainten- 
ance at  such  reasonable  place  as  they  might 
select,  the  fact  that  they  accepted  it  for  a 
time  at  Tuttle's  house  was  not  inconsistent 
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with  their  claim  that  thev  had  a  rfeht  to 
receive  it  elsewhere ;  nor  did  it  establish  a 
practical  construction  of  the  mortgagre  at 
Tariance  with  that  claimed  by  the  plaintiff 
in  the  action. 

8.  The  claim  most  earcestly  pressed  by 
the  plaintiff  in  error  is,  that  the  suit  of 
Burgett  to  set  aside  his  conveyance  and  re- 
cover back  the  property  transferred  to  Tuttle 
relieved  the  latter  from  the  further  perform- 
ance of  his  agreement.  It  may  be  accepted 
as  a  general  principle,  that  where  one  party 
refuses  performance  of  his  part  of  an  execu- 
tory agreement,  or  denies  his  obligation  to 
perform,  the  other  party  cannot  be  compelled 
to  perform  his  part  of  the  contract ;  but  the 
application  of  that  principle  here  is  not  so 
apparent.  Burgett  had  fully  performed  his 
part  of  the  contract  made  with  Tuttle,  by 
the  conveyance  of  the  farm  and  delivery  of 
the  personal  property  in  accordance  with 
its  terms.  Nothing  remained  for  him  to  do ; 
but  the  contract  was  executory  on  the  part 
of  Tuttle  onlv.  Having  concluded  he  had 
been  overreached  in  the  transaction,  Burnett 
sued  to  rescind  and  recover  what  he  had 
parted  with  under  it.  Tuttle  might  have 
accepted  the  offer  of  rescission  thus  made, 
which,  if  followed  with  a  reconveyance  and 
surrender  of  the  property,  or  by  a  decree 
restoring  the  property,  would  undoubtedly 
have  discharged  him  from  all  further  liabil- 
ity. But  he  resisted  the  suit  which  was 
abandoned  and  dismissed  without  trial, 
leaving  the  parties  in  the  same  situation  as 
if  it  had  never  been  commenced ;  and  if  the 
claim  he  now  malies  were  sustained,  he 
would  be  enabled  to  retain  both  the  property 
and  the  consideration  he  agreed  to  pay  for  it 
That,  we  thinlc  he  cannot  be  allowed  to  do. 
While  he  retained  the  property  his  obligation 
to  furnish  a  support  for  Burgett  and  his  wife 
was  a  continuing  one  so  long  as  they  lived, 
which  could  only  be  discharged  by  perform- 
ance, or  voluntary  relinquishment.  The  trial 
court  found  there  had  been  a  failure  to  per- 
form ;  and  the  suit  afforded  satisfactory  evi- 
dence of  a  purpose  on  the  part  of  Burgett  to 
secure  the  whole  of  the  property  for  his  use, 
instead  of  so  much  only  as  could  be  enforced 
tinder  the  mortgage,  from  which  an  intention 
to  forego  the  benefits  of  the  mortgage,  if  he 
failed  to  establish  his  right  to  the  restoration 
of  the  property,  could  not  reasonably  be  in- 
ferred. The  case  of  Jenkins  v.  Stetson,  9 
Allen,  128,  on  which  reliance  is  placed  by 
plaintiff  in  error,  rests  upon  the  general 
principle  we  have  stated.  There  a  suit  was 
brought  on  a  bond  by  which  the  plaintiff 
agreed  to  support  a  widow  and  her  two 
daughters  during  their  natural  lives,  in  con- 
sideration of  which  the  daughters  a)2:reed  to 
leave  to  him  and  his  heirs  all  of  their  per- 
aonal  property,  including  what  they  should 
receive  from  their  father's  estate.  The 
mother  and  one  of  her  daughters  having 
died,  the  surviving  daughter  took  up  her 
residence  with  a  brother-in-law,  and  after- 
ward left  her  personal  estate,  by  will,  to 
her  sisters.  There  was  no  evidence  that  the 
plaintiff  had  been  requested  to  furnish  any 
support  to  the  daughter  after  she  went  to 
her  brother-in-law's  house,  but  she  was  re- 
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quested  by  the  plaintiff  to  return  to  bit 
house  and  receive  her  support  there.  It  was 
held  that,  under  the  circumstances  of  that 
case,  a  failure  by  the  plaintiff  to  tender  the 
support  at  the  brother-in-law's  house  was 
not  a  breach  of  the  bond.  But  it  was  not 
held  that  the  daughter  was  not  entitled  to 
receive  it  there  if  she  had  so  requested,  nor 
that  a  failure  to  so  fumidi  after  demand 
made  would  not  have  been  a  breach.  The 
proposition  declared  is :    "It  is  not  sufficient 

Sroof  of  a  breach  of  a  bond  to  support  another 
uring  his  natund  life,  to  show  that  he  left 
the  house  of  the  person  bound  to  furnish  suc^ 
support  and  resided  elsewhere  for  several 
years,  without  at  any  time  requesting  him 
to  fulfil  his  agreement  or  in  any  way  ex- 
hibiting to  him  an  Intjntion  or  desire  to  hold 
him  to  the  performance  thereof."  It  will  be 
observed  that  the  agreement  under  which  the 
party  was  entitled  to  support  in  that  case, 
was  executory  on  her  part,  she  having  agreed 
to  leave  all  her  personal  property  to  the  plain- 
tiff as  the  consideration  for  his  promise  to 
support  her ;  and  that  she  did  not  perform  her 
part  of  the  agreement,  but  left  her  property 
to  other  persons.  That  feature  of  the  case, 
the  court  says, tended  "very  stroncrly  to  show 
that  it  was  her  intention,  without ~the  knowl- 
edge or  assent  of  the  plaintiff,  to  avoid  the 
obligation  of  the  contract  into  which  she  had 
enter jd  with  him,  and,  by  ceasing  to  receive 
support  at  his  hands,  to  get  rid  of  the  per- 
formance  of  her  part  of  this  mutual  obliga- 
tion.  Under  such  circumstances,  a  tender  of 
performance  by  the  plaintiff  was  unnecessary, 
and  no  inference  ora  failure  or  omission  by 
the  plaintiff  to  fulfil  the  agreement  would 
have  been  warranted."  * 

We  see  nothing  in  that  case  which  conflicts 
with  the  conclusion  we  have  reached  in  this 
one.  Here  the  contract,  as  we  have  seen,  en* 
titled  Burgett  and  his  wife  to  have  perform- 
ance of  it  by  Tuttle  at  such  reasonable  place 
as  they  should  select,  and  he  having  declared 
his  intention  not  to  furnish  them  support 
while  absent  from  his  house,  no  demand  upon 
him  was  necessary  to  an  action  on  the  mort- 
gage for  the  reasonable  value  of  ttielr  support 
by  others  while  so  absent. 

Judgment  afflrtned. 


STATE  of  Ohio,  ex  rel  John  C.  80H WART^ 

Ptjf,  in  Bit., 

e. 

Howard  FERRia 

(63  Ohio  6t  314.) 

*!•  Funds  raised  bgr  the  tazatloii  ef 
fk*aAelii8e8,  rigbts,  and  privileges  may  be  ap- 

^Headootes  by  the  Ooubt. 

Note.— For  recent  caMS  on  constitutionality  of 
statutes  providioflr  for  inberitaoce  taxes,  see  State 
V.  Alston  (Tenn.)  28  L.  B.  A.  178;  State  v.  Hamlin 
(Me.)  25  L.  U.  A.  633;  Mtoot  v.  Winthrop. (Ifaas.)  » 
L.  11.  A.  259. 

For  some  earlier  oases  on  the  subje2t,  see  noim 
to  He  Howe*B  Estate  (K.  Y.)  8  L.  R.  A.  8»t  As  Ro^ 
maine's  Estate  (N.  T.)  12  L.  B.  A.  4aL 
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plied  to  parpoaes  of  general  reyenoe,  or  any 
otber  purpose  authorised  by  statute. 
S*  A  law  of  a  g^eneral  nature*  which  is 
In  ftiU  foree  m  e^etr  part  of  the  state,  com* 
ptfes  with  9  86  of  art.  2  of  the  Ck>iistltutioii,  re- 
quiring laws  of  a  geDeral  nature  to  have  a  uni- 
form operation  throughout  the  state. 

3.  Tha  aet  of  April  80»  1894»  enttUed 
"An  Act  to  Impose  a  Direct  Inherit- 
ance Tax**  (U  Ohio  laws.  166),  by  its  exemp- 
tion from  taxation  of  the  right  to  reoetve  or  suc- 
ceed to  estates  not  exceeding  $80,000  in  value, 
and  taxing  the  whole  right  of  receiving  or  suc- 
ceeding- to  estates  which  exceed  that  sum  in 
value,  and  in  taxing  at  a  higher  rate  per  centum 
the  rigrht  to  receive  or  succeed  to  esutes  of  larger 
value  than  to  estates  of  smaller  value,  is  in  con- 
flict with  section  8  of  the  bill  of  rights  of  the 
OonstituUon  of  thiB  state,  which  declares  that  **all 
political  iK>weri8  inherent  in  the  people.  Gov 
emmentis  instituted  for  their  equal  protection 
and  beneftt;"  and  the  whole  act  is  therefore  un- 
constitutional and  void. 

4«  The  first  flection  of  the  14th  Amend- 
ment to  the  Conetitntion  of  the  United 
StateSv  which  provides  that  no  state  shall  '*deny 
to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws,**  is  not,  as  to  the  question 
in  this  case,  broader  than  the  8d  section  of  our 
UU  of  Eights. 

gune87,18eiL) 

ERBOR  to  the  Circuit  Court  for  HamiltoD 
County  to  review  a  judgment  in  favor  of 
defendaDt  in  a  mandamus  proceeding  to  com- 
pel him  as  probate  judge  to  take  the  necessary 
alepa  to  collect  an  inberitaDce  tax  upon  the 
ptoperiT  of  Qeorge  K  Duckworth,  deceased, 
aa  required  by  law.    AfflrmetL 

Statement  by  Biirket,  J. : 

This  case  was  commenced  in  the  circuit 
court  of  Hamilton  county,  in  the  name  of 
the  state  on  relation  of  John  C.  Schwartz, 
prosecuting  attorney,  against  Howard  Ferris, 
indge  of  the  probate  court  of  said  county,  in 
mandamus  in  the  nature  of  procedendo,  to 
eompel  the  judge  of  said  court  to  proceed 
and  perform  his  official  duties  under  the  act 
of  April  20,  1894,  entitled  "  An  Act  to  Impose 
•  Direct  Inheritance  Tax"  (91  Ohio  Laws, 
166),  as  applicable  to  the  estate  of  George 
K.  Duckworth,  who  was  a  resident  of  said 
county,  and  died  on  the  8th  day  of  May,  1894, 
leaving  an  estate  of  over  $50,000.  The  peti- 
tion says  that  letters  of  administration  have 
been  granted  to  the  widow,  Lucy  B.  Duck- 
worth ;  that  the  prosecuting  attorney  baa  made 
proper  application  to  the  said  probate  judge 
for  the  appointment  of  appraisers  to  appraise 
the  property  of  said  estate  for  the  purpose  of 
having  said  direct  inheritance  tax  assessed ; 
that  said  probate  judge  refused,  and  still  re* 
foses,  to  make  such  a]>pointment,  on  the 
ground  that  said  statute  is  UDConstitutional. 
To  this  petition  the  probate  judge  filed  a  de- 
murrer, which  was  sustained  by  the  circuit 
court  on  the  ground  that  the  statute  is  uncon- 
stitutional, and  to  which  plaintiff  excepted. 
Judgment  was  thereupon  rendered  in  lavor 
of  defendant  below.  A  petition  in  error  was 
fiirn  filed  in  this  court  to  reverse  the  judg- 
ment of  the  circuit  court. 
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Metsn.  John  C«  Sehwarta  and  Thomas 
H.  Darby,  for  plaintiff  in  error: 

Article  12,  §  d,  of  the  Constitution  only  ap- 
plies to  taxes  on  property  for  general  revenue. 

Baker  v.  Cincinnati,  11  Ohio  St  640;  West- 
ern U,  TOeg.  Co.  v.  Mayer,  28  Ohio  St.  635; 
Andereon  v.  Brewster,  44  Ohio  St.  686;  AdUr 
V.  Whitbeck,  Id.  666;  Ashley  v.  Ryan,  49  Ohio 
St.  604;  PittOmrgh,  C.dkSt.L.  B.  Co.  v.  8iate,  49 
Ohio  St.  189,  16  L.  R.  A.  880;  Wasson  v. 
Wayne  County  Comre.  49  Ohio  St.  622,  17  L. 
R  A.  796. 

The  direct  inheritance  tax  is  not  a  tax  oft 
property. 

The  character  and  purpose  of  a  law,  not 
less  than  its  constitutionality,  are  to  be  deter- 
mined by  its  operation  and  ^ect. 

Waseon  v.  Wayne  County  Comre.  49  Ohio  St. 
686,  17  L.  R.  A.  796;  State  v.  Sipp,  88  Ohio 
St.  199. 

Laws  substantially  the  same  as  the  one  under 
discussion  have  been  many  times  before  the 
courts  of  this  country,  state  and  Federal,  and 
in  all  cases  save  one  {Curry  v.  Spencer^  61  N. 
H.  624),  have  been  upheld,  and  they  have  been 
construed  to  be,  not  a  tax  on  the  property  it- 
self, but  a  bonus  or  price  exacted  from  the 
recipient  of  this  favor  at  the  hands  of  the 
state 

Byre  v.  Jacob,  14  Gratt.  428,  78  Am.  Dec 
867;  MiOer  v.  Com.  27  Gratt.  116;  Peters  v. 
Lynchburg,  76  Va.  980;  ikhoolfield  v.  Lynch- 
burg,  78  Va.  866;  State  v.  Dalrymple,  70  Md. 
299.  8  L.  R.  A.  872;  Tyson  v.  State,  28  Md. 
677;  PulUn  v.  Wake  Counfy  Comrs,  66  N.  0. 
861;  Mager  v.  Orima,  49  U.  S.  8  How.  491, 18 
L.  ed.  1169;  Wallace  v.  Myers,  88  Fed.  Rep. 
186,  4  L.  R.  A.  171;  Seholeu  v.  Bew,  90  U.  S. 
28  Wall.  881,  28  L.  ed.  99;  Be  Howard,  6  Denu 
487;  Minot  v.  Winthrop,  162  Mass.  118,  26  L. 
R.  A.  269  (1894);  StaU  v.  Hamlin,  86  Me.  496, 
26  L.  R.  A.  682. 

Article  2,  §  26,  of  the  Constitution  is  not 
violated  by  this  law  because  it  has  uniform 
operation  throughout  the  state. 

State  V.  ElUt,  47  Ohio  St  90;  Ex  parU 
Falk,  42  Ohio  St.  688.    - 

There  is  no  other  constitutional  provision 
applicable,  and  in  the  absence  of  such  there  is 
no  principle  of  equality  which  the  courts  are 
bound  to  recognize  and  enforce,  but  the  rem- 
edy for  unjust  and  discriminatory  taxation  ii 
with  the  legislature,  and  not  with  the  courts. 

Rirby  v.  Shaw,  19  Pa.  261;  Toungblood  v. 
SexUm,  82  Mich.  414,  20  Am.  Rep.  664;  AdUr 
V.  Whitbeck.  44  Ohio  St.  665;  McGvOoch  v. 
Maryland,  17  U.  S.  4  Wheat.  416,  4  L.  ed.  608; 
Veazie  Bank  v.  Fenno,  76  U.  8.  8  Wall.  688, 
19  L.  ed.  482. 

In  the  following  cases  graduated  taxes  have 
been  upheld! 

State  V.  Schlier,  8  Heisk.  ^1;  OuU  v.  Bieh- 
mond,  28  Gratt.  464,  14  Am.  Rep.  189;  Allen 
V.  Drew,  44  Vt.  187. 

The  question  as  to  tbe.apportionment  of  taxa* 
tion  in  Ohio,  upon  other  subjects  of  taxation 
than  property,  is  a  purely  legislative  question. 
.Marmet  v.  State,  45  Ohio  St.  65;  BelVs  Gap 
B.  Co.  V.  Pennsylvania,  184  U.  S.  287,  88  U 
ed.  896. 

A  collateral  inheritance  tax  law  is  not  in 
conflict  with  United  States  Const.  14th  Amend« 

State  V.  Hamlin,  86  Me.  496,  25  L.  R.  A. 
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682;  y&rth0m  Indiana  B.  Co.  v.  Connelly,  10 
Ohio  St.  165. 

Under  this  law  the  subjects  of  taxation  are 
classified  and  the  tax  is  uniform  within  these 
daises 

Stale  V.  Fehlier,  8  Heisk.  281 ;  Culd  ▼.  Rich- 
mond,  28  Gratt.  464.  14  Am.  Rep.  189;  AUen 
V.  Drew,  44  Vt.  187. 

Mr,  J.  K.  Richards,  also,  for  plaintiff  in 
error. 

Messrs,  Thomas  McDoug^all  and  Alfred 
C.  Cassett,  for  defendant  in  error: 

The  inheritance  tax  is  a  tax  on  property  for 
the  purpose  of  general  revenue. 

The  tax  is  either  upon  the  person  or  the 
property,  and  to  say  that  it  is  a  tax  on  the 
"succession,"  as  distinguished  from  the  person 
or  the  property  is  to  state  something  that  is 
unthinkable. 

Cooley,  Taxn.  p.  15;  State  Tax  on  Foreign- 
hM  Bonds,  82  U.  8.  15  Wall  819,  21  L.ed.  186. 

A  tax  on  property  is  an  exaction  by  the  state 
of  a  certain  described  property,  irrespective 
of  who  its  owner  may  be,  and  which  the 
state  collects  from  the  property  in  whatever 
hands  it  may  be  found. 

A  tax  on  persons  is  an  exaction  by  the  state 
from  certain  prescribed  persons*  and  which  is 
irrespective  of  the  form,  substance,  or  situs  of 
the  property  owned  by  such  persons. 

A  tax  on  property,  whose  operation  is  to 
make  an  exaction  from  certain  described  prop- 
erty, shall  be  held  to  be  a  tax  on  the  property 
itself,  and  shall  be  held  within  the  restrictions 
to  which  such  laws  are  subject,  whatever  it  may 
be  called  in  the  act. 

Pittsburgk,  C.  d  St.  L,  R.  Co.  v.  State,  49 
Ohio  St.  189,  16  L.  K.  A.  880. 

The  supreme  court  of  Pennsylvania  has  uni- 
formly decided  this  tax  to  be  a  tax  on  property 
itself. 

Com.  V.  Smith,  5  Pa.  142;  Re  Short's  Estate, 
16  Pa.  68:  Hood's  Estate,  21  Pa.  106;  Strode  v. 
Com,  52  Pa.  181;  Clymer^,  Gam.  Id.  1^9;CV?m. 
V.  Coleman,  Id.  468;  Drayton's  App.  61  Pa.  172; 
MilUr  V.  Com.  Ill  Pa,  821;  Re  Bittinger's  Es- 
tate, 129  Pa.  888. 

The  law  must  be  construed  as  it  is  written. 

It  is  not  within  the  province  of  the  court  to 
disregard  the  plain  language  of  the  statute  and 
conjecture  what  the  legislature  might  have 
meant. 

Re  Hathawa^s  WiU,  4  Ohio  St.  888;  Wood- 
bury V.  Berry.  18  Ohio  St.  456;  State  v.  Peck, 
25  Ohio  St.  26;  Woodwarth  v.  State,  26  Ohio  St. 
196;  Qrogan  v.  Garrison,  27  Ohio  St.  50. 

The  inheritance  tax  is  a  tax  for  the  purpose 
of  general  revenue. 

Pittsburgh,  C,  db  St.  L.  R,  Co.  ▼.  State,  49 
Ohio  St.  189, 16  L.  R  A.  880. 

The  direct  Inheritance  tax  must  comply  with 
the  provisions  of  art.  12,  §  2,  Ohio  Const. 

ZanesviUe  v.  Richards,  6  Ohio  St.  589;  Hill 
T.  Higdon,  Id.  248.  67  Am.  Dec.  289;  Reeves  y. 
Wood  County,  8  Ohio  St.  883;  Baker  v.  Cinnn- 
nati.  11  Ohio  St.  684;  Cincinnati  Cos  Light  db 
a  Co,  V.  State,  18  Ohio  St.  287;  State  y.  Frame, 
89  Ohio  St. 899;  WesUrn  U.Tel^.Co.y. Mayer, 2S 
Ohio  St.  521;  State  v.  Reinmund,  45  Ohio  St. 
214;  State  v.  Bipp,  88  Ohio  St.  199;  Adler  v. 
Whiibeek,  44  Ohio  St.  589;  Anderson  v.  Brews- 
ter, Id.  676;  MarmetY,  State,  45  Ohio  St.  68; 
As/iley  v.  Ryan,  49  Ohio  St.  604. 
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The  direct  inheritance  tax  law  violates  art  13^ 
§  2,  Ohio  Const. 

Where  the  burden  of  a  tax  falls  on  the  thing 
which  is  the  subject  of  taxation,  the  tax  is  to 
be  considered  as  laid  on  the  thing  rather  than 
on  him  who  is  charged  with  the  duty  of  paying 
it  into  the  treasury. 

Brown  v.  Maryland,  25  U.  S.  12  Wheat.  486, 
6  L.  ed.  684;  Welton  v.  Missouri,  91 U.  S.  275, 
28  L.  ed.  847;  Western  U,  Teleg,  Co.  v.  Texas,. 
105  U.  8.  400.  26  L.  ed.  1067;  Western  U.  Teleg. 
Co,  V.  Atty.  Gen.  125  U.  S.  580,  81  L.  ed.  790; 
State  V.  Hipp,  88  Ohio  St.  199. 

While  it  purports,  generally  speaking,  to 
levy  a  tax  upon  decedent's  ef>tates.  it  makes  an 
unlawful  exemption  of  estates  less  than  120,- 
000  in  value. 

ExchangeBank  v.  Hines,  8  Ohio  St  18;  Za)  e^ 
HUe  V.  Richards,  5  Ohio  St.  598;  Fields  v. 
Highland  County  Comrs.  86  Ohio  St  476. 

The  law  does  not  tax  the  property  by  a  uni* 
form  rule  or  rate  per  cent 

Zanesville  v.  Richards,  supra;  State  v.  CfoT' 
man,  40  Minn.  282,  2  L.  K.  A.  701;  Exchange 
Bank  v.  Hines,  8  Ohio  St  15. 

Messrs.  Pastont  Warring^on,&  Boutet» 
Edward  S.  Rawson.  W.  F.  Ampt«  and 
Bojrnton  ft  Horr.  also  for  defendant  In  or- 
ro" 

Barkett  J.,  delivered  the  opinion  of  ih» 
court : 

This  case  has  been  argued  with  marked 
ability  on  both  sides,  and  the  arguments  have 
greatly  aided  the  court  in  reaching  its  final 
conclusions.  We  have  carefully  examined 
and  considered  all  the  cases  cited  by  coun- 
sel, and  many  others,  and  shall  state  rather 
the  conclusions  reached  than  lengthy  argu- 
ments in  support  thereof. 

The  1st  section  of  the  statute  in  questioo 
is  as  follows:  ** Section  1.  Be  it  enacted  by 
the  general  assembly  of  the  state  of  Ohio, 
that  all  property  Within  the  jurisdiction  of 
this  state,  and  any  interest  therein,  whether 
belonging  to  inhabitants  of  this  state  or  not, 
and  whether  tangible  or  intangible,  includ- 
ing annuities,  which  shall  pass  by  will  or  by 
the  intestate  laws  of  this  state,  or  by  deed, 
grant,  sale,  or  gift,  made  or  intended  to  take 
effect  in  possession  or  enjoyment  after  the 
death  of  the  grantor,  to  the  use  of  the  father, 
mother,  husband,  wife,  brother,  sister,  niece, 
nephew,  lineal  descendant,  adopted  child,  or 
person  recognized  as  an  adopted  child  and 
made  a  legal  heir  under  the  provisions  of 
section  4182  of  the  Revised  Statutes  of  Ohio, 
or  the  lineal  descendant  thereof,  the  lineal 
descendant  of  any  adopted  child,  the  wife  or 
widow  of  a  son,  the  husband  of  a  daughter 
of  decedent,  or  of  any  one  in  trust  for  such 
person  or  persons,  shall  be  liable  to  a  tax 
as  follows,  to  wit :  When  the  value  of  the 
entire  propertv  of  such  decedent  exceeds  the 
sum  of  $20,600  and  does  not  exceed  the  sum  of 
$50,000,  1  per  cent;  when  it  exceeds  $50,000 
and  does  not  exceed  $100,000,  H  P^i"  cent; 
when  it  exceeds  $100,000  and  does  not  ex- 
ceed $200,000,  2  per  cent;  when  it  exceeda 
$200,000  and  does  not  exceed  $800,000,  8  per 
cent ;  when  it  exceeds  $800,000  and  does  not 

1  exceed  $500,000,  8i  percent;  when  it  exceeds 
$500,000  and  does  not  exceed  $1,000,000,  4 
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per  cent;  and  when  !t  exceeds  $1,000,000,  5 
per  cent ;  75  per  cent  of  such  tax  to  be  for 
Che  use  of  the  state,  and  25  per  cent  for  the 
use  of  the  county  wherein  the  same  is  col- 
lected ;  and  all  administrators,  executors,  and 
trustees  shall  be  liable  for  all  such  taxes, 
with  lawful  interest,  as  hereinafter  provided, 
until  the  same  shall  have  been  paid  as  here- 
inafter directed.  Buch  taxes  shall  become 
due  and  payable  immediately  upon  the  death 
of  the  decedent,  and  shall  at  once  become  a 
lien  upon  said  property. "  It  is  this  first  sec- 
tion that  is  claimed  to  be  unconstitutional, 
and  which  was  so  held  by  the  circuit  court. 

In  view  of  the  authorities  cited,  it  must 
be  conc^'dcd  that  the  general  assembly  h&s 
the  power  to  pass  an  inheritance  tax  for  pur- 
poses of  general  revenue,  unless  prohibited 
ty  the  Constitution  of  our  state.  Properly 
understood,  it  is  not  the  right  to  transmit, 
but  the  right  and  privilege  to  receive,  that 
is  taxed.  The  right  to  dispose  of  property 
<iiiring  the  lifetime  of  the  owner  cannot  be 
separated  from  the  propertv  itself,  and  there- 
fore to  tax  the  right  of  disposal  by  contract 
in  the  lifetime  of  the  owner,  even  though  to 
take  effect  at  his  death,  is  to  tax  the  prop- 
erty itself.  But  the  right  to  dispose  of  the 
property  by  will  or  descent,  taking  effect 
after  the  death  of  the  owner,  is  not  so  closely 
connected  with  the  rifsht  of  property,  and  ft 
is  not  80  clear  that  such  right  may  not  be 
taxed.  But  when  the  right  to  receive  the 
property  is  considered,  it  is  clear  that  the 
riicht  is  distinct  and  separate  from  the  prop- 
erty itself,  and  the  state  may  tax  this  right 
to  receive  property,  and  this  is  so  whether 
the  property  is  disposed  of  by  the  owner  dur- 
ing his  lifetime  or  at  his  death.  This  right 
to  receive  property  is  under  the  control  of 
the  legislature,  and  it  has  the  power  to  reg- 
ulate and  lav  such  burdens  thereon  as  it  may 
see  fit,  within  the  provisions  of  the  Constitu- 
tion. To  regulate  by  taxation  or  otherwise 
the  privilege  or  right  to  receive  property,  is 
not  in  confiict  with  the  1st  section  of  the  bill 
ot  rights,  which  recognizes  the  inalienable 
light  of  acquiring,  possessing,  and  protecting 
property.  Were  It  otherwise,  all  our  laws  as 
to  wills,  descent,  distribution,  and  convey- 
ances would  be  unconstitutional. 

It  is  urged,  however,  that  the  statute  in 
question  does  not  tax  the  right  or  privilege 
of  receiving  property,  but  taxes  tJie  property 
itself.  It  must  be  conceded  that  the  lan- 
guage used  in  the  statute  is  upon  its  face 
clearly  a  taxation  of  the  property  itself,  and 
not  oJ:  the  right  to  acquire  property.  And 
for  myself,  I  think  this  is  the  true  construc- 
tion of  the  act.  Others  of  the  court,  how- 
ever, think  that  when  the  operation  and  ef- 
fect of  the  statute  are  considered,  it  may  be 
regarded  as  taxing  the  right  or  privilege, 
rather  than  the  property.  Certain  it  is  that 
the  only  thing  that  can  be  constitutionally 
taxed  is  the  right  or  privilege  of  succession, 
and  a  statute  having  such  taxation  in  view 
should  express  its  purpose  in  words  appli- 
cable to  such  subject-matter  of  taxation. 

It  is  conceded  by  all  parties  that,  if  this 
statute  imposes  a  tax  on  property,  it  is  un- 
constitutional. As  a  majority  of  the  court 
aie  of  opinion  that  it  Is  not  a  tax  on  prop- 
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erty,  but  upon  the  right  to  receive  property, 
the  statute  must,  as  to  this  point,  be  sua- 
tained. 

It  is  also  contended  that  this  tax  is  a  tax 
on  property,  because  it  is  made  a  lien  upon 
the  real  estate  received ;  and  cases  are  cited 
sustaining  this  view.  lie  BiUinger*e  Eetate, 
129  Pa.  844.  The  sUtute  in  that  case  pro- 
vides as  follows:  **The  tax  on  real  estate 
shall  remain  a  lien  on  the  real  estate  on 
which  the  same  is  charged  until  paid"  (Pa. 
act  May  6,  1887 ;  Pub.  Laws,  79)  ;  while  the 
statute  in  this  state  provides  simply  that  the 
inheritance  tax  ** shall  at  once  become  a  lien 
upon  said  property."  But,  aside  from  the 
difference  in  the  words  of  the  statute,  there 
is  no  force  in  the  contention.  If  the  legis- 
lature has  the  power  to  assess  a  tax  upon  the 
right  to  receive  and  succeed  to  property,  it 
clearly  has  tbe  right  to  make  sucn  tax  a'lien 
upon  the  property  received  by  the  use  of  such 
right ;  and  tlae  making  of  such  lien  does  not 
change  the  tax  from  a  tax  upon  the  right  to 
receive  to  a  tax  upon  the  property  received 
under  the  right. 

Next,  it  is  urged  that,  if  the  statute  im- 
poses a  tax  only  upon  tbe  right  or  privilege 
to  receive  property,  as  the  taxation  thereby 
imposed  is  for  general  revenue,  it  is  in  con- 
flict with  section  2  of  article  12  of  the  Con- 
stitution, which  provides  that  laws  shall  be 
passed  taxing  by  a  uniform  rule  all  prop- 
erty according  to  its  true  value  in  mooey. 
The  claim  is  that  for  purposes  of  general 
revenue  property  only  can  be  taxed.  The 
Constitution  is  silent  as  to  the  application 
of  the  fund  arising  on  taxation  on  subjects 
other  than  property.  The  Constitution  be- 
ing silent,  it  follows  that,  if  such  taxes  can 
be  levied  and  collected  at  all.  their  applica- 
tion is  within  the  sole  and  exclusive  power 
and  discretion  of  the  general  assembly.  The 
power  of  taxation,  without  limitation,  is 
given  in  section  1,  article  2,  of  the  Consti- 
tution, which  provides  that  "the  legislative 
power  of  this  state  shall  be  vested  in  a  gen- 
eral assembly,  which  shall  consist  of  a  Senate 
and  a  House  of  Representatives."  In  WfaUrn 
U.  TeUg,  Co,  v.  Mayer,  28  Ohio  St.  521,  it 
wa&  held  that  the  general  grant  of  legisla- 
tive power  vest^  in  the  general  assembly 
by  this  section  includes  the  power  to  collect 
revenue  for  public  purposes,  and  the  limita- 
tions on  the  exercise  of  this  power  are  to  be 
found  in  other  provisions  of  the  Constitution. 
In  Hill  V.  Higdon,  5  Ohio  St.  243,  67  Am. 
Dec.  289,  it  is  said  by  the  court :  **  In  our 
present  Constitution,  as  well  as  in  the  former, 
the  general  grant  of  legislative  authority 
includes  the  power  of  taxation  in  all  its 
forms.  Restrictions  upon  its  exercise  are  to 
be  looked  for  in  other  parts  of  the  instru- 
ment." The  power  of  taxation  granted  in 
the  1st  section  of  the  l?d  article,  being  un- 
limited, is  broad  enough  to  include  the  power 
to  tax  rights,  privileges,  and  franchises.  Is 
there  any  limitation  upon  this  power  found 
in  any  other  section  of  the  Constitution?  The 
only  section  which  it  is  claimed  limits  this 
power  is  section  2  of  article  12.  That  section 
IS  in  the  following  words:  ''Laws  shall  be 
passed  taxing  by  a  uniform  rule  all  moneys, 
credits,  investments  in  bonds,  stocks,  loint- 
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•tock  companies  or  otherwise ;  and  also  all 
real  and  personal  propextj,  according  to  its 
true  value  In  money ;  but  burying  grounds, 
public  houses,  houses  used  exclusively  for 

f public  worsliip,  institutions  of  purely  pub- 
ic charity,  public  property  used  exclusively 
for  any  public  purpose,  and  personal  prop- 
erty to  an  amount  not  exceeding  in  value 
$200  for  each  individual,  may,  by  general 
laws,  be  exempted  from  taxation;  but  all 
such  laws  shall  be  subject  to  alteration  or 
repeal ;  and  the  value  of  all  property  so  ex- 
empted shall,  from  time  to  time,  bie  ascer- 
tained and  published,  as  may  be  directed  by 
law."  It  will  be  noticed  that  this  section 
is  not  a  limitation  upon  the  power  to  tax 
rights,  privileges,  and  franchises,  because 
the  limitation  Dv  this  section  imposed  is  as 
to  the  taxation  of  property ;  that  is,  moneys, 
credits,  investments  in  bonds,  stocks,  joint- 
stock  companies,  or  otherwise,  and  also  real 
and  personal  property.  Nothing  whatever 
is  said  about  rights,  privileges,  or  franchises, 
and  therefore  this  section  cannot  fairly  be 
construed  as  a  limitation  of  the  power  to  tax 
rights,  privileges,  and  franchises,  unless  they 
afe  property,  within  the  meaning  of  this  sec- 
tion of  the  12th  article.  That  a  franchise 
is  not  property,  within  the  meaning  of  said 
section,  was  held  by  this  court,  for  reasons 
which  seem  unanswerable,  in  Exchange  Bank 
V.  Hines,  8  Ohio  St.  1.  The  court  says  on 
page  8:  "A  corporate  franchise,  therefore, 
being  a  mere  privilege,  or  right  of  authority 
by  the  government.  Is  not  property  of  any 
description,  and  consequently  not  subject  to 
taxation  under  the  above  provisions  of  the 
Constitution.**  It  will  be  noticed  that  the 
court  here  says  that  a  franchise  is  not  such 
property  as  can  be  taxed  under  tlie  above 
provisions  of  the  Constitution.  The  provi- 
sions referred  to  arc  those  contained  in  section 
2  of  article  12.  That  a  franchise  is  valuable, 
and  in  that  sense  property,  has  sometimes 
been  held ;  but  it  is  not  property,  in  the 
sense  used  in  said  section  of  the  Constitu- 
tion, and  its  taxation  is  not  by  that  section 
limited  or  restricted. 

With  tlic  power  of  taxation  of  rights, 
privileges,  and  franchises,  granted  by  the 
1st  section  of  the  2d  article,  unlimited  and 
unrestricted  by  other  parts  of  the  Constitu- 
tion, what  authority  is  there  to  limit  and 
restrict  this  kind  of  taxation  to  purposes 
otiier  than  for  general  revenue?  No  warrant 
therefor  is  found  in  the  Constitution.  This 
court,  in  Exchange  Bank  v.  Ernes,  supra, 
after  quoting  the  2d  section  of  the  12th  arti- 
cle, on  pa^e  10.  by  Bartley,  Ch.  J.,  says: 
"The  manifest  elTect  of  this  constitutional 
provision  is  to  make  property  the  basis,  and 
the  sole  basis,  of  taxation.  **  Again,  on  page 
40,  the  court,  by  Thurman,  J. ,  says :  **  The 
objects  of  taxation  declared  in  tliat  instru- 
ment are  the  real  and  personal  property  and 
choses  in  action  in  the  state.  **  The  part  of 
the  Constitution  under  consideration  was  the 
2d  section  of  article  12,  and  nothing  what- 
ever is  said  about  the  general  grant  of  power 
found  in  section  1  of  ^article  2.  Tli  rough- 
out  the  whole  case  of  Exchange  Bank  v. 
Ilines,  section  3  of  article  12  is  rpgarded  as 
the  granting  of  the  power  of  taxation,  in- 
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stead  of  a  limitation  and  restriction  of  the 
general  power  granted  in  section  1  of  article 
2.     That  such  is  not  the  true  or  correct  con- 
struction of  the  Constitution  is  now  univer- 
sally conceded.     That  construction  was  not 
necessarv  to  the  decision  of  the  question  theik 
before  the  court,  but  it  did  not  lead  to  an 
incorrect  determination  of  that  case.    It  mat- 
tered not  in  that  case  whether  the  grant  of 
power  of  taxation  was  found  in  section  1  of 
article  2  or  in  section  2  of  article  12 ;  nor 
whether  section  2  of  article  12  was  a  grant 
of  power  of  taxation  or  a  limitation  of  the 
power  granted  by  the  other  section  of  the 
Constitution.     The  question  for  determina- 
tion in  that  case  was  as  to  taxation  of  bankfr 
under  section  8  of  article  12,  and  that  led  %o- 
the  question  as  to  whether  section  2  of  that 
article  permitted  the  deduction  of  debts  from 
moneys  and  credits.     .The  question  before 
the  court  had  relation  to  property  only,  and, 
construing  section  2  of  article  12  as  a  grant 
of  power,  instead  of  a  limitation  of  power 
granted  in  another  section,  and  as  nothing 
except  property  is  spoken  of  as  taxable  in 
said  section  2,  the  court  held  that  what  was 
therein  expressed  as  taxable  by  implication 
excluded  everything  else,  and  therefore  an- 
nounced the  rule  that  under  said  section  the 
sole  basis  of  taxation  is  property.    That  prop- 
erty is  not  the  sole  basis  of  taxation  under 
the  power  granted  by  section  1  of  article  f^ 
appears  by  many  decisions  of  this  court, 
among  which  are  the  following:     Wegtenh 
U,    meg.    Co,   V.    Mayer,  28  Ohio  St  683; 
Baker  v.  Cincinnati,  11  Ohio  St.  540 ;  Adier 
V.    Whitbeck,  44  Ohio  St.  565;  Andentm  v. 
Brewster,  44  Ohio  St.  585 ;  State  v.  Reinmund, 
45  Ohio  St.  214 ;  Ashley  v.  Byan,  49  Ohio  St 
504 :  MeU  v.  Hagerty,  51  Ohio  St  521. 

The  error  of  regarding  the  2d  sectii>n  of 
article  12  as  a  grant  of  power  of  taxation, 
instead  of  a  limitation  upon  that  power,  was 
carried  into  the  decision  of  the  case  of  ZaneS' 
ville  V.  Richards,  5  Ohio  St.  589,  but  was 
partly  corrected  in  Hill  v.  Higdon,  Id.  248, 
67  Am.  Dec.  289,  and  fully  corrected  in 
Reeoes  v.  Wood  County,  8  Ohio  St  888.  The 
court,  on  page  592,  in  5  Ohio  St.,  by  Ran- 
ney,  Ch.  J.,  says:  "The  public  burdens  ard 
made  to  rest  upon  the  property  of  the  state, 
and  whenever  money  is  to  be  raised  by  taxa- 
tion, the  positive  injunction  is,  that  'laws 
shall  be  passed  taxing  by  a  uniform  rule 
all  moneys,  credits,  investments  in  bonds, 
stocks,  joint- stock  companies,  or  otherwise; 
and  also  all  real  and  personal  property, — ac- 
cording to  its  true  value  in  money. '  "  That 
the  public  burdens  are  not  made,  by  the 
Constitution,  to  rest  exclusivelv  upon  the 
property  of  the  state,  is  shown  by  the  cases 
above  cited,  and  that  which  is  spoken  of  as 
an  injunction  that  laws  shall  be  passed  tax- 
ing by  a  uniform  rule  all  moneys,  etc.,  is, 
instead  of  an  injunction,  a  restriction  and  lim- 
itation upon  the  general  power  of  taxation 
granted  by  section  1  of  article  2.  In  the  Zane*- 
ville  Case,  supra,  the  question  was  whether 
an  exemption  of  lands,  not  laid  out  into  lots, 
within  the  city  of  Zanesville,  from  all  taxes 
except  for  road  purposes,  was  constitutional. 
The  2d  section  of  article  12  was  again  re> 
carded  as  the  source  of  the  power  of  taxa* 
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tion,  but,  as  only  taxes  on  property  were 
under  consideration,  this  led  to  no  erroneous 
results  in  that  case ;  and  the  court  held  that 
all  lands  within  the  city  limits  must  be  taxed 
for  all  purposes  for  which  lots  were  taxed. 
The  court  says :  **  No  tax,  either  for  state, 
county,  township,  or  corporation  purposes, 
can  lie  levied  without  express  authority  of 
law ;  and  this  section  of  the  Constitution  is 
equally  applicable  to,  and  furnishes  the  gov- 
erning principle  for,  all  laws  authorizing 
taxes  to  be, levied  for  either  purpose."  If  by 
the  applicability  and  governing  principle  is 
meant  equality  of  taxation  of  property  with- 
out exemption, — that  is,  that  when  some 
property  in  a  city  is  taxed  for  state,  county, 
township,  or  corporation  purposes,  all  prop- 
erty within  the  city  must  be  taxed  for  the 
same  purposes  without  exemption, — it  is  cor- 
rect. But  if  it  means,  as  we  think  it  does 
not,  that  subjects  of  value,  other  than  what 
are  regarded  property  within  said  section, 
cannot  be  taxed  for  state,  county,  township, 
or  corporation  purposes,  it  is  incorrect.  That 
the  former  was  meant  clearly  appears  from 
the  subject-matter  under  consideration.  The 
question  as  to  the  taxation  of  rights,  privi- 
leges, and  franchises  was  not  under  consid- 
eration, and  the  languaj^e  used  is  not  appli- 
cable thereto. 

Speaking  of  the  94th  section  of  the  tax  law, 
the  court  says,  on  page  592,  that  it  seems  to 
imply  that  municipal  corporations  might  ex- 
ist which  were  authorized  to  tax  only  such 
real  estate  as  was  laid  out  into  lots'  when 
platted  and  recorded.  The  court  does  not  so 
construe  that  section,  and  says  that,  if  so 
construed,  it  would  conflict  with  section  2 
of  article  12.  The  ouestion  under  considera- 
tion being  whether  lands  within  the  city  not 
laid  out  into  lots  could  be  taxed  for  purposes 
other  than  road  purposes,  the  court  says: 
*"  We  are  clear  in  the  opinion  that  if  it  [@  94] 
means  what  is  claimea  for  it,  and  intends  to 
provide  for  the  exemption  of  any  part  of  the 
property  in  a  municipal  corporatiou  other- 
wise subject  to  taxation,  from  contributinir 
its  proportion  to  the  general  revenue  fund, 
it  is  in  conflict  with  the  2d  section  of  the 
12tb  article  of  that  instrument,  and  should 
be  treated  as  a  nullity."  This  is  the  first 
time  in  the  line  of  decisions  that  ''general 
revenue"  is  mentioned.  It  will  be  noticed 
that  it  is  property,  and  not  franchises,  that 
cannot  be  exempted  from  contributing  to  the 
"general  revenue"  fund.  It  will  further  be 
noticed  that  it  is  not  stated  here  that  only 
tax  on  property  can  contribute  to  the  general 
revenue  fund.  The  full  force  of  the  decision 
Is  that  property  cannot  be  exempted  from  con- 
tributing to  the  general  revenue  fund.  The 
court,  in  the  ZanesviUe  Case,  says  that  prop- 
erty cannot  be  exempted  from  contributing 
to  the  general  revenue  fund ;  and  when  ref- 
erence 7s  made  to  that  case  in  the  case  of  Hill 
V.  Eigdon,  eupra,  the  word  "property"  is  still 
retained  ;  the  court  saying  on  page  246 :  "  In 
the  case  of  Zaneeville  v.  lUdtardi,  decided  at 
the  present  term,  we  have  held  that  this  sec- 
tion is  equally  applicable  to,  and  furnishes 
the  governing  principle  for,  all  laws  levy- 
ing taxes  for  geneml  revenue,  whetlier  for 
state,  county,  township,  or  corporation  pur- 
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poses;  and  that  it  requires  a  uniform  rate 
per  cent  to  be  levied  upon  all  property,  ac- 
cording to  its  true  value  in  money,  within 
the  limits  of  the  state,  or  the  local  subdi- 
vision for  which  the  revenue  is  collected.* 
The  governing  principle  here  referred  to  is 
that  all  property  shall  be  taxed  according  ta 
its  true  value,  in  money,  when  raising  rev- 
enue for  state,  county,  township,  or  corpo- 
ration purposes,  and  that  there  can,  in  such 
cases,  be  no  exemption  of  property,  except  as 
provided  !h  said  section.  This  verv  clearly 
appears  when  the  whole  case  is  read,  and  by 
what  immediately  precedes  the  part  above 
quoted.  The  question  In  the  case  was  whether 
special  assessments  for  street  improvementa 
were  constitutional  or  not.  There  was  no 
question  involved  whether  or  not  general  rev- 
enue could  be  raised  by  a  tax  on  franchises 
or  privileges,  and  what  Is  said  as  to  taxation 
for  general  revenue  is  to  show  that  in  rais- 
ing general  revenue  there  can  be  no  exemp- 
tion of  propel tj  other  than  is  provided  in 
section  2  of  article  12.  And  when  the  court 
says,  on  page  249,  that  "  the  2d  section  of  the 
12th  article  has  established  the  principles 
upon  which  all  taxes  for  general  revenue 
purposes  must  be  levied,"  the  principles  re- 
ferred to  are  the  principles  of  equality,  and 
that  all  property  must  be  taxed,  without 
exemption,  as  provided  for  in  said  section. 
That  this  is  so  is  shown  by  the  language 
used  by  the  court,  the  subject-matter  under 
consideration,  and  the  fact  that  those  are  the 
only  principles  found  in  said  section.  Gen- 
eral revenue  is  not  mentioned  in  the  section. 
In  order  to  sustain  assessments  for  street  im- 
provements, the  court,  in  this  case  of  HiU 
V.  Higdon,  abandoned  the  position  that  the 
2d  section  of  article  12  was  the  source  of  the 
power  of  taxation,  and  the  concession  was 
made  that  **  the  general  grant  of  legislative 
authority  includes  the  power  of  taxation  in 
all  its  /orms,"  and  that  "restrictions  upon 
its  exercise  are  to  be  looked  for  in  other  parts 
of  the  instrument."  The  doctrine  and  line 
of  decisions,  that  general  revenue  cannot  be 
raised  otherwise  than  by  a  tax  on  prupertv, 
are  both  based  upon  the  above  cases  of  Ex- 
change Bank  v.  Bines,  Zanestille  v.  Richards, 
and  Hill  v.  Higdon,  none  of  which  support 
the  doctrine,  but  decide  that  in  raising  gen- 
eral revenue  all  property  must  be  taxed, 
without  exemption,  as  provided  in  said  2d 
section.  The  cases  following  the  above  three 
cases  refer  to  the  doctrine  as  well  understood 
and  settled  by  those  cases,  without  examin- 
ing the  doctrine  anew  to  see  whether  or  not 
it  Is  well  founded.  The  doctrine  is  not  neces- 
sary to  a  proper  decision  of  any  of  the  cases 
in  which  reference  is  made  thereto,  and  all 
of  them  not  heretofore  overruled  were  cor- 
rectly decided  without  its  aid,  including 
Wasson  v.  Wayne  Gcninty  Oomrs.  49  Ohio 
St.  622,  17  L.  R.  A.  795 ;  and  Pittsburgh,  C. 
d  8t,  L.  R,  Go,  V.  State,  49  Ohio  St.  189,  1ft 
L.  R.  A.  880.  In  none  of  those  cases  is  the 
doctrine  sustained  that  general  revenue  can- 
not be  constitutionally  raised  by  taxation  on 
franchises,  rights,  and  privileges:  but  the 
doctrine  sustained  is  that,  when  general  rev- 
enue is  to  be  raised  bv  taxation  on  property^ 
all  the  property  of  the  state,  county,  town^ 
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«hip,  or  oorporation  must  be  taxed  without 
exemption,  as  provided  in  said  section  2  of 
article  12  of  the  Constitution.  It  follows, 
therefore,  that  imposing  the  tax  in  Question 
upon  the  right  to  receive  property  does  not 
tender  the  act  unconstitutional. 

Next  it  is  urged  that  the  statute  in  ques- 
tion is  in  conflict  with  section  26  of  article 
2  of  the  Constitution,  which  provides  that 
'*'all  laws  of  a  general  nature  shall  have  a  uni- 
form operation  throughout  the  state. "  This 
flection  of  the  Constitution  is  not  intended  to 
ji^uarantee  the  equal  protection  of  all  the  in< 
habitants  of  the  state  but  only  to  provide  that 
laws  of  a  general  nature  shall  be  in  force  in 
all  parts  of  the  state.  State  v.  NeUon,  62 
Ohio  St.  — ,  26  L.  R.  A.  817,  and  the  cases 
there  cited. 

In  the  next  place,  it  is  urged  that  the  stat- 
ute in  question  is  unconstitutional  in  this : 
that  it  exempts  estates  of  $20,000  and  under 
from  all  taxation,  and  in  case  the  estate  ex- 
ceeds $20,000  it  taxes  the  entire  estate  with- 
out any  exemption  whatever;  and  also  in 
this :  that  larse  estates  are  taxed  at  a  higher 
rate  per  cent  than  smaller  ones.  Section  2  of 
the  bill  of  rights  provides  as  follows :  ^  All 
political  power  is  inherent  in  the  people. 
Government  is  instituted  for  their  equal  pro- 
tection and  benefit."  This  statute  is  in  di- 
rect conflict  with  this  section  of  the  bill  of 
rights.  If  government  is  instituted  for  the 
equal  protection  and  benefit  of  the  people, 
it  follows  that  laws  which  are  passed  under 
a  j^overnment  so  instituted  must  likewise  be 
for  the  equal  protection  and  benefit  of  the 
people.  This  statute  fails  to  protect  equally 
the  people  who  exercise  the  right  and  privi- 
lege of  receiving  or  succeeding  to  property. 
The  rignt  to  receive  the  first  $20,000  of  an  es- 
tate not  exceeding  that  sum  is  protected  from 
taxation,  while  the  right  to  receive  the  first 
$20,000  of  an  estate  exceeding  that  sum  is 
taxed  the  sum  of  $200.  This  is  not  equal  pro- 
tection. Again,  the  right  to  receive  $50,000 
worth  of  property  of  an  estate  not  exceeding 
that  sum  is  taxed  $500,  while  the  right  to 
receive  $50,000  of  an  estate  exceeding  that 
sum  is  $750.  This  is  not  equal  protection. 
The  same  may  be  said  of  the  other  gradations 
provided  for  in  the  statute.  The  right  or 
privilege  of  receiving  or  succeeding  to  prop- 
erty is  valuable  in  proportion  to  the  value 
of  the  property  received.  It  cannot  be  con- 
cistently  said  that  the  right  to  receive  $20, 000 
is  of  no  value,  and  that  the  right  to  receive 
$20,001  is  of  the  value  of  $200.01.  Again, 
he  who  uses  the  right  or  privilege  of  receiv- 
ing property  of  the  value  of  $20,001,  and 
pays  therefor  a  tax  of  $200.01,  Is  not  equally 
benefited  for  the  tax  paid  as  be  who  uses  the 
came  right  or  privilege  ot  receiving  prop- 
erty of  the  value  of  $20,000,  without  paying 
any  tax  whatever  for  the  use  of  such  right 
The  exemption  of  $20,000,  and  the  increase 
of  the  per  cent  as  the  value  of  the  estate  in- 
creases, renders  this  statute  unconstitutional. 
Our  Constitution  requires  equality  in  our 
tax  laws,  and  also  equality  in  their  execu- 
tion, as  near  as  may  be.  The  only  exemp- 
tion allowed  as  to  taxation  of  property  is 
|.>ersonal  property  to  the  amount  of  $200  to 
«ach  individual,  and  certain  other  property 
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devoted  to  public  or  charitable  uses.  Two 
hundred  dollars  in  value  to  each  individual 
is  the  extent  to  which  the  legislature  has  the 
power  to  exempt  personal  property  from  taxa- 
tion. The  Constitution  must  be  regarded  as 
consistent  with  itself  throughout,  and  as  sec- 
tion 2  of  article  12  permits  an  exemption  from 
taxation  of  personal  propertv  not  exceed  ins 
$200,  a  construction  of  section  2  of  the  bifl 
of  rights  is  thereby  evinced  to  the  effect  that 
in  taxation  of  subjects  other  than  property 
an  exemption  up  to  $200  in  value  would  be 
regarded  as  for  the  equal  protection  and  bene- 
fit of  the  people.  The  exemption  must  be 
equally  for  all,  and  the  rate  per  cent  must 
be  the  same  on  all  estates.  There  can  be  no 
discrimination  in  favor  of  the  rich  or  poor. 
All  stand  upon  an  equality  under  the  pro- 
visions of  the  Constitution,  and  it  is  this 
equality  that  is  the  pride  and  safeguard  of 
us  all.  It  was  this  principle,  more  than  any 
other,  that  induced  the  decision  in  Hocking 
VaUey  Coat  Go.  v.  Bomr,  52  Ohio  St.  — , 
29  L.  R.  A.  886. 

In  support  of  the  law  it  is  urged  that  this 
exemption  and  gradation  may  be  sustained 
upon  the  ground  that  the  costs  of  administra- 
tion in  a  small  estate  are  proportionately 
larger  than  in  a  large  one,  and  that  therefore 
the  small  estate  should  be  free  from  this  taxa- 
tion. The  answer  is  that  equality  in  taxa- 
tion is  required  by  the  Constitution,  and  that 
our  administration  laws  are  enacted  upon 
the  principle  of  equal  protection  and  benefit 
of  the  people,  and  this  unequal  mode  of  taxa- 
tion is  not  reouired  to  remedy  any  defect  In 
the  burdens  of  these  laws. 

Again,  it  is  urged  in  support  of  the  law 
that  an  estate  not  exceeding  $20,000  is  in  the 
nature  of  a  necessity  for  the  support  of  widow 
and  children ;  that  the  widow  and  children 
succeeding  to  so  moderate  a  property  ought 
to  be  exempted  from  paying  the  state  any- 
thing for  that  pri vi lege.  The  answer  to  this, 
as  well  as  to  the  former  proposition,  is  that 
we  are  not  here  considering  the  policy  or 
equity  of  this  exemption,  but  the  power  of 
the  legislature  to  make  such  discrimination, 
when  prohibited  from  so  doing  bv  the  2d 
section  of  the  bill  of  rights.  When  this 
power  is  once  conceded,  the  manner  of  exer- 
cising the  same  is  limited  only  by  the  will 
of  the  legislature.  In  determining  constitu- 
tional questions,  courts  should  not  attempt 
to  solve  them  b^  reasoning  only  along  the 
lines  of  the  principles  of  equity,  but  the  rea- 
soning should  be  along  the  lines  of  the  Con- 
stitution, for  it  may  &  that  the  very  object 
of  the  Constitution  is  to  abandon  and  cut 
loose  from  what  had  theretofore  been  regarded 
as  equity  in  particular  cases,  or  upon  a  par- 
ticular subject-matter.  The  question  is, 
therefore,  not  what;  would  be  equitable,  but 
what  is  constitutional.  Equity  cannot  be 
permitted  to  override  the  Constitution. 

Again,  it  is  urged  in  favor  of  the  statute 
that  the  state  has  the  right  to  say  that  the 
heir  or  legatee  or  devisee  of  a  large  property 
enjoys  a  disproportionate  privilege,  because 
what  be  receives  is  in  the  nature  of  a  luxury, 
and  luxuries  ought  to  be  subject  to  higher 
taxes.  The  answer  to  this  is  that  the  value 
of  the  right  to  receive  is  in  direct  proportion 
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^  the  Talae  of  the  property  received,  and 
miiet,  under  the  Constitution,  be  taxed  ac- 
-^nrdingly,  if  taxed  at  all.  As  to  the  higher 
tax  on  luxuries,  it  may  be  said  that  such  a 
Tule  might  find  a  place  in  tariff  legislation, 
where  all  are  free  to  indulge  in  the  luxuries 
•or  Dot,  as  they  see  fit,  but  that  such  rule  can 
find  no  sup^rt  in  taxation  under  a  Consti- 
tution requiring  equality  in  taxation,  and 
laws  to  be  for  the  equal  protection  and  bene- 
at  of  all. 

Aipiin,  it  is  claimed  in  favor  of  the  law 
that  this  statute  is  not  purely  for  the  raising 
of  revenue,  but  for  the  regulation  of  the  suc- 
•cession  and  transfer  of  property,  and  that  the 
■state  has  a  right  to  sav  that  it  will  regulate 
the  matter  of  succession  to  great  estates  by 
making  a  greater  charge  for  the  privilege, 
-and  thus  discourage  the  holding  together  of 
gntit  estates  until  death.  The  answer  is  that 
the  matter  of  succession  and  transfer  of  prop- 
erty is  alreadv  fully  regulated  by  our  stat- 
utes as  to  wills,  descent,  distribution,  and 
-conveyances ;  and  if  further  regulation  is  de- 
sired purely  as  regulation,  aside  from  rev- 
-enue,  it  would  most  likely  be  sought  in  the 
amoDdment  of  those  statutes.  The  act  is 
-clearly  one  for  taxation,  and  not  for  regula- 
tion, as  shown  by  its  provisions  and  title. 
The  state  finds  no  warrant  in  its  Constitution 
for  saying  that  it  will  make  a  greater  rate 
•of  charge  for  the  privilege  of  succeeding  to 
large  estates  than  to  smaller  ones,  but,  on  the 
"Oontrary,  this  is  expressly  prohibited  by  the 
-requirement  that  laws  shall  be  for  the  equal 
protection  and  benefit  of  the  people.  This 
Tequirement  applies  ss  well  to  laws  for  regu- 
lation as  to  laws  for  taxation. 

It  is  also  contended  by  those  opposing  the 
law  that  the  statute  is  inoperative,  for  the 


reason  that  it  falls  to  provide  any  machinery 
for  the  collection  of  a  tax  levied  on  property 
which  passes  by  **deed,  grant,  sale,  or  gift, 
made  or  intended  to  take  effect  in  possession 
or  enjoyment  after  the  death  of  the  grantor.* 
Whether  there  is  sufficient  machinery  sup- 
plied in  this  and  other  statutes  to  enforce 
collection  of  such  tax  need  not  now  be  de- 
termined, as  that  question  is  not  involved  in 
this  case,  and  does  not  go  to  the  constitu- 
tionality  of  the  statute,  but  to  its  enforce- 
ment, if  found  constitutional. 

As  to  the  Ist  section  of  the  14th  amend- 
ment to  the  Constitution  of  the  United  States, 
which  provides  that  no  state  shall  *'deny  to 
any  person  within  its  lurisdlction  the  equal 
protection  of  its  laws,  *  it  is  sufficient  to  say 
that  the  provisions  of  this  section  of  the  Fed- 
eral Constitution,  as  to  this  question,  are  not 
broader  than  the  2d  section  of  our  bill  of 
riehts,  and  that  therefore  a  statute  upoB 
this  subject,  authorized  by  our  bill  of  rights, 
would  not  be  in  conflict  with  this  section  of 
the  Constitution  of  the  United  Btates. 

While  the  facts  in  the  case  of  Northern 
Indiana  B,  Co.  v.  Otmndly,  10  Ohio  St.  160, 
said  to  have  been  foUowMl  and  relied  upon 
by  the  circuit  court,  bear  little,  if  any,  re- 
lation to  this  case,  the  rule  of  decision  in 
that  case  was  in  line  with  the  2d  section  of 
our  bill  of  rights,  and  was  therefore  very 
properly  followed  by  the  circuit  court. 

Judffment  affirmed. 

Shavek,  J.,  concurs  in  the  third  and 
fourth  propositions  of  the  syllabus,  and  in 
the  judgment  of  affirmance. 

BUnslutllt  J.,  dissents  from  Judgment  of 
affirmance. 
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^den  Elizabeth  Dunham    HAWES  et  al., 

Appt., 
e.  * 

City  of  CHICAGO. 

068  m.  03.) 

1.  An  ordlamaee  whieh'  is  mireason- 
able,  unjust,  and  oppressive  wUl  be  held  by  the 
oouTts^to  be  void. 

^  The  reasonableness  er  nnreasei^ 
ableness  of  a  mnnieipal  ordinance  to  a 

qnestion  for  the  decision  of  the  court  In  the  ilfrbt 
of  all  eiJstlDff  ciroumstanoee  or  contemporaneous 
I  oonditloDS.  the  objects  sought  to  be  obtained,  and 
the  neoeasity  or  want  of  necessity  for  its  adop- 
tioo. 

8*  Power  to  make  ordlnaneee  on  a 
Iti^en  sabjeety  conferred  by  the  legislature 
without  prpscriblna  the  details,  must  be  reeaon- 
ably  ezerdsed,  else  the  ordinances  will  be  held 
invalid. 

4.   An  ordinance  compellinflf  the  sabatl- 

XoTB.— For  necessity  of  benefits  to  support  as- 
-fessmenta  for  local  improvements,  see  note  to  Re 
Madera  Irrig.  Blst.  Bonds  <Cal.;  U  L.  £L  A  76& 
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tntion  of  a  cement  stdewalk  In  the 
place  of  a  p^^***^  wallc  in  front  of  a  vacant 
20-acre  lot,  which  had  been  laid  less  than  six 
months  before  in  conformity  with  an  ordinance, 
and  which  was  in  good  condition  and  in  all  re* 
spects  safe,  convenient,  and  sufficient  for  publie 
use,  is  unreasonable,  unjust,  and  oppressive,  and 
therefore  void. 

(November  1«  18H.) 

APPEAL  by  property  owners  from  a  Jad^ 
ment  of  the  Cook  County  Court  which 
confirmed  a  special  assessment  for  street  im- 
provement purposes.    Rewrmd. 

The  facts  are  stated  in  tbe  opinion. 

Mr,  Kirk  Hawes»  with  Mr,  Ira  J.  Geer, 
for  appellants: 

The  power  of  the  city  council  to  declare 
what  shall  be  a  local  improvement  is  an  im- 
plied power,  and  an  ordinance  exercising  thai 
power,  though  regularly  passed,  must  hk  rea- 
sonable, otherwise  it  is  void. 

Bloomington  v.  Chicago  A  A.  R.  Co.  134  111. 
451;  Craw  v.  Tolono,  90  111.  255,  86  Am.  Rep. 
148;  Bloomington  v.  Latham,  142  111.  462.  18 
L.  R  A.  487;  Alien   v.  l/rew,  44  Yu  174;  1 
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Dill.  Mud.  Corp.  §$  810-321;  Cooley,  Taxn. 
g  668;  Corrigan  v.  Oage,  68  Mo.  541;  Wistar 
▼.  Philadelphia,  80  Pa.  511.  21  Am.  Rep.  112. 

The  city  couDcil  has  no  power  to  pass  an 
ordiDance  the  effect  of  which  is  to  substitute 
improvemeDts  or  to  change  one  style  of  im- 
proYement  for  another  style  of  the  same  im- 
provement 

Wistar  ▼.  Philadelphia,  supra;  Eammett  v. 
Philadelphia,  65  Pa.  165,  8  Am.  Rep.  615. 

Meseri,  Harry  Rabens*  John  F.  Hol- 
land* Adolph  Kraust  and  Maher  &  Gil- 
bert for  appellee. 


%  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  judgment  of  con- 
firmation of  a  special  assessment  made  under 
an  ordinance  of  the  city  of  Chicago  passed 
March  7,  1892,  and  providing  for  the  con- 
struction of  a  cement  sidewalk  on  Fiftieth 
street,  from  Lake  avenue  to  Drexel  boulevard. 
The  commissioners  appointed  to  assess  the 
cost  and  expenses  of  the  improvement  upon 
the  property  benefited  thereby  returned  into 
court  an  assessment  roll,  in  which  the  prop- 
erty here  in  question,  then  owned  by  John 
H.  Dunham,  since  deceased,  was  assessed 
in  the  sum  of  $1,015.50.  Various  objections 
in  writing  were  filed  by  said  Dunham  and 
overruled  by  the  court.  The  question  of 
benefits  was  submitted  to  a  jury,  and  the 
jury,  in  their  verdict,  reduced  the  assess- 
ment on  the  property  to  $1,688.75.  Motions 
for  a  new  trial  and  in  arrest  of  judgment,  as 
well  as  motions  to  dismiss  the  petition  and 
to  cancel  the  assessment,  were  made  by  the 
objector  and  overruled  by  the  court,  and  ex- 
ceptions taken,  and  the  court  entered  judg- 
ment of  confirmation  for  the  amount  fixed  by 
the  verdict  of  the  jury,  and  the  objector  per- 
fected an  appeal  to  this  court.  John  H. 
Dunham,  the  objector,  thereafter  died,  and 
his  death  was  suggested,  and  by  leave  of 
court  Helen  Elizabeth  Dunham  fiawes  and 
Mary  Virginia  Dunham,  who  are  his  heirs  at 
law  and  devisees  under  his  will,  now  pros- 
ecute the  appeal. 

It  is  claimed  by  appellants  that  the  ordi- 
nance providing  for  the  construction  of  the 
cement  sidewalk,  and  under  which  the  as- 
sessment was  made,  is  unreasonable,  unjust, 
and  oppressive,  and  therefore  void.  The  un- 
contradicted evidence  in  the  case  shows  that 
the  tract  of  land,  the  south  50  feet  of  which 
is  assessed  for  this  improvement,  is  a  20-acre 
tract,  having  a  frontage  of  1256  feet  along 
Fiftieth  street,  where  it  Is  proposed  to  con- 
struct this  cement  sidewalk ;  that  there  is  not 
a  house  or  a  building  of  any  kind  upon  it, 
and  that  it  is  an  unsubdivided  tract  of  land, 
and  the  only  use  to  which  it  is  put  is  that 
of  a  field  for  raising  hay.  Only  five  months 
before  the  passage  of  this  ordinance  for  the 
construction  of  a  cement  sidewalk,  the  de- 
visor of  the  appellants  in  this  case,  In  com- 
pliance with  a  prior  ordinance  of  the  city 
duly  passed  for  that  purpose,  constructed  and 
put  down  along  the  line  of  this  street,  in  the 
very  place  where  this  cement  sidewalk  is  to 
be  placed,  a  wood  sidewalk  6  feet  in  width, 
made  of  plank  laid  crosswise  on  stringers  or 
joists,  in  strict  conformity  to  the  regulations 
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and  reouirements  of  the  city,  and  this  plank 
sidewalk,  at  the  time  this  ordinance  on  which 
the  present  proceedings  are  based  was  passed, 
and  at  the  time  this  case  was  heard  in  the 
court  below,  was  in  good  order  and  condition. 
The  uncontradicted  evidence  further  show» 
that  the  street  along  which  it  is  proposetl  to 
construct  this  cement  sidewalk  has  never  been 
improved  by  the  city.  It  is  neither  curbed 
nor  paved,  sewered  nor  watered,  surveyed  nor 
graded.  If  it  is  to  be  considered  as  a  street 
66  feet  wide,  then  there  is  a  line  of  telegraph 
poles  planted  right  through  the  center  of  it, 
and  the  north  88  feet  of  it  have  never  beea 
formally  dedicated  bv  the  owner  to  public 
use  nor  condeomed  by  any  municipal  cor- 

f^oration,  and  if  the  public  nave  any  right  to 
t  at  all,  it  is  a  right  by  prescription  or  by 
implied  dedication. 

Such  was  and  is  the  condition  of  this  street 
in  front  of  appellant's  property,  and  yet,  a» 
appears  from  the  record  of  the  case,  the  com- 
mon council  of  the  city  of  Chicago,  only  five 
months  after  the  construction,  at  a  great  ex- 
pense, of  a  new  plank  sidewalk  built  in  con- 
formity with  the  order  of  the  city  council, 
1256  feet  long,  passed  a  second  ordinance 
ordering  this  new  plank  sidewalk  torn  up  and 
a  cement  walk,  at  an  assessed  expense  of 
$1, 915. 50  or  $1, 688. 75,  put  down  in  its  place. 
It  is  admitted  by  the  city — ^at  least  not  denied 
— that  this  plank  or  wooden  sidewalk,  at  the- 
time  the  oi^inance  for  the  cement  sidewalk 
was  passed  and  at  the  time  this  case  was  heard 
in  the  court  below,  was  in  good  order  and 
condition,  and  will  answer  equally  as  well, 
for  the  purposes  of  travel,  as  a  cement  walk. 
Now,  can  it  for  a  moment  be  contended  that 
it  is  not  unreasonable,  unjust,  and  oppressive 
to  compel  the  owner  of  a  vacant  20-acre  lot 
first  to  construct  and  pay  for  a  wood  sidewalk, 
and  then,  within  less  than  six  months,  and 
when  it  is  in  substantially  as  good  condition 
as  when  first  built,  and  in  all  respects  safe, 
convenient,  and  sufficient  for  public  use  and 
travel,  take  it  up,  throw  it  away,  and  put 
down  another  in  its  place  at  an  expense  of 
over  $1,600?  It  seems  to  us  that  it  can- 
not be,  especially  when  we  take  into  con- 
sideration the  fact  that  the  street  has  never 
been  improved,  curbed,  graded,  paved,  or 
sewered.  And  further,  it~is  clear,  from  the- 
evidence  in  the  case,  that  if  this  judgment 
should  be  affirmed  and  appellant  compelled 
to  take  up  the  wood  sidewalk  and  put  down 
one  of  cement,  the  cement  sidewalk  will  be 
ruined  by  putting  in  the  house  drains  every 
25  feet  along  the  Tine  of  the  street,  of  at  least 
seriously  injur^,  and  whenever  the  street  i» 
improved  and  dwellings  are  constructed 
alonff  the  line  of  the  walk  the  walk  itself  is 
quite  likely  to  be  destroyed. 

An  ordinance  must  be  reasonable,  and  if  it 
is  unreasonable,  unjust,  and  oppressive  the^ 
courts  will  hold  it  invalid  and  void.  Chicago' 
V.  Rumpff.  45111.  90.  92  Am.  Dec.  196;  Tug- 
man  v.  Chicago,  78  111.  405.  The  questioo 
of  the  reasonableness  or  unreasonableness  of 
a  municipal  ordinance  is  one  for  the  decision 
of  the  court,  and  in  determining  that  ques- 
tion the  court  will  have  regard  to  all  the 
existing  circumstances  or  contemporaneous 
conditions,  the  objecU  sought  to  be  obtained. 
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ftDd  ihe  necessity  or  want  of  neeesfiity  for  itg 
adoption.  Toledo,  W.  dt  W.  K  Co.  v.  Jack- 
mrnvtiU,  67  111.  87;  Lake  View  ▼.  TaU,  180 
111.  347,  6  L.  R.  A.  2«8;  1  Dill.  Mun.  Corp. 
g  827.  And  even  where  the  power  to  legislate 
on  a  i^iven  subject  is  conferred  on  a  municipjal 
corporation,  jet  if  the  details  of  such  legis- 
lation are  not  prescribed  by  the  legislature, 
there  the  ordinance  passed  in  pursuance  of 
such  power  must  be  a  reasonable  exercise 
thereof,  or  it  will  be  pronounced  invalid. 
1  Dill.  Mun.  Corp.  §  328;  St.  Pard  v.  OoUer, 
12  Minn.  41,  90  Am.  Dec.  278 ;  Dunhafn  v. 
Rochester,  5  Cow.  462 ;  8taU  v.  Belvidere,  44 
N.  J.  L.  850. 

In  Cooley  on  Taxation  (p.  428),  it  is  said : 
"A  clear  case  of  abuse  of  legislative  au- 
thority in  imposing  the  burden  of  a  public 
improvement  on  persons  or  property  not 
specially  benefited  would  unaoubtedly  be 
treated  as  an  excess  of  power,  and  void. "  In 
AUen  ▼.  Drew,  44  Vt.  174,  the  court,  by  Red- 
field,  J.,  says:  **We  have  no  doubt  that  a 
local  assessment  may  so  transcend  the  limits 
of  equal  ity  and  reason  that  its  exaction  would 
cease  to  lie  a  tax  or  contribution  to  a  com- 
mon burden,  and  become  extortion  and  con- 
fiscation. In  that  case  it  would  be  the  duty 
of  the  court  to  protect  the  citizen  from 
robbery  under  color  of  a  better  name. "  In 
Wistar  ▼.  Philadelphia,  80  Pa.  605,  21  Am. 
Rep.  112,  Chief  Justice  Agnew  says:  ''But 
if  we  say  the  city  may  change  its  pavements 
at  pleasure,  and  as  often  as  it  please,  at  the 
expense  of  the  ground  owner,  we  take  a  new 
step,  and  there  must  be  explicit  legislation 
to  authorize  such  taxation.  If,  wnile  the 
pavement  is  good  and  stands  in  no  need  of 
repair,  the  city  may  tear  it  up,  relay,  and 
charge  the  owner  again  with  one  excessively 
coetly,  it  would  be  exaction — not  taxation. 
We  are  not  at  liberty  to  impute  such  a  design 
to  the  legislature,  unless  it  has  plainlv  ex- 
pressed its  meaning  to  do  this  unjust  thing.** 
And  in  WUtar  v.  Philadelphia,  111  Pa.  604, 
it  is  held  that  where  a  property  owner  has 
well  and  properly  set  curbstones  in  front  of 
his  property,  at  his  own  expense,  on  the 
proper  line,  in  accordance  with  the  style  in 
common  use,  and  they  are  in  good  order  and 
repair,  the  expense  of  replacing  them  with 
others  cannot  be  pro  video  b^  an  assessment 
upon  his  propertv.  In  Comgan  v.  Oage,  68 
liio.  541,  it  was  held  that  the  ordinance  for 
the  paving  of  the  sidewalk  there  in  question 
was  unreasonable  and  oppressive  and  subject 
to  judicial  inouir^,  because  such  sidewalk 
was  in  an  uninhabited  portion  of  the  city  and 
disconnected  with  any  other  street  or  side- 
walk, iind  the  judgment  of  the  court  below 
was  reversed.  In  Bloamington  v.  Chicago  d 
A.  R,  Co.  184  111.  451,  this  court  held  that 
where  the  ordinance  is  grossly  unreasonable, 
unjust,  and  oppressive,  that  may  be  shown 
in  defense  of  the  application  for  confirmation. 
In  Bloomington  v.  Latham,  142  III.  462,  18 
L.  R.  A.  487,  we  held  that  an  ordinance 
directing  that  the  cost  of  the  land  taken  or 
damaged,  or  both,  should  be  assessed  upon 
and  collected  from  the  lands  abutting  upon 
the  proposed  alley  or  street,  in  proportion  to 
the  'frontage  thereof,  was  unreasonable  and 
void.     And  in  DavU  ▼.  Utehifdd,  145  Dl. 
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818,  21  L.  R.  A.  568,  and  Palmer  r.  IkiimlU, 
154  111.  156,  ordinances  levying  special  taxei 
for  local  improvements  were  held  to  be  un- 
reasonable, arbitrary  abuses  of  power,  and 
void. 

The  rule  is,  that  it  requires  a  clear  and 
strong  case  to  justifv  a  court  in  annulling 
the  action  of  a  municipal  corporation,  acting 
within  the  apparent  scope  of  lU  author itv. 
But  in  our  opinion  such  a  case  appears  In 
this  record.  We  think  that  the  ordinance  in 
question,  in  so  far  as  and  to  the  extent  that 
it  affects  the  property  of  appellants,  is 
unreasonable,  on  just,  and  oppressive,  and 
therefore  void. 

Thejudgmeni  of  oonfirmaiion  aetothe  prop- 
erty <3f  appeUante  i$  revereed,  and  the  ordinance 
being  void  as  to  such  property  the  cause  will 
not  be  remanded. 

CvmSgt  J.»  dissents. 


Norman  N.  PARKBR,  AppL, 

V. 

Robert  W.  ORR. 
066  IIL  aon) 

1.  The  rule  Uutt  m  Toter  shonld  not  be 
dieftmnehised  or  deprived  of  his  right 
to  TOte  throoffh  mere  loadvertenoe,  mistakp,  or 
iffnoranoe,  If  an  honest  intention  can  be  aaoer- 
tained  from  bis  ballot,  is  not  changed  bj  the  Illi- 
nois ballot  law  of  1891,  whloh  expressly  provides 
in  section  26  that  his  ballot  shall  not  be  counted 

.it  he  '*mark8  more  names  tbao  there  are  persona 
to  be  elected  to  an  office,  or  if,  for  any  reason,  it 
is  Impossible  to  determliie  the  voter's  oholoe  for 
any  office  to  be  filled.** 

8«  The  reqiiiremeiit  Uutt  »  bftllot  be 
aaarked  hy  a  cro—  '*ln  the  appropriate  mai^ 
gin  or  place  opposite  the  name,**  made  by  the 
Illinois  ballot  law,  I  28  (8  Starr  k  C  chap.  411,  p. 
070),  is  directory,  and  not  mandatory,  and  under 
it  the  voter's  iotention  should  be  flrlven  effect  if 
it  can  be  gathered  from  bis  ballot  without  laying 
down  a  rule  which  may  lead  to  a  destruction  of 
its 


8*  The  nee  of  »  mark 
whieh  ftumishee  the  means  to  deel^B- 
ing  persons  of  avoiding  the  law  as  to 

seorecy  will  require  the  rejection  of  a  ballot  nn- 
der  the  Illinois  ballot  law,  though  It  contains  no 
prohibition  of  distinguishing  marks*  even  if  the . 
mark  or  character  used  Indicates  an  Intention  to 
vote  a  particular  party  ticket  or  for  certain  can- 
didates. 

4.  An  honest  attempt  to  follow  the  di- 
reetions  of  the  law  requiring  a  croas  to  be 
made  In  the  appropriate  margin  or  place  oppo- 
site the  name  on  the  ballot  must  appear  lu  crder 
to  permit  the  ballot  to  be  counted. 

5*  A  ballot  marked^  simply  bj  writing 
the  word  *1>emocratie^  at  the  head  of 

the  Democratic  ticket,  or  one  marked  by  a  single 


Nora— For  marks  to  distinguish  ballots,  see  note 
to  Butledge  v.  Crawford  (Gal.)  18  L.  B.  A.  TBI;  also 
8ego  V.  Stoddard  (Ind.)  22  L.  R.  A.  468,  and  cases 
dted  In  footnote  thereto;  Tebbe  v.  Smith  (Oa].)20  L. 
B.  A.  878;  Dennis  v.  Oaoghlin  (Nev.)  28  L.  B.  A*  78U 
Buokner  v.  Lynlp  (Nev.)  pott,  861. 
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mark  norom  or  through  the  otrole  or  iqiiare,  or 
marked  with  a  oirole  or  Irregular  obaraoter  with- 
in the  oirole  or  square,  or  marked  with  oroaBee 
oppoette  the  names  of  the  candidates,  but  entirely 
outside  of  the  squares:  as  well  as  a  ballot  sifmed 
by  the  name  of  the  TOten— must  be  rejected  as 
disregarding  the  plain  directions  of  the  law  re- 
quiring the  ballot  to  be  marked  by  a  oroas  in  the 
appropriate  margin  or  place  opposite  the  name, 
and  as  furnishing  the  means  whereby  the  seoreoy 
of  the  ballot  could  be  destroyed. 

6«  Imfierfeet  soecess  In  markiiii^  m, 
croM  in  the  proper  place  to  indicate  a  ohoice  of 
oandidatea,  where  there  was  a  clear  intention  to 
oonform  to  the  statute,  and  not  to  distinguish 
the  balloti  will  not  require  its  rejection. 

7*  AwordwbielilflreadbjoneparlgraJi 
**gef*  and  by  the  other  mm  **yim/*  oppo- 
site a  proposed  constltutlonai  amendment,  is  not 
regarded  as  such  a  distinguishing  mark  as  to  pre- 
yent  counting  the  ballot  for  a  oandidate  named 
on  the  same  ballot. 

B*  The  enmvupe  of  names  of  candidates 

by  pencil  marks  drawn  through  them  does  not 
constitute  a  distinguishing  mark  which  requires 
a  rejection  of  the  ballot  as  to  other  candidates. 

9.  The  Iket  that  a  ballot  is  marked  by 
a  cross  in  acircle  at  the  head  of  each 
of  two  tickets  will  not  prevent  counting  the 
▼ote  for  a  candidate  named  on  one  ticket  for  an 
office  for  which  no  candidate  is  named  on  the 
other,  although  it  prevents  counting  the  ballot 
for  a  candidate  for  any  office  for  which  both 
tickets  present  a  candidate. 

10*  A  mark  on  a  ballot*  which  beajni  no 
i^esemblaace  to  a  cross,  without  any  at- 
tempt to  make  a  cross  of  any  kind  on  the  ballot, 
will  not  permit  it  to  be  counted. 

1 1*  A  mark  suMle  with  ink  and  some- 
what blurred*  even  if  it  cannot  be  said  to  be  a 
cross  striody  speaking,  if  it  shows  an  attempt  to 
make  a  cross,  may  be  sufficient  to  allow  the  bal- 
lot to  be  counted. 

(November  1, 189IU 

APPEAL  by  plaintiff  from  a  ludgment  of  tbe 
Christian  County  Court  in  favor  of  defend- 
ant in  a jproceeding  brought  to  contest  his  right 
to  the  offloe  of  superintendent  of  Bchoola.  4f' 
firmed. 

The  facts  are  stated  in  the  opinion. 

Meurg.  J.  E«  Harrison  and  Ricks  A 
CrelffhtOB*  for  appellant: 

The  purposes  of  tbe  ballot  reform  act  of 
1891  were  to  secure  tbe  freedom,  purity,  and 
uniformity  and  secrecy  of  the  ballot  in  elec- 
tions. 

See  title  of  act,  p.  108,  Sess.  Laws  1891; 
8effo  V.  Stoddard,  186  Ind.  397,  32  L.  R  A. 
468:  Bsople  v.  Onondaga  County  Canwuien, 
129  N.  Y.  895,  14  L.  R.  A.  624;  Ourran  v. 
Clayton,  86  Me.  42. 

The  election  law  (ballot  act  of  1891)  is  man- 
datory. 

Pflfrwn  ▼.  Wimberg,  180  Ind.  561,  15  L.  R. 
A.  775;  Curran  v.  Clayton,  supra;  EllU  v. 
Olaser,  102  Mich.  896,  405;  PwpU  y.  Onon- 
daga County  Canvassers,  supra;  McCrary, 
Elections,  8ded.  j;508. 

Tbe  ballot  reform  act  is  a  radical  departure 
from  former  methods. 

Whittam  v.  ZahorikM  Iowa,  — ;  Ourran  y, 
C4ayton  and  EUis  t.  Olaser,  supra. 

The  cross,  made  Bubstantially  as  that  set 
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forth  in  S  28  of  tbe  ballot  reform  act  of  1891, 
is  tbe  only  mark  that  tbe  voter  can  use  to  ex- 
press bis  choice,  and  it  must  be  placed  in  tbe 
circle  or  square,  as  tbe  law  directs. 

Ellis  V.  Olaser,  Whittam  v.  Zahorik,  Ourran 
V.  Clayton  and  Partin  v.  Wimberg,  supra; 
Kirk  V.  Rhoads,  46  Cal.  899;  Re  Vote  Marks^ 
17  R.  L  812. 

If  another  mark  be  used,  there  is  nothing  to 
certify  its  meaning. 

Be  Vote  Marks,  EUis  v.  Olaser,  and  Whittam 
▼.  Zahorik,  supra, 

A  ballot  with  a  straight  mark  or  line  in  party 
circle  cannot  be  counted. 

EUis  V.  Olaser,  Ourran  t.  Clayton,  and  Whi^ 
tarn  v.  ZaJiorik,  supra. 

A  ballot  with  a  cross  outside  the  square  or 
circle  should  not  be  counted. 

Ellis  v.  Olaser,  supra, 

A  cross  near  to  but  outside  of  the  square  op> 
posite  the  name  should  not  be  counted. 

Whittam  V.  Zahorik,  supra, 

A  cross  under  or  above  Uie  word  "Demo- 
cratic" should  not  be  counted. 

WJiittam  V.  Zahorik  and  Ourran  v.  Clayton^ 
supra, 

A  cipher  In  the  circle  or  square  should  not 
be  counted. 

Whittam  V.  Zahorik,  supra, 

A  cross  made  with  more  than  two  intersect- 
ing straight  lines  should  not  be  counted. 

Ibid, 

While  the  intention  of  tbe  voter  is  one  of 
tbe  first  purposes  of  interpretation  of  ballots, 
yet  the  counting  of  the  vote  does  not  depend 
solely  upon  the  power  to  ascertain  and  declare 
bis  choice,  but  also  on  tbe  expression  of  that 
choice  in  the  manner  provided  by  statute. 

Ibid,;  Curran  v.  Clayton,  supra. 

Although  the  choice  of  tbe  voter  may  be  ap- 
parent from  tbe  face  of  tbe  ticket,  still  the  vote 
will  not  be  counted  if  not  expressed  in  the  man- 
nerprovided  by  statute. 

whittam  V.  Zahorik,  91  Iowa,  — ;  EUis  ▼• 
Olaser,  102  Mich.  896,  405. 

The  cards  of  instruction  by  the  county  clerk, 
and  circular  of  instruction  by  the  secretaiy  of 
state,  to  voters,  are  made  by  the  statute  offi- 
cial, and  are  binding  on  the  voters  until  tbe 
court  has  put  a  construction  on  the  law  differ- 
ing with  them. 

8  Starr  &  C.  Rev.  Stat  chap.  46,  §§  18,  88; 
Parvin  v.  Wimberg,  180  Ind.  561,  15  L.  R  A. 
775;  EUisY,  Olaser,  supra. 

Any  mark  placed  upon  the  ballot  by  the 
voter  other  than  that  provided  by  the  siatute^ 
or  any  mark  not  nece.«sary  to  tbe  legal  ex- 
pression of  his  choice,  should  vitiate  the  ballot 
as  a  distinguishing  mark,  as  such  mark  could 
be  used  for  identification,  and  thereby  violate 
tbe  secrecv  of  the  ballot  and  lead  to  the  cor- 
ruption of  the  voter. 

Pnrtin  V.  Wimberg,  supra;  Currant, Clayton^ 
86  Me.  42;  WJiittam  v.  zaiiorik,  supra:  Sego  v. 
Stoddard,  186  Ind.  297,  22  L.  R.  A.  468:  Pet^ 
V.  Onondaga  County  Canvassers,  129  N.  T.  895, 
14  L.  R  A.  624. 

Messrs,  4*  C.  McBride  and  Taylor  lb 
Abrams*  for  appellee: 

If  the  statute  simply  provides  that  certain 
acts  or  things  shall  be  done  within  a  particular 
time,  or  in  a  particular  manner,  and  does  not 
declare  that  their  performance  is  essential  to 
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the  ndlditj  of  the  election,  then  they  will  be 
regarded  sb  maDdatonr  if  tb^  do,  and  direc- 
tory if  they  do  not,  affect  the  actuflJ  Yalidlty  of 
the  election. 

McOrary,  Elections,  hist  ed.  g  190;  Ftttne, 
ElecHoDS,  §  408;  Gavt  v.  State,  84  Ind.  425; 
PiaU  v.  PiwpU,  29  111.  54;  BarnetY.  Pike  County 
Bupn.  51  Miss.  805;  Frp  ▼.  Booth,  19  Ohio  Bt 
25;  Tarbox  v.  8ughrue,  86  Ean.  225;  DeBtrry 
y.  J9ieholf>on,  102  N.  C.  465. 

The  policy  of  this  state  has  always  been  to- 
ward a  liberal  construction  of  the  provisions  of 
election  laws,  so  as  to  arrive  at  the  Intention 
of  the  will  of  the  voter  as  expressed  by  him  in 
his  ballot. 

Boioem  v.  Smith,  111  Mo.  45.  16  L.  R.  A. 
754;  Dalev.  Irwin,  78  III  180;  Beard  J.  State, 
84  Neb.  872. 

All  statutes  tending  to  limit  the  citizen  in  his 
exercise  of  tbe  right  of  suffrage  should  be  lib- 
erally construed  in  his  favor. 

Sanner  v.  Patioh,  155  111.  558;  People  ▼. 
Wappinger^B  FaOe,  144  N.  Y.  616;  Otoene  t. 
StaU,  64  Tex.  509. 

When  tbe  question  is  for  what  or  for  whom 
a  ballot  should  be  counted,  tbe  intention  of  the 
voter  should,  if  possible,  be  ascenained,  and 
when  ascertained  it  must  control. 

MeKinnon  v.  People,  110  111.  805;  People  ▼. 
MatUeon,  17 I1L  167. 

The  writing  of  the  name  lust  above  the  title 
of  the  office  has  been  held  by  this  court  to  be 
sufficient  to  make  it  a  vote  for  the  office. 

Kreitz  v.  Behrenemeyer,  125  111.  192. 

The  ballot  having  the  name  of  Martin  Lynch 
signed  at  the  bottom  of  the  ticket  should  be 
r^cted. 

Spurgin  ▼.  l%ompson,  87  Neb.  89. 

There  are  two  classes  of  marks.  One  is 
where  a  plausible  reason  Is  or  may  be  suggestCKl 
for  their  existence,  consistent  with  honesty  and 
good  faitb;  the  other,  where  no  such  reason  can 
be  suggested.  The  former  will  rarely  be  al- 
lowed to  invalidate  a  ballot,  unless  it  ap- 
pears that  it  was  in  fact  used  for  corrupt  pur- 
poses. The  latter,  unexplained,  will  generally 
be  presumed  to  be  for  corrupt  purposes. 

State  V.  Walsh,  62  Conn.  260,  17  L.  R.  A. 
869. 

Wherever  our  statutes  do  not  expressly  de- 
clare that  particular  informalities  avoid  the 
ballot,  it  would  seem  best  to  consider  their  re- 
quirements as  directory  only. 

StaU  V.  BueseU,  84  Neb.  116. 15  L.  R  A. 
740. 

The  paper  ballot  is  to  prevail  as  the  highest 
evidence  of  the  voter's  Intention. 

Heardetown  v.  Virginin,  76  IlL  49;  Kreitz  v. 
Behrenemeyer,  125  111.  167. 

The  intention  of  tbe  voter  should,  if  pos- 
sible, be  ascertained,  and  that  intention  must 
control. 

But/edge  ▼.  Crawford,  91  Gal.  526,  18  L.  R. 
A.  761. 

Wilkin*  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  proceeding  begun  in  the  court 
below  by  the  appellant,  to  contest  the  elec- 
tion of  appellee  to  the  office  of  superintend- 
ent of  schools  of  Christian  county.  It  appears 
from  tbe  petition  filed  that  at  the  November 
election.  1894,  Robert  W.  Orr  was  the  nom- 
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inee  of  the  Democratic  party,  Nina  8.  Whita 
of  the  Republican  party,  and  Eugene  E. 
Chumley  of  the  People's  party ;  that  by  th« 
canvass  of  the  votes  cast  for  these  candidates, 
Orr  received  8,215,  White  8, 195,  and  Chumley 
489,  whereupon  a  certificate  of  election  was 
duly  Issued  to  Orr,  who  qualified  and  entered 
upon  the  duties  of  the  office.  Other  tickets 
on  the  ballot  had  no  candidate  for  that  office. 

It  is  insisted  bv  petitioner  that  Miss  White 
was  in  fact  legally  elected.  The  grounds  of 
the  contest  are,  tluit  In  each  voting  precinct 
of  the  county  the  judges  failed  to  count  a 
certain  number  of  votes  cast  for  either  of  the 
candidates,  which  should  have  been  counted 
for  White;  that  they  counted  for  Orr  votes 
which  should  have  been  counted  for  White, 
and  counted  votes  for  Orr  not  legally  cast  for 
him.  The  answer  denies  these  grounds,  and 
avers  that  In  each  of  the  precincts  votes  were 
cast  for  Orr  which  should  have  been,  but 
were  not,  counted  for  him ;  that  votes  cast 
for  him  were  counted  for  White,  and  that 
votes  were  counted  for  White  which  were  not 
leflrally  cast  for  her.  On  a  recount  of  the 
ballots  the  court  found  that  White  received 
8,168  votes  and  Orr  8,160.  to  which  no  ob- 
jection was  made.  There  were  counted  to 
uhumley  488,  and  75  by  agreement  rejected, 
as  being  votes  for  neither  party,  leaving  111 
in  dispute.  Of  these  the  court  counted  85  to 
White,  44  to  Orr,  and  rejected  the  remaining 
82  altogether,  thus  giving  Orr  a  total  of  8,204, 
and  White  8,203,  and  declaring  Orr  duly 
elected  by  a  majority  of  one  vote. 

It  is  contended  by  counsel  for  appellant 
that  under  our  statute  only  a  cross  can  be 
used  upon  the  ballots  to  Indicate  the  voter's 
choice  of  candidates,  which  cross  must  be  in 
the  form  indicated  in  the  statute  and  placed 
in  the  circle  or  square,  and  unless  tbe  elector 
so  marks  his  ballot  it  must  be  rejected.  In 
other  words,  they  insist  that  the  language 
of  section  28  of  the  ballot  law  of  this  state 
(8  Starr  &  C.  chap.  46,  p.  570),  which  savs 
the  voter  *'i^all  prepare  his  ballot  by  mak- 
ing in  the  appropriate  margin  or  place  a 
cross  (X)  opposite  the  name  of  the  candidate 
of  his  choice  for  each  office  tx>  be  filled, "  etc. . 
Is  mandatorv,  and  must  be  strictly  complied 
with,  else  the  ballot  is  void.  They  also  in- 
sist that  every  mark  upon  a  ballot  cast,  not 
necessary  to  Indicate  the  voter's  choice  of 
candidates,  as  indicated  in  said  section  28, 
should  be  treated  as  a  distinguishing  mark 
and  render  the  whole  ballot  void,  in  sup- 
port of  these  positions  several  decisions  of 
the  courts  of  other  states  are  cited,  but  In 
view  of  the  language  of  tbe  statutes  under 
which  those  cases  were  decided  we  do  not 
regard  them  as  in  point  here.  For  instance, 
the  case  of  Parvin  v.  Wimberg,  180  Ind.  561, 
15  L.  R.  A.  775,  much  relied  upon  by  coun- 
sel for  appellant,  was  decided  upon  a  statute 
of  that  state,  section  45  of  which  provides 
that  in  indicating  the  voter's  choice  of  can- 
didates a  stamp  shall  be  used  by  stamping  the 
square  immediately  preceding  their  names, 
and  it  was  held  the  use  of  the  stamp  and  the 
placing  it  in  and  upon  the  square  were  man- 
datory. Section  28  of  our  statute  does  not 
say  with  what  the  cross  shall  be  made, neither 
does  it  mention  squares  or  circles  opposite 
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the  names  of  candidates,  but  requires  the 
cross  to  be  made  ^  in  the  appropriate  marj^in 
or  place  opposite  the  name,"  etc.  If  the 
desire  is  to  vote  for  all  the  candidates  of  a 
party,  the  cross  is  to  be  placed  at  the  ''ap- 
propriate place  preceding  the  appellation  or 
title  of  such  party,"  etc.,  nothing  being  said 
about  a  circle.  U  is  true  that  by  construing 
section  14.  prescribing  the  form  of  the  ballot, 
"With  section  23,  it  appears  that  by  "appro- 
priate margin  or  place"  is  meant  the  circle 
or  square  on  the  ballot;  but  there  is  not,  as 
in  the  Indiana  statute,  a  direct  command  that 
the  cross  shall  be  made  in  a  square  or  circle. 
Neither  does  our  statute,  as  we  construe  it, 
prescribe  the  form  of  the  cross  to  be  used.  It 
provides  that  it  shall  be  **  by  making  .  .  . 
across  (X)  opposite  the  name, "  etc.  Mani- 
festly, placing  the  capital  X  in  parenthesis 
was  merely  to  indicate  to  the  voter  how  the 
cross  might  be  made,  and  it  cannot  be  seri- 
ously insisted  that  the  statute  commands  the 
cross  to  be  so  made.  That  is  to  say,  even  if 
it  were  held  that  the  statute  is  mandatory, 
its  requirements  would  be  satisfied  bv  com- 
plying with  the  language,  ''by  makiniz:  a 
cross,"  in  either  of  three  forms,  viz.,  in  the 
form  of  a  capital  X>  as  indicated  in  tho 
statute;  in  a  form  similar  to  a  capital  T, 
or  by  a  crossing  of  two  lines  thus  X<  See 
Webster's  International  Dictionary,  defining 
''cross."  There  is  therefore  a  manifest  differ- 
ence in  the  requirement  that  a  voter  shall 
use  a  stamp,  furnished  for  that  purpose,  to 
indicate  his  choice  of  candidates,  and  that 
he  shall  make  a  cross.  A  failure  to  use  the 
stamp  is  a  positive  violation  of  the  law;  a 
failure  to  make  a  distinct,  well-formed  cross 
may  be  the  result  of  inability  or  inadvertence. 
It  would  be  impracticable,  therefore,  to  give 
effect  to  our  statute  construed  to  be  mandatory 
as  to  the  form  of  the  cross  to  be  made  to  in- 
dicate the  voter's  choice. 

It  has  always  been  held  in  this  state  that 
if  the  intention  of  the  voter  can  be  fairly  as- 
certained from  his  ballot,  though  not  in  strict 
conformity  with  law,  effect  will  be  given  to 
that  intention,— in  other  words,  that  the  voter 
shall  not  be  disfranchised  or  deprived  of  his 
right  to  vote  through  mere  inadvertence,  mis- 
take, or  ignorance,  if  an  honest  intention 
can  be  ascertained  from  his  ballot.  See  Mc- 
Kinnon  v.  People,  110  111.  805;  BeJirensmeyer 
v.  Kreitz,  135  111.  591.  The  ballot  law  of 
1891  does  not,  in  our  opinion,  change  the  rule 
in  this  regard  unless  to  give  effect  to  such 
intention  would  tend  to  destroy  the  secrecy 
of  the  ballot.  On  the  contrary,  section  26  ex- 
pressly provides:  **If  the  voter  marks  more 
names  tlian  there  are  persons  to  be  elected 
to  an  oflSce,  or  if,  for  any  reason,  it  is  im- 
possible to  determine  the  voter's  choice  for 
any  office  to  be  filled,  his  ballot  shall  not  be 
counted  for  such  office," — plainly  meaning^ 
that  if  the  voter's  choice  can  be  ascertained 
from  his  ballot  it  shall  be  counted,  if  it  can 
be  done  consistently  with  other  provisions 
and  the  object  of  the  act.  It  was  the  inten- 
tion of  this  amendment,  as  expressed  in  its 
title,  to  provide  for  the  printing  and  dis- 
tribution of  ballots  at  public  expense,  for 
the  nomination  of  candidates  for  public  offi- 
ces, to  regulate  the  manner  of  holding  elec- 
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tions  and  to  enforce  the  secrecy  of  the  bal- 
lot. "  W  here ver  our  statutes  do  not  expressly 
declare  that  particular  informalities  do  not 
avoid  the  ballot,  it  would  seem  best  to  con- 
sider their  requirements  as  directory  only. 
The  whole  purpose  of  the  ballot  as  an  insti- 
tution is  to  obtain  a  correct  expression  of  in- 
tention, and  if  in  a  given  case  the  intention 
is  clear,  it  is  an  entire  misconception  of  the 
purpose  of  the  requirements  to  treat  them  as 
essentials,— that  is,  as  objects  in  themselves, 
and  not  merely  as  means. "  Wlgmore,  Aus- 
tralian Ballot  System,  2d  ed.  p.  196.  To  say 
that  any  mark  on  a  ballot  other  than  a  croes 
in  the  proper  place  makes  it  void  is  to  go 
beyond  the  language  of  the  statute  and  In 
direct  conflict  with  section  26,  tuvra. 

The  statute  being  directory,  and  not  man- 
datory, as  to  the  manner  of  voting  prescribed 
in  section  28,  it  remains  to  be  determined 
what  is  its  proper  construction.  In  settling 
this  question  two  objects  must  be  kept  in 
view,  tiz,t  tlie  secrecy  of  the  ballot,  and  the 
intention  of  the  voter.  It  was  evidently  the 
intention  of  the  legislature  to  declare  what 
should  absolutely  destroy  a  ballot  or  prevent 
its  being  counted  by  section  26,  mpra:  "If 
the  voter  marks  more  names  than  there  are 
persons  to  be  elected  to  an  office,  or  if,  for 
any  reason,  it  is  impossible  to  determine  the 
voter's  choice  for  any  office  to  be  filled,  his 
ballot  shall  not  be  counted  for  such  office. 
No  ballot  without  the  official  indorsement 
shall  be  allowed  to  be  deposited  in  the  bal- 
lot box,  and  none  but  ballots  provided  in 
accordance  with  the  provisions  of  this  act 
shall  be  counted."  Observing  this  manda- 
tory language,  if  a  voter's  intention  can  be 
fathered  from  his  ballot,  without  laying 
own  a  rule  which  may  lead  to  a  destruc- 
tion of  its  secrecy,  that  intention  should  be 
given  effect.  Nothing  is  said  in  the  act  about 
istin^uishing  marks,  but  if  a  mark  or  char- 
acter IS  used  which,  though  indicating  an 
intention  to  vote  a  particular  party  ticket  or 
for  certain  candidates,  at  the  same  time  serves 
the  purpose  of  indicating  who  voted  it,  there- 
by ifumishinff  the  means  to  designing  persons 
of  evading  the  law  as  to  secrecy,  the  ballot 
should  be  rejected.  It  logically  follows  that 
the  voter's  intention  must  be  manifested  by 
a  cross,  substantially  in  the  place  designated, 
which  the  judges  of  elections,  or  the  court 
on  a  recount,  can  see  was  an  honest  attempt 
to  follow  the  directions  of  the  law.  For  in- 
stance, on  one  of  the  ballots  cast  at  this  elec- 
tion the  voter  simply  wrote  at  the  head  of  the 
Democratic  ticket  the  word  "Democratic." 
On  others  a  single  mark  was  made  across  or 
through  the  circle  or  square.  On  others  a 
circle  within  the  circle  or  square  was  made, 
and  on  still  others  irregular  characters  were 
so  used.  On  one  ballot  crosses  were  made 
opposite  the  names  of  candidates,  but  entirely 
outside  of  the  squares.  In  those  there  was 
no  attempt  by  the  voter  to  indicate  his  choice 
by  making  a  cross  in  the  appropriate  place. 
On  another,  seeminerly  regular  in  other  re- 
spects, the  name  "Martin  Lynch"  is  signed 
at  the  bottom.  These  marks' and  names  may 
tend  to  show  an  intention  on  the  part  of  the 
voter  to  vote  tickets  so  marked,  but  they  dis- 
regard the  plain  directions  of  the  law,  and 
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farnish  the  meaDS  whereby  the  secrecy  of 
the  ballot  could  be  destroyed.  Therefore  we 
think  all  such  ballots  were  properly  rejected, 
by  the  court  below.  On  the  other  hand,  bal- 
lots appear  in  the  record  on  which  it  is  clear 
that  the  voter  attempted  to  make  a  cross  in 
the  proper  place  to  indicate  his  choice  of 
candidates,  but  succeeded  more  or  less  im- 
perfectly. It  being  clear,  in  such  cases,  that 
the  intention  was  to  conform  to  the  statute, 
and  not  to  distinguish  the  ballot,  they  were 
properly  counted. 

On  one  of  the  ballots,  opposite  the  word 
'yes,*  on  the  proposed  constitutional  amend- 
ment submitted,  the  word  "  get, "  as  read  by 
counsel  for  appellant,  was  written  in  the 
square,  opposing  counsel  insisting  that  the 
word  was  meant  for  **yes."  It  Is  insisted 
by  counsel  Tor  appellant  that  this  word,  as 
used,  is  as  much  a  distinguishing  mark  as 
is  the  name  "Martin  Lynch"  to  the  ballot 
above  referred  to.  We  do  not  think  so.  The 
name  signed  to  the  ballot  could  serve  but  one 

gurpose,  namely,  to  indicate  who  voted  the 
allot ;  the  word  '•yes"  or  **get"  tended  to  in- 
dicate the  voter's  choice  upon  the  proposition 
submitted;  and  that  it  served  the  further 
purpose  of  distinguishing  the  ballot,  is,  to 
say  the  least,  a  very  remote  conjecture. 

On  several  of  the  ballots  counted  for  ei- 
ther candidate,  names  of  candidates  were 
erased  by  drawing  a  pencil  through  them, 
and  these,  it  is  insisted,  are  invalid  because 
of  distinguishing  marks.  What  we  have 
already  said  referring  to  section  26  is  a  suffi- 
cient answer  to  this  contention. 

Applying  the  rules  indicated,  to  the  bal- 
lots in  this  record,  we  find  that  of  the  thirty- 
two  rejected  all  were  properly  excluded  ex- 
cept eight,  four  of  which  should  have  been 
counted  for  each  of  these  candidates.  In 
these  the  voters  made  a  well-defined  cross  in 
the  Democratic  or  Republican  circle  at  the 
head  of  the  ticket  (four  in  each),  but  also 
made  a  cross  in  another  circle  opposite  a  party 
name  on  which  there  was  no  candidate  for 
superintendent  of  schools.  While  such  bal- 
lots could  not  be  counted  for  candidates  upon 
both  tickets,  because  the  voter  in  that  case 
marked  more  names  than  there  were  persons 
to  be  elected  to  the  office,  that  rule  cannot 
apply  to  these  candidates,— that  is  to  say, 
where  a  voter  made  a  cross  in  the  Republican 
circle  and  did  the  same  in  the  Independent  Re- 
publican circle,  on  which  last-named  ticket 
there  was  no  candidate  for  superintendent  of 
schools,  ho  did  not  mark  more  names  than 
there  were  persons  to  be  elected  to  that  office, 
but  expressed  his  choice  for  Miss  White. 
And  so  where  a  voter  made  a  cross  in  the 
Democratic  circle  but  did  the  same  in  the 
People's  silver  circle,  on  which  there  was 
DO  candidate  for  the  office,  the  vote  should 
have  been  counted  for  Orr. 

Of  the  disputed  votes  counted  for  Orr,  one 
was  nuurked  in  the  Democratic  circle  with  a 
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and  had  no  other 


marks  upon  It.*  We  are  unable  to  discover 
in  the  mark  any  resemblance  to  a  cross,  or  see 
wherein  the  voter  attempted  to  make  a  cross 
of  any  kind,  and  tlierefore,  under  the  rule  laid 
down,  the  ballot  should  have  been  rejected. 
It  is  earnestly  insisted  that  another  ballot 
counted  for  Orr,  marked  in  the  Democratic 

circle  in  this  way  iftiB^should  have  been  re- 
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Jected.  The  marks  were  made  with  ink,  and 
while  it  is  somewhat  blurred,  and  cannot  be 
said  to  be  a  cross,  strictly  speaking,  still  we 
think  it  shows  an  attempt  on  the  part  of  ^e 
voter  to  make  such  a  mark,  and  was  there- 
fore properly  counted.  But  if  it  were  other- 
wise, the  result  which  we  reach  upon  tiie 
whole  record  would  not  becbanged,  beoiuse  on 
one  of  those  counted  for  Miss  White  the  mark 


in  the  Republican  circle  is  like  this 
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Certainly  there  is  no  more  reason  for  saving 
that  one  of  these  characters  was  intended  for 
a  cross  than  the  other.  We  think  they  were 
both  properly  counted. 

On  three  of  the  tickets  counted  for  Miss 
White  a  cross  was  made  in  the  Republican 
circle,  but  on  one  of  them  the  name  **  R.  W. 
Orr"  and  on  tlie  other  two  "Robert  W.  Orr" 
was  written  under  the  name  "  Nina  S.  Wliite," 
and  a  cross  made  in  the  square  opposite,  but 
extending  somewhat  below  her  name.  It 
would  seem  that  the  voter  in  eadi  of  these 
cases  intended  to  vote  tiie  Republican  ticket, 
except  for  Miss  White,  but  to  vote  for  Orr 
as  against  her.  If  the  cross  in  the  square  op- 
posite the  name  "White"  had  been  made  di- 
rectly opposite  that  of  Orr,  the  vote  would, 
under  the  provisions  of  the  statute  and  our 
recent  decision  in  Sanner  ▼.  Piatton,  165  111. 
658,  have  been  a  regular  vote  for  Orr.  We 
are,  however,  of  the  opinion  that  it  is,  to 
sav  the  least,  uncertain  from  these  ballote 
which  of  the  candidates  the  voter  intended 
to  vote  for,  and  therefore,  under  section  26, 
mpra,  they  should  not  have  been  counted  for 
either. 

Our  conclusion  then  la,  that,  in  any  view 
of  the  case  presented,  appellee  was  entitled 
to  his  certificate  of  election,  bavins  at  least 
a  majority  of  three  votes.  The  judgment 
of  the  county  court  must  therefore  be  af- 
firmed. 

It  may  properly  be  added  that  It  is  the 
duty  of  every  voter,  under  this  law,  to  as- 
certein  and  follow  the  provisions  of  the  stat- 
ute and  the  directions  of  the  secretory  of  state 
in  his  instructions  sent  out  with  the  ballots, 
and  that  whenever,  either  through  negligence 
or  wilfulness,  he  disregards  that  duty,  he 
does  so  at  the  peril  of  losing  his  vote. 

Judgment  ajfirmetL 


*Tbe  above  characters  are  fao  similes  of  tha 
marks  on  the  original  ballots. 


Illibois  Bofbsmb  C!orBT. 


KOT.^ 


PhiUDder  M.  ALDEN  et  al.,  Ezra.,  etc,  of 
James  &  Waterman,  Deceased,  Appts.^ 

V. 

ST.  PETER'S  PARISH  et  oL 

(158I11.63L) 

1.  Gilts  to  charitable  uses  are  ezoloded 
from  the  operatioD  of  the  rule  against  perpetui- 
ties by  the  statute  of  48  EUs.  chap.  4,  which  is  in 
force  in  Illinois. 

8*  Afl^tothereetor»efaiirehwardeiiSf 
and  Testryinen  of  an  imineorporated 
rel%loiui  society t  in  trust  to  pay  the  salary 
of  the  reotors  of  the  parish  forever,  orfor  ohuroh 
parposealonly,  is  for  a  charitable  use. 

8.  Ineorporatioii  of  a  drareh  society 

cannot  be  presumed  merely  because  the  statute 
presorit>es  a  mode  by  which  such  societies  may 
incorporate. 

4«  The  fact  that  many  unincorporated 
church  societies  have  been  In  existence  is  a 
matter  of  common  knowledge. 

6.  An  unincorporated  chorch  society  is 
not  affected  by  a  statute  limiting  the  quan- 
tity of  real  estate  which  can  be  held  by  incorpo- 
rated church  soctetieB. 

[(November  1,  liSOS.) 

APPEAL  by  complaiDants  from  a  decree  of 
the  Circuit  Court  for  Kane  County  in 
favor  of  defendants  in  an  action  brought  to  set 
aside  a  conveyance  by  complainanTs  testator 
to  the  defendant  church  of  certain  real  estate. 
Affirmed. 

Statement  by  Carter*  J. : 

Appellants  filed  their  bill  In  equity  in 
the  circuit  court  of  De  Ealb  county,  at  the 
October  term.  1888,  to  set  aside  two  certain 
deeds  and  for  partition  of  the  real  estate 
purporting  to  be  conveyed  by  said  deeds. 
A  change  of  venue  was  taken  to  the  circuit 
court  of  Kane  pounty,  where  a  bearing  was 
had  and  the  bill  dismissed  for  want  of  equity. 

The  bill  represents  that  on  or  about  Sep- 
tember 10.  1877,  James  S.  Waterman,  late 
of  said  De  Ealb  countv,  was  the  owner  in 
fee  simple  of  the  following  described  real 
estate:  Lots  9,  10,  11,  and  12,  in  J.  8.  and 
J.  C.  Waterman's  subdivision  of  lots  1,  2, 
8.  and  4,  of  block  24,  of  the  original  village 
of  Sycamore,  in  said  De  Kalb  county,  con- 
taining -f/jf  of  an  acre  of  land ;  that  on  that 
day  said  James  S.  Waterman,  and  Abbie  L. 
Waterman,  his  then  wife,  now  also  deceased, 
made  and  delivered  to  the  rector,  church 
wardens,  and  vestrymen  of  St.  Peter*s  parish, 
in  the  city  of  Sycamore  and  the  diocese  of  Il- 
linois, otherwise  known  as  ^'St.  Peter's  par- 
ish in  the  city  of  Sycamore  and  the  diocese 
of  Illinois,"  a  deed  of  conveyance  of  said 
lots :  that  on  the  Uth  day  of  December,  1877, 
said  grantors  also  executed  a  deed  of  con- 
veyance of  a  farm  in  said  De  Kalb  county, 
containing  160  acres  of  land,  to  said  grantee, 
the  express  condition  in  each  being  "  the  love 


and  affection"  grantors  have  and  bear  ontfr 
the  Protestant  Episcopal  Church  and  said 
parish.     The  deca  of  the  town  lots  contains, 
the  following    exception    and    reservation: 
** Excepting  and  reserving  therefrom,  durin|[^ 
the  lifetime  of  the  grantors  herein  and  the- 
survivor  of  them,  the  rents,  profits,  and  use- 
and   income   of  the  two  dwelling  house»^ 
situated  on   said   lots,   and   such   suitable 
quantity  of  land  immediately  about  them  aa 
may  be  necessary  to  the  proper  enjoyment, 
of  the  same,  witn  the  right  to  improve  and 
repair  said  houses,  but  not  to  remove  or  de- 
stroy them,  said  premises  to  be  used  for 
church  purposes  only,  and  not  sold  or  en- 
cumbered, and  shall  revert  to  the  ffrantora. 
their  heirs  and  assigns,  whenever  this  con- 
dition is  broken. "    And  the  deed  of  the  fanft 
contained  a  condition  and  reservation  in  tlie- 
following  words :   **  This  conveyance  is  made- 
upon  the  express  condition  and  trust  that 
the  rents,  issues,  and  profits  of  the  above- 
described  land  be  devoted  to  and  used  for 
the  payment,  so  far  as  it  may  go,   of  the- 
salary  of  the  rectors  of  said  parish  forever, 
and  for  no  other  purpose ;  and  this  convey- 
ance is  accepted  upon  the  express  under- 
standing and  agreement  that  the  title  hereby- 
con  vey^  shall   immediately  revert  to  and 
be  vested  in  the  party  of  the  first  part,  his- 
heirs,  executors,  and   administrators,  when 
the  income  from  said  land  shall  be  diverted 
to  any  other  purpose,  excepting  and  reserv- 
ing therefrom,  during  the  lifetime  of  the- 
grantors  herein  and  the  survivor  of  them,  the- 
rents,  profits,  and  use  of  the  above- described 
land." 

James  8.  Waterman  died  July  19,  1883, 
leaving  a  will,  under  which  appellants  were- 
appolnted  and  are  still  acting  as  testamentary 
trustees.  He  left  also  a  widow  surviving, 
who  died  before  this  bill  was  filed,  and  her 
representatives  and  devisees  are  now  parties 
defendant. 

The  bill  proceeds  on  the  theory  that  said 
conveyances  were  and  are  absolutely  void, 
because  contrary  to  the  laws  of  the  state  of 
Illinois  in  relation  to  the  creation  of  i)er- 
petuities,  and  because  the  grantee,  as  a  re- 
ligious society,  could  not,  under  the  statute, 
take  more  than  10  acres  of  land,  and   it  ia 
alleged  that,    by  reason  of   the  premises. 
Waterman,  at  the  time  of  his  death,  still 
remained  and  was  owner  of  all  of  said  lands; 
that  the  said  Abbie  L.  Waterman,  widow  of 
the  said  James  S.  Waterman,  renounced,  un- 
der said  will,  the  provision  therein  made  in 
her  favor,  and  there  being  no  issue  of  the- 
said  James  S.   Waterman,  the  said  widow 
elected  to  take  one  half  of  all  the  real  estate, 
and  that  she  thereby  became  and  was,  at  the 
time  of  her  death,  the  owner  of  an  undivided 
one  half  of  all  of  said  real  estate :  that  under 
and  by  virtue  of  the  terms  of  said  will  com- 
plainants became  the  holders  of  the  legal  title 
of  an  undivided  one  half  of  all  of  said  land 
in  trust  for  the  uses  and  purposes  mentioned 
in  said  will.     The  bill  further  alleges  that 


NOTX.-<For  presumption  as  to  Inoorporatlon,  see  \  Webster  v.  Wlggrln  (R.  I.)  28  L.  fi.  A.  610;  Philadel- 


note  to  Re  Gibbe*  Estate  (Pa.)  22  L.  £L  A.  276. 

As  to  what  constitutes  a  charity,  see  Philadelphia 
V.  Overseers  of  Publio  Schools  (Pa.)  29  L.  R.  A.  (XK); 
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phla  V.  Masonic  Home  (Pa.)  23  L.  R.  A.  515:  Crerar- 
V.  WlHlams  (111.)  21 L.  R.  A.  454,  and  oases  there 
f  erred  to. 


ism. 


Aldxh  t.  8t.  Pbter'b  Pasibh. 


the  said  St  Peter's  parish  is,  and  was  at  the 
times  of  the  execution  and  deliyery  of  the 
said  deeds  of  conYe3'ance,  a  corporation 
formed  for  relieious  purposes  under  the  laws 
of  the  state  of  Illinois  for  the  incorporation 
of  religious  societies,  and  that  under  such 
laws  the  quantity  of  land  mentioned  and  de- 
scribed in  the  deed  of  conveyance  secondly 
above  referred  to  could  not,  at  the  time  of 
the  execution  and  delivery  of  said  deed,  be 
owned  or  held  by  said  St.  Peter's  parish, 
nor  could  the  fjantees  in  said  deed  take  or 
hold  the  lands  therein  attempted  to  be  con- 
veyed for  the  purposes  therein  mentioned, 
and  that  for  this  reason  also  said  last- men- 
tioned deed  was  and  is  utterly  void. 

The  answer  denied  the  allegation  that  St. 
Peter's  parish  Is,  and  was  at  the  time  of  tbe 
execution  of  said  deed,  a  corporation  formed 
for  religious  purposes  under  the  laws  of  the 
state  of  Illinois  for  the  incorporation  of  re- 
ligious societies ;  and  on  its  becomini;  known 
WLi  the  allegation  in  the  bill  as  to  tbe  in- 
corporation of  the  church  could  not  be  msde 
clear  by  the  proofs,  the  complainants  filed 
an  amendment  to  the  bill  in  the  following 
wonis : 

"Your  orators  further  represent  that  it  is 
claimed  and  pretended  by  the  said  St.  Peter's 
parish  that  it  was  never  incorporated  as 
herein  charged,  but  your  orators  charge  that 
the  contrary  thereof  is  the  fact,  as  herein 
shown.  Your  orators  charge,  however,  and 
insist,  that  if  in  fact  it  should  appear  on 
tbe  hearing  hereof  that  said  St.  Peters*  par- 
ish was  not  an  incorporated  organization,  as 
herein  stated,  nevertheless  it  was  stand  lone 
before  the  times  of  tlie  delivery  of  the  said 
deeds,  and  has  been  continually  ever  since, 
achurnh  organization,  formed  and  subsisting 
for  religious  purposes  only,  and  to  promote 
and  advance  the  peculiar  tenets  of  the  re* 
ligious  sect  known  throughout  Illinois  as  the 
Protestant  Episcopal  Church,  and  belonging 
to  the  diocese  aforesaid  from  and  about  the 
time  of  organization,  to  wit,  1856,  and  dif- 
fered from  other  churches  of  this  state,  mem- 
bers of  said  diocese,  only  in  the  lack  of  such 
corporate  entity,  and  in  virtue  and  effect,  and 
to  all  intents  and  purposes,  was  precisely  the 
same  as  if  it  had  been  duly  incorporated,  ex- 
cepting only  the  le^al,  technical  fact  that  it 
had  not  complied  with  the  statute  of  the  state 
of  Illinois  in  filing  its  certificate  of  organiza- 
tion with  the  recorder  of  said  De  Kalb  couuty, 
and  therefore  is  and  was  within  tbe  statute  of 
this  state  and  the  policy  of  its  laws  prohibit- 
ing religious  corporations  from  owning  and 
holding  lands  in  excess  of  a  stated  amount, 
or  it  should  be  held,  under  the  law,  incapa- 
ble of  taking  or  holding  title  to  any  real 
estate  whatever." 

This  paragraph  was  demurred  to  and  the 
demurrer  sustained,  leaving  the  cause  to  go 
to  a  hearing  on  the  rest  of  the  bill.  The  bill 
further  alleged  that  tbe  condition  contained 
in  said  first- mentioned  deed  lias  been  broken 
because  the  lands  described  have  been  used 
for  other  than  church  purposes,  and  that  If 
any  title  ever  pasacd  by  said  deed,  such  title 
has,  by  reason  of  the  breaking  of  Buch  condi- 
tion, reverted,  as  provided  in  said  deed. 
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The  parish  was  organized  In  1866  as  a  part 
of  the  mschinery  of  the  diocese  of  Illinois. 
At  that  time  its  purposes  were  religious  al- 
together, and  it  has  generally  been  main- 
tained as  a  parish  and  church  orcanizatioo 
since  that  time.  Some  of  the  early  recorda 
of  De  Kalb  county  and  the  early  records  of 
the  church  were  missing  and  could  not  be 
produced  on  the  trial.  No  certificate  of  or> 
ganization  of  the  church  was  found. 

Mr.  WUliamR.  Plum,  for  appellants: 
A  voluntary  society  organized  for  religfoius 

{mrposes  is  entitled  to  no  greater  right  to  nold 
anas  in  this  state  than  corporations  authorized 
l^  law,  even  if  In  fact  it  can  hold  any  land  ia 
perpetuity.    Public  policy  at  least  forbids  it 

VoorJues  v.  Reed,  17  111.  App.  22;  Ptoj^  v. 
Chicaffo  Oa$  Triut  Go.  180  III.  296, 8  L.  K.  A. 
497;  Greenhood,  Pub.  Pol.  2.  5;  Adams  & 
Durham's  Statutes  1881,  46;  1886,  840,  841; 
1889,  46:  1845,  842,  848,  846.  847;  1869,  298- 
295;  1872, 872. 878.  Tudor,  Charitable  Trusts^ 
872.  874,  875,  1920;  Duke,  Charitable  Uses, 
192,  125;  Perry. Tr.  701;  Andrews.  Andrewi, 
110  111.  228;  OatMr  v.  8toM,  120  U.  S.  686, 80 
L.  ed.  784;  American  db  F,  Christian  Unitni  v. 
Tount,  101  U.  S.  862,  26  L. ed.  888;  CarroU^. 
Eatt  8t.  LouU,  67  IlL  568, 16  Am.  Rep.  682; 
Santa  Clara  Female  Academy  v.  Sullivan,  116 
111.  882,  66  Am.  Rep.  776;  Bkondi  v.  Moads, 
48  111.  262;  Re  McGraw,  111  N.  Y.  107,  2  L. 
R  A.  887;  Bamsher  v.  Hamsher,  182  111.  278, 
8  L.  R.  A.  656;  Atty,  Oen.  v.  Tanered,  1  W. 
Bl.  90:  Philadelphia  Baptiet  Aeao.  v.  Eart^  IT 
Q.  8.  4  Wheat.  1,  4  L.  ed.  499. 

Corporations  only  are  capable  of  holding 
lands  m  perpetuitv. 

Atty.  uen,  v.  Janeredvn^  Philadelphia  Bap- 
tist A*w.  V.  Bart,  eupra;  Inglis  v,  Sailon^ 
Snug  Harlxyr,  28  U.  S.  8  Pet.  99,  7  L.  ed.  617. 

Mfsere,  Games  A  Daiitoii»  also  for  ap- 
pellants: 

Under  the  evidence  defendant  church  should 
be  held  to  be  an  incorporated  church  under 
tbe  laws  of  the  state. 

At  the  time  of  its  organization  it  was  made 
its  duty  under  section  45  of  the  act  of  1846, 
then  in  force,  to  file  the  certificate  provided  by 
that  act. 

'  Not  only  public  ofiScers,  but  everybody  else, 
are  presumed  to  have  complied  with  the  lawa 
of  the  land  until  the  contrary  appears. 

St.  PeU^e  Soman  Catholic  Cong,  v.  Germain^ 
104  111.  440;  AndrewiY.  Andrews,  110  111.  228; 
Calkins  v.  Cheney,  92  111.  478;  Bamsher  v. 
BamsTier,  182  111.  284.  8  L.  R.  A.  666;  Willard 
V.  Methodist  E.  Ch  of  R  CL  66  LI.  65;  2  Cook, 
Stock  &  Stockholders  and  Corp.  Law,  8d  ed. 
§  698,  p.  997;  Methodist  E.  U.  OK  v.  Pickttt, 
19  N.  Y.  482. 

Tbe  statute  should  be  so  construed  as  to  in- 
clude religious  associations  who  have  failed  to 
comply  with  tbe  statute  law  in  iDCorporatinir. 

Castner  v.  Walrod,  83  111.  171,  25  Am.  Rep. 
869;  Burgett  v.  Burgett,  1  Ohio,  469,  18  Am. 
Dec.  634:  Crvse  v.  Aden,  127  111.  282,  8  L,  R. 
A.  827;  Anderson  v.  Chicago,  B.  d  Q.  B.  Co. 
117  111.  26;  Pecria  d  P.  U.  B.  Co.  v.  PeopU, 
144  111.  458;  African  M.  A'.  Church  y.  Oonoter, 
27  N.  J.  Eq.  157;  Washb.  Real  Prop.  566.  If 
82;  RMe  V.  Sedgwick,  85  Barb.  828;  2  Sugden, 
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Vendors,  888;   Jackson^    Oooper,  v.    Cory,   8 
JohDS.  887;  20  Am.  <&  EDg.  Enc.  Law,  p.  804. 
citiDg  authorities. 
Me9»rs.  Botsford  &  Wayne  for  appellees. 

Cfrrtert  J.,  delivered  the  opinion  of  the 
«ourt : 

The  trial  court  found  that  the  defendant 
society  was  not  a  corporation*  and  did  not 
come  within  the  provisions  of  the  statute  pro- 
liibiting  corporations  formed  for  religious 
worship  from  holding  more  than  10  acres  of 
land,  and  found  also  that  the  condition  of  the 
tirst  deed  conveying  the  lots  in  question  for 
church  purposes  only,  had  not  been  broken 
by  the  renting  of  such  lots  and  using  the 
rents  for  church  purposes.  After  a  careful 
consideration  of  the  evidence,  and  the  law 
applicable  thereto,  we  are  satisfied  that  the 
case  was  correctly  decided  by  the  learned 
chancellor  in  the  circuit  court. 

It  has  been  repeatedly  held  by  this  court 
that  the  statute  43  Elizabeth  (chap.  4)  is  in 
force  in  this  state,  and  that  gifts  to  charitable 
uses  are,  by  force  of  that  statute,  excluded 
from  the  operation  of  the  rule  against  per- 
petuities. Eetiser  v.  Harris,  42  111.  425; 
Andrews  v.  Andrews^  110  111.  223 ;  Orerar  v. 
WiUiams,  146  111.  625,  21  L.  R.  A.  454.  It 
is  also  established  that  a  gift  for  the  support 
of  churches,  or  to  pay  the  expense  of  preach- 
ing any  particular  religious  doctrine,  comes 
within  the  equity,  and  therefore  within  the 
spirit,  of  that  statute,  as  a  gift  for  a  charita- 
ble use.  Andrews  ▼.  Andrews,  and  Orerar 
V.  WiliiatM,  supra;  Hunt  v.  Fowler,  121  111. 
269. 

It  is  true  that  the  questions  presented  for 
decision  by  this  record,  so  far  as  they  (or 
those  of  a  kindred  nature)  have  heretofore 
come  before  this  court  for  consideration, 
have  arisen  under  wills,  and  not  deeds.  But 
we  do  not  understand  the  counsel  for  appel- 
lants to  insist  that  the  deeds  in  question  are 
void  on  the  ground  that,  being  made  to  the 
officers  of  an  unincorporated  society  in  trust 
for  such  society  or  its  members  or  directly 
to  such  unincorporated  society,  there  was  no 

f:rantee  capable,  in  law,  of  taking  by  deed. 
f  the  grant  were  not  one  made  as  a  gift  for 
tt  charitable  or  pious  use.  and  so  not  brought 
within  the  savine  provisions  of  the  statute 
of  43  Elizabeth,  ft  might  be  contended  that 
the  deeds  would  be  void  for  want  of  a  grantee 
capable  of  taking.  German  Land  Asso,  v. 
SchoUer,  10  Minn.  881.  But  we  are  of  the 
opinion,  conceding  that  the  religious  society 
in  question  was  not  incorporated,  that  the 
conveyances  were  made  to  the  rector,  church 
wardens,  and  vestrvmen  of  the  society  in  their 
official  capacity,  in  trust  for  a  designated 
charitable  and  pious  use,  and  are  within  the 
provisions  of  the  statute  in  question,  and  are 
not  void  for  want  of  a  grantee  capable  of 
taking  by  deed,  but  will  be  upheld  and  en- 
forced in  equity,  unless  rendered  invalid 
upon  other  grounds  urged  by  counsel  and 
referred  to  below.  Judd  v.  Woodruff,  2  Root, 
298 :  20  Am.  &  Eng.  Enc.  Law,  p.  804;  Fer- 
raria  v.  VcueonceUos,  81  111.  25. 

The  conveyances  in  question  were  made  to 
the  rector,  church  wardens,  and  vestrymen  of 
this  unincorporated  relicrious  society,  the  one 
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conveying  the  160  acres  being  "upon  the  ex*, 
press  condition  and  trust  that  the  rents, 
issues,  and  profits  be  devoted  to  and  used  for 
the  payment,  so  far  as  it  may  go,  of  the 
salary  of  the  rectors  of  said  parish  forever,  ** 
and  the  other,  conveying  the  lots,  being  upon 
condition  that  they  were  to  be  used  for  church 
purposes  only.  Both  were  given  for  the  con- 
sideration of  love  and  affection  for  the  church 
and  parish.  It  is  clear  that  these  conveyances 
constituted  a  gift  in  trust  for  a  charitable 
use.  Ferraria  v.  Vaseoneellos,  28  111.  456 ;  81 
111/  26;  20  Am.  &  Eng.  Enc.  Law,  pp.  805* 
809.  And  in  such  a  case  a  court  of  equity 
will  be  inclined  to  lend  its  aid  in  carrying 
out  the  purpose  of  the  donor  and  to  give  ef- 
fect to  ue  trust,  if  it  can  be  done  consist- 
ently with  existing  laws.  The  questions  so 
far  considered  have  been  so  often  and  so  uni- 
formly decided  that  we  deem  any  further 
discussion  of  them,  and  citation  of  authority 
in  support  of  the  position  here  assumed,  un- 
necessarv. 

It  is,  however,  contended — ^and  this  is  the 
principal  question  in  the  case — that  this  so- 
ciety should  be  held  to  be  an  incorporated 
church  or  religious  society  under  the  laws 
of  this  state,  or'if  it  be  not  held  to  be  a  cor- 

f oration,  still,  inasmuch  as  incorporated  re- 
igious  societies  are,  by  the  statute,  prohib- 
it^ from  taking  or  holding  more  than  10 
(now  20)  acres  or  land,  that  on  the  grounds 
of  public  policy  the  prohibition  must  extend 
to  all  such  societies,  whether  incorporated  or 
not. 

In  support  of  the  first  branch  of  this  con- 
tention, it  is  said  that  by  the  statute  in  re- 
lation to  the  incorporation  of  religious  so- 
cieties in  force  at  the  time  of  the  or^ranization 
of  the  church  in  1856,  mz,,  the  Act  of  1845, 
chap.  25,  p.  120  (see  1  Adams  &  D.  Real  Es- 
tate Stat.  p.  842),  it  was  made  the  duty  of 
the  society,  or  its  trustees,  to  make  and  file 
with  the  recorder  of  deeds  the  certificate  re- 
quired by  section  45  of  that  Act,  and  thus 
become  incorporated ;  and  it  is  further  said 
that  because  of  the  destruction  of  one  of  the 
early  records  of  the  church,  and  also  one  of 
the  early  records  of  De  Kalb  county,  it  is 
left  uncertain  whether  the  duty  imposed  by 
the  statute  was  performed  or  not,  and  that 
the  presumption  must  be  indulged  that  the 
duty  imposed  by  the  statute  was  performed, 
the  law  complied  with,  the  certificate  made 
and  filed,  and  the  society  thus  duly  incorpo- 
rated. It  is,  however,  evident  that  the  stat- 
ute in  question  did  not  make  it  obligatory 
upon  all  voluntary  religious  societies  to  be- 
come incorporated,  but  merely  prescribed  the 
mode  by  which  they  might  incorporate,  and 
there  being  no  evidence  that  this  society  ever 
took  any  of  the  steps  prescribed  by  the  stat- 
ute to  become  incorporated,  or  that  it  ever 
assumed  to  act  as  a  corporation,  it  would  be 
carrying  the  doctrine  of  presumptive  evi- 
dence too  far  to  presume  such  incorporation. 
It  is  a  mstter  of  common  knowledge  that 
there  have  been  in  existence  in  this  state 
many  such  unincorporated  societies,  and  so 
far  as  the  evidence  discloses  this  was  one  of 
them.  In  Ferraria  v.  Vcueoncellos,  suftra, 
where  this  court  held  that  the  steps  taken 
in  attempting  to  incorporate  a  religious  so- 
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ciety  nnder  the  act  of  1845  were  insufflcleDt 
to  create  a  corporation,  Mr.  Justice  Walker 
fiaid  (p.  456)  :  ~  **  The  statute  must  be  at  least 
Bubatantiallv  complied  with  in  its  provi- 
sions, and  all  of  its  express  requirements  must 
he  observed.  We  have  no  power  to  dispense 
with  such  requirements,  and  render  illegal 
acts  valid  and  binding.  It  is  not  within  the 
province  of  the  court  to  question  the  propri- 
ety of  Budi  requirements  when  imposed  by 
the  legislature,  and  In  this  case  they  are  few, 
simple,  and  easily  performed.  But  whether 
they  are  the  most  salutary  is  not  a  question 
which  we  can  consider ;  Uiey  haye  been  Im- 
posed as  a  condition  to  the  organization  of 
these  corporations,  and  must  be  performed 
before  corporate  rights  can  attach.  And  this 
is  expressly  declared  to  be  the  legislative 
will  l>y  the  latter  clause  of  the  49th  section." 
The  contention  that  public  policy  requires 
that  the  statutory  limitation  on  the  power  to 
take  and  hold  real  estate  should  be  Imposed 
on  these  unincorporated  religious  societies 
by  Judicial  decree,  is,  we  think,  equally 
untenable.  Upon  becoming  incorporated  cer- 
tain legal  rights  are  acquired  and  certain 
burdens  assumed,  as  provided  by  the  statute. 
Without  incorporating,  these  societies  cannot 
exercise  these  rights  that  pertain  to  corpora- 
tions, and  they  ought  not  to  be  required  to 
assume  the  corresponding  burdens, — at  least 
unless  the  statute  so  directs.  As  pointed  out 
in  Ferraria  y.  VcuconeeUoB,  mpra,  and  other 
cases,  there  are  marked  distinctions  In  the 


I  powers,  property  rights,  and  duties  of  the 
two  kinds  of  organizations.  BoberUon  y. 
Bullioju,  UN.  Y.  248.  There  are  many  cor- 
porations closely  allied  to  these  church  or- 
ganizations which  have  been  held  not  sub- 
ject to  the  10-acre  limitation,  yet  it  might, 
as  reasonably  as  here,    be  contended   that 

f public  policy  requires  that  they  be  included 
n  what  is  usually  denominated  religious 
corporations,  or  corporations  organized  for 
rel  i g ious  worsh  i  p.  HarMher  v.  Hamkher,  1 89 
111.  273,  8  L.  R.  A.  656;  Gilmer  v.  SUme, 
120  U.  S.  686,  80  L.  ed.  784 ;  Oermain  y. 
BcUtes,  118  111.  29.  In  AndreiM  v.  Andrewi, 
mpra,  it  was  urged  that  public  policy  re- 
quires that  the  value  as  well  as  the  number 
of  acres  should  be  limite<l,  but  it  was  there 
said  that  it  was  ''a  sufficient  answer  to  say 
that  the  statute  has  authorized  such  bodies 
to  acauire  and  hold  not  exceeding  10  acres 
of  lana,  without  any  limit  as  to  value  or  in- 
come." Tet  10  acres  of  land  in  some  parts 
jof  the  state  might  not  be  of  much  value, 
while  in  a  larsre  city  it  would  be  worth  many 
millions.  It  is  for  the  lawmaking  power  to 
determine  what  the  limit  shall  be  and  upon 
what  bodies  it  shall  be  imposed,  and  unless 
that  power  imposes  on  unincorporated  re- 
ligious societies  the  same  restrictions  it  has 
placed  upon  those  becoming  incorporated,  it 
is  not  within  the  province  of  the  courts  to 
do  so. 

The  decree  of  the  Oireuit  Court  voUl  he  of* 
firmed. 
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JOHN  V.  FARWELL  COMPANY,  AppU, 

V. 

Lucy  Ellen  HILBERT  et  oL 
i Wis. ) 

1.  AJod^rmentbjr  oonDsMloii  is  irregu- 
lar onlyt  aAd  not  void^wberelt  is  founded 
on  a  vaUd  debt  and  there  to  a  suffiolent  warrant 


of  attorney  and  release  of  errors,  altbouffb  the 
annwer  of  oonfeolon  required  under  Rev.  Stat. 
1 2800,  to  be  signed  by  defendant  or  some  attor- 
ney in  his  behalf.  Is  signed  by  plaintiff^s  attorney 
in  the  name  of  another  attorney  at  his  special  in- 
stance and  request,  as  attorney  for  defendant. 

%m  The  enforoement  of  a  Jadipnent  at 
law  will  not  be  ex^oin^d  merely  for  want 
of  Jurisdiction  in  the  court  which  rendered  it. 


KozB.— In^netfont  aoaintt  fudtnnenu  entered  on 

eonfeeeion, 
I.  In  favor  of  eredUore, 
n.  For  irretndartties. 
m.  For  fraud. 
IV.  Judgmente  aoainst  piMle  polfeyi 

a.  Usury. 

b.  Compoundino  crtmee. 

o.  OanUMno  eontideration, 
T.  Judgmente  againet  ewretiee. 
VL  JudgmenU  agaiMt  eorporatione, 
VII.  Judgmente  agoHnet  partners. 
Yin.  Judgmente  agalnet  exeeutore  and  adeMnietret- 
tore. 
IX.  StatuU  of  VhnUatiana. 
Z.  CkfjietderaHonnotdue. 
XL  VaUddefeneemuetbethowfU 
XIL  Negltgenee, 
Xm.  R^nedyatlaw^. 
XIY.  Other  mattere, 

L  In  favor  of  eredUoru 

The  general  rale  is  that  no  one  bnt  a  ^dgment 
eredltor  is  entitled  to  an  injunction  against  Judg- 
ments taken  against  his  debtor  by  others,  but  on 
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this  question  there  is  some  conflict.  This  does  not 
appear  to  have  been  discussed  In  the  case  of  John 
y.  Fabwell  Oo.  v.  Hilbebt,  but  the  question 
there  was  as  to  the  right  of  a  general  creditor  to 
attack  a  Judgment  by  confession  entered  against 
the  debtor  (on  the  ground  of  Irregularities,  and 
the  court  properly  held  that  no  one  but  the  debtor 
himself  could  attack  a  Judgment  on  such  grounds. 

In  regard  to  the  right  of  a  general  creditor  to 
obtain  an  injunction  in  aid  of  his  attachment 
against  Judgments  confessed  by  the  debtor,  there 
is  a  conflict  of  authority,  the  determination  being 
largely  controlled  by  a  number  of  cases,  on  the 
question  as  to  the  right  of  a  creditor  to  attack 
fraudulent  conveyances,  many  of  which  are  not 
injunction  cases.  Where  a  creditor  has  a  lien  by 
virtue  of  an  attachment,  the  weight  of  authority 
seems  to  be  in  favor  of  his  right  to  obtain  an  in- 
junction, but  this  must  be  taken  in  connection 
with  the  rule  of  law  io  each  state  as  to  the  general 
right  of  a  creditor  to  set  aside  fraudulent  convey- 
ances. 

Some  cases  hold  that  an  attaching  creditor  having 
a  lien  on  the  property  is  entitled  to  an  injunction 
against  the  proceedings  on  the  Judgment  fraudo* 


Wisoonsor  Sofrxxb  Coubt. 


NOT.^ 


untoM  BQoh  Judffmeot  la  shown  to  be  unjust  or 
inequitable. 

(November  8S,  lfi05.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Dodge  County  in 
favor  of  defendants  in  an  action  brought  to 
set  aside  certain  judgments,  and  execution 
levies  thereon,  which  were  alleged  to  have 
been  wrongfully  confessed  in  fraud  of  plain- 
tiff's rights.    Afflrmsd, 

Statement  by  Pinnejr*  J. : 

This  action  was  brought  to  set  aside  two 
Judgment  notes  and  judgments  entered  there- 
on, and  levies  of  execution  made  to  satisfy 
the  same,  namely,  a  judgment  note  In  favor 
of  Lucy  Ellen  Hilbert  asainst  the  defend- 
ante  G.  B.  Hilbert  and  H.  M.  Johnson,  for 


t6, 428. 19,  dated  August  27. 1892,  upon  whicb 
judgment  was  entered  in  her  favor  against^ 
them  in  the  circuit  court  for  Dodge  county, 
December  80,  1898,  for  $5,421.51 ;  and  a  judge- 
ment note  in  favor  of  the  defendant  James  J. 
Hilbert  against  the  defendant  O.  B.  Hilbert. 
for  $2,105.05,  dated  December  11,  1898,  upon 
which  Judgment  was  entered  in  his  favor 
against  said  G.  B.  Hilbert,  in  the  same  court* 
on  the  80th  day  of  December,  1893.  for  $2.- 
140.60.    These  executions  were  levied  by  tho- 
defendant  Peters,  sheriff  of  Dodge  county, 
on  the  same  day.    The  Judgments  were  en- 
tered upon  the  stock  of  merchandise  of  th» 
defendant  G.  B.   Hilbert,   which  was  sold 
thereunder,  and  the  money  realized  was  $4,- 
500.     It  appeared  that  the  plaintiff  was  a1s(> 
a  creditor  of  the  said  G.  B.  Hilbert  and  H. 
H.  Johnson  for  goods  sold  and  delivered  i» 


lently  oonfessed  by  the  debtor  to  other  parties. 
Blum  V.  Scbram,  66  Tex.  024;  People  v.  Van  Buren, 
196  N.  Y.  2S2, 20  L.  R.  A.  446;  Keller  v.  Payne,  10  N. 
Y.  8.  R.  245. 

In  People  v.  Van  Buren,  ffupra,  it  was  held  that 
an  attaohlnif  creditor  is  entitled  to  an  Injunction 
restrainlDff  an  execution  sale  of  the  debtor^s  prop- 
erty on  judfrmeots  fraudulently  confeesed,  where 
such  debtor  is  insolvent,  distinguishinfr  the  prior 
case  of  Thurber  v.  Blanck,  60  N.  Y.  80,  which  was 
a  case  of  an  attachinir  creditor  attemptlngr  to 
reach  equitable  assets,  and  the  rtatute  requiring 
the  return  of  an  execution  unsatisfied  as  a  condi- 
tion precedent.  Although  there  is  much  conflict 
of  authority  in  other  states  as  to  the  standing  of 
an  attaching  creditor,  this  case  holds  ttiat  an  at- 
taching creditor  ceases  to  occupy  the  defenseless 
position  of  a  creditor  at  large,  and  becomes  In  a 
certain  sense  invested  with  the  privileges  of  a  cred- 
itor whose  debt*  has  been  adjudged  valid,  and 
who  finds  himself  embarrassed  in  its  collection  by 
fraudulent  conduct  of  the  debtor. 

And  attaching  creditors  are  entitled  to  an  in- 
junction against  execution  sale  under  fraudulent 
Judgments  confessed  In  favor  of  other  creditors, 
as  they  cannot  maintain  an  action  of  replevin 
against  the  sheriff,  the  writ  of  execution  giWng 
him  the  right  to  possession,  and  an  action  against 
purchasers,  if  insolvent,  would  afford  no  redress, 
and  they  are  not  entitled  to  appear  and  plead  in 
the  action  at  law.   ^erry  v.  Sharpe.  8  Fed.  Rep.  !& 

And  where  a  merchant  was  induced  to  sell  on 
credit,  and  by  fraud  and  collusion  of  the  debtor 
Judgment  notes  were  given  to  another  party,  and 
levy  made  on  the  goods  sold,  this  is  such  fraud  as 
will  entitle  the  vendor  to  an  injunction  against 
such  sale.    ItHd, 

A  Judgment  creditor  Is  entitled  to  an  Injunction 
against  proceedings  under  a  Judgment  fraudu- 
lently and  subsequently  confessed  by  his  debtor  to 
other  persons  to  prevent  the  collection  of  the  com- 
plainant's Judgment.  Oakley  v.  Young,  6  N.  J.  Bq. 
468. 

And  an  Injunction  was  granted  at  the  Instance 
of  a  creditor  on  the  ground  that  the  debtor  had 
fraudulently  executed  a  bond,  and  was  about  to 
confess  Judgment  in  order  to  defeat  bis  creditor. 
Mabaney  v.  Lazier,  16  Md.  69. 

So,  Judgments  by  confession  which  are  fraudu- 
lent OS  to  otber  creditors  will  authorize  injunction 
against  an  execution  sale  of  personal  property, 
made  to  deprive  creditors  of  their  rights,  where  the 
debt  was  not  yet  due.  and  was  secured  by  a  real- 
estate  mortgage:  and  the  fraud  will  dispense  with 
tbe  deposit  of  the  amount  requhred  by  2  N.  Y. 
Bev.  Stat,  100,  6  147.    Bums  v.  Morse,  6  Paige.  108. 

And  a  trust  fund  assigned  for  credliors  will  be 
protected  by  enjoining  an  execution  sale,  under 
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Judgments  confessed  that  are  void  under  N.Y.  Law* 
1887,  chap.  60S,  forbidding  preferences.  Spelman  v. 
Jaff  ray,  SB  Abb.  K.  a  816:  Wlloox  v.  Payne,  Id.  807? 
Biessoer  v.  Oohn,  Id.  812. 

So,  under  Illinois  assignment  act  of  1887, 1  la,  pro» 
vlding  that  all  preferences  shalltbe  void,  Judgments- 
by  confession  entered  Just  prior  to  an  assignment 
for  creditors  and  in  fraud  thereof  may  be  enjoined 
at  the  instance  of  a  creditor,  where  the  assignee  for 
creditors  refuses  to  institute  such  suit.  Preston  v. 
Spaulding,  120  IlL  214. 

8o^  trust  funds  assigned  for  creditors  will  be  pro-* 
tected  by  enjoining  a  sale  under  Judgments  ood> 
fessed  preferring  one  of  the  officers  of  a  corpora- 
tion. Harding  V.  Fiske.  26  Abb.  N.  C.  848.  See  also 
Thomas  v.  Watson,  Taney,  C.  C.  297,  infra^  IV, 

And  Judgments  by  confession  and  the  levy  there-> 
under  will  be  enjoined  at  the  Instance  of  a  cred- 
itor, where  the  same  is  in  contravention  of  the  as* 
signment  act  and  fraudulent,  and  tho  assignee 
refuses  to  attack  the  same.  Lindauer  v.  Lang,  29 
111.  App.  188. 

An  assignee  for  creditors  Is  not  a  proper  party 
defendant  in  an  action  by  a  creditor  to  enjoin  a  sale 
under  Judgments  fraudulently  ccmfessed  to  defeat 
creditors,  where  it  is  claimed  that  the  assignment 
is  also  fraudulent,  as  the  remedy  is  by  removlnff^ 
the  assignee  if  he  Is  not  acting  in  good  fSlth.  Ar^ 
man  v.  Oiles,  166  Pa.  400. 

Where  a  Judgment  against  a  grantor  was  pur* 
chased,  and  tbe  grantee  of  an  undivided  part  of  tb» 
land  told  tbe  purchaser  of  the  Judgment  tbat  it  was 
valid,  and  that  the  amount  thereof  was  due,  asked 
delay  in  issuing  execution,  and  thereafter  tho- 
grantee,  to  defeat  such  execution,  confessed  a 
Judgment  to  another  party,  having  full  notice  of 
complainant*s  priority,  the  same  will  beset  aside  a* 
a  cloud  on  the  title,  preventing  a  sale  for  full  value 
under  the  prior  Judgment.  Oakley  v.  Young,  6  N. 
J.  Eq.  468. 

A  partnership  Hen  creditor  may  enjoin  Judgments 
confessed  by  his  debtor  to  another  party,  where 
the  debt  was  not  due,  as  K.  J.  Bev.  Srat.  946,  i  6, 
prohibits  a  Judgment  on  confession  where  it  is  not 
due.  Blackwell  v.  Bankin,  7  N.  J.  Bq.  168.  See 
Christy  v.  Sherman,  10  Iowa.  586,  infra^  VIL 

Other  cases  refuse  an  injunction  in  favor  of  a 
creditor  against  Judgments  confessed  by  the  debtor 
to  others,  and  this  refusal  is  on  the  ground  that  he 
is  not  a  Judgment  creditor,  or  that  he  has  a  remedy 
at  law,  or  that  the  Judgment  confessed  is  not  fraud* 
ulent  or  unjust. 

Attaching  creditors  cannot  enjoin  a  sale  under  a 
Judgment  fraudulently  confessed  by  his  debtor,  as 
they  have  a  standing  to  rule  the  sheriff  to  pay  tbe 
proceeds  into  court,  and  there  question  the  valid- 
Ity  of  the  conCessed  Judgment.  Artman  v.  Qiles» 
163  Pa.  409. 
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them  while  eng^sred  in  the  mercmitile  busi* 
41688,  to  Uie  amount  of  $946.70,  for  which  it 
iiad  caiued  a  writ  of  attachment  to  be  issued 
In  its  action  against  said  Hilbert  &  Johnson, 
in  the  aarae  court,  and  delivered  to  the  sher- 
iff  of  said  county  to  be  levied  on  the  same 
stock  of  merchandise ;  and  it  was  alleged  that 
Hilbert  &  Johnson,  on  the  80th  day  of  De- 
•camber,  1898,  were  insolvent*  and  unless  the 
court  should  enjoin  the  payment  of  the  pro- 
ceeds of  said  stock  of  goods  in  satisfaction 
of  said  executions  in  favor  of  the  defendants 
Lucy  Ellen  Hilbertand  James  J.  Hilbert  un- 
til it  could  recover  judgment  on  its  demand 
and  intervene  to  claim  said  money,  the  plain- 
tiff's claim  and  remedy  to  collect  it  out  of 
«aid  stock  or  the  proceeds  thereof,  would  be 
lost.  It  was  further  alleged  that  said  defend- 
ant Lucy  Ellen  Hilbert  is  the  wife  of  the 


defendant  James  J.  Hilbert,  and  that  they 
are  the  parents  of  G.  B.  Hilbert ;  that  on  or 
about  August  20,  1899,  said  G.  B.  Hilbert 
and  H.  M.  Johnson  formed  a  partnership  to 
csrry  on  the  mercantile  business  at  Waupun, 
and  that  the  defendant  Lucy  Ellen  Hilbert 
purchased  a  stock  of  goods  for  her  said  son 
to  start  him  in  said  business,  and  it  was 
claimed  that  the  money  so  used  for  that  pur- 
pose was  a  gift  to  him ;  that  on  or  about  the 
19th  of  January,  1898,  said  Hilbert  &  John- 
son obtained  credit  of  the  plaintiff  to  the 
amount  of  $9,417.58,  upon  which  a  balance 
of  $946.79  still  remains  unpaid,  on  the  rep- 
resentation that  they  were  the  sole  owners  of 
the  stock,  and  had  paid  for  the  same  in  cash, 
and  owed  no  debts  except  such  as  they  had 
incurred,  since  their  purchase,  for  goods  in 
their  business,  and  that  the  said  Lucy  Ellen 


In  Martin  v.  Michael,  28  Mo.  60,  66  Am.  Deo.  666, 
ft  was  held  that  an  attacbinff  creditor  before  Judg- 
ment  was  not  entitled  to  an  injunction  against  pro- 
<!eedinfr8  on  the  Jndrment  confessed  by  his  debtor 
to  another,  but  in  Hulett  v.  Stookwell.  27  Mo.  App. 
288,  which  was  not  asralnst  a  JadfnneDt  on  oonfes- 
ekm,  it  was  held  that  a  landlord  bavin?  a  lien  was 
•entitled  to  an  injunction  to  protect  the  removal  of 
the  property. 

And  in  Rollins  v.  Van  fiaalen,  66  Mich.  610,  an  in- 
junction was  refused  against  proceedings  under 
Judgments  obtained  by  fraudulent  confession  in 
favor  of  other  parties  agalnil^  their  debtors,  where 
•oomplainant  bad  only  a  daim  under  attacbment. 

The  fact  that  security  was  given  and  judgment 
-conf  eased  to  a  director  of  a  corporation  will  not  au- 
tborlae  setting  the  same  aside  at  suit  of  the  receiver 
•on  the  ground  of  being  fraudulent,  but  under  N. 
J.  Nix.  Dig.  871,  I  0,  such  Judgment  confessed  in 
•contemplation  of  insolvency  will  not  be  allowed  to 
have  any  priority  over  other  claims.  Stratton  v. 
Allen,  16  K.  J.  Eq.  S88.  See  also  Klllgore  v.  Nichol- 
«on«  26  La.  Ann.  688.  fn/ro,  YI. 

A  jndgment  confeswd  by  a  third  party  to  indem- 
nify a  surety  cannot  be  impeached  in  a  collateral 
«ttack  by  a  creditor  of  the  principal  where  it  is 
•oialmed  to  be  fraudulent  but  the  creditor  has  not 
•established  his  claim  or  hen.  Pliiladelpbia  v.  Dob- 
«>n,10Pa.Co.Ct.84. 

And  a  general  creditor  is  not  entitled  to  an  in- 
iunctlon.    Kelly  v.  Herb,  167  Pa.  4L 

And  in  Shedd  v.  Bank  of  Brattleboro,  88  Yt.  709, 
it  was  held  that  irregularities  in  a  writ  of  attach- 
menti  and  that  a  judgment  was  confessed  by  one 
partner  against  all  the  firm,  will  not  be  ground  for 
•enjoining  the  judgment  on  complaint  of  a  judg- 
ment creditor,  as  tbe  complainant  cannot  take 
advantage  of  irregularities. 

An  Injunction  will  not  be  granted  in  favor  of 
•a  judgment  creditor  against  a  judgment  confessed 
by  one  member  of  a  firm,  where  the  other  mem- 
ber consents  to  such  confession,  unless  tbe  lame  is 
abown  to  be  unjust  and  inequitable,  as  the  same 
rule  applies  as  in  ease  of  want  of  service  of  pro- 
cess, and  there  is  a  remedy  in  the  law  court.  Hier 
T.  Kaufmaiu  134  HL  216. 

Under  tbe  Colorado  statutes,  giving  an  attach- 
ing creditor  a  conditional  lien  from  tbe  time  of  tbe 
levy,  a  partnership  creditor,  bavmg  levied  a  valid 
attachment  on  property  of  an  insolvent  firm,  is  en- 
titled to  an  injunction  against  a  judgment  con- 
fessed by  tbe  firm  to  others,  tbat  is  not  recorded  as 
required  by  tbe  statute,  and  tbat  is  fraudulent, 
^buster  ▼.  Rader.  18  Colo.  829. 

In  dblfelder  V.  Levy,  9  Cat.  607,  it  was  aaid  that 
tbe  oDly  exception  to  tbe  rule  forbidding  one  court 
to  enjoin  tbe  judgment  of  another  would  be  where 
a  debtor  confessed  a  fraudulent  Judgment  in  dlffer- 

aO  L.  R.  A. 


ent  courts,  and  an  injunction  would  be  granted  to 
prevent  tbe  necessity  of  the  creditors  bringing  a 
suit  in  each  different  court 

Where  a  creditor  obtained  an  injunction  to  set 
aside  a  judgment  confessed  by  his  debtor  on  the 
gronnd  of  ftraud,  and  also  issued  an  execution  end 
levied  on  tbe  property  of  his  debtor,  the  court  re- 
quired the  creditor  to  make  an  election  to  stay  bis 
execution  during  tbe  continuance  of  the  injunc- 
tion or  to  dissolve  the  Injunction,  and,  the  creditor 
refusing  to  elect,  tbe  Injunction  was  dissolved. 
Livingston  v.  Kane,  8  Johns.  Cta4  884. 

IL  For  irregulairUiUi, 

If  the  irregularity  is  so  great  as  to  render  the 
judgment  void,  it  seems  that  an  Injunction  will  be 
granted;  but  no  one  except  the  debtor  is  entitled 
to  complain  if  the  debt  is  just,  and  an  injunction 
will  be  refused  if  there  is  an  adequate  remedy  at 
law. 

So,  a  judgment  by  confesrion  upon  a  forged  note 
and  warrant  of  attorney  #111  be  void,  and  proceed- 
ings under  an  execution  sale  thereon  wHi  be  en- 
joined.   Bullen  V.  Dawson,  189  IlL  688. 

And  sn  order  of  seizure  and  sale  on  a  judgment 
by  confession  was  enjoined  wliere  the  confession 
of  tbe  judgment,  power  of  attorney,  certificate, 
and  affidavit  of  tbe  justice,  taken  in  another  state, 
were  not  In  compliance  with  Isw,  and  tbe  identity 
of  tbe  notes  with  this  on  which  judgment  was  con* 
fessed  was  not  shown,  snd  there  is  a  defense  to  the 
action.    Cbambllss  v.  Atchison,  8  La.  Ann.  488. 

Tbe  execution  of  a  void  judgment  entered  on 
confession  by  a  married  woman  where  it  is  not 
within  some  of  tbe  causes  allowing  an  action 
against  her,  will  be  enjoined.  Hoffman  v.  8hupp« 
80  Md.  61L 

And  under  Md.  act  18718,  cbsp.  870,  providing  that 
a  married  woman  may  be  sued  jointly  with  her 
husband  on  a  joint  contract,  ^  judgment  by  con- 
fession on  a  joint  power  of  attorney  on  a  debt  that 
is  not  joint  is  void,  and  proceedings  will  be  enjoined 
as  to  the  wire.   Lowekamp  v.  Koecbllng,  64  Md.  86. 

An  execution  will  not  be  enjoined  where  it  issues 
upon  confession  in  a  supersedeas  which  is  not 
dated  as  required  by  Md.  Stat.  1888,  chap.  2S8,  I8» 
providing  tbat  tbe  date  of  confeesion  shall  be  a 
part  of  entry.   DiUey  v.  Shipley,  4  Gill.  48. 

Under  Tenn.  act  1881,  chap.  88,  providing  that 
judgments  confessed  or  suffered  by  an  adminis- 
trator witbiu  six  months  after  his  qualification 
shall  be  void,  and  It  shall  be  his  duty  to  plead  Tenn, 
act  1829,  chap.  68,  providing  tbat  tbey  sbaU  not  be 
liable  to  answer  in  tbat  time,  a  judgment  taken 
within  that  time  in  a  suit  begun  before  the  death 
of  the  obligor,  where  no  plea  was  made  in  bar,  will 
not  be  enjoined,  as  tbe  word  **void**  is  construed 
to  mean  that  if  judgment  Is  taken  on  confession 
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Hilbert  knew  of  such  repreaentations,  and 
that  the  plaintiff  trusted  Hilbert  &  Johnson, 
relying  on  the  same ;  that  she  conspired  with 
them  to  keep  secret  the  existence  of  her  said 
judgment  note  against  them,  and  that  it  was 
understood  that,  if  the  said  business  was  not 
successful,  she  could,  by  collusive  and  fraud- 
ulent confession  of  judgment  in  her  favor, 
absorb  the  stock  and  secure  the  same,  or  the 
avails  thereof,  to  her  use,  and  cheat  and 
defraud  the  creditors  of  Hilbert  &  Johnson. 
Various  other  matters  were  alleged  to  show 
that  the  dealings  of  Hilbert  &  .Tohnson  and 
of  Lucy  Ellen  Hilbert  in  relation  to  said 
stock  of  goods  were  fraudulent  as  against  the 
Gieditors  of  Hilbert  &  Johnson.  It  was  also 
allefl'ed  that  both  of  said  Judgments  were  en- 
tered by  collusion  by  and  between  the  said 
Lucy  £llen  Hilbert  and  James  J.  Hilbert 


and  their  said  son,  G.  B.  Hilbert,— C.  £. 
Hooker,  Esq.,  acting,  in  the  recovery  there- 
of, for  the  respective  plaintiffs,  so  that  they 
miffht  secure  to  themselves  the  proceeds  of 
said  stock  on  said  judgments,  to  the  preju- 
dice of  all  the  other  creditors;  that  the  an- 
swer of  confession  in  each  of  said  prooeedinga 
purported  to  he  signed  bv  J.  J.  Dick,  Esq., 
as  attorney  for  the  defendants,  but  were  not, 
in  fact  signed  by  him  or  by  any  person  au- 
thorized by  him,  or  by  the  defendants  or  ei- 
ther of  them,  and  that  said  judgments  were 
therefore  void.  The  defendants  Lucy  Ellen 
Hilbert  and  James  J.  Hilbert  answered  the 
complaint,  putting  in  issue  all  the  allega- 
tions of  fraud  and  collusion  in  the  com- 
plaint, and  insisting  that  their  judgments 
were  founded  upon  bona  fide  debts  for  mon- 
eys advanced,  and  were  not  gifts  to  G.  B. 


or  default  it  win  be  iDoperative  durlngr  that  time. 
Boche  V.  Washington,  7  Humph.  142. 

So.  an  execution  on  a  Judfrment  by  confeesion 
which  was  not  entered  in  the  Judgment  book  may 
be  enjoined  upon  principles  of  equity,  at  the  suit 
of  the  third  party  prejudiced  thereby.  Schuster 
V.  Hader.  18  Colo.  aS9. : 

But  a  judfpment  upon  a  warrant  of  attorney  to 
secure  a  contingent  liability  is  not  void  or  will  not 
be  enjoined  on  the  ground  that  the  plaintiff^s  affi- 
davit annexed  to  the  complaint  was  defective, 
where  the  insuffloienoy  is  not  clearly  shown,  and 
complainant  does  not  show  that  the  Judgment  is 
wrong.    Reiley  v.  Johnston,  SS  Wis.  279. 

And  Judgments  by  confession  by  a  corporation 
will  not  be  enjoined  because  entered  upon  de- 
fective warrants  of  attorney,  where  no  valid  de- 
fense to  the  same  is  shown,  under  111.  Rev.  Stat 
1874,  chap.  69, 1 7,  providing  that  only  so  much  of  a 
Judgment  at  law  shaU  be  enjoined  as  the  com- 
plainant shall  show  himself  not  equitably  bound 
to  pay:  and  besides  there  is  a  remedy  in  the  court 
at  law  or  by  a  writ  of  error.  Burch  v.  West,  184 
ni.  268,  affirming,  88  BL  App.  860. 

A  Judgment  by  confession,  including  an  attor- 
ney's fees  under  an  agreement  that  is  void,  will 
not  be  enjoined  where  there  Is  a  remedy  by  motion 
to  set  aside  or  by  writ  of  error.  Shelton  v.  Gill, 
11  Ohio.  417. 

A  receiver  of  a  corporation  was  refused  an  in- 
junction against  a  Judgment  confessed  by  the 
president  to  a  director,  although  it  was  claimed 
that  the  affidavit  was  insufficient;  that  the  board 
of  directors  directing  the  same  was  not  duly 
organized;  that  a  director  could  not  vote  In 
his  own  favor;  that  the  power  to  confess  Judg- 
ment was  not  conferred;  that  the  bonds  and 
warrants  were  not  countersigned  as  required  by 
the  by-laws;  and  that  the  same  was  an  unlawful 
preference,— there  being  no  fraud  shown,  and  the 
debt  being  Justly  due.  Besides  there  is  a  remedy 
at  law.    Stratton  v.  Allen,  6  N.  J.  Bq.  229. 

And  where  a  judgment  was  claimed  to  be  irreg- 
ular an  injunction  was  refused,  as  there  was  a 
remedy  in  the  court  in  which  it  was  entered.  Gam- 
mack  V.  Johnson,  2  N.  J.  Eq.  168. 

An  injunction  was  refused  a  general  creditor 
against  the  enforcement  of  a  Judgment  confessed 
by  his  debtor  to  another  on  a  Just  debt,  although 
the  affidavit  required  to  enter  a  Judgment  on  a 
bond  and  warrant  did  not  set  out  the  consideration. 
Jackson  v.  Daroy,  1 N.  J.  Eq.  194. 

And  that  a  magistrate's  Judgment  on  confession 
was  rendered  without  a  warrant  will  not  authorize 
an  execution  against  the  same,  as  there  is  a  rem- 
edy by  appeal.  Brumbaugh  v.  Schnebly,  2  Md. 
820. 

A  Judgment  entered  on  confession  will  not  be 


held  to  be  fraudulent  on  the  ground  that  it  was 
entered  up  in  violation  of  a  statute  requiring  an 
affidavit  that  so  much  was  due  and  Justly  owing; 
but  as  the  proof  shows  that  the  amount  for  which 
the  payment  was  rendered  is  not  all  due,  the 
parties  holding  the  same  wiU  be  required  to  give 
bond  to  refund  any  part  which  is  not  due.  Glapp 
V.  Ely,10N.J.  Bq.  178. 

Under  Ind.  Bev.  Stat.  1881, 1 148Q,  providing  that 
Judgments  by  oonfession  maybe  collaterally  im- 
peached by  fraud  by  creditors  of  the  Judgment 
debtor,  and  such  judgment  shall  be  void  as  to  such 
creditors,  unless  at  the  time  of  the  rendition 
thereof  the  defendant  makes  affidavit  that  he 
Justly  owes  the  debt,  the  party  is  not  entitled  to 
restrain  a  sale  of  his  land  under  a  Judgment  con- 
fessed by  another  for  irregularity  for  want  of  the 
statutory  affidavit,  but  may  restrain  the  sale  where 
the  judgment  has  been  paid.  Chapin  v.  McLaren, 
106  Tnd.  663. 

The  enforcement  of  a  Judgment  by  oonfession 
will  not  be  enjoined  on  the  ground  that  a  copy  of 
the  petition  was  not  served,  under  La.  Gode  Pr. 
arts.  172-179,  requiring  citations  to  be  served  in 
the  French  language,  as  this  does  not  apply  to  an 
executory  petition.  AUiet  v.  Henry,  2  La.  Ann. 
146. 

In  White  V.  Grow,  17  Eed.  Bep.  96,  which  was  a 
suit  in  the  Federal  court  to  redeem  from  a  sale  in 
the  state  court,  and  to  enjoin  the  execution  of  a 
debt  on  the  ground  of  irregularity  in  the  confes- 
sion of  a  Judgment,  it  was  held  that  the  Federal 
court  would  not  enjoin  the  officer  of  the  state 
court,  and  as  to  the  confession  of  a  Judgment  by  a 
corporation,  the  court  in  which  the  action  was 
pending  was  the  judge  of  the  autboricy  of  the  per- 
son who  appeared  for  the  company,  whether  an 
attorney  at  law  or  an  agent,  and  its  judgment  as  to 
his  ai.t'iorlty  was  coo  elusive;  but,  having  the 
parties  all  before  the  Federal  court,  the  right  was 
recognized  to  deal  with  them  directly  without  ref- 
erence to  the  sheriff,  and  a  decree  was  made  au- 
thorizing a  redemption. 

For  injunction  in  aid  of  attachment,  see  note  to 
People  V.  VanBuren  (N.  Y.)  2  L.  B.  A.  44A. 

m.  ForfraviA. 

The  debtor  is  always  entitled  to  an  injunction 
against  judgments  taken  by  confession  against 
him,  which  are  obtained  by  fraud,  unless  there  is 
an  adequate  remedy  at  law;  but  in  actions  to  en- 
join a  judgment  a  valid  defense  should  always  be 
shown  before  an  Injunction  will  be  granted. 

As,  where  the  debt  had  previously  been  pald« 
and  an  injunction  will  be  granted  by  a  court  of 
equal  jurisdiction  of  another  county  having  juris- 
diction of  the  person,  even  though  Ohio  Bev.  Stat. 
5854,  provides  for  vacating  judgments  in  the  same 
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2d» 


Hilbeit,  ftDd  that  they  were  rightfully  re- 
covered. The  defendant  Peters,  the  sheriff, 
answered,  setting  up  his  proceedings  under 
the  executions.  It  appeared  from  the  find- 
ings of  the  court  that  H.  M.  Johnson  sold 
out  his  interest  in  the  partnership  of  Hilbert 
A  Johnson  to  his  partner,  Q.'^B,  Hiibert, 
Auguat  21,  1893,  and  that  the  latter  carried 
on  the  business  until  the  time  the  executions 
were  levied,  December  80,  1893;  that  the 
judgments  were  founded  on  bona  fide  debts 
actually  due  for  moneys  advanced,  and  which 
were  not  eifts  to  G.  B.  Hilbert,  and  all  the 
charges  of  conspiracy,  collusion,  and  fraud 
against  the  creditors  of  Hilbert  &  Johnson 
or  of  G.  B.  Hilbert  were  found  to  be  sub- 
stantially untrue  and  without  foundation. 
It  was  found  that  the  answers  to  the  com- 
plaints in  the  proceedings  confessing  the 


Judgments,  purporting  to  be  signed  by  J.  J. 
>ick,  as  attorney  for  the  defendants  therein, 
were  not  signed  in  the  proper  handwritin/; 
of  said  J.  J.  Dick,  but  were  signed  by  0. 
E.  Hooker  in  the  absence  of  said  J.  J.  Dick, 
for  and  at  the  special  instance  and  request  of 
J.  J.  Dick,  he  naving  duly  authorized  sudk 
signing,  and  also  ratified  the  same.  Judg- 
ment was  rendered  dismissing  the  plaintifra 
complaint  on  the  merits,  with  costs,  from 
which  the  plaintiff  appealed. 

Mr,  E.  D«  Donejr  for  appellant 
MeiSTB,  C.  E.  Hooker  and  J.  J.  Dick» 

for  respondents : 

Mere  irregularly  in  obtaining  a  Judgment 
is  not  good  ground  for  its  collateral  impeach- 
ment. 

Adarm  t.  WhiU,  28  Fla.  852. 


oourt  that  are  obtained  by  fraud,  as  thjs  is  only 
cumulative.   Darst  v.  Phillips,  41  Ohio  St.  614. 

And  an  inJuDOtion  was  ffranfed  where  the  ma- 
jority of  the  trustees  of  a  reliirious  society  ipive  a 
jtid^ment  note  to  persons  who  had  a  claim  a^iost 
the  society,  and  also  included  in  such  note  the 
amount  of  certain  daims  in  favor  of  such  parties 
personally,  for  the  purpose  of  encumberinir  the 
chuTYsh  property  and  subjecting  it  to  a  sale,  for 
this  was  a  fraud;  and  this  was  done  although  the 
society  mlgrht  have  had  the  judgment  vacated  on 
motion.  United  Brethren  CSl.  v.  Vandusen,  87  Wis. 
64. 

So,  a  judgment  obtained  by  an  unauthorised 
appearance  of  strangers  will  be  enjoined  on  the 
ground  of  fraud  whatever  may  have  been  the 
original  intention  of  the  party,  although  courts 
of  law  have  concurrent  Jurisdiction;  but  this  will 
not  deprive  a  court  of  equity  of  its  Jurisdiction. 
Tmett  V.  Wain w right,  9  HL  418. 

Or,  where  a  Judgment  was  oonfesped  only  as  a 
security  for  what  might  thereafter  be  found  due, 
and  the  claims  were  fraudulently  enlarged.  Keigh- 
ler  V.  Savage  Mfg.  Co.  12  Md.  888, 71  Am.  Dec  000. 

And  a  Judgment  entered  on  confession,  agreed 
and  intended  only  as  a  conditional  Judgment, 
where  the  Justice  had  no  power  to  enter  a  condi- 
tional Judgment,  was  enjoined  as  void.  Gwlnn  v. 
Newton,  8  Humph.  710. 

Or  where  the  same  was  excessive,  and  obtained 
y>Y  fraud  and  misrepresentation  from  an  ignorant 
and  illiterate  party,  and  a  good  defense  is  shown  to 
that  action.   Shuf eldt  v.  Gandy,  26  Neb.  9K&, 

And  fraud  in  procuring  an  assignment  of  a 
Judgment  confessed  to  indemnify  the  sheriff  and 
a  release  of  errors,  so  as  to  prevent  prosecution  of 
error,  will  Justify  enjoining  the  Judgment.  Lyon 
T.  Tallmadge,  14  Johns.  601,  reversing  Lyon  v.  Blch- 
mond,  2  Johns.  Ch.  5L 

In  Lyon  v.  Tallmadge.  1  Johns.  Ch.  184^  a  similar 
bfU  between  the  same  parties,  not  charging  fraud, 
was  dismiseed. 

An  Injunction  was  granted  against  suing  out 
execution  on  a  Judgment  on  confession  on  a  bond  of 
£1,200  into  which  the  plaintiff  had  entered  partly 
in  consideration  of  the  defendant  returning  as  so 
much  Gfldi  a  post  obit  formerly  granted  by  the 
plaintiff  (an  expectant  heir)  in  discbarge  of  a  debt 
of  Inconsiderable  amount,  on  the  understanding 
that  the  principal  was  not  to  be  called  for  until  the 
death  of  plainttfl*s  father.  Annesley  v.  Bookes,  8 
Meriv.  £90,  note. 

IV.  Judgments  dOKiinst  public  policy, 
a.  Umry, 
Ininnotions  have  been  granted  against  Judg- 
ments entered  on  confession  that  are  contrary  to 
pvMto  policy  or  statute  on  account  of  usury,  where 

80  L.R  A. 


the  principal  and  interest  are  tendered.  West  v. 
Beanes,  8  Harr.  ft  J.  £08;  Fanning  v.  Dunham,  ft 
Johns.  Ch.  142, 9  Am.  Deo.  28B. 

And  an  assignee  for  creditors  may  obtain  an  In- 
junction against  a  Judgment  by  confess -on  entered 
against  his  assignor  containing  usury,  even  if  the 
defense  of  usury  was  not  made  at  law,  as  equity 
will  relieve  on  the  ground  that  usurious  contracts 
are  contrary  to  public  policy,  and  Md.  act  1845» 
abrogating  the  penalty  of  the  act  of  1704,  still 
leaves  such  contracts  as  to  usury  void.  Thomaa 
V.  Watson,  Taney,  a  C.  297. 

But  a  surety  is  not  entitled  to  an  Injunction  on 
the  ground  of  usury  against  a  Judgment  confessed 
by  him  and  his  principal,  where  the  principal  Is  not 
made  a  party  defendant  in  the  Injunction  suit. 
Boughton  V.  Allen,  11  Paige,  82L 

And  in  Shelton  v.  Olll,  U  Ohio,  417,  It  was  held 
that  where  the  warrant  of  attorney  shows  that  the 
Judgment  confeswd  is  usurious,  the  remedy  by 
motion  to  set  aside  the  Judgment  or  by  a  writ  of 
error  will  prevent  an  Injunction  on  the  ground  of 
usury. 

In  Brown  ▼.  Swann,  86  U.  8. 10  Pet  497, 9  L.  ed. 
608,  it  was  held  that  after  a  Judgment  is  allowed  to 
be  taken  without  defense  against  usury  the  de- 
fendant Is  not  entitled  to  an  injunction,  and  a  bill 
of  discovery  In  usury  against  a  Judgment  confesaed 
with  a  saving  of  the  defendant's  equity,  although 
Ya.  Stat.  Nov.  28,  1796,  I  8,  provides  for  a  bill  in 
chancery,  and  that  the  lender  shall  be  obliged  to 
accept  principal  without  interest.  And  although 
there  was  annexed  to  this  Judgment  a  itdservatlon 
in  terms  for  a  resort  to  equity,  the  oourt  had  no 
authority  to  make  it  a  part  of  the  record,  for  the 
right  to  resort  to  equity  exists  Independently  of 
any  reservation  of  the  courts  of  common  law,  and 
the  defense  should  have  been  made  before  Judg- 
ment,—reversing  Swann  v.  Brown,  4  Granch,  0.  C» 
247. 

In  Wistar  v.  McManes,  64  Pa.  818-826, 98  Am.  Dec 
700,  It  was  held  that  the  denial  of  a  motion  to  en- 
Join  a  Judgment  on  oonfession  and  determine 
usury  Is  not  a  bar  to  an  equitable  action  for  dis- 
covery. But  as  to  res  judicata  this  was  overruled 
In  FraueDthal*s  Appeal,  iffnfra. 

In  Frauenthal*8  Appeal,  100  Pa.  290,  it  was  held 
that  the  decision  on  a  rule  to  show  cause  why  an 
execution  should  not  be  stayed,  will  prevent  an  In- 
junction on  the  same  grounds,  against  an  execu- 
tion sale  (overruling  Wistar  v.  McManes,  «upra« 
which  was  based  on  Simpson  v.  Hart,  14  Johns.  63). 
holding  that  a  decision  of  a  court  of  law  upon  a 
summary  application  is  not  such  res  judicata  as  to 
preclude  chancery  from  examining  the  question, 
stating  that  no  notice  was  taken  in  Wistar  v.  Mc« 
Manes  of  the  fact  that  in  New  York,  as  well  as  m 
England,  separate  courts  of  chancery  then  existed* 
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Not., 


A  Judgment  rendered  without  a  finding 
against  iMirties  before  tlie  court,  and  respecting 
«  matter  within  its  Jurisdiction,  U  voidable 
-only,  and  not  absolutely  void. 

Ihty  V.  Sumner  Bro».  12  Neb,  878. 

Where  proceedings  in  attachment  are  irreg- 
ular and  amendable,  but  not  void,  and  no 
•objection  is  made  thereto  by  the  defendant, 
such  proceedings  cannot  be  questioned  coUat- 
•erally  by  third  parties. 

GonnoVy  v.  if*tttfr  (Neb.)  84  N.  W.  Rep.  76. 
fiee  also  DuUard  ▼.  Phelan,  88  Iowa,  471. 

A  decree  cannot  be  attacked  collaterally  on 
the  sTound  that  it  exceeds  the  relief  asked  for. 

iSiCriUis  Y.  Harrison  County,  68  Iowa,  592; 
Kete/tvm  ▼.  White,  72  Iowa,  198;  Eureka  Iran 
'A  S.  Works  y.  Breenahan,  66  Mich.  489. 


Pinnejrt  J-t  delivered  the  opinion  of  tb* 
court: 

We  think  that  the  findings  of  the  circuit 
court  against  the  substantive  allegations  of 
the  plaintiff's  complaint, except  one,  and  that 
the  judgments  attacked  bv  the  plaintiff  were 
founded  upon  bona  fide  d^ebts  of  the  defend- 
ants O.  B.  Hilbert  and  H.  M.  Johnson  and 
of  G.  B.  Hilbert,  were  warranted  by  the  evi- 
dence. Certainly,  there  was  no  preponder- 
ance of  evidence  against  its  conclusions.  The 
flndinffs  of  fact  must,  therefore,  be  accepted 
as  verities,  and  it  would  serve  no  useful  pur- 
pose to  set  forth  the  substance  of  the  evi- 
dence, or  enter  upon  any  discussion  of  it. 
The  only  question  that  remains  for  considera- 
tion la  whether  the  plaintiff  was  entitled  to 


and  the  equity  powers  of  the  oommoD-law  oourts 
were  coDllned  to  narrow  limits. 

b.  Oompounding  erimeB^ 

Injunctions  will  be  granted  atferalnst  the  enforoe- 
ment  of  judgments  oonf  eased  that  are  contrary  to 
public  policy,  as  for  oompoandlng  a  cnime. 

In  6iven*8  Appeal,  121  Pa.  280,  it  was  held  that 
proceedings  on  a  Judgrmentby  confession  and  exe- 
cution will  be  enjoined  in  Pennsylvania  where  the 
oonsideration  wasstlflingra  prosecution  for  forgery, 
as  such  affreements  subvert  public  Justice.  The 
court  followed  Wistar  v.  McManes,  supra,  and  i»> 
f erring  to  Frauentbal^  Appeal,  100  Pa.  SM,  it  was 
,  «a1d  that  in  that  case  equity*  Jurisdiction  was  reoog- 
nlaed,  but  that  the  injunctions  would  not  be 
granted  when  the  matter  was  reafudieata, 

A  Judgment  oonfessed  by  a  person  under  a  charge 
•of  arson  in  favor  of  his  prosecutor  on  the  repre- 
sentation that  it  would  not  be  enforced  if  he  suf- 
fered corporal  punishment  in  consequence  of  the 
prosecution,  was  enjoined,  but  as  it  appeared  that 
the  prosecutor  was  not  guilty  of  misconduct,  but 
acted  only  on  duress,  and  did  nothing  wrong  ex- 
cept in  the  single  fact  of  taking  Judgment  from  a 
man  in  the  plalntUTs  situation,  and  as  the  guilt  of 
the  complainant  is  clear,  tbe  Judgment  should  stand 
a  security  for  tbe  debt,  which  may  be  recovered  in 
an  action  of  trespass.  Heath  v.  Cobb,  8  Dev.  Bq. 
187. 

a  Gomhllnaoofisfderatlon. 

Where  the  consideration  was  a  gambling  debt  an 
assignee  for  creditors  was  entitled  to  an  injunction 
against  the  Judgment  entered  on  confession  against 
his  assignor.    Thomas  y.  Watson,  Taney,  C.  C.  297. 

In  Wilkerson  v.  Whitney,  7  Mo.  28S,  it  was  held 
that  Mo.  Bev.  Code  182^  p.  410,  providing  that 
Judgments  given,  granted,  drawn,  or  executed  con- 
trary to  the  gambling  act  might  be  set  aside  by  a 
court  of  equity,  applies  only  to  Judgment  by  con- 
fession from  tlie  terms  of  it,  and  Mo.  Bev.  Gode 
188K,  p.  290,  providing  that  a  Judgment,  when  tbe 
■consideration  is  a  gambling  debt.  Is  void,  and  the 
defense  may  be  made  at  law,  is  construed  to  mean 
also  judgment  by  confession,  rnd  no  other,  and  a 
failure  to  make  a  defense  at  law  ibat  tbe  consider- 
ation of  the  Judgment  was  a  gambling  debt  will 
prevent  an  injunction  where  the  Judgment  was 
not  by  confession. 

v.  Judamente  aooAnst  sureties, 

A  surety  is  entitled  to  an  injunction  against  the 
«nf orceroent  of  a  Judgment  entered  on  coofession 
against  him  on  a  proper  showing. 

As.  where  the  surety  was  discharged  by  an  ex- 
tension of  time  for  a  consideration  paid  by  the 
principal  to  tbe  plaintiff  before  Judgment  without 
tbe  surety's  consent.  Montague  v.  Mitchell,  28  111. 
481. 

And  the  same  was  held  although  the  warrant  of 
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attorney  provided  that  no  bill  In  equity  should  tM 
filed  to  interfere  in  a  manner  with  the  operation  of 
the  Judgment  entered  by  virtue  thereof.  Ken- 
nedy V.  Brans,  81  111.  258. 

But  in  Glider  v.  Merwin,  6  Whart.  888,  it  was  held 
that  a  surety  cannot  obtain  an  injunction  against 
a  Judgment  oonfessed,  on  tbe  ground  that  since  the 
Judgment  he  has  discovered  that  he  was  relieved 
by  an  extension  granted  by  the  principal  where  he 
has  an  adequate  remedy  in  the  court  at  law  by  ap- 
plication to  open  the  Judgment. 

For  Judgments  against  surety,  see  also  Philadel* 
phia  V.  Dobson,  10  Fa.  Go.  Ct.  84,  supra,  L;  Bough* 
ton  V.  Allen,  11  Paige,  881,  supnu  IYa  and  Hamer 
V.  Price,  17  W.  Va.  883,  infra,  IX. 

VI.  Judgments  against  eorporalions. 

Where  a  board  of  directors  had  authorised  the 
president  of  tbe  oompany  to  confess  a  Judgment 
for  the  debt,  and  it  was  not  shown  that  the  credi- 
tor knew  that  the  oompany  was  insolvent  at  the 
time,  and  the  authority  to  oonfeas  the  Judgment 
was  legal,  a  stockholder  will  not  be  entitled  to  an 
injunction  against  tbe  Judgment.  Killgore  v« 
Nicholson,  88  La.  Ann.  888. 

In  Pennsylvania  a  corporation  may  prefer  a 
oreditor  by  confession  of  Judgment,  and  tbe  same 
will  not  be  enjoined  where  oonfessed  by  a  foreign 
corporation,  although  tbe  general  law  of  the  state 
where  incorporated  prohibits  a  preference,  but  It 
can  have  no  extraterritorial  effect.  Palrpoin  t  Mfg« 
Go.  V.  Philadelphia  Optical  A  Watch  Co.  181  Pa.  17; 
Lowry  v.  Philadelphia  Optical  ft  Watoh  Co.  Id.  128. 

And  a  Judgment  by  oonf  esslon  against  a  oorp<^ 
ration  will  not  be  enjoined  in  a  collateral  attack 
on  the  ground  that  the  officer  had  no  authority  to 
oonfess  Judgment,  as  this  is  not  a  sufficient  charge 
of  fraud  to  obtain  relief,  and  there  is  a  remedy  In 
the  court  at  law  to  vacate  the  same.  Southern 
Porcelain  Mfg.  Go.  v.  Thew,  6  &  a  N.  &  6w 

And  the  execution  sale  of  corporate  property 
upon  a  Judgment  bond  preferring  directors  will 
not  be  enjoined,  where  it  is  not  shown  that  the 
corporation  was  Insolvent  at  tbe  time,  and  fraud  Is 
not  shown.    NeaPs  Appeal,  189  Pa.  84. 

But  In  Gape  Sable  Co.*8  Case,  8  Bland,  Ch.  808,  tt 
was  held  that  a  Judgment  confessed  by  the  presi- 
dent of  a  flourishing  corporation  where  the  con- 
fession was  not  under  seal,  and  was  irregular, 
would  be  enjoined  at  the  instance  of  the  parties 
representing  one  third  of  tbe  stock,  where  it  was 
claimed  that  the  Judgment  was  through  a  fraudu- 
lent combination  to  sacrifice  the  property  of  the 
oompany. 

For  Judgments  against  corporations,  see  also 
Harding  v.  Flake.  25  Abb.  N.  a  848,  supra,  I.;  Strat- 
ton  V.  Allen,  18  N.  J.  Eq.  229,  supra,  L  and  ILi 
Burch  V.  West,  184  IlL  258,  mpra,  IL 

vn.  Judgments  against  partners^ 
An  injunction  will  be  granted  against  the 
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any  relief  Affalnst  tbe  judgments  by  reaaon 
of  the  faci,  found  by  the  circuit  court,  that 
the  answers  of  confossion  upon  which  these 
judgments  were  entered  were  not  signed  by 
the  attorney,  J.  J.  Dick/whose  name  appears 
thereto,  in  his  own  proper  handwriting,  but 
that  his  name  was  signed  thereto  by  0.  £. 
Hooker,  the  attorney  for  the  plaintiffs  enter- 
ing the  judgments,  "in  the  absence  of  said 
J.  J.  Dick,  for  and  at  the  special  instance 
and  request  of  J.  J.  I>ick,  he  having  duly  au- 
thorized such  signing,  and  ratified  tbe  same. " 
The  statute  (Rev.  Stat  $2896)  provides  that, 
in  the  entry  of  Judgments  by  confession,  **  the 
plaintiff  shall  file  with  his  complaint  an 
answer  signed  by  the  defendant,  or  some  at- 
tamej  in  his  behalf,  confessing  the  amount 


claimed  in  the  complaint,  or  some  part  there* 
of."  The  plaintiff  insisted  that  the  Judg- 
ments were  void,  though  the  answers  were  so 
signed  at  Mr.  Dick's  special  instance  and 
request,  and  such  signing  had  been  ratified 
by  him.  The  method  in  which  the  answers 
of  confession  were  signed  was  clearly  irreg- 
ular, and  one  not  to  be  encouraged ;  but  we 
think  it  was  an  irregularity  merely.  There 
was  in  each  case  a  sufficient  warrant  of  at* 
tomey,  and  a  release  of  errors,  and  the  Judg- 
ments were  founded  on  valid  debts.  The 
circuit  court  would  not  have  been  Justified 
in  setting  them  aside  on  the  ground  alleged, 
on  motion  of  the  Judgment  debtors,  or  on  pe- 
tition of  a  Judgment  creditor,  unless  it  were 
shown  that  they  were  unjust  or  inequitable, 


foroement  of  a  judgment  oonfened  by  one  partner 
aaatast  the  firm  without  tbe  coDseat  of  bis  copart- 
neia.  as  sach  confession  to  beyond  the  power  vested 
in  partners  genemlly.  Cbrtoty  v.  Sherman,  10 
lows,  63S.  Bee  also  BlaoVwell  v.  Bankln,  7  N.  J. 
Bq.  ua,  and  Staedd  v.  Bank  of  Brattleboso,  88  V t. 
"TOB,  supro,  I. 

But  in  MoGee  v.  Bank  of  Ht.  Pleasant,  7  Ohio,  pt 
%,  PL  ITS,  it  was  held  that  where  one  partner  makes 
a  bond  on  tbe  warrant  of  attorney  to  confess  a 
Judgment  under  seal,  and  in  the  name  of  tbe  firm 
apon  which  Judgment  to  taken,  without  the  knowl- 
edge of  the  other  partner  as  to  sucb  confeMion, 
the  remedy  by  motion  to  vacate  prevents  an  in- 
joncdon  against  the  Judgment. 

And  in  Oammaok  v.  Johnson,  8  N.  J.  Bq.  168,  a 
dormant  partner  was  refused  an  injunction  against 
a  Judgment  oonfeesed  by  the  other  partners  for  a 
valid  debt,  where  the  dormant  pwtner  was  ttn« 
known  at  the  time  of  the  Judgment. 

A>r  Judgments  against  partners,  see  also  Biack- 
weU  V.  Bankin,  7  N.  J.  Bq.  UB:  Shedd  v.  Bank  of 
BtatUeboro,  88  Vt.  TOO,  and  Hier  v.  Kaufman,  134 
HL  81ft,  fupro,  L;  Schuster  v.  Bader,  iS  Oolo.  8S8, 
4Hprti,  I.  and  IL 

YUZ.  JvdamentM  OQOltMt  eaceeulon  and  adm<fiMra- 

ton. 

A  Jadflrment  confessed  by  an  executor  on  the  oon* 
elderation  to  obtain  time  for  the  payment  of 
money  will  not  be  enjoined  on  the  ground  that  It 
was  to  have  been  a  confession  of  ^Judgment,  to  be 
paid  when  he  should  have  assets,  but  which  condi- 
tion was  not  proved  to  have  been  a  part  of  tbe 
agreement  for  such  con  f esslon.  Freelands  v.  Boy- 
all,  8  Hen.  A  M.  675. 

And  an  Injunction  will  not  be  granted  to  an  ad- 
mlntotraior  after  two  judgments  de  Ixmif  tesUUoriB 
and  ds  honi»  juroprUs  have  been  successfully  re- 
covered at  law,  where  a  Judgment  was  confessed 
tntendtnir  to  reserve  the  right  of  appeal,  which  was 
not  done,  as  he  did  not  attend  oourtlon  laooount 
^falawtfe*B  Illness.   Bostwlok  v.  Perkins,  1  Ga.  188. 

In  Brenner  v.  Alexander.  16  Or.  848,  it^was  said 
tliat  an  administrator  confessing  Judgmentfladmits 
that  there  are  assets,  and  he  cannot  thereafter  have 
suidi  Jodgrment  enjoined  on  ascertaining  subse- 
■quentiy  that  there  to  a  deficiency;  hut  if  he  had  not 
confessed  Judgment  it  was  said  that  he  would  not 
bave  been  estopped. 

Bo,  where  an  administrator  de  bonis  non  made  a 
■defense  to  a  writ  of  soL  fa.,  issued  to  revive  a  Judgw 
meat  against  the  former  administrator,  but  volun- 
tarily confessed  absolute  Judgment  of  flat,  and 
foar  years  afterwards  asked  for  an  injunction  on 
the  ground  that  be  was  mistaken  as  to  the  amount 
cf  assets,  the  injunction  was  refused  on  the  ground 
that  a  court  of  equity  will  not  relieve  for  negli- 
gence or  mistake  of  law,  unless  the  alleged  mistake 
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to  conclusive  ss  to  the  extetence  of  the  legal  rights 
Kearney  v.  Bascer,  S7  Md.  884. 

"For  Judgments  against  administrators,  see  also 
Roche  V.  Wsshington,  7  Humpb.  148,  supra,  XL; 
Qardlner  v.  Hardey,  12  Gill  A  J.  868,  infra^  X.     . 

DL  StatuU  of  Hmttotlons. 

And  an  Injunction  was  granted  where  a  Judg- 
ment was  confessed  upon  a  note  which  was  barred 
on  its  face  by  the  statute  of  limitations. 

As  where  the  confession  iwas  made  by  one  who 
was  not  an  attorney  of  the  defendant  wbose 
counsel  was  absent,  and  the  party  himself  was  un« 
aUe  to  attend  court  on  account  of  sickness,  and 
there  was  a  valid  defense  against  the  debt,  and  no 
steps  had  been  taken  to  collect  the  debt  for  twenty- 
one  years.    Cheek  v.  Taylor,  28  Ga.  127. 

So,  where  a  note  was  made  in  Wisconsin,  and  the 
maker  and  holder  were  residents  of  that  state,  and 
In  a  suit  In  Illlnoto  a  Judgment  was  obtained  by 
confession,  as  tbe  defense  of  limitation  would 
bave  been  a  good  defense  in  Illinois,  it  was  held  In 
au  action  In  Wisconsin  upon  a  transcript  of  tbe 
IlHpoto  Judgment,  that  as  tbe  latter  court  must 
have  vacated  the  Judgment  or  granted  a  perpetual 
injunction,  thto  last  power  may  be  lawfully  exer* 
deed  by  the  courts  of  equity  where  suit  was 
brought  for  the  purpose  of  enforcing  It.  Brown 
V.  Parker,  88  Wis.  2L 

But  the  mtotake  of  law  of  a  surety  In  confessing 
a  Judgment  for  a  debt  barred  by  limitation  will  not 
entitle  himsto  an  Injunction  against  the  Judgment. 
Hamer  v.  Price,  17  W.  Va.  628. 

Z.  Cons<d«ra(fon  not  dici^ 

Injunctions  will  be  granted  against  Judgments 
entered  on  confession  wbere  there  wss  no  consid- 
eration, or  the  debt  was  not  due. 

So.  a  purchaser  of  land  under  title  bond  to  en- 
titled to  an  Injunction  agantot  the  collection  of  a 
Judgment  obtained  on  a  purchase-money  note  by 
confession  In  another  oounty  enteved  without  no- 
tice, where  tbe  vendor  has  not  complied  with  tbe 
terms  of  hto  bond,  and  the  vendee  has  never  taken 
possession.  Cooper  v.  Tyler,  46  BL  488, 06  Am.  Dec, 
448. 

And  where  confession  of  the  Judgment  was  made 
with  a  reservation  of  the  right  to  have  the  case 
heard  in  equity,  the  same  may  be  enjoined  where 
there  to  a  total  failure  of  conslderatton.  Daveiss 
V.  MoKee,  1  Bibb,  881. 

Bo,  where  a  Judgment  to  entered  by  confession, 
as  a  security  for  an  unascertained  debt,  an  Injunc- 
tion wlU  be  granted  against  the  enforcement  of 
the  same  if  the  proof  to  clear.  Young  v.  Beynolda* 
4Md.875. 

And  where  an  executrix  in  good  faith  confessed 
a  Judgment  against  the  estate,  the  subsequent  dla- 
oovery  of  a  receipt  for  the  debt,  of  which  she  hai^ 
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and  nothing  was  shown  against  them.  Mar- 
shaU  <t  llsley  Bank  v.  Milwaukee  Worsted  Mills, 
84  Wis.  33,  27 ;  Homing  v.  B.  Qrietbaeh  Brew. 
Co.  84  Wis.  71 ;  F.  Mayer  Boot  d  8,  Go,  t. 
Folk,  B9  Wis.  216.  Granting  that  the  Judg- 
ments were  void  for  want  of  jurisdiction,  the 
result  would  have  been  the  same.  Courts  of 
equity  will  not  enjoin  a  judgment  at  law 
merely  for  want  of  jurisdiction  in  the  court 
in  which  the  judgment  is  rendered,  and  where 
a  party  can  say  nothing  against  the  justice 
of  a  judgment  equity  will  not  interfere,  but 


leave  him  to  contend  against  it  at  law  as  best 
he  can.     2  Story,  Eq.  Jur.  g  898;   Siokee  v. 
Knarr,  11  Wis.  390.     Courts  of  equity  in- 
terfere in  such  cases  only  to  prevent  injus- 
tice, and  upon  equitable  grounds.     Walker- 
V.  Robbine,  65  U.  8.  14  How.  684,  14  L.  ed. 
652;   Knox  County  v.  Uarehman,  133  U.  8. 
152,  33  L.  ed.  586.     It  follows  that  the  judg- 
ment  of  the  circuit  court  was  rightly  given^ 
dismissing  the  plaintiff's  complaint  upon  the 
merits. 
Tfie  judgment  of  the  Circuit  Court  is  affirmed. 


no  knowledge  at  the  time  of  confession,  will  en- 
title her  to  an  injunction  against  the  same.  Gardi- 
ner V.  Hardey,  12  Gill  &  J.  8S6. 

Under  111.  act  Eeb.  18,  1857,  providing  that  an 
execution  issued  upon  a  Judgment  obtained  by 
confession,  upon  a  demand  not  due,  may  be  en- 
Joined  until  such  demand  shall  have  become  due, 
a  Judgment  so  obtained  should  be  enjoined,  al- 
though the  debt  existed  prior  to  this  act,  and,  as 
chancery  does  not  act  by  piecemeal,  although  one 
of  the  notes  was  due,  proceedings  on  the  Judgment 
will  be  enjoined  until  the  whole  becomes  due. 
Wood  V.  Child,  20  111.  209. 

XL  Valid  defense  must  be  Oiown, 

Before  an  injunction  will  be  granted  against 
Judgments  entered  on  confession,  a  valid  defense 
must  be  shown.  Klllgore  v.  Nicholson.  26  La.  Ann. 
688:  Southern  Porcelain  Mfg.  Go.  v.  Thew,  6  &  G. 
N.  8.  6;  Nears  Appeal.  129  Pa.  64.  tupra^  TV.;  Bob- 
nins  V.  Mount,  8  G«.  74,  infra^  XII.:  Freelands  v. 
Hoyall,  2  Hen.  &  M.  675,  supra^  VITL,:  Chambllas  v. 
Atchison,  2  La.  Ann.  488;  Eelley  v.  Johnston,  22  Wis. 
»'9,  and  Burch  v.  West,  184  111.  268,  supra^  IL;  Hler 
V.  Kaufman,  184  IlL  216,  supra,  L;  Stratton  v. 
Allen,  16  N.  J.  Eq.  229,  supra,  IL 

The  payment  of  a  mortgage  for  an  unadjusted 
balance  will  not  authorize  an  injunction  against 
the  enforcement  of  a  Judgment  by  confession  for 
the  remainder,  entered  with  the  reservation  of  ihe 
right  to  reduce  the  amount,  where  no  errors  In  the 
amount  are  shown.  Gear  v.  Parish,  46  U.  &  6  How. 
168, 12  L.  ed.  lOa 

And  an  injunction  will  not  be  granted  where  a 
Judgment  is  confessed,  and  there  is  no  fraud  or 
collusion  on  the  part  of  plaintUf,  or  some  equity 
shown  arising  subsequent  thereto.  Moore  v.  Bar^ 
clay,  £8  Ala.  789;  Bamseur  v.  Brownell  (Ark.)  12  8. 
W.  Rep.  200;  Aehton  v.  Parkinson,  8  Phlla.  888. 

An  injunction  will  not  be  granted  to  stay  pro- 
ceedings on  a  Judgment  confessed  on  the  faith  of 
an  oral  agreement  to  stay  execution,  where  com- 
plainant did  not  use  his  remedy  at  law  to  have  the 
execution  recalled.  Moulton  v.  Knapp,  85  CaL  88ft, 
88  Gal.  446. 

An  injunction  will  not  be  granted  against  a  Judg- 
ment by  confession,  on  the  ground  tiiat  a  note  was 
given  to  and  held  by  the  Judgment  creditor  which 
Is  claimed  to  be  a  novation,  where  such  note  was 
delivered  prior  to  the  Judgment  and  was  tendered 
back  to  the  debtor.  Sallia  v.  MoLeam,  S8  La.  Ann. 
192. 

And  where  a  oonfeeslon  of  Judgment  has  been 
entered  by  mistake,  thereby  preventing  a  review, 
an  injunction  will  not  be  granted  against  the  same 
where  a  valid  defense  to  the  action  is  not  shown. 
Farmers*  Bank  v.  Vanmeter,  4  Band.  (Ya.)  668. 

The  burden  of  proof  is  on  the  party  attempting 
to  enjoin  a  Judgment  on  confession,  where  it  was 
claimed  the  warrant  of  attorney  was  forged,  and, 
no  error  in  the  decision  of  the  court  refusing  the 
injunction  being  shown,  the  decision  will  be  af- 
firmed.  Daly  V.  Ogden,  tt  IlL  App.  819. 
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Where  an  Injunction  was  sought  on  the  ground 
that  a  confession  of  Judgment  was  obtained  by  thcr 
promise  to  give  credit  for  all  errors,  which  waa  af- 
terwards  refused,  an  Injunction  will  not  be  granted 
where  such  errors  are  not  established.  Boone  v. 
Poindexter,  12  Bmedee  ft  M.640. 

And  a  Judgment  confessed  as  a  oompromiae  wia 
not  be  enjoined  on  the  ground  that  complainant 
claims  he  was  entitled  to  credits  before  Judgmenu 
where  no  cause  for  equitable  relief  is  shown* 
Morehead  v.  Do  Ford,  6  W.  Ya.  816. 

• 

ZIT.  Ne^igenee, 

A  party  guilty  of  negligence  is  not  entitled  to  an 
injunction  against  a  Judgment  that  might  ha^e- 
been  prevented  by  the  use  of  diligence.  Hamer  v. 
Price,  17  W.  Ya.  828. 

And  an  Injunction  will  not  be  granted  ^diete 
complainant  was  negligent,  as  where  a  Judgment, 
was  confessed  with  an  intention  to  enter  an  appeal* 
and  one  of  the  defendants  was  sent,  within  tfae> 
proper  time,  to  enter  such  appeaU  but  was  pre- 
vented by  the  ignorance  of  the  clerk,  and  the  time- 
elapsed  so  that  an  appeal  could  not  be  taken,  if 
there  is  no  special  equity  in  the  defensew  Bobbins 
V.  Mount,  8  Ga.  74. 

Xnr.  Remedy  at  Icnd. 

An  injunction  will  not  be  granted  if  there  is  an 
adequate  remedy  at  law.  Southern  Porcelain  Mf  g 
Go.  V.  Thew,  6  8.  G.  N.  8.  6,  Supra,  YI.;  McGee  ▼. 
Bank  of  Mount  Pleasant,  7  Ohio.  pt.  2,  p.  176i.  suprtt^ 
YIl.;  Burch  v.  West,  184  111.  268,  supra,  n.;  SbeltOQ 
V.  Gill,  11  Ohio,  417,  Mipro,  lY.;  Brumbaugh  v. 
Schnebly,.2  Md.  89);  Gammack  v.  Johnson,  2  N.  J. 
Eq.  168,  supra,  IL:'Stratton  v.  Allen,  16  N.  J.  Bq.229;. 
Artman  v.  Giles,  166  Pa.  409,  supra.  I. 

The  remedy  at  law  by  motion  to  set  aside  an  exe- 
cution that  has  been  levied,  or  to  stay  process  for  a. 
year,  will  prevent  an  injunction  against  proceed- 
ings on  a  Judgment  obtained  on  oonfession  on  an 
agreement  to  stay  process  for  a  year,  where  snch. 
agreement  was  violated  by  the  creditor.  Moultoi> 
V.  Knapp,  86  Gal.  886. 

XIY.  Other  matters, 

Under  Kix.  (K.  J.)  Dig.  97, 1 II,  providing  that  no 
injunction  shall  issue  to  set  aside  proceedings  at. 
law  in  any  personal  action  after  Judgment  on  the 
application  of  a  defendant*  unless  a  deposit  be- 
made,  or  security  given,  an  injunction  will  not  h«» 
granted  against  a  Judgment  entered  by  confessioa 
nnless.such  conditions  precedent  are  complied  with. 
Marlatt  V.  Perrine.  17  N.  J.  Bq.49. 

And  an  injunction  will  not  be  granted  to  main* 
tain,  as  aset-oif,  a  claim  for  unliquidated  damages* 
although  it  was  claimed  that  the  plaintiff  in  the- 
Judgment  on  confession  was  a  nonresident.  Smith 
V.  Washington  Gaslight  Go.  31  Md.  U,  100  Aul  Dec 
49. 

There  are  many'cases  in  which  Judgments  by  ooii<- 
fession  are  attacked  by  a  motion  or  suit  to  set 
aside,  involving  similar  questions  as  In  this  note* 
but  no  cases  are  Included  except  diose  in  whio^ 
the  remedy  by  injunction  is  sought.  L  T. 
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(. 


.Kan.. 


.) 


*8ii1ijeet  to  eertaln  Umitatloas  not  ap- 
plicable to  this  ease*  and  as  ae^alast 
any  poet  mortem  claim  of  hie  iHdow» 
a  married  man*  in  Tlllnots  or  in  Kan- 
sas* may  duriDg-  ooverture  give  away  to  his 
cfaildren  absolutely  the  bulk  of  bJs  property, 
when  the  known  effect  of  the  gift  wlU  be  to  de- 
priye  the  widow  of  the  fatr  share  of  the  property 
which  otherwise  would  have  fallen  to  her* 

(November  9, 1886b) 

ERROR  to  the  District  Court  for  Jackson 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  enforce  plain- 
tiff's alleged  rights  as  widow  of  Daniel  Umall, 
deceased,  in  property  which  be  had  conveyed 
during  his  lifetime  in  alleged  fraud  of  her 
righta.    Reuned, 

Statement  by  Martin*  Ch.  J. : 

On  January  27,  1859.  at  Findlay,  Ohio, 
Daniel  Small  married  Rebecca  Cone,  the  pres- 
ent defendant  in  error,  as  Rebecca  Small. 
He  was  the  father  of  five  children  by  a  former 
marriage,  namely,  Eli  D.,  Daniel  J.,  John 
D.,  William  B.,  and  Susan,  now  Susan  Mc- 
Kenney;  the  oldest,  Eli  D.,  being  about 
seventeen,  and  the  youngest,  the  daughter, 
about  three  and  one  half  years  of  age ;  and 
his  home  was  at  Wilmington,  Will  county, 
111.  He  had  accumulated  about  t30, 000,  but 
Kebeoca  Cone's  belongings  were  of  trifling 
value.  She  went  from  Findlay  to  Wilming- 
ton, and  took  charge  of  the  children,  who 
soon  became  very  much  attached  to  her,  and 
she  was  devoted  to  their  welfare,  and  the  re- 
lations of  the  entire  family  were  always  very 
hu-monious  up  to  the  death  of  Daniel  Small, 
which  occurred  April  14,  1888.  The  business 
of  Daniel  Small  was  the  loaning  of  money  on 
his  own  account.  As  early  as  1869,  Daniel 
Small  conceived  the  idea  of  giving  or  leav- 
ing the  bulk  of  his  fortune  to  his  said  five 
children  in  equal  shares  (there  being  no  is- 
sue of  his  second  marriage)  after  providing 
a  sum  suflQcient  for  the  maintenance  of  his 
wife  during  her  widowhood,  but  nothing  in 
that  direction  was  done  until  March  19,  1878, 
when  be  made  an  assignment  of  all  the  notes, 
bonda,  mortgages,  and  securities  held  by  him 
on  or  against  persons  or  property  in  Illi- 
nois, and  amounting  to  about  $100,000,  to  bis 
brother,  Darius  Small,  of  Herkimer  county, 
N.  T.,  In  trust  for  said  five  children,  the 
trustee  bein^  authorized  to  collect  the  notes 
and  securities  and  reinvest  the  proceeds  in 
other  interest- bearing  securities  or  real  estate 

*HeadDote  by  Mabtir,  Cb.  J. 


Note.— Iq  connection  with  the  extensive  review 
of  ibe  antfaorlties  to  be  found  Id  the  above  case,  see 
Walker  v.  Widker  (N.  U J  27  L.  B.  A.  798.  «nd  oases 
tbere  cited* 
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in  or  outside  of  the  state,  and  to  divide  the 
same,  with  the  accumulations,  at  his  death 
in  equal  shares,  among  said  children.     By 
the  terms  of  this  trust  assignment  Darius 
Small  was  authorized  to  appoint  some  dis- 
creet person,  a  resident  of  Will  county,  as 
his  attorney  in  fact,  to  assist  in  carrying  out 
the  trust ;  and  on  the  same  day  Darius  Small 
accepted  the  trust,  and  also  appointed  Eli 
D.  Small  as  such  attorney  in  fact.     Daniel 
Small  had  all  these  notes  and  securities  in  a 
safe.    He  took  them  out,  and  handed  them 
to  Darius  Small,  who  in  turn  delivered  them 
to  Eli  D.  Small,  and  he  put  them  back  in  the 
safe  in  the  same  condition  as  before.     Darius 
Small  was  on  a  visit  to  his  brother  at  the 
time,  and  in  a  few  days  afterwards  he  re- 
turned to  New  York,  and  never  had  any- 
thing more  to  do  with  the  trust,  except  that 
on  January  22,  1870,  he  ezecutiBd  a  further 
power  of  attorney  to  £11  D.  Small,  authoriz- 
ing him  to  sell  and  convey  any  real  estato 
situated  in  Kansas  or  elsewhere,  the  title  to 
which  might  be  vested  in  him  as  such  trustee. 
Daniel  Small  continued  managing  the  invest- 
ments as  before,  but  Eli  D.  Small  assisted 
him.    Most  of  the  notes  secured  by  mortgages 
on  real  estate  were  taken  In  the  name  of 
Darius  Small,  trustee,  and  on  payment  of 
the  same  it  was  the  custom  for  £11  D.  Small 
to  satisf V  the  mortgages  as  attorney  in  fact ; 
but  the  loans  made  on  personal  security  were 
principally  in  the  name  of  Daniel  Small.    In 
1879,  and  subsequentlv,  part  of  what  waa 
called  the  "trust  fund"  was  invested  in  two 
ranches  (one  of  them  consisting  of  between 
8,000  and  4. 000  acres  in  Jackson  and  Shawnee 
counties,  Kan.  ;  and  another  one,  of  more  than 
1,000  acres,  in  Wabaunsee  county,  Kan.)  and 
in  improving  the  same,  and  the  title  to  these 
lands  was  taken  in  the  name  of  Darius  Small, 
trustee  of  Daniel  Small,  but  Darius  Small 
knew  nothing  of  the  transaction,   and  the 
lands  were  selected  by  Daniel  Small,  Eli  D. 
Small,  and  the  other  sons.    Part  of  the  fund 
was  also  loaned  through  the  American  Bank 
in  North  Topeka,  established  by  the  sons. 
They,  or  some  of  them,  resided  upon  the 
ranchea,  and  the  funds  for  their  improvement 
were  furnished  in  a  large  measure  through 
the  bank.     In  July,  1886,  Daniel  Small  exe- 
cuted a  quitclaim  deed  to  his  four  sons  and  his 
daughter  for  said  Kansas  lands,  and  shortly 
afterwards  £11  D.  Small,  as  attorney  in  fact 
for  Darius  Small,  executed  deeds  to  Daniel 
Small  and  John  D.  Small  for  the  large  ranch 
in  Jackson  and  Shawnee  counties,  and  a  deed 
to  William  B.  Small  for  the  smaller  ranch 
in  Wabaunsee  county.    About  the  same  time, 
Susan  McKennev  quitclaimed  her  interest  in 
Uie  land  to  her  brothers,  and  John  D.  Small 
and  Daniel  J.   Small  conveyed  a  one-third 
interest  In  the  large  ranch  to  Eli  D.  Small. 
The  sons  executed  a  promissory  note  to  their 
sister  for  $8,740.25,  an  amount  equal  to  one 
fifth  of  the  money  invested  in  the  lands  and 
the  improvements.    Rebecca  Small  did  not 
Join  In  the  conveyance  with  her  husband, 
and  she  knew  nothing  about  it  at  the  time, 
but  was  informed  of  the  transfer  to  the  sods 
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some  time  Id  the  autumn  of  185^.  She  never 
resided  in  Kansas,  but  hod  been  on  visits 
with  her  husband  to  the  sons,  and  knew  that 
they  occupied  the  lands.     For  several  years 

grior  to  September  12,  1882»  Daniel  Small 
ad  loaned  or  advanced  money  in  unequal 
amounts  to  his  sons,  and  on  or  &//out  that 
day  he  paid  them  the  residue  of  what  would 
make  $20,000  each,  and  he  charged  the  same 
on  his  book  as  advancements.    At  the  same 
time  he  had  each  of  his  sons  to  si  Am  a  pa- 
per, agreeing  that  In  the  final  divisfon  their 
sister,^  Susan,  should  have  an  equal  one -fifth 
share  with  them,   including  said  advance- 
ments.    Susan  was  then  married  to  W.  J. 
McEenney  of  Brooklyn,  N.  T. ,  and  her  father 
afterwards  advanced  to  her  the  sum  of  $16,- 
1^00,  which  was  principally  used  in  the  pur- 
chase of  a  home  in  Brooklyn.    Rebecca  Smal  1 
knew  that  money  was  furnished  to  Susan  for 
the- purchase  of  a  home,  but  she  did  not  know 
of  the  advancements  to  the  sons,  and  was  not 
consulted  in  reference  thereto.     About  Jan- 
uary, 1888,  Daniel  Small  was  taken  sick,  and 
his  son  Daniel  J.  Small  went  from  Kansas 
to  Wilmington,  and  remained  there  until  Oc- 
tober, 1888.     Susan  McKennev  was  also  there 
for  some  weeks  before  and  after  her  father's 
death.     When  Daniel  Small  realized  that  he 
could  not  live  much  longer,  he  told  his  son 
Daniel  J.  to  go  to  Judge  Parks,  a  lawyer  at 
Joliet,  who  was  familiar  with  his  affairs, 
and  to  tell  him  that  if  the  trust  arrangement 
of  1878  was  not  ironclad  he  wanted  it  made 
80,  as  he  desired  to  leave  $20,000  as  a  fund 
for  the  support  of  his  widow,  and  that  all 
the  rest  of  his  personal  property  should  go 
in  equal  shares  to  his  children,  including  the 
$20,000,  the  income  onlv  of  which  should  be 
used  for  the  support  of  his  widow.     Judge 
Parks  suggested  that  he  thought  this  could 
not  be  accomplished  by  will  without  the  con- 
sent of  Rebecca  Small,  but  that  all  the  notes 
and  securities  might  be  given  away  abso- 
lutely to  the  children  in  his  lifetime,  the 
remainder  of  the  property  to  be  disposed  of 
by  will ;  and  he  accordingly  drew  up  two 
papers,  one  being  in  form  a  will,  and  the 
body  of  the  other  instrument  reading  as  fol- 
lows:   **  Conscious  that  I  am  now  suffering 
from  a  malady  likely  to  prove  fatal,  and 
deeming  it  expedient  to  make  final  distribu- 
tion and  disposition  of  my  personal  estate 
(save  what  I  propose  to  set  apart  for  the  bene- 
fit of  mv  wife)  in  my  lifetime,  I  have  de- 
terminea  to  carry  out  mv  long  and  well- 
considered  purpose  by  an  immediate  transfer 
and  deliverv  oi  the  same,  consisting  for  the 
most  part  of  securities,  to  my  son  Daniel  J. 
Small,  who  is  now  with  me,  in  trust,  to  di- 
vide equally  amon&st  my  five  children,  Dan- 
iel J.,  Eli   D.,  John  D.,  William  B.,  and 
Susan  McKenney,  share  and  share  alike.    In 
execution  whereof,  in  consideration  of  love 
and  affection,  I  do  hereby  assign,  transfer, 
and  set  over  to  said  Daniel  J.  Small,  in  trust, 
as  aforesaid,  all  my  right,  title,  and  interest 
in  and  to  the  notes,  mortgages,  and  securi- 
ties mentioned  and  described  in  the  schedule 
hereto  subjoined ;  to  have  and  to  hold  to  him 
and  his  personal  representatives  for  the  pur- 
pose above  set  forth."    The  will,  as  drawn, 
recites  that  the  testator  had  already,  by  ad- 
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vancements  and  recent  gifts  to  his  children, 
disposed  of  all  his  personal  estate  except 
about  $20,000,  and  that,  being  desirous  of 
making  a  reasonable  and  adequate  provision 
for  the  support  of  his  wife,  Rebecca  Small, 
by  whom  he  had  no  children,  he  did  give  and 
bequeath  to  his  executor  $20,000  as  a  fund 
to  invest  and  reinvest  in  good  Interest-bear- 
ing securities  at  his  discretion,  and  from  the 
interest  received  therefrom  to  par  her  the 
annual  sum  of  $1,200  in  such  periodical  in- 
stalments as  he  might  see  fit  durin^^  her  nat- 
ural life,  and  upon  her  death  to  divide  said 
fund  amone  said  five  children,  share  and  share 
alike;  said  provision  for  the  widow  to  be  in 
lieu  and  discharge  of  all  her  rights  of  dower, 
save  in  his  real  estate,  which,  together  with 
his  household  furniture,  and  such  articles  of 
personal  property  as  he  had  not  in  the  will 
or  otherw'iso  disposed  of,  he  left  to  the  dis- 
position of  the  law,  Daniel  J.  Small  being 
named  as  sole  executor  and  trustee.    On  these 
papers  being  exhibited  to  Daniel  Small,  he 
directed  that  the  will  be  changed  so  thafthe 
pavments  to  Rebeqca  Small  should  continue 
only  while  she  remained  his  widow,  and  in 
the  event  of  her  death  or  marriage  the  fund 
to  be  divided  among  the  five  children.    The 
will  was  changed  according  to  his  desire, 
and  a  schedulct  of  the  notes,  securities,  etc , 
amounting  to  a  little  more  than  $100,000, 
having  been  made,  was  attached  to  the  in- 
strument of  gift,  and  the  notes  and  securities 
were  delivered  to  Daniel  J.  Small,  he  hav- 
ing received  written  authority  from  his  broth- 
ers and  his  sister  to  receive  in  their  name 
and  behalf  anv  gift  which  their  father  might 
desire  to  make.     The  will  and  the  instru- 
ment of  gift  were  executed  on  March  2^ 
1888,  and  Daniel  J.  Small  retained  possession 
of  said  notes  and  securities  until  his  father*a 
death  and  afterwards,  as  also  the  $20,000  ad- 
ditional selected  for  the  widow.    The  will 
was  admitted  to  probate  in  Will  county.  111., 
April  21, 1888.    Rebecca  Small  did  not  know 
of  said  trust  arrangement  of  March  19,  1878, 
until  after  this  action  was  commenced,  the 
children  having  been  requested  by  Daniel 
Small  not  to  mention  it  to  her,  or  in  her 
presence.    She  did  not  know  of  the  advance- 
ments of  $20,000  each  to  the  sons  for  a  like 
reason,  and  she  was  kept  in  entire  ignorance 
of  the  gift  instrument  and  the  will  of  March 
26,  1888,  until  shortly  before  the*  will  was 
probated.      She  knew  that  her  husband  had 
a  large  amount  of  money  and  property,  but 
she  was  told  by  Daniel  J.  Small  and  Judge 
Parks,  before  the  probate  of  the  will,  that 
Daniel  Small  had  given  substantially  every- 
thing away  except  the  $20,000  left  for  her 
support  by  the  will.     It  does  not  appear 
that  she  made  anv  Inquiry  as  to  the  particu- 
lar disposition  of  the  property,  although  she 
was  much  dissatisfieu   with  the  provision 
made  for  her.     She  obtained  a  certified  copy 
of  the  will  in  October,  1888,  and  then  con- 
sulted an  attorney  as  to  her  rights.     On  May 
9,  1888,  she  entered  into  a  written  agreement 
with  all  the  children,  wherein  they  agreed 
that  she  should  have  $1,400  a  year,  payable 
in  monthly  instalments,  in  consideration  of 
concessions  made  by  her  in  relation  to  cer- 
tain real  and  personal  property  which,  ttnder 
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the  will,  would  become  as  intestate  property, 
this  being  allowable  under  the  laws  of  Illi- 
nois. Daniel  J.  Small  paid  and  Rebecca 
8mall  received  the  monthly  instalments  re- 
quired by  said  contract  from  its  date  until 
▼ery  shortly  before  this  action  was  com- 
menced, when  she,  through  her  attorneys, 
tendered  back  to  Daniel  J.  Small  the  amount 
leceived  and  Interest  thereon.  Under  the 
law  of  descents  in  Illinois,  where  a  husband 
dies  intestate,  leaving  surviving  him  a  widow 
and  children,  the  widow  is  entitled  to  one 
third  of  the  personal  estate  as  her  absolute 

firopertv.  Advancements  to  children  and 
ineal  descendants  are  considered  as  part  of 
the  est&te,  so  far  as  It  regards  the  division 
and  distribution  thereof  among  the  issue,  and 
is  to  be  taken  by  the  child  or  descendant  to- 
wuds  his  share  of  the  estate ;  but  he  is  not 
required  to  refund  any  part  thereof,  although 
it  exceeds  his  share.  Any  provision  made 
by  will  for  the  widow,  if  not  otlierwise  ex- 
pressed therein,  bars  her  of  dower  in  the  lands 
of  the  deceased,  unless  such  provision  be  re- 
nounced within  one  year,  in  which  case  she 
is  entitled  to  dower  in  the  lands  and  to  one 
third  of  the  personal  estate  after  the  payment 
of  all  debts.  But  Rebecca  Small  never  made 
any  renunciation.  On  April  2,  1B90,  Rebecca 
Small  commenced  her  action  against  Eli  D. 
Small,  John  D.  Small,  William  B.  Small, 
Daniel  J.  Small,  and  Daniel  J.  Small  as 
executor  of  the  last  will  and  testament  of 
Daniel  Small,  deceased,  for  the  cancelation 
of  the  several  instruments  referred  to,  except 
the  trust  agreement  of  March  10,  1878  (of 
whidi  she  was  ignorant) ,  and  for  an  account- 
ing as  to  all  property  received  by  ihe  defend- 
ants from  Daniel  Small  or  bis  estate,  pray- 
ing thiit  she  be  adiudged  the  owner  of  an 
undivided  half  of  all  said  lands  in  Kansas, 
asfcins:  also  for  her  share  of  the  rents  and 
profits  thereof,  and  her  share  of  the  rents 
and  profits  of  certain  real  estate  in  Illinois, 
and  for  decree  of  partition  of  the  Kansas 
lands.  The  case  was  tried  at  November  term, 
1890.  The  court  held  that  the  plaintiff  be- 
low could  not  recover  any  part  of  the  Kan- 
sas lands,  but  that  all  the  transactions  were 
fraudulent  as  to  her,  and  as  to  any  interest 
she  might  have  had  in  the  estate  of  her  hus- 
band upon  his  death  the  latter  is  to  be  hold 
asliavingdied  intestate,  and  rendered  money 
jndsmeuts  airainst  the  defendants  below  ag- 
irregating  $73.8(i9.78.  The  defendnnts  below 
pru:»ecute  their  petition  as  plaintiffs  in  error 
in  this  court,  and  a  cross  petition  in  error 
has  also  been  filed  by  Rebecca  Small. 

}Sf9tr8.  Wanener,  Horton,  &Orr,witb 
liemrn,  Z>out£itt»  Jones*  &    BlaBon,  for 

plaintiffs  In  error: 

The  provisions  of  the  Dlinois  statute  do  not 
include  the  heirs  or  widow  of  a  deceased  per- 
son claiming  rights  under  the  statute  of  Illinois 
relating  to  the  descent  of  property. 

Sutherland,  Stat.  Cocstr.  g§  208-277;  Re 
P<rry,  Kan.  Sup.  Ct.  (MSS );  WhiU  v.  hey, 
84  Ga.  186;  State  v.  McQarry,  21  Wis.  496. 

There  was  no  fraud,  in  fact  or  in  law,  al- 
leged or  established  upon  the  trial. 

Padfield  T.  Fadjield,  78  III.  16,  68  IlL  210 
0875). 

aoL.  a  A. 


Whatever  may  be  the  decisions  fn  any  other 
state  as  to  the  power  of  the  husband  to  make 
such  a  final  disposition  of  his  property  as  dis- 
closed in  this  case  to  his  children  before  his 
death,  those  decisions  cannot  affect  the  stat- 
ute as  construed  by  the  supreme  court  of  Illi- 
nois, or  the  dispocution  made  by  Daniel  Small 
of  his  personal  property  before  his  death,  un- 
der the  laws  of  Illinois. 

Woemer,  Am.  Law  of  Administration,  last 
ed.  p.  187,  IT  91;  WiOiams  v.  WiiliafM,  40 
Fed.  Rep.  521. 

If  a  sale  or  gift  will  bind  the  grantor  ft  will 
bind  his  heirs. 

Carithert  y.  Weaver,  7  Kan.  110:  Bufflngton 
T.  Oroetenar,  46  Kan.  780, 18  L.  R.  A.  282. 

The  husband  may  dispose  of  his  personal 
property  by  Voluntary  gift  during  the  cover- 
ture without  his  wife's  consent,  and  freed 
from  every  post-mortem  clsim  by  her. 

Linee  v.  Lines,  142  Fa.  149;  EUmdker  v. 
mmaker,  4  Watts,  91. 

As  Daniel  Small  legally  disposed  of  his  prop- 
erty, the  court,  in  its  findings  of  fraud,  made  a 
wrong  application  of  the  law. 

W%U%am$  V.  Williami,  eupra/  Decker  t. 
Waterman,  67  Barb.  460;  Ligktfooi  v.  CMgin, 
6  Munf.  (Va.)  68;  PHngle  v.  PringU,  69  Pa. 
281;  Diekeraon't  Appeal,  116  Pa.  196;  Dunnoek 
V.  Dunnoek,  8  Md.  Ch.  140;  Cameron  v. 
Cameron,  10  Smedes  Ss  M.  898,  48  Am.  Dec. 
759;  Samson  v.  Simeon,  67  Iowa,  258;  Ctf- 
fin  V.  Coffin,  28  IS.  T.  9,  80  Am.  Dea  285; 
Thornton,  Gifts  &  Advancements,  189. 

A  court  of  eouity  will  not  entertain  Juris- 
diction to  set  aside  the  probate  of  a  will  on  the 
ground  of  fraud,  mistake,  or  forgery,  this  being 
the  exclusive  jurisdiction  of  the  probate  court. 

Ellie  V.  Davie,  109  U.  S.  485,  27  L.  ed.  1006; 
Simmone  v.  Saul,  188  U.  S.  489,  84  L.  ed. 
1054;'  Ohrietmae  v.  RuaeeU,  72  U.  8.  5  Wall. 
290,  18  L.  ed.  475;  MaxweU  v.  Stewart,  89  U. 
S.  22  Wall.  77,  22  L.  ed.  564;  Ritter  v.  Hoff- 
man,  85  Kan.  2l5;  Snotio  v.  Mitchell,  87  Kan. 
636;  2  Pom.  Eq.  Jur.  §  918,  p.  407;  Tarver  v. 
Tarver,  84  U.  S.  9  Pet  174,  9  L.  ed.  91;  CW- 
liTie  V.  Woods,  68  HI.  285;  Post  v.  Mason,  91 
N.  T.  589,  48  Am.  Rep.  689;  Johnson  v.  Beat- 
leg,  65  Mo.  250,  27  Am.  Rep.  276;  Oaines  v. 
Chew,  48  U.  S.  2  How..  619, 11  L.  ed.  402; 
Vanderpoel  v.  Van  Valkenhurgh,  6  N.  Y.  190; 
Oilman  v.  Gilman,  52  Me.  165,  88  Am.  Dec. 
502;  2  Story,  Eq.  Jur.  1575;  1  Redf.  Wills,  872 
etseo.;  2  Redf.  Wills,  47;  8  Redf.  Wills,  §  2, 
subd.  1;  1  Wms.  Exrs.  549,  and  notes;  1 
Wcemer,  Am.  Law  of  Administration,  ^  145; 
Duson  V.  Dupre,  82  La.  Ann.  896;  Powell  v, 
Brunswick  County  Supers,  150  U.  S.  488,  37  L. 
ed.  1134;  Biggins  v.  Meed,  48  Kan.  272;  Baker 
T.  Baker,  61  Ohio  St.  217;  Be  Taylofs  Estate 
(Pa.)  IS  L.  R  A.  855,  as  to  gifts  of  checks; 
Fiero,  Special  Actions,  chap.  28. 

The  advancements  made  by  Daniel  Small  to 
his  children  in  his  lifetime  were  actually  and 
legally  made,  and  in  no  event  can  be  brought 
into  hotchpot  for  the  purpose  of  augmentmg 
the  widow's  share. 

ThoroToD,  Gifts  &  Advancements,  g  605,  p. 
601:  Richards  v.  Richards,  11  Humph.  429; 
Wcerner,  Am.  Law  of  Administration,  g  554; 
Wms.  Exrs.  *1500;  Grattan  v.  Oraiian,  18111. 
167,  65  Am.  Dec.  726:  Andrews  ?•  Hall,  16 
Ala.  85. 
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Tbe  proTision  of  the  Kansas  statute  concern- 
ing the  real  estate  of  the  husband  does  not  ap- 
ply '*when  the  wife  at  the  time  of  the  convey- 
ance is  not,  or  never  has  been,  a  resident  of 
this  state.  "* 

Bufflngton  y.  Qronencr,  46  Kan.  780. 18  L. 
R  A.282. 

In  some  of  the  states  dower  is  allowed  to  tbe 
wife  by  statute,  as  construed  by  the  supreme 
courts  thereof,  in  the  personal  property  of  the 
husband.    Not  so  in  Illinois. 

Padfidd  T.  Bjbdfidd,  78  IlL  Id. 

The  district  court  of  Jackson  county,  Kan- 
sas, had  no  Jurisdiction  of  the  subject-matter 
of  this  case;  bad  no  jurisdiction  to  set  aside  the 
will  of  Daniel  Small  or  the  probate  thereof: 
and  had  no  Jurisdiction  to  disturb  or  interfere 
with  the  settlement  of  the  estate  of  Daniel 
Small,  .deceased,  which  is  primarily  exclusive 
in  the  probate  court  of  Will  county,  Illinois. 

EUU  y.  DavU,  109  U.  8.  486,  27  L  ed.  1006; 
aimmom  y.  8aul,  188  U.  S.  480,  84  L.  ed. 
1054;  Kieley  v.  McQlynn.  88  U.  S.  21  Wall. 
608.  29  L.  ed.  699. 

Under  the  statutes  and  decisions  of  IIHnois, 
Daniel  SmsJl  in  his  lifetime  had  the  legal  and 
undisputed  right  to  give  and  dispose  of  his  per- 
sonal property  to  his  children,  free  from  any 
claim  of  his  wife.  If  he  had  such  legal  and  un- 
disputed right,  then  no  fraud  can  be  predicated 
upon  any  act  of  his  during  his  lifetime,  in  so 
giving  and  disposing  of  his  personal  property. 

Padfleld  y.  Padfield,  68  III.  210.  72  Dl.  822. 
78  m.  16;  Pringle  y.  PrtngU,  59  Pa.  281;  Dick- 
enon'a  Appeal,  116  Pa.  198;  Line$Y.  Lines,  149 
Pa.  149;  Molmee  y.  Hdmss,  8  Paige,  868;  Rich- 
ards y.  Richards,  11  Humph.  429;  Bvffington 
y.  Groseenor,  46  Kan.  780.  18  L.  R.  A.  282; 
Butler  y.  ButUr,  21  Kan.  521,  80  Am.  Rep. 
441;  Oreen  v.  Qreen,  84  Kan.  740.  65  Am.  Rep. 
256;  WiUiams  y.  WiUiams,  40  Fed.  Rep.  621. 

Under  the  4th  subdivision  of  the  statute  of 
Illinois,  Mrs.  Rebecca  Small  was  not  entitled 
after  the  death  of  her  husband  to  any  part  of 
his  personal  estate,  not  bequeathed  to  her,  un- 
less he  died  in  test  ate,  or  unless  she  renounced 
her  right  to  take  under  the  will  of  her  husband, 
which  will  was  duly  executed,  and,  after  the 
death  of  her  husband,  was  legally  probated. 

Akin  v.  Kellogg,  119  N.  T.  441;  Cowdrey  y. 
y.  Biteheoek,  108  III.  262;  Oribben  v.  Cril>ben, 
186  111.  609;  Warren  v.  Warren,  148  HI.  64L 

The  gift  and  actual  delivery  of  the  perjonal 
property  on  the  26th  of  March,  1888,  by  Dan- 
iel Small  to  his  children,  was  not  a  testamen- 
tary disposition  of  his  property. 

McCartyY.  Keaman,  86  111.  291;  CarthvY. 
ConnoUy,  91  CaL  15;  Lines  v.  Lines,  142  Pa. 
149. 

Messrs,  Valentine*  Godard,  ft  Valen. 
tine»  A.  D.  Walker,  and  Hayden  ft  Hajr. 
den,  for  defendant  in  error: 

It  is  admitted  that  the  estate  has  been  tuWy 
and  finally  settled,  except  with  reference  to  the 
plaintiff's  claim. 

This  gave  the  plaintiff  the  right  to  sue  the 
heirs  in  the  manner  she  did,  even  if  she  did 
not  have  such  right  without  such  final  settle- 
ment. 

Sfioemalcer  v.  Brown,  10  Ksn.  883;  Johnson 
T.  Cain,  15  Kan.  587;  Oaffordv.  Dickinson,  37 
Kan.  287;  McLean  v.  Wtbster,  45  Kan.  644;  Re 
Hyde,  47  Kan.  277. 

WL.R.A. 


While  the  so-called  trust  anfgnment  pur* 
ports  upon  its  face  to  be  founded  upon  a  vala* 
able  consideration,  yet  tbe  undisputed  testi- 
mony shows  that  it  was  in  f  set  executed  without 
any  consideration  whatever  therefor. 

A  false  recital  respecting  the  consideration 
of  a  written  instrument  is,  when  the  bona  fides 
of  such  instrument  is  called  in  question,  a 
badge  of  fraud. 

Bump,  Fraud.  Cony.  40. 

A  deed  purporting  to  be  founded  on  a  yala- 
able  consideration  cannot  be  set  up  as  a 
gift. 

Bildreth  y.  Sands,  2  Johns.  Ch.  86;  Bump, 
Fraud.  Conv.  679,  and  cases  cited. 

The  fact  that  an  alleged  advancement  it 
secretly  made,  and  all  knowledge  thereof  pur- 
posely concealed  from  the  wife,  is  of  itself  suf- 
ficient to  raise  a  presumption  that  such  ad- 
vancement was  intended  as  a  fraud  upon  husr 
righu. 

Pomeroy  v.  Pnneroy,  64  How.  Pr.  228:  R^ 
nolds  V.  Vance,  1  Heisk.  844;  Oranson  v.  Oran- 
son,  4  Mich.  230.  66  Am.  Dec.  634;  Sanborn  y. 
Lang,  41  Md.  113;  White  v.  Dougherty,  Hart 
&  Y;  308.  17  Am.  Dec.  802. 

The  fraudulent  intent  on  the  part  of  Daniel 
Small  and  the  defendants  below  to  defeat  the 
marital  rights  of  Mrs.  Small  is  necessarily  pre- 
sumed from  their  knowledge  that  such  rights 
would  be  defeated  by  the  several  gifts  of  which 
we  complain. 

NichoU  y.  NichdU,  61  Vt.  426. 

Fraud  is  not  purged  by  circuity. 

Broom,  Legal  Maxims,  *210. 

Acts  such  as  were  perpetrated  in  the  present 
case,  which  violate  justice,  good  morals,  pub- 
lic policy,  and  the  spirit,  if  not  the  letter,  of  the 
laws  both  in  Elansas  and  Dlinois  and  elsewhere, 
are  certainly  fraudulent. 

Klemp  V.  Winter,  28  Kan.  699. 

The  interest  which  a  husband  or  wife  has  in 
the  property  of  the  other  while  both  are  living 
is  a  present  and  existing  one.  and  one  that  fi 
substantial  in  its  character,  and  one  that  will 
authorize  an  action  by  the  one  injured  or 
threatened  with  injury,  for  the  maintenance 
and  protection  of  his  or  her  rights  or  interests 
or  the  redress  of  his  or  her  grievances. 

Kan.  Stat,  of  Descents  &  Distributions.  §§8, 
28;  Kan.  Stat  relating  to  Wills,  §  85;  D1.  Stat 
Record,  pp.  65-67;  EusenJbark  y.  Busenbark, 
83  Kan.  672;  Green  v.  Green,  34  Kan.  740.  55 
Am.  Rep.  256;  Hunger  v.  Baldridge,  41  Kan. 
236;  Buzick  v.  Bueick,  44  Iowa.  259,  24  Am. 
Rep.  740;  Kelly  v.  McGrath,  70  Ala.  75,  45 
Am.  Rep.  76;  Chandler  v.  HoUingmcortk,  8 
Del.  Ch.  99;  KitU  v.  Wilson,  130  Ind.  492; 
Stroup  V.  Stroup  (Ind.)  27  L.  R  A.  523:  Clif- 
ford  y.  Kampfe,  84  Hun,  898;  7'yler  v.  T^/ar, 
126  HI.  525;  Scott  y.  Magloughlin,  33  III.  App. 
162.  afl3rmed  in  188  111.  83;  J'elty  v.  Petty,  4  B. 
Mon.  215,  39  Am.  Dec  501;  Johnson  v.  John- 
son (Ky.)  2  S.W.  Rep.  487;  Gregory  v.  Fitbeck, 
12  Colo.  379. 

There  are  three  things  highly  favored  in  law, 
— life,  liberty,  and  dower. 

Co.  Litt.  124A/  Kennedy  y.  Kedrott,  1  U.  8. 
1  Dall.  415,  1  L.  ed.  202;  Osterhout  y.  Deter- 
hout,  80  Kan.  746;  KeUy  v.  McGrath,  70  Ala. 
76.  45  Am.  Rep.  76. 

Neither  one,  from  the  time  of  the  marriage 
contract,  can  transfer  any  interest  in  hia  ot 
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her  propertj  in  fraud  of  the  marital  rights  of 
the  other. 

Green  v.  Oreen,  84  Kan.  740,  56  Am.  Hep. 
256;  Betre  v.  Beere,  79  Iowa,  655;  Murray  v. 
Murray,  90  Ky.  1,  8  L.  R.  A.  95;  OhandUr  v. 
BdUnffnoorih,  8  Del  Oh.  99;  Stoaine  ▼.  Ferine, 
5  JohDS.  Ch.  483,  9  Am.  Dec.  818;  Brown  v. 
Bnmmm,  86  Mich.  415;  Jonee^v,  Janee,  64  Wis. 
^1;  SnUth  Y.  Umith,  6  N.  J.  £q.  616;  Little- 
ton T.  Littleton,  1  Dev.  &  B.  L.  827;  P^meroy 
V.  P&meroy,  64  How.  Pr.  228;  P««y  t.  PeUy, 
wpra;  Aehillee  ▼.  ild^iUei,  161  III.  186;  WaU, 
Fraud.  ConT.  §  70. 

Wbereyer  a  husband  fraudulentlj  or  in  con- 
travention of  law  or  public  policy  disposes  of 
his  property,  real  or  personal,  for  the  purpose 
of  preventing  his  wi&  from  receiving  her  fair 
proportion  thereof  after  his  death,  as  provided 
by  law,  the  wife  or  widow  may  follow  the 
property  and  recover  her  share  thereof  or  its 
value  from  any  person  who  participated  in  the 
fraud  or  received  its  benefits,  and  who  is  not  an 
innocent  holder  for  value. 

NiehoU  V.  NichoU,  61  Vt.  426;  Thayer  v. 
Thayer,  14  Vt.  107,  89  Am.  Dec.  211;  Jenny 
V.  Jenny,  24  Yt.  824;  Manikee  v.  Beard,  85  Ey. 
20;  KeUy  v.  MeGrath,  70  Ala.  76, 45  Am.  Bep. 
75;  Re  HummeFe  Estate,  161  Pa.  215;  Sanborn 
V.  Lanff,  41  Md.  107;  Oraneon  v.  Oraneon,  4 
Mich.  280,  66  Am.  Dec.  584;  Brown  v.  Bron- 
4ton,  85  Mich.  415;  Chandler  v.  Hollingeworth, 
8  Del.  Ch.  99;  Murray  v.  Murray,  90  Ey.  1, 
8  L.  R.  A.  95;  Bwaine  v.  Ferine,  5  Johns.  Ch. 
482,  9  Am.  Dec.  818;  MeClurg  v.  Schwartz,  87 
Pa.  621;  Jiggitie  v.  Ji^jgittB.  40  Miss.  718;  Lit- 
tleton V.  LiUleton,  and  Btroap  v.  Stroup,  tupra; 
Davie  v.  Dazie,  6  Mo.  188;  Tucker  v.  Tucker, 
29  Mo.  850;  McGee  v.  McGee,  4  Ired.  L.  106; 
Fomeroy  ▼.  Pomeroy,  eupra:  Reynolds  v.  Vance, 
1  Heisk.  844:  Gilson  v.  Hutchinson,  120  Mass. 
27;  Kiits  V.  Wilson,  and  Jones  v.  Jones,  supra; 
MeCammon  v.  Summons,  2  Disney  (Ohio)  596; 
Wait,  Fraud.  Conv.  S  70;  85  Cent  L.  J.  865; 
Jones  V.  Broton,  84 IS. H. 489;  Johnson  v.  Johnson 
<Ey.)  2  8.  W.  Bep.  487;  8  Pom.  Eq.  Jur.  §  1388. 

Advancements  are  a  part  of  the  estate  for 
the  purposes  of  the  subsequent  and  final  divi- 
aion,  partition,  or  distribution  of  the  estate. 

Gen.  Stot.  1889.  tt  2617,  7244;  111.  Laws, 
Record,  p.  71;  White  v.  White,  41  Ean.  556; 
iJhieago  Lumber  Co,  v.  Tomlinson,  54  Ean.  770; 
Murray  v.  Murray,  90  Ey.  1,  8  L.  B.  A.  98; 
LitiUton  V.  Littleton,  supra. 

Gifts  inter  vivos  in  fraud  of  a  wife's  rights 
are  void. 

ReHummeFs  Estate,  and  Murray  v.  Murray, 
mtpra;  Buzick  v.  Buzick,  44  Iowa,  259, 24  Am. 
Rep.  740;  Nichols  v.  Nichols,  Jenny  v.  Jenny, 
Sanborn  v.  Lang,  Oranson  v.  Cranson,  Jiggiti 
y-  Jiggits,  Jones  v.  Jones,  and  Reynolds  v.  Vance, 
supra. 

Gifts  causa  mortis  are  void  if  made  with  the 
intention  of  defrauding  the  widow. 

Baker  v.  Smith  (N.  H.)  28  Atl.  Rep.  82; 
Jones  V.  Brown,  supra;  Dunn  V.  German- 
American  Bank,  109  Mo.  90;  Nichols  v.  Nieh- 
'tis,  mpra;  Eerr,  Fraud  «&  Miblake,  217;  Tucker 
V.  Tucker,  29  Mo.  850,  82  Mo.  464. 

A  gift  made  under  such  circumstances,  and 
with  such  intent  and  purpose,  would,  if  the 
element  of  fraud  were  eliminated,  be  treated 
as  a  donatio  causa  mortis. 

Meaeh  v.  Meaeh,  24  Yt  691;  Grymes  v.  Bone, 
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49  K.  T.  17.  10  Am.  Rep.  818;  BtanOand  v. 
WiUott,  8  Macn.  &  G.  664;  Gardner  v.  Parker. 
8  Madd.  184. 

Gifts  by  will,  where  thev  are  made  with  the 
intention  of  defrauding  the  widow,  or  where 
they  are  in  contravention  of  law  or  public 
policy,  are  as  void  as  if  made  in  any  other 
form. 

Section  4  of  the  Illinois  statute  of  fnnds  ap- 
plies to  fraudulent  transfen  of  property  maae 
by  a  husband  with  intent  to  defeat  the  wife's 
suit  for  alimony. 

Tyler  v.  Tyler,  126  BL  625. 

One  cannot  hold  property  which  he  receives 
as  a  mere  gratuity  or  as  heir  if  the  property 
was  conveyed  to  him  to  defeat  the  wife  of  the 
deceased  of  her  right  to  dower. 

Jenny  v.  Jenny,  and  BeynMs  v.  Vanes, 
supra;  KiUingerv,  Reidenhemer,  6  Serg.  Ss  R 
681 ;  Gilson  v.  Hutchinson,  120  Mass.  27:  Green 
V.  Seaver  (Yt.)  10  Atl.  Rep.  742;  Osterhout  v. 
Osterhout,  80  Ean.  746;  Buzick  v.  Bunek,  44 
Iowa,  259,  24  Am.  Rep.  740;  Munger  v.  Bald- 
ridoe,  41  Ean.  248. 

While  the  husband  has  the  unquestionable 
right  to  sell  and  dispose  of  his  personal  prop- 
erty as  he  pleases,  when  he  pleases,  to  whom 
he  pleases,  and  without  the  ngnature,  assent, 
or  even  knowledge  of  his  wife,  provided  it  is 
all  done  In  good  Faith,  yet  he  has  no  power  to 
sell  or  otherwise  dispose  of  his  personal  prop- 
erty for  the  purpose  of  defraudine  his  wife  or 
of  depriving  her  of  her  interest  therein  at  the 
time  of  his  aeath. 

Beere  v.  Beere,  79  Iowa,  666;  Be  HummeCs 
Estate,  161  Pa.  215;  Baker  v.  Smith  (N.  H.)  28 
All.  Rep.  82;  Dunn  v.  German-American  Bank, 
109  Mo.  90;  Murray  v.  Murray,  90  Ey.  1,  8 
L.  R  A«  93;  Siraat  v.  aNea,  84  Mo.  68;  lifter 
V.  I)fler,  126  BL  526;  Manikee  v.  Beard,  86 
Ey.  20;  Littleton  v.  Littleton,  1  Dev.  &  B.  L. 
827;  MeCammon  v.  Summons,  2  Disney  (Ohio) 
696;  WhiU  v.  Dougherty,  Mart.  &  Y.  808,  17 
Am.  Dec.  802;  1  Am.  liead.  Cas.  Real  Prop. 
884;  Jiggitts  v.  Jiggitts,  supra;  Reynolds  v. 
Vonee,  1  Heisk.  884. 

Tranlfera  of  real  estate  made  directly  or  In- 
directly bv  the  husband  without  the  consent 
of  the  wire  are  void  as  against  the  wife. 

Niefiols  V.  Nichols,  61  Yt.  426;  Sanborn  v. 
Lang,  41  Md.  107;  Davis  v.  Davis,  6  Mo.  188; 
Tucker  v.  Tucker,  29  Mo.  850;  McGee  v.  McGee, 
4  Ired.  L.  105;  Kitts  v.  Wilson,  180  Ind.  492; 
Johnson  v.  Johnson  (Ev.)  2  a  W.  Rep.  487; 
Tobey  v.  Tobey,  100  Mich.  64;  Scott  v.  Ma- 
gloughlin,  88  111.  App.  162,  affirmed  in  188  111. 
88;  Fields  v.  Fields,  2  Wash.  441;  Mcaurg  v. 
Schwartz,  87  Pa.  521;  Gilson  v.  Hutc/iinson, 
120  Mass.  27. 

The  defendants  below  as  Joint  tortfeasore 
and  Joint  recipients  of  the  fruits  of  the  fraud 
found  by  the  court  below  are  Jointly  and 
severally  liable  to  plaintiff  below  for  the  whole 
amount  of  which  sbe  has  been  wrongfully  de- 
prived by  means  of  the  fraudulent  acts. 

Falmer  v.  Stetens,  100  Mass.  461;  1  Foster, 
Fed.  Pr.  %  50;  Tucker  v.  Tucker,  29  Mo.  850. 

On  petition  for  rehearing. 

The  gifts  made  contemporaneously  with  the 
will  were  made  in  the  anticipation  of  the 
donor's  speedy  demise,  and  because  he  could 
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not  lawfully  dispose  of  such  property  by  will, 
and  they  should  be  treated  as  gifts  causa  mcr- 
its, 

Meaeh  r.  Meaeh,  24  Vt.  ROl;  Tucker  ▼. 
Tucker,  eupra;  Grymee  ▼.  Hone,  49  N.  T.  17, 
10  Am.  Rep.  818;  Staniland  ▼.  WiUoti,  8  Maca. 
ft  O.  6b4;  Gardner  v.  Parker,  8  Madd.  184. 

If  treated  as  gifts  eauea  mortU,  they  are  not 
▼alid  as  against  the  claim  of  the  widow. 

Hatcher  v.  Buford,  60  Ark.  168,  27  L.  R  A. 
607;  Tucker  y.  Tucker,  and  Baker  y.  Smith, 
supra;  Jones  y.  Brown,  84  N.  H.  480;  Dunn 
y.  Germar^American  Bank,  109  Mo.  90. 

martin,  Ch.  J.,  deliyered  the  opinion  of 
the  court: 

Many  questions  respecting  rights  as  well 
as  remedies  hayo  been  presented,  and  yery 
ably  argued  orally  and  in  the  yoluminous 
briefs  ofcounsel,  but  we  have  found  it  neces- 
sary to  decide  only  one  of  them.     The  un- 
derlying  question  is  whether,  under  the  laws 
of  Illinois  or  of  Kansas,  the  seyeral  srifts  and 
adyancements  made  by  Daniel  Small  to  his 
children  are  to  be  treated  as  fraudulent  and 
yoid  as  to  his  widow.    Most  of  these  gifts 
and  adyancements  were  made  without  the 
knowledge  of  Rebecca  Small,   and  Daniel 
Small  appears  to  haye  enjoined  upon  his 
children  that  the  subject  should  not  be  men- 
tioned to  her,  nor  in  her  presence.    Secrecy 
is  often  called  a  badg^  of  fraud,  but  it  is 
not  fraud  itself.     If  a  man's  disposition  of 
his  property  is  fair  and  lawful,  the  conceal- 
ment of  the  transaction  cannot  render  it  fraud- 
ulent.    If  the  rights  of  the  children  were 
dependent  only  upon  the  trust  agreement  of 
March  19,  1878,  it  is  doubtful  if  they  could 
stand  the  test  of  law  and  equity,  for,  not- 
withstandinff  the  trust  appeared  upon  its  face 
to  be  a  yalid  disposition  of  the  proi>erty  and 
securities  therein  mentioned,  such  as  would 
be  binding  upon  Daniel  Small,  yet  the  trus- 
teeship of  Darius  Small  seems  to  have  been 
only  nominal,  and  Daniel  Small  yirtually 
controlled  the  property,  and  did  as  he  pleased 
respecting  it.  Just  as  he  had  done  before ;  his 
son  Eli  D.  Small,  the  nominal  attorney  in 
fact  of  the  trustee,  merely  assisting  in  the 
transaction  of  the  business  of  collecting  and 
reinyesting.    If  Daniel  Small  had  died  while 
the  securities  were  in  this  condition,  and  the 
Kansas  lands  in  the  name  of  Darius  Small 
as  trustee,  probably  it  should  be  said  that 
all  belongea  in  equity  to  Daniel  Small,  and 
formed  part  of  his  estate  upon  his  death ; 
but  a  considerable  portion  of  the  so-called 
**  trust  fund"   was  inyested   in  the  Kansas 
lands  and  improyements  thereon,  and  both 
Daniel  Small  and  the  trustee,  through  his 
attorney  in  fact,  conyeyed  the  lands  to  the 
sons  and  the  daughter  absolutely  in  1886. 
The  adyancements  were  made  in  1882  and 
prior  thereto,  and  we  suppose  Uiey  formed 
part  of  said  trust  fund  and  its  accumulations ; 
and  nineteen  days  before  the  death  of  Daniel 
Small  he  made  the  final  gift,  exceeding  $100,- 
0()0.      On  April   1,  1888,  two  weeks  before 
his  death.  Daniel  Small  had  no  control,  in 
law  or  equity,  of  the  money  adyancements, 
the  Kansas  lands,  nor  the  notes,  securities, 
etc.,  which  were  the  subject  of  the  gift  of 
March  26,  1888.     All  were  yalid  as  to  him, 
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and  he  ooald  not  haye  recoyered  a  dollar 
thereof  from  his  children.     Upon  his  death 
they  therefore  formed  no  part  of  his  estate, 
unless,  upon  some  establisiicd  principle  of 
law  or  equity,  his  widow  had  a  right  to  so 
consider  them.      And  this  brings  us  to  tli» 
main  question  in  the  case,  namely.  Under 
the  laws  of  Illinois  and  of  this  state  may  a. 
married  man,  during  coyerture,  as  against 
any  post  mortem  claim  of  the  widow,  giy» 
away  to  his  children  the  bulk  of  his  prop- 
erty' when  the  known  effect  of  so  doing  is  to 
diminish  the  share  which  she  would  haye 
been  otherwise  entitled  to  upon  his  death t 
In  this  state  there  are  some  limitations  upon 
the  right  of  disposition  of  real  property  by 
a  husband  where  the  wife  is  a  resident  of 
this  state ;  but  section  8  of  our  act  concerning 
descents  and  distributions  (Gen.  Stat.  1889, 
12599),  which  allows  to  the  widow  one  half 
in  value  of  all  the  real  estate  in  which  the 
husband  at  any  time  during  the  marriage  had 
a  legal  or  equitable  interest,  not  sold  at  Ju- 
dicial sale,  and  not  necessary  for  the  payment 
of  debts,  and  to  which  the  wife  has  made  no 
conveyance,  provides,  further,  that  the  wife 
shall  not  be  entitled  to  any  interest  under 
said  section  in  any  lands  to  which  the  hus* 
band  has  made  a  conveyance,  when  the  wife, 
at  the  time  of  the  conveyance,  is  not,  ami 
neyer  has  been,  a  resident  of  this  state.    And 
in  Buffington  v.  Orosvenar,  46  Kan.  730,  1$ 
L.  R.  A.  282,  it  was  held  that  this  proviso 
is  constitutional.    Under  this  decision  Re- 
becca Small  is  cut  off  .from  any  claim  of 
right,  title,  or  interest  in  the  Kansas  lands^ 
and  Uie  court  below  was  correct  in  so  hold- 
ing. 

The  advancements  of  money  and  the  gifta 
of  notes  and  securities  of  March  26,  1888, 
were  made  in  Illinois,  and,  if  lawful  there^ 
we  should  probably  so  consider  them  here, 
even  though  invalid  if  made  in  this  state; 
and  this  leads  us  to  a  considenition  of  the  lawa 
of  Illinois  applicable  to  this  subject.  The 
controversy  constituting  the  subject-matter 
of  the  cases  of  Padfleld  v.  Padfield  in  its  sey- 
eral aspects  was  three  times  before  the  su- 
preme court  of  Illinois,  and  received  very 
full  consideration.  68  111.  210,  72  111.  822, 
and  78  111.  16.  It  was  finally  held  in  the 
last  stit,  which  was  brought  by  the  widow, 
that  any  disposition  of  personal  property  and 
credits  by  a  husband  in  good  faith,  wliero 
no  right  or  interest  is  reserved  to  him,  cither 
present  or  ultimate,  though  made  to  defeat 
the  rights  of  his  wife,  will  be  good  against 
her ;  and  that  there  is  nothing  in  the  statute 
respecting  the  estates  of  deceased  persons  that 
in  the  slightest  degree  prevents  the  husband 
from  disposing  of  his  personal  property  free 
from  snj  claim  of  his  wife,  whether  b^  sale, 
gift  to  his  children,  or  otherwise,  in  his  life- 
time. The  court  quotes  approvingly  from  a 
note  in  Kerr  on  Fraud  and  Mistake  (page 
220)  as  follows:  ''There  can  be  no  doubt  of 
the  power  of  a  husband  to  dispose  absolutely 
of  his  property  during  his  life  independently 
of  the  concurrence,  and  exonerated  from  any 
claim  of  his  wife,  provided  the  transactloa 
is  not  merely  colorable,  and  bo  unattended 
with  circumstances  indicative  of  fraud  upon 
the  rights  of  the  wife.    If  the  dispositiioA 
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by  the  hu8t»nd  be  bona  fide,  and  no  right  la 
reserved  to  him,  though  made  to  defeat  the 
right  of  the  wife.  It  will  be  good  against 
her.  *    And  the  court  refers  to  Dunncck  ▼. 
Jhinncek,  8  Md.  Oh.  140;   Ckuner&n  t.  Cam- 
eron^ 10  Bmedea  &  M.  884,  48  Am.  Dec.  759 ; 
Lightfoot  v.  CMgiri,  S  Munf.  42 ;  Stewart  y. 
Stewart,  6  Conn.  817  ^  and  Eolme$  r,  Eolmee^ 
8  Paige,  8^,— as  fully  supporting  the  doc- 
trine.   The  court  further  says :    **  Again,  the 
act  of  1861,  known  as  the  'Married  Woman's 
Law, '  confers  ui>on  femei  covert  the  power  of 
dispoeinfT  of  their  separate  property,  abso- 
lutely and  as  they  may  choose,  free  from  the 
control  of  their  husbands.    It  was  manifestly 
the  intention  of  the  general  assembly  to  confer 
on  married  women  the  same,  and  no  greater, 
rights,  in  regard  to  their  property,  as  were 
possessed  by  their  husbands.    It  would  be 
singular,  and  we  cannot  suppose  that  the  leg- 
islature could  haye  intended  to  confer  other 
or  greater  power  on  the  wife  than  upon  the 
husband.     To  hold  that  k  feme  covert  has  a 
yested  interest  in  her  husband's  personal  es- 
tate, that  he  is  unable  to  deyest  in  his  life- 
time, would  be  disastrous  in  the  extreme  to 
trade  and  commerce.     Owing  to  commercial 
necessities,  personalty  must  be  left  free  for 
exchange,  and,  to  be  so,  some  one  must  be 
yested  with  full  power  to  sell  and  transfer  it 
free  from  latent  and  contingent  claims."    It 
is  contended  by  counsel  for  Rebecca  Small 
that  section  4  of  the  Illinois  statute  of  frauds 
was  amended  in  1874,  after  the  rights  in  the 
Padfield  Catee  had  yested,  so  that  gifts  made 
with  intent  to  defraud  "creditors  or  oUier 
persons"   (the  last  three  words  haying  been 
added)  were  declared  yoid,  and  that  a  widow 
cornea  within  the  designation  of  ''other  per- 
sons," and  therefore  the  doctrine  in  the  last 
Padfield  Ckue  is  changed  by  statute ;  and  that 
this  is  recognized  in  J)/ler  y.  Tyl&r,  12Q  111. 
625.     In  that  case  it  appears  that  William 
A.  Tyler,  in  anticipation  of  proceedings  by 
his  wife  ai?ainst  him  for  separate  mainte- 
nance, in  Broome  county,  M.  Y.,  went  to 
Conneaut,  Ohio,  and  assigned  and  deliyered 
to  his  son,  John  B.  Tyler,  a  large  amount  of 
notes,  bonds,  and  mortfi:ages,  and  also  indi- 
rectly transferred  to  him  certain  lands.     The 
suit  was  brought  by  the  wife  soon  after  the 
transfer.    Afterwards  William  A.  Tyler  com- 
menced an  action  in  Illinois  against  his  son 
to  compel  a  reassignment  of  saia  notes,  bonds, 
and  mortgages  and  a  reconyeyance  of  the 
lands ;  but  it  was  held  by  the  supreme  court 
of  Illinois  that  the  action  could  not  be  main- 
tained, said  William  A.  Tyler  haying  trans- 
ferred the  property  with  intent  to  defraud  the 
wife,  and  to  render  any  judgment  for  separ- 
ate maintenance  inefTectual,  the  wife  coming 
within  the  designation  of  **  other  persons"  in 
said  section  4  of  the  statute  of  frauds  as 
amended.     The  Padfield  Caees  are  not  oyer- 
ruled,  distinguished,  nor  otherwise  referred 
to,  but  the  case  follows  Draper  y.  Draper, 
68  111.  17,  where  it  was  held  that  a  conyey- 
ance,  after  bill  filed  for  divorce  and  alimony, 
with  intent  to  deprive  the  wife  of  alimony, 
was  fraudulent,  and  should  be  set  aside.    Tbe 
phrase  **  other  persons"  probably  would  not 
include  a  widow  seeking  to  enforce  her  rights 
under  the  statute  of  descents  and  distribu- 
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tiona.  When  general  words  follow  particu- 
lar and  specific  words,  the  former  must  be 
confined  to  things  of  the  same  kind.  Suther- 
land, Stat  Oonstr.  §§  268,  278,  277 ;  Ouptil 
y.  MeFbe,  9  Kan.  80,  87;  Whits  y.  Ivey,  84 
Ga.  186,  199 ;  State  y.  McQarry,  21  Wis.  496, 
498.  The  word  ''creditors"  seryea  to  limit 
and  control  the  generality  of  the  following 
words  ''other  persons"  so  as  to  include  only 
those  of  like  or  similar  kind  and  nature  to 
creditors. 

There  seems  to  be  a  distinction  between 
the  rights  of  a  widow  and  those  of  a  wife 
driven  by  the  aggressions  of  her  husband  to 
a  suit  for  alimony  or  separate  maintenance. 
In  the  latter  case  the  wife  is  seeking  to  estab- 
lish an  unliquidated  claim  against  her  hus- 
band for  money  or  property,  and  her  relation 
to  him  is  that  of  a  quasi  creditor.    This  dis- 
similarity is  pointed  out  by  Agnew,  J.,  in 
BoueUmgh  y.  B&ueitmoh,  68  Pa.  495,  499,  as 
follows :    "  So  the  rule  that  forbids  the  wife 
to  avoid  the  voluntary  assignment  or  gift  of 
her  husband  must  change  when  her  relation 
to  him  changes.    There  Is  no  reason  why  a 
wife  whose  husband  has  deserted  her,  and  re- 
fused to  perform  the  duty  of  maintenance,  or 
who,  by  cruel  treatment,  has  compelled  her 
to  leave  his  house  and  commence  proceedings 
for  divorce  and  maintenance,  ^ould  not  be 
viewed  as  a  quasi  creditor  in  relation  to  the 
alimony  which  the  law  awards  to  her.    So 
long  as  she  is  receiving  maintenance,  and  is 
under  his  wing  as  it  were,  she  is  bound  by 
his  acts  as  to  his  personal  estate ;  but  when 
she  is  compelled  to  become  a  suitor  for  her 
rights,  her  relsLtion  becomes  adverse,  and  that 
of  a  creditor  in  fact,  and  she  is  not  to  be 
balked  of  her  dues  by  his  fraud. "   Recogniz- 
ing this  distinction,  it  would  seem  that  Re- 
becca Small,  while  residing  with  her  hus- 
band in  the  most  amicable  relations,  could 
not  have  maintained  an  action  to  set  aside 
or  annul  the  advancements  and  gifts  to  the 
children,  nor  to  compel  either  her  husband 
or  the  children  to  account  to  her  for  the  same ; 
and.  as  these  advancements  and  gifts  were 
yalid  as  to  her  and  valid  as  to  Daniel  Small 
when  made,  they  formed  no  part  of  the  estate 
at  his  death.     But  we  need  not  go  so  far  in 
this  case.    The  reasoning  in  Padfield  v.  Pad- 
field,  eupra,  as  to  the  married  woman's  law 
in  Illinois  is  of  much  force  here.     In  some 
stales  property  acquired  during  coverture  is 
known  as  "community  property,"  and  par- 
takes to  some  extent  of  the  nature  of  partner- 
ship property  between  husband  ana  wife; 
but  our  legislation  is  in  the  opposite  direc- 
tion, manifesting  a  purpose  to  maintain,  as 
far  as  practicable,  the  separate  rights  of  hus- 
band and  wife  as  well  to  accumulations  dur- 
ing as  before  the  existence  of  the  married  re- 
lation, and  each  is  entitled  to  dispose  of  his  or 
her  own  goods  and  chattels,  with  a  slight  mod- 
ification as  to  mortgaging  the  same.     Some 
of  our  former  decisions  have  accorded  in 
spirit  with  the  doctrine  established  in  Illi- 
nois.   Butler  v.  Butler,  21  Kan.  521,  525,  526, 
30  Am.  Rep.  441 ,   Munger  v.  Baldridge,  41 
Kan.   241-244.     The  cases  of  Busenbark  y. 
Bueenhark,  88  Ran.  572,  and  Qreen  y.  Green^ 
84  Kan.  740,   65  Am,  Rep.  256,  both  relate 
to  protection  of  the  husband  and  wife  re- 
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■pectively  during  ooverture  from  fraudulent 
Alienation  of  real  estate  by  the  other,  and  are 
only  remotely  analogous  to  the  case  now  un- 
der consideration.  In  WilliatM  v.  WiUiarru, 
in  the  circuit  court  of  the  United  States  for 
the  district  of  Kansas  (40  Fed.  Rep.  521), 
Foster,  J.,  delivering  the  opinion  of  the 
court,  said:  **The  main  question,  in  its 
broadest  sense,  is  simply  this :  Can  a  mar- 
ried man  give  away  his  property,  during 
coverture,  for  the  purpose  of  preventing  his 
wife  from  acquiring  an  interest  therein  after 
bis  death?    The  law  seems  to  be  that  if  such 

fift  is  bona  fide,  and  accompanied  by  de- 
(very,  the  widow  cannot  reach  the  property 
after  the  donor's  death.  .  .  .  Neither  the 
wife  nor  children  have  any  tangible  interest 
in  the  property  of  the  husband  or  father  dur- 
ing his  lifetime,  except  so  far  as  he  is  liable 
for  their  support,  and  hence  he  can  sell  it  or 
give  it  away  without  let  or  hindrance  from 
them.  Of  course  the  sale  or  gift  must  be 
absolute  and  bona  fide,  and  not  colorable 
only.  And  if  the  sale  or  gift  would  bind 
the  grantor  it  would  bind  his  heirs.  **  We 
are  aware  that  the  authorities  are  not  all  in 
tiarmony  upon  this  subject,  but  the  cases  as- 


serting a  contrary  doctrine  are  generally  ua- 
dcr  statutes  or  customs  different  from  those 
of  Illinois  and  Kansas,  and  we  think  the 
weight  of  authority  in  states  having  statutes 
upon  this  subject  of  the  same  geneiul  nature 
as  our  own  cstablii^es  the  doctrine  herein  an- 
nounced. We  cite  some  authorities  in  addi- 
tion to  those  hereinbefore  given,  vie, :  Prin- 
gU  V.  Prinale,  50  Pa.  281 ;  Zdnes  v.  Idnes,  143 
Fa.  149;  Eichardi  ▼.  Biehardg,  11  Humph. 
429;  Sanborn  v.  Ooodhue,  28  N.  H.  48,  00 
Am.  Dec.  898;  JPbrd  v.  FMl,  4  Ala.  142, 
146 ;  SmUh  v.  Einei,  10  Fla.  258,  285 ;  Stew- 
art,  Hush.  &  W.  g  801;  Thornton,  Gifts. 
^  488.  We  are  of  opinion  that  the  riehts  of 
Rebecca  Small  are  controlled  by  the  will  and 
the  contract  of  May  9,  1888.  If  there  was  any 
real  estate  or  personal  property  in  Illinois  or 
elsewhere  not  disposed  of  by  the  will  nor 
included  in  the  contract,  of  course  she  is  en- 
titled to  her  proper  share  of  the  same. 

Ths  judgment  toiU  be  revereed,  and  the  case 
remanded  for  further  proceedings  in  accord- 
ance  with  this  opinion. 

All  the  Justices  concur. 

Rehearing  denied  December  21,  189S. 
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MISSOURI    PACIFIC  RAILWAY    COM- 
PANY, Plff.  in  Err., 

George  MEEH 

(6S  Fed.  Bep.  768.) 

1  •  Filing  »  plea  to  the  merits  before  fil- 
ing ft  plea  In  abatement  to  the  jurisdiction 
of  the  oourt,  upon  the  ground  of  citizenship,  la 
not  a  waiter  of  the  question  of  jurisdiction  under 
the  act  of  Confirress  of  March  8, 1875,  §  5,  making  it 
the  duty  of  the  Federal  circuit  courts  to  dismiss 
or  remand  a  suit  not  involving  a  dispute  properly 
within  the  jurisdiction. 

8*  Two  states  cannot  by  Joint  action 
create  a  corporation  which  will  be  regarded 
as  a  single  corporate  entity,  and  for  jarisdictional 
purposes  a  citizen  ofieaoh  state  which  joined  in 
creating  it. 

B*  The  result  ofcreation  by  one  state  of 
a  corporation  of  a  given  name»  and  the 

declaration  of  the  legislature  of  an  adjoining 
state  that  the  same  legal  entity  shall  be  or  become 
a  corporation  of  that  state,  and  be  entitled  to  ex- 
ercise within  its  borders  all  of  Its  corporate  func- 
tions by  the  same  board  of  directors.  Is  not  to 
create  a  single  corporation,  but  two  corporations 
of  the  same  name  having  a  different  paternity. 

4*  An  interstate  corporation  ha.vinff 
but  one  board  of  directors,  formed  by 
process  of  consolidation  or  otherwise,  acts  in 
each  of  such  states  as  a  domestic,  and  not  as  a 
foreign,  corporation. 


6«  A  Federal  court  has  no  Jurisdietioa 
of  an  actionby  a  citisen  of  the  state  against 
a  consolidated  railway  company  organised  under 
the  statutes  of  that  and  adjoining  states,  for  per- 
sonal Injuries  Inflicted  within  the  state,  as  eooh 
corporation  Is  a  domestic  corporation  for  imli- 
dictional  purposes. 

(B^tember  2, 1896J 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Ejinsas  to  review 
a  Judgment  in  favor  of  plaintiff  in  an  action 
brou^t  to  recover  damages  for  personal  in- 
juries alleged  to  have  resulted  from  defendant's 
negligence.    Bevereed. 

The  facts  are  stated  in  the  opinion. 

Before  Caldwell,  8anbom,  and  Thayer,  dr* 
cuit  Judees. 

Mr.  &  P.  Wm^generp  for  plaintiff  in 
error: 

When  a  consolidated  company  is  formed  by 
union  of  several  corporations  chartered  by 
different  states,  it  is  a  citizen  of  each  of  the 
states  which  granted  the  charter  to  any  one  of 
its  constituent  companies,  and  when  sued  in 
one  of  those  states  it  cannot  claim  the  right  of 
removal  on  the  ground  that  it  is  also  a  dtizen 
of  another  state. 

nUgercUd  v.  Miseouri  P.  B.  Go.  45  Fed.  Rep. 
812;  Chicago  d  N.  W,  B.  Co.  v.  Whitton,  80 
U.  S.  13  Wall  270,  20  L.  ed.  671;  Mutter  v. 
Dowe,  94  U.  8.  444,  24  L.  ed.  207;  St.  Louie, 
A,  dbT.  K  B.  Co.  v.  Indianapolie  dt  Si.  L.  B. 


Non.— As  to  residence  or  oltiasenshlp  of  corpo- 
rations for  purposes  of  Jurisdictton,  see  note  to 
Btephens  v.  Bt.  Louis  ft  S.  F.  B.  Oo.  (a  a  W.  D. 
Ark.)UL.B.A.18i, 
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Later  decisions  of  the  Supreme  Oourt  of  the 
United  States  on  the  subject  are  found  In  the  L.  CL 
P.  Oo.*s  Digest  of  the  United  States  Supreme  Oourt 
Reports.  voL  9^  pp.  174»  175b 
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Cd,  9  Biss.  144;  PennatflwiTtia  R.  Co.  v.  St, 
LoviM,  A.  &  T.  H.  R.  Co.  118  U.  8.  290.  80  U 
rd  83;  Pacific  EailrtHid  v.  Missouri  P.  R.  Co. 
23  Fed.  Rep.  565;  Ceiitral  Trust  Co,  v.  St. 
Jjouis,  A.  d  T,  R.  Co.  41  Fed.  Rep.  551. 

It  is  the  dutv  of  a  Federal  appellate  court  to 
take  notice,  of  it?  own  motion,  that  the  record 
does  not  show  JurisdictioD  in  the  court  below, 
and  thereupon  to  remand  the  caoae. 

Grand  Trunk  R.  Co,  v.  TwitcheU,  59  Fed. 
Rep.  727:  Mantfeld,  C.  <&  L.  M.  E.  Co.  ▼. 
JSwan,  111  U.  8.  879,  28  L.  ed.  462;  Grace  v. 
American  C.  Ins.  Co.  109  U.  8.  278,  27  L.  ed. 
932;  Robertson  Y.  Cease,  97  U.  8.  646.  24  L. 
«1.  1057;Vad(rMA  ▼.  Ashion,  88  U.  8.  8  Pet. 
148.  8  L.  ed.  898;  Scott  v.  Sandford,  60  U.  8. 
19  How.  898.  15  L.  ed.  691 ;  Fiquignot  r.  Penn- 
syltania  R.  Co.  57  U.  S.  16  How.  104, 14  L. 
ed.  868;  Cutler  v.  Rae,  48  U.  8.  7  How.  729, 
12  L.  ed.  890:  United  States  ▼.  Suekabee,  88 
U.  8.  16  Wall.  414,  21  L.  ed.  457;  Barney  v. 
Baltimore,  78  U.  8.  6  Wall.  280, 18  L.  ed.  825; 
Thompson  v.  Central  Ohio  R.  Co.  78  U.  8.  6 
Wall.  184.  18  L.  ed.  765;  WiUiamMY.  NottavM, 
104  C.  8.  209,  26L.  ed.  719. 

Messrs.  Fenlon  A  Fenlon*  for  defendant 
in  error: 

A  plea  in  abatement  after  the  defendant  has 
pleaded  to  the  merits  is  too  late. 

OonkY.  Burnley,  78  U.  8.  11  Wall  669,  20 
Lu  ed.  29;  Sheppard  v.  Graves,  55  U.  8.  14 
How.  609,  14  L.  ed.  519;  i^  Wolf  v.  Rahaud, 
26  U.  8.  1  Pet  476.  7  L.  ed.  227;  EddyY.  La- 
fayeUe.  49  Fed.  Rep.  810.  4  U.  8.  App.  247. 

A  corporation  is  the  creature  of  the  state 
bringing  it  into  existence;  it  cannot  migrate 
nor  have  a  citizenship  in  two  or  more  states  at 
Che  same  time,  for  the  purpose  of  avoiding  the 
process  of  the  Federal  courts  therein,  any  more 
than  an  individual  can  be  a  citizen  of  two  or 
more  states  at  the  same  time,  and  for  the  same 
reason. 

Bank  of  Augusta  v.  Earle,  88  U.  8.  18  Pet 
4>19.  10  L.  ed.  274;  Lovisville,  C.  A  C.  R  Co. 
T.  Letson,  48  U.  8.  2  How.  497, 11  L.  ed.  858; 
Chicago  d  N.  W.  R.  Co.  v.  Whitton,  80  U.  8. 
18  Wall.  270,  20  L.  ed.  571;  lAtfayette  Ins.  Co. 
▼.  French,  59  U.  8. 18  How.  405, 15  L.  ed.  451; 
JktUimore  d  O.  R.  Co.  v.  EarrU,  79  U.  8.  12 
Wall.  65.  20  L.  ed.  854;  Nashua  dL.  R.  Corp. 
▼.  Boston  dL.  R  Corp.  186  U.  8.  868.  84  L. 
ed.  868;  Ang.  &  A.  Priv.  Corp.  g§  404,  405. 

ThM,ymv9  Circuit  Judge,  delivered  the 
opinion  of  the  court : 

The  question  for  consideration  in  this  case 
is  whether  a  citizen  and  resident  of  the  state 
of  Kansas  can  maintain  in  the  circuit  court 
of  the  United  States  for  tlje  district  of  Kansas 
a  suit  against  a  railroad  company  for  per- 
sonal injuries  sustained  within  the  state  of 
Kansas  in  consequence  of  the  negligent  con- 
duct of  the  said  railroad  company,  it  ap- 
pearing that,  when  the  Injuries  were  so  sus- 
tained, said  railroad  company  was  duly 
incorporated  under  the  laws  of  Kansas,  and 
was  operating  a  line  of  railroad  in  that  state, 
and  that  it  was  also  duly  incorporated  under 
the  laws  of  the  states  of  Missouri  and  Ne- 
braska. Tbe  question  arises  in  this  wise: 
George  Meeh.  the  defendant  in  error,  sued  the 
Missouri  Pacific  Railway  Company,  the 
plaintiff  in  error,  in  the  circuit  court  of  the 
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United  8tatcs  for  the  district  of  Kansas, 
alleging  that  he  was  a  citizen  and  resident 
of  the  state  of  Kansas,  that  the  defendant 
company  was  a  citizen  and  resident  of  the 
state  of  Missouri,  and  that  be  (the  plaintiff) 
had  sustained  certain  personal  injuries,  to 
his  damage  in  the  sum  of  $10,000,  in  con- 
sequence of  the  negligent  operation  by  the 
defendant  company  of  one  of  its  trains  near 
the  town  of  Admire,  in  Lyon  county.  Kan. 
At  the  return  term,  on  April  7.  1894.  tbe  de- 
fendant company  appeared,  and  filed  an  an- 
swer to  the  complaint,  which  alleged,  among 
other  things,  that  i  t  was  a  rai  1  way  corporation 
**  duly  chartered,  incorporated,  and  organized 
under  and  by  virtue  of  the  laws  of  the  states 
of  Kansas,  Nebraska,  and  Missouri,  and,  at 
such  corporation,  operates  a  line  of  railway 
into  and  through  the  counties  of  Lyon  and 
Leavenworth,  in  the  state  of  Kansas. "  Later, 
on  June  8.  1894,  it  filed  a  plea  to  the  juris- 
diction, alleging  that  the  plaintiff  was  **« 
resident,  citizen,  and  inhabitant  of  the  stat« 
of  Kansas,  and  the  said  defendant,  the  Mis- 
souri Pacific  Railway  Company,  was  a  cor- 
poration made  up  by  the  consolidation  of 
three  or  more  separate  and  distinct  corpora- 
tions, one  incorporated  under  the  laws  of  the 
stat«  of  Missouri,  another  under  the  laws  of 
the  state  of  Kansas,  and  another  under  the 
laws  of  the  state  of  Nebraska,  and  that  its 
articles  of  incorporation  have  been  duly  filed 
with  the  secretary  of  state  of  the  state  of  Kan- 
sas, and  it  was  at  the  date  of  the  institution 
of  this  suit,  and  still  is.  a  corporation  incor- 
porated under  the  laws  of  each  of  the  states 
of  Missouri.  Kansas,  and  Nebraska,  and  the 
requisite  diverse  citizenship  does  not  exist 
to  give  this  court  jurisdiction,  and  there  is 
no  Federal  question  involved."  No  action 
appears  to  have  been  taken  on  this  pica. 
Later,  on  June  11.  1894.  the  defendant  com- 
pany filed  an  amended  answer  to  the  com- 
plaint, the  second  and  third  paragraphs 
whereof  were  as  follows: 

**8econd.  For  further  answer  defendant 
says  that  this  court  has  no  jurisdiction  to  hear, 
try,  and  determine  the  matters  herein ;  that 
at  the  commencement  of  this  action,  and  prior 
to  the  alleged  injuries  complained  of  by  the 
plaintiff,  tne  plaintiff  was,  and  ever  since 
has  been,  a  citizen,  resident,  and  inhabitant 
of  the  state  of  Kansas ;  that  at  the  commence- 
ment of  this  suit  the  defendant  was,  and 
ever  since  has  been,  a  corporation  chartered 
and  incorporated  under  the  laws  of  each  the 
states  of  Missouri,  Kansas,  and  Nebraska; 
that  the  said  Missouri  Pacific  Railway  Com- 
pany was  originally  incorporated  under  the 
laws  of  the  state  of  Missoud,  but  subse- 
quently, and  before  the  institution  of  this 
action,  the  said  company,  as  so  incorporated 
under  the  laws  of  Missouri,  was  duly  and 
legally  consolidated  under  the  laws  of  Kan- 
sas with  certain  railway  companies  duly  and 
legally  incorporated  under  the  laws  of  the 
state  of  Kansas,  and  subsequently  such  con- 
solidated company  was  also  consolidated 
under  the  laws  of  Nebraska  with  certain 
corporations  incorporated  under  the  laws  of 
Nebraska,  and  such  consolidated  company 
then  and  there  took  the  name  of  the  Mis- 
souri  Pacific   Railway   Company,   the  de* 
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fendant  herein ;  that  the  said  defendant  as 
consolidated  had  and  has  but  one  board  of  di- 
rectors, and  operates  its  system  of  railroad 
into  and  through  the  states  of  Missouri,  Kan- 
sas, and  Nebraska ;  and  said  defendant  at  the 
commencement  of  this  suit  was,  and  ever 
since  has  been,  a  resident  citizen  and  inhab- 
itant of  the  state  of  Kansas.  ' 

**  Third.  Defendant  further  says  that  this 
court  has  no  jurisdiction  to  hear,  try,  and 
determine  the  question  in  controversy ;  that 
the  state  of  Missouri  is  not  included  in  or  a 
part  of  the  district  of  Kansas." 

The  plaintiff  demurred  to  the  second  and 
third  paragraphs  of  the  amended  answer,  for 
the  reason  that  the  same  were  not  sufficient 
in  law,  and  the  circuit  court  sustained  the 
demurrer.  Subsequently  there  was  a  trial 
before  a  Jury,  and  a  verdict  was  returned  and 
a  judgment  entered  in  favor  of  the  plaintiff. 

Preliminary  to  a  discussion  of  the  main 
question  in  the  case,  noted  above,  we  will 
notice  two  points  urged  by  counsel  for  the 
defendant  in  error. 

It  is  insisted  that  the  jurisdictional  ques- 
tion was  waived,  and  does  not  arise  upon 
the  present  record,  because  the  defendant 
company  filed  a  plea  to  the  merits  before 
filing  a  plea  in  abatement  to  the  jurisdiction 
of  the  court.  This  point  is  not  well  taken, 
and  must  be  overruled.  It  is  true  that  it 
was  once  held  that  an  objection  to  the  luris- 
diction  of  the  court  upon  the  ground  of  citi- 
zenship, in  actions  at  law,  should  be  made 
by  a  plea  in  abatement,  and  that,  if  a  plea 
to  the  merits  or  the  general  issue  was  filed, 
it  was  a  waiver  of  the  plea  in  abatement,  and 
that  a  plea  of  the  latter  character  came  too 
late  ana  was  of  no  avail  if  filed  after  or  in 
connection  with  a  plea  to  the  merits.  Ds 
Sobryyr,  Nicholson,  70  U.  S.  8  Wall.  420,  18 
L.  ed.  263 ;  D'  Wdf  v.  Bdbaud,  26  U.  S.  1 
Pet.  476,  7  L.  ed.  227 ;  Smith  v.  K&rnochen, 
48  U.  8.  7  How.  198,  216.  12  L.  ed.  666, 
678 ;  Sheppard  v.  Graves,  65  U.  S.  14  How. 
505,  510,  14  L.  ed.  518,  520  Wiekliffe  v.' 
Owings,  58  U.  S.  17  How.  47,  15  L,  ed.  44; 
Canard  v.  Atlantic  Ins.  Go.  26  U.  S.  1  Pet. 
886,  450,  7  L.  ed.  189,  217.  But  this  rule 
was  abolished  by  section  5  of  the  act  of  March 
8,  1875  (18  Stat,  at  L.  p.  472,  chap.  137), 
which  makes  it  the  duty  of  the  Federal  cir- 
cuit courts  to  dismiss  a  suit  at  any  time,  or 
to  remand  it  to  the  state  court  if  it  was  origi- 
nally removed  therefrom,  when  it  appears 
"to  the  satisfaction  of  the  court  .  .  .  that 
such  suit  does  not  really  and  substantially 
involve  a  dispute  or  controversy  properly 
within  the  jurisdiction  of  Eaid  circuit  court, 
or  that  the  parties  to  said  suit  have  been  im- 
properly or  collusively  made  or  joined  either 
as  plaintiffs  or  defendants  for  the  purpose  of 
creating  a  case  cognizable'*  by  the  Federal 
courta.  By  virtue  of  this  statute,  the  time 
within  which  an  objection  to  the  jurisdiction 
may  be  taken  is  not  limited  as  heretofore. 
The  right  to  make  such  an  objection  is  not 
waived  by  filing  a  plea  to  the  merits,  but 
the  objection  may  be  taken  at  any  time  after 
the  suit  is  brought,  in  any  appropriate  man- 
ner, either  bv  motion  or  plea;  and  it  is  the 
duly  of  the  Federal  courts  at  all  times  either 
to  dismiss  or  to  remand  a  cause  for  want  of 
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jurisdiction   apparent   on  the  face   of    th^ 
record.    Nashua  dbL.IL  Oorp,  v.  Btston  dk 
X.  B,  Corp,  136  U.  S.  856,   873,  84  L.  ed. 
868,  867 ;  Mansfield,  0,  d  L,  M,  R.   Co.  ▼. 
8wan,  111  U.  S.  879,  28  L.  ed.  462 ;  Barth. 
V.  Ooler,  9  C.  C.  A.  81,  19  U.  S.  App.  64<S, 
and  60  Fed.  Rep.  466. 

It  is  further  insisted  in  behalf  of  the  de- 
fendant in  error  that,  when  the  demurrer  to 
the  second  paragraph  of  the  answer  was  sus- 
tained,  the  answer  simply  alleged  that  the 
Missouri  Pacific  Railway  Company  was  a. 
corporation  duly  incorporated  under  the  lawfr 
of  Kansas  "*  at  the  commencement  of  the  suit,  ^ 
and  that  this  averment  in  the  answer  did  not 
meet  the  general  allegation  of  the  complaint 
that  the  defendant  company  ''was  a  citizen 
and  resident  of  the  state  of  Missouri."  We 
need  not  stop  to  decide  whether  this  view  i» 
sound  or  unsound,  because  the  second  para- 
graph of  the  answer  containing  the  plea  to 
the  jurisdiction  was  Immediately  amended 
by  leave  of  court  so  as  to  state  that  the 
Missouri  Pacific  Railway  Company  was  a 
Kansas  corporation,  operating  a  line  of  road 
in  that  state,  when  the  alleged  injuries  were 
sustained,  as  well  as  when  the  suit  was  com- 
menced ;  and  the  case  went  to  trial  on  the 
amended  special  plea  alleging  this  fact, 
which  was  neither  denied  by  the  reply  nor 
the  sufficiency  thereof  challenged  by  de- 
murrer. The  case  was  obviously  tried  by 
the  circuit  court,  and  the  demurrer  to  the 
second  and  third  paragraphs  of  the  answer 
was  obviously  sustained,  on  the  ground  that 
the  fact  that  the  defendant  company  had  been 
incorporated  in  Missouri  as  well  as  in  Kan- 
sas entitled  a  citizen  of  Kansas  to  sue  it  in 
the  Federal  circuit  court  of  that  state  for  an 
act  of  negl  i gence  there  commi tted.  We  must 
accordingly  consider  and  decide  whether  that 
view  is  tenable. 

At  this  day  it  must  be  regarded  as  settled 
beyond  doubt  or  controversy  that  two  states 
of  this  Union  cannot  by  their  joint  action 
create  a  corporation  which  will  be  regarded 
as  a  single  corporate  entity,  and,  for  juris- 
dictional purposes,  a  citizen  of  each  state 
which  joined  in  creating  it.  One  state  may 
create  a  corporation  of  a  given  name,  and  the 
legislature  of  an  adjoining  state  may  declare 
that  the  same  legal  entity  shall  be  or  become  a 
corporation  of  that  state  as  well,  and  be  en- 
titled to  exercise  within  its  borders,  by  the 
same  board  of  directors  and  officers,  all  of  its 
corporate  functions.  Nevertheless,  the  result 
of  such  legislation  is  not  to  create  a  single 
corporation,  but  two  corporations  of  the  same 
name,  having  a  different  paternity.  This 
was  decided  in  Ohio  <fc  M,  R.  Go,  v.  Wheeler, 
66  U.  S.  1  Black,  286,  297,  17  L.  ed.  130, 
183,  where  Mr.  Chief  Justice  Taney,  speak- 
ing for  the  Supreme  Court,  said :  **  It  is  true 
that  a  corporation  by  the  name  and  style  of 
the  plaintiffs  appears  to  have  been  chartered 
bjT  the  states  of  Indiana  and  Ohio,  clothed 
with  the  same  capacities  and  powers,  and  in- 
tended to  accomplish  the  same  objects ;  and  it 
is  spoken  of  in  the  laws  of  the  states  as  one 
corporate  body,  exercising  the  srme  powers 
nnd  fulfilling  the  same  duties  in  both  states. 
Yet  it  has  no  legal  existence  in  either  state, 
except  bv  the  law  of  the  state,  and  neither 
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fltate  could  confer  on  !t  s  corporate  existence 
in  the  other,  nor  add  to  or  diminish  the 
powers  to  be  there  exercised.  It  may,  indeed, 
he  composed  of  and  represent,  under  the  cor- 
porate name,  the  same  natural  persons.  But 
the  legal  entity  or  person,  which  exists  by 
force  of  law,  can  ha7e  no  existence  beyond 
the  limits  of  the  state  or  sovereignty  wnich 
brin/?8  it  into  life  and  endues  It  with  its 
faculties  and  powers.  The  president  and  di- 
rectors of  the  Ohio  &  Mississippi  Railroad 
Company  is,  therefore,  a  distinct  and  separate 
corporate  body  in  Indiana  from  the  corporate 
body  of  the  same  name  in  Ohio,  and  they 
cannot  be  Joined  in  a  suit  as  one  and  the  same 
plaintiff,  nor  maintain  a  suit  in  that  char- 
acter against  a  citizen  of  Ohio  or  Indiana  in 
a  circuit  court  of  the  United  States.  ** 

The  doctrine  of  this  case  was  afterwards 
reaffirmed  in  Chicago  A  N.  Fl  R.  Co,  v.  Whit- 
<09i,  80  U.  S.  18  Wall.  270,  288,  20  L.  ed. 
^71,  575,  where  Mr.  Justice  Field  used  the 
following  language,  Apeaking  of  a  corpora- 
tion that  had  been  duly  incorporated  under 
the  laws  of  Illinois  and  Wisconsin:  *'But 
it  is  said — and  here  the  objection  to  the  Jur- 
isdiction arises — that  the  defendant  is  also 
a  corporation  under  the  laws  of  Illinois,  and 
therefore  is  also  a  citizen  of  the  same  state 
with  the  plaintiff.  The  answer  to  this  posi- 
tion is  obTious.  In  Wisconsin  the  laws  of 
Illinois  have  no  operation.  The  defendant 
is  a  corporation,  and  as  such  a  citizen,  of 
Wisconsin,  by  the  laws  of  that  state.  It  is 
not  there  a  corporation  or  a  citizen  of  any 
other  state.  Being  there  sued,  it  can  only 
be  brought  into  court  as  a  citizen  of  that 
state,  whateyer  its  status  or  citizenship  may 
be  elsewhere.  Nor  is  there  anything  against 
this  view,  but,  on  the  contrary,  mu<m  to  sup- 
port it,  in  the  case  of  Ohio  i  If.  B.  Co.  ▼. 
Wheeler  [#upfol." 

These  cases  nave  since  been  referred  to, 
«nd  the  doctrine  enunciated  therein  has  been 
Approved,  in  MuUer  t.  Do*cb,  94  U.  S.  444, 
447,  24  Ii.  ed.  207,  208 ;  in  Penntplvania  R. 
Co.  Y.  8t.  Lovi9,  AdiT.  K  R.  C^,  118  U.  8. 
!390,  298,  80  L.  ed.  88,  88 ;  and  in  Nashua  d 
Z.  R,  Corp,  ▼.  Boston  A  L,  R.  Corp,  186  U. 
8.  856,  876,  877,  84  L.  ed.  868,  868,  869. 
They  have  also  been  cited  and  followed  by 
the  supreme  courts  of  Michigan  and  Illinois 
In  Ohieoffo  A  N.  TP.  R,  Go.  y.  Auditor  Oen- 
^ral,  58  Mich.  91 ;  in  Racine  d  M,  R  Co,  y. 
J^armers*  Loan  A  T.  Co.  49  111.  881.  848,  95 
Am.  Dec.  595 ;  and  by  Judge  Caldwell  on  the 
circuit  in  Fitegeraid  y.  Mitwuri  P,  R.  Co.  45 
Fed.  Rep.  812. 

Chief  Justice  Cooley  remarked  in  Chicago 
<§  JV.  W.  R.  Co.  y.  Auditor  Oeneral,  supra, 
that  "it  is  impossible  to  conceiye  of  one 
Joint  act,  performed  simultaneously  by  two 
sovereign  states,  which  shall  bring  a  single 
'Corporation  into  being,  except  it  be  by  com- 
pact or  treaty.  There  may  be  separate  con- 
eent  giyen  for  the  consolidation  of  corpora- 
tions separately  created ;  but,  when  the  two 
unite,  they  severally  bring  to  the  new  entity 
the  powers  and  privileges  already  possessed, 
and  tlie  consolidated  company  simply  exer- 
cises in  each  Jurisdiction  the  powers  the  cor- 
poration there  chartered  had  possessed,  and 
«ucce<'ds  there  to  its  priylleges. " 
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And  in  the  case  of  Quineu  Railroad  Bridge 
Co,  y.  Adams  County,  88  111.  615,  619,  Mr. 
Justice  Breese  said,  speaking  of  a  corporation 
that  had  been  incorporated  both  by  the  states 
of  Illinois  and  Missouri:  ''The  states  of 
Illinois  and  Missouri  haye  no  power  to  unite 
m  passing  any  legislatiye  act  It  is  im- 
possible, in  the  very  nature  of  their  organiza- 
tions, that  they  can  do  so.  They  cannot  so 
fuse  themselyes  into  a  sinsle  sovereignty,  and 
as  such  create  a  body  politic  which  shall  be 
a  corporation  of  the  two  states,  without  being 
a  corporation  of  each  state  or  of  either  state. 
As  argued  by  appellee,  the  only  possible 
status  of  a  company  acting  under  charters 
from  two  states  is,  that  it  is  an  association 
incorporated  in  and  by  each  of  the  states,  and 
when  acting  as  a  corporation  In  either  of  the 
states  it  acts  under  the  authority  of  the  char- 
ter of  the  state  in  which  it  is  then  acting, 
and  that  only,  the  legislation  of  the  other 
state  having  no  operation  beyond  its  ter- 
ritorial limits.  We  do  not,  and  cannot,  un- 
derstand that  appellant  derives  any  of  its  cor- 
porate powers  from  the  legislature  of  the  state 
of  Missouri,  but  wholly  and  entirely  from 
the  general  assembly  of  this  state." 

Arauming,  then,  that  there  are  three  dis- 
tinct legal  entities  known  as  the  Missouri 
Pacific  Railway  Company, ^ne  a  corpora- 
tion of  Missouri,  another  a  corporation  of 
Kansas,  and  another  a  corporation  of  Ne- 
braska,—we  turn  to  consider  whether,  on  tho 
state  of  facts  disclosed  by  this  record,  the 
circuit  court  of  the  United  States  for  the  dis- 
trict of  Kansas  had  Jurisdiction  of  the  case 
at  bar.  We  think  that  this  question  was 
practically  decided  in  the  cases  heretofore 
cit«d.  Thus,  in  Chicago  A  N.  W,  R.  Co.  y. 
Wmton,  80  U.  8.  18  Wall.  270,  288,  20  L. 
ed.  571,  575,  the  plaintiff,  who  was  a  citizen 
of  Illinois,  sued  the  railway  company,  which 
had  been  incorporated  by  the  states  of  Wis- 
consin and  Illinois,  in  the  courts  of  Wis- 
consin, for  a  negligent  act  committed  in 
Wisconsin.  Subsequently  the  plaintiff  re- 
moved the  case  to  the  circuit  court  of  the 
United  States  for  the  district  of  Wisconsin, 
and  the  question  arose  whether  the  latter 
court  had  jurisdiction.  It  will  be  noticed 
that  in  the  paragraph  of  the  opinion  aboye 
quoted  Mr.  Justice  Field  said:  *'The  de- 
fendant is  a  corporation,  and  as  such  a  citi- 
zen, of  Wisconsin,  by  the  laws  of  that  state. 
It  is  not  there  a  corporation  or  a  citizen  of 
any  other  state.  Being  there  sued,  it  can 
only  be  brought  into  court  as  a  citizen  of 
that  state  whatever  its  status  or  citizenship 
may  be  elsewhere." 

So,  in  the  case  of  Ohio  A  M.  R.  Co,  y. 
Wheeler,  66  U.  S.  1  Black,  286,  17  L.  ed. 
180,  the  plaintiff  company  described  itself 
as  a  corporation  created  and  existinc  under 
the  laws  of  the  states  of  Indiana  and  Ohio, 
having  its  principal  office  in  Cincinnati, 
Ohio.  It  sued  Wheeler,  describing  him  as 
a  citizen  of  Indiana,  in  the  circuit  court  of 
the  United  States  for  the  district  of  Indiana; 
but  the  supreme  court  held  that  the  aotioK 
could  not  be  maintained,  saying  in  substance 
that  in  the  character  in  which  the  company 
had  sued,  as  a  corporation  of  Indiana  and 
Ohio,  it  could  not  maintain  a  suit  against 
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a  citizen  of  Ohio  or  Indiana  in  a  circuit  court 
of  the  United  States.  Tb&  decisions  in  iVa«A- 
tia  d  L,  S,  Corp.  t.  Boston  d  L,  R.  Corp, 
186  U.  S.  856.  865,  84  L.  ed.  868,  804,  and 
in  MuOer  v.  Dow§,  94  U.  8.  444,  447,  24  L. 
ed.  207,  208,  do  not  conflict  with  the  prior 
decisions  of  the  Supreme  Court  of  the  United 
States,  for  in  the  former  of  these  cases  the 
New  Hampshire  corporation,  the  Nashua 
Railroad,  which  had  been  created  a  corpora- 
tion of  the  state  of  Massachusetts,  sued  the 
Massachusetts  corporation  in  the  circuit  court 
of  the  United  States  for  the  district  of  Mass- 
achusetts, to  adjust  certain  differences  that 
had  arisen,  growing  out  of  a  contract  in 
which  the  two  companies  had  dealt  with  each 
other  as  separate  legal  entities;  and  it  was 
held  that  the  suit  could  be  maiDtaincd.  So, 
in  MulUr  v.  Dotos  two  citizens  of  New  York 
and  a  citizen  of  ]\Ii8souri  united  in  bringing 
a  suit  against  two  railroad  corporations  in  the 
district  of  Iowa.  Both  of  the  defendant  cor- 
porations were  incorporated  under  the  laws 
of  Iowa,  but  one  of  them,  by  consolidation 
proceedings,  had  also  become  a  corporation 
of  the  state  of  Missouri.     This  fact  was  sup- 

e^sod  to  destroy  the  jurisdiction  of  the  court, 
ut  the  supreme  court  held  otherwise,  saying 
that  the  consolidated  company  "in  the  state 
of  Iowa  [where  sued]  .  .  .  was  an  Iowa 
corporation  existing  under  the  laws  of  that 
state  alone."  The  rule,  we  think,  that  may 
fairly  be  extracted  from  these  cases,  is  this : 
That  whenever  a  corporation  of  one  state,  by 
legislative  sanction,  becomes  also  a  corpora- 
tion of  another  state,  either  by  the  process  of 
consolidation  or  otherwise,  whatever  acts  it 
subsequently  does  cr  performs  in  the  latter 
state  It  does  and  performs  as  a  domestic,  and 
not  as  a  foreign,  corporation.  It  derives  all 
of  its  powers  to  act  as  a  corporation  in  the 
state  of  its  adoption  from  local  laws.  If  it 
is  there  sued  for  an  act  done  within  the  state, 
it  is  sued  and  must  answer  as  a  domestic, 
and  not  as  a  foreign,  corporation.  The  same 
thought  was  expressed  by  Mr.  Justice  Breese 
in  the  passage  quoted  from  Quincy  Railroad 
Bridge  Co,  v.  Adam*  County,  supra,  when  he 
said:*  "The  onlv  possible  status  of  a  com- 
pany actinff  under  charters  from  two  states 
IS,  that  it  18  an  association  incorporated  in 
and  by  each  of  the  states ;  and  when  actinjg 
as  a  corporation  in  either  of  the  states,  it 
acts  under  the  authoritv  of  the  charter  of  the 
state  in  which  it  is  then  acting,  and  that 
only,  the  legislation  of  the  other  state  having 
no  operation  beyond  its  territorial  limits." 
Nor  is  there  anything  new  or  strange  in 
the  view  that  a  foreign  corporation,  when 
created  a  corporation  by  the  laws  of  some 
other  state,  must  thereafter  act  in  the  latter 
state  and  be  there  dealt  with  as  a  domestic 
corporation.  It  was  long  ago  said  in  Paul 
▼.  Virffinia,  76  U.  8.  8  Wall.  168,  181,  19  L. 
ed.  857,  860,  that  a  "corporation,  being  the 
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mere  creation  of  local  law,  can  have  no  legal 
existence  beyond  the  limits  of  the  sovereignty 
where  created.  .  .  .  The  recognition  of 
its  existence  even  by  other  states,  and  the  en- 
forcement of  its  contracts  made  therein,  de- 
pend purely  upon  the  comity  of  those  states,  — 
a  comity  which  is  never  extended  where  the 
existence  of  the  corporation  or  the  exercise  of 
its  powers  are  prejudicial  to  their  interests 
or  repugnant  to  their  policy.  Having  no 
absolute  ri^ht  of  recognition  in  other  states, 
but  depending  for  such  recognition  and  the 
enforcement  of  its  contracts  upon  their  assent, 
it  follows,  as  a  matter  of  course,  that  such 
assent  may  be  granted  upon  such  terms  and 
conditions  as  those  states  may  think  proper 
to  impose.  They  may  exclude  the  foreign 
corporation  entirely ;  they  may  restrict  its 
business  to  particular  localities,  or  they  may 
exact  such  security  for  the  performance  of  its 
contracts  with  their  citizens  as  in  their  judg- 
ment will  best  promote  the  public  interest. 
The  whole  matter  rests  in  their  discretion.* 
Instead  of  merely  licensing  a  foreign  corpora- 
tion to  operate  a  railroad  or  to  transact  any 
other  business  within  its  borders,  a  state  may» 
for  reasons  of  its  own,  adopt  the  foreign  cor- 
poration by  creating  it  a  domestic  corporation 
with  the  same  franchises  and  powers  that  it 
exercises  in  the  state  which  originally  created 
it,  or  with  powers  that  are  less  or  more  ex- 
tensive. When  a  state  pursues  the  latter 
course,  and  adopts  the  foreign  corporation  as 
one  of  its  own  creation,  it  follows,  we  think, 
that  all  of  its  subsequent  acts  and  transac- 
tions within  the  state  of  its  adoption  are  the 
acts  of  a  domestic  corporation,  tliat  the  fran- 
chises and  powers  there  exercised  were  con- 
ferred by  local  laws,  and  that  process  served 
upon  its  officers  or  agents  within  the  state  is 
served  upon  tJbie  domestic  corporation  rather 
than  upon  the  foreign  corporation  of  the 
same  name. 

It  follows  from  what  has  been  said  that  the 
parties  to  the  suit  at  bar  must  be  regarded  as 
citizens  and  residents  of  the  same  state.  The 
averments  contained  in  the  amended  answer 
are  sufficient  to  show  that  the  Missouri  Pacific 
Railway  Ck>mpany,  which  figured  as  the  de- 
fendant in  the  circuit  court  and  as  the  plain- 
tiff in  error  here,  is  in  reality  a  domestic 
corporation  of  the  state  of  Kansas.  The  in- 
juries complained  of  were  inflicted  upon  % 
citizen  of  the  state  of  Kansas  while  the  de- 
fendant company  was  operating  its  road  in 
that  state.  Under  these  circumstances,  we 
hold  that  the  circuit  court  of  the  United 
States  for  the  district  of  Kansas  had  no  jur- 
isdiction of  the  case,  and  that,  upon  the  state 
of  facts  disclosed'  by  the  present  record,  the 
suit  should  have  been  dismissed. 

The  judgment  of  iks  Circuit  Court  i$  occoT' 
dingly  reverted,  and  the  case  is  remanded  t# 
that  court  for  a  new  trial. 


AXOENTINB  T.  AtCHilDN,  T.  A  8.  F.  R  Oa 
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City  of  ARGENTINE,  Plff,  in  Brr., 

V. 

ATCHISON,  TOPEKA.  A  SANTA  Ft  R 

CO. 


*A  ettj'  of  the  ■eeond  elaas  to  Tested  with 
power  to  confltnict  at  Its  own  expense,  or 
to  require  tlie  oonstructlon  by  a  railroad  com- 
panjat  Its  expense,  of  a  vladuot  jr  bridge  oyer 
railroad  tracks  within  tbe  city,  where  the  safety 
and  confrenlence  of  tbe  public  make  it  necessary: 
and,  when  it  is  deemed  to  be  Just  that  the  cost  of 
snob  a  structure  should  be  divided  between  tbe 
dty  and  the  railroad  company,  the  olty  may  con- 
tribute or  bind  Itself  to  pay  a  share  of  such  cost. 

(October  ft,  180S.) 

ERROR  to  the  District  Court  for  Wyandotte 
County  to  review  a  Judgment  In  favor  of 
plaintiff  in  an  action  brought  to  recover  money 
which  defendant  had  contracted  to  contribute 
toward  the  building  of  a  bridge.    Afflrmed. 

Tbe  facts  are  stated  in  the  opinion. 

Mestrs.  Waters  A  Waters  for  plaintiff  in 
error. 

Me8tr9.  A.  A.  Hard  and  Mills,  Smith,  Jb 
Hobbs,  for  defendant  in  error: 

Tbe  acceptance  of  tbe  terms  of  tbe  Ordi- 
nance No.  240  by  tbe  railroad,  and  tbe  build- 
ing of  tbe  viaduct,  were  a  dedication  of  it  to  tbe 
public  as  a  street. 

Elliott,  Roads  &  Streets,  p.  91;  QrimoM  ▼. 
Buffaker^  47  Ean.  708;  utilntmie  ▼.  Moloney, 
9  Iowa.  461,  74  Am.  Dec.  858;  Oindnnati 
Truttfea  ▼.  WhiU,  81  U.  S.  6  Pet.  481, 8  L.  ed. 
462:  BrwOcs  v.  Topeka,  84  Ean.  281. 

Tbe  city  bad  ample  power  to  pass  tbe  ordi- 
nance and  enter  into  the  contract  it  did  for  the 
building  of  the  viaduct 

Elliott,  Roads  &  Streets,  p.  28;  8taU  v.  Oor- 
ham,  87  Me.  461. 

It  would  be  contrary  to  equity  and  good  con- 
science for  tbe  city  to  repudiate  tbe  payment 
of  tbe  amount  it  agreed  to  pay,  and  it  is  es- 
topped from  so  doing. 

Brawn  ▼.  Atchison,  89  Ean.  87;  Sherman 
Oenter  Tovm  Co.  v.  Morris,  48  Ean.  282; 
Butehinson  d  £L  B,  Co.  v.  Kingman  County 
Comrs,  48  Ean.  70;  Stewart  v.  Wyandotte 
County  Comrs.  46  Ean.  708;  Sleeper  v.  BuUen, 
6  Ean.  800;  Ekist  St.  Louis  v.  East  St.  Louis 
Oasfight  d  Coke  Co.  98  111.  415,  88  Am.  Rep. 
97;  San  Frandseo  Gas  Co.  v.  San  Francisco, 
9  Cal.  409;  Biicheock  ▼.  Galveston,  96  U.  8. 
841,  24  L.  ed.  659. 

Johnstoiiff  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  the  Atchi- 
son. Topeka,  &  Santa  F6  Railroad  Company 
against  the  city  of  Argentine  to  recover 
1^,000,  beine  a  share  of  the  cost  of  two 
viaducts  coostructed  in  the  city  of  Argentine 

♦Headnote  ty  Jomrsroy,  J. 

NoCT.~For  Uabnfty  for  expense  of  cbaDrinff 
street  srrade  to  avoid  railroad  nade  Grossing,  see 
also  KeU^  v.  MInneaoottfi  (Mina)  S6  L.  B.  A. «, 
andtiote. 

80L.KA. 


by  the  railroad  company,  and  which  the  city 
bad  agreed  to  pay.    It  appears  that  prior  to 
the  settlement  of  Argentine  the  railroad  com- 
pany had  establishea  large  yards,  with  manv 
tracks,  at  that  location,  and  ttiat  afterwards 
people  settled  and  built  homes  on  both  sides 
of  the  railroad  yards.     Two  streets  were  laid 
out  and  opened  across  the  yards,  which  the 
inhabitants  of  the  city  used  in  going  from 
one  side  of  the  yards  to  the  other.    When  the 
city  reached  a  population  of  6,000,  and  had 
within  its  limits  a  smelter  and  a  number  of 
elevators,  making  a  great  deal  of  business  in 
the  yards,  crossing  over  the  same  at  grade 
was  deemed  tobe  inconvenient  and  dangerous. 
An  ordinance  was  then  adopted  by  the  city 
directing  the  railroad  company  to  construct 
a  viaduct  over  all  the  railroad  tracks  operated 
by  it,  at  a  point  near  a  certain  avenue,  to  be 
selected  by  the  city  council,  and  which  was 
to  be  20  feet  wide,  and,  with  the  approaches, 
would  be  about  1,888  feet  long.    It  was  to 
be  constructed  according  to  certain  plans  and 
specifications  which  had  been  prepared,   at 
an  estimated  cost  of  $16,000.    A  further  pro- 
vision was  that  the  railroad  company  should 
also  build  a  foot  viaduct  over  the  same  tracks 
at  another  point ;  and  it  was  provided  that, 
on  the  completion  of  both  viaducts  in  ac- 
cordance with  the  plans  and  specifications, 
the  city  of  Argentine  should  pay  to  the  rail- 
road companv  $8,000  of  the  cost  thereof.     It 
was  provided  that,  on  the  completion  of  the 
viaducts,  they  should  be  public  highways, 
to  he  used  by  the  public  instead  of  the  grade 
crossings,  and  should  be  forever  maintained 
and  kept  in  repair  by  the  city,  without  ex- 
pense to  the  railroad  company.    Other  pro- 
visions were  made  with  respect  to  the  change 
of  the  grade  of  the  streets  to  correspond  with 
the  approaches  to  the  viaducts,  as  well  as  for 
the  reconstruction  or  widening  of  the  same 
jn  certain  contingencies,  and  lor  the  lavinr 
of  water  and  gas  mains  under  the  traces  of 
the  railroad  company.  It  was  finally  ordained 
that  if,  within  thirty  days  after  the  passage 
of  the  ordinance,  the  railroad  company  should 
file  in  the  office  of  the  city  clerk  a  written 
acceptance  of  the  provisions  of  the  ordinance, 
it  should  then  be(X>me  a  contract  between  the 
city  and  the  railroad  company,  binding  upon 
boUi  parties.    Within  the  time  limited,  the 
terms  and  conditions  of  the  ordinance  were 
accepted  by  the  railroad  company.    The  city 
selected  the  locations  for  the  viaducts,  and 
they  were  built  by  the  railroad  company  in 
compliance  with  the  provisions  of  the  ordi- 
nance, and  with  the  plans  and  specifications 
which  had  been  prepared,  at  an  actual  cost 
to  tbe  railroad  company  of  about  $16,700; 
and,  if  the  usual  charges  for  transportation' 
of  material  were  made,  it  would  add  to  tbe 
amount  named   from  $1,600  to  $2,000.     The 
city  and  its  officers  knew  of  the  building  of 
the  viaducts,  and  no  legal  steps  were  taken 
to  prevent  It,  and  since  then  the  viaducts 
have  been  in  constant  use  bv  the  inhabitants 
and  others  for  teams,  vehicles,  and  pedes- 
trians.   At  a  special  election  in  the  city, 
bonds  to  pay  the  $8,000  claim  of  tlie  railroad 


K^KBAS  SUPBSMB  CODBT. 


company,  and  for  the  construction  of  certain 
sewers  and  the  building  of  a  city  hal]»  were 
Toted  upon.  The  bonds  ha7e  been  issued  and 
sold  for  such  purposes.  Taxes  have  been 
levied  in  the  city  to  pay  these  bonds,  and  the 
sum  of  $3,000  is  in  the  hands  of  the  city 
treasurer,  set  apart  as  the  viaduct  fund,  hav- 
ing been  derived  from  the  sale  of  the  bonds 
voted  for  the  purpose  of  paying  the  $8,000 
claim  of  the  railroad  company.  The  claim 
was  duly  presented  in  writing  by  the  rail- 
road company  to  the  mayor  and  council, 
with  a  full  account  of  the  items  thereof, 
duly  verified  as  required  by  law,  but  pfiy- 
ment  was  refused  by  the  city,  when  the 
present  action  was  brought.  The  railroad 
company  recovered  the  full  amount  claimed, 
and  the  city  complains  and  presents  the 
single  proposition  that  it  had  no  power  to 
make  the  contract  which  was  made  with  the 
railroad  company. 

Argentine  is  a  city  of  the  second  class,  and, 
although  there  is  no  statute  which  in  express 
terms  provides  for  the  building  of  viaducts 
in  cities  of  that  class,  there  appears  to  be 
ample  authority  for  such  a  city  to  build  or 
require  the  building  of  viaducts  or  bridges 
over  railroad  tracks  where  the  convenience 
and  safety  of  the  public  make  it  necessary. 
In  the  act  governing  cities  of  the  second 
class,  authority  is  given  to  open  and  improve 
streets,  avenues,  and  alleys,  and  to  build 
bridges,  within  the  city.  Qen.  Stat.  1889, 
^  788.  It  is  also  provided  that  the  city 
may  provide  for  the  passage  of  railways 
through  the  streets  and  grounds  of  the  city, 
regulate  depots,  depot  grounds,  the  crossing 
of  railway  tracks,  the  running  of  railway 
engines,  cars,  and  trains  within  the  limits 
of  the  city,  and  make  any  other  and  further 
provisions  to  prevent  accidents  at  crossings 
and  on  the  tracks  of  railways.  Paragraph 
821.  In  addition  to  these,  there  are  pro- 
visions vesting  the  care,  management,  and 
control  of  the  city  in  the  mayor  and  council, 
authorizing  them  to  open,  widen,  extend,  or^ 
otherwise  Improve  the  streets  and  avenues* 
of  the  city,  and  to  prevent  all  encroach- 
ments upon  them,  and  granting  authority  to 
them  to  enact  all  such  ordinances  as  they 
shall  deem  expedient  for  maintaining  the 
good  f^overnment  and  welfare  of  the  city,  its 
trade  and  commerce.  Paragraphs  787,  811, 
812,  824.  Under  these  general  provisions,  we 
think  there  is  ample  power  in  a  city  of  the 
second  class  to  construct  or  require  the  con- 
struction of  viaducts  over  railroad  tracks. 
In  addition  to  these,  however,  there  is  ex- 
press authority  given  for  the  construction  of 
bridges.  In  the  more  enlarged  sense  of 
that  word,  viaducts  over  railroad  tracks 
Are  included.  Worcester  defines  the  word 
•*  bridge :"  "A  pathway  erected  over  a  river, 
canal,  road,-  etc. ,  in  order  that  a  passai^e  may 
be  made  from  one  side  to  the  other. "  Webster 
defines  it  as  ''a  structure,  usually  of  wood, 
stone,  brick,  or  iron,  erected  over  a  river  or 
other  watercourse,  or  over  a  ravine,  railroad, 
etc. ,  to  make  a  continuous  roadway  from  one 
bank  to  the  other.**  The  lastnatned  au- 
thority defines  the  word  "viaduct*'  as  **a 
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bridge."  According  to  modem  usage,  the 
term  ''bridge**  may  be  appropriately  applied 
to  the  viaducts  which  were  constructed  by 
the  railroad  company ;  and  we  think  ft  may 
be  fairly  said  that  the  term  was  usea  in  that 
sense  in  the  statute.  Oen.  6cat.  188U,  ^ 
788 :  State  v.  Oor?iam,  87  Me.  461. 

It  is  conceded  by  the  city  that  it  had  the 
power  to  compel  the  railroad  company  to 
build  the  viaducts  wholly  at  the  expense  of 
the  company,  and  that  the  city  can  build 
them  at  its  own  expense  under  the  proyisions 
mentioned  there  can  be  little  doubt.  As  the 
city  may  construct  them  entirely  at  Its  own 
expense,  no  reason  is  seen  why  it  may  not 
contribute  a  part  of  the  expense  of  viaducts 
determined  to  be  necessary.  The  questions 
of  necessity  and  expediency  of  viaducts,  the 
character  and  cost  of  those  which  the  safety 
and  convenience  of  the  public  may  require, 
and  the  means  of  providing  them,  including 
what  proportion  of  the  expense  should  be 
borne  by  the  city  and  what  by  the  railroad 
company,  are  for  the  determinatidh  of  the 
mayor  and  council,  rather  than  the  court. 
The  fact  that  the  city  can  compel  the  rail- 
road company  to  build  a  viaduct  upon  cer- 
tain conditions  at  its  own  expense  does  not 
prevent  the  city  from  sharing  the  expense 
under  other  circumstances  where  it  is  deemed 
to  be  just  that  a  division  of  the  expense 
should  be  made ;  and  that  question,  like  the 
others  which  have  been  mentioned,  so  far  as 
the  municipality  is  concerned,  rests  with  the 
legislative  authority  of  the  city. 

It  is  contended  that  the  viaduct  is  not  a 
public  highway,  but  Is  constructed  over  the 
private  property  of  the  railroad  company, 
and  for  this  reason,  also,  the  power  of  the 
city  is  questioned.  The  viaducts  were  to  be 
constructed  at  a  place  to  be  designated  by  the 
city,  and  to  connect  with  the  streets  on  each 
side  of  the  tracks  and  yards.  They  were  sup- 
ported by  posts  of  iron,  resting  on  founda- 
tions of  masonry,  braced  with  iron  bolts  and 
sway  rods,  so  as  to  make  a  safe  and  sub- 
stantial structure.  It  was  provided  that  the 
viaducts,  when  constructed,  should  be  and 
remain  public  highways,  for  the  use  of 
the  public.  The  railroad  company,  having 
accepted  the  provisions  of  the  ordinance  and 
constructed  tne  viaducts  over  its  yards,  has 
effectually  dedicated  the  land  as  a  public 
highway,  and  would  be  estopped  from  in- 
terfering with  the  easement  so  long  as  it  is 
maintained  as  a  public  hi(;hway. 

Our  opinion  is  that  the  district  court 
reached  a  correct  conclusion  in  holding  that 
the  city  had  the  power  to  contract  with  the 
railroad  company  for  the  construction  of  the 
viaducts,  and  that  it  is  liable  for  the  share 
of  the  cost  of  the  same  which  it  agreed  to 
pay.  It  is  unnecessary  to  determine  the 
validity  of  the  provisions  as  to  future  main- 
tenance, and  upon  that  question  we  express 
no  opinion. 

T/i^  judgment  of  the  Distriet  Court  wiU  hi 
afflrmed. 

All  the  Justices  concur. 
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William  P.  PICKETT,  Admr.,  etc.,  of  Albert 
Williams,  Deceased. 

WILMINGTON  &  WELDON  RAILROAD 
COMPANY,  Appt 


(. 


.N.a. 
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1.  He  who  has  the  laet  dear  chance*  not- 
wttlistanclioir  tbe  neffUirenoe  uf  tbe  advene  party, 
la  considered  solely  responsible  for  injuries  re- 
sulting from  his  failure  to  exerciae  reasonable 


8.  ThefiUlnre  of  an  eng^eer  to  peiv 
Ibrm  hlfl  daty  to  maintain  a  reasonp 
ably  ^li^llant  lookout  along  tbe  track  In 
front  of  tbe  train  renders  the  railroad  odtaipany 
liable  for  killing  a  human  being  lying  on  tbe 
track  apparently  helpless  from  any  cause,  when 
tbe  engineer  could  have  seen  him  by  the  exercise 
of  ordinary  care. 

8*  It  is  proper  to  Instmet  the  Jury  that 
plaintiff's  neg^lig^nce  is  immaterial  ic 

they  find  that  tbe  defendant's  negligence  was  the 
proximate  cause  of  the  injury. 

4*  The  qnalifleation  of  a  witneoa  to  give 
an  opinion  is  for  tbe  court  to  decide. 

6*  An  instmction  that  the  measure  of 
daauMKOS  for  the  lose  of  a  human  life 
ifl  the  net  moneyed  Talue  of  tbe  intes- 
tate^s  life  to  those  dependent  upon  him  is  not 
sufficient  to  cure  a  refusal  to  instruct  that  it 
would  be  tbe  present  value  of  accumulations 
arising  from  his  net  income  based  upon  his  ex- 
pectancy of  life. 

6«  A  new  trial  •olelj'  Ibr  the  purpose  of 
iaquirincT  as  to  the  damages  may  oe 

granted  on  a  reversal  .for  errors  affecting  dam- 
ages only. 

(November  19,  IMKU 

APPEAL  by  defendant  from  a  judgment  of 
the  Saperior  Court  for  Duplin  County  in 
fayor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuTies  resulting 
in  death  and  alleged  to  have  been  caused  by 
•defendant's  negligence.    Reversed  in  part, 

Tbe  facts  are  stated  in  the  o^nion. 

Meegre.  W.  R.  Allen  and  H.  L.  StoTons 
for  appellant 

Meetre.  A«  D,  Ward  and  N.  J.  Rouse  for 
appellee. 

Avery*  J.,  delivered  the  opinion  of  the 
court: 

'  The  moet  important  question  presented  by 
the  appeal  is  whether  the  court  erred  in  re- 
fusing to  instruct  the  jurv  that  if  the  plain- 
tiff's intestate  deliberately  laid  down  upon 
the  track,  and  either  carelessly  or  intention- 
ally fell  asleep  there,  the  defendant  was  not 
liable,  unless  the  engineer  actually  saw  that 
he  was  lying  there  in  time,  by  the  reasonable 
use  of  the  appliances  at  his  command,  to  have 
stopped  the  train  before  it  reached  him.  In 
the  beadnote  to  Smith  y.  Norfolk  d  8,  R,  Co. 
114  N.  C.  729,  26  L.  R.  A.  287,  it  seems  that 

NOTS.— As  to  necessity  of  lookout  on  railroad 
train,  see  naU  to  Smith  v.  Norfolk^ft  S.  B.  Ck).  (N. 
<X)aLuR.A.207. 
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the  intelligent  rei>orter  deduced  from  the 
opinion  of  the  c6urt  the  principle  that,  while 
the  mere  going  upon  the  track  of  a  railroad 
is  not  contributory  negligence,  any  injury 
subsequently  inflicted  by  "a  collision  with  a 
passing  train  is  deemed  to  be  due  to  the  care* 
lessness  of  the  person  who  goes  upon  it,,  un- 
less it  is  shown  that  he  looked  and  listened 
for  its  approach.  While  such  an  abstract 
proposition  may  be  fairly  drawn  from  the 
reasoning  upon  which  the  opinion  is  founded, 
the  new  trial  was  in  fact  awarded,  because 
the  court  below  refused  to  instruct  the  jury 
that  if  the  plaintiff's  intestate  was  drunk, 
though  he  was  lying  apparently  helpless 
upon  the  track,  the  defendant  was  not  liable, 
unless  its  engineer  actually,  saw  that  he  was 
in  danger  in  time  to  avert  the  injury  by  rea- 
sonable care.  The  learned  counsel  who  ar- 
gued this  case  for  the  defendant,  without 
citing  Smith's  Case  in  support  of  his  conten- 
tion, obviously  invoked  tbe  aid  of  the  prin- 
ciple there  decided  when  he  rested  his  ar- 
gum^t  upon  tbe  proposition  that  one  who 
carelessly  or  purposely  falls  asleep  on  a  rail- 
way track  is  not  only  negligent  in  expos- 
ing himself  upon  first  going  there,  but  that, 
though  he  afterwafds  becomes  utterly  uncon- 
scious, there  is,  in  contemplation  of  law,  a 
continuing  carelessness  on  his  part  up  to  the 
moment  of  a  collision,  which  is,  concurrently 
with  the  fault  of  tbe  defendant,  a  proximate 
cause  of  an  ensuing  injury,  or  operates  to 
acquit  the  carrier  of  what  would  have  been 
culpable  carelessness  and  a  causa  eausans  if 
the  injury  had  been  inflicted  on  a  horse,  a 
pig,  a  cow,  or  a  person  rendered  insensible 
in  any  other  manner  than  by  dninkenness  oi 
deliberately  or  carelessly  falling  asleep.  8o 
that  we  are  again  called  upon  to  review 
Smith's  Case,  and  to  determine  whether  we 
will  modify  the  principle  there  laid  down, 
or  extend  its  operation  to  other  cases  coming 
within  the  reason  upon  which  it  Is  founded. 

The  language  of  Judge  Cooley  which  is 
cited  in  Oark  v.  Wilmtnoton  d  W.  R,  Co. 
109  N.  C.  449,  14  L.  R.  A.  749,  is  that,  "if 
the  original  wrong  only  becomes  injurious 
in  consequence  of  intervention  of  some  dis- 
tinct wrongful  act  or  omission  by  another, 
the  injury  shall  be  imputed  to  the  last  wrong 
as  the  proximate  cause,  and  not  to  that  which 
was  more  remote. "  If,  in  the  case  at  bar,  ths 
plaintiff's  intestate  was  in  fault  in  lying 
down  upon  the  track,  and  his  carelessness 
culminated  in  doing  so,  then  it  is  clear  that 
the  engineer  was  in  fault  in  failing  to  keep 
a  proper  lookout  if  he  could  by  doing  so 
have  seen  the  deceased  in  time  through  the 
reasonable  use  of  the  appliances  at  his  com- 
mand to  have  averted  the  injury,  and  his 
carelessness,  of  course,  intervened  after  that 
of  plaintiff's  intestate.  If  he^ad  looked  and 
stopped  the  train,  the  collision  would  have 
been  prevented,  notwithstanding  the  previous 
want  of  care  on  the  part  of  the  boy  who  was 
killed. 

In  Herring  ▼.  Wilmington  d  R.  R.  Co.  10 
Ired.  L.  402,  51  Am.  Dec.  895,  this  court 
followed  what  was  at  the  time  the  generally 
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accepted  doctrine, — that  penons  who  went 
upon  railroad  tracks  at  places  other  than 
public  crossings  were  trespassers,  to  whom 
the  carrier  owed  no  duty  of  watchfulness, 
and  for  whose  safety  it  wasMn  no  wise  lia- 
ble, unless  its  engineer  actually  saw  that 
there  was  danger  of  injury  from  a  collision, 
and  wilfully  refused  to  use  means  by  which 
he  could  have  averted  it.  In  Ount&r  v. 
Wicker,  85  N.  C.  310,  this  court  fi;aye  its 
sanction  to  the  principle  first  distinctly  form- 
ulated in  Daf>ie$  v.  Mann,  10  Mees.  &  W. 
545,  that  ''notwithstanding  the  previous  neg- 
ligence of  the  plaintiff,  if,  at  the  time  the 
injury  was  done,  it  might  have  been  avoided 
by  the  exercise  of  reasonable  care  and  pru- 
dence on  the  part  of  the  defendant,  an  action 
will  lie  for  damages."  This  doctrine  was 
subsequently  approved  in  Sautter  ▼.  JSeto 
Tork  dt  TF.  8,  8.  Co,  88  N.  C.  128,  48  Am. 
Rep.  786 ;  Turrentine  v.  Bicfimond  d  D,  B. 
Co,  92  N.  C.  638 ;  Meredith  v.  Cranberry  Coal 
d  L  Co,  99  N.  G.  576 ;  Boberte  v.  Biehmond  db 
D.  B.  Cb.  88  N.  0.  560 ;  Farmer  v.  Wilming- 
ton dt  W,  B.  Co.  Id.  fiOi ;  BuUock  T.  Wilming- 
ton dW,  B.  Co,  105  N.  G.  180 ;  WiUan  v. 
JUorfolk  d  8.  B.  Co.  90  N.  G.  69 ;  Swmden 
V.  Norfolk  Southern  R  Co,  95  N.  G.  93; 
Carlton  t.  Wilmington  d  W.  R  Co.  104  N. 
C.  865;  Bandall  v.  Biehmond  d^D.  B.  Co. 
104  N.  G.  410.  And  it  was  repeatedly  de- 
clared in  those  cases  that  it  was  negligence 
on  the  part  of  the  engineer  of  a  railway  com- 
pany to  fail  to  exercise  reasonable  care  in 
keeping  a  lookout,  not  only  for  stock  and 
obstructions,  but  for  apparently  helpless  or 
infirm  human  beings  on  the  track,  and  that 
the  failure  to  do  so,  supervening  after  the  neg- 
ligence of  another,  where  persons  or  animals 
were  exposed  to  danger,  would  be  deemed 
the  proximate  cause  of  any  resulting  injury. 
It  was  after  all  of  these  precedents  fol- 
lowing Ounier  v.  Wtcker,  iupra,  that  the 
court  in  Deans  y.  Wilmington  d  W.  B.  Co. 
107  N.  G.  686,  was  confronted  with  the  ques- 
tion whether  a  railway  company  was  liable 
where,  by  ordinary  care,  its  engineer  could 
have  stopped  its  train  in  time  to  prevent  its 
running  over  a  man  lying  asleep  upon  its 
track,  under  the  doctrine  of  Onnter  v.  Wicker , 
or  whether,  the  accident  having  occurred  at 
a  place  other  than  a  public  crossing,  the  com- 
pany could  be  held  answerable,  under  the 
rule  as  stiited-in  Herring  v.  Wilmington  d 
B.  B,  Co,  only  where  it  was  shown  that  the 
engineer  actually  saw  the  trespasser,  and  had 
reasonable  ground  to  comprehend  his  con- 
dition. Upon  mature  consideration,  the  court 
overruled  Eerring*s  Case,  and  stated  the  rule 
applicable  in  such  cases  to  be  that  ''if  the 
engineer  discover,  or  by  reasonable  watch- 
fulness may  discover,  a  person  lyinf  upon 
the  track  asleep  or  drunk,  or  see  a  human 
bein^,  who  is  Known  by  him  to  be  insane, 
or  otherwise  insensible  to  danger,  or  unable 
to  avoid  it,  upon  the  track  in  his  front,  it 
is  his  duty  to  resolve  all  doubts  in  favor  of 
the  preservation  of  life,  and  immediately  use 
every  available  means,  short  of  imperiling 
the  lives  of  passengers  on  bis  train,  to  stop 
it. "  This  rule  was  approved  in  express  terms 
in  Meredith  v.  Biehmond  d  D,  B.  Co.  108  N. 
G.  618 ;  Uinkle  y.  Biehmond  d  D.  B.  Co.  109 
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N.   G.   472 ;  Clark  y.   Wilmington  d  W.  B. 
Co.   109  N.    G.   444,  445,  14  L  R.  A.  749; 
N(n'wood  V.  BaUigh  d  G.  B.  Co.  Ill  N.  C. 
240;    CauffM  v.  Aihetille  Street  B.  Co.  Ill 
N.  G.  600. 

In  Smith's  Cam,  supra,  the  same  questions 
were  again  presented,  and  this  court  wa» 
asked  to  overrule  the  doctrine  of  Deans  t. 
Wilmington  d  W.  B,  Co.  and  reinstate  Her' 
ring  v.  Wilmington  d  R  B.  Co.  u  authority. 
The  court  declined  to  overrule  Deans' s  Case 
and  others  which  had  followed  it,  but  held 
that  in  so  far  as  the  opinions  purported  la 
bring  within  the  protection  of  the  rule  a  per- 
son who  is  lying  upon  the  track,  in  an  in* 
sensible  state  brought  about  by  drunkenness^, 
they  were  entitled  only  to  the  weight  of  dieta^ 
No  member  of  the  court  adopted  this  particu- 
lar view  but  the  chief  justice,  who  delivered 
the  leaMing  opinion.  The  other  members  of 
the  court  were  either  in  fayor  of  sustainini^ 
without  any  modification,  or  of  overruling 
in  toto,  the  principle  as  enunciated  in  Deans* e 
Case.  The  leamea  counsel  for  the  defendant 
now  contends  that  one  who  deliberately  in- 
curs the  risk  of  lying  down  upon  the  track 
is  no  more  entitled  to  the  protection  of  the 
law  than  a  drunken  person,  and  that,  wherfr 
he  is  killed,  his  personal  representative  can- 
not invoke  the  benefit  of  a  rule  which  sub- 
serves the  purpose  of  shielding  even  brutev 
from  the  same  unnecessary  peril.  At  com- 
mon law,  in  England,  the  owner  of  cattle 
was  required  to  keep  them  in  or  restrain  them 
from  trespassing  on  the  lands  of  others,  d 
Shearm.  &  Redf.  Keg.  ^g  418,  626,  627.  But 
in  this  country  the  rule  has  been  either  modi- 
fled  by  statute  or  in  a  much  larger  number 
of  states  entirely  disregarded,  because  the 
reason  upon  which  it  was  founded,  under 
different  conditions,  had  ceased  to  operate. 
2  Shearm.  &  Redf.  Neg.  ^g  419-422.  The 
principle  deduced  fronTDae^  ▼.  Mann,  a» 
is  said  by  discriminating  law  writers,  is  that 
"  the  party  who  has  the  last  clear  opportunity 
of  ayoiding  the  accident,  notwithstanding; 
the  negligence  of  his  opponent,  is  considered 
solely  responsible  for  it.  ^  1  Shearm.  &  Redf. 
Neg.  p.  165.  This  rule  has  now  been  adopted 
in  almost  all  of  the  southern  and  westen» 
states,  but  has  been  construed  in  some  of  them 
and  by  a  number  of  text  writers  as  apply- 
ing to  injuries  done  by  moving  trains  only, 
where  the  engineer  actually  sees  an  animal 
or  a  person.  But  this  court,  soon  after  adopt- 
ing the  rule  laid  down  in  Daffies  v.  Mann. 
(in  Ounter  v.  Wicker,  supra),  construed  it 
in  its  application  to  animals  in  Wilson  y. 
Norfolk  d  S.  B.  Co.  90  N.  G.  69  (followed 
by  Snowden's,  Carlton's,  BuUoek's.  and  Ban- 
daU's  Cases,  supra) ,  to  mean  that  an  engineer 
was  not  only  negligent  in  failing  to  avert  an 
injury  to  animals  actually  seen,  but  those 
which  mieht  by  proper  vigilance  haye  been 
seen  by  him,  in  time  by  the  use  of  the  ap- 
pliances at  his  command,  and  without  peril 
to  the  safety  of  persons  on  the  train,  to  avert 
the  accident. 

It  is  settled  irrevocably  in  North  Garolina. 
that  a  railway  company  is  answerable  in  dam- 
ages for  an  injury  to  any  valuable  domestic 
animal  due  to  the  failure  of  the  engineer  to 
exercise  reasonable  care  in  observing  the  track 
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Ill  hlB  front,  uid  to  paasen gen  on  a  train 
when  caused  l^  a  want  of  similar  yigilance 
on  the  part  of  the  same  servant  in  keeping 
an  outloolL  for  obstructions.  The  question 
presented  in  this  case,  therefore,  as  in  Smith's 
Ckue,  is  whether,  by  any  sort  of  legal  fiction, 
we  can  hold  a  servant  faultless  for  failure  to 
see  one  who  has  voluntarily  fallen  upon  the 
track,  and  yielded  to  the  influence  of 'Sleep,  or 
who,  oyercome  with  drunkenness,  lies  pros- 
trate in  the  waj  of  a  train  when  either  or 
both  are  sandwiched  between  obstructions; 
also,  animals,  children,  or  persons  uncon- 
scious from  sickness,  or  known  by  the  en- 
gineer to  be  deaf,  whom  the  law  declares  it 
IS  his  duty  to  see.  if  it  is  possible  for  him, 
by  the  exercise  of  ordinary  care,  to  do  so. 
The  opinion  of  the  court  in  Smith* $  Com  not 
only  concedes,  but  adduces  much  authority 
to  sustain,  the  correctness  of  the  ruliog  in 
DeanB  y.  Wilmington  A  W.  R  Co,  and  the 
later  opinions  approving  it,  as  therein  inter- 
preted, but  proceeds  upon  the  idea  that,  in 
so  far  as  any  previous  opinion  had  stated  that 
a  railway  company  owed  the  duty  of  watch- 
fulness to  drunken  persons  lying  on  its  track, 
or  became  liable  for  failure  to  discharge  it, 
unless  actually  seen  by  the  engineer,  they 
were  dieta  only.  It  was  true,  however,  as 
to  Deans*s  and  Gtark^s  Cotes,  that  there  was 
some  evidence  tending  to  show  that,  in  the 
one  instance,  the  person  who  fell  asleep  on 
the  track  was  drunk,  and,  in  the  other,  that 
the  man  killed  was  intoxicated  when  he  went 
upon  the  trestle. 

To  illustrate  the  operation  of  the  conflict- 
ing rules  as  they  now  stand,  suppose  that 
the  engineer  is  approaching  a  straight  cut, 
through  which  he  can  see  for  one  fourth  of 
a  mile,  or  for  a  sufficient  distance  to  stop  bis 
train  without  breach  of  his  duty  to  those  on 
it  before  reaching  the  cut,  and  that  at  the 
entrance  nearest  him  a  sleeping  child,  10  feet 
further  a  cow,  and  10  feet  further  still  a  lar^e 
bowlder  with  a  drunken  man,  or  one  who 
has  deliberately  laid  down,  resting,  asleep, 
and  unconscious,  upon  it,  are  ranged  suc- 
cessively. Suppose,  then,  that  the  engineer 
carelessly  fails  to  look  out  and  see  the  sleep- 
ing child,  the  cow,  or  the  bowlder,  and,  by 
successive  collisions,  kills  the  child,  the  cow, 
and  the  man  on  the  bowlder,  and  the  train 
is  wrecked  by  striking  the  bowlder,  so  that 
a  number  of  passengers  are  likewise  killed. 
The  result  would  present  a  legal  paradox  un- 
der the  law  as  it  now  stands.  The  servant 
who  represents  the  company  would  render  it 
liable  for  his  omission  of  the  duty  of  keep- 
ing a  lookout,  for  which  the  company  could 
be  mulcted  in  damages  by  the  personal  •rep- 
resentatives of  the  child  and  of  the  passen- 
gers and  by  the  owner  of  the  cow,  and  yet, 
though  the  engineer  could  not  discharge  the 
duty,  which  never  ceased,  of  watching  for 
the  bowlder  without  seeing  the  drunkard  or 
the  sleeping  roan,  the  failure  to  see  either 
is,  in  contemplation  of  law,  no  culpable 
breach  of  duty.  The  learned  counsel  for  the 
defendant  has  given,  it  seems  to  us,  quite  as 
cogent  reasons  for  holding  that  a  railroad 
company  is  absolved  from  duty  to  onp  who 
wilfully  or  carelessly  exposes  himself  to 
peril   by  sleeping  upon  a  track  as  to  one 
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who  falls  down  in  a  state  of  utter  uncon- 
sciousness, superinduced  by  drinking,  and 
cited  equally  ss  strong  and  numerous  au- 
thorities in  support  of  his  contention.  But 
the  reasons  and  the  authority  relied  upon 
emanate  generally  from  courts  which  hold 
that  both  persons  and  animals  upon  a  track 
are  trespassers,  and  entitled  to  consideration 
only  wnere  actually  seen  in  time  to  savs 
them.  It  is  not  strange  that  courts,  where 
it  is  held  that  railway  companies  owe  no 
duty  to  any  one  who  goes  on  their  track  and 
is  not  seen,  should  have  sought  support  for 
their  position  where  a  drunken  man  happened 
to  be  the  victim  of  carelessness,  in  the  theory 
that  he  was  deemed  to  be  still  concurring 
up  to  the  time  of  the  accident,  and  was  less 
deserving  of  consideration  than  a  sober  tres- 
passer. Bat  it  must  not  be  forgotten  that  in 
the  last  analysis,  notwithstanding  the  addi- 
tional reason  assigned,  the  drunkard  in  the 
states  holding  to  the  principle  that  we  have 
repudiated,  is  excluded  from  the  right  to  re- 
cover because  he  is  a  trespasser,  just  as  his 
sober  neighbor  would  be  barred  of  the  right 
If  he  were  injured  by  his  side,  and,  when 
actually  seen,  the  same  duty  of  protection 
arises  as  to  both. 

The  admitted  test  rule  to  which  we  have  ad- 
verted, that  he  who  has  the  last  clear  chance 
notwithstanding  the  negligence  of  the  ad- 
verse party.  Is  considered  solely  responsible, 
must  be  applied  in  contemplation  of  the  law 
which  prescribes  and  fixes  their  relative  du- 
ties. The  law,  as  settled  by  two  lines  of 
authorities  here,  imposes  upon  the  engineer 
of  a  moving  train  the  duty  of  reasonable  care 
in  observing  the  track ;  and  if,  by  reason  of 
his  omission  to  look  out  for  cows,  horses, 
and  hogs,  he  fails  to  see  a  drunken  man  or 
a  reckless  boy  asleep  on  the  track,  it  cannot 
be  denied  that  he  is  guilty  of  a  dereliction 
of  duty.  If  he  is  guilty  or  a  breach  of  duty, 
we  cannot  controvert  the  propositions  which 
necessarily  follow  from  the  admission  that 
but  for  such  omission,  or  if  he  had  taken 
advantage  of  the  last  clear  opportunity  to 
perform  a  duty  imposed  by  law,  the  train 
would  have  been  stopped  and  a  life  saved. 
It  cannot  be  denied  that  in  a  number  of  the 
states  which  have  adopted  the  doctrine  of 
Davies  v.  Mantis  it  has  also  been  held  that 
both  man  and  beast  were  trespassers  when 
they  went  upon  a  railway  track,  and,  except 
at  public  crossings  or  in  towns,  it  was  not 
the  duty  of  the  engineer  to  exercise  care  in 
looking  to  his  fvont  with  a  view  to  the  pro- 
tection of  either.  Where  the  law  does  not 
impose  the  duty  of  watchfulness,  it  follows 
that  the  failure  to  watch  is  not  an  omission 
of  duty  intervening  between  the  negligence 
of  the  plaintiff  In  exposing  himself  and  the 
accident,  unless  he  be  actually  seen  in  time 
to  avert  it.  The  negligence  of  the  corpora- 
tion grows  out  of  omission  of  a  legal  duty, 
and  there  can  be  no  omission  where  there  is 
no  duty  prescribed.  But,  when  this  court 
declared  it  the  duty  of  an  engineer  to  exer- 
cise reasonable  care  in  looking  out  for  ani- 
mals on  the  track,  it  became  equally  a  duty 
as  to  all  those  classes  of  persons  who,  if  act- 
ually seen  by  him,  would  be  entitled  to  de- 
mand that  he  use  all  the  means  at  his  com 
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nand  to  avert  injury  to  them.  Where  the 
rule  prevails  that  no  liahility  attaches  for  a 
failure  of  the  engineer  to  keep  a  lookout  ex- 
cept in  towns  and  at  crossings,  the  same  test 
is  applied  by  the  courts.  So  soon  as  the 
duty  arises,  the  failure  to  perform  it,  if  in- 
tervening after  the  negligence  of  a  person  in 
exposing  himself  to  peril,  is  held  to  be  the 
last  clear  opportunity  to  discharge  it,  and 
therefore  the  proximate  cause  of  the  injury, 
if  it  could  have  been  averted  by  the  use  of 
the  means  at  his  command  after  the  law  re- 

auired  him  to  have  seen  it.  As  we  hold 
lat  the  duty  on  the  part  of  the  engineer  of 
watchfulness  to  protect  life  is  an  ever  pres- 
ent one,  attending  him  everywhere,  and  ex- 
tending to  Uie  people  in  the  remote  country 
as  well  as  in  the  towns,  it  necessarily  fol- 
lows that  the  opportunities  that  grow  out  of 
duty  performed  are  coextensive  with  the  duty 
prescribed,  and  may  arise  wherevef  it  exists, 
we  are  of  opinion  that  when,  by  the  exercise 
of  ordinary  care,  an  engineer  can  see  that  a 
human  being  is  lying  apparently  helpless, 
from  any  cause,  on  the  track  in  front  of  his 
engine,  in  time  to  stop  the  train  by  the  use 
of  the  appliances  at  his  command,  and  with- 
out peril  to  the  safety  of  persons  on  the  train, 
the  company  is  liable  for  any  injury  result- 
ing from  his  failure  to  perform  his  duty. 
If  It  is  the  settled  law  of  r^orth  Carolina  {as 
we  have  shown)  that  it  is  the  duty  of  an 
engineer  on  a  moving  train  to  maintain  a  rea- 
sonably vigilant  outlook  along  the  track  in 
his  front,  then  the  failure  to  do  so  is  an 
omission  of  a  legal  duty.  If,  by  the  per- 
formance of  that  duty,  an  accident  might 
have  been  averted,  notwithstanding  the  pre- 
vious negligence  of  another,  then,  under  the 
doctrine  of  Davies  v.  Mann  and  Ottnter  v. 
Wicker,  the  breach  of  duty  was  the  proximate 
cause  of  any  injury  growing  out  of  such  ac- 
cident ;  and,  where  it  is  a  proximate  cause, 
the  company  is  liable  to  respond  in  dam- 
ages. Having  adopted  the  principle  that 
one  whose  duty  it  is  to  see  does  see,  we  must 
follow  it  to  its  logical  results.  The  court 
committed  no  error  of  which  the  defendant 
could  justly  complain  in  stating  the  general 
rule  which  we  have  been  discussing. 

Considered  in  connection  with  other  por- 
tions of  the  charge,  the  statement  of  the  dis- 
tances, as  proved  by  defendant's  witnesses, 
was  but  a  fair  submission  of  the  view  argued 
by  defendant's  counsel,  and  affords  no  ground 
for  exception.  Under  the  general  principle 
laid  down  in  Emery  v.  BdUigh  A  O.  IL  Go, 
102  N.  C.  286,  and  the  numerous  cases  which 
have  followed  it,  it  was  within  the  sound 
discretion  of  the  court  to  frame  the  issues, 
and  the  defendant  must  show  that  the  exer- 
cise of  that  discretion  operated  to  his  injury, 
if  he  would  assien  it  as  error.  But  in  ScaU 
v.  Wilmington  dt  W,  B.  Co,  96  N.  C.  428, 
and  Denmark  v.  Atlantic  A  K  G,  B.  Go.  107 
N.  C.  185,  and  other  cases,  it  has  been  de- 
clared that  the  judge  was  clothed  with  dis- 
cretion to  submit  one,  two,  or  three  issues, 
where  the  controversy  hinges  upon  a  contro- 
verted allegation  of  negligence,  as  he  might 
think  best,  provided  he  should  give  appro- 
priate instructions.     Where  the  first  issue' 
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(here  the  second)  raises  not  only  the  question 
whether  the  defendant  was  negligent,  but 
also  whether  it  was  the  proximate  cause,  the 
judge  is  at  liberty  to  tell  the  jury  if  they 
should  find  that  the  defendant  was  negligent, 
and  its  negligence  was  the  proximate  cause 
of  the  injury, It  was  immaterial  to  determine 
whether  or  not  the  plaintiff  had  been  pre- 
viously negligent. 

The  question  propounded  to  the  witness 
Wilson  was  intend^  to  elicit  an  opinion, 
which  it  was  the  province  of  the  court  to 
decide  that  he  had  not  qualified  himself  to 
give.     State  v.  Einson,  103  N.  C.  874. 

The  court  below  was  requested,  however, 
in  substance,  to  instruct  the  jury  that  the 
measure  of  damage  for  the  loss  of  a  human 
life  was  the  present  value  of  the  net  income 
which  woula  be  ascertained  by  deducting 
the  cost  of  living  and  expenditures  from  the 
gross  income,  and  that  the  jury  could  not 
allow  more  than  the  present  value  of  accumu- 
lations arising  from  such  net  income,  based 
upon  the  expectancy  of  life.  The  court,  in 
lieu  of  the  instruction  asked,  told  the  jury 
that  the  measure  of  damage  was  the  reason- 
able expectation  of  pecuniary  benefit  from 
the  continued  life  of  the  deceased  to  those 
who  would  have  been  dependent  on  him  had 
he  continued  to  live  out  his  natural  life; 
that  the  expectation  of  one* seventeen  years 
old  would  be  forty*  four  and  two- tenths  years, 
and  the  damage  would  be  the  net  moneyed 
value  of  intestate's  life  to  those  dependent 
upon  him  had  he  continued  to  live  out  bis 
appointed  time.  Though  the  court  stated 
the  abstract  proposition,  as  we  find  it  formu- 
lated in  the  books,  in  the  first  clause  of  that 
portion  of  the  charge  relating  to  damages, 
we  think  that  the  substitution  of  the  subse- 
quent portion  of  it  for  the  more  specific  in- 
struction to  which  the  defendant  was  entitled, 
and  for  which  he  asked,  was  erroneous.  The 
instruction  given,  viewed  without  reference 
to  the  praver  of  the  defendant,  was  objection- 
able, in  that  it  left  the  question  of  the  date 
which  should  be  the  basis  of  the  final  calcula- 
tion, to  say  the  least,  uncertain,  if  his  lan- 
guage was  not  susceptible  of  the  construction 
that'  the  net  income  would  be  estimated  as 
of  the  period  when  those  dependent  on  him 
would  nave  realissed  the  benefits  of  his  labor 
had  he  not  come  to  an  untimely  end. 

We  are  of  opinion,  therefore,  that,  follow- 
ing as  a  precedent  TiUett  v.  Lyncfilntrg  <ft  I>. 
B.  Go.  115  N.  C.  662,  a  new  trial  should  be 
granted  for  the  error  complained  of,  only  as 
to  the  issue  to  which  the  erroneous  instruc- 
tion related.  The  jury  found  the  fact  upon 
full  instruction  as  to  the  law  in  connection 
with  other  issues,  which  left  the  defendant 
no  just  reason  to  complain.  But  another  op- 
portunity must  be  given  to  assess  the  damage 
in  the  light  of  a  more  explicit  statement  of 
the  law  applicable.  A  new  trial  is  granted, 
therefore,  solely  for  the  purpose  of  inquir- 
ing as  to  damages.  The  case  will  be  re* 
manded  to  the  end  that  the  jury  may  ascer- 
t-ain  what  is  the  present  value  of  intestate's 
life. 

Partial  new  triak 
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W.  H.  WORTH,  Stale  TreaBurcr,  AppL 
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!•  A  eommittea  appointed  by  the  i^ea- 
eral  masembly  to  malEe  an  examina- 
tloii  aii<i  find  the  facts  from  the  evidenoe,  irlth 
aatbority  to  make  the  report  after  adjournment 
of  the  aBsembly,  cannot  draw  per  diem  or  mile- 
age after  such  adjournment,  unless  the  resolu- 
tion appofntinff  It  proyldes  therefor. 

8.  A  resolntioift  by  the  g^eneral  awembly 
proTidin^  that  a  eommittee  ereated 
thereby  shall  find  the  flftcte  fromth^evl^ 
dence  in  an  examination  to  be  made  by  it,  set  out 
the  erideooe  in  full,  and  report  such  facts  to  the 
general  aarambly  *if  it  is  posBible  to  do  so  before 
its  adjournment,  and  if  not  then  said  report  stiall 
be  made  to  the  supreme  court,**  confers  on  such 
eoaunittee  no  power  to  act  after  adjournment  of 
the  general  assembly  except  to  make  the  report. 

8.  A  state  treasurer  properly  reftises 
to  pay  a  warrant  drawn  on  him  by  the  and. 
ttor  for  an  illegal  claim  under  Code,  §  8856. 
snbeee.  8,  requiring  him  to  pay  ^U  warrants 
legally  drawn  on  him  by  the  auditor." 

(Oetober  28,180s.) 

APPEAL  by  defendant  fh>m  a  Judgment  of 
the  Buperior  Court  for  Wake  Couotv  in 
fsTOT  of  plaintiff  in  a  mandamus  proceeding 
to  oompel  defendant  to  pay  an  order  for  money, 
directed  to  him  by  the  state  auditor.  Eeveried. 
The  case  ia  stated  in  the  opinion. 
Jfr.  W.  A.  Onthrie  for  appellant. 
Jtosn.  T.  R.  Pnmell  ana  J.  N.  Hold- 
ing  for  sppellee. 

Clark*  J.»  deliyered  the  opinion  of  the 
court: 

It  ig  not  controTerted  that  the  legislature 
may  create  a  special  commission,  as,  for  in- 
stance, to  examine  the  treasury  accounts,  and 
require  that  it  shall  consist  of  members  to 
be  designated  from  its  own  body,  and  fix  its 
compensation.  Code,  gg  8860,  8861.  Such 
special  commissioners  are  not  disqualified  to 
hold  other  oflQceg,  as  members  of  the  general 
assembly,  for  instance,  being  expressly  ex- 
cepted by  art  14,  ^  7,  of  the  Constitution. 
Nor  can  it  be  denied  that  the  legislature  has 
power  to  authorize  a  committee  of  their  body 
to  dt  during  vacation,  and  fix  its  compensa- 
tion. The  question  before  us  does  not  turn 
upon  the  power  of  the  legislature,  which  is 
undeniable,  but  upon  the  construction  of  their 
action.  The  uniform  action  of  Congress  and 
the  legislature,  so  far  as  our  researches  ex- 
tend, has  been  to  expressly  authorize  such 
committee  to  ''sit  in  vacation."  Inasmuch 
as  the  existence  of  all  committees,  in  the  ab- 
sence of  legislation,  necessarily  determines 
upon  the  afJQoumment  of  the  body  to  which 
they  belong,  certainly  there  must  be  an  ex- 
plicit enactment  that  the  sessions  of  the  com- 
mittee can  be  held  after  such  adjournment, 

KOTB.— The  rarity  of  decisions  upon  the  rights 
and  powers  of  toff islative  oommittees  makes  the 
above  decision  somewhat  noteworthy.  See  also  the 
case  of  Pumell  v.  Worth,  pout,  282. 

As  to  contempt  of  such  oommittee,  see  Be  Qunn 
(Kan.)19L.B«A.  SlSl 
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or,  at  least,  a  clear,  unmistakable  Implica- 
tion to  that  effect  from  the  words  used  in  the 
act  or  reaol ution  creating  the  committee.  We 
do  not  find  such  to  be  the  case  hero.  The 
resolution  (Laws  1895,  p.  603)  simply  pro- 
vides that  the  committee  ''shall  find  the  facta 
from  the  evidence,  and  report  said  facts,  and 
also  set  out  the  evidence  in  full  in  said  re- 
port, and  make  their  report  to  the  general 
assembly  if  it  is  possible  to  do  so  before  its 
adjournment.*  So  far  there  is  nothing  to 
distinguif^  this  committee  from  any  other, 
or  to  prolong  its  existence  beyond  the  ad- 
journment of  the  body  to  which  it  belonged. 
Then  follow  the  only  words  which  can  be 
construed  to  give  such  power :  **  And,  if  not, 
then  said  repq^  shall  be  made  to  the  supreme 
court."  This  confers  no  power  on  the  com- 
mittee to  do  any  act  after  the  general  assem- 
bly should  adjourn,  except  to  make  their 
report  if  it  should  not  be  ready.  There  is 
no  explicit  provision  or  clear  implication 
that  the  committee  should  take  any  other 
action.  Had  the  legislature  so  desired,  it 
would,  according  to  precedent,  have  pro- 
vided that  the  committee  could  sit  in  vaca- 
tion, as  they  plainly  provided  that  they  could 
report  in  vacation,  if  necessary,  which  neces- 
sity seemed  to  be  considered  doubtful .  When 
a  committee  is  empowered  to  sit  in  vacation, 
the  resolution  must  provide  the  compensa- 
tion, and  for  the  expenses  of  the  same ;  other- 
wise, there  is  no  authority  of  law  for  their 
Sayment.  Certainly,  the  members  cannot 
raw  per  diem  as  members  of  the  legislature ; 
for,  by  the  Constitution  (art.  2,  §  28) ,  the  per 
diem  is  allowed  only  durins  the  session  of 
the  general  assembly,  aod  is  limited  to  sixty 
days,  which  the  members  of  this  committee 
had  already  drawn,  as  well  as  their  mileage 
allowed  them  in  such  capacity.  We  must 
look  to  the  resolution  itself  for  any  au- 
thority for  payment  of  either  compensation 
or  expenses.  That  provides  only  for  ''the 
necessary  expenses  of  the  said  committee 
while  actually  engaged  in  said  investiga- 
tion." Since,  as  stated  above,  the  meaning 
of  the  resolution  was  that  the  investigation 
should  be  made  during  the  session,  merely 
leaving  the  report  to  be  filed  (if  it  should 
be  necessary)  after  adjournment,  the  neces- 
sary expenses  would  seem  to  be  those  of 
making  the  investigation;  i,  e.  summoning 
and  ex  pense  of  witnesses,  stationery,  etc.  But 
it  is  not  required  here  to  say  what  would  be 
embraced  in  necessary  expenses,  for  this  war- 
rant on  its  face  is  for  **  per  diem  and  mile- 
age. "  The  per  diem  is  compensation  which 
is  not  provided  for  by  the  resolution,  and  the 
mileage  is  not  necessary  for  members  who  are 
simply  to  remain  over  a  short  while  to  file 
a  belated  report,  since  they  drew  mi  leage  as 
members  to  return  home.  Whether  the  rea- 
sonable board  bills  of  the  committee  while 
detained  in  making  up  the  report  would  not 
be  included  in  ''necessary  expenses"  is  not 
before  us,'  but  probably  Uiat  would  be  con- 
ceded. It  was  urged  on  one  side  that,  this 
resolution  being  passed  so  short  a  time  be- 
fore adjournment,  the  legislature  must  have 
intended  the  committee  to  sit  during  vaca- 
tion ;  and,  on  the  other  side,  that,  the  reso- 
lution having  been  introduced  long  before, 
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Iti  pusa^  at  this  late  hour  indicated  an  in- 
tention that  the  committee  should  get  rid  of 
the  matter  by  simply  reporting  that  it  could 
not  investigate  for  lack  of  time.  There  is 
nothing  in  the  resolution  to  show  how  long 
or  how  short  the  inyestigation  would  be.  We 
are  authorized  to  make  no  surmises.  The 
legislature  had  power  to  authorize  the  com- 
mittee to  sit  in  yacation  and  to  allow  com- 
pensation to  the  members  of  it.  They  chose 
not  to  do  80.  They  only  authorized  such  con- 
tinuance for  the  purpose  of  filing  the  report 
and  necessary  expenses.  The  failure  to  au- 
thorize per  diem  or  some  compensation  is 
additional  evidence  that  the  committee  was 
expected  to  finish  its  labors  (except,  possibly, 
as  to  filing  the  report;  while ^he  assembly 
were  still  in  session. 

It  was  strenuously,  and  it  would  seem  seri- 
ously, argued  before  us  that,  the  auditor  hay- 
ing given  his  warrant,  the  treasurer  had  no 
choice  but  to  pay  it.  The  auditor  gives  no 
bond,  and  if  the  treasurer  must  pay  any  and 
every  warrant  that  is  presented  to  him,  the 
state  treasury  is  at  the  mercy  of  the  Judgment 
of  that  ofl^oer,  who  might  mistake  or  miscon- 
ceive 1^  in  this  instance)  the  meaning  of  an 
act.  The  laws  of  this  state  do  not  bear  that 
construction.  The  auditor  examines  the  items 
and  amounts,  and  passes  upon  them,  and  can 
require  the  claimant  to  be  sworn  and  exam- 
ined as  to  the  correctness  of  the  account. 
Code,  g  8850,  subsec.  17.  If  he  finds  the 
amojunt  correct,  and,  further,  that  payment 
is  provided  for  by  law  (Id.  g  8850,  subsec. 
9) ,  he  is  required  to  draw  his  warrant  on  the 
treasurer  for  payment  thereof,  but  he  is  also 
required  to  put  in  the  face  of  each  warrant 
drawn  by  him  the  act  authorizing  such  pay- 
ment. This  is  to  give  notice  to  the  treasurer 
that  He  may  act  understand ingly,  for  he  is 
not  required  to  pay  any  and  every  warrant 
which  the  auditor  may  sign,  but  only  **to 
pay  all  warrants  legally  drawn  on  the  treas- 
urer by  the  auditor."  Id.  g  8856,  subsec.  8. 
Should  the  treasurer  have  reasonable  doubts, 
he  should  consult  the  attorney  general,  or, 
if  he  think  proper,  refuse  payment,  as  in 
this  case,  ana  let  the  matter  oe  determined 
bv  the  courts.  Our  government  is  one  of 
Checks  and  balances.  It  is  not  intended  that 
payments  out  of  the  public  funds  should  be 
made  on  the  Judgment  of  the  public  treas- 
urer alone  or  the  auditor  alone.  The  auditor 
examines  as  to  the  amounts  and  the  perform- 
ance of  the  work.  It  would  seem  that  as  to 
the  facts  his  finding  is  conclusive  (Id.  $  8850, 
subsec.  5)  ;  certainly  it  is  sufficient  protec- 
tion, in  the  absence  of  any  collusion  or  no- 
tice of  fraud,  to  the  treasurer.  But  the  audi- 
tor goes  further.  He  examines  as  to  whether 
the  payment  of  the  claim  is  authorized  or 
provided  for  by  law.  If  he  so  finds,  his  con- 
clusion as  to  the  law  is  not  binding  on,  nor 
is  it  a  protection  to,  the  treasurer.  The  au- 
ditor is  required  to  set  out  the  act  providing 
for  payment  in  the  face  of  the  warrant  (Id. 
S  8850,  subsec.  9)  ;  and,  on  the  application 
of  such  statute,  the  treasurer  must  also  pass 
before  payment;  and  he  has  authority  to 
take  the  opinion  of  the  attorney  general  (Id. 
$  8868,  subsec.  4),  or  he  can  act  without  it 
at  his  own  risk,  either  in  paying  or  refusing 
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payment  of  a  warrant  which,  in  his  Judg- 
ment, is  not  authorized  by  any  statute.  It 
is  thus  that  the  lawmaking  power  hedffea 
about  the  safekeeping  of  the  public  funds. 
The  treasurer's  bond  (Id.  §  8857)  is  a  safe- 
guard, not  only  atrainst  his  misuse  or  mis- 
appropriation of  th'e  funds  committed  to  him, 
but  against  his  payment  of  ille^l  claims; 
for  the  bond  provides  for  the  **  faithful  exe- 
cution of  the  duties  of  his  office,"  and  one 
of  those  duties  is  to  pay  out  no  money  ex- 
cept on  warrant  drawn  dv  the  auditor,  and 
to  pay  all  legal  warrants  arawn  by  him.  Il- 
legal warrants,  not  authorized  by  law,  the 
treasurer  pays  at  his  peril.  The  duty  of  the 
special  commissioners  appointed  under  sec- 
tion 8861  of  the  Code  is  not  limited  merely 
to  examining  whether  all  warrants  are  signed 
by  the  auditor, — a  very  simple  matter,  —but 
they  are  required  by  that  section  to  examine 
also  to  see  whether  such  payments  were  au- 
thorized by  law  as  well  as  by  the  auditor. 
In  directing  the  mandamus  to  issue,  ther$ 
fooi  error. 


'•• 


T.  R.  PURNELL,  Appi, 
W.  H.  WORTH,  State  Treasurer. 


( N.  a. 


.) 


A  eommittee  appointed  by  the  le^isla* 
tore  to  aubke  an  esuuninatioa*  and  find 
the  ISaete  from  the  eyideooe,  and  report  the 
facts  and  the  evidenoe  In  fuU,  is  not  entitled  to  aa 
attorney  as  a  neoesaary  expense. 

(October  £9, 1808.) 

APPEAL'by  defendant  from  a  Judgment  of 
the  Superior  Court  for  Wake  County  re- 
fusing a  mandamus  to  compel  defendant  to 
pay  an  order  which  had  been  directed  to  him 
by  the  state  auditor.    Affirmed, 

The  facts  suflicientlv  appear  in  the  opinion. 

Meeert.  Thomaa  R.  Pumell  and  J.  N* 
Holding,  for  appellant: 

The  auditor  is  the  only  officer  invested  witli 
discretion  to  examine  and  liquidate  claims 
against  the  state. 

Boner  y.  Adams,  66  N.  C.  689;  Belmont  y. 
BeiUy,  71  N.  C.  260;  BurUm  y.  Furman,  115 
N.  C.  171. 

The  treasurer  has  no  discretionary  power  bat 
must  pay  all  warrants  legally  drawn. 

Qoae,  g  8851,  subsec.  7;  Burton  y.  Furman, 
9uira. 

The  supreme  court  cannot  "audit  and  liqui- 
date*' a  claim  against  the  state  but  only  give  a 
recommendatory  Judgment. 

Const,  art  4,  $  9;  Balteer  v*  State,  104  N. 
C.  265;  Bain  v.  State,  86  N.  C.  49;  Clo^eUer 
y.  &ate,  86  N.  C.  51. 

Bpecial  members  of  the  general  assembly 
have  been  appointed  at  every  session  giving 
the  provisions  a  legislative  construction  whicE 
must  be  respected. 

Opinion  of  the  Judge;  114  N.  C.  925. 

The  general  assembly  is  presumed  to  have 
acted  properly. 

Lawson,  Presumptive  Ev.  58;  Carr  y.  Coke 
116  N.  C.  223,  28  L.  R  A.  787. 
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Bffeet  wfll  be  ffiven  to  manifest  intent  in  a 
irriUen  ConstitutTon  or  statute. 

Coolej,  Const.  Lim.  *65,  and  notes;  McAdoo 
^.  Benbow,  68  N.  C.  464. 

Mr.  W«  A«  Guthrie  for  appellee. 

Clsurk*  J.t  deliyered  the  opinion  of  the 
«oiirt: 

The  other  points  arisinff  in  this  case  are 
•disposed  of  in  Oommercial  d  F.  Bank  v. 
Worth  (N.  C.)  23  8.  £.  Rep.  160.  The  sole 
point  remaining  to  be  decided  in  this  case 
is  whether  an  attorney  is  a  ''necessary  ex- 
pense" for  a  committee,  for  we  out  out  of 
▼lew  for  this  purpose  the  admittea  fact  that 
these  services  were  rendered  after  the  adjourn- 
ment of  the  legislature,  and  we  have  held 
that  the  committee  were  authorized  to  sit 
after  that  time  only  for  the  purpose  of  mak- 
ing their  report.  The  legislature  have  un- 
questionably authoritv,  should  they  deem 
it  necessary,  to  authorize  a  committee  to  em- 
ploy counsel.  But  they  did  not  do  so.  There 
Is  no  implication  even  that  this  committee 
4riiou1d  employ  counsel.  On  the  contrary, 
the  committee  wore  not  authorized  to  pass 


upon  any  legal  question  or  make  any  judi* 
clal  determination.  Their  duties  were  those 
of  a  jury,  to  "find  the  facts  from  the  evi- 
dence, and  report  said  facts,  and  also  set  out 
the  evidence  in  fall  in  said  report.  *  There 
is  certalnlv  no  indication  here  of  a  necessity 
for  the  assistance  of  counsel  **  learned  in  the 
la^. "  It  is  witnesses  **  learned  in  the  facts** 
only  who  are  needed.  But  we  would  not 
be  understood  as  holding  that,  if  the  com- 
mittee had  been  called  on  by  the  terms  of  the 
resolution  to  pass  on  legal  questions,  in  such 
case  counsel  would  have  been  a  necessary  ex- 
pense. Nan  anutat  but  the  committee  might 
be  composed  of  lawyers,  or  the  assembly 
might  be  willing  to  trust  the  committee's 
legal  judgment  In  the  first  instance,  since 
the  reports  of  committees  are  subject  to  the 
action  of  the  house  appointing  them.  The 
plaintiff's  remedv.  if  any,  to  procure  com- 
pensation for  his  legal  services,  is  by  appli- 
cation to  the  next  general  assembly.  His 
honor  rightly  held  that  the  employment  of 
counsel  was  not  provided  for  by  the  resolu- 
tion. 
29b  t/mnTm 
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1.  A.  deeree  flyr  tlie  mdoptioii  of  a& 
iUe^tlmate  ehlld  with  capacity  to  Inherlti 
without  leftltimatlDir  the  child,  may  be  rendered 
under  a  petition  which  asks  for  both  teffitlmatlon 

'  and  adoption. 

%^  The  next  of  kin  of  the  fiather  of  a& 
lUef^tliiUhte  ehlld  that  has  been  adopted 
with  capacity  to  Inherit,  Imt  not  Jeirltlniated, 
havi)  no  Inheritable  blood  as  to  snob  child. 

3*  Property'  deeeended  fH>iii  the  fiather 
to  a&  mefl*itlm»te  ehlld  who  has  been 
adopted  but  not  leffitimated  will,  like  other  prop- 
ert.y  of  the  ohlld,  descend  on  his  death  intestate 
to  his  mother  in  preference  to  the  father's  next 
of  kin,  under  the  general  provisions  of  Mill,  ft  V. 
Code.  §  ^78,  as  to  inheritance  from  an  illegitimate 
•oiiild  by  the  motlier. 

(November  14, 18BS.) 

APPEAL  by  defendant  from  a  decree  of  the 
Court  of  Chancery  Appeals  afflrmini^  a 
decree  of  the  Chancery  Court  in  favor  of  plain- 
tifb  in  a  proceeding  to  quiet  title  to  certain 
real  estate;  the  plaintiffs  claiming  under  a 
oonvejance  from  the  mother  of  an  illegitimate 
•child  of  property  which  she  had  taken  as  his 
•distributee,  although  the  property  hsxi  come  to 

NoTC— FOr  molt  upon  Inheritance  by,  from,  or 
through  llletritlmote  penoog,  see  Groan  v.  Phelpa 
<Ky.)  28  L.  R.  A.  758. 

As  to  legal  status  of  adopted  child,  Bee  wAa  to 
Warren  v.  Prescott  (lie.;  17  L.  R.  A.  43S. 

4»  L.R  A. 


him  from  one  who  had  adopted  him.    iif* 

The  facts  are  stated  in  the  opinion. 
Me$$r$.  A.  D.  Hnlftnaeter  and  Shields 
Jb  Mounteaetle  for  appellant. 
Meurs,  Jaaiee  O.  Roee  and  W.  8.  DIek* 

for  appellee  Murphy. 


Wilkee*  J.,  delivered  the  opinion  of  the 
court: 

The  very  interesting  question  is  presented 
in  this  case  as  to  the  effect  of  certain  pro- 
ceedings had  in  the  circuit  court  of  Hamblen 
county  to  have  Charles  J.  Portrum  adopted 
and  legitimated  as  the  child  of  John  Portrum ; 
the  query  being  whether  the  property  of  said 
Charles  J.,  upon  his  death  without  issue, 
brothers,  or  sisters,  went  to  his  mother.  Cath- 
erine Noe,  or  to  the  brothers  and  sisters  of 
John  Portrum,  the  adopting  parent.  Com- 
plainants are  purchasers  from  Catherine  Noe, 
the  mother  of  the  said  Charles  J.,  and  the 
defendants  are  the  brothers  and  sisters  of  John 
Portrum,  the  adopting  father.  The  bill 
was  demurred  to,  and  demurrer  overruled ; 
the  chancellor  being  of  opinion  that  the 
mother  inherited  the  property  from  her  son, 
and  had  good  title  to  it.  Defendants  re- 
fusing to  answer  or  make  further  defense, 
final  decree  was  entered  fixing  the  rights  of 
the  parties,  and  defendants  appealed  and  as- 
signed errors.  The  cause  has  been  heard  by 
the  court  of  chancery  appeals,  and  that  court 
has  affirmed  the  chancellor's  decree,  and  de- 
fendants have  appealed  to  this  court. 

The  facts  are  that  John  Portrum  died  in- 
testate and  unmarried,  leaving  brothers  and 
sisters  and  other  collateral  gin,  and  also 
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Charleg  J.  Portrum,  reputed  to  be  his  sod, 
and  BO  recognized  and  acknowledged  by  him ; 
the  mother  being  Catherine  Noe,  an  unmar- 
ried woman.  John  Portrum,  at  the  Decem- 
ber term,  1877,  of  the  circuit  court  of  Ilam- 
blen  county,  instituted  proceedings  in  that 
court  to  have  said  Charles  J.  legitimated  and 
adopted  as  his  lawful  heir.  Petition  was 
fliea,  summons  Issued  and  was  served  on  the 
mother  and  child,  guardian  ad  litem  was  ap- 
pointed, and  the  cause  was  heard.  The  de- 
cree sets  out  the  petition  in  full,  the  sub- 
stance being  that  petitioner  was  desirous  of 
adopting  and  legitimating  said  Charles  J., 
so  as  to  create  the  relation  of  parent  and  child 
between  him  and  petitioner ;  the  child  being 
then  about  four  years  old,  and  living  with 
its  father,  and  the  mother  being  in  poor  cir- 
cumstances, and  having  relinquished  her 
claims  to  the  custody  of  the  child.  The 
prayer  was  for  a  proper  judgment  of  legiti- 
mation and  adoption,  fully  Tegiti mating  the 
child,  add  making  it  the  child  of  petitioner, 
by  tiie  name  of  Charles  John  Portrum,  giv- 
ing to  the  child  all  the  rights  and  privileges 
of  a  legitimate  child,  with  capacity  to  in- 
herit and  succeed  to  the  real  and  personal 
estate  of  petitioner,  as  his  heir  and  next  of 
kin,  and  for  general  relief.  The  decree  re- 
cites that  the  court  was  fully  satisfied  with 
the  reasons  assigned  in  the  petition  for  the 
adoption  of  the  child  as  prayed  for  in  the 
petition  by  the  name  of  Charles  John  Por- 
trum,  and  adjudges  and  decrees  that  his  adop- 
tion as  prayed  for  be  sanctioned  by  the  court, 
and  proceeds  to  vest  the  child  with  all  the 
rights  and  privileges  of  a  child  of  said  John 
Portrum,  with  capacity  to  inherit  and  suc- 
ceed to  the  real  and  personal  estate  of  said 
John  Portrum,  as  his  heir  and  next  of  kin, 
in  case  of  his  intestacy,  and  changing:  his 
name  to  Charles  John  Portrum,  etc.  Upon 
the  death  of  John  Portrum  his  adopted  son, 
Charles,  took  possession  of  his  estate,  and 
subsequently  died,  unmarried  and  intestate, 
and  without  issue ;  and  his  mother,  the  said 
Catherine  Noe,  claims  the  property,  against 
the  brothers  and  sisters  of  the  adopting  father, 
and  has  sold  two  pieces  of  the  real  estate  to 
complainants  Murphv  &  Rippetoe. 

The  first  error  assigned  is  that  the  judg- 
ment of  legitimation  or  adoption  was  in- 
valid ;  and,  second,  that  if  valid  the  mother 
could  not  inherit  from  the  child  property 
derived  from  the  adopting  parent,  but  the 
property  would  go  to  the  next  of  kin  of  the 
father,  John  Portrum.  There  can  be  no 
question  but  that  under  Mill.  &  Y.  Code, 
§§  4881,  4886-4891,  the  circuit  court  of  Ham- 
blen county  had  jurisdiction  of  proceedings 
to  legitimate  and  adopt  children,  in  proper 
cases ;  that  the  parties  were  properly  before 
the  court  by  subpcena ;  and  that  the  decree 
and  record  are  sufficiently  formal  to  comply 
with  the  statutes.  But  tne  insistence  is  that 
the  proceeding  in  this  case  was  one  for  legiti- 
mation, and  not  one  for  adoption,  while  the 
decree  was  for  adoption  alone.  It  will  be 
noted  from  recitals  heretofore  made  that  the 
petition  and  prayer  was  for  both  legitima- 
tion and  adoption,  and  this  was  proper  in 
the  case  of  a  natural  bom  child.    But  the 
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decree  did  not  go  to  the  extent  of  legitimat- 
ing, but  only  adopting;  and  we  are  con- 
strained to  hold  that  this  was  the  extent  of 
the  relief  granted,  and  the  child  was  adopted* 
and  not  legitimated,  by  the  terms  of  the  de- 
cree.   This  was,  we  tihink,  altogether  proper, 
under  the  petition,  which  asked  for  both 
legitimation  and  adoption ;  the  court  recit- 
ing that  it  was  satisfied  with  the  reasons  as- 
signed for  the  desire  to  adopt,  but  making 
no  utterance  as  to  the  matter  of  legitimation. 
The  differences  between  adoption  and  legiti- 
mation are  marked,  and  in  some  contlneencie» 
far-reaching.    By  legitimation  the  child  ac- 
quires such  a  legal  status  as  will  enable  it 
to  inherit  from  its  father,  and  through  hink 
fh>m  the  father's  next  of  kin,   direct  and 
collateral.     Mill.  A  V.  Code,  §  4887;  Me- 
Kamie  v.  BaskerviUs,  86  Tenn.  459.     Where- 
as by  adoption  he  only  acquires  such  legal 
status  as  enables  him  to  succeed  to  the  real 
and  personal  estate  of  the  adopting  parent, 
and  beyond  this  gives  him  no  inheritable 
right.     He  cannot  inherit  from  the  father's 
next  of  kin,  nor  can  the  father  or  his  next 
of  kin  inherit  from  such  child.    Eelms  t. 
Elliott,  89  Tenn.  446,  10  L.  R.  A.  685 ;  Ifc- 
Kamie  v.  Baskendlle,  iupra.     We  think  that 
the  fact  that  the  petitioner  prayed  for  more 
extended  relief  than  the  court  saw  proper  to 
grant  will  not  render  void  the  decree  grant- 
ing relief  prayed  for,  and  proper  under  the 
facts,  even  though  not  as  full  and  complete 
as  desired.     The  decree,  as  rendered,  gives 
the  child,  by  its  terms,  the  capacity  to  suc- 
ceed  o  and  inherit  the  real  and  personal  es- 
tate of  the  adopting  father,  and  this  would 
have  been  the  effect  of  the  decree  of  adoption 
under  Mill.  &  V.  Code,  %  4890,  without  sucb 
recitals.    And  by  the  same  section  it  is  pro- 
vided that  the  adoption  shall  give  to  the 
person  seeking  it  no  right  of  inheritance  or 
succession,  nor  any  interest  whatever  in  the 
estate  of  the  person  adopted. 

The  child  being  adopted,  and  the  father 
dying,  the  property  descended  to  and  vested 
in  the  child,  and  it  necessarily  follows  that 
in  no  event  could  the  next  of  kin  of  the  father 
inherit  from  the  adopted  child,  as  it  had  no 
inheritable  blood  as  to  them,  and  they  none 
as  to  the  adopted  child.     To  whom,  then, 
does  the  property  go  upon  the  death  of  tlie 
adopted  child?     We  answer  that  under  sec- 
tion 8278,  Mill.   &  v.  Code,  it  must  go  to 
the  mother.      That  section   is  as  follows: 
**When  an  illegitimate  child  dies  intestate 
without  child  or  children,  husband  or  wife, 
his  real  and  personal  estate  shall  go  to  his 
mother  if  living,  then  equally  to  his  broth- 
era  and  sisters  by  his  mother,  or  descendants 
of  such  brothers  and  sisters. "     Bee  also  Web^ 
V.  Webb,  8  Head,  69 ;  Woodward  v.  Duncan, 
1  Coldw.   568^:  Seroggim  v.  BameM,  1  Leg. 
Rep.  58.    A  very  learned  and  elaborate  ar- 
gument is  made  upon  the  theory  that  the 
child  could  not  inherit  the  property  derived 
from  the  father  In  such  cases,  but  only  such 
as  was  acouired  by  the  illegitimate  ^hild  by 
his  own  labor,  or  in  some  way  other  than 
inheritance,  else  the  effect  will  be  to  divert 
the  property  from  the  inheritable  blood  of  the 
father  to  the  illegitimate  blood  of  the  mother. 
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This  U  a  matter  which  If  true  addraaaes  itself 
to  the  lawmakiDg  power,  and  not  to  the 
courts.  Much  argument  is  also  made  upon 
what  the  effect  would  be  if  the  decree  had 
been  for  legitimation  instead  of  adoption, 
but  this  we  need  not  consider  under  this  rec- 


ord, as  the  child  was  adopted,  but  was  not 
legitimated. 

There  ie  no  frrpr  in  the  deereee  of  t?ie  ehan* 
cellar  or  Court  of  Chaneery  Appeali,  and  tftep 
are  aMrmed,  with  costs. 


UNITED  STATES  CIRCUIT    COURT  OP  APPEALS,  NINTH   CIRCUIT.       ^ 


Isaac  L.  HEWITT,  Appt.^ 

9. 

Warren  STORY  eioL 

(MFed.Bep.6ia) 

1«  Mere  declaratlaiui  of  prnxUmm  who 
h&ve  acquired  rights  to  the  use  of 
crater  In  aa  Irri^atlnn^  ditch  are  Insuffl* 
eient  to  lyreserve  those  rlffbts  without  any  aot  or 
deed  In  ▼hidicatlon  or  malntenanoe  of  them, 
when  for  a  period  presoribed  by  the  statute  of 
llmltatiODB  they  take  no  water  from  the  ditch  ez- 
eept  what  to  distributed  to  them  as  sharebolders 
In  an  older  dl&oh  owned  by  an  unlnoorporated 
aswoiation  which  has  assumed  entire  control 
and  use  of  the  later  ditch  as  a  part  of  the  older 


8.  The  rights  of  the  locators  of  a  ditch 
for  irrigation  to  the  use  of  waste  water  after 
supplying  prior  appropriators  are  lost  by  permit- 
ting' the  exclusive  possession,  management,  and 
beneficial  use  of  the  waste- water  ditch  to  be  en- 
Joyed  during  the  season  of  irrigation  for  more 
than  the  statutory  period  of  limitation  as  part  of 
an  older  system,  without  any  use  of  water  there- 
from by  sucb  looatoxB  except  what  is  distributed 
to  them  by  Tlrtue  of  their  ownership  of  shares  in 
the  older  ditch. 

8.  BiiTlkte  in  a  ditch  location  lost  by 
nonuser  cannot  be  reasserted  so  as  to  acquire 
any  rigbt  tfaereln,  except  by  continued  and  ad- 
verse  use  for  the  statutory  period  of  presoriptioo 
or  by  a  new  and  valid  appropriation. 

(Snowies,  Dtotrict  Judge,  dissents.) 


HOEB.— .ilhandofifiient  or  loss  of  righte  of  prior  ap' 
propriatore  of  vfoUr, 

An  abandonment  of  the  rights  of  one  who  has 
appropriated  water  upon  the  pubho  domain  wUl 
not  be  decreed  for  trliiai  matters. 

8o  looff  as  be  In  good  fSith  intends  to  retain  hta 
claim,  and  manlfSsts  that  Intention  by  use  of  the 
water  or  preparations  to  use  it,  hto  right  will  remain 
Intaot.  Bat  ha  will  not  be  permitted  to  retain  a 
eiaim  whioh  be  neither  uses  nor  intends  to  use, 
merely  for  the  purpose  of  preventing  otbers  from 
nsing  it. 

Tlie  law  will  not  presume  an  abandonment  of 
property  in  a  dam  and  ditch  for  mining  purpoees 
from  the  lapse  of  time.  Partridge  v.  llcKlnney, 
lOOal.liO. 

Rights  thns  acquired  may  be  abandoned  or  lost 
by  the  same  means  as  a  right  of  the  same  character 
issoing  out  of  lands  to  which  a  private  title  exists. 
The  rights  of  the  first  appropriator  may  be  lost  by 
the  adverse  possession  of  another.  Yankee  Jlm*s 
Unioii  Water  Go.  v.  Grary,  25  CaL  fiOi,  85  Am.  Dea 
115(1861). 

To  abandon  a  water  right  acquired  by  the  use  of 
water  by  appropriation  there  must  t)e  a  concur- 
rence of  the  aot  of  leaving  It  so  that  it  can  be  ap- 
propriated by  the  next  comer  and  tbe  intention  not 
to  repossess  it.  Ttie  mere  intention  to  abandon  it, 
not  coupled  with  a  giving  up  of  possession  and 
eeasation  of  user,  to  not  suffldent.  nor  will  nonuser 
alone  without  intention  to  abandon  be  held  to 
amount  to  abandonment.   Utt  v.  Frey,  106  GaL  808. 

Belinquishment  of  possession  by  an  appropriator 
subjects  the  water  to  reappropriation.  Smith  v. 
Green  (OaL)  41  Pac  Bep.  lOB. 

Thus,  after  the  water  has  been  allowed  to  return 
into  a  natural  channel  the  appropriator  cannot 
claim  it  as  against  a  subsequent  appropriator. 
Bddy  V.  Simpson,  8  Gal.  S49, 68  Am.  Dec.  408. 

If  water  to  turned  into  a  stream  without  the  in- 
tention of  recapturing  it.  It  to  publiei  jwie  and  be- 
longs to  the  one  having  the  prior  rigbt  of  appro- 
priation to  it>  Davto  V.  Gale,  88  GaL  »,  81  Am. 
DecUL 

Water  wblob  has  been  appropriated  for  a  mill, 


and  after  use  to  allowed  to  flow  down  in  its  accus- 
tomed channel,  to  abondoned  so  as  to  be  subject  to 
appropriation  by  others.  Ortman  v.  Dixon,  IS 
Gal.  88. 

But  turning  artificial  water  Into  a  natural  wateiw 
course  for  the  purpose  of  conducting  it  to  the 
place  of  use  to  net  an  abandonment  of  It,  but  it 
may  be  taken  out  of  tbe  stream  at  that  point  If  the 
quantity  of  natural  water  of  the  stream  to  not 
thereby  diminished  to  the  injury  of  prior  appro- 
priators of  it.  Butte  Ganal  *  D.  Go.  v.  Vaughn,  U 
Gal.  148, 70  Am.  Deo.  780. 

So,  one  who  puts  water  into  a  stream  may  take  It 
out  again  if  he  can  do  so  without  injury  to  a  prior 
appropriator.    Burnett  v.  Whitesldes,  15  GaL  85. 

And  merely  using  tbe  bed  of  a  dry  gulch  as  part 
of  tbe  system  of  ditches  to  conduct  the  water  to 
the  place  where  it  to  to  be  used  does  not  constitute 
an  abandonment  of  It.    Hoffman  v.  Stone,  7  Gal.  4S. 

So,  the  right  of  an  appropriator  to  take  out  ot 
the  stream  the  amount  of  water  originally  appro* 
priated  by  him  cannot  be  defeated  by  hto  letting  a 
portion  of  it  go  back  into  the  stream  after  use, 
which  to  appropriated  by  a  subsequent  locator,  al- 
though the  latter  may  not  be  able  to  get  at  all 
times  the  full  amount  which  he  obtained  at  the 
time  of  bto  first  appropriation.  Brown  v.  Mullin« 
65  Gal.  80. 

Abandonment  to  a  matter  of  intention,  and  there 
to  no  such  thing  as  abandonment  to  a  particular 
person  or  for  a  consideration.  A  conveyance,  by 
an  instrument  In  writing  suffldent  for  that  pur- 
pose, of  the  usufruct  of  the  water  for  a  valuable 
consideration,  to  clearly  not  an  atrandonment.  Mid- 
dle Greek  Ditcb  Go.  v.  Etenry.  15  Mont.  666. 

The  mere  fact  that  several  r^ersons  Joined  In  a 
ditch  have  not  accurately  defined  tbelr  rights 
therein  or  In  the  water  flowing  in  it,  and  have  se- 
lected a  person  to  dtotribute  tbe  water  among 
them,  does  not  operate  as  a  dedication  of  the  ditch 
tp  the  public.    Gate  v.  Sanford,  54  GaL  24. 

Effect  of  nnnuaer. 

In  one  case  it  was  held  that  the  water  rights  se» 
cured  by  the  United  States  statutes  are  righu  be- 


:tM 


Unitbd  States  Cibcuit  Coubt  of  Appbale. 


Nov., 


(Novembor  1, 1804.) 


APPEAL  by  oomplaiDant.  from  a  Judfiinent 
of  the  Circuit  Court  of  tbe  United  States 
for  tbe  Southern  District  of  California  in  favor 
of  defendants  in  an  action  brought  to  establisb 
tbe  rights  of  complainant  to  a  portion  of  tbe 
water  flowing  in  an  irrigation  ditch.  J^f- 
firmed. 

Before    McKenna,     Circuit    Jud^e,     and 
Enowles  and  Hawlej,  District  Judges. 

Statement  by  Hawley«  District  Judge : 
This  is  a  suit  in  equity.'  The  bill  of  com- 
plaint alleges  the  wrongful  and  unlawful 
diversion  of  certain  waters  bv  the  appellees, 
fiixty-seven  in  number,  including  certain  cor- 
porations, companies,  associations,  and  in- 
dividuals, using  and  claiming  water  by  ap- 
propriation from  the  Santa  Ana  river,  in  San 
Bernardino  county,  Cal.  It  pravs  for  a  de- 
cree entitling  appellant  to  a  specific  quantity 
of  water,  and  for  an  injunction,  etc.  The 
bill  was  filed  in  January,  1887.  Appellant 
claims  to  be  the  owner  in  possession,  and  en- 
titled to  the  possession  and  use,  of  888^ 
inches,  under  a  4- inch  pressure,  of  the  waters 
of  the  Santa  Ana  river,  which  he  alleges  were 
appropriated  by  his  predecessors  in  interest 
throujfh  and  by  means  of  a  certain  ditch 


■  known  as  the  **  Berry  Roberts  Waste- Water 
Ditch."  The  Santa  Ana  river  is  an  un- 
navigable  stream  of  running  water,  flowing 
through  sundrv  wild  cafions  and  ravines  in 
the  San  Bernardino  mountains,  and  emerging 
therefrom  into  the  San  Bernardino  valley 
through  the  mouth  of  a  steep  ravine  near 
the  eastern  boundary  of  the  valley;  and 
the  waters  thereof  have  been  and  are  held 
and  owned,  for  many  miles  above  and  1>elow 
the  entrance  to  the  Berry  Roberts  ditch,  ex- 
clusively by  right  of  appropriation,  and  used 
generally  for  the  purpose  of  irrigation.  Long 
prior  to  the  location  of  the  &rry  Roberts 
ditch,  two  appropriations  had  been  made  of 
the  waters  of  the  Santa  Ana  river, — one  by 
means  of  the  North  Fork  ditch,  owned  by  the 
North  Fork  Water  Company,  a  corporation, 
which  taps  the  river  near  the  point  where 
it  debouches  from  the  mountains  into  the 
valley ;  the  other  by  means  of  the  South  Fork 
ditch,  owned  by  an  association  of  individuals 
designated  in  the  bill  of  complaint  as  the 
South  Fork  &  Sunny  side  Division  of  the 
Santa  Ana  river,  which  takes  water  from 
the  river  some  distance  lower  down.  The 
owners  of  these  ditches  have,  at  all  times 
since  acquiring  their  water  rights,  kept  these 
ditches  in  repair.  Prior  to  1860  there  were 
but  few  people  using  the  water  from  the 
ditches,  but,  before  the  Berry  Roberts  ditch 


Jonglniir  to  real  estate  and  are  not  lost  by  mere  non- 
user  short  of  tbe  neoeerary  time  to  acquire  rights 
l>y  adverse  possession,  but  the  right  may  be  lost  by 
an  act  showing  an  intention  to  surrender  and  for- 
eake  tbe  rifrht.    Dodge  v.  Marden,  7  Or.  456. 

But  it  bas  been  held  that  a  failure  to  use  water  Is 
evidence  of  an  intention  to  abandon;  and  If  con- 
tinued for  an  unreasonable  period  it  creates  a  pre- 
sumption of  an  intention  to  abandon;  but  this 
presumption  is  not  conclusive  but  may  be  over- 
oome  by  other  sutBcIent  proof.  Bieber  v.  Frink,  7 
Colo.  148. 

So,  after  a  ditch  by  which  water  was  diverted  for 
mining  purposes  has  fallen  into  disuse  and  has  been 
abandoned,  tbe  water  right  is  destroyed,  and  after 
it  bas  remained  in  this  condition  for  many  years 
no  person  claiming  under  tbe  original  appropna- 
tors  can  divert  tbe  water  through  it  beyond  tbe 
water  ebed  of  the  creek  to  the  Injury  of  a  riparian 
owner.    Kirman  v.  Hunnewill,  08  Cal.  519. 

That  after  tbe  purpose  for  which  tiie  water  is  ap- 
l»ropriated  has  been  acoompilsbed  and  the  appro- 
priators  have  dispersed  and  tbe  water  lias  been 
allowed  to  go  to  waste  for  a  long  time,  after  which 
it  is  sold  for  a  nominal  price,  may  be  received  as 
evidence  of  abandonment.  Davis  v.  GhUe,  S  GaL 
S6. 01  Am.  Dec.  554. 

In  Hewitt  V.  Story,  51  Fed.  Rep.  lOL,  tbe  court 
eays  that  the  mere  assertion  of  title  to  water  em- 
braced by  an  appropriation  is  not  sufficient  to  pre- 
vent an  abandonment  if  it  is  unaccompanied  by 
«cts  in  vindication  and  maintenance  of  it. 

A  ditch  constructed  by  running  a  furrow  and 
•cleaning  it  out  with  a  shovel  will  be  abandoned  if 
it  is  not  used  for  many  years  and  becomes  so  oblit- 
erated as  not  to  be  perceptible  by  persons  driving 
•over  or  plowing  tbe  land  across  which  it  was  run, 
while  the  owners  permit  another  person  to  con- 
«truct  a  ditch  and  take  water  from  tbe  stream 
without  notifying  him  of  tbe  prior  appropriation. 
Dorr  V.  Hammond,  7  Colo.  79. 

That  the  rights  of  an  appropriator  have  been 
settled  by  B  Judicial  decree  will  not  entitle  him  to 
use  the  whole  of  the  water  as  against  subsequent 
appropriators  when  for  more  than  eighteen  years 
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after  bis  original  appropriation,  and  for  move  than 
nine  years  after  the  decree,  he  used  only  part  of  the 
water  allotted  to  him,  and  tbe  subsequent  appropri- 
ators made  use  of  the  excess.  Mew  Mercer  Ditch 
Go.  V.  Armstrong  (Oolo.)  40  Pac  Rep.  8B8. 

The  mere  fact  that  miners  abandoned  the  water 
and  tailings  from  their  flames  for  a  particular 
length  of  time,  on  the  faith  of  wbiob  other  per- 
sons constructed  flumes  to  utilize  the  water  and 
tailings,  does  not  render  It  obligatory  upon  them 
to  continue  to  do  so,  but  they  may  dedde  to  sell 
them  to  a  third  person  and  divert  them  in  another 
direction  so  that  the  persons  who  have  been  accus- 
tomed to  use  tbem  will  be  deprived  of  thenu 
Dougherty  v.  Creary,  80  OaL  280, 89  Am.  Dec  US. 

The  owner  of  a  mining  claim  whoso  flume  dis- 
charges the  refuse  water  into  a  ravine  on  bis  land 
may  extend  his  flume  so  as  to  prevent  tbe  appro- 
priation of  the  water  by  a  third  person  who  has  at- 
tempted to  construct  a  ditch  over  his  land  to  tbe 
mouth  of  tbe  flume  to  take  tbe  abandoned  water. 
Correa  v.  Frietas,  42  CaL  880.  This  Is  put  on  the 
ground  that  tbe  owner  of  a  claim  has  a  right  to 
every  part  of  it,  and  may  prevent  others  from  com- 
ing onto  it. 

Attempt  to  cftofiflw  t4se. 

Tbe  question  of  the  right  to  change  the  place  and 
manner  of  use  Is  treated  in  a  note  to  McGulre  v. 
Brown  (Cat)  post,  — , 

But  so  far  as  such  attempted  change  bas  tieen 
held  to  be  or  not  to  be  an  abandonment,  the  cases 
are  inserted  here. 

Surveying  a  line  for  a  new  ditch  will  not  consti- 
tute an  abandonment  of  a  right  to  appropriate  at 
a  point  where  tbe  water  is  actually  taken  out  and 
applied  to  purposes  ot  irrigation.  Cole  v.  Logan, 
24  Or.  804. 

Where  an  appropriation  of  water  rights  has  tieen 
properly  made,  tbe  cb««nge  of  the  head  of  tbe  ditch 
to  a  point  higher  up  on  tbe  stream,  or  the  building 
of  a  new  ditch  to  carry  the  water,  will  not  work  a 
forfeiture  of  tbe  right.  Greer  v.  Heiser,  16  Oolo. 
806. 

Appropriation  under  the  California  statute  will 
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mim  located,-  the  namber  had  been  largely 
increased.  The  ditches  have  since  been  en- 
larged, and  many  thousands  of  dollars  have 
•been  expended  thereon.  The  actual  extent  of 
the  appropriation  by  the  North  Fork  and 
^ath  Fork  ditches,  prior  to  the  location  of 
the  Berry  Roberts  ditdi,  is  not  clearly  de- 
nned, and,  under  the  views  hereinafter  ex- 
pressed, the  precise  amount  of  water  which 
•each  ditch  is  entitled  to  need  not  be  de- 
termined. Subsequent  to  the  location  of  the 
Berry  Roberts  ditch,  two  appropriations  of 
water  from  the  Santa  Ana  rirer  nearer  its 
bead  have  been  made :  One,  the  Brown  and 
Judson  ditch,  owned  by  the  Redlands  Water 
<)ompany,  a  corporation,  which  was  located 
in  the  sprine  of  18B1,  and  conveys  water  to 
the  town  of  Redlands  for  irrigation  and 
-domestic  purposes.  Every  year  since  its  con- 
struction, extensions  and  improvements,  in- 
volving large  expenditures  of  money,  have 
been  noAde.  The  other,  the  Bear  Valley  dam 
^and  reservoir,  owned  by  the  Bear  valley 
Liuad  &  Water  Company,  a  corporation,  was 
located  in  June,  18&.  This  corporation,  in 
the  sprinff  of  1888,  bought  8,000  or  4,000 
4usre8  of  land  situated  in  the  lower  portion 
•of  Bear  viJley,  and  constructed  a  dam  at  the 


point  where  the  lower  edge  of  the  valley 
adjoins  the  head  of  Bear  cafLon,  for  the  pur- 
pose of  obtaining,  above  that  dam,  the  water 
that  would  ptherwise  have  run  to  waste  in  the 
winter  and  spring  months.  This  dam  is  of 
granite  masonry,  20  feet  thick  at  its  base, 
about  60  feet  high,  and  800  feet  long,  forminic 
a  lake  about  5  miles  long  and  over^  of  a  mile 
wide,  of  an  average  depth  of  about  18  feet. 
Bear  creek  is  fed  by  small  tributaries  which 
come  into  it,  at  different  points,  all  of  the 
way  from  where  it  leaves  Bear  valley  down 
to  its  junction  with  the  Santa  Ana  river. 
The  construction  of  the  dam  does  not  appear 
to  have  affected  the  flow  of  water  down  Bear 
creek  during  the  irrigating  season.  The 
Berry  Roberts  ditch  was  located  in  1869,  by 
Berrv  Roberts,  Henry  Suverkrup,  and  George 
A.  Craw,  as  a  waste- water  ditch  appropriat- 
ing *'the  waste  water  of  the  Santa  Ana  river* 
remaining  therein  after  the  North  Fork  and 
South  Fork  ditches  should  be  fully  supplied. 
The  locators  of  the  Berry  Roberts  ditch,  at 
the  time  of  its  location,  occupied,  possessed, 
and  claimed  separate  and  distinct  portions  of 
land  situated  in  section  16,  township  1  S., 
range  8  W.  of  the  San  Bernardino  meridian. 
Roberts  claimed  160  acres,  and  Suverkrup 


not  defeat  or  extlnffuish  anj  prior  rljrht.  Alta 
Land  Ik  W.  Co.  v.  Hanoook,  85  Oal.  219. 

Tbepoetinff  of  a  second  notloeof  appropriation 
while  diligently  prosecuting  work  to  complete  the 
■appropriation  under  the  first  notice  does  not  aban- 
don the  flnt  olaioL  Usffood  v.  Bl  Dorado  Water 
A  D.  O.  Min.  Ck>.  M  ObL  ffTL 

If  the  approprlatlop  is  for  mining  purposes  gen- 
«raUjr,  to  be  osed  at  various  points,  an  abandon- 
ment cannot  be  claimed  when  the  mine  to  which  it 
is  itast  applied  is  exhausted.  Lowden  v.  Vrey,  67 
0>L474. 

If  the  approprlator  constantly  uses  the  water 
whioli  he  hM  appropriated  for  irrigation  purposes, 
the  mere  fact  that  from  time  to  time  he  changes 
the  ditches  from  which  It  Is  taken  will  not  consti- 
tute an  abandonment  of  his  right.  Kleinichmldt  v. 
•Greiser,UMont.4Bi. 

The  sale  by  a  mill  owner  to  the  owner  of  a  ditch 
Idgher  up  on  the  stream  does  not  abandon  his  right 
4M  against  an  appropriator  below  his  mill,  but  If  the 
upper  dit<di  f»wner  permits  the  water  to  flow  down 
-past  the  mill,  the  mill  owner  Is  entitled  to  use  it* 
McDonald  v.  Askew,  2B  OaL  SOO. 

The  attempt  to  convey  a  water  right  by  an  imper- 
fect deed  operates  as  an  abandonment  of  the  title 
'Obtained  by  appropriation  thereof.  Barkley  v. 
Tle]eke,2Hont.6a. 

^handoftmeiit  fynvenUd  by  vm» 

The  fisots  that  but  little  water  was  used  from  a 
-ditch,  and  that  the  ditch  became  so  obstructed  that 
but  little  water  would  flow  In  it,  do  not  establish 
4in  abandoumeat  where  It  appears  that  the  ditch 
was  used  continuously  to  convey  water  for  domes- 
tic purpo9<98  and  to  some  extent  for  irrigation,  and 
that  the  intention  of  the  owner  to  retain  a  right 
was  made  manifest  to  the  one  claiming  the  aban- 
donment.   Utt  V.  Frey,  100  Cal.  898. 

Where  a  person  gains  a  right  In  one  appropriar 

tloD  of  water  for  irrigation  purposes  as  a  tenant  in 

•<}ommon,  and  then  proceeds  with  reasouable  dili- 

.genoe  to  get  his  land  under  cultivation,  the  mere 

fact  that  for  the  land  tilled  he  utilizes  water  from 

another  stream  which  is  more  convenieot  and  con- 

-ttoues  to  do  so  for  seven  years  until  all  the  land 

near  the  other  stream  is  under  cultivation,  when 


he  inunediately  proceeds  to  utilise  the  water  of 
the  first  appropriation  for  the  remainder  ot  the 
land,  will  not  constitute  abandonment  of  the  rights 
CO  that  water.    Moss  v.  Boss  (Or.)  41  Pac.  Bep.  000. 

A  person  may  abandon  an  Irrigating  ditch  with- 
out abandoning  his  water  rights.  Such  rights  may 
be  abandoned  by  nonuser,  but  so  long  as  the  appro- 
priator continues  to  use  such  rights  without  any 
unreasonable  voluntary  cessation,  an  abandon- 
ment will  not  he  presumed  against  him.  Nichols 
V.  Mcintosh,  10  Colo.  SB. 

Abandonment  will  not  be  shown  by  the  fact  that 
a  ditch  was  permitted  to  be  filled  up  under  tlie 
agreement  that  the  one  filling  It  should  clean  it  out 
which  he  was  never  compelled  to  do,  nor  from  the 
fact  that  the  portion  of  the  ditch  beyond  the  fill  was 
silo  wed  to  remain  unused,  if  the  water  was  put  to 
a  beneficial  use  elsewhere.  Wimer  v.  Simmons 
(Or.)  88  Pac.  Bep.  0. 

Failure  for  thirteen  years  to  enlarge  the  acreage 
first  put  under  cultivation  will  work  an  abandon- 
ment of  the  water  appropriated  for  the  portion  of 
the  land  which  has  not  been  reduced  to  cultivation. 
Low  V.  Bizor,  25  Or.  651  dSM). 

But  failure  to  use  the  water  for  the  purpose  for 
which  it  was  appropriated  will  not  constitute  an 
abandonment  if  during  the  years  in  which  it  was 
not  used  there  was  not  a  sufficient  quantity  to  sup- 
ply the  requisite  amount  for  that  purpose.  Mo* 
Oauley  v.  McKeig,  8  Mont.  880. 

D6c(aionB  under  statulss. 

Under  the  Osllfomla  statutes  mere  nonuser  of 
the  approprlator*s  right  for  a  period  of  five  years 
will  constitute  a  forfeiture  of  it  as  against  persons 
who  have  acquired  the  government  title  since  the 
appropriation.  Smith  v.  Hawkins  (Od.)  tf  Pac 
Bep.  458. 

If  the  end  of  a  ditch  Is  filled  up  by  a  landslide  and 
not  opened  or  used  again  for  nine  or  ten  years 
there  will  be  an  abandonment  of  the  right  under 
the  Oregon  statute,  providing  that  if  a  ditch  Is 
abandoned  and  thereafter  for  one  year  the  claim- 
ant shall  cease  to  exercise  acts  of  ownership  over 
the  same  he  shall  be  deemed  to  have  lost  all  oiHim 
thereto.    Ison  v.  Nelson  Min.  Co.  47  Fed.  Uep.  IML 
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and  Craw,  fn  the  aggregate,  240  acres.  The 
ditch  constructed  bj  them,  and  through 
which  they  appropriated  the  waste  water, 
tapped  the  river  on  the  south  side  between  the 
bead  of  the  North  Fork  and  the  South  Fork 
d  i  tches.  At  the  ti me  the  Berry  Roberts  d i tch 
was  located,  and  for  many  years  thereafter, 
there  existed  in  San  Bernardino  county  a 
board  of  water  commissioners,  created  by  an 
act  of  the  legislature  of  the  state  of  Cali- 
fornia, whose  duties  were  to  regulate  the 
distribution  of  water  in  accordance  with  the 
rights  of  the  parties  In  interest,  and  they 
were  invested  with  authority  to  appoint 
water  overseers,  etc.  In  the  records  kept  by 
this  board  appears  the  following  entry : 

"By  request  of  Henry  Suyerkrup,  Berry 
Roberts,  and  G.  A.  Craw,  W.  T.  Morris  anH 
£.  Kerfoot,  water  commissioners  for  San 
Bernardino  county,  California,  located  a 
water  ditch  to  be  known  as  the  'Berry  Roberts 
Ditch.  *  The  water  claimed  by  the  aforesaid 
parties  for  th'is  ditch  is  the  waste  water  of 
the  Santa  Ana.  river,  taken  out  in  the  south- 
east bank  of  said  river  about  4  miles  north- 
east from  section  16,  township  No.  1  south, 
range  No.  8  west,  San  Bernardino  meridian, 
running  thence  nearly  a  southwest  direction 
to  the  said  16th  section,  and  to  be  used  for 
irrigating,  and  to  be  equally  apportioned 
among  said  parties  on  the  land  of  the  said 
16th  section  owned  by  said  parties ;  and  also 
Berry  Roberts  was  appointed  overseer  for  the 
aforesaid  ditch  for  the  present  vear. 

"  Done  on  the  19th  day  of  February,  a.  d. 
1870. 

«W.  T.  Morris. 
"E.  Kerfoot." 

Roberts  thereupon  took  charge  of  the  Berry 
Roberts  ditch,  and  with  Suverkrup  and  Craw 
conducted  the  waste  water  running  therein 
to  their  respective  lands,  in  section  16,  for 
irri  gati  on  and  domestic  purposes.  The  1  ands 
which  thev  then  had  under  cultivation 
amounted.  In  the  aggregate,  to  not  exceeding 
over  100  acres,  about  60  acres  thereof  bein^i: 
in  grain,  and  the  balance  in  fruit  trees  and 
vegetables.  They  permitted  one  or  more  of 
their  neighbors  to  participate  in  the  use  of 
the  water  on  condition  that  they  should  con- 
tribute to  the  necessary  repairs  of  the  ditch. 
In  1870,  Roberts  conveyed  his  interest  in  the 
160  acres  of  land  claimed  by  him,  together 
with  his  interest  in  the  Beirv  Roberts  ditch 
and  the  waste  water,  to  one  Ball,  who  there- 
upon succeeded  Roberts  as  water  overseer. 
In  1872,  Craw  conveyed  his  interest  in  160 
acres  of  land  claimed  by  him  to  Suverkrup, 
and  also  his  -interest  in  the  Berry  Roberts 
ditch  and  in  the  waste  water.  During  the 
years  1870,  1871,  and  1872,  the  then  owners 
of  the  Berry  Roberts  ditch  used  the  waste 
water  running  therein,  at  all  times  when  they 
could  get  any  water,  tor  the  irrigation  of  the 
lands  which  they  then  had  under  cultivation  ; 
but  the  waste  water  running  in  said  ditch 
was  wholly  insufficient  to  supply  their  needs. 

There  is  more  or  less  confusion  in  the  testi- 
mony as  to  the  name  of  the  South  Fork  ditch. 
It  is  sometimes  called  ** South  Fork,**  some- 
times "Sunnyside  Division  of  South  Fork," 
but  more  frequently,  In  relation  to  its  con- 
nection with  the  JxTTy  Roberts  ditch,  it  is 
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designated  as  the  *" Timber  Ditch,'  by  which 
name  it  will  hereafter  be  called.  Upon  as- 
certaining the  fact  that  no  reliance  could  be 
placed  in  the  supply  of  waste  water  from  the 
Berry  Roberts  aitch  during  the  irrigating 
season.  Ball  purchased  40  shares  in  the  Tim- 
ber ditch  and  in  the  water  appropriated 
therein,  and  Suverkrup  purchased  80  shares 
in  the  Timber  ditch  and  in  the  water  flowing 
therein.  The  quantity  of  water  thus  acquired 
by  them  was  diverted  through  the  Berry 
Roberts  ditch  to  their  respective  tracts  of 
land  in  section  16.  Subsequently,  by  the 
consent  of  Ball  and  Suverkrup,  various  other 
owners  of  shares  in  the  Timber  ditch  ap- 
propriation diverted  and  conducted  the  quan- 
tity of  water  to  which  they  were  respectively 
entitled,  by  virtue  of  their  interests  in  the 
Timber  ditch,  through  and  by  means  of  the 
Berry  Roberts  ditch.  The  Berry  Roberts 
ditch  continued  in  charge  of  the  water  over- 
seers appointed  by  the  board  of  water  com- 
mlssioners.  In  June,  1874,  Suverkrup  con- 
veyed his  interest  in  the  240  acres  of  land 
then  claimed  and  possessed  by  him,  together 
with  his  interest  m  the  Berry  Roberts  ditch 
and  in  the  waste  water,  and  also  the  80  shares 
in  the  Timber  ditch,  to  one  Borron,  the  im- 
mediate predecessor  of  appellant.  During 
the  year  1874,  while  Ball  and  Borron  were 
diverting  and  using  the  water  belonging  to 
them  as  share  owners  in  the  Timber  ditch 
through  the  Berry  Roberts  ditch,  some  of  the 
other  owners  of  shares  in  the  Timber  ditch 
applied  to  them  for  permission  to  divert  and 
conduct  the  water  belonging  to  their  shares 
in  the  Timber  ditch  through  the  Berry 
Roberts  ditch.  Permission  was  given  upon 
the  condition  that  the  parties  should  con- 
tribute and  aid  in  enlarging  and  repairing 
the  Berry  Roberts  ditch,  which  condition 
they  complied  with.  After  the  year  1874, 
no  water  was  taken  from  the  river  tlirough 
the  Timber  ditch ;  but  all  of  the  water  there- 
tofore diverted  through  and  by  means  of  the 
Timber  ditch  was  thereafter  diverted  through 
and  by  means  of  the  Berry  Roberts  ditch,  and 
the  owners  of  shares  in  the  Timber  ditch  ap- 
propriation (with  but  few,  if  any,  excep- 
tions) continued  to  use  the  water,  to  which 
they  were  entitled  by  virtue  of  that  ap- 
propriation, through  the  Berry  Roberts  ditch, 
it  is  not  shown  that  permission  to  make  this 
change  was  granted  to  any  considerable  num- 
ber or  the  snareholders  in  the  Timber  ditch 
appropriation ;  but  it  does  affirmatively  ap- 
pear that  the  shareholders  in  the  Timber 
ditdti  took  actual  possession  and  control  of 
the  Berry  Roberts  ditch,  and  through  it 
diverted  and  conducted  the  water  that  had 
theretofore  been  diverted  and  conducted  by 
means  of  the  Timber  ditch.  As  early  as  1877, 
if  not  before,  all  of  the  water  diverted  through 
the  Berry  Roberts  ditch  was  distributed  by 
the  water  overseer  in  cliarge,  and  was  used 
by  the  respective  claimants  of  it,  including- 
Ball  and  Borron,  in  proportion  to  the  num- 
ber of  shares  held  by  them  in  the  Timber 
ditch  appropriation.  The  Berry  Roberts 
ditch  was  enlarged  and  kept  in  repair  by  the 
parties  so  using  it,  and  during  the  year  1877» 
upon  application  to  the  board  of  water  com- 
missioners, a  change  was  made  in  its  route^ 
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and  in  the  place  of  its  divcralon  of  the  water 
from  ibe  riTer,  in  order  to  avoid  a  sand  wash 
Trhich  caused  a  loss  of  water.  The  board  of 
water  commissioners  then  directed  that  the 
ditch  shoold  thereafter  be  known  as  the 
"*  South  Fork  of  Santa  Ana. "  In  1878  anotlier 
change  was  made,  by  the  construction  of 
what  is  designated  by  some  of  the  witnesses 
as  the  "Stone  Ditch,"  and  referred  to  by 
others  as  Uie  "  South  Fork  Sunnyside  Division 
Ditch."  After  this  change  was  made,  the 
water  running  in  the  Santa  Ana  river  during 
the  irrigating  season  was  all  absorbed  and 
taken  in  nearly  equal  quantities  by  the  North 
Fork  and  South  Fork  ditches.  The  Sunnyside 
Division  of  the  South  Fork  ran  into  the  old 
Berry  Roberts  waste -water  ditch  about  one 
mile  from  where  the  water  was  taken  out  of 
the  river.  The  water  diverted  and  conveyed 
by  means  of  the  South  Fork  or  Timber  ditch, 
wiUi  its  divisions  and  systems  of  conducting 
the  water,  continued  to  be  allotted  to  the 
respective'claimants  therein  in  the  proportion 
of  uia  tiumber  of  shares  held  by  them.  It  was 
80  allotted,  diverted,  and  used  for  more  than 
five  years  during  Borron's  ownership,  and 
during  all  that  time  Borron  in  person,  or  by 
his  authorized  agent.  Col.  Tolles,  acquiesced 
in  and  accepted  such  allotment  of  the  waters 
flowing  in  the  ditch.  In  October,  1881, 
Borron  contracted  to  sell  his  land  and  water 
rights  to  appellant,  and  the  sale  was  per- 
fected, and  the  deed  therefor  was  executed 
and  delivered  in  the  spring  of  1882 ;  and  the 
water  was  continuously  thereafter  allotted, 
diverted,  and  used  the  same  as  before  the 
sale.  It  appears  from  the  testimony  that  an 
inch  of  water  is  sufficient  to  irrigate  from'  6 
to  0  acres  of  land,  and  is  considered  to  be  of 
the  value  of  $1,000  for  the  purposes  of  irriga- 
tion, i 

The  circuit  court,  upon  a  review  of  the 
facts,  found,  as  a  conclusion  of  law,  ^that 
there  waa  an  abandonment  by  the  immediate 
grantor  of  the  complainant,  as  well  as  by  the 
complainant  himself,  of  the  water  embraced 
by  the  appropriation  upon  which  the  suit  is 
based. "  and  upon  this  ground,  without  any 
consideration  of  the  other  points  involved  in 
the  case,  dismissed  the  bill  of  complaint,  and 
rendered  Judgment  in  favor  of  appellees  for 
their  costs.  EeiHit  v.  JStcry,  51  Fed.  Rep. 
101. 

Meur$,  W.  F.  Herrln  and  H.  I«.  Gear 

for  appellant. 
Mr,  B.  E.  HoQgrhton  for  appellees. 

H»wlear9  District  Judge,  delivered  the 
opinion  or  the  court : 

The  argument  of  this  case  extended  over  a 
very  wide  range,  embodying  within  its  scope 
nearly  everv  principle  that  has  ever  been 
enunciated  by  the  courts,  touching  in  any 
manner  upon  the  question  of  the  rights  of 
appropriation  of  water  from  the  public 
streams  or  upon  private  lands, —the  in- 
cipiency  of  such  rights,  the  manner  of  their 
acquisition,  how  they  may  be  kept  up  and 
maintained,  and  in  what  manner  and  under 
what  circumstances  such  rights  may  be  lost. 
We  consider  the  law  to  be  well  settled  that 
the  right  to  water  flowing  in  the  public 
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streams  may  be  acquired  by  an  actual  ap- 
propriation of  the  water  for  a  beneficial  use ; 
that,  if  it  is  used  for  irrigation,  the  ap- 
propriator  is  only  entitled  to  the  amount  of 
water  that  is  necessary  to  irrigate  his  land 
by  making  a  reasonable  use  of  the  water; 
that  the  object  had  in  view  at  the  time  of  the 
appropriation  and  diversion  of  the  water  is 
to  be  considered  in  connection  with  the  ex- 
tent and  right  of  appropriation ;  that  if  the 
capacity  of  the  flume,  ditch,  canal,  or  other 
aqueduct,  bv  means  of  which  the  water  is 
conducted,  Is  of  greater  capacity  than  is 
necessary  to  irrigate  the  lands  of  the  ap- 
propria  tor,  he  will  be  restricted  to  the 
quantity  of  water  needed  for  the  purposes  of 
irrlgflftion,  for  watering  his  stocK,  and  for 
domestic  use;  that  the  same  rule  applies  to 
an  appropriation  made  for  any  other  use  or 
purpose :  that  no  person  can,  by  virtue  of  his 
appropriation,  acquire  a  right  to  any  more 
water  than  is  necessary  for  the  purpose  of 
his  appropriation ;  that,  if  the  water  is  used 
for  the  purpose  of  irrigating  lands  owned 
by  the  appropriator,  the  right  is  not  confined 
to  the  amount  of  water  used  at  tlie  time  the 
appropriation  is  made.  He  would  be  en- 
titled, not  only  to  his  needs  and  necessities 
at  that  time,  but  to  such  other  and  further 
amount  of  water,  within  the  capacity  of  his 
ditch,  as  would  be  required  for  the  future 
improvement  and  extended  cultivation  of  his 
lands,  if  the  right  is  otherwise  kept  up  ;  that 
the  intention  of  the  appropriator.  his  object 
and  purpose  in  making  the  appropriation, 
his  acts  and  conduct  in  regard  thereto,  the 
quantity  and  character  of  land  owned  by  him, 
his  necessities,  ability,  and  surroundings, 
must  be  considered  by  the  courts,  in  connec- 
tion with  the  extent  of  his  actual  appropria- 
tion and  use,  in  determining  and  defining  his 
rights;  that  thejnere  act  of  commencing  the 
construction  of  a  ditch  with  the  avowed 
intention  of  appropriating  a  given  quantity 
of  water  from  a  stream  gives  no  right  to  the 
water  unless  this  purpose  and  intention  are 
carried  out  by  the  reasonable,  diligent,  and 
effectual  prosecution  of  the  work  to"  the  final 
completion  of  the  ditch,  and  diversion  of  tlie 
water  to  some  beneficial  use ;  that  the  rights 
acquired  by  the  appropriator  must  be  exer- 
ciMd  with  reference  to  the  general  condition 
of  the  country  and  the  necessities  of  the 
community,  and  measured  in  its  extent  by 
the  actual  needs  of  the  particular  purpose 
for  which  the  appropriation  is  made,  and 
not  for  the  purpose  of  obtaining  a  monopoly 
of  the  water,  so  as  to  pre  vent 'its  use  for  a 
beneficial  purpose  by  o^her  persons :  that  the 
diversion  of  the  water  ripens  into  a  valid 
appropriation  only  where  it  is  utilized  by 
the  appropriator  for  a  beneficial  use ;  tliat  the 
surplus  or  waste  water  of  a  stream  may  be 
appropriated,  subject  to  the  rights  of  prior 
appropriators,  and  such  an  appropriator  is 
entitled  to  use  all  such  waters ;  that,  in  con- 
troversies between  prior  and  subsequent  ap- 
propriators of  water,  the  question  generally 
is  whether  the  use  and  enjoyment  of  tlie 
water  for  the  purposes  to  which  the  water 
is  applied  by  the  prior  appropriator  have 
been  in  any  manner  impaired  by  the  acta 
of  the  subsequent  appropriator.    These  gen- 
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eral  principles  are  of  uniyenal  application 
throughout  the  states  and  territories  of  the 
Pacific  coast.  They  hare,  in  one  form  or 
another,  been  declared,  upheld,  and  main- 
tained by  the  courts  by  a  uniform  current  of 
decisions  in  California  ever  since  the  decision 
in  Eddy  v.  Bimpton,  8  Cal.  249,  58  Am.  Dec. 
408.  We  cite  a  few  of  the  many  cases  upon 
this  subject :  Kelly  t.  Naioma  Water  Co,  6 
Cal.  106;  Kimball  v.  Qearlvart,  12  Cal.  28; 
Ortman  y.  Dixon,  18  Cal.  84;  Weaver  v. 
Bureka  Lake  Go,  15  Cal.  274 ;  McKinney  w. 
^mith,  21  Cal.  874;  HiU  v.  Smith,  27  Cal. 
476 ;  Nevada  Water  Go.  y.  Pou>eU,  84  Cal.  109, 
91  Am.  Dec.  685 ;  Nevada  County  dt  8,  Canal 
Co,  ▼.  Kidd,  87  Cal.  288 ;  MiteheU  v.  Amador 
Canal  d  Min,  Co,  75  Cal.  482;  Pereffoy  v. 
MeKiwick,  79  Cal.  672;  Cal.  Civ.  Code, 
g§  1410  et  9eq,  The  same  rules  prevail  in 
Nevada :  LohdeU  v.  &mp9on,  2  Nev.  274.  90 
Am.  Dec  687 ;  Ophir  Silver  Min.  Co,  v.  Car- 
penter, 4  Nev.  584,  97  Am.  Dec.  550 ;  Proctor 
y.  Jenninge,  6  Nev.  83,  8  Am.  Rep.  240; 
Bamee  y.  Sabron,  10  Nev.  218;  Simpson 
y.  Williams,  18  Nev.  482.  In  Colorado: 
Wheeler  v.  Northern  Colorado  Irrigation  Co, 
10  Colo.  588 ;  PlatU  Water  Co,  v.  Northern 
Ooiarado  Irrigation  Co,  12  Colo.  525 ;  Comhs 
y.  Agricultural  Ditch  Co,  17  Colo,  146 ;  Fort 
Morgan  Land  d  C.  Co,  v.  South  Platte  IHtcfi 
Co,  18  Colo.  1.  In  Idaho:  Conant  v.  Jones 
(Idaho)  82  Pac.  Rep.  250.  See  also  Atchison 
y.  Pisterson,  87  U.  S.  20  Wall.  507,  22  L.  ed. 
414;  Basey  y.  OaHaaher,  87  U.  S.  20  Wall. 
670,  22  L.  ed.  452 ;  Broder  v.  Natoma  Water 
S  Min.  Co,  101  U.  8.  276,  25  L.  ed.  791 ; 
Gould,  Waters,  gS  228  et  seq.;  Kinne,  Irriga- 
tion, §g  150  et  seq.  In  the  light  of  these 
principles  and  authorities,  it  is  evident  that 
neither  appellant  nor  his  predecessors  in  in- 
terest ever  acquired  any  right  by  appropria- 
tion to  the  extent  of  water  now  claimed  by 
him. 

But  the  contention  of  appellees  is  that  ap- 
pellant is  not  entitled  to  any  amount  what- 
ever, under  or  by  virtue  of  any  appropriation 
that  was  made  of  the  waste  water  flowing  in 
the  Berry  Roberts  ditch  upon  which  this  suit 
was  brought ;  that  such  riffhtii  as  were  ever 
acquired  by  such  appropriation  were  either 
abandoned  or  lost  b^  nonuser,  bv  the  statute 
of  limitations,  which  is  specially  pleaded, 
and  by  the  prescriptive  rights  acquired  by  a 
portion  of  the  appellees,  and  that  appellant 
IS  estopped,  by  the  line  of  conduct  and  action 
<J  himself  and  his  predecessor  in  interest 
from  asserting  any  right  or  claim  to  such 
waters  for  the  purpose  of  irrigating  his  lands. 
Grouping  these  questions  together  for  the 
brevity  of  discussion,  it  mav  be  said  that, 
if  any* of  them  are  well  founded  in  fact,  the 
judgment  of  the  circuit  court  in  dismissing 
the  bill  should  be  sustained.  The  legal  prin- 
ciples in  regard  thereto  are  well  settled.  The 
general  principles  pertaining  to  an  abandon- 
ment of  water  rights,  which  are  applicable 
to  this  case, are  clearly  summed  up  in  61ack*s 
Pom.  Water  Rights,  §  96,  where  it  is  stated 
that  the  previous  sections  **recoprnize  the 
fact  that  there  may  be  an  abandonment  of 
the  exclusive  right  to  divert  and  use  water 
acquired  by  or  resulting  from  a  prior  ap- 
propriation ;  that  such  an  abandonment  may  | 
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be  made  either  after  the  prior  appropriatioii> 
has  become  perfect  and  complete,  and  the^ 
right  under  it  vested,  or  while  It  is  yet  im- 
perfect and  incomplete,  and  the  right  under 
It  remains  inchoate;  and,   finally,   that  an- 
abandonment  may  be  express  and  immediate, 
by  the  intentional  act  of   the  appropriator, 
or  may  be  implied  from  his  neglect,  fai lure- 
to  use  due  diligence  in  the  construction  of 
his  works,  nonuser  of  them  after  completion^ 
and  the  like.     The  general  doctrine  concern- 
ing the  effect  of  such  an  abandonment,  at 
whatever  time  or  in  whatever  manner  made, 
is    well    settled.     The    prior   appropriator 
thereby  loses  all  of  his  exclusive  rights  to 
take  or  use  the  water  which  he  had  acquired^ 
or  might  have  acquired,  by  his  appropria- 
tion ;  and  he  cannot,  after  an  abandonment^ 
reassert  his  original  right  to  the  same,  or  the 
same  amount  of  water,  as  against  a  seconci 
or  other  subsequent  claimant  who  has  taken, 
proper  steps  to  effect  an  appropriation  there* 
of." 

In  Yankee  Jim*s  Union  Water  Co,  v.  Crary, 
25  Cal.  509,  85  Am.  Dec.  145,  the  court  said  r 
**The  right  of  the  first  appropriator  may  be 
lost  in  whole  or  in  some  limited  portions, 
by  the  adverse  possession  of  another.     And 
when  such  person  has  had  the  continued, 
uninterrupted,  and  adverse  enjoyment  of  the 
watercourae,  or  of  some  certain  portion  of  it, 
during  the  period  limited  by  the  statute  of 
limitations  for  entry  upon  lands,  the  law 
will  presume  a  grant  of  tne  right  so  held  and 
enjoyed  by  him." 

in  Davis  v.  Qale,  82  Cal.  84,  91  Am.  Dec. 
554,  the  court  said:  ''A  party  acquires  a 
right  to  a  given  quantity  of  water  by  ap- 

Sropriation  and  use,  and  he  loses  that  right 
y  nonuse  or  abandonment.     Appropriation, 
use,  and  nonuse  are  the  tests  of  his  right.* 

In  Smith  V.  Logan,  18  Nev.  154,  the  court 
said  :  "  The  findings  show  that  from  the  year 
1861  until  1867,  inclusive,  Logan  irrigated 
from  10  to  85  acres  of  1  and.  Duri ng  the  years 
1868,  1869,  and  1870  he  made  no  use  of  the 
waters,  and  in  1871  and  1872  he  irrigated  but 
5  acres.  During  these  five  years  plaintiff 
and  his  predecessors  in  interest  used  the 
waters  of  the  creek  under  their  appropria- 
tions adversely  to  Logan.  They  therefore 
acquired  the  right  to  so  much  of  the  waters 
appropriated  by  Logan  as  he  failed  to  use  dur- 
ing the  period  limited  by  the  statute  of 
limitations." 

Section  1007  of  the  Civil  Code  of  California 
provides  that  "occupancy  for  the  period 
prescribed  by  the  Code  of  Civil  Procedure  is 
sufficient  to  bar  an  action  for  the  recovery 
of  the  property,  confers  a  title  thereto,  de> 
nominated  a  title  bv  prescription,  which  is 
sufficient  against  all." 

Section  1411,  under  the  title  of  "Water 
Rights,"  declares  that  ^'the  appropriation 
must  be  for  some  useful  or  beneficial  purpose, 
and  when  the  appropriator  and  his  successor 
in  interest  cease  to  use  it  for  such  a  purpose,, 
the  right  ceases." 

The  acts  and  conduct  of  appellant  and  of 
his  predecessors  in  interest,  relative  to  the 
use  of  the  Berry  Roberts  ditch  by  the 
owners  of  the  South  Fork  Company  as  part 
of  their  system  for  conveying  the  water  which 
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belonged  to  the  South  Fbfk  ditch  by  right  of 
prior  appropriation,  are  inconsistent  with  the 
claim  made  in  the  bill  of  complaint.  In 
order  to  ayoid  the  force  and  effect  of  this  evi- 
dence, appelant  contends  tiiat  the  original 
right  of  appropriation,  as  accjuired  by  the 
locators  of  the  ^rry  Roberts  ditch,  has  been 
preserved  and  maintained  by  the  assertions 
of  Borron  and  appellant  at  various  times  dur- 
ing their  respective  ownership  of  the  land, 
and  during  the  time  they  were  exclusivelv 
using  the  30  inches  of  water  from  the  South 
Fork  or  Timber  ditch,  **that  they  were  en- 
titled to  the  water  embraced  by  the  waste- 
water appropriation."  Such  declarations  by 
word  of  mouth,  unaccompanied  by  any  act 
or  deed  in  vindication  and  maintenance  of 
them  within  the  period  prescribed  by  the 
statute  of  limitations, are  wholly  insufficient 
to  keep  alive  the  rights  they  had  previously 
acquired  by  the  appropriation  and  use  of 
the  waste  water  in  the  Berry  Roberts  dit^h 
for  the  purpose  of  irrigation  durin/^;  the  ir- 
rigating season.  In  Vox  v.  Clough^  70  Cal. 
34'7,  the  .court  said :  *'If  the  defendants  used 
and  held  the  water  adversely  for  five  years 
next  before  suit  was  brought,  the  mere  dis- 
puting their  right  to  such  possession  by  the 
plaintiffs  would  not  prevent  the  bar  of  the 
statute.  .  .  .  The  seventh  finding  might 
be  literally  true, — that  is,  defendants  and 
their  grantors  might  have  'claimed  the  right- 
to  the  exclusive  use  of  all  the  waters, ' — and 
yet  they  may  never  have  been  for  a  moment 
in  possession  of  any  sudi  waters." 

No  heed  was  ever  given — no  attention  ever 
paid — to  the  asserted  claim  of  ownership 
made  by  Borron  or  appellant.  The  asserted 
claim  was  never  recognized  or  in  any  manner 
respected  by  any  of  the  appellees,  nor  by  any 
of  the  parties  using  the  Berry  Roberts  ditch 
for  the  purpose  of  conveying  the  water  of  the 
South  Fork  ditch  therein.  The  contention 
of  appellant  that  the  use  of  the  Berry  Roberts 
ditch  was  consented  to  by  appellant  and  his 
grantor,  and  only  amounted  to  a  temporary 
license,  which  was  revocable  at  their  will 
and  pleasure,  is  not  sustained  by  the  facts. 
The  suit  is  without  merit,  and  devoid  of 
any  equity  whatever.  Appellant's  rights  to 
water  for  the  purpose  of  irrip;ation  have  not 
been  impaired.  Whatever  rights  he  or  his 
grantor  ever  had  to  the  waste  water  during 
Uie  irrigating  season  have  been  lost  by  their 
conduct  and  by  their  nonuse  of  the  water,  and 
appellant  is  not  in  a  position  toxiomplain  of 
the  use  of  the  waters  of  the  Santa  Ana  river 
by  other  parties. 

To  recapitulate :  The  locators  of  the  Berry 
Roberts  ditch  claimed  the  waste  water  of  the 
river  to  irrigate  their  lands  situate  in  section 
16.  After  a  few  years  they  discovered  that 
such  waters  were  wholly  insufficient  for  such 
purpose  ,  that  said  ditch  and  tlie  water  rights 
acquired  by  its  construction  could  not  be 
relied  upon  to  furnish  water  during  the  dry 
or  irrigating  season ;  that,  to  quote  the  lan- 
guage of  one  of  the  witnesses,  the  water  was 
so  scarce  that  the  land  was  liable  to  ''dry  up 
and  blow  away."  The  locators  then,  for  the 
purpose  of  obtaining  the  necessary  quantity 
of  water  to  irrigate  their  lands  which  were 
fit  for  cultivation,  procured,  by  agreement 
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and  purchase,  certain  interests  in  the  watera 
flowing  in  the  South  Fork  or  Timber  ditch, 
which,  with  the  North  Fork  ditch,  had  a 
prior  right  to  the  waters  of  the  Santa  Ana 
river,  as  aeainst  the  Berry  Roberts  ditch. 
After  acquiring  the  waters  of  this  ditch,  they 
and  their  grantees  stopped  using  any  of  the 
water  they  had  formerly  appropriated.  They 
succeeded  in  making  an  agreement  with  some 
other  owners  of  the  South  Fork  to  convey  the 
waters  from  said  ditch  over  into  the  channel 
of  the  Berry  Roberts  ditch,  and  prior  to  1877 
all  the  owners  consented  to  this  change  of  the 
waters,  and  united  in  its  use.  The  ownera 
of  the  South  Fork  ditch  took  absolute,  com- 
plete, and  exclusive  possession,  use,  and 
control  of  the  Berry  Roberts  waste- water 
ditch, — whether  rightfully  or  wronrfully, 
by  consent  or  otherwise,  need  not  be  here 
determined.  They  appointed  overseers,  or 
** water  masters,"  as  they  are  sometimea 
called,  who  issued  time  cards  to  the  share- 
holders, and  upon  such  cards  allotted  and 
distributed  to  the  owners  in  the  South  Fork  or 
Timber  ditch  all  of  the  water  which  was  taken 
and  conveyed  through  the  Berry  Roberts 
waste- water  ditch,  to  the  entire  exclusion  of 
anv  and  all  other  waters  and  water  rights. 
After  a  few  years'  use  of  the  water  in  thia 
way,  it  was  discovered, that  a  great  saving  of 
water  could  be  made  by  changing  the  course 
of  the  ditch,  and  taking  the  water  out  at  a 
point  further  up  the  river,  so  as  to  avoid 
sandy  places  in  the  river  bed.  This  change 
did  not  give  the  full  relief  anticipated,  and 
another  change  was  made.  From  the  jaar 
1874  up  to  the  time  of  the  commencement  of 
this  suit,  in  1887,  all  of  the  water  used  upon 
the  240  acres  of  land  now  owned  by  ap- 
pellant, for  the  purpose  of  irrigating  the 
same,  was  water  represented  by  the  80  sliarea 
in  the  Timber  ditch  owned  by  appellant  and 
his  predecessors  in  interest,  and  this  amount 
of  water  is  sufficient  to  irrigate  said  lands. 
The  diversion  and  use  of  this  water  in  the 
way  and  manner  stated  were  with  the  knowl- 
edge, consent,  and  acquiescence  of  Borron, 
the  immediate  predecessor  of  appellant,  and 
were  claimed  by  the  other  owners  of  the  South 
Fork  ditch  to  m  adverse  to  any  right  or  claim 
under  the  original  location  and  appropriation 
of  the  waste  water  in  the  Berry  Roberts  ditch. 
The  testimony  shows  tliat  the  use  of  the 
waste  water  in  the  Berry  Roberts  ditch  waa 
abandoned,  in  so  far  as  it  had,  prior  to  1878, 
been  used  as  a  source  of  water  supply  during^ 
the  irrigating  season ;  that  in  1874  the  Berry 
Roberts  ditch  was  taken  possession  of  and 
used  by  the  South  Fork  Ditch  Company ; 
that  ever  since  that  time  the  South  Fork  Com- 
pany has  had  the  sole  and  exclusive  pos- 
session, use,  management,  and  control  of  it ; 
that  all  the  water  which  has  run  through  it 
has  been  tlie  water  actually  appropriated  by 
the  South  Fork  Company ;  that  during  the 
full  time  of  Borron 's  occupancy  of  the  land, 
from  June,  1874,  to  the  fall  of  1881,  he 
never  questioned  the  right  of  the  South  Fork 
Company  to  the  waters  flowing  in  the  Berry 
Roberta  ditch,  or  to  any  part  or  portion 
thereof;  that  during  all  this  time  he  only 
received  water  to  irriffate  his  land  through 
the  Berry  Roberts  ditch  on  his  80  shares  from 
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the  South  Fork  Ditch  Company.  Substan- 
tially the  same  state  of  facts  continued  to 
«zist  after  appellant  purchased  the  land,  in 
1882.  One  witness,  the  son  of  appellant, 
testified  that  he  protested,  on  behalf  of  ap- 
pellant, against  the  use  of  the  Berry  Roberts 
waste- water  ditch  being  taken  by  the  South 
Fork  Company,  and  that  appellant  occasion- 
ally used  such  water  for  irrigating  his  lands ; 
but  this  use  of  the  waters.  It  Is  admitted, 
was  confined  to  the  nonirrigating  season  in 
the  earl y  spring  or  late  f  al  1  of  the  year.  Col. 
ToUes  testified  that  the  expense  of  construct- 
ing what  was  called  the  ^  South  Fork"  of  the 
Santa  Ana  ditch  in  1877  was  laid  upon  the 
basis  of  the  shares  in  the  waters  of  the  South 
Fork  ditch  ;  that  the  original  Berry  Roberts 
ditch  was  thereafter  used  to  convey  the  waters 
of  the  claimants  in  the  South  Fork  of  the 
Santa  Ana  continuously,  so  far  as  he  knew, 
tin  til  the  injunction  which  was  issued  in  this 
proceeding;  that  the  South  Fork  or  Timber 
ditch  water  filled  the  Berry  Roberts  ditch  to 
its  full  capacity ;  that  repairs  were  subse- 
quently made  upon  the  jBerry  Roberts  or 
South  Fork  ditch  pro  rata,  accordine  to  the 
ownership  of  the  respective  parties ;  that  Mr. 
Borron  and  appellant  paid  their  proportionate 
share;  that  the  water  was  apportioned  pro 
rata  on  the  basis  of  ownership  of  the  South 
Fork  shares ;  that  there  was  no  distribution 
of  waste  water,  to  his  knowledge,  to  either 
Borron  or  Ball,  other  than  during  the  rainy 
season,  at  which  time  it  was  not  the  custom 
to  confine  distribution  to  the  wat«r  tickets, 
but  each  party  was  then  allowed  to  con- 
tinuously use  the  water ;  that  during  the  ir- 
rigating season  no  waste  water  was  used  or 
distributed  in  the  Berry  Roberts  ditch.  All 
the  testimony  of  the  several  water  overseers 
or  water  masters  and  time- keepers  and  others 
was  substantially  to  the  same  effect.  The 
waste- water  rights  of  the  Berry  Roberts  ditch 
location,  having  been  lost  by  nonuser  upon 
the  part  of  Borron  prior  to  the  time  when  ap- 
pellant acquired  the  land,  could  not  be  reas- 
serted so  as  to  acquire  thereafter  any  right 
therein,  except  by  the  continued  and  adverse 
use  of  such  rights  for  the  period  of  five  years, 
or  by  a  new  and  valid  appropriation  of  the 
water.  In  Gannon  y,  Stockmon,  36  Cal.  540, 
95  Am.  Dec.  205,  the  court,  in  relation  to 
this  subject,  said :  **  A  party  who  has  been 
in  the  continued,  exclusive,  adverse  pos- 
session for  five  years  is  entitled  to  the  benefit 
of  the  statute  of  limitations,  although  the 
five  years  are  not  next  preceding  the  com- 
mencement of  the  action. " 

As  against  the  appellees  who  have  acquired 
rights  to  the. waters  of  Bear  creek  and  the 
Santa  Ana  river  subsequent  to  the  location  of 
the  Berry  Roberts  ditch,  the  question  here 
is,  as  stated  in  Hill  v.  Smith,  27  Cal.  476 : 
**  Have  the  plaintiff's  use  and  enjoyment  of 
the  water  for  the  purpose  for  which  he  claims 
its  use  been  impaired  by  the  acts  of  defend- 
ant?" 

This  suit,  it  must  continuously  be  borne 
in  mind,  is  exclusively  founded  upon  the 
alleged  rights  of  appellant  for  water  for  ir- 
rigating purposes  during  the  irrigatin/?  sea- 
son, and  not  for  any  deprivation  of  water 
during  the  rainy  season,  or  the  waste  waters 
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then  flowing  in  the  Santa  Ana  river,  or 
through  any  of  the  many  ditches  or  canals 
that  have  been  mentioned.     It  is  therefore 
necessary  for  appellant,  in  order  to  sustain 
this  action  as  against  the  subsequent  ap- 
propriators,  to  atUrmatively  show  that  his 
right  to  the  waste  waters  of  the  Berry  Roberts 
ditch  for  use  during  the  irrigating    season 
has  been  impaired  by  the  wrongful  and  un- 
lawful acts  of  the  appellees  to  his  injury. 
This  he  has  not  done.     No  injury  has  been 
shown.    The  absorption  of  the  right  to  flow 
water  into  the  Berry  Roberts  ditch  by  the 
South  Fork  Company,  and  the  use  of  said 
ditch  for  the  conveyance  of  the  water  were 
really  beneficial,  instead  of  detrimental,  to 
appellant.     Instead  of  the  uncertain  and  in- 
sufficient quantity  of  water  which  then  flowed 
in  the  Berry  Roberts  ditch,  he  has,  under  the 
agreements  and  changes  in  the  condition,  as 
before  stated,    obtained   a   valuable   right 
amply  sufficient  to  supply  his  wants,  and  to 
enable  him  to  cultivate,  irrigate,   and  im- 
prove his  land.    It  cannot,  in  the  light  of  all 
the  facts  and  circumstances  set  forth  in  the 
voluminous  record  on  file  herein,   be   con- 
sistently claimed  that  his  rights  have  in  any 
manner  been  injured  or  impaired  by  the  acts 
of  appellees.     In  Sharp  v.  Hoffman,  79  Cal. 
406,  the  court  said :  **  The  gravamen  of  plain- 
tiff's action  being  the  deprivation  of  water 
for  irrigation  during  the  irrigation  seasons 
in  the  years  1883,  1884,  and  1885,  whereby 
he  suffered  loss,  it  is  incumbent  upon  him 
to  show  by  satisfactory  evidence  (Code  CiT. 
Proc.  g  1885)  a  right  to  use  of  the  waters  of 
the  creek  during  each  of  such  seasons,  an  in- 
terference with  such  right,  and  a  consequent 
injury. " 

The  same  general  principles  are  announced 
by  the  Supreme  Court  in  Atchimm  v.  Peterwn^ 
87  U.  S.  20  Wall.  514,  22  L.  ed.  416.  Mr. 
Justice  Field,  In  delivering  the  opinion  of 
the  court,  after  citing  and  reviewing  certain 
cases  in  the  courts  of  California  and  Nevada, 
said:  "What  diminution  of  quantity,  or 
deterioration  in  quality,  will  constitute  an 
invasion  of  the  rights  of  the  first  appropriator, 
will  depend  upon  the  special  circumstances 
of  each  case  considered  with  reference  to  the 
uses  to  which  the  water  is  applied.  .  .  . 
In  all  controversies,  therefore,  between  him 
and  parties  subseauently  claiming  the  water, 
the  question  for  aetermination  is  necessarily 
whettier  his  use  and  enjoyment  of  the  water 
to  the  extent  of  his  original  appropriation 
have  been  impaired  by  the  acts  of  the  defend- 
ant." 

Upon  a  review  of  the  evidence,  and  of  the 
principles  of  law  applicable  thereto,  we  are  of 
opinion  that  the  conclusion  reached  by  the 
circuit  court  is  correct. 

T/ie  judgment  of  the  Circuit  Court  ie  affirmed, 
with  eoBte. 

Knowles*  District  Judge,  dissenting : 
The  first  question  presented  for  considera- 
tion is  as  to  the  jurisdiction  of  the  court  in 
which  the  suit  was  instituted.  The  suit  was 
commenced  in  the  circuit  court  of  the  United 
States  for  the  southern  district  of  California. 
The  first  bill  was  filed  on  January  10,  1»87. 
To  this  bill,  answers  were  filed,  and  issue 
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Joined.  8ub«equeDtl7»  oonsiderable  eTidenoe 
was  taken  in  the  case.  On  the  5th  day  of 
November,  1888,  complainant  came  into 
court,  and  asked  to  be  allowed  to  withdraw 
his  original  bill  of  complaint,  and  to  file  an 
amended  bill,  whidi  request  was  -granted. 
On  March  7,  1889,  it  was  stipulated  that  the 
reepondents  in  the  suit  might  amend  their 
answers  to  the  amended  bill  of  complaint  on 
or  before  the  18th  of  that  month.  Other 
matters  were  also  provided  for  in  said  stip- 
ulation. On  the  said  18th  day  of  March,  one 
•of  the  respondents,  named  Brown,  filed,  in- 
stead of  an  amended  answer,  a  plea  in  abate- 
ment to  the  Jurisdiction  of  the  court.  The 
matters  alleged  were,  (1)  that  the  complainant 
was  a  citizen  of  the  state  of  California,  and 
not  of  New  York,  as  alleged  in  the  bill,  and 
tiiat  respondents  were  all  citizens  of  the  first- 
named  state ;  (3)  that  other  persons  claiming, 
under  the  same  title  with  complainant,  in- 
terest in  the  property  which  is  the  subject  of 
this  suit,  are  citizensof  the  state  of  California, 
but  are  not  made  parties  complainant  or  de- 
fendant to  said  bill,  and  it  is  not  in  said  bill 
made  to  appear  that  such  other  persons,  or  any 
of  them,  were  requested  to  and  refused  to 
Join  with  said  complainant  in  bringing  his 
said  bill  of  complaint ;  (8)  that  such  suit  or 
bill  does  not  really  and  substantially  InToIre 
a  dispute  or  controversy  properly  within  the 
jurisdiction  of  said  honorable  court,  in  this, 
that  parties  have  been  improperly  or  col- 
lusively  made  and  loined  as  defendants  for 
the  purpose  of  creating  a  case  cognizable  by 
said  court.  Complainant  moved  to  strike  out 
this  plea  as  improperly  filed,  subsequent  to 
the  filing  of  an  answer  bv  said  Brown  to  the 
merits  in  the  cause,  ana  as  a  pleading  not 
authorized  by  the  stipulation  in  the  case. 
The  court  sustained  this  motion,  and  the  plea 
was  stricken  out.  The  cause  was  tried,  and 
judgment  entered  for  respondents.  Com- 
plainant alone  has  appealed  the  cause  to  this 
court.  This  ruling  of  the  court  is  not  as- 
signed as  error ;  there  was  no  hearing  as  to 
the  facts  pv^sented  in  this  plea.  Had  the 
motion  to  strike  out  been  overruled,  com- 
plainant would  have  had  the  right  to  have 
joined  issue  upon  the  facts  set  forth  in  the 
same.  This  court  cannot  consider  any  al- 
leged«  error  in  this  ruling  of  the  court  in 
striking  out  said  plea.  It  is  now  urged  that 
this  court  must  consider  the  allegations  set 
forth  in  said  plea  on  account  of  the  pro- 
Tisions  of  the  act  of  March  8,  1875  (18  btat 
at  L.  473)  ;  that  by  virtue  of  that  act,  the 
practice  as  to  pleas  in  abatement  involving 
jurisdiction  have  been  changed.  The  practice 
which  has  heretofore  prevailed  in  the  Federal 
courts  is  that  any  plea  in  abatement  should 
be  filed  and  heard  before  any  answer  is  made 
to  the  meri  ts  of  the  b i  1 1 .  It  seems  to  be  ur ced 
that  this  plea  can  be  made  at  any  time  during 
the  progress  of  the  suit.  The  provisions  of 
said  act  which  it  is  ur^ed  have  this  effect  are 
as  fol  1  ows :  **  That  i  f  in  any  su  i t  commenced 
in  a  circuit  court  or  removed  from  a  state 
court  to  a  circuit  court  of  the  United  States 
it  shall  appear  to  the  satisfaction  of  said 
circuit  court,  at  any  time  after  such  suit  has 
been  brought  or  removed  thereto,  that  such 
suit  does  not  really  and  substantially  involve 
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a  dispute  or  controversy  properly  within  the 
jurisdiction  of  said  circuit  court,  or  that  the 
parties  to  said  suit  have  been  improperly  or 
collusively  made  or  Joined  either  as  plaintiffs 
or  defendants  for  the  purpose  of  creating  a 
case  cognizable  or  removable  under  tiiis  act, 
the  said  circuit  court  shall  proceed  no  £arther 
therein,  but  shall  dismiss  the  suit,  or  remand 
it  to  the  court  from  which  it  was  removed,  as 
Justice  may  require.* 

There  is  nothing  in  this  statute  which 
would  show  that  there  was  any  intention  of 
changing  the  order  in  which  a  defendant  or 
respondent  may  make  his  pleadings.  It  does 
seem,  however,  that  this  statute  has  changed 
the  mode  in  which  the  objection  to  the  Juris- 
diction of  the  court  mav  be  made.  Formerly 
the  practice  was  to  make  it  by  plea ;  now  it 
may  be  made  in  different  ways.  In  the  case 
of  Morr%9  v.  OUmur,  129  U.  8.  815,  83  L.  ed. 
690,  the  Supreme  Court  says:  ''The  statute 
does  not  prescribe  any  particular  mode  in 
which  such  fact  may  be  brought  to  the  atten- 
tion of  the  court.  It  may  be  done  by  af- 
fidavits, or  the  depositions  taken  in  the  cause 
may  be  used  for  that  purpose.  However 
done,  it  should  be  upon  due  notice  to  the 
parties  to  be  affected  by  the  dismissal.  ** 

In  the  case  of  Nashua  db  L,  R,  Oorp,  v. 
Boston  dt  L.  R.  Carp,  186  U.  S.  856,  84  L. 
ed.  868,  it  was  held  that  the  rule  requiring 
the  question  of  Jurisdiction  to  be  raised  by 
demurrer  or  plea  had  been  changed  by  said 
act  of  March  8,  1875.  In  the  case  of  Andir- 
son  V.  Watt,  188  U.  S.  701,  84  L.  ed.  1080, 
the  Supreme  Court  again  considered  this 
point,  and  said:  "Under  the  act  of  March 
8,  1875,  determining  the  Jurisdiction  of  cir- 
cuit courts  of  the  United  States  (18  Stat.  at. 
L.  470,  473)  the  objection  to  the  jurisdiction 
upon  a  denial  of  the  averment  of  citizenship 
is  not  confined  to  a  plea  in  abatement  or  a 
demurrer,  but  may  be  taken  in  the  answer ; 
and  the  time  at  which  it  may  be  raised  is  not 
restricted. " 

I  think,  upon  a  review  of  these  decisions, 
it  will  be  seen  that  the  mode  in  which  the 
objection  to  the  Jurisdiction  may  be  made  is 
changed  by  the  statute,  but  not  the  order  in 
which  a  plea  in  abatement  to  the  Jurisdiction 
may  be  filed.*  Except  so  far  as  the  matters 
were  presented  in  the  discussion  of  this  plea 
in  abatement,  the  Jurisdiction  of  the  circuit 
court  was  not  raised.  There  cannot  be  much 
doubt  as  to  the  ruling  of  that  court  as  the  case 
was  presented.  There  does  not  seem  to  be  any 
doubt  but  that  the  very  questions  sought  to 
be  presented  by  the  said  plea  in  abatement 
may  be  raised  in  this  court  without  such 
plea.  In  the  case  of  Morris  v.  CHlmer,  supra, 
the  Supreme  Court  said:  ''At  the  present 
term  it  was  held  that  whether  the  circuit 
court  has  or  has  not  Jurisdiction  is  a  question 
which  this  court  must  examine  ana  deter- 
mine, even  if  the  parties  forbear  to  make  it 
or  consent  that  the  case  be  considered  upon 
its  merits."  MeUsa^fy.  Watertown,  138  U.  8. 
686,  83  L.  ed.  548. 

To  the  same  effect  is  the  case  of  Ifashua  <• 
L.  R.  Corp.  V.  Boston  dt  L.  R,  Oorp,  supra. 

About  the  same  questions  as  were  presented 
in  the  plea  in  abatement  were  presented  in 
the  answers  of  respondents.    It  is  proper  that 
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they  should  be  considered.  It  is  urged  that 
the  evidence  shows  that  complainant  was  not 
a  citizen  of  New  York,  but  of  the  state  of 
California,  when  suit  was  commenced.  This 
is  the  eridence  adduced  to  establish  this  fact : 
Harvy  Hewitt,  son  of  complainant,  said,  in 
giving  in  his  evidence:  **Q.  Where  has  your 
father  resided  since  he  returned  to  the  state? 
A.  A  greater  portion  of  the  time  he  has 
resided  on  the  ranch  in  section  16.  Q.  Is  he 
a  married  man?  A.  My  father?  Q.  Yes, 
sir.  A,  Yes,  sir.  Q.  das  he  had  a  family 
with  him?    A,  Why,  I  should  say  he  had." 

There  is  some  other  evidence  bearing  upon 
this  point.  In  speaking  of  a  deed  desired  to 
be  introduced  in  evidence,  the  complainant, 
in  giving  in  his  evidence,  said :  ^  Q.  Mr. 
Hewitt,  since  the  taking  of  the  testimony 
last  fall,  have  you  made  any  search  for  that 
deed?  A  Yes,  sir.  Q.  Where  did  you  make 
that  search  for  that  deed?  A,  I  have  made 
it  during--  I  made  it  among  my  home  papers 
at  New  York." 

The  evidence  shows  that  the  complainant 
had  been  engaged  in  the  mercantile  business 
in  Cleveland,  Ohio,  for  twenty-flve  years, 
and  that  for  the  eighteen  years  previous  to 
his  coming  to  California  he  had  been  in  busi- 
ness in  New  York  city.  In  speaking  about 
his  taxes  he  said  he  paid  taxes  on  a  house 
and  lot  in  New  York  and  on  a  house  and  lot 
in  Cleveland.  He  made  a  contract  to  purchase 
the  ranch,  irrigated,  from  time  to  time,  by 
the  water  in  dispute,  in  1881.  At  that  time 
complainant  was  in  California  for  a  short 
time,  from  two  weeks  to  a  month.  'In  the 
spring  of  1882  he  was  again  in  California  fpr 
a  time.  In  the  fall  of  1881  he  placed  a  son, 
Harvy  Hewitt,  upon  the  said  ranch,  and  en- 
tered into  a  partnership  agreement  with  him 
for  the  cultivation  of  the  same,  and  for  a  sale 
of  one  half  thereof.  This  was  to  continue 
for  five  years.  In  October,  1885,  he  came 
to  California,  and  seems  to  have  remained 
there  most  of  the  time  until  the  bringing  of 
this  suit.  At  times,  it  would  appear  from 
the  evidence,  before  and  after  the  bringing 
of  the  suit,  he  went  to  New  York  for  some 

Eurpose.  The  partnership  agreement  with 
is  son  was  terminated  in  the  month  of  July, 
1886.  On  the  10th  day  of  January,  1887,  this 
suit  was  commenced.  It  should  be  observed 
that  there  was  no  evidence  introduced  which 
seems  to  have  been  intended  for  this  issue 
of  citizenship.  The  evidence  came  out  cas- 
ually when  examining  the  witnesses  upon 
other  points.  The  evidence  bears  only  upon 
the  point  of  residence,  and  not  upon  that 
of  citizenship.  "Residence"  and  ^citizen- 
ship" are  not  synonymous  terms.  Bobertwn 
V.  Oe€ue,  97  U.  8.  646,  24  L.  ed.  1067.  In 
the  case  of  Grace  v.  American  0,  Ins.  Co.  109 
U.  8.  278,  27  L.  ed.  982.  the  Supreme  Court 
said  of  the  plaintiffs :  "They  may  be  doing 
a  business  m  and  have  a  residence  in  New 
York  without  necessarily  being  citizens  of 
that  state. "  There  are  numerous  cases  which 
show  that  a  man  may  reside  with  a  family 
in  a  place,  and  not  be  a  citizen  of  the  place. 
Citizenship  rests  very  much  in  intention 
coupled  with  acts.  There  is  perhaps  a  se- 
rious question  arising  in  considering  this 
point,  owing  to  the  fact  that  citizenwip  in 
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New  York  is  alleged  in  the  bill  and  denied 
in  the  answer,  and  an  allegation  that  com- 
plainant *'was  and  is  a  citizen  of  the  state 
of  California."    Upon  whom  does  this  cast 
the  burden  of  proof  as  to  citizenship, — th» 
complainant  or  respondents?    Before  the  act 
of  March  3,  1875,  above  referred  to,  the  rule- 
in  the  Federal  courts  was  well  established 
that,  whenever  the  Jurisdictional  facts  were- 
averred  in  the  bill  or  declaration,  it  should 
be  taken  as  prima  facie  true  upon  this  point, 
and  the  objection  thereto  should  be  taken  by^ 
plea  in  abatement,  and  the  burden  of  proof 
was  upon  the  party  making  the  plea.     Shep- 
pard  V.  Graves,  55  U.  8.  14  How.  505,  512, 
14  L.   ed.  518,  521 ;  De  Sobry  v.   I^ichoUan, 
70  U.  8.  8  Wall.  420,  18  L.  ed.  263.     I  see 
no  objection  to  continue  this  rule.    As  th» 
matter  now  stands  I  apprehend  it  would  not 
be  suflScient  to  simply  deny  that  complain- 
ant was  a  citizen  of  New  York.    That  would 
not  show  a  want  of  Jurisdiction.    Complain- 
ant might  be  a  resident  of  some  other  state, 
where  none  of  the  respondents  reside.    The^ 
allegation  that  he  was  a  citizen  of  California^ 
at  the  date  of  the  suit  is  an  affirmative  alle- 
gation, and  material.    If  the  denial  of  the^ 
averment  in  the  bill  of  citizenship  casts  the 
burden  of  proof  on  complainant,  then  all 
the  former  rules  upon  this  point  have  been 
reversed,  and  it  cannot  be  told  whether  or 
not  a  court  has  any  Jurisdiction  of  a  cause 
until  tiiat  question  is  established.    Reallv, 
in  an  action  at  law,  the  question  would  be 
left  to  a  Jurv.    It  could  not  be  considered 
that  a  court  had,  prima  facie,  any  Jurisdic- 
tion to  make  any  order  in  a  case  until  thi» 
question  of  Jurisdiction  was  settled.     Hold- 
ing, as  I  do,  that  the  burden  of  proof  is  cast 
upon  the  respondents  to  establi^,  under  the- 
circumstances,  want  of  lurisdiction  in  the 
circuit  court,  it  must  be  held  that  they  have 
failed  upon  this  issue. 

It  is  urged  that  the  bill  should  be  dis* 
missed  for  the  further  reason  that  one  8tory, 
who,  it  appears,  owns  one  third  of  the  Berry- 
Roberts  ditch,  and  the  waste- water  right  used 
through  the  same,  should  have  been  made  a^ 
party  complainant  in  the  suit.  If  he  was  a. 
necessary  party  complainant  in  the  bill,  then 
this  point  may  be  well  taken.  It  appears 
that  Story  was  a  citizen  of  the  state  of  .Cali- 
fornia, and  was  not  only  interested  in  the* 
Berry  Roberts  ditch,  but  claimed  some  in- 
terest in  the  South  Fork  ditch  of  the  Santa. 
Ana  river,  Sunnyside  Division.  In  tlie  bill 
it  is  charged  that  the  parties  owning  in  thi» 
ditch  had  diverted,  with  others,  water  to 
which  complainant  was  entitled.  If  the  re- 
spondent Story  was  associated  with  the  own- 
ers in  that  South  Fork  ditch,  and  had  co- 
operated with  them  and  others  in  diverting- 
the  water  to  which  complainant  was  entitled, 
he  was  a  proper  party  respondent  It  seema 
to  be  urged,  however,  that,  because  Story 
was  a  one- third  owner  in  the  Berry  Roberts- 
ditch,  complainant  could  not  proceed  with- 
out making  him  a  party  complainant,  or 
showing  some  reason  for  not  doing  so.  Thi* 
presents  the  question,  Could  the  rights  of 
Hewitt  be  determined,  as  far  as  the  Berry 
Roberts  ditch  is  concerned,  without  makings 
Story  a  party,  so  that  his  rights  would  ala» 
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be  determined  therein?  This  point  was  pre- 
sented in  the  Mining  Debris  Ckue,  8  Sawy. 
628,  (ysa,  16  Fed.  Rep.  25.  In  rendering  a 
decision  upon  demurrer  to  the  bill  in  that 
case,  Judge  Sawyer  said :  **  I  am  satisfied, 
also,  tiiat  the  complainant  is  entitled  to  main- 
tain the  suit  without  joining  his  ootenant, 
or  making  him  a  defendant.  His  interest — 
his  estate — is  several.  There  is  but  a  unity 
of  possession.  His  interest,  or  estate,  is  cap- 
able of  being  injured,  and  ho  is  entitled  to 
have  it  protected  from  irreparable  injury, 
whatever  course  his  cotenant  may  see  fit  to 
pursue.  He  claims  nothing  against  his  co- 
tenant.  The  cotenant  is  not  an  indispensable 
party  to  a  determination  of  his  righta  In 
this  state,  both  before  the  Code,  under  the 
common- law  rules,  and  after  the  adoption  of 
the  Code,  by  express  provision  carrying  the 
former  rule  into  it,  it  was  settled  that  ten- 
ants in  common  could  sue  alone.  ** 

When  a  tenant  in  common  is  given  the 
privilege,  by  a  state  statute,  to  sue  alone  to 
protect  his  rights,  I  do  not  see  but  this  comes 
within  the  rule  recognized  by  the  Federal 
courts, —that,  where  a  right  is  given  by  a 
state  statute,  a  Federal  court  may  be  called 
upon  to  enforce  it.  The  following  cases 
maintain  that  one  tenant  in  oonmion  can  sue 
for  an  injury  to  his  estate  or  interest :  Chad- 
enough  v.  Warren^  5  Bawy.  494,  Fed.  Oas. 
2^o.  5,534;  Himu  v.  JohuMn,  61  Oal.  259; 
LUtle  Ortik  WaUr  Co,  v.  Arcfetff,  65  Gal.  447. 
The  diversion  of  water  from  one  entitled 
thereto  is  in  the  nature  of  a  private  nuisance. 
Barke  v.  KiViam,  8  Cal.  79,  68  Am.  Dec. 
810 ;  Tuolumne  Water  Co.  ▼.  Chapman,  8  Cal. 
992.  All  the  rights  of  Hewitt  in  the  Berry 
Boberts  ditch  can  be  adjudicated  without 
Joining  with  him  his  cotenant  Story.  It 
does  not  seem  to  me  necessary  that  he  should 
have  been  made  a  party  complainant. 

But  it  is  also  urged  that  certain  parties 
who  were  owners  in  the  South  Fork  and 
Sunnyside  Division  ditch,  and  whose  names 
were  suggested  by  the  answers  of  respond- 
ents, were  not  made  parties  respondent ;  that 
these  parties  were  necessary  parties,  and  there- 
fore the  bill  should  be  dismissed.  The  claim 
is  that  the  cause  cannot  proceed  to  judgment 
without  these  parties.  This  action  is  one 
in  the  nature  of  a  suit  to  abate  a  nuisance. 
The  nuisance  is  one  that  has  existed,  and  is 
threatened  to  be  continued.  It  is  for  the  di- 
version of  water  from  complainant's  ditch 
and  land,  to  which  he  is  entitled,  and  the 
threatened  continuation  of  this  diversion. 
Complainant  asks  for  an  injunction  to  re- 
strain and  prevent  this  diversion.  This  be- 
ing the  nature  of  the  suit,  then  the  rule  is 
that  only  those  persons  can  be  made  parties 
respondent  against  whom  an  action  at  law 
can  be  maintained  for  damages  for  creating 
such  a  nuisance.  Wood,  Nuisances,  g  795. 
If  we  turn  to  the  law,  we  find  that,  in  an 
action  for  damages  for  the  creation  and  main- 
tenance of  a  nuisance,  the  persons  who  create 
and  maintain  the  same  are  jointly  and  sev- 
erally liable,  and  an  action  can  be  main- 
tained against  one  or  any  number  of  the  of- 
fending parties.  Pom.  Rem.  &  Rem.  Rights, 
§  281.  The  creating  of  a  nuisance  is  in  the 
nature  of  a  tort.    It  is  difficult  to  see  upon  I 
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what  ground  an  injunction  could  be  asked 
against  any  one  who  it  did  not  appear  was 
engaged  in  the  diversion  of  the  water,  al- 
though he  might  be  an  owner  in  the  ditdi 
into  which  the  water  was  diverted.  In  the 
Mining  Debris  Case,  supra,  Judge  Sawyer 
said:  "I  can  perceive  no  sound  reason,  in 
the  established  principles  of  equity  juris- 
prudence and  practice,  why  two  or  more  of 
the  parties  injured  by  the  common  nuisance 
should  not  be  permitted  to  unite,  and  two 
or  more  of  those  co-operating  to  commit  it 
should  not  be  joined  in  one  suit,  to  redress 
the  injury,  and  enjoin  a  continuance  or  in- 
crease of  the  nuisance  thus  in  common  in- 
flicted. " 

The  respondents,  in  their  several  answers 
to  the  bill,  made  certain  denials  of  having 
diverted  the  waters  of  the  Santa  Ana  river 
so  as  to  prevent  any  of  them  from  flowing 
down  to  the  Berry  Roberts  ditch  and  to  com- 
plainant's land ;  but  these  denials  involve 
what  is  termed  a  "negative  pregnant,"  and, 
as  a  fact,  they  admit  such  diversion.  They 
are  to  the  effect  that  they  have  not  diverted, 
appropriated,  or  used  any  quantities  of  the 
water  of  the  Santa  Ana  river  in  excess  of 
the  quantities  lawfully  belonging  to  any 
prior  or  subsequent  appropriators,  or  any 
other  waters  than  such  as  said  respondents 
are  entitled  to  as  appropriators.  They  deny 
that  they  threaten  to  divert,  appropriate,  or 
use  any  waters  of  said  Santa  Ana  river,  ex- 
cept such  as  they  are  legally  entitled  to  di 
vert  They  denf  that  uie  said  respondents 
prevent  any  water  flowing  to  the  complain- 
ant's land  to  which  he  is  legally  entitled, 
or  in  any  manner  entitled.  PTow,  as  to  all 
these  parties,  there  can  be  no  doubt  they  were 
made  respondents  proper ly»  as  they  admit, 
as  I  have  said,  the  diversion  complained  of. 
Whether  in  doini;  so  they  have  interfered 
with  any  of  the  rights  of  complainant  is  the 
matter  to  be  determined  in  this  action.  I  do 
not  see  how  any  statement  in  the  answers  as 
to  the  other  parties  shows  that  they  are  neces- 
sary parties  in  this  action,  but  that  with- 
out them  Uie  case  cannot  proceed  to  judg- 
ment. Considering  all  these  matters,  I  do 
not  think  the  respondents  have  shown  any 
lack  of  jurisdiction  in  the  circuit  court  or  in 
this  court. 

We  come  now  to  the  merits  of  the  case. 
It  appears  that  the  first  appropriators  of  any 
of  Uie  waters  of  the  Santa  Ana  river  con- 
structed a  ditch  commencing  at  a  point  about 
8  miles  below  the  ditch  of  complainant.  Thia 
ditch  was  called  the  *"  Timber  Ditch,  **  and 
was  divided  into  two  forks,— one  called  the 
** North  Fork.**  and  the  other  the  ''South 
Fork. "  The  persons  taking  out  water  in  what 
was  known  as  the  **  North  Fork"  changed  their 
point  of  appropriation  to  a  point  near  the 
mouth  of  the  cfdion  at  which  the 'Santa  Ana 
river  comes  into  the  San  Bernardino  valley. 
They  enlarged  a  ditch,  which  had  the  name 
of  the  **Cram  and  Van  Leuven  Ditch,"  or  the 
''Van  Leuven  Ditch."  This  was  done  some 
years  before  the  Berry  Roberts  ditch,  in  which 
complainant  claims  a  two-thirds  interest,  was 
dug.  In  about  1869,  Berry  Roberta,  George 
A.  Craw,  and  Henry  Suverkrup  constructed 
the  Berry  Roberts  ditch.     In  1870  they  had 
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a  record  made  by  what  are  termed  ^  water 
oommiasioners"  of  their  location  of  a  water 
right.  This  record  shows  that  the  appro- 
priation was  of  the  waste  waters  of  the  Santa 
Ana  riyer.  The  evidence  tends  to  prove  the 
same  fact,  —that  it  was  the  waters  that  were, 
not  then  appropriated  by  those  who  had  con- 
structed the  Timber  ditch,  and  the  North 
Foric  ditch  that  were  thereby  secured.    These 

Sarties  used  these  waste  waters  through  this 
itch  for  some  time.  Their  grantees  used 
them  at  times,  certainly  up  to  1874.  Prior 
to  1874,  parties  who  owned  in  the  South  Fork 
of  the  Timber  ditch  began  to  sell  out  their 
interest  in  the  waters  appropriated  thereby. 
The  sale  was  of  so  many  shares  in  the  wa- 
ters of  the  South  Foric  of  that  ditch.  A  Mr. 
Borron,  who  had  become  the  owner  of  some 
240  acres  of  the  land  for  the  irrigation  of 
which  this  Berry  Roberts  ditch  was  con- 
structed, with  one  Ball,  who  also  owned 
an  interest  in  this  ditch,  and  some  land  ir- 
rigated therewith,  obtained  some  of  the  shares 
of  this  Timber  ditch  water,  and  began  to  di- 
vert in  the  dry  season,  in  the  summer,  their 
share  of  the  Timber  ditch  water  throu^li  this 
ditch.  In  1874  certain  other  parties,  owners 
in  the  Timber  ditch  water,  desiring  to  do 
the  same  thing,  but  not  owners  in  the  Berry 
Roberts  ditch,  made  an  agreement  with  the 
Berry  Roberts  ditch  that  upon  certain  con- 
ditions, to  be  hereafter  stated,  they  were  to 
be  allowed  to  run  their  shares  of  water  in 
the  Timber  ditch  through  this  Berry  Roberts 
ditch.  In  1877  or  1878  the  owners  of  the  Tim- 
ber ditch  constructed  a  new  ditch,  commenc- 
ing about  8  miles  above  the  Berry  Roberts 
ditch  on  the  said  Santa  Ana  river,  called 
the  "  South  Fork  Ditch. "  Most  of  those  who 
owned  Timj)er  ditch  water,  and  who  had  been 
using  the  same  through  the  Berry  Roberts 
ditch,  had  their  water  interests  turned  Into 
this  new  ditch.  Since  that  time  other  ditches 
have  been  dug,  which  take  out  more  or  less 
of  the  waters  of  the  said  river. 

It  is,  I  think,  well  established  that  up  to 
1874,  when  the  owners  of  the  Timber  ditch 
water  began  to  divert  their  water  through 
the  Berry  Roberts  ditch,  there  was  a  waste- 
water right  used  through  that  ditch ;  that  is 
the  water  left  in  the  stream  after  the  South 
Fork  and  the  North  Fork  or  Van  Lcuven 
ditches  were  filled.  Qnless  abandoned,  two 
thirds  of  that  right  has  been  vested  in  com- 
'  plainant  through  proper  conveyances.  The 
right  of  complainant  in  this  waste  water  and 
the  Berry  Roberts  ditch  is  now  denied,  and 
the  use  thereof  prevented,  by  some  of  the  re- 
spondents at  least.  It  is  contended  that  this 
right  was  lost  by  abandonment.  The  deci- 
sion and  Judgment  in  the  circuit  court  were 
based  upon  this  finding.  Abandonment  takes 
place  of  a  water  right  when  one  having  the 
right  to  use  the  same,  and  who  is  the  owner 
thereof,  «[ives  the  same  up  without  an^  in- 
tention 01  using  the  same  or  exercising' any 
ownership  over  or  concerning  it.  8t.  John 
V.  Kidd,  26  Cal.  2M;  BeU  r.  Bed  Bock  Tun^ 
nel  d  Min,  Co,  86  Cal.  214 ;  Judeon  v.  Mai- 
lay,  40  Cal.  299.  The  law  does  not  presume 
abandonment;  it  must  bo  establishea  bv  the 

fiarty  alleging  it.    There  has  not  been  shown 
n  evidence  a  declaration  on  the  part  of  any 
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owner  in  the  Berry  Roberts  ditch  showing  an 
intention  of  abandoning  the  same.  While  it 
was  held  by  Justice  Field,  in  the  case  of 
Keane  Y,Cannowin,  21  Cal.  291,  803,  82  Am. 
Dec.  788,  that  an  abandonment  might  be  in- 
ferred from  lapse  of  time,  and  the  delay  of 
the  first  occupant  in  asserting  his  claim  to 
the  possession  against  parties  subsequently 
entering  upon  the  premises,  he  (qualified  this 
rule  by  the  following:  ^'But  in  such  cases 
the  leaving  of  the  premises  must  have  been 
voluntary,  and  without  any  express  inten- 
tion of  resuming  the  possession.  ** 

In  that  case  uie  claimant  of  the  premises 
left  an  agent  in  charge ;  and  in  regard  to  the 
effect  of  this  he  said :  ^  This  circumstance 
is  of  itself  sufficient  to  rebut  the  presump- 
tion of  abandonment  arising  from  the  fact 
that  he  ceased  to  occupy  them. " 

In  this  case,  Borron,  the  grantor  of  claim- 
ant, left  Col.  Tolles  as  his  agent  in  chargo 
of  his  property,  including  his  water  rights. 
The  facts  of  the  owners  of  Timber  creek  water 
getting  into  possession  of  the  Berry  Roberts 
ditch  appear  to  be  about  these :  According 
to  the  evidence  of  Col.  Tolles,  a  respondent 
in  this  case,  an  agreement  was  made  between 
the  parties,  which  he  says  was  as  follows: 
**The  agreement,  in  substance,  was  that,  if 
(they  having  first  forbid  our  use  of  water  in 
Uiat  ditch  by  putting  in  a  dam  to  shut  it  off 
from  our  use)  we  would  contribute  to  the 
enlargement  and  the  repair  of  the  ditch,  we 
could  then  divert  our  interest,  and  receive 
our  water  pro  rata  from  the  Timber  ditch.  * 

He  stated  alsu  that  it  was  in  con  tempi  atlon« 
at  the  time  this  agreement  was  made,  that  a 
new  ditch  should  be  constructed  to  convey 
the  water  of  the  South  Fork  or  Timber  ditch 
to  the  different  owners.  Witness  Qlover, 
called  as  a  witness  for  complainant,  said  of 
this  agreement:  ^'Mr.  Bail  was  acting  as 
water  master,  and  he  asked  a  question, — the 
parties  were  all  together, — if  this  was  a  per- 
manent thing.  The  answer  given  was  that» 
as  soon  as  the  new  ditch  was  built,  thej 
would  have  no  more  use  tor  this  Berry  Rol>- 
erts  ditch.  Well,  under  that  understandings 
the  water  went  in,  and  no  objection  was 
made." 

The  evidence  shows  that  the  ditch  was  en- 
larged to  double  its  former  capacity,  and 
the  Timber  ditch  water  owned  by  certain 
parties  put  into  it.  For  the  first  year  there 
seems  to  have  been  no  regular  apportionment 
of  the  water  to  different  claimants.  The 
next  year  (1876)  there  was,  and  the  water 
tickets  took  notice  of  this  waste- water  right. 
Mr.  Borron  was  there  that  year,  and  looked 
after  the  matter,  it  is  presumed,  himself. 
In  1877  or  1878  the  new  ditch  T/vas  built, 
called  the  *" South  Fork  Ditch,**  and  most  of 
those  who  had  owned  water  in  the  Timber 
ditch  took  their  water  out  of  the  Berry  Rob- 
erts ditch,  and  into  this  new  ditch.  Borron 
left  his  place,  in  1875,  in  the  hands  of  hit 
agent,  Tolles,  one  of  the  respondents.  Bor- 
ron writes  to  him  to  look  after  his  waste- 
water right.  In  1880,  or  before  that  time, 
there  is  a  talk,  it  would  appear  from  letters 
in  evidence  in  the  case,  of  bringing  a  suit  to 
determine  his  rights  in  regard  to  this  waste 
water.    Tolles,  his  agent,  and  one  of  the  re- 
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tpondentt,  writes  hfm  hli  waste- water  right 
it  in  about  the  same  condition  as  when  he 
left  We  find  from  the  eyldenoe  of  Olorer 
that  after  the  new  ditch  was  built,  in  1878. 
and  the  Timber  ditch  water  turned  into  the 
same,  there  arose  some  dispute  about  this 
waste- water  ri/?ht,  and  that  it  was  then  used 
on  the  Hewitt  place.  The  evidence  is  that 
at  all  times  Borron  was  a  great  stickler  for 
his  waste-water  right.  C^.  Tolles,  a  wit- 
ness for  respondents,  said:  **He  was  par- 
ticular to  aayise  me  to  maintain  intact  all 
his  water  rights  and  interests,  referring  also 
to  his  claim  in  the  waste- water  right. " 

Again,  Col.  Tolles,  in  regard  to  certain 
language  in  a  letter  he  wrote  to  Borron  in 

1880,  said,  when  a  witness:  **Q.  In  your 
letter  to  Borron,  dated  November  22,  1880, 
which  jovL  have  identified  as  being  your 
handwriting,  you  speak  of  the  waste-water 
right  of  Borron  being  retained  the  same  as 
when  he  was  there?  A,  Tes,  sir.  Q.  Now, 
what  right  did  that  have  reference  to,  and 
right  in  what  ditch?  A,  Well,  the  rijp:ht 
was  one  which  he  always  maintained  after 
his  purchase  of  the  Suverkrup  property,  and 
the  use  of  it  through  the  Berry  Roberts 
ditch." 

On  redirect  examination  he  again  testified : 
*  Q,  You  have  Just  stated,  in  answer  to  the 
gentleman,  that  the  waste- water  right  re- 
ferred to  there  was  one  that  had  been  main- 
tained, as  I  understood  you,  by  Mr.  Borron. 
Maintained  in  what  way,  do  you  mean? 
What  do  you  mean  by  the  word '  maintained  ?' 
A.  I  meant  to  convey  the  idea  that  he  had 
claimed  such  a  right  and  interest,  not  strictly 
as  maintaining  it  by  its  use,  but  by  setting 
up  that  claim.* 

Again,  Col.  Tolles,  upon  cross-examina- 
tion, after  havine  testified  that  Borron  had 
employed  him  as  nis  agent,  said,  in  response 
to  the  following  questions*.  **Q.  You  ac- 
cepted that  employment,  and  he  left  you  as 
his  agent  in  charge  of  the  property,  did  he 
not?  A.  Yes.  sir.  Q.  To  protect  his  rights? 
A.  Yes,  sir.  Q.  In  this  matter  that  you  are 
testifying  to,  as  the  privilege  of  putting  in 
the  water  which  you  claim  from  the  Timber 
ditch,  Mr.  Borron  didn't  propose  to  release 
vou  any  rights  which  he  may  have  bad,  did 
he?  He  did  not  intend  to  give  you  any  of 
his  rights,  did  he,  as  you  understood  it? 
I  mean  to  water.  A.  Not  to  water.  Q,  He 
did  not  intend  to  create  in  you  any  owner- 
ship of  water,  did  he?  A.  I^o,  sir.  Q.  It 
was  simply  as  to  whatever  water  you  might 
have  the  right  to  bring  from  Timber  ditch? 
A.  Yes,  sir.  Q.  So  that  substantially  it  was 
this :  Whatever  water  you  have  a  right  to 
of  the  Timber  ditch  water  you  may  put  into 
our  canal  or  our  ditch?  A,  Yes,  sir.  Q. 
That,  and  nothing  more,  was  it?  A,  That 
was  all.  Q,  Provided  you  keep  up  the  re- 
pairs as  stated?  A.  Yes,  sir.  O.  That  was 
the  substance  of  it?    A,    Yes,  sir. " 

This  sort  of  questions  and  answers  might 
be  referred  to  for  some  time. 

When  Borron  conveyed  his  property  to 
Hewitt,  he  conveyed  this  waste- water  right. 
The  agreement  for  a  conveyance  was  made  in 

1881,  but  the  deed  does  not  appear  to  have 
been  signed  until  1882.     In  1881,   Hewitt 
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went  into  the  possession  of  the  property. 
The  evidence  of  Harvy  Hewitt  is  that  he 
used  this  waste-water  right  on  claimant's 
place  in  1881,  1882,  1888,  and  1884.     Valdez, 
a  witness  for  respondent,  states  that,  in  1884 
and  1885,  Hewitt  used  the  waste  water  in 
the  Berry  Roberts  ditch  whenever  he  wished 
to,   and  it  was  not  used  on  time  tickets. 
Water  in  South  Fork  ditch  was  generally 
used  on  time  tickets.    The  witness  said  that 
Harvy  Hewitt,  who  was  acting  for  his  father, 
the  complainant,  always  claimed  that  waste 
water,  and  used  it  whenever  he  wanted  it. 
The  evidence  of  both  Borron  and  Hewitt  is 
that  they  never  at  any  time  did  anything 
looking  to  the  abandonment  of  that  water 
right     Tolles,  as  the  agent  of  Borron,  cer- 
tainly had  no  authority  to  abandon  that  water 
right.     I  do  not  see  how  it  can  be  maintained 
that  either  Borron  or  Hewitt  ever  intended  to 
abandon  that  water  right.    But  it  is  claimed 
that  they  lost  it  because  they  allowed  the 
owners  of  the  Timber  ditch  to  use  the  Berry 
Roberts  ditch  for  more  than  five  years  for 
running  their  water  through  the  same.    If 
I  understand  the  claim,  it  is  tliat  these  par- 
ties obtained  the  right  to  the  Berry  Roberts 
ditch  bv  adverse  possession.     Mr.  Borron, 
as  has  been  stated,  owned  a  two-thirds  in- 
terest in  that  ditch  in  1874  by  purchase  from 
one  Suverkrup.     Ball  owned  one  third  by 
purchase  coming  from  one  of  the  locators 
and  constructors  of  the  Berry  Roberts  ditch. 
They  had  segregated  the  interest  they  bad 
in  the  Timber  ditch  water,  and  diverted  it 
through  this  Berry  Roberts  ditch.      They 
were  the  lesal  owners  of  that  ditch  and  that 
water.    Tolles  and  other  parties  owning  other 
interests  in  the  same  Timber  ditch  water 
were  allowed,  as  has  been  sufflcientlv  de- 
tailed, to  put  their  water  also  into  that  aitch. 
But  I  do  not  see  how  it  can  be  maintained, 
under  the  evidence  stated,  that  they  acquired 
any  interest  in  the  Berry  Roberts  ditch  by 
virtue  of  that  agreement.     That  ditch  was 
to  be  used  until  New  South  Fork  ditch  was 
constructed,  when  the  use  of  it  was  to  be 
relinquished.    Certainly,  under  theevidence, 
Borron  used  that  ditch  to  carry  his  Timber 
ditch  water  up,  until  1878.    "it  should  be 
borne  in  mind  that  the  South  Fork  Water 
Company  was  not  a  corporation,  but  an  as- 
sociation.     Whatever  titles  or  rights  they 
acquired  was  as  individuals  in  their  individ- 
ual capacity,  and  not  in  an  associated  capaci- 
ty.      As  to  this  Timber  ditch  water  they 
were  tenants  in  common.      They  acquired 
their  rights  generally  by  purchase,  and  in 
their  several  names,  as  appears  in  evidence. 
The  respondents  have  been  particular  to  Drove 
that,   whenever  required,   Borron   paia  his 
share  of  all   improvements  and  repairs  on 
the  Berry  Roberts  ditch ,  that  tbroueh  Tolles 
he  paid  his  pro  rata  share  of  thel)uilding 
and  maintaining  the  New  South  Fork  ditch, 
and  keeping  that  in  repair.     Under  these 
circumstances,  no  adverse  possession  could 
arise  in  any  of  the  South  Fork  ditch  claim- 
ants, for  certainly,  with  the  others,  Borron 
must  have  had  possession  of  the  Berry  Rob- 
erts ditch  and  the  New  South  Fork  ditch  all 
the  time. 
Under  the  statute  of  limitations  it  was  held 
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by  the  Sapreme  Court,  in  the  case  of  Donoell 
y,  De  la  Laruo,  61  U.  S.  20  How.  29,  15 
L.  ed.  824,  that  the  possession  ''must  be, 
in  the  language  of  the  authorities,  actual, 
continued,  adyerse,  and  exclusive  for  the 
space  required  by  the  statute."  Could  this 
possession  be  said  to  be  ezclusiye  when  Bor- 
ron  and  Ball  were  holding  possession  with 
the  otitier  claimants  of  water  in  the  timber 
ditch?  "To  render  possession  adverse,  so 
as  to  set  the  statute  of  limitations  in  motion, 
it  must  be  accompanied  with  a  claim  of  title, 
and  exclusive  of  every  other  right."  Me- 
Oraeken  ▼.  San  FraneUco,  16  Cal.  594,  686, 
687.  At  what  time  the  respondents  made  a 
claim  of  title  to  the  Berry  Roberts  ditch, 
I  think  it  will  be  difficult  to  determine,  and 
at  no  time  was  Borron  or  Hewitt  denied  the 
right  to  use  it  for  Timber  ditch  water.  It 
is  said  that  the  water  was  used  under  the 
supervision  of  a  water  master.  He  was  no 
more  than  an  agent  of  the  parties  holding 
these  water  rights.  His  possession  of  these 
ditches  was  their  possession,  if  he  ever  had 
what  is  called  "possession"  of  them.  He 
was  as  much  an  agent  of  Borron  as  of  the 
other  parties.  His  duties,  I  think,  only,  per- 
tained to  the  apportioning  of  water  by  virtue 
of  an  agreement  between  the  parties.  There 
were  certain  parties-— Tolles,  Bates,  and  Dr. 
Barton — who  went  into  the  possession  of  the 
Berry  Roberts  ditch  under  an  agreement  wiUi 
the  owners.  Their  possession  was  that  of 
the  owners  until  they  commenced  to  hold 
adversely.  When  did  they  commence  to  hold 
adverselV?  I  am  unable  to  tell  from  the  evi- 
dence. But  under  the  circumstances  under 
which  thev  went  into  the  possession,  before 
they  could  claim  to  be  holding  adversely, 
they  would  have  to  give  Borron  some  notice 
that  they  were  holding  adversely.  It  is  said 
that  this  notice  was  given  to  Col.  Tolles, 
his  a  sent.  But  Col.  Tolles  is  one  of  the  par- 
ties claiming  adversely,  according  to  the  con- 
tention of  respondents.  I  hardly  think  a 
court  ouffht  to  consider  a  notice  to  him  a 
notice  to  Borron.  He  was  a  man  trusted  and 
employed,  according  to  his  own  evidence,  to 
look  after  and  preserve  Borron  *s  property, 
and  yet  he  joined  in  with  others  to  take  away 
from  him,  according  to  the  claims  of  re- 
spondents, without  compensation,  a  valuable 
property  interest  Borron  intrusted  to  his  keep- 
ing. He  was  always  a  orominent  member 
of  the  South  Fork  Ditch  Cfompanv.  I  do  not 
think  that  a  court  ought  to  hoi  a  that  notice 
to  him  was  notice  to  Borron.  There  is  no 
other  kind  of  notice  claimed.  "  A  silent  pos- 
session accompanied  with  no  act  which  can 
amount  to  an  ouster,  or  give  notice  to  his 
cotenant  that  his  possession  is  adverse,  ought 
not,  we  think,  to  be  construed  into  an  ad- 
Terse  possession."  MeClung  v.  Bass,  18  U. 
B.  5  Wheat.  116,  124,  6  L.  ed.  46,  49. 

Taking  into  consideration  that  Borron  must 
have  been  in  possession  of  the  Berry  Roberts 
ditch  to  the  extent  tiiat  he  used  it  for  Tim- 
ber ditch  water,  and  we  roach  another  point 
in  the  case  that  I  think  is  conclusive,  as  far 
as  the  adverse  possession  of  this  ditch  is  con- 
cerned "The  rule  is  that,  where  there  is  a 
mixed  possession, — that  is,  where  there  are 
two  or  more  persons  in  possession,  each  un- 
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der  a  separate  conveyance  or  color  of  title, — 
the  possession  will  be  treated  as  being  in  him 
who  has  the  better  title,  upon  the  ground 
that  the  seisin  is  in  him  who  has  the  best 
title,  and,  as  all  cannot  be  seised,  the  posses- 
sion follows  the  title."  Wood,  Lim.  Act. 
g  261 :  Lanffdan  v.  Fbiter,  8  Mass.  215 ;  BeUi9 
V.  Bellii,  122  Mass.  414.  I  think  the  case  of 
BunnicuU  v.  BeyUm,  102  U.  S.  883,  368-869, 
26  L.  ed.  118,  119-121,  supports  this  doctrine. 
I  do  not  see  how  it  can  be  held  that  the  re- 
spondents held  any  distinct  and  definite  part 
of  that  ditch  as  against  Borron.  As  tenants 
in  common  of  the  Timber  ditch  water,  thej 
had  a  unity  of  possession,  perhaps,  of  the 
Berry  Roberts  ditch.  If  there  was  any  pos- 
session with  Ball  and  Borron  by  the  other 
Sarties  using  water  in  the  Berry  Roberts 
itch,  it  was  a  mixed  one.  and  hence  the 
above  rule  must  prevail.  As  I  said  before, 
one  of  the  main  issues  in  this  case  is  as  to 
the  waste  water.  When  did  any  of  the  re- 
spondents set  up  any  claim  to  the  waste  wa- 
ter? Undoubtedly,  that  waste  water  right 
was  preserved  up  to  1875.  The  evidence 
seems  to  be  conclusive  that  from  that  time 
up  to  1878  the  ditch  was  always  filled,  dar- 
ing the  irrigating  season,  with  Timber  ditch 
water.  In  1878  mcst  all  of  those  owning 
Timber  ditch  water  transferred  it  to  the  New 
South  Fork  ditch.*  Then  we  hear  again  of 
this  waste-water  right.  Glover,  in  bis  evi- 
dence, says  that  in  1878  most  of  the  parties 
turned  their  water  into  this  New  South  Fork 
ditch,  and  the  question  was  asked  him  :  "  Q. 
And  did  thev  cease,  then,  from  taking  any 
water  through  the  Berry  Roberts  ditch?  A. 
Well  no,  sir ;  there  was  a  claim  set  up  then 
to  that  water  as  waste  water.  O.  Well,  what 
was  done  about  it?  A,  Well,  there  were  par- 
ties, who  owned  their  water  in  what  was 
called  the  'New  Ditch,'  claimed  they  had  a 
right  in  the  other  ditch,  and  this  was  dis- 

Suled  by  representatives  of  the  Berry  Roberts 
itch,  and  it  worked  alongthat  way  for  auite 
a  number  of  years.  O.  Well,  what  did  the 
owners  or  claimers  of  the  Berry  Roberts  ditcdi 
do  in  regard  to  the  water  in  that  ditch,  or 
through  Ihat  ditch?  A,  They  undertook  to 
use  it  Q.  Well,  did  they  use  it?  A,  Yes, 
sir.  Q.  Now,  where  was  that  water  used, 
and  who  by?  A,  Well,  it  was  used  princi- 
ally  on  what  is  now  known  as  the  'Hewitt 
anch, '  and  what  was  known  as  the  *  Berrj 
Roberts  Ranch,'  or  on  this  section  16." 

The  Berry  Roberts  ranch  is  the  same  as  the 
Ball  ranch.  On  the  1st  dav  of  January,  18S2. 
Borron  conveved  his  rights  to  Hewitt.  It 
seems  Hewitt  had  gone  into  possession  of  all 
Borron* s  ranch,  and  property  connected  witli 
his  ranch,  in  San  Bernardino  county,  in  the 
fall  of  18jB1.  This  was  less  than  four  years 
after  we  hear  of  any  claim  to  this  waste- 
water right.  This  is  what  Harvy  Hewitt 
says  as  to  his  use  of  this  right :  **  Q.  Now, 
state  what  use  has  been  made,  if  any,  of  the 
waters  of  the  Santa  Ana  river  during  the 
years  from  1881  down  to  the  present  time  by 
your  father,  if  yea  know,  and  where  has  the 
water  been  used?  A,  llie  water  has  been 
used  by  my  father  in  his  place  in  section  six- 
teen, township  one  south.  Q,  Well,  how? 
A.  Used  for  ue  purpose  of  irrigation.     Q. 
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Wot  ihe  last  fbw  years?  A.  In  1881  it  was 
not  used  continuously  because  the  ditch  did 
not  run  the  entire  year  through,  but  all  the 
time  that  the  water  was  in  the  ditch  it  was 
lued.  Q.  You  mean  that  the  ditch  did  not 
tun,  or  that  the  river  didn't  run,  or  that  the 
water  didn't  run?    A,  The  water  didn't  run. 

4  Well,  how  in  1882,  1888,  and  1884?  Go 
n^ht  along.  A.  In  1882  we  used  the  water 
with  some  exceptions.  At  some  times  the 
water  was  taken.  We  turned  it  back,  and 
used  it.  Q,  Well^  how  about  the  other  years 
right  alonff?    Oh,   state  generally  whether 

f'ou  used  ft.  A,  Well,  generally  in  1888. 
n  the  spring  of  1884  the  a  itch —  There  was 
considerable  water,  and  the  Sunny  side  water 
master  took  possession  of  it.  Q.  With  your 
consent  or  without?  A.  Without  our  con- 
sent and  under  my  protest." 

The  witness  Valdez,  called  by  respondents, 
caid,  in  answer  to  questions  of  counsel  for 
them :  **  Q.  How  did  you  get  your  water? 
A.  From  Mr.  Rob  Roberts.  Q.  What  is  the 
name  of  the  ditch, — Berry  Roberts?  A.  Berry 
Roberts  ditch  and  Sunnyside  ditch.  Q.  Were 
you  working  there  on  time  cards?  A.  I  don't 
understand  you.  Q.  Were  you  working  there, 
having  water  issued  to  you  then,  or  delivered 
to  you  on  time,  which  was  represented  by  a 
card?  A.  Well,  not  Berry  Roberts  ditch. 
I  don't  recollect  we  ever  used  it  in  that  way. 
He  always  claimed  that  as  his  water,  and  we 
always  used  it  whenever  we  wanted  to." 

On  cross-examination  he  testified:  *Q. 
Tou  said,  in  vour  direct  examination  about 
this  Berry  Robert  ditch,  he  used  that  water 
whenever  he  had  a  mind  to,  didn't  he?  A. 
Yes,  sir.  Q.  And  irrespective  of  any  time 
tickets,  as  nur  as  you  know?  A,  Not  that  I 
knew  that  there  was  any  tickets  of  that  wa- 
ter. Q.  That  was  vour  understanding,  was 
it?  A,  Yes,  sir;  that  is  the  way  I  under- 
stood. Q,  That  there  were  no  tickets?  A. 
Yes,  sir.  He  always  claimed  that  water, 
and  we  used  it  whenever—  He  seemed  to 
send  the  water  whenever  he  wanted  it" 

This  evidence  pertained  to  the  years  1884 
and  1885.  His  evidence  and  that  of  Hewitt 
is  corroborated  by  that  of  Qlover  upon  this 
point. 

I  cannot  find  that  as  to  this  waste -water 
right  it  was  definitely  contradicted  by  any 
other  evidence.  There  was  never  any  loca- 
tion of  a  waste- water  right  by  the  South  Fork 
Ditch  Company.  The  action  that  was  done 
in  1877  by  the  water  commissioners  cannot 
affect  any  title  to  the  Berrv  Roberts  ditch  or 
the  waste- water  right.  The  recitation  that 
they  acted  upon  a  petition  of  the  owners  of 
the  Berry  Roberts  ditch  does  not  prove  the 
fact.  This  was  a  location  of  another  ditch 
to  be  constructed  from  another  point,  and 
was  used  to  convey  these  peregrinating  water 
rights  of  the  Timber  ditch  evidently  as  un- 
derstood when  they  were  put  into  the  Berry 
Roberts  ditch.  The  record  says  ^  E.  A.  Craw 
and  William  Curtis  met  at  the  mouth  of  the 
Santa  Ana  cafion,  and  did  change  the  loca- 
tion of  the  Berry  Roberts  ditch  in  the  fol- 
lowing manner,"  etc.  This  is  not  a  location 
cf  the  Berry  Roberts  ditch.     Its  head  is  near 

5  miles  above  that  of  the  Berry  Roberts  ditch, 
and   it  covered  and  ran  through  different 
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ground  for  most  of  its  course.  It  seems,  how- 
ever, these  parties  claiming  to  own  the  Berry 
Roberts  ditch,  after  they  had  changed  its  lo- 
cation, did  not  seem  to  want  to  give  up  l^e 
former  location  thereof.  They  now  claim 
both.  There  is  shown  no  right,  as  far  as 
Borron  is  concerned,  in  these  commissioners, 
to  chan^^e  the  location  of  that  ditch.  At  all 
events,  it  cannot  be  held  to  be  a  location  of 
the  waste- water  right  of  Borron  and  Ball. 

A  contention  of  some  kind  seems  to  be 
made  to  the  effect  that  the  appropriation  of 
the  waste- water  right  was  not  valid  because 
an  appropriation  of  water  must  be  for  some 
beneficial  purpose,  and  that  it  appears  that 
more  water  was  appropriated  than  would  ir- 
rigate the  land  sought  to  be  irrigated  there- 
by. There  is  evidence  that  in  that  locality 
1  inch  of  water  will  irrigate  7  acres  of  lana, 
and  one  witness  gave  evidence  that,  in  cul- 
tivating some  fruits,  1  inch  would  irrigate 
10  acres  of  land.  If  this  would  make  the 
Berry  Roberts  waste- water  right  void,  at  the 
date  of  its  appropriation,  for  the  reason  as- 
signed, then  the  appropriation  of  water  in 
the  Timber  ditch  was  also  void.  The  claim 
that  1  inch  of  water  suffices  generally  to  ir- 
rigate 7  acres  or  10  acres  of  'land  in  the  San 
Bernardino  valley,  where  the  soil  is  a  sandy 
loam,  and  the  atmosphere  dnr,  does  seem  to 
me  to  tax  even  the  creaulity  ofone  accustomed 
to  irrigation  in  other  sections  of  country  to 
a  considerable  extent.  When  acquired,  I  do 
not  think  there  is  any  doubt  but  that  the 
Berry  Roberts  waste- water  right  was  a  valid 
one.  The  change  of  notions  concerning  ir- 
rigation and  the  quantity  of  water  needed 
for  irrigation  cannot  affect  it  It  should  bs 
observed  that  the  facts  constituting  an  ad- 
verse possession  are  not  pleaded.  It  should 
be  observed  that  no  facts  showing  adverse 
possession  of  either  the  ditch  or  water  right 
in  dispute  are  pleaded.  The  general  rule  is 
that  the  facts  constituting  the  adverse  pos- 
session should  be  stated.  mcOloikey  v.  SSurr^ 
88  Fed.  Rep.  166.  There  is  no  difference 
between  a  plea  and  an  answer  in  this  particu- 
lar. The  allegation  that  the  action  did  not 
accrue  within  nve  years  presents  the  question 
as  to  whether  the  action  for  the  diversion  of 
the  water  accrued  within  that  time.  There 
is  no  doubt  but  that  respondents  had  diverted 
the  water  complainant  claims  within  five 
years.  The  contention  that  the  ceasing  to 
use  any  parcel  of  property  in  its  nature  real 
estate,  or  an  appurtenance  thereto,  for  five 
years,  would  constitute  abandonment  thereof, 
cannot  be  sustained.  No  such  arbitrary  rule 
is  applied  in  the  consideration  of  this  ques- 
tion. Time  may  be  an  element  in  determin- 
ing intention,  but  not  alone  absolute  proof  of 
abandonment.  Partridge  v.  MeKinney,  10 
Cal.  181 ;  Moan  v.  RoUini,  86  Cal.  888,  95 
Am.  Dec.  181 ;  Judtan  v.  Malhy,  40  Cal.  800. 
It  devolved  upon  the  respondents  to  show 
abandonment,  and  the  rule  is  that  it  should 
be  clearly  established.  Neither  for  this  as- 
signed reason  do  I  find  abandonment,  and 
then  the  evidence  does  not  show  a  ceasing  to 
use  the  waste  water  for  any  one  five  years. 

There  is  one  further  clause  in  the  evidence 
of  Col.  Tolles  I  will  recite  as  bearing  upon 
this  question :    **  Q.    What  consideration,  if 
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•ny,  has  lie  had  in  this  distribntion  as  to  the 
matter  of  waste  water?  A.  There  was  no 
distribntion  of  waste  water,  to  my  knowledge, 
to  the  parties  mentioned, — Mr.  Borron  or 
Ball,—- during  that  time,  other  than  was  dur- 
ing the  rainy  season,  when  all  parties  shared 
alike  in  the  surplus  water." 

This  is  followed  up  by  several  answers. 

Now,  if  the  waste  water  was  used  at  any 
time  during  the  year  by  Ball  and  Borron,  or 
either,  that  right  was  preserved.  But,  as  I 
think  I  have  shown  before,  there  were  no  five 
vears  when  this  waste  water  was  not  used 
by  some  of  the  owners  thereof  in  the  irrigat- 
ing season.  It  would  seem  to  me  that  the 
act  of  allowing  the  owners  of  Timber  ditch 
water  to  put  their  water  into  the  Berry  Rob- 
erts ditch  bv  Ball  and  Borron  was  an  act  of 
neighborly  kindness  and  accommodation,  and 
the  attempt  of  those  thus  favored  to  use  this 
act  to  show  that  the  owners  thereof  had  there- 
by abandoned  their  right  to  the  same, -with 
the  water  right  connected  therewith,  and  that 
the  respondents  herein  so  accommodated  bad 
acquired  all  of  the  same,  should  not  appeal 
with  much  force  to  a  court  of  equity  and 
conscience.  Considering  this  case  as  best  I 
could,  I  have  been  unable  to  reach  the  con- 
clusion that  either  the  ditch  or  waste -water 
right  to  which  complainant  asserts  title  has 
been  abandoned  by  his  predecessor  in  inter- 
est or  himself.  I  will  say  that  the  record  is 
an  unsatisfactonr  one.  Maps  used  on  the 
hearing  were  leit  out  by  stipulation.  Thev 
were  needed  to  explain  evidence.  The  evi- 
dence is  so  mixed  up  with  objections  and 
motions  and  Immaterial  evidence  as  to  be 
confusing. 

Complainant  also  makes  claim  to  certain 
other  water  originally  used  in  the  Timber 
ditch.  This  is  urged  upon  the  ground,  as  I 
understand,  that  this  water  was  abandoned 
by  the  owners  thereof.  The  Timber  ditch 
was  undoubtedly  abandoned,  and  all  water 
used  in  the  same,  and  not  transferred,  may 
be  cionsidered  perhaps  as  abandoned.  If  the 
equitable  title  in  the  same  had  been  conveyed 
in  any  manner,  undoubtedly  this  would  not 
occur.  But,  allowing  that  it  was  abandoned, 
there  is  no  showing  that  complainant  ever 
appropriated  the  same.  From  1875  to  1878 
the  Berry  Roberts  ditch  was  filled,  most  of 
the  time,  with  Timber  ditch  water.  There 
was  no  chance,  up  to  that  time,  to  appropriate 
the  same  by  the  user;  but,  if  there  was,  it 
would  not  suffice. 

In  1878  the  Civil  Code  of  California  went 
into  effect.  Section  1416  of  said  Code,  upon 
the  subject  of  irrigation,  provides :  "A  per- 
son detiiring  to  appropriate  water  must  post 
a  notice  in  writing  in  a  conspicuous  place 
at  the  point  of  intended  diversion  stating 
therein,  (1)  that  he  claims  the  water  there 
flowing  to  the  exent  of  (giving  the  number) 
inches  measured  under  a  4- inch  pressure; 
(2)  the  purpose  for  which  he  claims  it,  and 
the  place  of  intended  use ;  (8^  the  meaos  by 
which  he  intended  to  divert  It,  and  the  size 
of  the  flume  ditch,  pipe,  or  aqueduct  in 
which  he  intends  to  divert  it.  A  copv  of 
the  notice  must  within  ten  days  after  it  is 
posted  be  recorded  in  the  office  of  the  recorder 
of  the  county  in  which  it  is  posted." 
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There  are  other  provisions  of  the  statute* 
not  necessary  to  be  here  referred  to.  Tliei^ 
follows  this  provision :  "  Sec.  1419.  A  fail- 
ure to  comply  with  such  rules  deprives  the- 
daimants  of  the  right  to  use  the  water  a» 
against  a  subsequent  claimant  who  complies- 
therewith. " 

There  were  notices  of  the  location  of  all 
such  water  bv  other  parties.  Neither  com- 
plainant nor  his  grantors  complied  with  this- 
statute  in  making  any  appropriation  to  any 
of  the  abandoned  waters  of  the  Timber  ditcli. 
This  claim  is  therefore  not  maintained. 

The  locators  of  the  Benr  Roberts  ditch 
claimed  a  waste- water  riirht.  The  water 
commissioner  noted  this  claim.  The  evi- 
dence shows  what  was  meant  by  this  term, 
**  waste  water.  ^  It  wss  the  water  that  waa 
left  after  the  North  Fork  and  the  Timber 
ditch  or  South  Fork  ditches  were  supplied 
from  the  waters  of  the  Santa  Ana  river.  It 
is  not  an  easy  matter  to  determine  from  tb» 
evidence  how  much  water  was  in  fact  appro- 
priated as  this  waste  water  through  Uie  Berry 
Roberts  ditch.  Berry  Roberts  was  of  tli» 
opinion  his  ditch  would  carry  about  175  in- 
ches of  water,  miners*  measurement  Glover 
claimed  that  at  one  time  it  would  carry  about 
800  inches,  and  at  another  time  200  inches, 
of  water  under  miners'  measurement  Tollea 
said  that,  at  times  Timber  ditch  water  was 
put  into  it,  it  would  not  carry  more  than  lOO 
or  150  inches  of  water,  miners'  measurement, 
but  that  the  ditch  was  then  out  of  repair. 
The  evidence  shows  that,  about  the  time  the 
Timber  ditch  water  was  put  in,  the  ditch 
was  enlarged  to  double  its  capacity.  Thero 
were  measurements  of  the  ditch  after  it  waa 
enlarged,  that  would  appear  to  be  reliable, 
that  made  the  capacity  of  the  ditch  about 
480  inches,  messured  as  above  stated.  There 
is  one  thin^  to  be  noticed  concerning  tho 
evidence  estimating  the  number  of  inches  of 
water  in  any  ditch  from  1860  to  1878.  The 
early  estimates  of  water  were  much  less  than 
the  later,  and  the  actual  measurements  seem 
to  have  shown  at  all  times  a  much  larger 
amount  of  water  than  the  estimates.  Hence 
I  think  it  would  be  safe  to  find  that  the  Berry 
Roberts  ditch  appropriated  200  inches  of 
water.  There  is  no  dispute  but  that  during- 
certain  months  the  Timber  ditch  and  the 
South  Fork  ditch  took  all  the  water  in  the 
Santa  Ana  river.  What  was  the  exact  time 
this  occurred  cannot  be  easily  determined 
from  the  evidence.  Some  seasons  this  period 
was  much  shorter  than  others.  I  find  that 
from  about  the  15th  of  June  to  the  1st  of  Sep- 
tember of  each  year,  as  a  rule,  these  ditches- 
took  all  the  water  in  the  river.  As  I  said 
before,  it  seems  to  be  admitted  by  the  an- 
swers of  all  the  defendants  that  thev  did  di- 
vert this  waste  water.  If  the  respondents  had 
each  set  out  the  amount  of  water  he  or  it 
claims,  there  might  have  been  a  determina- 
tion of  the  case  to  show  who  are  the  exact 
parties  who  diverted  the  water  owned  by 
claimant.  As  th^  case  stands,  the  only  de- 
cree that  can  be  entered  is  an  injunction  en- 
joining all  of  the  defendants  from  divertini^ 
this  waste- water  right  from  the  1st  of  Sep- 
I  teraber  to  the  15th  of  June  of  each  year.  My 
1  opinion  is  that  the  Judgment  of  the  circuit 
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eoort  Bhoald  be  reyened,  and  the  cause  re- 
manded, and  the  circuit  court  directed  to  en- 
ter a  decree  according  to  this  view. 

This  opinion  was  written  with  the  thought 
that  it  might  be  adopted  as  the  opinion  of 


the  court  in  the  case.  Finding  that  the  ma- 
jority of  the  court  do  not  agree  with  the  oon- 
elusions  I  have  reached,  I  present  the  same 
as  my  indlyidual  yiews  and  as  a  dissenting 
opinion. 
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Anthony  KELLY  et  al.,  AppU,, 

«. 

Cl^  of  MINNEAPOLIS  et  al.,  Setpis. 

i Mien. } 

*U  Held*  that  oertaln  oertlfle»tMi  emllp 
In^  for  the  payment  of  money  #  iwned 
by  the  park  board  of  the  oity  of  Mloneap- 
olta,  are  not  an  indebtedneas  of  the  dty,  wltblo 
the  meaninff  of  seotlon  2,  chapter  SOi,  Laws  1608, 
limldDff  the  indebtednesB  of  otties;  and«  further, 
that  the  amount  of  the  bonds  and  money  In  the 
tinklnff  fund  of  the  dty  Is  to  be  deducted  from 
the  totaJ  amouct  of  the  outstanding  bonds  of  the 
dty,  for  the  purpose  of  determlnlnff  Its  actual  In- 
debtedness under  the  proyistons  of  this  statute. 

2m  Held*  that  the  eommlaeionera  of  •neh 
sinking  Aind  have  no  aathorlty  to  pur- 
chase  from  the  city  Its  bonds,  for  the  fund,  at  the 
time  th^  axe  offered  for  sale  by  it. 

(December  0,  IBBSi) 

APPEAL  hy  plaintiffs  from  an  order  of  the 
District  Court  for  Hennepin  County  deny- 
ing a  motion  for  a  temporary  injunction  to  re- 
strain defendants  from  disposing  of  certain 
municipal  bonds.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Meeere.  J.  B.  Atwater  and  P.  M.  Bab- 
ec»ek,  for  appellants: 

There  are  two  kinds  of  sinking  funds — a  real 
sinking  fond  and  a  peeudo  sinking  fond.  The 
object  of  the  first  is  to  ultimately  extingoidi  a 
certain  indebtedness  (Sinking  Fund  (Siee$,W 
U.  8.  726,  25  L.  ed.  608);  the  object  of  the  sec- 
ond is  to  allure  prospective  purchasers  of  bonds 
by  boldine  out  to  them  the  existence  of  a  se- 
curity which  is  such  in  ap|)earance  only,  and 
not  in  reality. 

It  ia  apparent  that,  given  a  ^neral  power 
to  issue  bonds  up  to  a  certain  limit,  with  the 
right  to  dedocl  the  sinking  fund  in  calculatiog 
this  limit,  nothing  whatever  is  effected  towards 
actually  reducing  indebtedness.  The  limit  al- 
wavs  rises  paripaaeu  with  the  increase  of  the 
sinking  fund. 

From  every  consideration  of  wise  and  pru- 
dent municipal  economics  it  would  be  better 
to  wipe  out  such  a  sham  fund,  and  leave  the 
city  simply  with  the  5  per  cent  limit  and  the 
power  of  usuing  new  bonds  to  retire  those  ma- 
turing from  time  to  time. 

In   enacting  chap.  204,  Gen.  Laws  1898, 
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which  kind  of  sinking  fund  did  the  legislature 
have  in  mind? 

Section  2  starts  out  with  a  prohibition  against 
the  creation  of  any  kind  of  indebtedness  in  ex- 
cess of  the  6  per  cent  limit,  which  is  as  sweep- 
ing and  comprehensive  as  it  was  possible  to 
make  it.  Then  follow  two  exceptions  to  thia 
prohibition. 

If  these  exceptions  had  not  been  made,  it 
might  be  argued  that  the  legislature  had  left 
to  the  courts  the  matter  of  determining,  accord- 
ing to  general  rules  of  law,  whether  or  not  a 
sinking  fund  should  be  deducted  in  estimating 
a  city's  total  indebtedness.  But  the  express 
specification  of  the  one  kind  of  deduction 
necessarily  excludes  the  other. 

MeBobertiY.  Washbume,  10  Minn.  28;  Suth- 
erland,  Stat.  Constr.  §§  826-829;  Oniied  Statu 
V.  Mown  County  Ot,  99  U.  S.  682,  26  L.  ed. 
881. 

Only  such  powers  and  rights  can  be  exer- 
cised under  grants  by  the  le^lature  to  corpo- 
rations as  are  clearly  comprehended  within  the 
words  of  the  act  or  aerived  therefrom  by  neces- 
sary implication,  regard  being  had  to  the  ob- 
jects of  the  grant. 

MinturnY.Larue^  64  U.  8.  28  How.  485, 16 
L.  ed.  676. 

The  board  of  sinking  fund  commissioners  ia 
a  part  of  the  city,  and  the  city  cannot  issue  ita 
own  bonds  to  itself. 

HoagY,  Greenwich,  188  K.  Y.  162;  (Mding- 
tan  Y.OiUfert,  17  N.  Y.  489;  Sickles  y.  Bichard- 
mm,  28  Hun,  669;  Neel  v.  Beach,  92  Pa.  221. 

Nor  does  the  fact  that  the  certificates  are  to 
be  paid  out  of  a  particular  fund  constitute 
them  any  less  an  inaebtedness  within  the  mean- 
ing of  the  statutory  prohibition. 

Sackett  v.  Sew  Albany,  88  Ind.  478, 46  Am. 
Hep.  467;  Springfield  v.  Edwarde,  84  111.  626: 
Law  V.  Pecple,  87  HI  886:  People  v.  May,  » 
Colo.  404;  Litchfield  v.  BaUou,  114  U.  S.  190, 
29  L.  ed.  182;  Scott  y.  Datenport,  84  Iowa, 
208. 

There  is  no  similarity  between  the  park  cer- 
tificates and  a  warrant  or  order  drawn  by  the 
proper  city  officers  for  the  payment  of  a  spe- 
cific amount  of  money  out  of  the  city  treasury 
belonging  to  a  particular  fund.  And  the  cases 
holding  that  such  warrants  do  not  create  an 
additional  indebtedness  are  clearly  distinguish- 
able from  the  case  at  bar. 

Danii  V.  Dee  Moinee,  71  Iowa,  600;  Law  v. 
People,  People  v.  May,  Springfield  v.  Edwards, 
Scott  V.  Davenport,  and  Litchfldd  v.  BaUoUt. 
eupra. 


Nora.— What  constitutes  an  indebtedness  within 
the  meaninflr  of  restrictions  upon  municipal  debts 
is  considered  in  an  extensive  note  to  Beard  v.  Hop- 
kinsvflle  {Kj.}Zi  L.B.A.  tf&   See  also  Garter  v. 
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Thorson  (8.  D.)  84  L.  B.  A.  784;  Linn  v.Ohambera- 
bursr  (Pa.)  26  L.  B.  A.  217;  Saleno  v.  Neosho  CMo.)9 
L.B.AWI 
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So  long  afl  a  contineeDcy  exists,  however  re- 
mote it  may  be,  by  wbicli  the  city  may  become 
liable  for  something,  in  some  way,  such  liabil- 
ity is  within  the  letter  and  spirit  of  the  prohi- 
bition. 

Prince  y.  Qaincy,  128  HI.  448;  Do(m  DUi. 
7\op.  v.  Cummins,  142  U.  8.  806,  86  L.  ed. 
1044;  Law  v.  People,  ntpra;  FuUer  v.  Chi- 
cago, 89  HI.  282;  BpringifleldY.  Edwards,  Litchr 
fdd  v.  Ballon,  and  Pooj^  v.  May,  supra. 

The  fact  that  the  holder  of  the  certificate  is 
to  look  only  to  a  particular  fund  or  property 
for  the  payment  of  the  debt  evidenced  by  the 
certificate,  does  not  take  the  matter  out  of 
the  prohibition  imposed  by  the  language  of  the 
statute. 

Law  ▼.  People,  supra;  Baltimore  v.  Oitl,  81 
Md.  880;  Morrison  v.  Bernards,  86  N.  J.  L  219. 

The  making  of  a  contract  for  municipal  sup- 
I>lies  extending  over  several  years  is  the  crea- 
tion of  an  indebtedness  foi  the  whole  amount 
to  become  due  under  it 

Kiiehli  v.  Minnesota  Brush  Electric  Co,  58 
Minn.  418. 

The  statute  of  1898  was  passed  for  the  pur- 
pose of  prohibiting  absolutely  any  kind  of  debt 
or  liability  for  any  purpose  beyond  the  5  per 
cent  debt  limit. 

Prickett  v.  Marcdine,  65  Fed.  Rep.  469; 
Litchfield  v.  Ballau,  114  U.  8.  190,  29  L.  ed. 
182:  Law  v.  People,  supra. 

The  act  of  1893  prohibits  the  incurring  of 
'''any  debt  or  liability  of  any  kind,  for  any  pur- 
pose," and  its  inhibition  is  aimed  alike  against 
certificates,  as  well  as  all  other  forms  of  in- 
debtedness. 

Saekett  v.  New  Albany,  88  Ind.  478,  45  Am. 
Rep.  467,  applies  alike  to  generations  of  all 
kinds,  includinff  present  as  well  as  future. 

Erii^s  App.  91  Pa.  898;  Mser  v.  Fort  Worth 
<Tex.)  27  8.  W.  Rep.  789. 

The  language  of  the  act  creating  the  sinking 
fund,  and  providing  for  its  investment  and  dis- 
position, is  such  as  to  leave  no  doubt  that  the 
board  of  sinking  fund  commissioners  is  but  a 
department  of  the  executive  branch  of  the  city 
government,  and  that  the  commissioners  in  ex- 
ecuting the  powers  conferred  upon  them  are 
but  the  agents  of  the  city,  and  as  to  the  sink- 
ing fund  itself,  the  city  or  the  commissioners 
are  but  trustees. 

Elser  ▼.  Ft,  Worth,  supra. 

The  fund  to  be  created  is  not  so  much  for 
the  security  of  the  creditors  as  the  ultimate 
protection  of  the  public  and  the  corporations. 

Sinking  Fund  Cases,  99  U.  8.  725,  25  L.  ed. 
508:  Council  Bluffs  v.  Stewart,  51  Iowa,  885; 
Waxahachie  v.  Brown,  67  Tex.  519. 

Mr.  David  F.  Simpson*  for  respondents: 

The  city  of  Minneapolis  being  by  law  duly 
authorized  to  sell  a  bond  or  bonds,  and  the 
board  of  sinking  fund  commissioners  being  by 
law  authorized  to  invest  the  sinking  fund  in 
such  a  bond,  there  can  be  no  reason  assigned 
why  the  sinking  fund  commissioners  should 
not  bid  for  these  bonds  at  a  public  sale,  and 
purchase  them,  if  they  are  the  successful  bid- 
ders. 

The  park  board  certificates  are  not  an  indebt- 
edness of  the  city  of  Minneapolis  within  the 
meaning  of  the  law  of  1893,  or  in  any  sense 
whatever. 

Tiedeman.  Mun.  Corp.    g  189;    Fuller  t. 
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Heath,  89  III.  296;  Law  v.  People,  87  111.  885; 
People  V.  May,  9  Colo.  404;  Daw  v.  Des  Moines, 
71  Iowa,  600;  Hopper  v.  Union  Twp.  54  N.  J, 
L.  248;  Kingsberry  v.  Pettis  County,  48  Mo. 
207;  BalHmare  ▼.  OiU,  81  Md.  889. 

The  bonds  and  cash  in  the  sinking  fund 
should  be  deducted  from  the  total  outstanding 
bonds  to  arrive  at  the  Indebtedness  of  the  dty 
under  the  provisions  of  the  law  fixing  a 
limit  of  indebtedness  for  the  city  of  Minneap- 
olis. 

Bank  for  Savings  in  New  York  v.  Grace,  103 
N.  Y.  818. 

Contracts  providing  for  annual  payments 
for  a  term  of  years,  which  payments  may  be 
made  by  the  current  revenues  levied  and  col- 
lected ourine  those  years,  are  not  an  indebted- 
ness of  the  city  within  the  meaning  of  the  acts 
imposing  a  percentage  limitation  on  the  city's 
inaebtedness. 

Grant  v.  Davenport,  86  Iowa,  896;  VcajM- 
raise  v.  Gardner,  97  Ind.  1;  Carpus  (Jfirieti  t. 
Woessner,  58  Tex.  462;  Smith  v.  Dedham,  144 
Mass.  177;  Eri^s  Appeal,  91  Pa.  898;  StaU  ▼. 
MeCauley,  15  Cal.  480;  Capital  City  Water  Co. 
V.  Montgomery,  92  Ala.  866;  Crowder  v.  Sulli- 
van, 128  Ind.  486,  18  L.  R  A.  647. 

Interest  on  bonds  is  not  to  be  included  in  es- 
timating the  total  indebtedness. 

Durant  v.  loica  County,  1  Woolw.  C.  C.  69; 
P&weU  V.  Madison,  107  Ind.  106;  P&ughkeepei€ 
▼.  Quintard,  186  K  Y.  275. 

Uncollected  taxes  and  special  assessments 
may  be  regarded  as  available  for  current  ex- 
penses, so  that  contracts  for  such  expenses  are 
not  included  within  the  indebtedness  of  the 
city. 

i)reneh  v.  Burlington,  42  Iowa,  614;  Council 
Bluffs  ▼.  Stewart,  51  Iowa,  885. 

Starit  Ch.  J.,- delivered  the  opinion  of  the 
oourt: 

This  action  was  brought  to  have  a  certain 
issue  of  the  bonds  of  the  city  of  Minneapolis, 
of  the  par  value  of  $200,000,  known  as  "  Res- 
ervoir Bonds,"  adjudged  void,  and  to  re- 
strain the  treasurer  of  the  city  from  paying 
out  of  the  sinking  fund  of  the  city  any  money 
for  the  purchase  of  such  bonds  for  the  sink- 
ing fund,  pursuant  to  an  agreement  to  that 
effect  between  the  city  council  and  the  board 
of  sinking  fund  commissioners.  The  plain- 
tiffs are  taxpayers  of  the  city,  and  from  an 
order  of  the  trial  court  denying  their  motion 
for  a  temporary  injunction  so  restraining  the 
treasurer  this  appeal  was  taken.  The  bonds 
were  issued  under  the  provisions  of  chapter 
204,  Laws  1898,  which  forbids  any  city  in 
this  state  to  issue  bonds  or  to  incur  any  debt 
or  liability  of  any  kind  for  any  purpose  ex- 
cept for  the  purchase,  refunding,  or  payment 
of  outstanding  bonds,  in  excess  of  5  per  cent 
of  the  assessed  valuation  of  the  taxable  prop- 
erty of  such  city  according  to  the  last  pre- 
ceding assessment.  The  plaintiffs  claim  that 
this  5  per  cent  debt  limit  has  already  been 
exceeded  by  the  city,  exclusive  of  these  res- 
ervoir bonds ;  and,  further,  that  the  board  of 
sinking  fund  commissioners  have  no  author- 
ity to  purchase  from  the  city  its  bonds  at  the 
time  they  are  offered  for  sale  by  it. 

1.  The  first  question  is,  Ilad  the  city,  if 
the  amount  of  the  reservoir  bonds  be  added 
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to  its  debt,  exceeded  its  debt  limit  at  the 
time  of  the  proposed  sale  of  the  bonds  and 
the  commencement  of  this  action?  In  decid- 
ing this  question  the  claim  of  the  plaintiffs 
that  the  sum  of  $206,567— an  alleged  indebt- 
edness of  the  city  to  the  court- bouse  and  city 
hall  commission— should  be  added  to  the  in- 
debtedness of  the  city,  must  be  rejected,  for 
it  does  not  affirmatively  appear  from  the  rec- 
ord tiiat,  if  there  ever  was  any  such  indebt- 
edness, it  existed  at  the  time  stated  in  the 
question.  Eliminating  this  claim,  it  is  suffi- 
cient to  say,  without  goinj^  into  mathemat- 
ical details,  that  it  appears  uom  the  admitted 
facta  that,  if  the  amount  of  certain  park 
board  certificates  hereinafter  to  be  noticed  is 
not  a  part  of  the  indebtedness  of  the  city, 
and  if  the  amount  of  the  money  and  bonds 
in  the  sinking  fund  of  the  city  is  to  be  de- 
ducted from  the  total  amount  of  the  outstand- 
ing bonds  of  the  city,  the  entire  debt  of  the 
city,  including  these  reservoir  bonds,  will 
not  exceed  its  debt  limit.  The  answer,  then, 
to  this  first  question  involves  a  consideration 
of  two  subordinate  ones  %  (a)  Are  the  park 
board  certificates  an  indebtedness  of  the  city, 
-within  the  meaning  of  the  statute  imposing 
the  debt  limit?  (b)  Is  the  amount  of  fbe 
money  and  bonds  in  the  sinking  fund  to  be 
deducted  from  the  total  amount  of  the  city's 
outstanding  and  uncanceled  bonds,  for  the 
purpose  of  determining  its  actual  indebted- 
ness? We  are  of  the  opinion  that  this  first 
question  must  be  answered  no,  and  the  sec- 
ond one  yes,  and  we  therefore  answer  the 
original  question  in  the  negative. 

2.  The  park  board  certificates  to  which  we 
have  referred  were  issued  dnder  the  provi- 
sions of  chapter  80,  Special  Laws  18^,  as 
amended,  which  provide  for  a  board  of  park 
commissioners,  and  constitute  such  board  a 
department  of  the  government  of  the  citv  of 
Minneapolis.  This  board  is  authorized  to 
designate  and  acquire  land  in  and  adjacent 
to  the  city  for  public  parks,  and  its  here 
material  powers  are  as  follows:  "The  said 
board  of  commissioners,  and  their  successors, 
shall  have  power,  and  it  is  hereby  author- 
ized, to  obtain  title  for  and  in  the  name  of 
the  city  of  Minneapolis,  to  any  lands  so  des- 
ignated by  it  for  the  purpose  of  this  act,  bv 
gift,  devise,  purchase,  or  lease.  And  said 
board  may  enter  into  any  contract  in  the  name 
of  said  city,  for  the  purchase  of  any  lands  to 
be  paid  for  in  such  time,  or  times,  and  in 
such  manner,  as  the  board  may  agree  to ;  and 
said  board  may  accept  title  to  lands  and  give 
back  a  mortgage  or  mortgages  in  the  name 
of  said  citv,  with  or  without  bonds  to  secure 
the  unpaid  purchase  price,  provided,  that  no 
personal  or  general  liability  on  Uie  part«of 
said  city  shall  be  created  by  any  such  con- 
tract, or  mortgage,  or  bond  beyond  the  means 
St  the  time  available  therefor,  except  the  li- 
ability to  pay  such  amounts  as  may  be  real- 
ized from  benefits  assessed  on  benefited  prop- 
erty on  account  of  the  lands  included  in  such 
contract  or  mortgage.  And  it  is  hereby  made 
the  duty  of  said  t^ard  to  pay  on  each  such 
contract  or  mortgage  an  amount  equal  to  the 
sum  or  sums  so  realized  from  such  assess- 
ments; and  said  board  shall  have  power  to 
accept  and  receive  donations  of  money,  prop- 
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erty,  or  lands,  for  the  use  of  the  said  city 
for  the  purposes  contemplated  in  this  act.^ 
Special  Laws  1889,  chap.  80,  g  2,  as  amended 
by  Id.  chap.  108,  §  1.  The  certificates  in 
question  were  given  for  the  purchase  price 
of  land  for  park  purposes,  and  their  payment 
secured  by  a  mortgage  on  the  land  purchased. 
Each  certificate  states  that  the  city  of  Minne- 
apolis is  Indebted  to  the  payee  in  the  sum 
therein  named,  and  recites  that  the  considera- 
tion therefor  is  the  conveyance  to  the  city  by 
the  payee  of  land  for  park  purposes,  and  that 
the  certificate  is  secured  by  a  mortgage  on 
the  land  sold,  and  that  it  is  payable  out  of 
the  funds  arising  from  assessments  made  upon 
real  estate  specially  benefited  by  the  park 
established  on  the  land,  and  concludes  with 
these  words:  *'It  being  expressly  under- 
stood and  agreed  that  there  is  no  liability  on 
the  part  of  said  city  to  pay  the  amount  evi- 
denced by  this  certificate,  secured  by  the 
above-described  mortgage,  out  of  any  other 
fund  than  the  fund  above  specified."  No 
certificates  issued  or  contracts  made  by  the 
park  board  can  be  given  any  legal  effect  con- 
trary to  or  iii  excess  of  the  powers  conferred 
upon  the  board  by  the  statute  we  have  quoted, 
and  they  are,  in  fact,  substantially  in  ac- 
cordance with  its  provisions.  Tbe  board  has 
no  power  to  make  these  certificates  a  lien 
generally  upon  all  the  parks  of  the  city,  and 
the  record  shows  that  no  attempt  has  been 
made  to  secure  their  payment  by  the  creation 
of  such  a  lien.  The  provisions  of  the  statute 
relied  upon  by  plaintiffs  to  support  their 
proposition  to  the  contrary  (Special  Laws 
1889,  S  5,  chap.  80)  refer  only  to  park  bonds 
issued  for  the  purpose  of  obtaining  money 
witJi  which  to  acquire  land  for  park  pur- 
poses. It  is  admitted  that  such  bonds  are  a 
part  of  the  indebtedness  of  the  city.  Neither 
are  these  certificates  secured  by  a  mortgage 
on  any  portion  of  the  property  of  the  city 

f previously  owned  by  it,  nor  by  a  pledge  of 
ts  revenues,  as  claimed  by  the  plaint,  di. 
If  such  was  the  case,  then  their  contention 
that  the  certificates  are  a  part  of  the  indebt- 
edness of  the  city  would  be  correct,  for  the 
statute  providing  a  debt  limit  for  cities  can- 
not be  evaded  by  the  makeshift  of  issuing 
the  bonds  or  other  obligations  of  the  city, 
and  make  them  payable  only  from  the  gen- 
eral revenues  of  the  city  to  be  derived  from 
a  particular  source,  or  by  securing  them  upon 
its  public  buildings  or  other  property,  which, 
if  sold  to  pay  the  obligations,  must  be  re- 
placed by  taxation,  to  enable  the  city  to  dis- 
charge its  ffovemmental  functions.  The  au- 
thorities cited  by  counsel  for  the  plaintiffs 
fully  support  this  proposition.  Biit  such  is 
not  the  case  we  are  considering,  for  each  cer- 
tificate is  a  lien  merely  upon  the  particular 
land  for  the  agreed  purchase  price  of  which 
it  WHS  given,  "not  upon  any  property  which 
the  city  previously  owned.  The  deed  cer- 
tificate, and  mortgage  are  all  one  transaction, 
and  after  the  mortgage  is  given  the  city  has 
just  as  much  interest  in  the  land  mortgaged 
as  it  had  before.  When  the  land  is  paid  tor, 
it  will  be  the  property  of  the  city.  If  not, 
the  certificate  holder  takes  it  on  his  mort- 
gage. The  debt  of  the  city  is  neither  in- 
creased nor  diminished  by  the  transaction.  No 
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reyeDQes  of  the  city  which  must  be  raised 
or  replaced  by  taxation  are  pledged  for  the 
payment  of  the  certificates.  The  statute  ex- 
pressly proYides  that  the  park  board  cannot 
create  any  personal  or  general  liability  on 
the  part  of  the  city  by  any  certificates  they 
may  issue,  except  to  pay  snch  amounts  as 
may  be  realized  from  assessments  on  prop- 
erty benefited  on  account  of  the  acquisition 
of  the  land  purchased  for  park  purposes.  In 
no  event,  nor  under  any  circumstances,  is  the 
city  liable,  except  as  a  trustee,  to  pay  over 
to  the  certificate  holder  the  amount  actually 
realized  from  the  assessments.  The  debt 
limit  is  measured  by  the  assessed  valuation 
of  the  taxable  propertv  of  the  city.  How, 
then,  can  it  be  said  that  these  certificates, 
for  the  payment  of  which  the  city  is  not  lia- 
ble, ana  for  which  no  tax  can  be  levied,  are 
an  indebtedness  of  the  city,  within  the  mean- 
ing of  the  statute  fixing  the  debt  limit? 

8.  Is  the  amount  of  the  bonds  and  cash  in 
the  sinking  fund  of  the  city  to  be  deducted 
from  the  total  amount  of  its  outstanding  bonds 
for  the  purpose  of  determining  whether  or 
not  it  has  exceeded  its  debt  llmijb?  The  view 
which  we  take  of  the  purpose  and  nature  of 
this  sinking  fund  renders  unnecessary  a  de- 
cision of  the  question  raised  and  discussed 
by  counsel  as  to  the  repeal,  by  chapter  204, 
Laws  1898,  of  the  provisions  of  the  charter 
of  the  citv  authorizing  such  deduction  to  be 
made.  If  this  statute  does  not  prohibit  such 
deduction,  we  are  of  the  opinion  that  it  must 
be  made.  It  is  claimed  by  plaintiffs  that 
the  proviso  of  section  d,  chap.  204,  Laws 
1898,  under  the  rule,  expretHo  uniua  e$i  ex- 
duiio  (UieriuSf  forbids  the  deduction  of  the 
amount  of  the  sinking  fund.  This  maxim 
is  not  of  universal  application  in  the  con- 
struction of  statutes,  but  whether  or  not  it 
applies  in  a  given  case  depends  upon  the  in- 
tention of  the  legislature  as  indicated  upon 
the  face  of  the  statute.  Broom,  Legal  Max- 
ims, 668;  Sutherland,  Stat.  Constr.  g  829. 
The  proviso  in  question  is  in  these  words : 
**  Provided  that  when  bonds  are  issued  for  the 

gurchase,  refunding,  or  pavment  of  other 
onds  of  such  city,  the  bonds  to  be  so  pur- 
chased or  paid  shall  not  be  cc^nsidered  a  part 
of  the  bonds  on  which  any  city  may  be  liable 
for  the  purpose  of  determining  whether  the 
bonds  so  issued  will  increase  the  bonded  in- 
debtedness of  any  city  above  the  limit  pre- 
scribed in  this  act."  The  purpose  of  this 
proviso  is  obvious  upon  its  face.  It  was  in- 
tended to  set  at  rest  any  possible  question 
which  might  be  raised  by  would-be  pur- 
chasers of  bonds  issued  for  the  purpose  of 
purchasinff,  paying,  or  refunding  previous 
bonds  of  the  city,  as  to  their  validity,  which 
would  impair  their  market  value,  and  em- 
barrass their  negotiation.  When  this  pro- 
viso is  read  in  connection  with  the  other  pro- 
visions of  the  chapter  of  which  it  is  a  part, 
especially  the  first  section  thereof,  which 
declares  that  the  rightsand  powers  previously 
granted  to  the  cities  of  the  state  shall  not  be 
abridged  or  affected  by  the  act,  it  is  manifest 
that  the  proviso  was  not  intended  either  to 
prohibit  or  to  authorize  the  taking  into  ac- 
count the  sinkiDff  fund  of  a  city  in  deter- 
mining its  actual  indebtedness.     We  are, 
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then,  to  inouire  as  to  the  essential  character 
of  this  sinking  fund,  and  determine  there- 
from, according  to  general  principles  of  law 
and  the  suggestions  of  common  sense,  whether 
or  not  the  amount  thereof  should  be  deducted 
from  the  total  amount  of  the  outstanding; 
funds  of  the  city  in  order  to  ascertain  its  act- 
ual indebtedness.    Section  18,  chap.  6,  Char- 
ter of  Minneapolis,  requires  the  city  council 
to  make  an  annual  levy  of  taxes  sufficient 
to  pay  interest  to  become  due  during  the  next 
fiscal  year  on  all  bonds  and  debts  of  the  cit^. 
and  also  to  levv  a  further  tax  of  one  mill 
to  pay  the  principal  of  the  bonds  when  they 
become  due,  and  forbids  the  application  of 
the  fund  created  by  such  tax  to  any  other 
purpose.     Section  14,  Id.,  declares  that,  in 
order  to  provide  for  the  certain  payment  of 
the  bonds  and  debts  of  the  city,  the  council 
are  authorized  to  maintain  this  sinkiog  f  und» 
and  provide  for  its  investment  and  security, 
but  have  no  authority  to  abolish  it  until  all 
the  debts  of  the  city  are  paid,  nor  to  divert 
it  or  any  increase  thereof  to  any  other  pur- 
pose, and  are  required  to  appoint  a  boani  of 
sinking- fund  commissioners  to  take  charge 
of  the  fund.    This  board,  with  the  consent 
of  the  council,  may  invest  the  fund  in  the 
bonds  of  the  city  or  in  certain  other  desig- 
nated bonds.    If  it  is  invested  in  the  bonds 
of  the  city,  they  are  not  to  be  canceled,  but 
the  interest  thereon  is  to  be  collected,  and 
added  to  the  fund ;  and  when  the  principal 
of  any  city  bonds  becomes  due,  such  of  th» 
bonds  in  the  sinking  fund  as  may  be  neces- 
sary are  to  be  sold,  with  the  consent  of  th» 
council,  and  the  matured  bonds  paid.     In 
case  the  board  br  council  neglect  or  violate 
any  of  these  provisions,   any  taxpayer  or 
bondholder  is  given  the  right  to  enforce  com- 
pliance therewith  by  suit.    The  substantial 
maintenance  of  this  fund,  in  accordance  with 
these  provisions,  to  secure  payment  of  the 
principal  and  interest  of  the  bonds  and  debts 
of  the  city,  is  declared  to  be  a  part  of  the 
contract  with  the  bondholders.    Section  22, 
Id.,  declares,  in  effect,  that  no  warrant  or 
further  appropriation  on  the  part  of  the  city 
council  is  required  for  the  application  of  the 
money  in  the  sinking  fund  to  the  payment 
of  the  bonds.      It  is  clear  from  these  provi- 
sions that  the  money   in  the  sinking  fund 
which  has  already  tieen  raised  by  taxation 
is  irrevocably  appropriated  to  the  payment 
of  the  outstanding  bonds  and  debts  of  the 
city.    If  any  part  of  the  fund  is  invested  in 
city  bonds,  they  can  never  be  disposed  of, 
except  to  extinguish  by  payment  prior  matur- 
ing city  bonds.      When  any  bonds  held  by 
the  sinking  fund  become  duo,  they  are  at 
once  a  charge  against  the  fund,  and  they  are 
extinguish^  by  crediting  the  amount  there- 
of to  the  fund.     It  is  true,  as  counsel  for 
plaintiffs  claim,  that  there  is  no  express  pro- 
vision in  the  charter  providing  that  city 
bonds  in  the  sinkine  fund,  when  tbey  mature, 
shall  be  so  extinguished  ;  but  such  bonds  can 
only  be  sold  to  pay  other  bonds  as  they  be- 
come due,  and  the  provision  of  the  charter 
authorizing  such  sale  surely  cannot  mean  that 
city  bonds  in  the  sinking  fund  already  due 
are  to  be  sold  to  pay  other  bonds  also  due, 
or  that  city  bonds  purchased  for  the  fund  are 
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to  remain  uncanceled  indeflnitely  after  their 
anaturitj,  and  a  tax  equal  to  the  interest 
thereon  levied  annually,  and  paid  into  the 
fund.  The  fair  inference  from  the  law  re- 
lating to  this  sinking  fund  is  that,  when 
bonds  become  due,  they  are  to  be  paid  and 
canceled,  whether  held  by  the  sinking  fund 
OT  other  parties.  It  appean  from  the  record 
in  this  oaae  that  all  of  the  bonds  held  by  the 
sinking  fund  are  the  bonds  of  the  city,  hence 
the  amount  of  the  bonds  and  the  money  in  the 
fund  necessarily  represent  an  equal  amount 
of  the  outstandfug  and  uncanceled  bonds  and 
indebtedness  of  the  city,  which  has  already 
been  realized  from  taxation  to  pay  the  bonds ; 
and  to  ascertain  the  further  amount  to  be 
raised  by  taxation  in  order  to  extinguish  the 
entire  indebtedness  of  the  city  it  necessarily 
follows  that  the  amount  of  the  sinking  fund 
is  to  be  deducted  from  the  entire  amount  of 
the  apparent  indebtedness  of  the  city.  The 
balance  is  its  actual  debt.  The  debt  limit 
of  the  statute  hss  reference  to  an  actual  in- 
debtedness for  the  payment  of  which  a  tax 
must  be  levied,  not  to  an  uncanceled  appar- 
ent liability.  Bank  for  ISating*  ▼.  Qrace, 
103  N.  Y.  818.  As  we  have  suggested,  this 
<iebt  limit  of  the  statute  is  measured  by  the 
rate  per  cent  of  taxation  necessary  to  pay  the 
entire  debt  of  the  city.  This  is  the  test. 
Now,  it  is  apparent  from  the  admitted  facts 
in  this  case,  that  a  5  per  centum  tax  on  the 
assessed  valuation  of  the  city  would  produce 
a  sum  which,  if  added  to  the  amount  of  the 
sinking  fund,  would  exceed  the  amount  of 
all  of  its  bonds  and  debts,  including  these 
reservoir  bonds.  It  follows,  then,  that  the 
Amount  of  the  sinking  fund  must  be  deducted 
from  the  total  apparent  debt  of  the  city  to 
ascertain  whether  its  actual  debt  exceeds  the 
debt  limit. 

4.  Can  the  board  of  sinking  fund  com- 
missionen  purchase  from  the  city  its  bonds 
at  tlie  time  they  are  oifered  for  sale?  We 
answer  this  question  in  the  negative.  We 
agree  with  the  city  attorney  that  there  is  no 
statute  forbidding  in  express  words  such  pur- 
chase, but  we  are  of  the  opinion  that  such 
a  purchase  is  so  radically  inconsistent  with 
the  essential  character  of  the  siukiog  fund, 
and  so  destructive  of  the  purposes  to  be  con- 
served by  its  maintenance,  that  it  must  be 
beld  tbat  the  prohibition  is  necessarily  im- 
plied. The  city  can  only  issue  and  sell  its 
bonds  by  the  action  of  its  council,  and  the 
board  of  sinking  fund  coromissiooers  can  only 
buy  its  bonds  by  the  action  and  consent  of 
the  council.  The  intention  of  the  statute  is 
that  the  council  and  the  board  shall  be  a 
check  upon  each  other  in  the  purchase  of 
bonds  with  money  in  the  sinking  fund.  The 
unbiased  judgment  and  independent  action 
of  each  body  are  essential  to  the  safe  guard- 
ing of  a  fund  which  is  intended  to  secure 
tlie  certain  payment  of  the  existing  bonds 
and  debts  of  tne  city,  and  which  the  coun- 
cil are  forbidden  to  divert  to  any  other  pur- 
pose. The  council  cannot  act  for  the  city 
in  selling  its  bonds,  and  at  the  same  time 
•consent  that  the  trustees  of  the  bondholders 
and  creditors  of  the  city,  the  board,  may  in- 
vest the  trust  fund  in  the  bonds  which  the 
<x>uncil  desire  to  sell,  because  in  such  a  case 
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there  can  be  no  exercise  of  an  unbiased  and 
independent  Judgment  by  the  council  as  to 
the  propriety  of  such  purchase  by  the  board. 
To  construe  the  law  so  as  to  authorize  such 
a  sale  would  make  the  sinking  fund  a  debt- 
creating  instead  of  a  debt-paying  scheme. 
Section  4,  chap.  d04.  Laws  1808,  provides 
that  the  bonds  to  be  issued  under  the  act  shall 
not  bear  interest  at  a  greater  rate  than  5  per 
cent  per  annum,  and  that  they  shall  not  be 
sold  for  less  than  par  and  accrued  interest  to 
the  highest  bidder,  after  publication  of  no- 
tice of  the  sale  thereof.  This  implies  that, 
if  the  credit  of  a  municipality  or  the  money 
market  is  such  that  its  bonds  will  not  bring 
in  the  open  market  par  and  accrued  interest, 
they  shall  not  be  sold.  Now,  if  a  city  hav- 
ing a  sinking  fund  set  apart  for  the  payment 
of  its  outstanding  bonds  can  be  a  bidder  and 
purchaser  of  its  own  bonds  at  the  original 
sale  thereof,  using  the  sinking  fund  for  such 
purpose,  it  follows  that,  when  the  credit  of 
the  city  or  the  money  market  is  such  that  a 
6  per  cent  bond  will  not  sell  in  the  market 
for  par  and  accrued  interest,  the  city  may 
sell  its  bonds  to  itself  by  the  action  of  its 
council  and  its  sinking  fund  board,  in  viola- 
tion of  the  spirit,  if  not  the  letter,  of  the 
law.  Or,  in  other  words,  the  city  council, 
when  it  cannot  sell  bonds  of  the  city  in  the 
manner  required  by  law,  may  consent  that 
the  board  may  turn  over  to  the  city  the  money 
in  the  sinking  fund,  and  receive  in  lieu  here- 
of a  new  issue  of  city  bonds  that  cannot  be 
sold  in  the  market,  whereby  the  sinking  fund 
is  diverted,  to  the  prejudice  of  bondholders 
and  the  impairment  of  the  credit  of  the  city. 
One  of  the  primary  objects  of  the  law  in  pro- 
viding for  and  jealously  guarding  the  sink- 
ing fund  is  to  maintain  the  credit  of  the  city, 
and  enable  it  to  borrow  money,  when  neces- 
sary, on  its  bonds,  at  a  low  rate  of  interest, 
and  thereby  lessen  the  burden  of  the  taxpav- 
en.  But  if  the  city,  by  the  consent  of  its 
council  and  the  action  of  its  board  of  sink- 
ing-fund commissionen,  can  help  itself  to 
the  money  in  the  fund  when  its  bonds  are 
unsalable,  and  substitute  for  the  money  such 
bonds,  the  object  of  the  law  will  be  defeated, 
and  the  sinking  fund  become  the  means  of 
facilitating  an  increase  of  the  debt  of  the 
city.  True,  there  is  oo  claim  made  in  this 
case  of  any  want  of  good  faith  on  the  part 
of  the  council  and  the  board,  and  it  may  also 
be  true  that  in  this  particular  case  it  would 
be  for  the  sdvantage  of  the  sinking  fund  to 
pux chase  of  the  city  its  bonds  direct,  before 
they  have  been  negotiated;  but  the  evils 
which  might  result  from  a  construction  of 
the  statute  permitting  this  to  be  done  are 
serious.  The  purpose  of  the  statute  is  to 
euard  against  the  possibility  of  such  evils. 
When  the  provision  of  the  charter  relating 
to  the  sinking  fund  and  the  statute  regulat- 
ing the  sale  of  municipal  bonds  are  consid- 
er^ together,  it  is  obvious  that  a  sale  by 
the  city  of  its  bonds  to  itself  for  its  sinking 
fund  would  be  a  violation  of  the  spirit,  if 
not  the  letter,  of  the  law. 

Order  reverted,  and  case  remanded  with  di- 
rection to  the  district  court  to  grant  the  plain* 
tiffs'  motion  for  a  temporary  injunction. 
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*1.  An  executor  or  administrator  eau^ 
not  bind  the  estate  or  make  it  liable  on  anr 
promissory  Dote  he  may  make,  and  the  only  effect 

'  of  any  such  note  is  to  bind  himself  personally. 

8.  Under  the  law  merchant,  a  negotiable 
promissory  note  made  by  an  administrator  in  his 
official  oapaoity  imports  sufficient  consideration 
to  bind  him  personally. 

8*  There  is  a  snAeient  consideration 
for  such  a  note  d)  when  the  maker  has  assets 
in  his  hands  which  he  might  have  applied  in  ful- 
Ailment  of  his  obligation;  and  (2)  where  a  consid- 
eration for  his  promise  has  been  received  by  the 
personal  representative  himself. 

4*  Botsobhaiiromissorynotefl^Tenfor 
the  debt  of  the  testator  without  any  new 
consideration,  and  when  the  time  to  file  claims 
has  expired,  and  when  the  probate  court  has 
never  allowed  the  claim  or  ordered  it  paid,  is 
without  consideration. 

6«  An  agioement  to  extend  the  time  of 
liayment  of  the  debt  of  a  third  party  is  a  suffi- 
cient consideration  for  the  promise  of  the  de- 
fendant to  pay  that  debt. 

6*  But  soch  a  consideration  is  not  snA- 
eiently  adequate  to  make  the  defendant, 
who  is  an  administrator,  and  who  signed  a  note 
in  his  dfflcial  capacity,  personally  liable  thereon. 
Such  a  consideration  would  not  warrant  the 
court  in  invoking  the  fiction  of  law  that  makes  a 
promise  for  him  which  he  never  intended  to 
make,  and  by  wldoh  be  is  held  personally  liable 
on  the  note. 

(November  20,  IBBfi.) 

APPEAL  by  defeDdanlB  from  an  order  of  the 
District  Court  for  Ramsey  County  sustain- 
ing demurrerB  to  their  answers  in  an  action 
brought  to  enforce  payment  of  a  promissoiy 
note.     Bettned  in  part. 

The  facts  are  stated  in  tbe  opinion. 

Messri,  J,  L*  Hacdonald  and  Henry  J. 
Horn  for  appellants. 

Mr,  O.  E.  Holman,  for  respondent: 

The  defendant,  Achille  Michaud,  is  person- 
allv  liable  on  tbe  nol«  set  out  in  tbe  complaint. 

Tbe  administrator  had  no  authority  what^ 
ever,  either  in  law  or  in  fact,  to  bind  the  estate 
by  the  issuance  of  its  promissory  note. 

FranJcland  v.  Johnson,  147  111.  525. 

An  administrator  cannot  create  a  debt  aftainst 
tbe  estate  of  the  deceased,  and  It  is  immaterial 
bow  clearly  tbe  intent  to  do  so  may  be  ex- 
pressed. The  law  conclusively  presumes  a 
personal  oblij^ation  from  the  fact  of  the  execu- 
tion of  the  note  by  tbe  administrator. 

Nesa  V.  Wood,  42  Minn.  429;  Broum  y.  Fam- 
ham,  55  Minn.  84;  Bayes  v.  Crane,  48  Minn. 
45;  Bumner  v.  WiUianu,  8  Mass.  162»  5  Am. 
Dec.  88;  Whiting  v.  Deww,  15  Pick.  428; 
Austin  Y.  Munro,  47  N.  T.  866;  SehmiUler  ▼. 
Simon,  101  N.  Y.  557,  54  Am.  Rep.  737;  For- 
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ster  ▼.  Fuller,  6  Mass.  58,  4  Am.  Dea  87;  9 
Woemer,  American  Law  of  Administration, 
p.  705;  Comthwaite  y.  First  Nat.  Bank,  57 
Ind.  260;  Stirling  y.  Winter,  80  Mo.  141;  DavU 
y.  French,  20  Me.  28,  87  Am.  Dec.  86;  WhiU 
y.  Thompson,  70  Me.  207;  McCaUeyy,  WiOmm^ 
77  Ala.  549;  Merchant  Nat.  Bank  v.  Weeks.  58 
Yt.  118,  88  Am.  Rep.  661;  MlOderyv.  M'Ken- 
lie,  2  Port.  (Ala.)  87,  27  Am.  Dec.  648;  Sime 
y.  Stilwell,  8  How.  (Miss.)  181;  &ede  y.  8UeU, 
64  Ala.  451.  88  Am.  Rep.  15;  Brown  y.  Lang, 
4  Ala.  50;  Kingman  y.  Souls,  182  Mass.  285; 
Wilson  y.  Fridenberg,  22  Fla.  186;  Scfaouler. 
Exrs.  &  Admrs.  2d  ed.  §  897;  Long  v.  Rodman^ 
58  Ind.  62;  DooUttle  y.  WilUt  (N.  J.)  81  AU. 
Rep.  885. 

The  administrator  having  no  aathority  to 
bind  tbe  estate,  the  law  will  strike  out  that 
part  of  the  note  and  signature  which  he  had 
no  authority  to  put  there,  and  which  repre- 
sents him  as  contracting  for  the  estate,  and  if 
apt  words  remain  to  bind  him  individually  he 
will  be  held  personally  responsible  for  the  pay- 
ment of  the  note. 

Wears  v.  Oove,  44  N.  H.  107;  Walker  y. 
Bank  of  State  of  N,  Y.  0  N.  Y.  585. 

Where  an  administrator  undertakes  to  bind 
the  estate  by  a  note,  believing  he  has  due  au- 
thority, but  in  point  of  fact  having  no  aathor- 
ity, he  will  be  held  personally  liable,  because, 
where  one  of  two  innocent  persons  must  suffer 
a  loss,  he  ought  to  bear  it  who  has  been  the 
sole  means  of  producing  it,  by  expressly  or  im- 
pliedly inducing  the  other  to  place  a  false  coU'* 
ndence  in  his  acts,  and  because  an  administra- 
tor, who  enters  into  a  contract  to  bind  the  es- 
tate, impliedly  warrants  his  own  authority  to 
so  bind  it 

Farmerit  Co-Op.  T.  Co.  y.  FUyd,  47  Ohio 
St.  525.  12  L.  R.  A.  846;  WhiU  v.  Madison,  2& 
N.  Y.  124;  Frankiand  v.  Johnson,  147  111.  525; 
J^  v.  York,  10  Cush.  805. 

There  are  but  two  exceptions  to  the  fore- 
goinff  rules:  (1)  where  the  contract  specifically 
provides  that  the  administrator  shall  not  be- 
personally  liable,  or  where  the  promise  to  pay 
is  restricted  to  the  assets  of  the  estate  and  not 
otherwise;  (2)  where  a  public  agent  or  officer^ 
without  authority,  attempts  to  bind  his  prin- 
cipal on  grounds  of  public  policy,  he  is  re- 
lieved from  personal  liability. 

Shoe  db  L,  Nat.  Bank  y.  IHz,  128  Mass.  150, 
25  A.m.  Rep.  40;  2  Woemer,  American  Law 
of  Administration,  p.  757;  Taylor  y.  Mayo,  110 
U.  8.  880,  28  L.  ed.  168;  7  Am.  &  Eng.  Enc 
Law,  p.  200;  Patterson  y.  Oraig^  1  Baxt  208; 
Bast  Tennessee  Iron  Mfg.  Co.  v.  OaskeU,  2  Lea« 
744;  Morehead  Bkg.  Co.  y.  Morehead,  116  N» 
C.  418;  Beattiey.  Latimm',  42  8.  C.  818. 

The  individual  obligation  of  the  three  guar- 
dians was  a  perfect  consideration  for  the  note 
set  out  in  the  complaint 

Dan.  Neg.  Inst  §  188. 

The  surrender  of  one  negotiable  instrument 
in  consideration  of  receiving  another  in  lieu  of 
it  is  a  snfBcient  consideration  to  support  a  new 
note  or  bill. 

2  Am.  ft  Eng.  Enc.  Law,  p.  861;  Pratt  y* 


Note.— The  above  case  to  tielleved  to  be  some, 
what  unusual  so  far  as  it  Involves  the  question  of 
the  laok  of  consideration  In  a  note  given  for  an  es- 
tate by  an  admin  totrator. 

80L.R.  A« 


As  to  the  effect  of  tbe  words  **as  administrator*** 
in  maldnflr  contracts,  see  note  to  Rich  y.  Bowles  (V t> 
16  L.  B.  A.  86QL 


1805. 


Gbbjcania  Bank  t.  Michaud. 
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Oman,  87  N.  T.  443;  Lundberg  ▼.  Jf&rthweU- 
«m  EUtator  Co,  42  Midd.  87;  2  Woenier. 
American  Law  of  AdministratioD,  p.  796; 
Fanter  ▼•  FuUer,  6  Mass.  68,  4  Am.  Dec.  87; 
Waton  ▼.  Eaton,  127  Mass.  174;  Child$  v. 
MoTiiM.  2  Biod.  &  B.  460;  McQrath  v.  Aim«0, 
38  8.  C.  828,  86  Am.  Rep.  687;  McLean  v.  Me 
Lean,  88  N.  C.  896;  EUU  v.  Meiriman,  5  B. 
Mod.  297. 

A  DOte  given  by  an  administrator,  although 
worded  as  the  promise  of  the  estate,  binds  ue 
admioistiator  only. 

WhiU  y.  Tlumpaon,  79  Me.  207. 

Caaty*  J.«  delivered  the  opinion  of  the 
court: 

The  plaintiff,  as  payee,  brings  this  action 
against  the  defendants,  as.makers  of  the  fol* 
lowin/r  note: 

"  36, 000. 00.  St.  Paul,  Minn. ,  May  6th,  1892. 

"  Sixty  days,  without  grace,  after  date,  the 
estate  of  £.  Langevin,  or  either  of  us,  promise 
to  pay  to  the  oraer  of  German ia  Bank  of  St. 
Paul  thirty-six  thousand  dollars,  with  in- 
terest thereon  at  the  rate  of  8  per  cent  per 
annum  from  date  until  paid,  /or  value  re- 
ceived. Payable  at  the  Germania  Bank  of 
St.  Paul. 

*'The  Estate  of  B.  Langevin, 
"by  Achille  Michaud,  Administrator.*' 

It  is  alleged  that  the  defendants  Elenor 
Lanffevin,  Emma  Flannegan,  and  Mary  B. 
MicEaud  indorsed  said  note  biefore  it  was  de- 
livered to  plaintiif ,  for  the  purpose  of  giving 
the  same  credit  with  plaintifi,  and  intending 
therebv  to  make  themselves  liable  thereon 
as  makers  thereof.  It  is  further  alleged : 
''That  the  said  defendant  Achille  Michaud 
had  no  authority  whatever  and  was  at  no 
time  empowered  to  make  or  deliver  the  said 
promissory  note  for  or  on  behalf  of  the  said 
estate  of  the  said  E.  Langevin,  deceased." 
Judgment  is  demanded  against  all  of  the  de- 
femCuits  personally  for  the  amount  of  the 
note. 

The  defendant  Achille  Michaud  answers 
separately,  and  alleges :  That  on  September 
16,  1890,  Edward  Langevin  died  testate,  and, 
at  and  before  the  time  of  his  death  was  in- 
debted to  plaintiff  in  the  sum  of  $60,000, 
and  "was  mentally  and  physically  incom- 
petent to  transact  business,  and  under  the 
gusfdianship  of  certain  persons,  duly  ap- 
pointed as  such  by  the  probate  court  of  said 
county  of  Ramsey,  who  were  then  duly 
qualified  and  acting  as  such ;  and  that  said 
plaintiif  at  that  time  held  several  unpaid 
promissory  notes  given  to  it  by  said  guardi- 
ans, solely  for  said  indebtedness  of  said 
Edward  Langevin,  and  which  had  been  pre- 
viously made,  executed,  and  delivered  bv 
said  guardians,  as  such,  to  said  plaintiff; 
and  that  said  unpaid  promissory  notes  of  said 
guardians,  so  held  by  said  plaintiif  at  the 
time  of  the  death  of  said  Edward  I>angevin, 
were  for  sums  amountiog  in  the  aggregate  to 
$50,000  or  $61,000."  That  on  the  14th  day 
of  March,  1891,  the  will  of  said  deceased 
was  duly  probated  and  adjudged  by  the  pro- 
bate court  of  Kamsey  county  to  l>e  the  last 
will  of  said  deceased.  That  on  the  2l8t 
day  of  July,  1891,  he  (Achille  Michaud) 
was  appointed  administrator  of  the  estate  of 
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said  deceased  with  the  will  annexed,  and 
letters  of  such  administration  were  then  duly 
granted  to  him  by  the  probate  court  of  Ram- 
sey county.  That  on  the  same  day  the  pro- 
bate court  made  its  order  limiting  the  time 
for  creditors  to  file  their  claims  against  said 
estate  to  the  2l8t  day  of  January,  1H92.  That 
said  order  was  duly  published,  and  the  time 
for  so  presenting  such  claims  expired  on 
said  21st  day  of  January,  1892.  That,  prior 
to  his  appointment  as  such  administrator, 
the  estate  had  been  in  charge  of  three  special 
administrators,  who  paid  a  portion  of  said 
indebtedness,  thereby  reducing  such  indebt- 
edness to  the  sum  of  $86, 000 ;  but  that  the 
claim  was  never  presented  to  the  probata 
court,  or  approved  or  allowed  by  that  court, 
and  that  saio  balance  of  said  claim  so  remain- 
ing unpaid  was  barred  as  a  claim  against  said 
estate  when  the  time  so  to  present  the  samA 
to  said  probate  court  so  expired  as  aforesaid. 
**  That  on  the  6th  day  of  May,  1892,  the  said 
plaintiff  still  held  the  said  notes  of  said 
guardians,  or  a  note  given  solely  in  renewal 
of  the  same,  for  said  ^,  000. "  That,  on  said 
last-named  day,  this  plaintiff  represented  to 
him,  said  Achille  Michaud,  "  that  said  plain- 
tiff was  not  allowed  to  hold  or  carry  what 
appeared  to  be  overdue  notes  or  commercial 
paper  in  its  bank,  and  then  and  there,  and 
for  that  alleged  reason  only,  requested  Uiia 
defendant,  as  said  administrator,  and  not 
otherwise,  to  make  and  give  to  said  plaintiff, 
in  lieu  and  place  of  said  overdue  and  unpaid 
notes  for  (and  representing)  said  $86,000,  and 
not  otherwise,  the  note  of  the  said  estate  of 
said  Edward  Langevin  for  said  $86,000 ;  and 
that  thereupon  said  cashier  made  out  all  of 
said  note  set  out  in  said  complaint,  except 
the  signature  of  this  defendant,  using  one  of 
plaintiff's  blanks  with  the  words  *or  either 
of  us'  printed  therein,  but  not  then  noticed 
by  this  defendant  or  assented  to  by  him ;  and 
this  defendant,  then  believing  that  said  $86,  - 
000  was  a  legal  and  valid  claim  and  demand 
against  said  estate,  and  not  otherwise,  aa 
said  administrator  of  said  estate,  and  not 
otherwise,  and  without  any  consideration 
whatever  therefor  or  moving  to  him,  and 
solely  at  the  request  of  and  for  the  accom- 
modation of  the  said  plaintiff,  and  for  the 
purpose  of  plaintiff  aforesaid,  affixed  hit 
name  to  said  note  set  out  in  said  complaint, 
and  solely  as  the  note  of  said  estate,  as  re- 
quested by  said  plaintiff,  as  aforesaid,  and 
not  otherwise."  That  there  was  no  other 
consideration  for  said  note  except  said  in- 
debtedness of  $36,000,  which  had  been  so 
barred  by  the  statute  of  limitations ;  and  that, 
at  the  time  he  signed  said  note,  he  was  not 
aware  of  the  fact  that  plaintiff  had  failed 
to  file  a  claim  for  such  indebtedness  in  the 
probate  court,  or  that  it  was  so  barred,  but 
believed  that  such  indebtedness  was  a  valid 
claim  against  said  estate.  This  is  all  of  the 
answer  that  it  is  necessary  here  to  consider. 
The  other  defendants  interposed  a  somewhat 
similar  answer.  The  plaintiff  demurred  to 
each  of  these  answers,  on  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute  a 
defense,  and  from  the  orders  sustaining  thA 
demurrers  defendants  appeal. 
Let  us  first  consider  tne  defense  of  the  ad« 
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ministrator,  Mlchaad.  Although  the  note 
is  executed  by  him  in  the  name  of  the  estate, 
it  is  well  settled  that  an  admlnistratof  or 
executor  cannot  bind  the  estate  by  any  prom- 
issory note  he  may  make.  E^en  though  the 
note  is  given  for  a  Yalid  debt  or  liability  of 
the  estate  which  he  should  pay,  and  even 
though  he  has  a  right  to  reimburse  himself 
out  of  the  assets  of  the  estate  when  he  does 
pay  it,  still  the  note,  though  made  by  him 
as  administrator,  is  his  personal  obligatiou, 
and  not  the  obligation  of  the  estate.  1  Dan. 
Neg.  Inst.  4th  ed.  §  262.  The  case  is  not 
at  all  analogous  to  one  where  the  party  sign- 
ing the  note  is  acting  for  a  disclosed  prin- 
cipal. An  executor  or  administrator  has 
no  principal.  **  When  a  trustee  contracts  as  i 
such,  unless  he  is  bound,  no  one  else  is 
bound,  for  he  has  no  principal.  The  trust 
estate  cannot  promise.  The  contract  is  there- 
fore the  personal  undertaking  of  the  trustee." 
Taylor  v.  Mayo,  110  U.  S.  886,  28  L.  ed. 
165.  Persons  contracting  in  a  representative 
capacity  are  liable  personally  when  they 
represent  no  responsible  principal.  Story, 
Agency,  g§  280-286.  But  these  are  very  gen- 
eral statements  of  well-established  prin- 
ciples, which  it  might  be  easy  to  misapply. 
When  a  trustee  executes  an  instrument  as 
trustee,  even  though  he  has  no  principal,  and 
does  not  bind  the  trust  estate,  there  ought  to 
be  some  good  reason  whv  the  court  will  make 
for  him  a  new  contract  by  which  he  is  bound 
personally.  The  doctrine  that  he  is  liable 
personally  on  such  a  contract  is  a  fiction  of 
Taw,  which,  like  many  other  fictions  of  law, 
was  invented  to  prevent  injustice,   not  to 

E remote  it.  This  fiction  of  law  has  always 
een  applied  to  cases  where  the  executor  or 
administrator  had  assets  in  his  hands  whldi 
he  might  have  appropriated  to  the  fulfillment 
of  his  obligation,  and  to  cases  where  the  other 
party,  as  a  consideration  for  the  obligation 
of  the  executor  or  administrator,  parted  with 
something  more  than  a  mere  nominal  or 
technical  consideration.  But  this  fiction  of 
law  should  not  be  invoked  to  make  a  new 
contract  for  the  parties  where  the  executor  or 
administrator  had  no  assets  with  which  to 
reimburse  himself,  and  the  other  party  had 
no  good  reason  to  suppose  that  he  had  or 
would  have  such  assets,  has  not  been  misled, 
and  has  parted  with  nothing  but  a  nominal 
or  technical  consideration  on  the  faith  of  the 
administrator's  promise.  We  can  find  no  case 
which  holds  otherwise. 

The  defendant  administrator  attacks  the 
complaint,  and  contends  that  it  does  not  state 
a  cause  of  action  as  against  him.  Under  the 
rule  of  the  law  merchant,  a  negotiable 
promissory  note  made  by  an  executor  or  ad- 
ministrator, as  such,  imports  sufficient  con- 
sideration to  bind  him  personally.  Story, 
Prom.  Notes.  §  68 ;  1  Dan.  Neg.  Inst,  g  262. 
For  this  reason,  we  are  of  the  opinion  that 
the  complaint  states  a  cause  of  action  against 
the  administrator.  But,  as  against  any  one 
but  an  innocent  purchaser  for  value  before 
maturity,  the  consideration  for  such  a  note 
may  be  inquired  Into. 

At  common  law,  except  when  suit  was 
brought  acralnst  him,  the  administrator  or 
executor  himself,  and  not  the  court,  allowed 
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or  adjusted  the  debts  of  the  deceased  with  the 
creditors.  He  paid  these  debts  without  any 
order  of  the  court  out  of  the  assets  of  the 
estate,  or  paid  them  out  of  his  own  funds, 
and  reimbursed  himself  out  of  the  assets.  He 
had  the  right,  among  creditors  of  equal  de- 

f'ee,  to  pay  one  in  preference  to  another. 
Wms.  Exrs.  (Rand.  &  T.  Ann.  Notes)  256. 
He  might  thus  prefer  and  pay  a  creditor  by 
ffiving  his  own  obll^tion  for  the  debt. 
Msptoarth  V.  HMap,  6  Hare,  561.  When  the 
executor  or  administrator,  having  assets  of 
the  estate  applicable  to  the  payment  of  the 
debt,  ffave  his  own  note  to  the  creditor  for 
such  debt,  it  amounted  to  an  appropriation 
of  the  assets  to  the  amount  of  the  debt  to 
the  payment  thereof  *,  and  this  constituted  a 
sufficient  consideration  for  his  promise,  and 
he  was  personally  liable,  whether  he  made 
the  note  as  administrator  or  in  his  own  right. 
1  Dan.  Neg.  Inst.  §  268.  If  he  failed  to 
reimburse  or  Indemnify  himself.  It  was  hie 
own  fault,  and  no  concern  of  the  creditor. 
Bat  if,  without  anv  new  consideration,  he 
gave  his  note  for  the  debt  of  the  deceased 
when  he  had  no  assets,  there  was  no  consid- 
eration for  the  note,  and  his  promise  to 
pay  was  niKluin  pactum,  8  Wms.  Exrs.  288- 
298 ;  1  Dan.  Neg.  Inst.  §  270 ;  Bank  of  Troy 
V.  Topping,  18  Wend.  657 ;  Buekery.  Wadling- 
ton,  5  J.  J.  Marsh.  288 ;  Byrd  v.  SoUoway^ 
6  Smedes  <&  M.  109;  Bann  v.  Eughsi,  7  T. 
R.  850,  note ;  BllU  v.  Merriman,  6  B.  Mon. 
296 ;  Schoonmaker  v.  Boosa,  17  Johns.  804 ; 
Ten  Eyck  v.  Vanderpoel,  8  Johns.  120. 

In  jurisdictions  where  the  givine  of  a  new 
note  for  a  prior  indebtedness,  and  the  sur- 
rendering up  of  the  old  note  which  repre- 
sented the  prior  indebtedness,  is  an  absolute 
payment,  it  is  held  that  when  the  executor 
or  administrator  gives  his  note  for  the  debt 
of  his  testator  or  Intestate,  whose  note  ia 
surrendered  up  to  the  executor  or  adminis- 
trator, it  constitutes  an  absolute  payment  of 
the  debt  and  a  sufficient  consideration  for 
the  new  note.  But  this  is  not  the  law  In 
those  states  where,  in  such  a  transaction, 
the  giving  of  the  new  note  would  not  con- 
stitute absolute  payment.  In  referring  to  the 
case  of  Thacher  v.  Dinsmore,  5  Mass.  ^1,  the 
court  in  Bank  of  Troy  v.  Topping,  9  Wend. 
278,  says:  "That  case  is  no  author  I  tv  here 
because  the  reasons  are  not  applicable.  A 
promissory  note  given  in  this  state  for  a 
simple  contract  debt  does  not  absolutely  dis- 
charge such  debt.  The  crtsditor  may  still 
prosecute  upon  the  original  consideration, 
and  may  recover  upon  producing  and  cancel- 
ing the  note.  In  that  case,  also,  it  appears 
that  the  defendant  had  assets.  In  the  caae 
now  under  consideration,  the  plaintiffs  lost 
nothing  by  taking  the  defendants'  notes  for 
the  note  of  their  Intestate.  Thev  might  at 
any  time  have  prosecuted  the  defendants  as 
administrators  for  the  money  lent  to  their 
Intestate,  and  recovered  judgment,  and  thus 
have  obtained  any  preference  which  the  law 
would  then  have  given  them. "  In  this  respect 
the  law  of  this  state  is  like  that  of  New  York, 
and  the  giving  of  the  new  note  in  such  a 
transaction  would  not  be  an  absolute  pay- 
ment. See  Oombination  Steel  <ft  /.  Oo»  v.  oL 
Paul  City  B.  Co.  47  Minn.  207. 
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The  respondent's  counsel  has  cited  manj 
which  hold  that  the  contracts  of  an 
executor  or  administrator  are  not  binding  ou 
the  estate,  and,  although  made  by  him  as  such 
-executor  or  administrator,  are  binding  on  him 
personal  ly .    Moet  of  these  are  cases  where  the 
transaction  originated  with  him,   and  not 
with  the  deceased,  and  the  other  party  to 
the  contract  furnished  the  whole  considera- 
tion therefor  at  the  request  of  such  executor 
•or  administrator.    To   cite  from  his  own 
brief:    *'The  rule  must  be  regarded  as  well 
•settled    that  the  contracts  of  executors,  al- 
though made  in  the  Interest  and  for  the  benefit 
-of  the  estate  they  represent,  if  made  upon  a 
new  and  independent  consideration,     .     .     . 
^re  the  personal  contracts  of  the  executors, 
•and  do  not  bind  the  estate. "  Austin  ▼.  Munro, 
47  N.  T.  806,  867.     «*  The  action  here  is  ex- 
-clusively  upon  the  undertaking  of  the  de- 
fendant, importing  a  promise  to  pay  the  sum 
-of  $900  on  the  1st  day  of  July,  1870,  to  the 
payee  of  the  draft  or  his  order  for  a  oonsidera- 
-tion  received  by  the  promisor.     No  facts  are 
■alleged  or  proved  showing  any  liability  on 
the  part  of^  the  defendant's  testator  to  the 
^drawee  of  the  draft,  or  any  legal  demand 
•existinc  In  his  favor,  against  the  estate  rep- 
Tesentea   by  the  defendant."    Bchmiiiler  v. 
Simon,  101  N.  T.  558,  54  Am.  Rep.  787.     See 
also  8umner  v.  Witiianu,  8  Mass.  163,  5  Am. 
Dec.  88 ;  MerekanU*  Nat,  Bank  v.  Weeks,  58 
^t.    118;   M'Eidery  v.    M^Keweie,    2  Port. 
(Ala.)  87,  27  Am.  Dec.  648 ;  8im$  v.  StiltoeU, 
3  How.  (Miss. )  181 ;  SteeU  v.  SteeU,  64  Ala. 
451.  88  Am.  Rep.  15;  Kingman  v.  Smde,  182 
Mass.   285;  Ltnig  v.    Bodman,   58  Ind.   62; 
DooliiUeY.  WiUet  (N.  J.)  81  Atl.  Rep.  885. 
In  Davis  t.    FrencJi,   20  Me.    28,    87  Am. 
Dec.  86.  it  is  said:    **The  true  doctrine  on 
this  subject  appears  to  be  that  where  the 
•cause  of  action  existed  against  the  deceased, 
the   executor  or   administrator   may  make 
himself  personally  liable  by  a  written  prom- 
ise founded  upon  a  sufficient  consideration. 
.     .     .     In.  this  cose  the  contract  originated 
with  thr  administrator,  and  there  is  no  evi- 
<Lence  that  the  debt  also  did  not. " 

But  the  transaction  set  out  in  the  answer 
•of  the  administrator  in  the  case  at  bar  did 
not  originate  with  him.    He  alleges  that  he 
gave  the  note  in  suit  for  the  debt  of  the 
testator.     An  administrator,  under  the  law 
•of  this  state,  has  no  assets  of  the  estate  which 
he  can  apply  to  the  pavment  of  a  debt  of  the 
•deceased,  unless  the  claim  has  been  allowed 
by  the  probate  court.    lie  does  not  allow  such 
-claims,  and  has  no  discretion  as  to  the  order 
•or  priority  of  payment  of  such  claims.     The 
probate  court  allows  and  orders  the  claims 
paid,  and  he  is  the  mere  depository  of  tiie 
funds  for  payment.    Then  the  doctrine  of  the 
common   law  that  assets  of   the  estate   in 
the  hands  of  an  administrator  or  executor  are 
sufficient  consideration  for  his  promise  to  pay 
the  debt  of  the  intestate  or  testator  can  have 
no  application  here,   and  there  can  be  no 
presumption  that  such  executor  or  adminis- 
trator has  such  assess.     Then  we  cannot  see 
that  Michaud  would  be  liable  on  his  note, 
•even  if  the  debt  in  question  had  not  been 
barred  as  a  claim  against  the  estate  before  he 
^ao  gave  his  note  for  it.    The  reasons  by  which 


we  reach  this  ounclusion  are  In  conflict  witb 
the  reasons  given  for  the  decision  of  Brcwn 
V.  Famham,  55  Minn.  84,  but  we  are  of  the 
opinion  that  the  result  arrived  at  in  that  case 
is  correct.  The  question  of  the  liability  of 
the  executor  arose  on  a  demurrer  to  the  oom> 
plaint.  It  appears  from  the  complaint  that 
Farnham  and  Lovejoy  were  partners,  and,  as 
such,  owed  the  plaintiff  $12,000.  After 
Lovejoy 's  death,  his  executors  and  the  sur> 
viving  partner.  Farnham,  continued  and  car- 
ried on  the  partnership  business  under  the 
old  firm  name  of  Farnham  &  Lovejoy.  The 
executors,  acting  with  the  surviving  partner, 
presumably  meddled  with  and  diverted  assets 
of  the  old  tirm,  wiiich  the  surviving  partners 
should  have  applied  in  payment  of  the  plain- 
tiff's debt.  But.  instead  of  doing  this,  the 
executors  joined  with  Farnham  in  executing 
to  plaintiff  their  note  for  his  debt,  not  in 
their  official  name  as  executors,  but  in  the 
name  of  Farnham  &  Lovejoy.  They  sub- 
sequently joined  with  Farnham  in  executing 
a  composition  agreement  with  the  creditors 
of  the  old  firm  of  Farnham  &  Ijovejoy,  which 
agreement  they  failed  to  perform.  Surelv, 
under  these  circumstances,  it  should  not  be 
presumed  that  there  was  no  consideration  for 
the  undertakings  of  these  defendants  in  these 
matters,  merel  v  because  they  were  executon 
of  the  estate  of  Lovejoy. 

fioth  parties  have  argued  the  demurrer  to 
this  answer  on  the  theory  that  the  only  ques- 
tion is  whether  or  not  tfie  administrator  has, 
by  the  note  in  suit,  bound  himself  personally 
to  pay  the  debt  of  his  testator ;  while  it  seems 
to  us  that  the  answer  clearly  shows  that  this 
debt  had  ceased  to  be  a  debt  of  the  testator 
or  a  liability  against  his  estate  long  before 
the  administrator  signed  the  note  in  suit.  If 
this  is  true,  he  could  not  (as  could  the  origi- 
nal debtor)  by  his  promise,  without  a  new 
consideration,  revive  a  debt  barred  by  the 
statute  of  limitations.  But  the  answer  al- 
leges that,  at  the  time  of  his  death,  the  tes- 
tator was  under  guardianship,  and  plaintiff 
then  held  Uie  notes  of  the  guardians  for  this 
debt;  that,  when  the  note  in  suit  was  made, 
plaintiff  ''still  held  the  notes  of  said  guard- 
ians, or  a  note  given  solely  in  renewal  of  the 
same ;"  and  that  this  was  the  debt  for  which 
the  note  in  suit  was  given.  The  answer  of 
the  administrator  can  be  considered  only  as 
a  plea  of  want  of  consideration  for  the  mak- 
ing of  the  note  in  suit,  but  it  does  not  ap- 
pear by  his  answer  that  the  debt  in  question 
did  not  continue  to  lie  a  valid  debt  against 
the  guardians  or  the  person  or  persons  who 
made  the  note  ''given  solely  in  renewal"  of 
their  note.  The  burden  was  on  the  defendant 
to  show  want  of  consideration  for  his  note, 
but  he  has  not  shown  that  the  debt  did  not 
continue  to  be  the  debt  of  some  one  else  after 
it  had  ceased  to  be  the  debt  of  the  estate  of 
Langevin.  Whether  or  not  the  guardians 
could,  by  their  note,  without  a  new  con- 
sideration and  without  assets,  bind  them- 
selves to  pay  the  debt  of  their  ward,  we 
need  not  consider.  The  probate  court  may 
have  provided  for  that  purpose  assets  which 
they  already  had  in  their  hands,  or  they  may 
have  received  a  new  consideration  for  the 
making  of  the  note,  or  the  consideration  for 
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it  may  have  originally  been  received  by 
them  as  guardians,  and  not  by  the  ward 
before  guudianship.  The  defendant  baa  not 
shown  uiat  there  was  no  consideration  for  any 
of  those  prior  notes,  and  we  must  presume 
that  there  was  a  sufficient  consideration  for 
them.  Then  it  must  be  held  that  the  note  in 
suit  was  not  given  for  a  debt  of  the  estate 
or  of  the  testator,  but  a  debt  of  these  guard- 
ians or  of  those  who  made  a  note  in  renewal 
of  their  notes.  Then  the  question  resolves 
itself  into  this :  Has  the  defendant  adminis- 
trator, by  the  note  in  suit,  become  bound  to 
pay  the  debt  of  these  third  parties?  It  does 
not  appear  by  his  answer  whether  or  not,  as 
a  consideration  for  the  note  in  suit,  the  time 
of  payment  of  this  debt  has  been  extended. 
Such  extension  of  the  time  of  payment  would 
be  a  sufficient  consideration  for  the  promise 
of  a  surety,  if  this  can  be  considerea  such  a 
promise.  See  NichoU  d  8.  Co,  v.  Dedriek 
(Minn.)  63  N.  W.  Rep.  1110.  It  is  not  al- 
leged in  the  answer  tnat  no  such  extension 
was  given,  and,  if  such  extension  would  be 
a  sufficient  consideration  for  the  note  in  suit, 
it  must  be  presumed  that  it  was  given.  But, 
while  sudi  consideration  is  sufficient  to  sup- 
port the  promise  which  the  party  intended 
to  make,  we  are  of  the  opinion  that  it  is  not 
a  sufficiently  adequate  consideration  to  war- 
rant the  court  in  making  a  new  contract  for 
the  parties,  and,  bv  a  fiction  of  law,  hold  the 
administrator  liable  on  a  promise  which  he 
neviff  intended  to  make.    We  cannot  see  that 


the  words  ''or  either  of  us,"  in  the  note  i» 
suit,   after  the  words,   *'the  estate  of   £. 
Laneevin, "  have  any  tendency  to  show  that. 
the  aefendant  administrator  intended  to  bind 
himself  personally. 

For  these  reasons,  we  are  of  the  opinion  that 
the  answer  of  the  administrator  stated  a  good 
defense,  and  that  the  court  below  eirra  Uk 
sustaining  the  demurrer  to  the  same. 

But  the  other  defendants  promised  in  their 
own  right,  and,   from  what  we  have  said, 
there  may  be  sufficient  consideration,  by  such 
an  extension  of  the  time  of  payment  of  the- 
debt,  to  support  their  promise.    These  de- 
fendants alleffc  nothing  that  is  not  alleged  in 
the  answer  of  the  administrator,  and,  while 
they  do  not  allege  as  much  as  is  alleged  in 
that  answer,  stiU  they  refer  to  that  answer, 
and  make  it  a  part  of  their  own.     Whether 
this  is  an  irregular  mode  of  pleading  we  need 
not  consider.     No  objection  is  taken  to  it, 
and  we  shall  therefore  regard  both  answers- 
as  substantially  the  same.     We  are  therefore 
of  the  opinion  that  the  answer  of  these  other 
defendants  states  no  defense.- 

This  disposes  of  the  case. 

J7ie  order  appealed  from,  wfaroi  it  iuitair^ 
the  demurrere  to  Vie  answer  of  ike  defendant 
AcJiille  Mieliaud,  ie  reversed,  and,  eo  far  as  it 
sustains  the  demurrers  to  the  answer  ofoVter  d^ 
fendants ,  is  affirmed, 

Rehearing  denied. 


ILLINOIS   SUPREME  COURT. 


INDIANA,    ILLINOIS,  A  IOWA   RAIL- 
ROAD COMPANY  Appt, 

V. 

Frederick  O.  8WANNELL  et  al 
aCTIlL  610.) 

1.  A  trustee  for  railroad  bondholders 
to  purchase  at  a  foreclosure  sale  under 
a  reorganlzatloD  sobeme,  though  entitled  to 
ahandon  the  sale  because  of  the  failure  of  a  suffi- 
cient number  of  bondholders  to  pay  assessments 
made,  is  bound  by  all  the  terms  of  his  trust, 
where,  notwlthstaadinff  such  failure,  he  pro- 
ceeds to  complete  the  purchase  made  as  such 
trustee,  until  he  is  released  therefrom  by  the 
bondholders. 

8.  Propertyparchased  under  a  scheme 
for  reorg^anlsation  of.  a  railroad,  by  a 
trustee  for  bondholders,  may  be  followed  by  the 
latter  into  the  hands  of  a  purchaser  from  such 
trustee  with  knowledge  of  the  trust. 

8.  A  railroad  company  is  charg^eable 
with  the  knowledge  of  its  president 
and  director  that  property  purchased  by  it  is  im. 
presped  with  a  trust  in  favor  of  the  holders  of 
bonds  issued  by  the  former  owner  of  such  prop- 
erty. 

NoTB.— On  the  general  subject  of  foUowlngr  trust 
funds,  see  Philadelphia  Nat.  Bank  ▼.  Bowd  (G.  D. 
E.  D.  N.  C,)  2  L.  R.  A.  480.  and  nvte:  Little  v.  Chad, 
wick  (Mass.)  7  L.  R.  A.  670,  and  note;  also  Leake  ▼• 
Watson  (Conn.)  S  L.  B.  A.  660. 
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4.   A  purchaser  with  notice  of  a  tmst*. 

either  express  or  implied,  becomes  himself  a 
trustee  for  the  beneficiary  with  respect  of  the^ 
property,  and  is  bound  in  the  same  manner  as  tbe* 
orifrinal  trustee  from  whom  he  purchaees,  eFeo 
though  he  is  a  purchaser  for  a  valuable  consider* 
ation. 

6.  A  money  Jad^^ent  is  properly  ren- 
dered  ag^ainst  a  railroad  csompaax' 

purchasing  from  a  trustee  for  bondholders  a  rail- 
road bought  In  by  him  under  a  reorganization 
scheme,  with  notice  of  the  trust,  by  which  tbe* 
bondholders  were  entitled  to  new  bonds  secured 
by  mortgage,  where  it  refuses  to  comply  with  aik 
Interlocutory  decree  directing  it  to  issue  such 
bonds,  although  stock  in  a  construction  company 
waft  given  in  consideration  of  such  purchase^ 
which  was  at  one  time  of  great  value,  but  has- 
greatly  depreciated. 

6.  The  beneliciary  in  a  tmst  is  not. 
bound  to  enforce  an  individual  liability 
against  a  trustee  who  has  disposed  of  the  trusts 
property  In  an  improper  manner,  but  has  the  al- 
ternative remedy  of  following  the  trust  property. 

7*  A  release  by  a  bondholder  of  the 
trustee  in  a  reorganisation  agieo» 
ment  from  all  further  duty  or  liability,  and  a 
waiver  of  all  rights  attained  through  or  by  him, 
will  not  preclude  such  bondholder  from  f  oUo  winir 
the  railroad  property  purchased  by  sach  trustee 
In  bis  official  capacity  and  transferred  by  him  to- 
another  company. 

8.   The  return  of  bonds  by  a  trustee 
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Ibr  bondbolders  under  an  ftntmff«ment  for 
the  reorsanizatioo  of  a  railroad,  to  a  bondholder 
I  upon  an  order  reoeiptlnff  in  fall  for  the  bonds 
and  discharffiog  the  trustee  from  all  Uabliity, 
does  not  release  the  equities  that  such  bond- 
holder has  in  the  property  purchased  by  such 
trustee  under  the  arranirement  and  transferred 
by  him  to  another  company. 

6.  Property  parchaaed  by  a  tnuiee  for 
bondholders  mider  an  arranipement 
fbr  the  reorflranlsation  of  a  railroad  is 

not  discharged  from  the  trust,  where  such  trus- 
tee does  not  abandon  his  bid,  but  procures  the 
confirmation  of  the  sale  to  himself  and  the  vest- 
ing in  him  of  the  title  to  the  property,  as  to 
bondholders  who  fail  to  pay  assessments,  release 
the  trustee  from  liability,  and  accept  a  return  of 
their  bonds  or  a  portion  of  the  assessments  paid,— 
especially  where  the  reoriranization  plan  makes 
.  no  provision  for  forfeitinfr  the  interest  of  bond- 
holders, but  provides  that  their  shares  of  the 
purchase  money  may  be  borrowed  or  otherwise 
provided,  and  in  default  of  pasrment  within  a 
specified  time  the  interests  of  such  bondholders 
may  be  sold. 

10.  All  the  bondholders  Iwho  are  par- 
ties to  an  agi cement  for  the  reorg^an- 
isation  of  a  railroad*  by  which  a  trustee 
was  appointed  to  purchase  the  road  at  fore- 
closure sale,  have  a  beneficial  interest  in  the 
property  purchased  by  such  trustee,  and  are  in 
equity  to  be  regarded  as  the  real  owners  of  it  as 
tenants  in  common;  and  any  of  them  are  entitled 
to  relief  in  a  suit  by  one  of  them  for  himself  and 
others  similarly  situated  to  enforce  the  trust 
against  a  purchaser  from  the  trustee,  where  the 
only  differences  in  their  situation  are  such  as  do 
not  release  the  property  from  the  trust. 

(October  11,  UOS.) 

APPEAL  by  defendant  from  a  Indigent  of 
the  Appellate  Ck>urt,  First  District,  modi- 
f Ting  and  affirming  as  modified  a  Judgment  of 
the  Circuit  Court  for  Cook  County  in  favor 
of  plaintiffs  in  an  action  brou/^ht  to  bold  cer- 
tain property  in  the  hands  of  defendant  subject 
to  a  trust  in  favor  of  plaintiffs.    Affirmed, 

Statement  by  Baker*  J.  : 

The  Kankakee  &  Pacific  Railroad  Com- 
pany, being  a  corporation  originally  created 
by  and  under  the  laws  of  the  state  of  Indi- 
ana, with  power  to  locate  and  operate  a  road 
from  Plymouth,  in  the  state  of  Indiana, 
westerly  to  the  boundary  line  of  the  state  of 
Illinois,  was  consolidated  with  a  company 
organized  under  the  laws  of  the  state  of  Illi- 
nois; the  name  of  the  consolidated  company 
being  the  Plymouth,  Kankakee,  &  Pacific 
Railroad  Company,  with  a  capital  stock  of 
$2,500,000.  Said  railroad  company  pro- 
ceeded to  procure  a  right  of  way,  and  par- 
tially constructed  its  railroad,  and  made 
large  outlays  of  money  for  the  purchase  of 
material  and  payment  of  labor.  On  the  Ist 
day  of  June,  1871,  the  Plymouth,  Kankakee, 
&  Pacific  Railroad  Companv  executed  8,600 
bonds,  each  for  the  sum  of  $1,000.  due  in 
thirty  years,  and  to  secure  the  same  executed 
a  trust  deed  conveying  all  and  singular  its 
line  of  railroad  and  all  its  property  in  trust 
to  J.  Edgar  Thompson  and  George  W.  Cass, 
of  the  stale  of  Pennsylvania.  Of  8aid*bond8 
2Q^  were  negotiated  and  sold  to  various  par- 
ties.   Thereafter,  default  in  the  payment  of 
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interest  having  been  made,  Samuel  T.  Hanna 
and  several  oUier  bondholders  filed  a  bill,  on 
the  25th  day  of  July,  1874,  in  the  United 
States  circuit  court  n>r  the  northern  district 
of  Illinois,  for  the  purpose  of  foreclosing  the 
said  trust  deed.  On  the  4th  day  of  August, 
1876,  a  decree  was  entered  in  said  cause* 
which  decree  provided,  among  other  things, 
that  said  railroad  company  should  pay  uo 
amount  found  due  on  said  bonds,  and  that, 
in  default  of  such  payment,  the  propertv  de- 
scribed in  the  said  trust  deed  should  be  sold  by 
the  master  in  diancery  of  said  court,  and  the 
proceeds  of  such  sale  applied  to  the  payment 
of  the  bonds  and  coupons  described  in  said 
decree.  Thereupon  the  property  covered  by 
said  trust  deed  was,  in  pursuance  of  such  de- 
cree, on  the  12th  day  of  June,  1877,  offered 
for  sale  by  Henry  W.  Bishop,  a  master  in 
chancery  of  said  court,  the  report  of  the  sale 
of  the  master,  filed  June  10, 1878,  containing 
the  following  statement:  *'At  which  sale 
Mr.  John  C.  Cushman,  trustee  for  bondhold- 
ers, bid  the  sum  of  $4,000,  that  sum  being 
the  highest  sum  bid  for  the  same,  and  he  be- 
ing the  highest  bidder;  and  I  further  report 
that  said  bid  has  not  yet  been  complied  with, 
and  respectfully  ask  of  the  court  further  di- 
rections herein.  Prior  to  the  property  be^ nff 
offered  for  sale,  a  portion  of  the  holders  of 
said  bonds  had  maae  an  arrangement  under 
which  said  John  C.  Cushman  was  to  bid  in 
the  property  for  the  use  and  benefit  of  such 
of  the  bondholders  as  might  come  in  and  be- 
come parties  to  such  arrangement.  Such  ar- 
rangement contemplated  a  reorganization, 
the  issuance  of  new  bonds  to  the  old  bond- 
holders, and  the  payment  of  a  small  sum  upon 
each  of  the  bonds  to  defray  the  necessary  ex- 
penses attending  upon  such  arrangement. 
No  further  proceedings  were  had  In  said 
cause  until  February,  1881,  at  which  time 
the  said  Cushman  and  one  Joel  D.  Harvey* 
filed  in  said  United  States  circuit  court  their 
petition  asking  that  said  Cushman  be  al- 
lowed to  complete  his  bid  and  receive  a  deed 
for  said' property ;  and  on  the  8d  day  of  May, 
1881,  the  said  circuit  court  confirmed  said 
sale  to  said  Cushman,  and  ordered  the  said 
master  to  execute  and  deliver  a  deed  to  him  of 
said  property,  and  a  deed  thereof  was,  on  the 
same  day,  in  pursuance  of  said  order,  exe- 
cuted and  delivered  to  said  Cushman.  On 
the  11th  of  July,  1881,  said  Cushman  con- 
veyed said  property  to  appellant,  the  Indiana, 
II I inois,  &  Iowa  Railroad  Company.  He  took 
from  Harvey,  who  had  become  the  owner  of 
the  greater  portion  of  the  bonds  for  which 
the  foreclosure  was  had,  an  indemnifying 
bond  which,  among  other  things,  providea 
that  said  Harvev  should  hold  Cushman  harm- 
less against  all  loss,  costs,  damage,  and  ex- 
penses to  which  said  bondholders  or  any 
other  person  might  seek  to  subject  him  (Cush- 
man) by  reason  of  such  conveyance,  and  to 
pay  all  Judgments,  costs,  and  expenses  that 
might  be  awarded  or  rendered  against  him 
(Cushman)  in  any  court  of  final  or  general 
jurisdiction,  in  any  suit  or  proceeding  grow- 
ing out  of  such  conveyance,  or  of  his  trustee- 
ship for  the  holder  of  any  bond  of  the 
Plymouth,  Kankakee,  &  Pacific  Railroad 
Company.    In  consideration  of  the  convey- 
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anoe  to  the  Indiana,  Illinois,  A  Iowa  Rail- 
road Company,  Harvey  reoeiTed,  according 
to  his  testimony,  about  $160,000  of  the  stock 
of  a  company  known  as  the  **  Western  Air 
Line  Construction  Company. "  Under  an  or- 
der of  reference  made  by  the  court  in  the  case 
at  bar,  the  master  found  that  the  new  bonds 
which  the  respective  bondholders  were  to  re- 
ceive by  the  terms  of  the  reorganization  con- 
templated by  the  arrangement  under  which 
said  Cushman  made  his  bid  at  the  master's 
sale  would,  if  they  had  been  issued,  be  worth 
88  cents  on  the  dollar,— or,  in  other  words, 
that  if  the  plan  of  reorganization  had  been 
carried  out,  the  bondholders  of  the  Plymouth, 
Kankakee,  A  Pacific  Railroad  Company 
would  have  received  for  the  bonds  which  they 
held  other  bonds  of  the  same  amount,  and 
now  actually  worth  88  cents  on  the  dollar. 

The  original  bill  in  the  case  at  bar  was 
filed  by  William  O.  Swannell,  since  de- 
ceased. His  executors,  Frederick  Swannell 
and  Frederick  O.  Swannell.  have  been  tiub- 
stituted,  pending  the  lltifatlon,  in  his  place 
and  stead.  Said  original  bill  charges  that, 
subsequent  to  the  decree  of  foreclosure  in  the 
United  States  circuit  court,  and  to  the  bid 
of  Cushman  at  the  master's  sale,  and  before 
the  confirmation  of  such  sale,  said  Harvey 
purchased  a  large  number  of  said  bonds  for 
a  nominal  sum,  and  that  Cushman  and  Har- 
vey conspired  together  to  obtain  the  prop- 
erty and  to  defraud  Swannell,  who  filed  the 
bill  as  a  holder  of  some  of  the  bonds  secured 
by  said  trust  deed,  and  also  to  defraud  other 
holders  of  said  bonds  of  their  proportion  in 
the  said  property,  mortgaged  as  aforesaid. 
The  bill  diarges  that,  at  the  time  Cushman 
conveyed  the  property,  as  aforesaid,  it  was 
of  sufficient  value  to  pav  the  bonds  of  Swan- 
nell and  the  other  bondholders  in  full,  but 
that  complainant  never  received  anything 
from  the  proceeds  of  said  sale.  The  suit  was 
brought  by  Swannell  on  behalf  of  himself 
and  other  holders  of  the  bonds  similarly  situ- 
Hted  who  might  desire  to  become  parties  and 
share  the  benefits  of  the  suit.  The  prayer  of 
the  bill  is  that  the  title  acquired  by  Cushman 
shall  be  declared  to  be  in  trust  for  all  the 
bondholders,  and  that  the  conveyance  from 
Cushman  to  the  Indiana,  Illinois,  A  Iowa 
Railroad  Company  shall  be  charged  with  the 
same  trusts,  and  lie  held  in  trust  for  Swan- 
nell and  the  said  other  bondholders,  and  that 
the  said  railroad  company  shall  be  decreed 
to  deliver  new  bonds  in  equal  amounts,  ac- 
cording to  the  plan  of  reorganization.  And 
the  bill  contains,  also,  a  prayer  for  general 
relief.  During  the  progress  of  the  cause  va- 
rious intervening  petitions  were  filed, — one 
by  Patrick  Dore,  the  owner  of  seven  of  Uie 
bonds ;  another  by  Samuel  W.  Strong,  owner 
of  three  of  the  bonds;  and  still  another  by 
Henry  M.  Hooker,  the  owner  of  twenty -five 
of  the  bonds.  The  original  bill  and  the  in- 
tervening petitions  were  all  referred  to  a 
master  in  chancery  to  take  testimony  and 
report  the  same,  together  with  his  fiodings 
and  conclusions,  to  the  court.  The  ma^^^r 
reported  in  favor  of  granting  relief  upon  ih$ 
original  bill,  in  favor  of  Frederick  Swuu- 
nelT  and  Frederick  O.  Swannell.  executors 
of  the  last  will  and  testament  of  William  G. 
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Swannell,  deceased;  but  he  recommended 
that  relief  be  denied  uift>n  the  intervenins: 
petitions  of  Dore,  Strong,  and  Hooker,  re- 
spect i  vel  y.  The  ci  rcui t  court  of  Cook  county 
sustained  the  exceptions  of  Dore  to  the  report 
of  the  master,  and  overruled  those  of  Strong 
and  Hooker,  respectively,  to  said  report. 
And  thereupon  said  court  entered  a  final  de- 
cree that  Frederick  Swannell  and  Frederick 
O.  Swannell,  executors  of  William  O.  Swan* 
nell,  deceased,  recover  of  the  Indiana,  lilt* 
nois,  A  Iowa  Railroad  Company  the  prin* 
cipal  sum  of  $825,  with  interest  thereon  at  6 
per  cent  per  annum  from  October  25,  1891, 
such  interest  amounting  to  $96.80,  and  the 
total  of  principal  and  interest  amounting  to 
$921.80,  and  that  they  have  execution  there- 
for ;  that  Patrick  Dore  recover  of  said  Indi- 
ana. Illinois,  A  Iowa  Railroad  Company  the 
principal  sum  of  $2,810.  with  interest  thereon 
at  6  per  cent  per  annum  from  October  26, 
1891,  such  interest  amounting  to  $271,  and 
the  total  of  principal  and  interest  amounting 
to  $2,581,  and  that  he  have  execution  there- 
for; and  that  the  petitions  of  Samuel  W. 
Strong  and  Henry  M.  Hooker,  severally  and 
respectively,  be  dismissed.  From  the  decree 
thus  rendered,  the  Indiana,  Illinois,  A  Iowa 
Railroad  Company,  Samuel  W.  Stronc^,  and 
Henry  M.  Hooker  each  appealed  to  the  ap- 
pellate court  for  the  first  district,  and  as- 
signed errors,  and  such  proceedings  were  had 
in  the  appellate  court  as  that  the  decree  of 
the  circuit  court  was  reversed,  and  tlie  cause 
remanded  to  that  court,  with  directions  to 
enter  a  decree  in  favor  of  Samuel  W.  Strong 
acrainst  the  Indiana,  Illinois.  A  Iowa  Rail- 
road Company  for  88  cents  on  the  dollar  of 
the  par  vaJue  of  three  bonds  of  $1,000  each. 
less  the  sum  of  $12,  being  for  the  sum  of 
$978,  with  interest  thereon  at  5  per  cent  per 
annum  from  the  21st  day  of  October,  1891 ; 
and  to  enter  a  decree  in  favor  of  Henry  M. 
Hooker  against  tlie  Indiana,  Illinois,  &  Iowa 
Railroad  Company  for  88  cents  on  the  dollar 
of  the  par  value  of  twenty- five  lionds  of 
$1,000  each,  less  the  sum  of  $225.  with  in- 
terest at  5  per  cent  per  annum,  being  for  the 
sum  of  $8,025,  with  interest  thereon  at  5 
per  cent  per  annum  from  the  2lst  dsy  of 
October,  1891 ;  and  to  render  decrees  in  favor 
of  the  executors  of  Swannell  and  said  Dore, 
respectively,  for  the  principal  amount  sev- 
erally found  for  said  executors,  and  for  the 
principal  amount  severally  found  for  the  said 
Dore,  witJ^  interest  thereon  in  each  case  at 
the  rate  of  5  per  cent  per  annum  from  the 
21st  day  of  October,  1891,  instead  of  the  rate 
of  6  per  cent  per  annum,  as  directed  by  the 
decree  appealed  from.  And  the  appellate 
court  also  made  an  order  in  regard  to  the  ap- 
portionment and  taxing  of  the  costs  of  thai 
court.  The  Indiana,  Illinois,  A  Iowa  Rail* 
road  Company  now  prosecutes  this  appeal 
from  the  order  and  judgment  of  the  ap- 
pellate court. 

Me»r$.  Walker  ft  Eddy  for  appellant: 
It  cannot  be  fairly  held  that  the  iuadequacy 
of  price  was,  of  itself,  notice  that  thi;*  pro|>- 
erty  wfts  purchased  by  Cushman  in  trust  for 
the  bondholders. 
Wade,  NoUce,  g  24. 
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The  foreclosure  record  was  not  safficlent 
notice  to  the  appellant  that  Cushman's  title  in 
the  property  was  that  of  mere  trustee;  nor 
was  It  by  any  means  notice  of  the  equities  now 
attempted  to  be  asserted  by  the  appellees. 

It  cannot  be  said  that  appellees  still  re^rarded 
Cuahman  as  their  trustee,  for  notice  ha^  been 
given  them  of  the  plan  of  reorg^anization,  and 
those  who  had  not  failed  or  refused  to  comply 
with  the  request  of  Cushman,  as  set  forth  in 
the  circular  letter  lonf?  prior  to  the  last  order 
of  the  court,  had  withdrawn  their  bonds  from 
Cushman  and  expressly  released  him  from  all 
trusts  in  the  property. 

The  word  ''trustee"  attached  to  a  name  is 
merely  descriptive,  and  does  not  limit  liability 
or  authority,  and  b  not  notice  of  a  trust. 

PowerB  y.  Briggs,  79  III  493,  22  Am.  Rep. 
176;  Atlen  ▼.  Woodruff,  96  HI.  24. 

A  purchaser  is  protected  against  secret  trusts 
or  equities  of  a  former  owner. 

MeDaid  ▼.  Oall,  111  Dl.  804. 

Where  one  purchases  at  a  judicial  sale  he 
will  be  protected  if  the  record  shows  Jurisdic- 
tion of  parties  and  subject-matter,  a  valid 
Judgment  or  decree,  and  execution  of  the  same, 
whatever  errors  may  intervene  in  the  proceed- 
ings. 

Goud»  V.  ffaU,  86  111.  818,  87  Am.  Dec.  217; 
Ecbson  V.  Bttan,  82  HI.  146. 

We  are  not  recniired  to  search  the  court 
records,  or  affected  with  notice  of  what  they 
contain;  we  may,  if  we  choose,  run  the  risk  of 
there  being  Jurisdictional  defects;  and  if  we 
do  not  in  fact  search  the  court  records,  we  are 
not  affected  with  notice  of  what  they  contain. 

Chateau  ▼.  Jones,  11  Dl.  800,  60  Am.  Dec. 
460;  Anthony  v.  Wheeler,  180  lil.  128;  Bour- 
land  ▼.  Peoria  County,  16  HI.  688;  Betser  v. 
Sankin,  77  111.  289;  Wade,  Notice,  2  ed.  g  96. 

The  rule  requiring  a  purchaser  of  property 
held  upon  trust  to  see  to  the  application  of  the 

Surcbase  money  among  the  ceetuU  que  truet 
oes  not  apply  where  the  trustee  has  express  or 
implied  power  to  receive  the  consideration  for 
the  sale  on  behalf  of  the  eestuis  que  truet. 

Ferry,  Tr.  ^  791-798. 

Meetre,  Thomas  P.  Bonlleld*  O.  Frank 
White*  Cteorse  W.  Ca«St  and  Dent  4b 
Whitmjui*  for  appellees: 

The  privity  between  the  complainants,  the 
community  of  interest  in  the  subject-matter, 
the  fact  that  Cushman  was  the  trustee  of  each 
of  them  in  one  entire  piece  of  property  which, 
although  they  had  separate  and  distinct  inter- 
ests in  it,  belonged  to  them  as  equitable  tenants 
in  common,  and  that  in  Cushman's  administra- 
tion of  this  property  he  had  defrauded  them, 
— ^meet  the  requirements  as  to  community  of 
interests. 

Pom.  Eq.  Jur.  §  269;  New  York  SS.KB, 
Co,  ▼.  Schuyler^  17  N.  Y.  692;  Elaek  v.  Shreeve, 
7  N.  J.  Eq.  440;  Langdon  v.  Brandt,  87  Fed. 
Rep.  449.  2  L.  R.  A.  120;  WaUcer  v.  Matthews, 
68  HI.  196. 

If  it  were  true  that  the  claims  of  Strong  and 
Hooker  were  objectionable  on  account  of  their 
being  multifarious  in  JoiDingtbem  with  Swan- 
nell's  cause  of  action,  that  ciuestion  should 
have  been  raised  when  the  petitions  were  filed. 

Story,  Eq.  PI.  §  271;  Benderum  v.  Cum- 
minge,  44  111.  826;  Labadie  v.  Hewitt,  86  111. 
841;  Briggs  ▼.  Sperry,  95  U.  S.  406,  24  L.  ed. 

80  L.  a  A. 


891;  1  Dan.  Ch.  Pr.  revised  ed.  862;  yOeon  v. 
Hill,  46  U.  S.  6  How.  182,  12  L.  ed.  88:  Oliter 
▼.  Piatt,  44  U.  S.  8  How.  412»  11  L.  ed.  668. 

Baker*  J.,  delivered  the  opinion  of  the 
court: 

There  being  some  differences  in  the  par- 
ticular circumstances  of  the  case  as  made  by 
the  executors  of  Swannell,  and  those  made 
by  Dore,  Strong,  and  Hooker,  respectively, 
the  merits  of  the  case  made  by  each  may,  to 
some  extent,  properly  and  conveniently  be 
separately  considered ;  and  this  may  be  done 
without  repeating,  in  respect  to  each  of  the 
cases,  facts  and  rules  of  law  or  equity  that 
are  stated  in  regard  to  one  case,  and  that  are 
eaually  applicable  to  the  cases  of  some  or  all 
of  the  other  appellees. 

1.  It  seems  to  us  that  three  questions  only 
arise  in  regard  to  the  decree  in  favor  of  the 
Swannell 8.  They  are  these:  Did  John  C. 
Cushman  hold  the  title  to  the  property,  at  the 
time  he  conveyed  it  to  appellant,  as  trustee 
for  William  O.  Swannell  and  other  bond- 
holders? Did  appellant  acauire  such  title 
from  Cushman  with  notice  of  this  trust,  and 
therefore  take  the  same  subject  to  the  equities 
of  Swannell?  Was  it  proper  to  render  a 
money  decree  in  favor  of  the  executors  and 
against  appellant? 

John  C.  Cushman,  at  the  sale  made  by  the 
master  in  chancery,  under  the  foreclosure  de- 
cree in  the  circuit  court  of  the  United  States 
for  the  northern  district  of  Illinois,  bid  in 
all  the  oropertv  of  the  Plymouth,  Kankakee, 
&  Pacific  Kailroad  Company  as  trustee  for 
the  bondholders,  and  he  made  such  pur- 
chase in  pursuance  of  a  trust  agreement,  made 
Srevious  to  the  day  of  said  master's  sale, 
etween  him  and  the  holders  of  888  bonds 
out  of  898  bonds  of  said  railroad  company. 
In  this  trust  agreement  there  was  embodied 
a  plan  of  reorganization  whereby  the  old 
bondholders  were  to  receive  bonds  in  a  new 
company  to  be  organized  by  the  said  Cush- 
man, and  to  be  secured  on  the  same  property, 
such  bonds  to  be  issued  to  the  extent  of 
$28, 000  per  mile ;  the  old  bondholders  simply 
obligating  themselves  to  pay  to  said  trustee, 
when  called  upon,  their  proportions  of  the 
expense  and  costs  incurred  in  the  foreclosure 
proceeding  and  in  the  organization  of  a 
new  company,  in  the  manner  provided  by 
the  terms  of  said  trust  agreement.  Nearly  all 
the  bondholders  signecfthis  trust  agreement 

Erevioos  to  the  sale,  and  although  Cushman 
id  off  the  property  at  the  master's  sale  a» 
trustee  for  the  bondholders,  it  appears  that  a 
majority  of  the  original  holders  of  said  bonds 
afterwards  failed  to  pay  the  assessments  made 
upon  them  for  their  respective  proportions  of 
the  costs  of  the  foreclosure  sale  ana  reorgani- 
zation, and  it  is  therefore  claimed  by  ap- 
pellant that  the  said  Cushman  was  absolved 
from  the  obligation  and  burden  assumed  by 
him  under  the  terms  of  said  trust  Cushman 
had  a  right  to  abandon  the  sale,  and  to  refuse 
to  complete  the  same,  because  of  the  failure 
of  a  sufficient  number  of  bondholders  to  re- 
spond to  his  call  for  their  shares  of  the  as- 
sessment. This  would  have  left  the  mort- 
iraflred  property  still  under  the  lien,  and 
subject  to  the  equities  of  Swannell  and  the 
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other  bondhoIdeTB.  A  resale  oould  have  been 
had  under  the  decree,  and  the  yalae  of  the 
property  thereby  applied  in  payment  of  their 
demands.  But  having,  however,  bid  off  the 
property  as  trustee  for  Swannell  and  others, 
and  having  proceeded  to  complete  the  pur- 
chase made  by  him  as  their  trustee,  he  must 
be  held  to  be  absolutely  bound  byall  the  terms 
of  said  trust  until  released  therefrom  by  the 
appellee,  Swannell,  and  the  other  bond- 
holders. Swannell  entered  into  this  trust 
agreement  and  delivered  his  bonds  to  Gush- 
man.  He  paid  all  assessments  made  upon 
him  by  Cushman  as  such  trustee,  and  the 
money  so  paid  by  Swannell  to  Cushman  was 
actually  and  in  fact  retained  and  used  by 
Cushman  to  make  up  the  sum  of  money  neces- 
sary tu  complete  the  purchase  made  by  him 
at  the  master's  sale;  and  Swannell  never 
withdrew  his  bonds,  or  received  back  from 
Cushman  any  portion  of  the  assessments  paid 
to  him  as  trustee  to  perfect  such  sale,  and 
never  in  any  manner  released  Cushman  from 
any  of  the  duties  or  obligations  imposed  upon 
him  by  the  trust  agreement  entered  into  be> 
tween  them  prior  to  the  day  of  said  master's 
sale.  Cushman  could  not,  therefore,  devest 
himself  of  any  of  the  obligations  imposed  by 
said  trust  agreement  without  Swannell 's  con- 
sent. The  matter  of  the  relation  existing 
between  John  C.  Cushman  and  Joel  D.  Har- 
vey, respectively,  and  the  bondholders  who 
had  placed  their  bonds  in  the  hands  of  Cush- 
man, was  before  this  court  in  OusJiman  v. 
Bonfield,  189  111.  219.  We  there  held  that 
Cushman  had  bid  off  the  property,  rights, 
and  franchises  of  the  Plymouth,  Kankakee, 
&  Pacific  Railroad  Company  as  trustee  of 
such  bondholders,  and  that  the  trust  created 
was  impressed  upon  and  followed  the  title, 
which  was  subsequently  perfected  in  Cush- 
man b^  the  execution  of  the  master's  deed 
made  in  pursuance  of  such  sale,  and  con- 
tinued up  to  the  time  of  the  conveyances  by 
which  the  railroad  property  became  vested  in 
the  Indiana,  Illinois,  a;  Iowa  Railroad  Com- 

f^any ;  and  also  held  that  it  was  fairly  to  be 
nferred,  from  the  terms  of  the  indemnity 
bonds  given  by  Harvey  to  Cushman  at  the 
time  the  latter  conveyed  the  property  to  the 
Indiana,  Illinois,  &  Iowa  Railroad  Company, 
as  well  as  otherwise  clearly  shown  bV  the 
evidence,  that  Harvey  had  full  knowledge  of 
the  trust  reposed  in  Cushman,  and  of  the 
equitable  interests  of  Bonfleld  and  the  other 
bondholders  in  the  property,  and  that  said 
Harvey  having  in  his  possession  the  proceeds 
of  trust  property,  the  law  charges  him  also 
as  trustee,  and  holds  him  accountable  as  such. 
And  we  may  here  add  that  the  case  appearing 
in  this  record  in  favor  of  Swannell  is  in  all 
respects  like  the  case  made  out  for  Bonfleld 
in  the  former  litigation,  the  only  substantial 
difference  being  that  there  the  relief  was 
granted  against  Cushman  and  Harvey  per- 
sonally, while  here  the  decree  went  against 
the  appellant  corporation. 

This  brings  us  to  the  question  whether  the 
Indiana,  Illinois,  &  Iowa  Railroad  Company 
had  notice  of  the  trust  and  of  the  restrictions 
and  limitations  upon  the  title  of  Cushman, 
at  the  time  that  it  received  tlie  conveyance  of 
the  property  from  him.     The  record  shows 
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that  said  railroad  company  was  organized  on 
July  8,  1881;  that  it  was  organized  by 
Harvey  for  the  express  purpose  of  receiving 
from  Cushman  title  to  the  property,  rights, 
and  franchises  of  the  Plymouth,  Kankakee, 
&  Pacific  Railroad  Company,  and  that  on 
Julv  11,  1881,— three  days  after  its  organi- 
zation,—Cushman  made  to  it  a  quitclaim 
deed  for  the  same,  and  on  the  day  the  deed 
was  given  Harvey  executed  to  Cushman  an 
indemnifying  bond,  in  the  sum  of  $60,000, 
conditioned  that  he  would  hold  Cushman 
harmless  against  all  loss,  cost,  damage,  or 
expense  to  which  the  bondholders  of  the 
Plymouth,  Kankakee,  &  Pacific  Railroad 
Company,  or  any  of  them,  or  any  other  per- 
son or  persons,  may  seek  to  sub'ject  him  by 
reasop  of  the  conveyance,  and  pay  all  judg- 
ments, costs,  and  expenses  incurred,  award- 
ed, or  rendered  against  him  in  any  suit  or 
proceeding  growing  out  of  the  conveyance, 
or  his  trusteeship  for  the  holders  of  any  of 
the  bonds  of  said  Plymouth,  Kankakee,  & 
Pacific  Railroad  Company.  From  the  date 
of  the  organization  of  appellant,  and  at  the 
time  Cushman  executed  to  it  the  quitclaim 
deed  for  the  trust  property,  and  for  many  years 
thereafter,  Harvey  was  a  stockholder  In  and 
director  of  the  company,  and  its  president. 
That  Harvey  had  full — even  plenary — 
knowledge  of  the  trust  that  was  imposed  upon 
Cushman,  appears  so  clearly  and  in  so  many 
different  ways  in  this  recoid,  that  it  is  use- 
less to  waste  time  in  mentioning  them.  The 
knowledge  of  a  person  who  is  a  director  of  a 
corporation,  and  its  chief  executive  oflncer, 
must  be  regarded  as  actual  notice  to  the  cor- 
poration itself.  In  no  better  way  can  notice 
be  imputed  to  it  The  company,  then,  must 
be  considered  to  have  taken  the  property  cov- 
ered by  the  trust  with  full  knowledge  of  the 
trust  imposed  upon  it.  It  had  ample  notice 
of  the  rights  and  equities  of  Swannell  and 
the  other  bondholders,  and  it  cannot  now  be 
heard  to  say  that  it  is  an  innocent  purchaser 
of  the  property  for  value.  It  took  its  title 
under  the  Cushman  convevance,  charged  with 
all  the  conditions  and  limitations  imposed 
upon  it  by  the  trust  agreement  between  Cush- 
man and  the  bondholders  for  whom  he  under- 
took to  act.  The  railroad  company  simply 
stepped  into  Cushman's  shoes,  and  Swannell 
has  the  right  to  follow  the  property  and  hold 
the  company  as  his  trustee.  The  doctrine  is 
that  a  purchaser  with  notice  of  a  trust,  either 
express  or  implied,  becomes  himself  a  trustee 
for  the  beneficiarv  with  respect  of  the  prop- 
erty, and  is  bound  in  the  same  manner  as  the 
original  trustee  from  whom  he  purchased, — 
and  this  even  though  he  is  a  purchaser  for 
a  valuable  consideration.  2  Pom.  Cq.  Jur. 
^  688;  27  Am.  &  Enir.  Enc.  Law,  pp. 
251,  265;  School  Tnuteei  y,  Kirtein,  25  111. 
73;  Fast  v.  McPherson,  98  111.  496;  Cunhman 
V.  Bonfield,  139  111.  219;  Union  Mvt.  L,  ln». 
Co.  V.  Slee,  128  111.  57 ;  Phiflipi  v.  South  Bark 
Comrs.  119  111.  626. 

The  remaining  question  in  regard  to  the 
Swannell  claim  has  reference  to  the  propriety 
of  a  money  decree  against  appellant  for  the 
value  of  bonds  such  as  should  have  been  is- 
sued according  to  the  terms  of  the  trust  agree- 
ment.    The  Circuit  court  first  entered  an  in- 
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terlocutory  decree  that  appellant,  within 
sixty  days  from  the  date  of  such  decree,  eze- 
•cute  and  deliver  bonds  such  as  called  for  by 
the  original  plan  of  reorganization,  secured 
by  mortgages  as  therein  provided ;  but  appel- 
lant failed  and  refused  to  comply  with  the 
vequirements  of  such  decree,  and  thereupon 
the  court  entered  a  final  decree  against  appel- 
lant for  the  value  of  such  bonds  as  shown  by 
the  report  of  the  master  and  the  evidence  re- 
ported therewith,  together  with  intere^  from 
the  date  of  the  report,  and  awarded  execution 
therefor  and  for  costR,  as  upon  a  judgment  at 
law.  Harvey  received,  as  consideration  for 
the  transfer  of  the  property,  rights,  and  fran- 
chises of  the  Plymouth,  Kankakee,  &  Pacific 
Railroad  Ck>mpany  to  the  Indiana,  Illinois, 
A  Iowa  Railroad  Company,  paid-up  stock  to 
the  amount  of  $150,000  in  the  Western  Air 
Line  Construction  Company,  a  corporation 
formed  under  the  laws  of  the  state  of  Iowa 
for  the  purpose  of  completing  the  construc- 
tion of  the  railroad  in  question.  According 
io  the  testimony  of  Meckling,  an  experienced 
railroad  builder,  who  went  over  the  railroad 
in  1880  or  1881  at  Harvey's  request,  he  and 
said  engineer  agreed  that  the  property  in  its 
then  condition,  as  left  by  the  Plymouth, 
Kankakee,  &  Pacific  Railroad  Company,  was 
of  the  val  ue  of  $900, 000.  It  appears  from  the 
testimony  of  Harvey  that  the  original  capital 
stock  of  the  construction  company  was  $1,- 
000. 000;  that  he  got  $150,000  of  this  stock, 
paid  up,  for  the  property  of  the  old  railroad 
company ;  and  that  theother  parties  in  interest 
paid  for  the  residue  of  the  stock  In  cash ;  and 
that  said  stock  was  then  worth  its  par  value, 
but  it  has  since  so  declined  in  value  as  that 
there  have  been  some  sales  of  it  as  low  as  8 
cents  on  the  dollar.  It  would  be  inequitable 
and  unjust,  and  a  destruction  of  the  contract 
rights  of  the  bondholders,  to  now  compel 
them  to  retfeive,  in  satisfaction  of  their 
claims,  their  respective  proportionate  shares 
of  said  $150,000  construction  company  stock, 
that  is  now  almost  worthless,  on  the  ground 
that,  in  the  plan  of  reorganization,  there  was 
direct  authority  to  the  trustee  to  sell  and 
transfer  all  the  right,  title,  and  interest  in 
the  property  of  every  bondholder  becoming 
a  party  to  such  plan  of  reorganization,  and 
under  that  authority  It  was  sold  and  trans- 
ferred to  appellant  for  $150,000  in  construc- 
tion company  stock.  The  power  authorizing 
the  trustee  to  sell  and  transfer,  **  providing 
be  shall  deem  it  for  our  interest  to  make  such 
transfer,"  was  coupled  with  the  provision 
that  he  should  "receive  for  us,  in  exchange 
therefor,  such  securities  as  are  provided  by 
the  plan  of  reorganization  hereto  annexed  for 
our  respective  interests  in  the  propertv  pur- 
chased.** And  the  securities  for  which  pro- 
vision was  made  in  the  plan  of  reorganiza- 
tion were  that  the  bondholders  should  receive 
new  bonds  for  the  principals  .of  their  old 
bonds,  secured  by  a  first  mortgai^e  on  the  rail- 
road property,  not  exceeding  $28,000  per  mile 
of  the  main  track,  and  second- mortgage  or 
Income  bonds  for  the  coupons  and  accru^  in- 
terest due  on  their  existing  first-mortgage 
bonds.  It  is  suggested  that  in  Gunhman  v. 
Bonfield,  supra,  it  was  in  eltect  held  that  the 
purchase  price  received  by  Harvey,  as  the 
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value  of  the  property  at  the  time  of  the  con- 
version, was  a  trust  fund  to  be  held  for  dis- 
tribution among  all  the  bondholders  In  ac- 
cordance with  their  respective  equities,  and 
the  intimation  seems  to  be  that  that  case  is 
an  authority  that  the  particular  relief  grant^ 
in  this  case  is  improper.  The  Bonfidd  Case 
establishes  that  a  personal  decree  against 
Harvey  and  Cushman  was  proper  relief  for  a 
court  of  chancery  to  grant,  but  it  was  not 
there  held  that  it  was  the  only  relief  admis- 
sible under  the  circumstances  of  the  transac- 
tion. The  beneficiary  in  a  trust  is  not  bound 
to  enforce  an  individual  liability  against  the 
tnistee,  for  he  has  the  alternative  remedy 
of  following  the  trust  property.  Bradley  v. 
Luce,  99  111.  234;  Long  v.  Fox,  100  111.  48; 
Breii  v.  Teaton,  101  111.  242,  27  Am.  &  Eng. 
Enc.  Law,  p.  261,  and  authorities  cited  in 
note  4.  In  the  Bonfield  Case  the  chancellor 
granted  one  mode  of  relief,  while  in  this 
case  he  allowed  appellees  to  follow  the  prop- 
erty into  the  hanas  of  appellant. 

2.  In  the  matter  of  the  intervening  peti- 
tion of  Par  tick  Dore,  it  appears  that  Dore, 
the  owner  of  seven  bonds,  became  a  party  to 
the  trust  agreement  of  November  21,  1876, 
and  duly  executed  and  delivered  to  Cushman 
a  power  of  attornev  authorizing  him  to  act 
in  respect  to  said  bonds,  in  purchasing  the 
property,  and  disposing  of  the  same ;  that  he 
delivered  said  bonds  to  Cushman,  and  paid 
to  him  the  two  assessments  called  for,  to  be 
used  in  perfecting  title  in  Cushman  for  the 
benefit  of  the  bondholders,  said  assessments 
amounting  to  $35  and  $28,  respectively,  and 
Cushman  testifies  that  this  money,  so  re- 
ceived, **  was  used  in  the  costs  and  expenses 
of  the  foreclosure  proceedings  in  the  IJnited 
States  court. "  The  sole  and  only  difference  be- 
tween the  case  of  Dore  and  that  of  Swannell 
is  that,  on  July  9,  1881,  Cushman  handed  back 
to  Dore  his  seven  bonds,  and  took  from  him  a 
receipt  and  discharge  which  reads  as  follows : 

"Chicago,  111.  July  9,  1881. 

**  I  have  this  day  received  from  John  C. 
Cushman  seven  first- mortgage  bonds  of  the 
Plymouth,  Kankakee,  &  Pacific  Railroad 
Company,  numbered  440,  441,  448,  444,  445, 
448,  and  449,  with  interest  coupons  thereto 
attached,  numbered  from  6  to  60,  inclusive. 
And  I  hereby  release  said  Cushman  from  all 
further  duty  or  liability  In  connection  there- 
with, as  my  attorney  or  representative,  and 
agree  to  hold  him  harmless  therein,  and 
waive  all  riehts  that  I  may  have  attained 
through  or  by  him. " 

It  appears  that  Cushman  tried  to  induce 
Dore  to  assign  his  interests  to  Harvey  for 
$413,  but  that  Dore  refused  to  accept  the 
offer,  saying  he  would  rather  lose  it  all. 
Cushman  told  him  that  he  had  nothing  more 
to  do  with  the  road,  that  he  could  do  nothing 
more  for  him,  and  for  him  to  go  and  see 
Harvey,  and  gave  him  Harvey's  address. 
Thereupon  Dore  demanded  his  bonds,  and 
they  were  delivered  to  him  upon  his  signing 
the  receipt  in  question.  It  is  manifest  from 
the  evidence  that,  when  he  received  his  bonds 
back  from  Cushman,  on  July  9,  1881,  it  was 
his  intention  and  purpose  to  insist  upon  his 
rights,  and  claim  his  interest  in  the  property 
covered  by  the  decree  of  foreclosure.    Even 
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If  effect  can  be  given  to  the  release  from  fur- 
ther duty  and  from  liability,  and  to  the 
vaiver  of  rights  embodied  in  the  receipt, 
yet  such  release  and  waiver  do  not  affect 
the  equitable  rights  enforced  by  the  decree 
herein.  The  relief  granted  by  the  court  is 
not  a  personal  decree  against  Cushman,  and 
is  not  an  enforcement  of  his  personal  liability 
as  trustee;  and  the  rights  which  the  decree 
enforces  are  not  rights  or  equities  which  Dore 
obtained  by  or  through  Cushman,  but  rights 
and  equities  which  were  vested  in  Dore  under 
and  by  virtue  of  the  mortgage  and  decree  of 
foreclosure.  Wipe  out  the  bid  of  Gushman, 
and  the  acts  done  by  him,  yet  the  equities  of 
Dore  in  the  property  of  the  Plymouth,  Kan- 
kakee, &  Pacific  Kailroad  Company  still 
exist,  and  the  fact  still  remains  that  appellant 
has  converted  that  property  to  its  own  use, 
with  full  notice  and  knowledge  of  such 
equities. 

The  difference  between  the  case  of  Samuel 
W.  Strong  and  that  of  Dore  is  this :  Both  the 
assessments  paid  by  the  latter  were  used  In 
perfecting  the  title  in  Gush  man,  while,  of 
the  two  assessments  paid  bj  Strong,  one,  that 
for  $15.  was  so  used,  while  the  other,  $12, 
was  returned  to  Pearre,  the  agent  of  Strong. 
The  circumstances  under  which  this  was  done 
mav  be  stated.  Strong  gave  to  Pearre  a 
written  order  as  follows : 

"*  You  will  please  deliver  to  L.  Q.  Pearre, 
Esq.,  on  presentation  of  this  order,  which 
shall  be  your  receipt  in  full  and  a  complete 
discharge  from  all  liability,  three  first- mort- 
gage bonds  of  the  Plymouth,  Kankakee,  & 
Pacific  Railroad  Companv,  being  numbers 
426,  427,  and  366,  for  $1,000  each,  and  cou- 
pons thereto  attached,  together  with  the  pow- 
er of  attorney  authorizing  you  to  act  as  trustee 
to  represent  said  bonds. " 

Gushman  swears  that  he  drafted  this  or- 
der, and  that  Strong  had  frequently  talked 
with  him,  and  knew  that  the  plan  of  re- 
organization had  completely  failed.  Of 
course,  the  discharge  from  liability  in  this 
ordei  did  not  work  the  result  of  releasing  the 
equities  that  Strong,  as  a  bondholder,  hSd  in 
the  property  and  under  the  decree.  If  it  be 
urffed  that  the  Swannell  suit  was  brouffht 
only  on  behalf  of  himself  and  such  other 
holders  of  the  bonds  of  the  Plymouth,  Kan- 
kakee, &  Pacific  Railroad  Gompany  as  are 
similarly  situated,  and  that  said  suit  proceeds 
directly  upon  the  theory  of  the  trust  agree- 
ment made  between  Gushman  and  the  bond- 
holders, and  that,  therefore,  these  general 
equities  of  Dore  and  of  Strong  in  the  railroad 

Sroperty,  and  under  the  decree  of  foreclosure, 
o  not  arise  and  are  not  involved  in  the 
original  suit  of  Swannell,  and  conseauently 
not  here  enforceable,  we  may  say  tnat  we 
regard  what  is  hereinafter  said  in  respect  to 
the  intervening  petition  of  Henry  M.  Hooker, 
and  in  respect  to  the  cases  made  on  the  peti- 
tions of  Dore  and  of  Strong,  as  conclusive 
against  any  such  suggestions  or  result. 

It  appears  that  the  Third  National  Bank  of 
Ghicagb  formerly  held  the  twenty -five  bonds 
which  its  receiver  afterwards  sold  to  Hooker, 
and  which  Hooker  now  owns.  The  bank  was 
a  party  to  the  trust  agreement,  and  gave  to 
Gushman  a  power  of  attorney  authorizing 
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him  to  purchase  the  railroad  property  at  Vbm 
master's  sale  for  its  benefit,  ana  to  receive 
for  it  new  bonds  in  a  reorganized  company, 
and  delivered  to  him  said  twenty-five  bonds. 
Gushman,  on  January  12,  1877,  acting  undcr- 
the  trust  agreement,  bid  $4,000  for  the  prop- 
erty at  the  master's  sale,  that  being  deem^ 
sufficient  to  pay  costs  and  expenses,  and  It- 
was  struck  off  to  him  as  trustee  of  the  bond- 
holders.   He  bid  in  the  property  for  the- 
benefit  of  the  bank,  as  well  as  for  the  benefit 
of  other  stockholders.     Neither  of  the  tw<v 
assessments  made  on  the  bank  was  paid,  either- 
b^  the  bank  or  the  receiver.    Quite  a  con- 
siderable time  thereafter  Gushman  returned'- 
the  bonds  and  the  power  of  attorney  to  the- 
receiver.    There  was  no  rescission  of  the- 
trust  agreement,  either  as  to  the  assignor  or 
Hooker,  or  Strong,  or  Dore.    Neither  the  re- 
turn of  the  bonds  and  the  powers  of  attorney 
to  the   receiver  for  the  bank,  to  Strong  and 
to  Dore,  respectively,  nor  the  restitution  to- 
Strong  of  the   $12  received  for  the  last  as- 
sessment, nor  the  failure  of  the  bank  and  its- 
receiver  to  respond  to  assessments,   nor  the- 
release  and  discharge  contained  in  the  <^er 
signed  by  Strong,   nor  the  release  and  the- 
waiver  of  rights  embodied  in  the  receipt  or 
Dore, — worked  such  a  rescission  as  to  the- 
rights  and  interests  of  either  of  the  inter- 
veners.   It  is  a  fundamental  condition  of  the- 
law  governing  the  rescission  of  contracts  that- 
the  parties  must  be  restored  to  their  original 
positions  as  nearly  as  possible.     Gushmaik 
could  not  retain  his  bid,  made  in  his  capaclty 
of  trustee  of  Dore,  Strong,  the  bank,  and  other- 
creditors,  and  his  claim  upon  the  property 
of  the  railroad  company,  obtained  by  means, 
of  the  powers  of  attorney  and  the  trust  agree- 
ment, and  yet  successfully  maintain  that  the^ 
contract  and  agreement  between  him  and  said, 
bondholders  were  rescinded  and  the  trust, 
relations  existing  between  him  and  them  at 
an  end.     He  could  not  shake  off  the  trust 
without  abandoning  his  bid  and  all  claim  to- 
the  property.    This  he  did  not  do,  but  pro- 
cured a  confirmation  of  the  sale  to  himself, 
and  a  vesting  in  himself  of  the  title  to  the- 
property  which  was  the  subject  of  the  trust. 
If  he  had  thrown  up  his  bid  and  abandoned: 
all  claim  to  the  property,  then  these  interven- 
ing bondholders,  and  the  other  bondholder^ 
in  whose  interest  the  mortgage  was  foie- 
closed,  could  readily  have  procured  a  resale- 
of  the  property  and  the  application  of  the- 
proceeds  of  such  sale  in  payment  of  their* 
bonds.    The  plan  of  reorganization  and  the^ 
powers  of  attorney  defined  the  relations  be- 
tween the  holders  of  the  bonds  and  Gushman, 
and  gave  Gushman  whatever  interest  he  had. 
in  the  property,  and  whatever  power  he  had- 
in  the  event  any  of  the  boudholaers  failed  iik 
making  payment  of  assessments  for  costs,  ex- 
penses, and  fees.    This  plan  of  reorffanizatioa. 
and  these  powers  of  attorney  made  no  pro- 
vision by  virtue  of  which  Gushman  could 
forfeit  the  rights  and  interests  of  any  of  tb•^ 
bondholders  who  were  parties  to  the  trust 
agreement.     The  authority  given  to  enforce 
payment   of  assessments   is  carefully    and 
specifically  pointed  out  in  Item  4  of  the  plan, 
of  reorganization.     It  is  there  provided  that, 
the  trustee  may  borrow  the  pro  rata  shares  of 
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bondholders  who  fail  to  pay  their  shares  of 
the  purchase  money,  "or  any  other  person 
may  provide  the  same,  and  any  sum  so 
borrowed  or  provided  for  such  purpose  shall 
be  repaid,  with  interest  at  the  rate  of  10  per 
cent  per  annum  by  the  bondholders  for  whose 
benefit  it  was  borrowed  or  provided,  before 
he  shall  be  entitled  to  receive  any  bonds  or 
other  proceeds  of  such  sale  from  said  trustee ; 
and  should  sudi  sum,  with  interest,  remain 
due  and  unpaid  for  one  year  from  the  date  of 
its  advancement,  said  trustee  shall,  upon 
demand  by  the  party  making  such  advance, 
sell  the  interest  of  said  bondholders  in  the 

{proceeds  of  said  sale  at  public  auction,  /<:iv- 
ng  ten  days'  notice  thereof  in  some  daily 
newspaper  of  the  city  of  Chicago,  of  the  time 
and  place  of  sale,  to  the  blithest  bidder 
thereof  for  cash,  and  after  paying  costs  of 
sudi  sale,  and  the  money  and  interest  there- 
on before  advanced,  said  trustee  shall  pay 
the  residue,  if  any,  to  said  bondholder,  or 
his  legal  representative,  on  demand."  It  is 
claimed  that  the  equities  of  Dore,  Strong, 
and  Hooker  are  not  the  same  as  the  equitable 
rights  of  Bwannell,  and  that,  therefore,  they 


cannot  come  in  under  his  bill,  and  are  not 
entitled  to  the  same  relief.  We  think  that 
the  gist  of  the  original  bill  is  the  relation  of 
trustee  and  ceBtuu  qve  trtui  that  existed  be- 
tween Gush  man  and  the  bondholders  by  virtue 
of  the  powers  of  attorney  and  the  plan  of  re- 
organization, the  violation  of  the  trust,  and 
the  transfer  of  the  property,  with  notice,  to 
appellant.     All  the  bondholders  who  were 

f parties  to  the  trust  agreement  had  a  beneficial 
nterestin  this  property, — were  in  equity  tbe 
real  owners  of  it,  and  in  equity  to  be  regarded 
as  tenants  in  common.  The  differences  be- 
tween the  cases  of  Bwannell,  Dore,  Strong, 
and  Hooker  we  regard  as  simply  differences 
in  the  immaterial  circumstances  of  each  par- 
ticular case.  There  is  such  a  community  of 
right  and  interest  among  the  appellees  in  the 
question  at  issue,  and  In  the  remedy,  as 
makes  it  admissible  that  the  intervening 
petitioners  should  come  in  under  the  original 
bill  of  Swannell.  Pom.  £q.  Jur.  §269; 
Walker  v.  MatthetM,  56  111.  196:  New  T<yrk 
d  y,  E,  R  Co.  V.  Schuyler,  17  N.  Y.  590. 
The  Judgment  of  the  Appellate  Court  ie  qf-^ 
firmed. 
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CO.,  Beept. 

(.^ Utah ) 

!•  A  rmXIromA  eompAiij'  owes  no  dntjr 
to  »  pmammnger  wm  aneh  after  he  alls  bis 
from  tbe  train  at  a  station  and  proceeds  towards 
a  section  house  ooooected  with  tbe  statluD,for  tbe 
purpoae  of  engafflnff  in  bis  regular  biiaine«  as  a 
peddler. 

8«  A  nUlroftd  eomiMiny  Is  Uablo  for  an 
tajury  to  e  person  in  one  of  its  station 

boiines  In  a  sparsely  settled  country,  aJtbough 
he  was  not  an  intendinff  passenger,  caused  by  one 
of  tbe  employees  of  suob  company  aided  by 
stranireiB,  without  any  provocation,  in  tbe  pres- 
enoe  of  the  ticket  agent,  who  represenled  the 
company  and  made  no  effort  to  prevent  tbe  In- 
Jury. 

3.  Aeorreetwerdletwillnotbesotaside 

because  of  errors  occurring  on  the  trlaL 

(August  81,  ISBOb) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  District  Court  for  the  Thbil  District  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  an  assault  committed  on 
plaintiff  by  defendant's  servant.     Rtfvened. 
The  facts  are  stated  in  the  opinion. 

KoTS.— The  above  case  is  believed  to  be  a  novel 
one  on  tbe  subject  of  liability  for  lujorles  to  per- 
son Id  depot.  Another  unusual  case  Is  Dean  v.  8t. 
Paul  Union  Depot  Oo.  (Mlnn.)6L.  R.  A.  44S. 

On  the  general  subject  of  a  carrier's  liability  for 
aesanit  upon  a  passenger,  see  noCs  to  Davis  v. 
Honghtelln  (Keb.)  U  L.  B.  A.  937. 
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Meurs.  E.  W.  Taylor  and  C.  8.  Vnrisji* 

for  appellant: 

Appellant  was  a  passenger  when  assaulted. 
In  any  event  the  question  was  for  the  lury. 

It  is  not  necessary  that  the  contract  for  pass- 
age should  be  actually  made  or  tbe  fare  actuallj 
paid,  nor  that  a  person  should  be  on  tbe  train, 
to  create  the  relation.  If  he  is  on  the  premises 
of  tbe  carrier,  or  in  a  vehicle  under  its  control 
to  the  station,  with  the  bona  fide  intent  to  be- 
come a  passenger,  the  carrier  owes  to  him  a 
duty  as  such. 

2  Wood,  Railway  Law,  pp.  1087,  1045. 1045 
et  ss^r./Tbomp.  Carr.  1st  ed.  p.  48;  Hutchinson^ 
Carr.  |§557a,  665;  Pierce,Rai1roadB,2i5:  IJam- 
ilUm  V.  Texae  d  P,  B.  Co.  M  Tex.  251,  58  Am. 
Rep.  766;  Cordon  y.  Grand  Street  dH,  R,Co. 
40  Barb.  546;  Cleveland  y.  h'ew  Jereey  8.  B. 
Co.  es  N.  Y.  806:  Burt  v.  Southern  B.  Co.  40 
Miss.  801;  AUender  v.  Chicago,  B.LdP.B.  Co. 
87  Iowa,  270;  Harris  v.  Stevens,  81  Yt.  79,  78 
Am.  Dec.  840;  Crimes  v.  Penneyhania  Co.  86 
Fed.Rep.  72;  Brien  y.  Bennett,  8  Car.  &  P.  724; 
Buffett  v.  Troy  d  B.  B.  Co.  40  N.  Y.  171; 
Narfolk  d  W.  B.  Co.  V.  OaUiher,  89  Ya.  689; 
Sogers  v.  KennOee  8.  B.  Co.  86  Me.  261,  25  L. 
R.  A.  491;  Longmore  v.  Qreat  Western  B.  Co. 
19  G.  B.  N.  S.  188;  Waller y.  Missouri,  K.d  71 
B.  Co.  59  Mo.  App.  411. 

Tbe  respondent  is  liable  to  a  passenger— or 
one  intenaiog  in  good  faith  to  become  such — 
abftolutely  for  tbe  acts  of  its  own  servants,  and 
relatively  for  those  of  stningers. 

2  Wood,  Railway  Law,  p.  1194;  Thomp. 
Carr.  pp.  383.  864;  Craker  v.  Chicago  d  S.  W. 
B.  Co.  86  Wis.  658, 17  Am.  Rep.  504;  Wriglit  v. 
Chirago,  B.  d  Q.  R.  Co.  4  Colo.  App.  102;  Goti^ 
dard  v.Qrar>d  Trunk  B.Co.  57  Me.  202,  2  Am. 
Rep.  89;  \otfolk  d  W.  B.  Co.  v.  GaUiher,  supra; 
EvanstiUe  d LB.  Co.  v.  Darting,  6  Ind.  App. 
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ir75;  Stewart  y.  Brooklyn  d  0.  R.  Go,  90  N.T. 
690,  48  Am.  Rep.  185;  Hanson  r.  European  db 
H.A^RCo.  62  Me.  84, 16  Am.  Rep.  404;  P^ck 
▼.  Chieaffo  d  ^.  W.  B.  Go.  68  Wis.  469.  60  Am. 
Bep.  878;  New  Orleans  db  K  E.  BCo,y.  Jopee, 
142  U.  S.  26.  85  L.  ed.  924. 

The  company  had  delegated  its  powers  oyer 
the  premises  to  the  station  agent,  and  is  held 
to  be  present  in  his  person. 

Com.  y.  Power,  7  Met.  601.  41  Am.  Dec.  465; 
1  Wood,  Railway  Law,  p.  450. 

The  duty  of  the  agent  was  plain.  He  should 
have  led  the  way  in  protecting  appellant.  At 
least  be  should  haye  made  an  earnest  en- 
deavor to  do  so,  bringinic  all  the  authority 
with  which  be  was  clothed  into  action. 

Pittsburgh,  Ft.  W,  d  O.  It.  Co.y.  Hinds,  58  Pa. 
^12. 91  Am.  Dec.  224;  New  Orleans,  8L  L.  A  O, 
R.  Co,  V.  Burke,  58  Miss.  227,  24  Am.  Rep. 
«89. 

When  the  liability  of  the  master  depends  on 
the  so'e  fact  that  the  person  inflicting  the  in- 
jury was  in  some  business  his  servant,  if  on 
inquiry  it  is  found  that  the  act  was  not  done 
while  m  the  transaction  of  the  master's  business 
then  the  act  is  not  that  of  the  master  but  of  the 
servant.  But  this  rule  cannot  be  applied  when 
the  master,  either  by  contract  or  by  reason  of 
imperative  duty  imposed  by  law  or  public 
policy,  is  under  obligations  to  protect  the  in- 
jured person  from  the  seryant's  wrongful  act 
as  well  as  his  own.  In  such  case  the  master  is 
liable — at  least,  to  make  actual  compensation — 
as  though  the  act  was  his  own  personal  act. 

Dillingham  v.  RvmU,  78  Tex.  47,  8  L.  R 

A.  684;  Neio  Orleans  db  N.  E.  B.  Co.  v.  Jcpes, 
142  U.  8.  27.  85  L.  ed.  924. 

The  position  of  defendant  is  that,  haying 
permitted  the  seryant  of  the  company,  acting 
with  strangers,  to  force  appellant  Into  a  situa- 
tion whereby  be  lost  his  money,  upon  his  re- 
turn to  renew  his  claim  for  protection  and 
transportation  respondent  owed  him  no  duty. 
We  fail  to  see  why  the  rule  as  to  gratuitous  pas- 
ACDgers  would  not  apply  in  all  its  force  to  this 
case,  even  upon  the  assumption  that  appellant 
Lad  no  money. 

Hutchinson.  Carr.  §  566;  Philadelphia  db  B. 

B.  Co.  y.  Derb!/,  55  U.  8.  14  How.  468,  14  L. 
«d.  502;  Rmcts  y.  Kennebec  8.  B.  Co.  86  Me. 
^1.  V5  L.  R.  A.  491. 

Messrs.  Benmett*  Marshall^ft  Bradley, 
for  respondent: 

The  duty  of  railway  companies  to  persons 
who  come  to  their  stations  as  passengers  is  two- 
fold: 

(a)  As  the  owners  of  fixed  property  to  guard 
persons  thereon  at  their  invitation  from  pitfalls 
and  concealed  dangers.  This  duty  is  not  pe- 
culiar to  common  carriers. 

(b)  To  care  for  the  safety  of  persons  who  as 
passengers  have  surrendered  the  control  of 
their  actions  to  the  carrier. 

2  Wood.  Railway  Law.  2d  ed.  §  29S. 

The  relation  of  passenger  and  carrier  ends 
'When  the  journey  contracted  for  is  completed 
and  the  passenger  has  either  left  the  rail  way- 
si  nt  ion  premises  or  been  afforded  a  suflScient 
time  to  so  leave. 

Patterson.  Railway  Accident  Law,  $  221; 
Imhoff  V.  Chictigo  <fc  M.  R.  Co.  20  Wis.  344. 

But  if,  instead  of  Icaying  or  attemptini^  to 
leave,  the  claimed  passenger  resumes  control 

^  L.  R.  A. 


of  his  own  person;  stays  <m  the  prem- 
ises of  the  railway  for  his  own  purposes; 
^oes  to  a  portion  of  the  premises  clearly  not 
mtended  for  him,  and  that  not  in  an  effort  to 
leave  the  premises,  but  with  the  express  intent 
to  there  vend  his  wares, — he  has  severcKi  the  re- 
lation that  bound  them  and  ceased  to  be  a  pas- 
senger. 

Heinlein  y.  Boston  d  P.  B.  Go.  147  MaasL 
186;  June  y.  Boston  d  A,  R.  Co.  158  Mass.  79; 
Buckley  y.  Old  Colony  B.  Go.  161  Mass.  27; 
Allerton  y.  Boston  d  M.  B.  Go.  146  Mass.  241; 
Pituburgh,  C.  d  St.  L.  B  Go.  y.  Krouse,  80 
Ohio  St.  222;  Piatt  y.  Forty  Second  Street  d  G. 
Street  Ferry  B.  Co.  2  Hun,  124;  Central  R.  Go. 
y.  Peacock,  69  Md.  257. 

If  plaintiff  was  not  then  a  passenger  defend- 
ant is  not  liable  for  the  act  of  the  section  fore- 
man. 

Gooley.  Torts,  pp.  625-627;  Patterson,  Rail- 
way Accident  Law,  117  et  seq. 

A  mere  indefinite  intention  to  leave  by  rail 
some  time  in  the  future  would  scarcely  make 
plaintiff  a  passenger. 

Patterson,  Railway  Accident  Law.  219. 

An  intending  passenger  cannot  insist  on  be- 
ing accepted  ii  he  presents  himself  to  the  car- 
rier under  such  circumstances  of  danger  to  the 
passenger  as  to  throw  unusual  obligations  on 
the  carrier. 

Pearson  y.  Duane,  71  U.  S.  4  Wall  605,  18 
L.  ed.  447;  Webster  y.  Fitehburg  R.  Co.  161 
Mass.  298,  24  L.  R.  A.  621;  BaUimare  Traction 
Go.  y.  State,  78  Md.  409. 

The  intendingpassenger  most  make  known 
his  intention.  TThe  contract  must  be  formed. 
It  is  true  the  payment  of  fare  need  not  be 
made.  But  there  must  be  a  promise  to  wr, 
with  the  present  liability  to  comply  therewith, 
and  this  must  be  known  to  the  carrier. 

Patterson,  Railway  Accident  Law,  §g  214, 
218;  Gardner  y.  New  Haten  d  N.  B.  Co.  51 
Conn.  148,  50  Am.  Rep.  12;  Gilmer  y.  Higley^ 
110  U.  8.  47,  28  L.  ed.  62;  Atchison  d  N.  B 
Co.  y.  Flinn,  24  Kan.  629;  Hutchinson,  Carr. 
2d  ed.  §  554;  Johnson  y.  Chicago,  B.  I.  d  P. 
jS.  Ob.  58  Iowa,  848. 

The  rule  of  absolute  liability  for  misconduct 
of  the  seryants  in  respect  to  a  passenger  only 
extends  to  such  servants  as  are  charged  by  the 
carrier  with  executing  its  contract  with  the 
passenger  and  such  other  seryants  as  may  be 
acting  within  the  scope  of  their  employment. 

New  Jersey  8.  B.  Go.  y.  Broekett,  121  U.  8. 
687,  80  L.  ed.  1049;  Mulligan  y.  New  York  d 
B.  B,  R.  Co.  129  N.  T.  506,  14  L.  R  A.  791; 
S/ewart  y.  Brooklyn  d  G.  B,  09.  90  N.  T.  588» 
48  Am.  Rep.  185. 

Smltlu  J.,  delivered  the  opinion  of  the 
court : 

In  this  cause,  appellant,  the  plaintiff  be- 
low, brought  suit  to  recover  damages  on  ac- 
count of  alleged  personal  injuries  inflicted 
by  the  respondent's  seryants.  There  are  two 
counts  in  the  complaint,  and  upon  the  trial 
a  verdict  was  directed  for  the  respondent,  the 
defendant  below,  upon  the  first  count,  and  a 
yerdici  returned  in  favor  of  the  appellant, 
plaintiff  below,  in  the  sum  of  |4,000  upon 
ibe  second  count.  The  record  discloses  the 
following  facts:  Upon  the  ISth  of  July, 
1892,  appellant  boarded  one  of  the  passenger 
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traf  Dfl  of  respondent  at  the  station  of  Sanny- 
«ide,  in  this  territory,  and  paid  his  fare  to 
tiie  next  station.  Lower  Crossing,  where  he 
alighted  from  the  train.  Appellant  was  fifty- 
one  years  of  age,  and  a  traveling  merchant 
by  occupation,  at  the  time  engaged  in  tray- 
deling  oyer  the  country,  selling  spectacles. 
Lower  Crossing  is  simply  a  station  on  the  line 
<if  railway,  and  its  station  house,  together 
with  the  pump  house  and  section  house,  were 
embraced,  practically,  within  one  inclosure. 
There  was  a  platform  extending  from  the  sta- 
tion house  to  the  section  house,  which  was 
but  a  few  yards  distant.  In  alighting  from 
the  train,  In  pursuit  of  his  business,  plain- 
tiff went  towards  the  section  house,  for  the 
purpose,  as  he  savs,  to  sell  bis  wares.  Be- 
fore he  reached  the  house,  the  section  fore- 
man, then  in  the  employment  of  the  company, 
who,  it  appears,  was  under  the  impression 
that  the  appellant  was  a  spotter  and  spy  of 
the  respondent  company,  without  proyoca- 
tion  or  words,  assaulted  him  with  a  shovel, 
and  drove  him  back  to  the  station  house,  fol- 
lowing him.  The  foreman  pulled  him  out 
of  the  station  house,  and  ordered  him  to  leave, 
«aying  that  he  would  give  him  five  minutes 
to  eet  away,  and  threatening  him  with  death 
unless  he  obeyed.  The  ticket  agent  was  pres- 
ent, and  saw  the  foreman  assaulting  the  ap- 
pellant outside  the  station  house,  and  saw 
them  back  into  the  waitinc  room.  Plain- 
tiff, fearing  further  bodily  injury,  or  worse, 
started  to  walk  on  the  track  away  from  the 
station,  and  towards  Orand  Junction,  some 
30  miles  away.  He  was  followed  by  two 
unknown  persons,  designated  in  the  testi- 
mony as  **  tramps, "  who  assaulted  and  rob- 
bed him  after  he  had  proceeded  about  a  quar- 
ter of  a  mile  upon  his  joiurney,  taking  his 
satchel,  containing  his  stock  in  trade,  to- 
gether with  his  pocketbook,  containing  a 
few  dollars  in  money.  Thereupon  he  re- 
turned to  the  station  house.  The  persons 
who  robbed  him  returned  also,  and,  it  ap- 
pears, located  themselves  at  or  near  the  pump 
house,  which  was  opposite  and  across  the 
tracks  from  the  station  house.  Upon  his  re- 
turn he  entered  the  station  and  made  com- 
plaint to  the  ticket  agent  of  what  bad  hap- 
pened, and  was  talking  with  him  about 
sending  telegrams  to  Oreen  River  station, 
giving  information  of  the  robbery.  The 
section  foreman  interfered,  and  directed  the 
ticket  agent  not  to  send  the  telegrams,  and 
Immediately  after  crossed  the  track  to  where 
the  two  tramps  were  standing,  when  all  three 
came  over  to  the  station,  the  foreman  in  ad- 
vance, and,  entering  the  waiting  room,  the 
three  assaulted  the  appellant,  brutally  beat- 
ing him.  Appellant  appealed  to  the  agent 
and  the  bystanders  for  assistance,  which  was 
finally  rendered  by  a  stranger,  the  ticket 
agent  making  no  effort  to  protect  him,  other 
than,  as  he  says,  to  order  them  all  out  of  the 
waiting  room.  He  testifies  that  he  knew  the 
section  foreman,  for  some  reason  or  other, 
was  bent  upon  injuring  the  appellant,  and 
that  he  did  not  interfere  to  protect  him  be- 
cause he  was  sick ;  that  lie  would  have 
had  10  fight  to  protect  him ;  that  the  foreman 
was  subject  t<)  his  orders  in  the  station  house, 
tint  would  not  mind  him,  l>ecau8e  they  were 
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at  outs;  that  his  authority  as  station  agent 
would  not  have  been  sufficient  to  protect  ap- 
pellant. Appellant  was  driven  from  the 
station,  and  walked  all  night  to  Price  station, 
a  distance  of  forty  miles,  in  his  sick  and 
disabled  condition,  where  he  received  atten- 
tion. The  injuries  he  received  were  severe 
and  pernuinent  in  their  nature.  The  first 
count  in  the  complaint  charges  the  respondent 
company  with  damages  for  the  first  assault 
upon  the  appellant  by  the  foreman  outside  of 
the  station  house.  The  second  count  charges 
the  company  for  the  assault  and  beating 
of  the  appellant  by  the  foreman  and  the  two 
tramps  in  the  waiting  room  after  he  had  been 
robbed.  The  district  j udge  charged  the  j ury 
that,  in  order  to  find  for  the  plaintiff  upon 
the  second  count,  they  must  find  ''that  this 
man  was  absolutely  a  passenger  of  the  defend- 
ant company ;  that  the  relation  of  passenger 
and  carrier  existed  between  them  at  the  time 
of  the  assault.  There  is  a  correlative  duty 
existing  on  both  the  passenger  and  carrier : 
the  passenger  to  pay,  or  offer  to  pay,  his  fare ; 
if  it  is  acceptea,  he  then  t)ecomes  a  passen- 

f;er ;  then  the  duty  of  the  railroad  company 
s  to  protect,  by  all  means  within  its 
power,  during  his  transportation,  and  while 
he  remains  in  the  station  house  in  that  char- 
acter, awaiting  the  coming  of  a  train,  or  tho 
departure  of  a  train,  as  the  case  may  be.  That 
relationship  existing,  it  was  the  duty  of  the 
railroad  company  to  protect  him  from  as- 
saults, not  only  from  its  own  agents  and  serv- 
ants, but  from  other  persons,  if  within  their 
power ;  more  especially  from  their  servants 
and  agents.     That  correlative  duty  was  im- 

Fosed  on  the  railroad  company,  if  you  find, 
say  gentlemen,  that  he  was  a  passenger  at 
that  time;  and,  to  become  a  passenger,  he 
must  have  paid  his  fare,  or  have  offered  and 
tendered  to  pay  his  fare. "  A  new  trial  was 
granted  upon  the  second  count,  and  the  plain- 
tiff appeals  from  the  judgment  against  him 
on  the  first  count,  and  from  the  order  granting 
a  new  trial. 

We  are  of  the  opinion  that  when  the 
plaintiff  alighted  from  the  train  at  Lower 
Crossing,  and  made  his  way  towards  the  sec- 
tion house,  for  the  purpose  of  engaging  in 
his  regular  business,  his  relation  as  passen- 
ger to  the  respondent  company  had  ceased, 
and  that  it  no  longer  owed  to  him  any  duty 
as  a  passenger ;  that  the  acts  of  the  section 
foreman  were  not  within  the  scope  of  his 
duties  or  employment,  and,  not  being  suf- 
fered or  permitted  by  the  respondent  com- 
pany, the  appellant  cannot  recover  from  the 
company.  We  do  not  think  that  the  general 
rule  which  permits  a  passenger  a  reasonable 
time  in  which  to  depart  from  the  com- 
pany's premises  after  alighting  from  his  train 
has  any  application,  and  therefore  affirm  tho 
judgment  upon  this  appeal  upon  the  first 
count. 

In  support  of  the  order  granting  a  new 
trial,  it  is  urged  by  respondent's  counsel  that 
a  motion  for  a  new  trial  Is  addressed  to  the 
discretion  of  the  trial  court,  and  that,  in  some 
particulars,  the  evidence  being  conflicting, 
that  court  should  not  disturb  the  order.  It 
is  further  claimed  that,  in  order  to  entitle 
appellant  to  the  protection  of  the  respondent 
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company,  he  must  not  only  have  intended  to 
become  a  passenger,  but  must  also  have  an- 
nounced such  intention,  and  his  proposition 
must  have  been  accepted  by  or  on  bebalf  of 
the  company.  This  view  was  adopted  by  the 
trial  court,  and  the  case  submitted  to  the  jury 
upon  this  theory,  and  this  alone.  It  is  quite 
evident  from  the  entire  record  that  the  new 
trial  was  granted  because,  in  the  opinion  of 
the  trial  judge,  the  appellant  was  not  a  pas- 
senger or  intending  passenger  within  the  rule 
declared  in  its  charsc.  In  other  words,  the 
new  trial  was  granted  because,  in  the  opinion 
of  the  court,  the  verdict  was  contrary  to  the 
law,  and  not  because  of  any  conflict  in  the 
evidence.  In  the  view  we  take,  we  are  of 
the  opinion  that  it  is  unnecessary  to  deter- 
mine here  when  or  how  the  relation  of  passen- 
ger begins.  We  think  the  case  turns  upon 
another  rule  of  law.  It  appears  from  the 
record  that  the  section  house  was  situated  in 
a  desert  country,  sparsely  settled,  and  with 
habitations  few  and  far  between;  that  the 
only  method  of  transportation  to  and  from 
Lower  Crossing  was  by  rail,  and  the  station 
house  was  kept  open  for  the  reception  of  the 
public  at  large,  as  well  as  passengers,  ordi- 
narily, during  all  hours  of  the  day.  It  is  a 
matter  of  common  knowledge,  of  which  the 
court  may  take  notice,  that  these  railroad 
station  houses  scattered  along  the  line  of  rail- 
roads in  a  sparsely-settled  country,  such  as 
the  locality  here  is  proved  to  be,  are  thrown 
open  for  the  use  of  the  public,  which,  by 
invitation  of  the  company,  is  permitted  to 
use  them  at  all  times,  before  and  after  the 
arrival  and  departure  of  trains;  that  there 
was  and  is  an  implied  invitation  to  all  per- 
sons intending  to  avail  themselves  of  the 
railroad  service  to  enter  and  occupy  the 
premises,  and  at  any  time,  in  the  absence  of 
reasonable  regulations  to  the  contrary,  made 
by  the  company.  And  the  offer  to  pay  fare, 
or  the  announcement  of  the  intention  to  pay 
fare,  and  the  acceptance  by  or  on  behalf  of 
the  company,  is  not  necessary  to  be  made,  by 
a  person  entering  the  station  with  such  or 
other  legitimate  purpose,  to  entitle  him  to 
protection  against  violence  by  the  company's 
servants.  This  case  does  not  even  depend 
upon  this  question.  When  the  appel  lant  was 
assaulted  and  beaten  in  the  waiting  room  of 
the  station,  the  companv  itself  was  present, 
in  the  person  of  the  ticket  agent  in  charge, 
who  was  its  vice- principal,  and  the  injuries 
inflicted  upon  the  appellant  by  one  servant  of 
a  company,  aided  by  strangers,  in  the  pres- 
ence of  and  under  the  very  eye  of  the  vice- 


principal,  who  tamely  acquiesced,  and  failed 
to  exercise  his  authority  for  the  protection  of 
the  appellant,  were  inflicted  by  the  company 
itself.  The  agent  should  have  protected  ap- 
pellant, or,  at  least,  should  have  made  an 
earnest  effort  to  do  so.  PitUburgh,  Ft,  W.  df 
a  B,  Co.  V.  Bind8,  58  Pa.  512,  91  Am.  Dec 
224 ;  New  Orleam,  8t,  L,  dt  0,  R.  Go.  v.  Burke, 
58  Miss.  227,  24  Am.  Rep.  689.  We  are  not 
prepared  to  sanction  the  proposition  that  a> 
man  in  the  situation  of  the  appellant,  driven 
by  the  unprovoked  and  brutal  violence  of  the 
company's  own  servants  to  seek  the  protection 
of  its  station  house  and  waiting  room  in 
charge  of  its  agent,  has  no  recourse  against 
the  company  for  the  wilful  and  malIciou» 
acts  of  its  employees,  under  circumstance* 
which  make  them  the  acts  of  the  company. 
We  think  such  contention  is  not  only  against 
public  policjr,  but  the  settled  rules  of  law. 
Upon  the  evidence,  then,  the  verdict  was 
clearly  right,  and,  in  our  judgment,  the 
amount  was  not  excessive.  The  district 
judge  erred  in  his  construction  of  the  law, 
and  the  case  was  submitted  to  the  jury  upon 
a  wrong  theory. 

We  are  of  the  opinion  from  this  record  that 
the  appellant  is  entitled  to  recover  from  xh» 
railroad  company,  and  are  not  disposed,  and 
do  not  find  it  necessary,  to  put  him  to  the  ex- 
pense and  trouble  of  a  new  trial.     **Wh7 
should  a  verdict  be  set  aside  which  is  correct, 
because  erroneous  principles'of  law  have  been 
an nou need  by  the  court  ?   The  object  of  a  j  urj 
trial  being  to  do  justice  between  the  parties, 
the  annulment  of  the  verdict,  where  this  has 
been  accomplished,  on  account  of  mistakes 
and  misdirections  on  the  part  of  the  court, 
would  seem  akin  to  the  criticism   which 
censured  a  celebrated  commander  because  h» 
persisted  in  winning  victories  in  violation 
of  the  rule  of  stratecry. "    New  Orleans,  8t. 
L.  dk  a  R.  Co,  ▼.  Surke,  58  Miss.  227,  24 
Am.  Rep.   689. 

The  judgment  upon  the  terdiet  as  to  the  first 
count  ii  affirmedj  and  the  order  granting  a  new 
trial  as  to  the  seeoiid  count  is  reterted,  and  tba 
original  judgment  upon  the  verdict  reinstated 
as  of  April  28,  1894,  the  date  of  the  original 
entry.  As  the  two  appeals  were  submitted 
upon  practically  one  record,  and  briefed  to- 
gether^ the  costs  of  printing  briefs  and  record 
will  be  taxed  in  the  respective  appeals  as  ap- 
portioned by  the  clerk. 


Bflkrtch  and 

judgment 
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H.  M.  COMER,  Receiver,  etc.,  of   Central 
Railroad  &  Banking  Co..  Plff.  in  Err. 

Julius  H.  buPOUR. 
(96  Ga.  876.) 
*1.  Where*  after  fhe  indorsement  of  a 

^Headnotes  by  Sixmons,  Cb.  J. 
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Note.— See  reference  in  oplaion  to  note  to  Ander- 
son V.  GiU  (Md.)26  L.  B.  A.  «». 
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cheek  by  an  aoeommodatloa  lndoraei»» 

it  was  cashed  by  a  bank  and  duly  sent  for  ooUeo- 
tlon  to  Its  correspondent  la  the  city  where  th*> 
bank  upon  which  the  check  was  drawo  was  lo- 
cated«  and  there,  together  with  a  number  of 
other  checks,  was  duly  presented  to  the  drawee 
for  payment,  and  the  runner  of  the  correspondent 
accepted  in  payment  of  all  these  checks  a  smalt 
sum  of  money  and  a  check  of  the  drawee  upOA 
another  bank  in  the  same  city,  which  check,  baA 
it  been  promptly  presented,  would  have  beeia 
paid,  but,  havinff  been  held  by  the  runner  or  thi» 


Comer  ▼.  Dufour. 


aoi 


tMUik  he  reprewnted,  for  two  or  more  hours,  dur- 
ing which  time  the  drawee  failed,  lo  coniequence 
of  which  the  check  lant  mentioned  was  dishon- 
ored,^He<d.  that  under  these  facts  the  bank  which 
cashed  the  original  check  cuuld  not  hold  the  ac- 
commodation lodonier  liable  for  the  amount 
thereof;  and  this  Is  true  although  after  the 
drawee*8  check  bad  been  dishonored  the  original 
check  was  reclaimed  and  duly  protested. 

8.  The  flteta  mm  above  stated  hawiiiir 
been  agreed  npon  by  the  parties,  direction 
is  given  that  the  superior  court  render  a  final 
Judgment  in  favor  of  the  defendant. 

(February  S.  UQSJ 

1?RROR  to  the  Superior  Court  for  Chatham 
J  County  to  review  a  judgmeut  in  favor  of 
defpodaot  in  an  action  brought  to  enforce  the 
liability  of  an  indorser  upon  a  cbeck.  Jf' 
firmed. 

The  facts  are  dtated  in  the  opinion. 

Mtfiarg,  Lawton  ft  Cnnning^ham  and  H. 
W.  Johnson*  for  plaintiff  in  error: 

The  Central  Railroad  Bank  had  until  the 
day  following  itft  receipt  of  this  cbeck  to  for- 
ward ii  to  its  Balttmnre  correspondent  for  col- 
lection, and  the  Baltimore  Bank  bad  until  the 
day  following  its  receipt  there  to  present  it  for 
payment. 

Dan.  Neg.  Inst.  %  1592;  Morse,  Banks  & 
Banking,  §  421. 

According  to  this  rule,  therefore,  the  utmost 
diligence  was  U9ed  in  that  part  of  the  transac- 
tion, for  the  Central  Railroad  Bank  might  have 
held  the  check  for  a  day,  and  the  Citizens'  Bank 
of  Baltimore  mi^bt  have  also  held  it  for  a  day, 
and  yet  no  negligence  could  have  been  charged 
against  either,  although  Nicholson  &  Sons, 
the  drawees,  bad  failra  in  the  meantime. 

Dan.  Keg.  Inst  g  1625;  Morse,  Banks  & 
Banking,  g  421. 

Where  the  holder  of  negotiable  paper  takes 
a  check  in  payment  of  it,  be  should  take  care 
to  present  the  cbeck  with  such  diligence  that 
if  it  la  not  paid  be  may  return  it  to  the  drawer 
and  reclaim  the  bill  or  note  in  time  to  make  a 
proper  demand  and  protest,  so  as  to  preserve 
the  liabiliiT  of  the  drawer  and  indorsers. 

Morse,  Banks  <&  Banking,  g  2470;  8mith  v. 
mUer,  48  N.  T.  171,  8  Am.  Rep.  680:  FirBt 
JSuL  Bank  v.  Fourth  Nat  Bank,  77  N.  T. 
82iv.  88  Am.  Rep.  618,  89  N.  Y.  418:  Ran- 
dolph, Com.  Paper,  g  1566;  MerchanUt  Nat, 
Bank  v.  Bcmuel.  20  Fed.  Rep.  664. 

The  runner  of  the  Citizens'  Bank  of  Balti- 
more, in  accepting  Nicholson  &  Sons'  cbeck  on 
the  Western  Bank,  acted  in  pursuance  of  "the 
custom  of  Nicholson  &  8ons  to  give  their 
«beck  for  the  even  hundred  and  cash  the 
amount  (less  than  $100)  in  excess  of  the  hun- 
dreds, unless  for  any  reason  cash  or  certifie<i 
check  for  the  whole  amount  were  demanded." 
Dufour  was  bound  by  this  custom. 

1  Morse,  Banks  k  Banking,  pp.  28,  29; 
JtftSZs  V.  Bank  of  United  States,  24  U.  8.  11 
Wbeat.  488,  6  L.  ed.  514. 

Meun.  Giifoilliat  ft  Stubbs*  for  defesd- 
aot  In  error: 

Broeius  bad  the  money  on  deposit  with  the 
drawee  bank  to  meet  the  cbeck:  the  agent  and 
correspondent  of  plaintiff  presented  the  cbeck; 
the  drawee  gave  in  satisfaction  thereof  that 
which  was  Mth  given  and  received  m  a  dla- 
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charge  of  Brosius's  undertaking  or  rblisration, 
in  fact,  part  of  what  was  given  was  legal  tender 
or  currency.    This  was  a  payment  for  if  the , 
agent  took  anything  but  money  he  did  so  at 
his  own  risk. 

Randolph,  Com.  Paper,  §g  1B98,  1454; 
Morse,  Banks  &  Banking,  247.  247e/  Word  v. 
BmHh,  74  U.  8.  7  Wall.  447,  19  L.  ed.  207. 

No  local  usage,  even  though  it  was  Nichol- 
son &  Sons'  custom  to  give  a  check  for  the 
even  hundred,  could  affect  the  law  which  de- 
termines what  is  legal  tender. 

Morse,  Banks  &  Banking,  g  9,  p.  20.  note  9. 

Tbe  Central  Itailroad  Bank  is  liable  for  the 
negligence  of  its  correspondent. 

Randolph,  Com.  Paper,  g  1457. 

This  whole  matter  is  seltled  beyond  any 
doubt  by  Anderson  y.  QiU,  79  Md.  812,  25  L. 
R.  A.  S^,  a  parall^^case  in  almost  every  par- 
ticular. 

Simmons,  Cb.  J.,  delivered  the  opinion 
of  tbe  court : 

Tbe  receiver  of  tbe  Central  Railroad  & 
Bankinff  Company  (of  which  tlie  Central 
Railroad  Bank  is  a  i>art)  brought  suit  in  a 
]ustice*8  court  against  J.  A.  Dufour,  upon  a 
check  for  $75,  dated  at  Baltimore,  January 
9,  1892,  upon  J.  J.  Nicholson  &  Sons,  bank- 
ers, by  S.  H.  Brosius,  payable  to  the  order  of 
A.  M.  Brosius,  and  indorsed  by  A.  M.  Brosius 
and  by  J.  A.  Dufour,  which  check  had  been 
protested  for  nonpayment.  Tbe  case  was  sub- 
mitted upon  an  agreement  as  to  facts,  and 
the  justice  rendered  judgment  in  favor  of  tbe 
plaintiff.  A  writ  of  certiorari  to  this  judg- 
ment was  sustained  by  the  superior  court, 
and  the  case  remanded  to  the  justice's  court 
for  a  new  trial.  To  this  ruling  the  plaintiff 
excepted.  The  facts  agreed  od  were  as  fol- 
lows: On  January  11,  1892,  defendant,  ac» 
companicd  by  A.  M.  Brosius,  went  to  the 
Central  Railroad  Bank  and  requested  the  as- 
sistant cashier,  Ulmer,  to  cash  the  check  in 
question.  Brosius  being  a  stranger  to  Ulmer, 
be  told  defendant  be  could  not  cash  the  check 
unless  it  was  indorsed  by  him.  Defendant 
thereupon  indorsed  it,  and  it  was  cashed. 
On  the  same  day  it  was  forwarded  by  mail . 
by  tbe  Central  Railroad  Bank  to  its  corres- 
pondent in  Baltimore, -the  Citizens'  National 
Bank,  for  col  lection.  The  Citizens' National 
Bank  received  it,  and  acknowledged  the  re- 
ceipt on  January  14,  1892.  and  on  tbe  same 
day,  about  11  o'clock,  bv  its  regular  runner, 
presented  this  check,  with  other  checks  and 
drafts  on  J.  J.  Nicholson  <&  Sons,  to  said  firm 
for  payment,  tbe  aggregate  of  all  the  checks 
and  drafts  so  presented  being  $1,748.  The 
runner  accepted  $48  in  cash  and  the  uncer- 
tified cbeck  of  J.  J.  Nicholson  &  Sons  on 
the  Western  National  Bank  for  $1,700,  in 
payment  for  the  checks  and  drafta  presented, 
the  custom  of  Nicholson  &  Sons  beinff  to  give 
their  check  for  the  hundreds,  and  cash  for  the 
balance,  unless  for  anv  reason  cash  or  certi- 
fied cbeck  for  the  whole  amount  were  de- 
manded. The  checks  and  drafts  so  presented 
to  Nicholson  &  Sons,  including  the  check  in 
question,  were  canceled  bv  them  and  charged 
up  to  the  drawers  thereof.  The  check  book 
of  Nicbolson  A  Sons  showed  that  three  or 
four  cbeckfl  (including  one  for  about  $1,900 
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and  another  for  about  $2,200)  drawn  by  them 
on  the  Western  National  Bank  i^ter  the  check 
.for  $1,700  was  delivered  to  the  runner  of  the 
Gitia^ns'  National  Bank  were  paid  by  the 
Western  National  Bank  before  the  $1,700 
check  was  presented  to  it,  said  check  not 
having  been  so  presented  at  anv  time  before 
half- past  1  o'clock.  Banking  noun  in  Bal- 
timore were  from  9  to  8  o'clock  in  the  day. 
The  Western  National  Bank  was  three  squares 
from  the  bank  of  Nicholson  &  Sons,  and 
nearly  seven  squares  from  the  Citizens*  Na- 
tional Bank.  It  was  not  over  five  minutes' 
walk  from  the  first  place  and  tea  minutes 
from  the  latter.  Nicholson  <&  Sons  failed 
about  1 :  45  o'clock  of  said  day,  and  the  West- 
ern National  Bank  refused  payment  of  the 
check  drawn  bv  them  for  $1,700.  The  Citi- 
zens' National  Bank  rAlevied  the  checks 
and  drafts  which  its  runntr  had  delivered  to 
Nicholson  &  Sons,  after  2  o'clock,  and  dur- 
ing that  afternoon  protested  all  of  them  for 
nonpayment  and  on  the  next  day  returned  to 
the  Central  Railroad  Bank  the  check  sued  on 
here. 

1.  If  the  holder  of  a  bank  check  neglects 
to  present  it  for  payment  within  a  reasonable 
time,  and  the  bank  fails  between  the  time  of 
drawing  and  the  presentation  of  the  check, 
the  drawer  is  discharged  from  liability  to  the 
extent  of  the  injury  he  has  sustained  by  such 
failure.  An  indorser  is  discharged  absolute- 
ly. Daniels  v.  KyU,  1  Ga.  804,  5  Ga.  245 ; 
2  Morse,  Banks  &  Banking,  8d  ed.  ^§  421, 
422.  What  is  a  reasonable  time  will  depend 
upon  circumstances  and  the  relation  of  the 
parties  between  whom  the  question  arises. 
When  the  facts  are  undisputed,  the  question 
is  one  of  law  to  be  determined  by  the  court. 
If  the  check  is  received  at  a  place  distant  from 
the  place  where  the  bank  upon  which  it  is 
drawn  is  situated,  and  is  forwarded  by  due 
course  of  mail  to  a  person  in  the  latter  place 
for  presentment,  the  person  to  whom  it  is 
thus  forwarded  has  until  the  close  of  bank- 
ing hours  on  the  next  secular  day  after  he 
has  received  it  to  present  it  for  payment  un- 
less there  are  special  circumstances  which  re- 
«Guire  him  to  act  more  promptly.  2  Morse, 
Banks  &  Banking,  8d  ed.  §  421 ;  Dan.  Neg. 
Inst.  4th  ed.  $  1 591.  The  holder  cannot,  how- 
ever, after  having  once  presented  the  check, 
derive  any  advantage  from  the  fact  that  he 
could,  without  being  chargeable  with  un- 
reasonable delay,  have  held  it  longer  before 
making  presentment.  The  first  presentment 
fixes  the  rights  of  the  parties.  If  the  drawee 
is  then  reiMy  and  willing  to  pay,  and  the 
holder  allows  the  fund  to  remain  longer  in 
the  hands  of  the  drawee,  or  if  he  accepts  in 
lieu  of  monev  a  check  of  the  drawee,  he  does 
flo  at  his  peril.  2  Morse,  Banks  &  Banking, 
8d  ed.  §  426 ;  2  Dan.  Neg.  Inst.  4tli  ed.  (^  1593 ; 
Simpson  v.  Paeific  Mut.  L.  Ins.  Co,  44  Cal. 
189 :  Anderson  v.  OiU,  79  Md.  812,  25  L.  R. 
A.  200.    If  his  acceptance  of  the  drawee's 
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check  does  not  of  Itself  ditofaarge  an  fndorwr 
of  the  original  check,  the  indorser  should  cer- 
tainly be  held  discharged  if  the  substituted 
check  is  not  presented  promptly  and  the  col- 
lection is  thereby  defeated.  Such  present- 
ment cannot  be  delayed  at  the  risk  of  the 
indorser  for  any  time  beyond  that  within 
which,  with  reasonable  diligence,  the  pre- 
sentment can  be  made.  In  this  case,  it  ap- 
pears that  presentment  of  the  substituted 
check  could  have  been  made'  in  about  five 
minutes  from  the  time  It  was  received,  the 
bank  upon  which  it  was  drawn  beioc  only 
three  squares  distant  from  the  bank  of  J.  J. 
Nicholson  &  Sons,  the  drawees  of  the  orig- 
inal check ;  but  it  was  not  presented  for  two 
hours  and  a  half  or  more  after  it  was  received 
by  the  collecting  bank,  and  by  reason  of  this 
delay  the  collection  was  defeated.  Under 
these  circumstances,  we  think  the  collecting 
bank  failed  to  exercise  due  diligence,  and 
its  principal,  the  plaintiff  In  this  case,  wa» 
not  entitled  to  recover  against  the  defendant, 
the  indorser  of  the  original  check.  In  the 
case  of  Anderson  v.  0%U,  supra,  under  cir- 
cumstances almost  identical  with  these,  the 
drawer  of  the  check  sued  upon  was  held  dis- 
charged. In  that  case,  as  in  the  present  case, 
the  original  check  was  drawn  upon  J.  J. 
Nicholson  i&  Sons  and  was  presented  to  thena 
on  the  day  of  their  failure,  about  11  o'clock 
A.  H.,  and  their  check  upon  the  Western 
National  Bank  received  in  lieu  of  it  and  not* 
presented  until  after  the  failure,  though  pre- 
sented within  banking  hours  of  the  same  day. 
In  that  case,  also,  the  origiuai^check  was  re> 
covered  from  Nicholson  &  Sons  and  protested 
on  the  same  day ;  but  it  was  held  that  thia 
made  no  difference, — that,  although  the  col- 
lecting bank  was  not  bound  to  have  made 
demand  upon  Nicholson  &  Sons  when  it  was 
made,  still,  having  made  it,  and,  by  its  own 
choice,  not  having  received  the  cash,  it  could 
not,  if  it  had  not  used  due  diligence,  claim 
the  right  to  undo  what  it  had  don^  and  by- 
a  subrcquent  demand  put  itself  in  the  post- 
tion  it  would  have  occupied  had  it  not  made 
the  first  demand  at  the  time  it  did  make  it, 
or  done  the  act  it  then  did.  A  full  discus- 
sion of  the  subject,  with  numerous  citations 
of  authority,  will  be  found  In  the  opinion  of 
the  court  in  that  case.  See  also  Smith  r. 
Milter,  48  N.  T.  171,  8  Am.  Rep.  690,  6d 
N.  Y.  545 ;  Merchants*  Nat.  Bank  v.  Samuel^ 
20  Fed.  Rep.  664;  People  v.  OromweU,  103 
N.  Y.  477 ;  also  cases  cited  in  note  to  Ander- 
son  v.  QiU,  in  25  L.  R.  A.  200,  201. 

2.  The  facts  of  this  case,  as  above  stated, 
having  been  agreed  upon  by  the  parties,  di- 
rection is  given  that  the  superior  court  ren- 
der a  final  judgment  in  favor  of  the  defend- 
ant. See  Code,  §  218,  1  2,  and  §  4284 ; 
Central  R  A  Bkg,  B,  Co.  v.  Kent,  91  Ga. 
698. 

Judgment  afflrmed,  with  direction. 


Blt  t.  Nashua  Stbebt  R.  Ca 
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Me  proTlsloii  of  Oen*  Xawb,  chap.  8699 
•  1 4»  tbmt  ''no  person  whmXL  ride  tbrooirh 
ftBjr  street"  in  tiie  compact  part  of  any  towD 
at  a  swifter  pace  than  at  the  rate  of  5  miles  an 

1  hour,  applies  to  a  street-railway  oompanyf whose 

,  aharter  provides  that  the  road  may  be  operated 
by  saoh  power  as  may  be  authorized  by  the 
mayor  and  aldermen,  who  shall  have  power  to 
make  such  remilations  as  to  the  rate  of  speed  as 

i  the  public  safety  and  oonvenienoe  require,  where 
no  remilations  have  been  made  by  them  in  re- 
gard to  speed. 

(July»,180B.) 

EXCEPTIONS  by  defendaot  to  rnlings  of 
the  Hillsborough  County  Conrt,  made  dur- 
ing the  trial  of  an  action  brought  to  recover 
damages  for  personal  injuries  resulting  in  death 
and  alleged  to  have  been  caused  by  defendant's 
negligence,  which  resulted  in  plaintiff's  favor. 
Oterruled,  • 

The  facts  snfDciently  appear  In  the  opinion. 

MutT9.  O.  B.  French  and  Bomhibiiiv 
Bro^m*  ft  Warren  for  defendant. 

MeMtn,  E.  S..  Cvtter*  H.  A.  Cutter^  R* 
H.  Wallace*  and  C.  H.  Bnms  for  philn- 
tiff. 

Chaee«  J.,  delirered  the  opinion  of  the 
oonrt: 

Does  the  statute  providing  that  ''no  person 
shall  ride  through  any  street  or  lane,  in  the 
compact  part  of  any  town,  on  a  gallop  or  at 
a  swifter  pace  than  at  the  rate  of  5  miles  an 
hour**  (Gen.  Laws,  chap.  269,  gl4),  apply 
to  the  def3ndant8,  whose  charter  provides 
that  their  "railway  may  be  operated  by  such 
hone  or  other  motive  power  as  may  be  au- 
thorized by  the  mayor  and  aldermen"  of 
Nashua,  and  that  the  mayor  and  aldermen 
"shall  have  power  to  make  all  such  regula- 
tions as  to  rate  of  speed  and  the  mode  of  use 
of  said  railway  as  the  public  safety  and  con- 
venience may  require?"  Laws  1(^85,  chap. 
192,  §  5.  The  statute  was  enacted  in  1792, 
and  has  been  re-enacted  in  every  general  re- 
visun  of  the  laws  substantially  In  the  same 
form.  Laws  1792,  p.  181 ;  Laws  1880,  p.  160, 
S  5 :  Rev.  Stat  chap.  118,  g  18 ;  Comp.  Stat, 
chap.  119,  $  16;  Oen.  Stat.  chap.  252,  ^  14; 
Gen.  Laws,  chap.  269,  $  14.  Street  railways 
were  unknown  in  1792.  The  mode  of  con- 
veyance for  persons  then  In  general  use  was 
on  horseback.  A  gallop  is  a  favorite  gait 
for  such  riding.  But  the  mode  of  convey- 
ance was  a  mere  incident  of  the  miBchief  to 
be  remedied.     This  consisted  of  the  danger 

KOTB.— The  above  oflse  M  thought  to  be  the  first 
one  decided  as  to  the  application  to  street  cars  of  a 
reneral  provision  as  to  the  speed  allowed  for  ridiog 
Ad  a  street. 

As  to  speed  of  electric  cars  in  geoeral,  fee  New- 
ark Pass.  R.  Oow  V.  Blooh  (N.  J.;  22  L.  R.  A.  874. 
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to  which  the  life  and  limbs  of  persons  using 
a  street  or  lane  were  exposed  by  the  fast  rid- 
ing of  others,  whatever  be  the  mode  of  con- 
veyance. The  object  of  the  statute  was  to 
remedy  the  mischief ;  and  it  was  to  be  ac- 
complished by  preventing  fast  riding  gen- 
erally, not  fast  riding  on  norseback  in  par- 
ticular. The  words  used- are  general :  ^No 
person  shall  ride  .  .  .  at  a  swifter  pace,** 
etc.  The  means  of  riding  may  be  any  that 
is  in  use  while  the  statute  is  in  force.  See 
TayUiT  V.  Qoodwin,  L.  R.  4  Q.  B.  Div.  228; 
Wiaianu  v.  Ellis.  L.  R.  6  Q.  B.  Div.  176. 

The  defendants  are  restrained  by  this  lim- 
itation, the  same  as  persons  using  othei  modes 
of  conveyance,  unless  their  charter  gives  them 
a  special  privilege.  The  charter  does  not 
give  the  defendants  the  exclusive  use  of  the 
portions  of  streets  occupied  by  their  tracks. 
If  it  did,  there  would  be  ground  for  claim- 
ing that  the  legislature  intended  to  exempt 
them  from  the  limitation,  for,  in  such  case, 
no  one  could  lawfully  occupy  a  position  in 
which  he  would  be  exposed  to  the  danger  of 
collision  with  their  cars.  The  public  gen- 
erally have  a  right  to  use  those  portions  of 
the  streets,  but  In  a  manner  and  to  an  extent 
modified  by  the  use  which  the  defendants 
make  of  them.  People  may  pass  across  or 
along  the  tracks  when  cars  are  not  passing. 
The  rights  of  the  public  and  the  derendanta 
are  in^a  great  measure  common.  MiddUtim 
R,  Go.  V.  Wakefldd,  108  Mass.  261,  268; 
Concord  v.  Concord  Horae  R,  Co,  66  N.  H.  80, 
86.  By  the  charter,  the  legislature  author- 
ized a  new  use  of  streets,  which  is  the  source 
of  a  new  and  great  danger  to  other  travelers. 
The  driving  of  cars  over  steel  or  iron  rails 
is  attended  with  greater  danger  to  others  us- 
ioff  the  streets  than  the  driving  of  ordinary 
vehicles  over  their  uneven  surfaces.  As  cars 
are  heavier  than  ordinary  vehicles,  and  there 
is  less  resistance  to  their  motion,  their  mo- 
mentum is  not  so  easily  controlled,  and  causes 
more  serious  consequences  when  they  come 
in  collision  with  objects.  Being  confined 
to  a  fixed  track,  they  cannot  be  turned  aside 
to  avoid  collision.  They  have  a  tendency  to 
frighten  horses,  especially  when  propelled 
by  steam  or  electricity.  The  legislature  was 
aware  of  these  facts,  and  they  are  competent 
evidence  upon  the  question  of  the  legislative 
intent  expressed  by  the  charter.  They  show 
that  there  is  greater  necessity  for  limiting 
the  speed  of  cavs  than  for  limiting  that  of 
ordinary  vehicles.  In  view  of  them,  it  is 
highly  improbable  that  the  legislature  in- 
tendea  to  release  the  defendants  from  all  re- 
straint as  to  speed,  even  temporarily.  If  the 
general  law  does  not  apply  to  the  defend- 
ants, they  may  drive  their  cars  at  any  rate 
of  speed,  however  great,  until  the  mayor  and 
aldermen  establish  regulations  for  their  gov- 
ernment, while  a  person  riding  upon  horse- 
back or  in  a  carriage  cannot  drive  across, 
alon;;,  or  in  the  vicinity  of  their  tracks  at  a 
swifter  pace  than  5  miles  an  hour,  with- 
out subjecting  himself  to  liability  to  be  fined 
or  imprisoned.  Such  inequality  would  be 
arbitrary  and  unreasonable. 
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The  speed  at  which  the  defendants  may 
drive  ears  without  endangering  the  safety  of 
other  travelers  depends  somewhat  upon  the 
width  and  character  of  the  streets  and  the 
«xtent  and  nature  of  travel  over  them.  Rec- 
ognizing this  fact,  and  the  further  fact  that 
the  mayor  and  aldermen,  from  their  knowl- 
edge of  the  streets  and  travel,  are  well  quali- 
fied to  judge  of  the  speed  allowable  within 
the  limits  of  safety,  the  legislature  delegated 
to  them  authority  "to  make  all  such  regula- 
tions as  to  rate  of  speed  and  the  mode  of  use 
of  the  railway  as  the  public  safety  and  con- 
venience may  require.  Cam,  v.  Tsmpie,  14 
Oray,  69,  74.  This  is  in  accordance  with  a 
policy  adopted  in  this  state  when  the  first 
street-railway  charter  was  granted,  and  which 
has  been  generally  adhered  to  in  the  enact- 
ment of  later  charters.  Laws  1864,  chap. 
80aO,  $  6 ;  Laws  1878,  chap.  118,  ^  4 ;  Laws 
1881,  chap.  261,  g  4 ;  Laws  1889,  chap.  178, 
§  8 ;  Id.  chap.  218,  S  4 ;  Id.  chap.  241,  S  8 ; 
Laws  1891,  chap.  258,  $  5;  Id.  chap.  298, 
§  5 ;  Laws  1893,  chap.  250,  ^  4.  *"  This  con- 
trol is  given  to  these  municipal  officers,  not 
as  representing  a  conflicting  interest,  but  as 
independent  Sxlies  charged  with  the  duty 
of  protecting  the  rights  and  promoting  the 
convenience  of  the  whole  public.''  Onion 
R.  Co.  V.  Camlyridge,  11  Allen,  287,  292; 
{Jambridge  v.  Cambridge  R.  Co,  10  Allen,  50, 
57.  The  legislature  intended  that  the  mayor 
and  aldermen  should  take  the  subject  up 
where  they  left  it ;  that  is,  with  the  general 
law  in  force  and  applicable  to  the  defend- 
ants. If  the  mavor  and  aldermen  find  that 
DO  additional  or  different  regulations  are  re- 
quired, they  need  not  act ;  out  if  they  find 
the  public  safety  and  convenience  require 
that  the  defendants  shall  run  their  cars  at  a 
less  rate  of  speed  than  5  miles  an  hour,  or 
that  they  shall  take  precautions  of  any  kind 
to  avoid  injury  to  travelers,  they  are  author- 
ized to  make  regulations  accordingly.  After 
the  adoption  of  regulations  the  defendants 
would  be  governed  by  the  statute  as  modified 
by  the  regulations.  Cooley,  Const.  Lim. 
198 ;  1  Dill.  Mun.  Corp.  §  868 ;  Rogers  v. 
Jones,  1  Wend.  287,  19  Am.  Dec.  498 ;  State 
V.  Weteh,  86  Conn.  215 ;  8taU  v.  Clarke,  54 
Mo.  17,  1^  Am.  Rep.  471 ;  StaU  v.  Hayes, 
«1  K.  H.  264;  School  Diet,  Ifo.  1  v.  Prentiss, 
66  N.  H.  145,  146. 

The  suggestion  that  this  law  has  no  more 
application  to  the  defendants  than  the  law 
requirinff  travelers  meeting  in  a  highway  to 
turn  to  the  right  (Gen.  Laws,  chap.  75,  §  11) 
has  not  been  overlooked.  It  is  apparent  that 
the  latter  law  does  not  apply  to  street  rail- 
ways, for  it  would  disable  them  from  exer- 
oising  the  rights  which  the  legislature  has 
granted  them.  Com.  v.  Temple^'lA  Gray,  69, 
78.  But  the  application  of  the  speed  law  to 
them  does  not  have  that  effect.  On  the  other 
hand,  it  produces  the  result  in  respect  to 
street  railways  that  it  was  designed  to  pro- 
duce in  respect  to  other  travelers.  It  pro- 
tects, to  some  extent  at  least,  the  lives  and 
limbs  of  those  who  have  occasion  to  use  the 
highways  in  oommoB  with  the  railway  cor- 


porations.  While  it  cannot  be  supposed  that 
the  legislature  intended  to  disable  the  defend- 
ants from  exercising  the  rights  granted  ta 
them  by  requiring  them  to  do  an  impracti- 
cable thing,  it  is  reasonable  to  suppose  that 
they  did  intend  to  require  the  defendants  to 
regulate  the  speed  of  tneir  cars  so  as  to  avoid, 
as  much  as  practicable,  the  great  danger 
caused  by  them  to  other  travelers. 

It  is  also  suggested  that  there  is  the  same 
reason  for  applying  the  speed  law  to  steaa 
railroads  when  crossing  highways  at  grade 
The  law  may  have  had  such  application  be 
fore  the  enactment  of  Laws  1850,  chap.  965 
§  1,  which  provided  "that  no  railroad  cor- 
poration shall  run  their  engine,  cars,  or  train 
across  any  public  highway  In  or  near  the 
compact  part  of  any  town  or  city  in  this 
state  at  a  greater  speed  than  6  miles  per 
hour."  If  t&e  Law  of  1792  previously  ap- 
plied to  steam  railroads,  this  section  excepted 
tliem  from  its  operation.  It  imposed  the  same 
restraint  upon  them  while  crossing  highways 
as  the  Act  of  1792  did  upon  travelers  who 
use  highways  in  the  ordinary  manner,  ex- 
cept that  the  maximum  rate  of  speed  was  6» 
instead  of  5,  miles  an  hour.  It  was  re-en- 
acted from  time  to  time  until  1889,  when  it 
was  repealed  and  the  matter  was  committed 
to  the  railroad  commissioners  for  regulation. 
Laws  1889,  chap.  90.  In  the  meantime  an 
act  was  passed  requiring  railroad  corpora- 
tions to  maintain  warning  signs  at  every 
grade  crossing  over  a  highway  at  which  there 
were  no  gates  or  flagmen,  and  to  cause  the 
locomotive  whistle  to  be  sounded  and  the 
bell  to  be  rung  when  approaching  crossings. 
Laws  1885,  chap.  98,  gg  1-4.  In  the  absence 
of  regulations  by  the  railroad  commission- 
ers, travelers  upon  highways  have  some  pro- 
tection from  these  warnings.  The  legisla- 
tion on  this  subject  shows  a  disposition  to 
impose  restraints  upon  other  occupants  of 
highways,  as  well  as  upon  ordinary  travel- 
ers, for  the  safety  and  convenience  of  all. 
It  is  far  from  being  inconsistent  with  the 
view  taken  of  the  law  under  consideration. 

It  does  not  appear  that  the  mayor  and  alder- ' 
men  have  made  any  regulations  concerning 
the  speed  of  the  defendants'  cars.  They  may 
have  decided  that  the  public  safety  and  con- 
venience do  not  require  any  regulation  in 
addition  to  the  general  law.  If  so,  there 
was  no  occasion  for  them  to  act.  It  was  in- 
cumbent on  the  party  alleging  that  they  have 
made  regulations  to  prove  the  allegation. 
Upon  the  facts  disclos^  in  the  case,  the  gen- 
eral law  is  applicable  to  the  defendants  the 
same  as  to  other  travelers.  This  law  was 
competent  evidence  on  the  question  of  the 
defendants*  negligence.  State  v.  Soeton  db 
M,  R  Co,  58  N.  H.  408 ;  Ifutter  v.  BoUon 
<fc  M.  R.  Co.  60  N.  H.  488;  Clark  v.  Boston 
db  M,  R.  Co.  64  N.  H.  828 ;  WrigU  v.  Maiden 
db  M.  R.  Co.  4  Allen,  288;  HanUm  v.  South 
Boston  Horse  R.  Co,  129  Mass.  810. 

Exceptions  overruled. 

Carpenter,  «/.,  did  not  lit;  the  others 
concurred. 
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John  £.  HTT1E8,  Beipt^ 

V, 

Maria  J.  FI8H£R»  Impleaded,  etc;«  Appi. 

<U4N.T.80B.) 

1.  TlM  eommoii-law  lii^t  of  the  Aoa- 
bajid  to  the  entire  uanfiraet  of  an  estate 
bj  tlie  entirety  during  the  Joint  Uvei  of  bis 
wife  and  htmself  is  not  an  incident  of  that  estate, 
bat  Is  a  part  of  bis  oommon-law  marital  riffbta 

J«  Tbe  rents  and  proflta  of  an  estate  b]r 
entirety  during  tlie  joint  lives  of  husband  and 
wife  do  not  follow  the  nature  of  the  estate  in  re- 
spect to  their  disposal,  bat  belooff  to  tbem  in  sep- 
arate moieties,  theinfe*8  share  of  which  is  within 
the  genera]  statutory  pro^liions  giving  married 
women  power  to  control  and  dispose  of  their  own 
pvoperty* 

^  A  porehaser  on  ftoreelosnre  sale 
under  a  morti^aice  gkvma  by  the  hn» 
band  alone  on  land  bold  by  the  entirety,  where 
the  wife  is  alive  at  the  time  of  the  sale,  obtains 
the  husband^s  interest  subject  to  her  right  of  sur- 
vivorship, with  the  right  to  use  an  undivided  half 
of  the  land  during  the  Joint  lives  of  husband  and 
wifsw 

aanuary  15»  18QS.) 


APPEAL  by  defendant,  Maria  J.  Fisher, 
from  a  Judgment  of  the  General  Term  or 
the  Supreme  Court,  Fourth  Department,  ren- 
dered in  favor  of  plaintiff  upon  a  statement  of 
facts  submitted  without  action  for  the  opinion 
of  the  court  to  determine  the  right  to  ths 
possession  of  certain  real  estate.    Modified, 

Statement  by  Andrews,  Ch.  J.  : 
Appeal  from  Judgment  of  the  general  term, 
fourth  department,  on  submission  of  contro- 
versy without  action  under  section  1279  of 
the  Code,  stating  substantially  the  following 
facts :  The  defendants  are,  and  for  the  past 
thirty  vears  and  upwards  have  l)een,  husband 
and  wife.  On  or  about  the  32d  of  March, 
1866,  the  defendants,  by  a  deed  to  them  as 
husband  and  wife,  took  title  to  a  farm  of 
about  44  acres  in  the  town  of  Dryden,  Tomp- 
kins county,  N.  T.,  which  they  have  ever 
since  occupied  and  possessed  as  their  home 
under  said  deed  with  no  other  title.  This 
deed  runs  to  **  William  R.  Fisher,  of  the 
town,  county,  and  state  aforesaid,  and  Maria 
J.  Fisher,  his  wife."  and  the  consideration 
therein  stated  is  $8,000.  It  was  duly  re- 
corded on  the  9th  of  May,  1866.  The  pur- 
chase price  was  wholly  paid  by  the  wife, 
who,  however,  consented  to  the  form  of  the 


Nora.— IVnaney  by  tnUntim, 

L  DeJIniUon. 

n.  Who  etm  hold  this  tttaU. 
UL  Nature  of  tKe  inUrut  of  each  Bpoute* 

a.  The  intereitt  of  the  hiuSband  duri$ig  the 

joint  Hfetime  at  common  law, 
h.  The  iniereeta  of  the  spouses  during  the 
ioHU  HTeUfne,  sCnee  the  married  100- 
nieii*«  property  oets. 
e.  Right  of  the  n^ueee  and  (heir  reprs- 
eentdtioef  to  emhleiiiefiCs  at  eomman 
law, 

d.  fitisbaikPs  'rfgilU  to  compeneation  for 

improvemente, 

e.  Hfubaind*8  right  to  eomjiitt  imute. 

f .  Hveband'e  rf  OAt  to  estooert. 

ir.  lM0hto/ettherspotise  tosice/oriorofiat 
to  the  entirety  property, 
WV,  Surcivonhip  of  one  of  the  epoueee  after  the 
death  (aetudl  or  eltTfl)  of  the  other, 

T»  Operation  of  teehnieal  rules  on  the  entirety 
ettaU, 

a.  Rule  In  iShellei^s  Case. 

b.  Merger, 

o.  Equity  to  a  settlement. 

d.  Fender's  lien. 

e.  Notice, 

f.  Homeetead  exemptlora. 
ff.  OonAruttion  of  ttatulee, 

TL  IFhere  and  to  what  extent  entirety  eetatee 

a  Lift  of  etatee^  etc, 

b.  Conetruetion  of  ttatntee  affecting  this 
queeiion, 

Vn.  In  what  eubkcte^  eetatee,  and  intereete  en- 
tirety  may  txUU 
a  In  what  eubjecte, 
h.  JnwhtU  tenuree, 
c  In  what  tUles, 
d.  In  what  spedee  of  eetate-legal  or  egut- 

table. 
a  Tn  what  eetatee, 
t.  In  whateharee, 

«L.R.A. 


VIIL  (^leotCono/ entirety  etf otea 

a.  By  act  of  law. 

b.  By  act  of  the  party, 

1.  Limitation  to  hueband  and  wife 

wUhout  epedfying  how  fhey  are 

to  take, 
%  Limitation  expreeety  by  entfrefles 

in  a  itate  where  entirety  doee  not 

exieL 
t,  lAmUationtohuOMndnndwifeae 
i  ■  joint  tenants. 

4.  Limitation  to  husband  and  u^e  as 

tenante  in  common, 

5.  lAmitationtohuOMnd  and  wife  for 

thetrlioee, 
e.  lAmitationeinpeeiuliar  forme, 
e.  Conveyance  by  entiretiee  toepoueeeone 
of  whom  diready  hae  an  entate  in  the 
land  or  other  euhject-matier, 
d.  InooMdCty  <m  other  grounde  of  a  limita' 
tion. 
IX.  Thethare  taken  by  hnAand  and  wife  under 
a  Uml/ation  tAt  them  and  another  or  othere, 
X.  IHepoeition  or  enoundyranu   of  entirety 
property, 

a.  By  both  ipoueee  concurring, 

b.  By  one  of  the  epoueee  alone, 

L  liTeither  can  derogate  from  the  eur^ 
vivorsMp  right  of  the  other. 

2,  Each  can  in  moet  etatee  pn«  Me  or 

her  own  turvivorship  right, 
S.  TFTkether  a  conveyance  by  the  Mts- 
band^made  b^ore  the  wife^s  death, 
wae  void  for  theperiodof  the  joint 
lifetime, 
XL  27^e<feeto/ divorce  on  the  entirety  proipertVi 

a.  OeneraOy. 

b.  JVuK^^catfon. 
0.  Dietolution, 

d.  Separation  lolthout  diMolution  of  mofw 

riage, 

xn.  PartUion  between  tenante  by  entiretiee, 
XIIL  Adveree  poeaeetUm  and  the  ttatute  of  limits 
tione. 
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deed  as  taken  by  them.  On  or  about  March 
81,  1885,  the  defendant  William  R.  Fisher 
borrowed  of  the  plaintiff  $1,400,  for  which 
he  and  his  wife  gaye  their  promissory  note. 
On  or  about  February  20,  1886,  William  R. 
Fisher,  to  secure  the  payment  of  this  debt  to 
plaintiff,  and  other  small  amounts  of  bor- 
rowed money,  amounting  then  altogether  to 
$1,650,  executed  and  deliyered  to  one  Gk)od- 
rich,  for  plaintiff,  a  mortgage  in  the  usual 
form,  granting  and  conyeying  the  said  44 
acres,  and  conditioned  for  the  payment  of 
$1,550,  one  half  in  one  year  and  balance  in 
two  years,  with  interest  at  5  per  cent  an- 
nually. This  mortgage  was  dated  and  ac- 
kowledged  February  20,  1886,  and  was  imme- 
diately assigned  to  plaintiff.  It  was  recorded 
August  5,  1890.  Fisher,  of  the  money  which 
he  borrowed  of  plaintiff,  used  $1,000  in  part 
payment  for  86  acres  of  land  in  the  same 
town,  the  title  to  which  he  had  taken  in  his 
own  name.  At  the  time  the  mortgage  was 
giyen,  the  plaintiff  knew  that  the  wife's 
money  paid  for  the  44  acres,  and  that  she 
refused  to  sign  the  mortgage,  but  he  sup- 
posed that  Wniiam  R.  Fisher  held  the  title, 
and  the  wife  had  only  her  dower  right  there- 
in, and  he  therefore  said  that  the  mortgage 
was  good  enough  without  her  signature,  and 
BO  took  it ;  and  he  told  the  defendants  that 
be  did  not  calculate  that  William  R.  Fisher 
should  eyer  pay  the  mortgage ;  that  he  cal- 


culated to  giye  it  to  him  by  his  will,  and 
all  he  wanted  was  the  interest  while  he  lived. 
The  description  in  the  mortgage  was  copied 
from  the  deed,  which  was  present  when  the 
mortgage  was  executed  and  deliyered.  On 
the  8d  of  September,  1890,  William  R.  Fisher 
conyeyed  to  Maria  J.  Fisher  both  of  said 
parcels  of  land  by  quitclaim  deed  recorded 
that  day.  Default  was  made  in  the  payment 
of  interest  on  the  mortgage,  and  it  was  duly 
foreclosed  by  statutory  foreclosure,  and  oo 
the  sale  thereunder,  which  occurred  February 
6,  18))2,  the  premises  were  bid  in  by  the  plain- 
tiff for  the  sum  of  $500,  the  amount  then 
unpaid  on  the  mortgage  being  $1,868.87,  be- 
sides the  expense  of  foreclosure,  thereby  yest- 
ing  in  plaintiff  the  entire  fee  so  far  as  the 
mortgagor  could  lawfully  haye  oonyeyed  at 
the  date  of  the  mortgage  under  the  same  cir- 
cumstances. Notice  of  the  foreclosure  waa 
duly  served  on  both  defendants.  Mrs.  Fisher 
thereafter,  and  before  the  sale,  commenced 
an  action  in  the  supreme  court  against  the 
plaintiff  and  said  0(x>dridi  and  her  husband, 
asking  that  tbe  mortgage  be  declared  void  aa 
to  her,  and  be  set  aside  as  a  cloud  upon  her 
title,  and  that  the  foreclosure  of  the  mort- 
gage be  restrained.  A  temporary  injunction 
was  obtained,  but  vacated  by  the  court  upon 
the  papers  upon  which  it  was  granted.  On 
the  foreclosure  sale  Mrs.  Fisher  gave  notice 
of  her  claims.     After  the  sale  the  plaintiff^ 


T.  Definition,  [ 

Ao  estate  toy  entireties  fs  an  estate  held  by  hus- J 
band  and  wife  tORetber  so  long  as  both  live,  and, 
after  the  death  of  either,  by  the  survivor  so  lonar 
as  the  estate  lasts. 

In  the  old  Bnglish  reports  teoaooy  by  entireties 
Is  always  called  joint  tenanoy,  and  Is  regarded  as  a 
species  of  joint  tenancy  with  peculiar  iDCideots. 
8o,  enactments  of  a  beneficial  character  respecting 
joint  tenancy  have  been  held  to  include  tenancy 
by  entireties  (Morris  v.  McOarthy,  158  Mass.  11 
(IsgS);  Marburg  v.  Cole,  40  Md.  402,  88  Am.  Rep.  866 
(1878));  bat  the  phrase  *'joint  tenancy**  in  a  statute 
has  nottf^nerally  been  thus  extended. 

Although  .the  wife's  freehold  was,  prior  to  the 
married  women's  property  acts,  held  by  both 
spouses  in  right  of  the  wife,  the  decisions  by  which 
Its  incidents  are  regulated  have  not  generally  been 
held  precedents  for  estates  by  entireties. 

By  the  common  law,  when  land  was  conveyed 
to  husband  and  wife  they  did  not  take  as  tenants 
in  common,  or  as  joint  tenants,  but  each  became 
seised  of  the  entirety  i>er  fouf,  en  non  per  mv,  and 
upon  the  death  of  either  the  whole  survived  to 
the  other.  The  survivor  took  the  estate,  not  by 
right  of  survivorship  simply,  but  by  virtue  of 
tbe  grant  which  vested  the  entire  estate  in  each 
gra  Dtee.  During  t  he  joint  lives  the  husband  could, 
for  bis  own  benefit,  use,  possess,  and  control  the 
land,  and  take  ail  the  profits  thereof,  and  he  could 
Mortgage  and  convey  an  estate  to  continue  during 
the  joint  lives,  but  he  could  not  make  any  disposi- 
tion of  the  land  that  would  prejudice  the  right  of 
his  wife  in  case  she  survived  him.  Bertles  v.  Nu- 
nan, «  N.  T.  152,  44  Am.  Rep.  861. 

This  estate,  created  by  conveyance  to  husband 
and  wife,  is  a  peculiar  one.  The  Interest  of  the 
grantees  is  not  joint,  nor  in  common.  The  parties 
do  not  hold  moieties,  but  take  as  one  person,  tak- 
ing as  a  corporation  would  take;  they  have  but  one 
title;  each  is  seised  of  the  whole,  and  each  owns 
the  whole.  If  one  dies,  the  estate  continues  in  the 
■nrvivor,  the  same  as  If  one  of  several  corporators , 

90  L.  a  A. 


dies.  It  does  not  descend  upon  the  death  of  either* 
but  the  longest  liver,  being  already  seised  of  the 
entire  estate,  is  the  owner  of  ft.  One  tenant  by  en- 
tirety cannot  sever  the  tenancy  by  deed,  as  a  joint 
tenant  can,  for  neither  can  alien  so  as  to  bind  the 
other.   Ckkrinth  v.  Bmery,  68  Yt.  fiO& 

DL  WhooanhoidtMaetUiU, 

Husband  and  wife  may  bold  by  entireties.  ThhB  ie 
so  in  all  oases  even  though  their  marriage  is  voida- 
ble on  account  of  some  Invalidity  in  it»  inceptioD — 
as  appears  from  the  cases  pited  on  the  subject  of  di- 
vorce.  But  see  infra,  as  to  void  marriages. 

And  though  they  be  not  described  in  the  convey- 
ance at  husband  and  wife.  Chandler  v.  Cheney,  8T 
Ind.  881  (1871):  Hnlett  v.  Inlow,  C7  Ind.  4U,  26  Am. 
Rep.  64a8ST). 

And  though  one  or  both  of  them  be  alieiw. 
Wright  V.  Saddler,  80  M.  Y.  8Z0  (18GB). 

And  this  last  point  holds  In  New  York  notwith- 
standing the  proviso  in  the  Bevised  Statutes,  7aQ» 
fl  17;  for  that  proviso  mcvely  restricts  the  operatioo 
of  the  previous  sections,  and,  where  they  are  inap- 
plicable, leaves  the  common  law  in  force.   IMd. 

But  this  power  of  aliens  to  take  remains  subject 
to  the  right  of  tbe  Crown  or  state  to  seiae  where 
that  right  still  exists.   Ibid. 

But  they  cannot  take  by  entireties  when  they 
take  the  estate  at  diiferent  times,— as,  when  a  per- 
son who  holds  jointly  with  one  of  the  spouses  con- 
veys his  interest  to  the  other.  Lane  v.  Pannell«  1 
BoUe,  Rep.  817, 488  (1616). 

Or  when  a  person  who  holds  in  common  with  one 
of  them  conveys  bis  share  to  the  other.  Banaer 
V.  Banser,  10  Misa  £4  (1804).  In  both  these  casee 
they  are  tenants  In  common  with  one  another. 

This  rule  against  taking  at  different  tlmea  doea 
not  extend  to  limitations  of  trust  or  use. 

Persons  who  are  not  legally  husband  and  wife 
cannot  take  by  entireties,  even  though  the  oon- 
veyance  was  made  to  them  in  anticipation  of  their 
intermarrying.  8ymond*B  Case,  F.  Moore,  99  (X58a); 
Ward  V.  Matthew,  Koy«  la  (1486):  Breot*a  Osae. » 
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duly  demanded  pooocMtoB  of  each  of  the  de- 
fendanto,  and  they  several  It  refiiBed  to  de- 
liver the  same,  and  now  withhold  it.  Upon 
these  facts  the  plaintiff  claimed  the  right  to 
recover  the  premises,  with  the  right  to  hold 
the  same  during  the  joint  lives  of  the  hus- 
band and  wife,  and  in  fee  in  case  the  husband 
survives  the  wife.  The  defendant  Mrs.  Fisher 
claims  that  the  mortgage,  not  having  been 
signed  by  her,  was  void,  and  that,  Mr.  Fish- 
er*8  interest  having  been  conveyed  to  her, 
she  is  the  absolute  owner;  that  by  reason  of 
her  having  paid  for  the  property  she  is  eq- 
uitable owner  of  the  whole;  that,  in  any 
eyent,  she  is  entitled  to  the  possession  dur- 
inir  the  Joint  lives  of  herself  and  husband, 
and  to  the  fee  in  case  she  survives.  The 
general  term  rendered  judgment  adjudging 
that  by  the  sale  under  the  mortgage  the  plain- 
tiff acquired  the  right  of  possession  of  the 
whole  property  during  the  joint  lives  of  Mr. 
and  Mrs.  Fisher,  and  to  the  fee  in  case  the 
husband  survived  the  wife. 

Me$8r$,  Smith  4b  DicUnsoBf  for  appel- 
lant: 

The  precise  question  in  this  case  has  never 
been  passed  upon  in  this  state  on  a  full  argu- 
ment. 

BertlesY.  Nunan,  03  K.  Y.  152,  44  Am.  Rep. 
861,  came  the  nearest  to  the  decision  of  these 
questions,  and  yet  in  that  case  the  court  of  ap- 
peals declined  to  decide  theno. 


Justice  Macomber;  fn  €t  Connor  y.  MeMdhon^ 
64  Hon,  69,  said,  under  the  common-law  rule, 
while  he  receives  with  one  hand  the  rents  and 
profits  of  the  real  estate  so  held,  he  is  by  the 
same  common-law  rule  required  with  the  other 
to  dispense  the  same,  or  so  much  thereof  as  is 
necessary  to  the  support  and  maiDtenance  of 
his  wife  and  family,  which  was  not  done  in  this 
instance. 

See  also  Chandler  y.  Cheney ^  87  Ind.  891; 
BUlU  y.  Sehreek,  80  Hon,  74. 

Dieta  have  been  acted  upon  and  cited  as  au- 
thority in  subsequent  cases,  and  an  apparent 
common  law  bss  been  constructed  without 
any  real  foundation. 

Barber  y.  BarrU,  15  Wend.  615;  Jaekeon  v. 
MeConneU,  19  Wend.  175;  Bennett  y.  Child,  19 
Wte.  863,  88  Am.  Dec.  693. 

That  the  husband  alone  cannot  give  a  mort- 
gage of  such  interest,  has  been  held  in  other 
states  on  full  consideij&tion. 

Chandler  y.  Cheney,  eupra;  Keiehum  T. 
WalttDorth,  5  Wis.  95,  68  Am.  Dec  49. 

In  Morriecm  y.  SeybM,  93  Ind.  398,  it  was 
held  that  where  property  is  held  by  them  by 
the  entirety  the  property  is  not  subject  to  a  lien 
for  taxes  on  his  personal  estate. 

Hulett  y.  IntofD,  57  Ind.  413,  36  Am.  Rep. 
64,  held  that  the  property  thus  held  cannot  bo 
sold  for  the  husband's  debts. 

See  also  AMU  v.  State,  58  Ind.  66;  MeCon- 
neU  y.  Martin,  53  Ind.  486;  BerUe$  y.  Nunan 
and  StdiM  v.  Bekreek^  iupra. 


Dyer,  810a  (1B88);  Brabroke*8  Gase,  F.  Moore,  fl6 
(1888)  (which  last  was  compromised  on  error,  and 
was  a  limitation  to  the  use  of  A  and  of  such  woman 
as  he  mlflrht  mArry);  MoDermott  v.  Frenoh,  16  K. 
J.  Bq.  78  0862)  {dietumh 

And  though  they  are  described  in  the  convey- 
ance as  husband  and  wife.  Chandler  v.  Cheney,  87 
Ind.  801  aSTl)  (dictum). 

Bat  the  contrary  was  held  in  Jaoohs  v.  Miller.  80 
Mich.  119(1888),  under  circumstances  stated  below. 

So,  though  the  limitation  was  merely  equitable^ 
beloi^  by  way  of  use  before  the  statute  of  uses. 
Bedyll  t.  Holstoke,  2  Dyer,  140b  (1M7):  Fuieambe 
V.  Unacre,  1  And.  808  (1509,  cited  io  8  Dyer,  148b 
(iSSDi  Morgan  y.  Wharton,  cited  in  8  Dyer,  14JM) 
(1697). 

Nor  though  they  were  living  as  husband  and 
wife,  and  were  believed  by  themselves  and  by  the 
grantor  to  be  so,  and  had  gone  through  the  mar- 
riage ceremony,  which  was  invalid  only  because 
the  former  husband  of  the  woman  was  still  living. 
Moms  V.  Mccarty,  168  Mass.  11  (1808). 

Nor  though  the  limitation  was  expressly  to  them 
as  tenants  by  entireties  and  not  as  Joint  tenants,  in 
which  case  they  nevertheless  take  as  joint  tenants- 
IMd. 

And  such  a  limitation  will,  under  these  circum- 
stances, make  them  joint  tenants  notwltbstandiog 
an  enactment  that  a  conveyance  shall  be  deemed 
to  create  a  tenancy  in  common,  unless  it  manifestly 
aiipears  to  have  been  Intended  to  create  a  joint 
teoaocy.   Ibid. 

Similar  circumstances  existed  in  Jacobs  v.  Miller, 
80  Mich.  110  (1888),  where  the  marriage  was  Invalid 
because  the  supposed  husband  had  a  wife  living. 
Tbe  only  question  was  whether  survivorship  had 
taken  place.  The  decision  was  grounded  on  the 
theory  that  a  purchaser  without  notice  of  the  de- 
fect in  the  title  was  safe  because  he  could  only  be 
ousted  by  oral  evidence  of  the  fact  that  tbe  parties 
were  not  husband  and  wife,  they  having  been  de- 
scribed as  such  in  the  deed.  This  theory  seems  un- 
tenable, for  tbe  defense  of  purchaser  without  no- 

80UR  A. 


tice  does  not  avail  against  a  legal,  but  only  against 
an  equitable,  title,  and  oral  evidence  is  always  ad- 
mitted to  correct  a  misdescription  of  person  or 
property,  (fiee  Chandler  v.  Cheney,  87  Ind.  801 
a87D.  and  Dowllng  v.  8alliotte,  88  Mich.  184(1800) 
on  this  point)  BtUl  more  Is  such  evidence  admis- 
sible when  the  object  la,  not  to  explain  the  inten- 
tion, but  to  prevent  it  ta  king  effect. 

Nor  doea  thehr  subsequent  intermarriage  make 
them  tenants  by  entireties;  but  they  continued  to 
be  joint  tenants  or  tenants  In  common,  as  they 
were  before.  Bymond's  (3ase,  F.  Moore,  08  (1886); 
La  Belgne  v.  Savage,  P.  Moore,  716  (IfiOl)  (where 
they  were  joint  tenants);  Ward  t.  Matthews,  Noy, 
128  a408);  Co.  Litt.  187b;  Ames  v.  Norman,  4  Sneed« 
888.  70  Am.  Dea  260  (1867)  (dtotvtn);  admitted, 
Stuckey  v.  Keefe,  88  Pa.  807  (1860). 

Kven  though  the  Umitatton  was  made  In  eon* 
templation  of  the  marriage  which  immediately 
afterward  took  effect.  Moody  v.  Moody,  Ambi. 
640(1707). 

Nor  even  as  regards  a  legal  estate  tnnsf erred  to 
them  by  a  statute  passed  after  the  marriage,  if  they 
already  held  the  equitable  estate  otherwise  than  by 
entireties,  and  if  the  statute  transfers  tbe  estate  in 
the  same  manner  in  which  they  held  the  use.  Mor- 
gan V.  Wharton,  cited  in  8  Dyer,  140b  (1B67);  Sy- 
mond*s  (3ase,  F.  Moore,  08  (1686). 

So,  in  Holt  V.  Wilson,  75  Ala.  66  (1888),  the  woman, 
being  entitled  absolutely  to  one  undivided  half  of 
the  land  and  contingently  to  tbe  oiber,  contracted 
with  her  tnteaded  husband  that,  if  the  mariiaife 
should  take  effect  and  the  contingency  should  hap- 
pen, he  should  have  the  latter  share  **jointly  and 
equally**  with  her,  and  after  both  events  had  taken 
place  he  was  held  to  be  tenant  in  common  with 
her. 

The  decision  in  Mutton*s  Case,  8  Dyer,  £74b  a668), 
dealt  only  with  the  question  of  survivorsbip,  and 
not  with  the  distinction  between  entirety  and  Joint 
tenancy. 

But  a  recovery  in  value  of  lands  after  nuuniage 
to  satisfy  a  warranty  given  to  them  jointly  before. 
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ThiB  esUte  of  the  husband  during  coverture 
has  probably  been  abolished  by  separate  prop- 
erty acts,  even  where  these  acts  are  held  not  to 
destroy  estates  by  entireties. 

Stewart,  Hush.  &  W.  §806,  p.  460:  MeOurdy 
T.  Canning,  64  Pa.  89;  OarcerY.  Smith,  OOInd. 
222,  46  Am.  Hep.  210. 

The  chief  purpose  of  the  separate  property 
acts  passed  in  all  states  where  the  common  law 
once  prevailed  was  to  free  the  property  of  wives 
from  the  marital  rights  of  their  husbands,  and 
this  estate^'ttrd  uxarii  is  now  almost  universally 
abolished. 

Stewart,  Hush,  ft  W.  g  150. 

A  husband  has  no  Interest  in  either  the  fee 
or  the  usufruct  of  real  estate  deeded  to  him  and 
wife  Jointly  which  can  be  taken  in  execution 
for  his  sole  debts. 

Corinth  v.  Ehnerp,  68  Yt  606. 

Whatever  rights  the  husband  had  to  the  use 
and  control  of  his  wife's  real  and  personal 

f>ropeny  at  common  law  during  their  joint 
ives,  whether  held  in  her  individual  right  or 
as  tenant  by  the  entirety  with  her  husband  or 
another,  was  fully  abrogated  by  the  express 
language  of  the  New  York  statutes. 

JPcnoer  v.  Letter,  17  How.  Pr.  415.  28  N.  Y. 
529;  Meeker  v.  Wright,  76  N.  Y.  262;  Matteson 
V.  Neto  York  C,  R.  Co,  62  Barb.  878;  BaUin  v. 
DiUaye,  87  N.  Y.  85;  Bodine  v.  KiUeen,  58  N. 
Y.  98;  Bow  v.  SmOh,  45  N.  Y.  280;  Baum  v. 


MiiUen,  47  N.  Y.  577;  Coshman  v.  Henry,  79 
N.  Y.  108,  81  Am.  Rep.  487. 

If  the  husband  and  wife  are  tenants  in  com- 
mon, she  holds  her  share  freed  from  the  com* 
mon-law  control  of  her  husband. 

Miner  v.  Brawn,  188  N.  Y.  808. 

The  purchase  price  for  said  farm  was  whoUjr 
paid  by  the  wife. 

In  such  case  there  is  no  equity  in  the  hua- 
band,  and  that  fact  should  have  great  weight 
in  any  particular  case  in  determining  the  rights 
of  the  parties. 

Ketehum  v.  Wcdmoorth,  5  Wis.  105. 68  Am. 
Dec.  49;  Be  Albreeht,  186  N.  Y.  91.  18  L.  R. 
A.  829;  1  Bishop,  Married  Women,  §685; 
Beach,  Mod.  Eq.  Jur.  g  190;  Kenny  v.  UdaU^ 

5  Johns.  Gh.  466,  affirmed  in  Udall  v.  Kenney, 
8  Cow.  590;  Batiland  v.  MyerB,  6  Johns.  Ch. 
25:  Uaviland  v.  Bloom,  Id.  178;  QUn  v.  Visher, 

6  Johns.  Ch.  88,  10  Am.  Dec.  810;  VanEppeY. 
VanDeueen,  4  Paige,  64,  25  Am.  Dec.  516; 
Wieke%  v.  Chirke,  8  £dw.  Ch.  58;  Pdrt ridge  v. 
Havens,  10  Paige,  618. 

Even  in  cases  where  the  law  courts  will  not 
save  the  rights  of  married  women,  yet  in  equity 
their  rights  will  be  protected  by  the  courts. 

2  Story,  Eq.  Jur.  §§  1870-1876;  Bench.  Mod. 
Eq.  Jur.  p  776;  Case  v.  Demareet,  87  N.  J.  Eq. 
898;  Cunningham  v.  Bell,  88  N.  C.  828;  Metho- 
dist E,  Ch.  ▼.  Jaques,  8  Johns.  Ch.  118;  Stew- 
art, Hush,  ft  W.  §  814. 


aooordinir  to  tbe  opinion  in  Nichols  v.  Nichols,  2 
Piowd.  488  (1074),  raade  them  tenants  by  entireties. 

Bo,  on  attornment  after  marriage,  completlnar 
(when  attornments  were  necessary)  their  title  to  a 
vemalnder  or  reversion  granted  to  them  before 
marrlaire,  made  them  tenants  by  entireties,  accord- 
InflT  to  the  opinions  In  Tooker*B  Case,  2  Coke,  Vlb 
(1601).  and  Nichols  v.  Nichols,  eupra. 

So,  livery  of  seisin  made  after  marriage  pursuant 
to  a  power  of  attorney  executed  before,  according 
to  the  authorities  In  taote  to  Tooker*s  Case,  supra 

osm. 

IIL  Natvart  of  the  interest  of  eaehstHAtse, 

a.  Theinterest  of  the  husband  dunng  the  joint  lifetime 

olcommonlatD, 

Onder  limitations  carrying  entirety  estates  be- 
fore the  married  women*s  property  acts  the  hus- 
band has  the  possession  and  control  so  long  as  both 
spouses  live.  Beach  v.  HoUlster,  8  Hun,  619,  6 
Thomp.  ft  a  668  (1876);  Kip  v.  Kip,  88  N.  J.  Bq.  218 
(1880):  Washburn  v.  Burns,  84  N.  J.  L.  18  (I860);  Hall 
▼.  Stephens,  66  Mo.  970, 27  Am.  Rep.  802  a877);  Den, 
Wyckoff,  V.  (Gardner,  20  N.  J.  L.  666, 46  Am.|Dea  888 
(1846);  Foffleman  v.  Shlvely,  4  Ind.  App.  127  (1802) 
(cKetiwn). 

And  this  applies  to  a  personal  annuity  equitably 
charged  on  land.  Gilford  v.  Klslng,  66  Hun,  61 
(1880). 

And  he  may  use  the  estate  for  his  own  benefit 
during  that  period.  Bertles  v.  Nunan,  12  Abb.  N. 
a  291, 02  N.  Y.  162, 44  Am.  Rep.  861  (1888),  cases  cited; 
Beach  v.  Holllster,  8  Hun,  681, 6  Thomp.  ft  C  668 
(1876). 

And  he  Is  absolute  owner  of  the  rents  and  profits. 
Qapp  V.  Stoughton,  10  Pick.  468  (1880);  admitted 
In  Coui  Mfo.  CO.  V.  (X>iiiJKB  (Tenn.)  poet,  816 
(1805). 

Aod  the  wife  bos  no  Interest  in  or  control  over 
the  property  during  that  period.  Bolles  v.  State 
Trust  Co.  27  N.  J.  Bq.  8U8  (1876);  Fogleman  v. 
Bhlrely,  supra. 

And  this  rule  holds  good  though  the  limitation 
was  to  a  trustee  to  permit  the  husband  and  wife  to 
reside  on  the  hind.    Kip  v.  Kip  aupro. 
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And,  as  a  consequence,  the  husband  can,  wtthout 
the  wife*S  concurrence,  serva  an  effectual  notice 
on  tenants  from  year  to  yea*,  to  quit.  Pollak  t. 
Kelly,  6  Ir.  a  L.  Rep.  878  (1866).~where  the  eject- 
ment was  brought  by  both  spouses. 

In  Indiana  an  opposite  rule  prevails,  it  belof 
held,  In  conformity  with  what  the  court  conceived 
to  be  the  common  law,  but  In  admitted  contradis- 
tinction to  the  rule  prevailing  in  case  of  the  wife^ 
estate,  that  both  spouses  have  an  equal  indlvislbia 
right.    Chandler  v.  Cheney,  87  Ind.  801  (1871). 

The  same  doctrine  seems  to  prevail  In  Michigan, 
since  the  corresponding  rule  respecting  alienation 
by  the  huSband  has  been  adopted  there.  See  in/ra^ 
X.b,8. 

The  products  of  the  land  when  severed  are  sub- 
ject to  the  law  regulating  the  personal  chattels  of 
the  spouses.  Slmonton  v.  Cornelius,  08  N.  C.  482 
a887). 

See  further,  infra,  X.  as  to  DCsposttloni. 

b.  The  interests  of  the  spouses  durtng  the  joint  Kfa- 
tims  since  the  married  women''s  proi}erty  acts. 

It  has  been  found  convenient  to  group  the  law 
on  this  subject  with  that  relating  to  the  question 
in  what  states  entirety  still  exists.  See,  therefore, 
infra,  VL  a. 

a  Right  of  the  wpouses  and  their  representatives  to 
enMsments  at  common  law. 

The  holder  of  an  estate  which  terminates  at  an 
uncertain  time  without  his  will  or  act,  and  the  rep- 
sentatlvee  of  *lie  holder  of  an  estate  which  after 
his  death  so  terminates,  are  entitled  to  take,  at  ma- 
turity, any  annual  crops  which  he  may  have  sown 
during  bis  tenure.    Litt.  68;  Co.  Lift.  66a. 

Representatives  of  a  joiut  tenant  or  tenant  by  en- 
tireties, who  dies  before  his  cotenant,  seem  to  have 
a  similar  privilege,  although  in  this  case  the  estate 
does  not  cease  but  continues  In  the  survlirur. 

In  Arnold  v.  Skeale.  Noy.  149  (1449),  the  court  waa 
equally  divided  on  this  question. 

In  8  Dyer,  816a  (2):  Cow  Lltt.  66b;  Vin.  Abr.  EmMe- 
mentf.  A,  16  {oMUr),  the  point  Is  regarded  as  doubS^ 
fuL 
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Mr.  S.  D.  HalUdflky'*  with  Mr.  C^eor^e 
E.  Goodrich*  for  respoDdent: 

Defendants  took  title  in  1866  as  tenants  by 
the  entirety. 

BertlaY' JSTunmn,  03  N.  Y.  163, 44  Am.  Bep. 
861;  Miner  y.  Brmon,  188  N.  Y.  806. 
.  The  fact  that  the  wife   paid  the  purchase 
money  makes  no  difference. 

Ward  ▼.  Krumm,  64  How.  Pr.  06. 

The  plaintiff's  mortgage  and  his  purchase 
npon  ibe  foreclosure  sale  under  it  covered  the 
husband's  title,  which  included  the  exclusiye 
use  and  control  of  the  premises  during  the 
loint  liyes  of  defendants,  and  the  remainder 
in  fee  in  case  the  husband  survives  his  wife. 

1  Washb.  Real  Prop.  677: 1  Preston.  Estates, 
185;  AfMi  y.  Norman.  4k  Sneed,  688,  70  Am. 
Dec  260;  BaHier  y.  HarrU,  16  Wend.  616; 
Beach  y.  HoUister,  8  Hun,  610;  Coleman  v. 
Bresnaham,  64  Hun,  610;  Oroeeer  v.  Boeh' 
etter,  60  Hun,  870;   Demlw  v.  Kingston^  Id. 

In  the  case  of  Meeker  y.  Wright,  76  N.  Y.  271. 
Judge  Dan  forth  says:  "If  .  .  .  they,  by 
virtue  of  it  [the  deed],  became  tenants  by  the 
eotirety,  then  by  the  common  law  Samuel 
Daily  [the  husband]  had  the  right  to  alienate  in 
fee  his  share  subject  only  to  the  wife's  right  of 
suryiyorship  and  the  further  right  to  sell,  lease. 
or  mortgage  the  entire  property  for  the  Joint 
Hen  of  himself  and  his  wife." 

BerOei  y.  Nttnan,  03  N.  Y.  166, 44  Am.  Bep. 


861:  ZorntleinY.  Bram,  100  N.  Y.  13;  Barfter 
y.  Harrie,  16  Wend.  616;  Jaekion  t.  MeOonneU^ 
10  Wend.  180. 

The  common-law  rights  of  husbsiid  and 
wife  as  tenants  by  the  entirety  still  prevail 
unchanged  by  the  statutes  in  any  respect. 

Oermania  8av.  Bank  v.  Jung,  28  Abb.  N« 
0.  81;  Grosser  v.  Rochester,  60  Hun,  880;  <?t/- 
ford  y.  Rising,  66  Hun,  61;  OolemanT,  Bresna- 
ham,  54  Hun,  610;  Sites  y.  Fisher  (the  case  at 
issue)  67  Hun,  230;  Demhy  y.  Kingeton,  60 
Hun,  204. 

Inasmuch  as  by  the  unity  of  the  persons  in 
law  they  take  by  entireties  and  the  husband  is 
entitled  in  his  own  right  to  the  entirety  during 
hit  life,  the  wife  will  have  no  equity  to  a  set- 
tlement out  of  any  part  of  the  property. 

3  Lewin,  Tr.  Ist.  Am.  8lh  Enff.  ed.  741; 
Ward  V.  Ward,  L.  R.  14  Ch.  Div.  506. 

The  rents  which  accrue  from  the  wife's  real 
estate  during  coverture  are  absolute  property 
of  the  husband  and  in  case  of  his  decease  do 
not  survive  to  the  wife,  but  are  assets  in  the 
hands  of  the  husband's  administrator  and  must 
be  collected  by  him. 

0  Am.  &  Eng.  £nc.  Law,  p.  841,  note  3,  and 
authorities  cited. 

Courts  strongly  oppose  any  innovation  upon 
the  common-law  doctrine  of  tenancy  by  the  en- 
tirety. 

Wright  v.  Saddler,  20  N.  Y.  820;  Ibrrey  y. 
Torrey,  14  N.  Y.  480. 


In  8  lib.  Ass.  £U  it  is  stated  that  the  legatee  or  as- 
signee of  the  deceased  husband  would  have  had 
fcood  title  to  the  crops,  but  in  an  action  to  which 
his  executor  was  not  a  partj  damages  were  ad- 
judged to  the  surviving  wife  against  his  heir  who 
bad  carried  them  away. 

And  to  Anonymous,  8  Bdw.  III.  T.  T.  pi.  M.  the 
Judge  similarly  directed  the  Jury. 

In  Ulaod  V.  Burdwiok,  9  Cro.  EUs.  4S0.  F.  Moore, 
KM  (1006),  the  representatives  of  the  deceased  hus- 
band were  held  entitled  to  emblements  out  of 
the  entirety  property.  This  case  was  observed 
upon  in  Cro.  BUz.  ease  8. 

In  Bowney*s  Case,  8  Vem.  882  (18Bi)«  the  oourt 
thought  otherwise. 

Xtight  may  be  east  on  the  question  by  the  deoi- 
sions  relative  to  the  wif  e^  estate. 

In  Bennett  v.  Bennett,  8i  Ala.  58  (1800),  the  oourt 
following  Weems  v.  Bryan,  81  Ala.  8U2  rl8S3),  but 
doubting  its  oorrectnesB  on  principle,  held  tbe  bua- 
band*B  representatives  entitled  to  emblements  out 
of  the  wtte*B  estate. 

Tbe  following  old  authorities  are  sometimes  cited, 
but  *;one  of  them  relate  to  entirety  estates,  al- 
though some  bave  reference  to  the  wlfe*s  estate; 
4eLib.  Ass.  8;7Lib.  Aas.  pi.  18;  10  Lib.  Ass.  6;  7  Bdw. 
UI.  M.  T.  pi.  71;  28  Bdw.  DI.  pi.  18;  21  Hen.  VL  p. 
18a;  Cro.  Gar.  515;  Grantham  v.  Hawley,  Bob.  182 

In  Indiana  crops  raised  by  the  husband  on  en- 
ttrpty  land  belong  to  both  spouses  by  entireties. 
Patton  y.  Rankin.  68  Ind.  245.84  Am.  Rep.  254  (1679). 
But  this  seems  to  refer  to  crops  sttll  growing. 

He  cannot  transfer  a  crop  sowo  by  her  on  the 
entirety  land  while  he  is  living  elsewhere  Beparated 
from  her.  O'Connor  v.  MoMahon.  54  Hun,  66  (1888K 
Bee  also,  as  to  rents  and  profits,  suimj^  HL  a. 

d.  HuebamPg  right  to  eomvensaiicn  for  improve- 

merUs, 

The  husband  is  presumed  to  have  Intended  any 
Improvements  which  he  may  have  made  in  the  en- 
tirety property  as  a  gift  to  tbe  wife. 

And  since  the  married  women^sacts  it  is  probable 

80L.R.  A. 


that  a  oorresponding  presumption  would  l)e  made 
in  ease  of  an  Improvement  by  the  wife. 

But  oomp«^nsation  granted  by  the  legislature  to 
whomsoever  may  make  certain  Improvements  be- 
longs to  the  spouse  by  whom  or  at  whose  expense 
they  were  made,  and  therefore  to  the  husband 
where  he  makes  them  on  his  wife's  property  (see  Da- 
vids V.  Harris,  0  Pa.  fl848»,  and  presumably,  there* 
fore,  when  he  makes  them  on  entirety  property. 

e.  Htisband'«  rUfht  to  oommft  waate. 
No  case  has  been  found  respecting  the  husband's 
right  to  commit  waste  on  tbe  entirety  property, 
save  that  in  Kip  v.  Kip,  88  N.  J.  Bq.  218  (1880)  (which 
was  decided  on  a  point  of  pleading),  it  was  ad- 
mitted that  he  had  no  right  to  sell  tlmk>er  trees 
growlDg  on  entirety  land.  Out  the  following  rela- 
tive to  bis  rigbt  to  commit  waste  on  tbe  wire^  prop- 
erty may  cast  light  on  the  subject.  His  wife  could 
not  sue  him  for  waste  committed  by  himself 
personally  (Davis  v.  Oilliam,  5  Ired.  Eq.  806  (1848); 
Babb  V.  Perley,  1  Me.  6  (1820)):  but  probably  she  may 
under  any  statute  authorizing  her  to  bring  actions 
against  him.  He  could  not  grant  to  another  a  rigbt 
to  commit  waste  (Davis  v.  Gilliam),  nor  could  he 
dispose  of  her  trees  uncut  unless  cut  during  his  life- 
time (II  Hen.  TV.  82,  pi.  59.  cited  in  Hales  v.  Petit, 
1  Plowd.  259  (16G2));  and  much  less  could  be  confer 
on  another  a  right  to  take  tbem  after  his  death. 
Stroebe  v.  Febl,  22  Wis.  387  (1867).  Yet  it  is  the  bet- 
ter opinion  that  be  my  cut  down  trees  on  her  wild 
land  with  a  view  to  immediate  cultivation,  but  not 
otherwise.    Id.  340. 

f  .  Htuband's  right  to  estovers. 
This  right  would  presumably  not  be  less  than  on 
the  wife*s  land.  On  tbe  latter  he  might  cut  wood  for 
fencing,  mending,  etc   Stroebe  v.  Fehl,  22  Wis.  387 
a867). 

g.  Right  of  either  spouse  to  sue  for  wrongs  to  thesnm 

iirety  property. 

The  concurrence  of  both  spouses  was  necessary 
in  an  action  for  a  wrong  to  the  wife*8  property  and 
affecting  tbe  intaeritance,  before  tbe  married  wo- 
men's acts.    Van  Note  v.  Downey.  28  N.  J..L.219 
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Andrews*  Ch.  J.,  dellTored  the  opinion 
of  the  court : 

It  was  decided  in  BertUs  t.  Nunan,  92  N. 
T.  162,  44  Am.  Rep.  861,  that  the  separate 
property  acts  relating  to  the  rights  of  married 
women  had  not  abrogated  the  common- law 
doctrine ;  that  under  a  conveyance  to  Imsband 
and  wife  they  take,  not  as  tenants  in  com- 
mon, nor  as  Joint  tenants,  but  by  the  entirety, 
and  upon  the  death  of  either  the  survivor 
takes  the  whole  estate.  In  that  case  the  hus- 
band had  died,  leaving  his  wife  surviving, 
and  the  question  was  whether  the  wife,  as 
survivor,  took  upon  the  death  of  her  husband 
the  entire  fee  under  the  doctrine  of  the  com- 
mon law.  The  question,  what  change,  if 
any,  had  been  wrought  by  the  separate  prop- 
erty acts  in  respect  to  the  common- law  rights 
of  the  husband  to  control  and  use  the  prop- 
erty conveyed  to  husband  and  wife,  during 
their  joint  lives,  was  not  considered  or  de- 
cided, but  was  expressly  reserved,  on  the 
icround  that  it  was  not  involved  in  the  case 
then  before  the  court.  That  question  is  in- 
volved in  the  present  case,  and  must  now  be 
decided.  The  decision  in  Bm'tlei  v.  Nunan 
is  supported  by  the  great  weight  of  author- 
ity iu  other  jurisdictions  in  this  countrv, 
but  in  some  of  the  states  it  has  been  held 
that,  as  a  conseouence  of  statutory  provi- 
sions substantially  like  those  in  tliis  state, 
conferring  upon  married  women  the  right  to 


take  and  hold  separate  property  to  their  owa 
use,  free  from  the  control  of  their  husbands, 
SAfefMn  »ole,  estates  by  entireties  have  been 
abrogated,  and  turned  into  tenancies  in  com- 
mon. In  the  states  where  this  construction 
has  been  put  upon  the  married  women's  acts, 
the  question  of  the  rights  of  the  parties  to 
the  usufruct  during  their  joint  lives  could 
scarcely  arise,  because  it  is  one  of  the  gen- 
erally admitted  results  of  this  legislation 
that  the  common -law  right  vested  in  the  hus- 
band to  the  rents,  profits,  and  use  of  his 
wife's  real  estate  during  their  joint  lives  has 
been  destroyed. 

It  is,  however,  a  much  more  serious  ques* 
tion  what  the  effect  of  this  legislation  is  upon 
the  common- law  right  of  tlie  husband  to  the 
usufruct  during  the  Joint  lives  of  the  hus- 
band and  wife,  of  lands  conveyed  to  them 
jointly,  in  those  states  where  it  is  held  that, 
notwithstanding  new  legislation,  a  convey- 
ance to  husband  and  wife  retains  its  common- 
law  character  and  incidents.  If  the  right  of 
the  husband  to  the  use  during  the  joint  lives 
of  lands  held  under  this  tenure  was  a  right 
growing  out  of  and  incident  to  this  partic- 
ular species  of  tenancy,— in  other  words.  If 
it  was  one  of  its  specific  and  essential  char- 
acteristics.— then  it  would  be  diflScult  to  see* 
regate  this  right  from  the  other  rights  inci- 
dent to  and  fiowing  from  tlie  tenancy,  and  to 
say  that,  while  the  estate  by  entireties  con- 


(1800);  Chanoey  v.  StrooR,  2  Root,  860  (17M);  Shaw  v. 
Partridge,  17  Vt.  fles  (1845):  Dold  v.  Qeiffer,  2  Gratt. 
98(1846). 

And  the  same  rule  applies  to  entirety  property. 
Harrer  v.  Wallner,  80  UL  202  (ISflb). 

But  the  huflk)and  mUrht  have  brouiirht  an  eject- 
ment on  hl8  sole  demise,  because  be  oould  have 
made  a  lease  of  her  land  for  a  period  not  ezceedinR 
the  Joint  lifetime.  And  consequently  he  might  do 
this  to  reooyer  entirety  property  in  a  state  where 
power  to  alienate  the  entirety  estate  for  the  period 
of  the  Joint  lifetime  is  recognized  (as  to  which  see 
InfrOt  3L  b,  8):  Jackson,  Suffern,  v.  McGonnell,  19 
Wend.  176  (1836);  Topping  v.  Sadler,  5  Jones,  L.  3S7 
.  (1858);  Park  y.  Pratt,  88  Y t.  646  (1886),  in  which  last 
case  the  court,  pp.  660.  561,  seems  to  ground  its  de- 
cision on  general  principles  irrespective  of  this  dis- 
ticction. 

And  he  may  sue  alone  for  a  wrong  done  to  per- 
sonal chattels  which  have  vested  in  him  by  marital 
right,  even  though  they  were  trees  which  before 
severance  grew  on  the  entirety  land.  Falrchild  y. 
Cbastelleux,  1  Pa.  176,  44  Am.  Dec.  117  (1845i,  where 
the  action  was  not  for  cutting  the  trees  but  for 
carrying  them  away. 

y  And  he  may  sue  alone  for  injuries  to  land  which  be 
Is  ftuming,  though  it  belongs  tcj  her.  seemingly  on 
the  ground  that  he  stands  in  the  posit  ton  of  a  ten- 
ant. Alexander  v.  Hard,  64  N.  Y.  228  a870).  This 
would  probably  hold  since  the  married  women^s 
acts. 

The  concurrence  of  the  wife  was  not  necessary 
In  an  action  for  a  wrong  done  to  her  property,  but 
affecting  the  possession  only,  and  therefore  injur- 
ing the  busband^s  Interest  only.  Van  Note  v. 
Downey,  irupra,  and  other  cases  above  cited.  This 
would  hold  HS  regards  entirery  estates  acquired  be- 
fore the  married  women*b  acts  in  states  where  the 
busband*8  life  interest  is  recognized. 

And  he  was  held  entitled  to  sue  alone  for  ex- 
penses Incurred  by  him  in  remedying  a  wrong  to 
the  Inheritance,  presumably  because  when  reme- 
died it  no  longer  injured  the  inheritance.    Demby 
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V.  Kingston,  60  Hun,  284  (1891),  affirmed,  188  N.  Y. 
688  (1802). 

In  Maine  the  husband  is  disabled  by  statute  from 
suing  alone  for  injuries  to  his  wife^s  property* 
Bradford  v.  Hanscom,  68  Me.  108  (1878). 

The  right  of  action  for  a  wrong  done  to  an  en. 
tirety  property  acquired  since  the  married  wo- 
men^s  acts  would,  of  course,  depend  upon  the  effect 
attributed  to  the  act.  In  states  where  there  is  an  en* 
tirety  of  estate  these  acts  do  not  affect  the  questioa 
and  Independently  of  them  both  spouses  must  (it  is 
presumed)  concur  in  all  cases.  Where  each  takes, 
under  the  acts,  a  half  share  in  fee.  each  (it  would 
seem),  may  sue  alone  and  recover  half  the  damage 
suffered.  Where  each  takes  a  half  share  for  the 
Joint  lifetime,  and  the  surviyor  takes  all,  each  (t^ 
is  conceived)  may  sue  alone  for  an  injurv  to  the 
poesession,  and  they  must  sue  Jointly  for  an  injury 
to  the  inheritance. 

But  the  wife  can  sue  alone  to  restrain  an  Intended 
act  injurious  to  the  entirety  inheritance  if  the  de- 
fendants have  acquired  a  right  as  against  the  hus- 
band to  commit  it,— as,  to  restrain  a  municipality 
from  constructing  a  sewer  through  the  entirety 
property,  which  they  had,  by  the  necessary  foiw 
malitles  and  by  payment  of  money  into  court,  ao* 
quired  as  against  the  husband  the  right  to  con- 
struct. Grosser  v.  Rochester, 60  Hun,  879,  380  (1881>. 

And  probably  either  spouse  would  have  a  simW 
lar  right  if  the  other  refused  to  concur. 

lY.  Survivorship  of  one  of  the  spouses  after  thm 
death  tactual  or  dvil)  of  tTie  f4her. 

The  spouse  surviving  acquires  the  whole  entirety 
estate  (Arnold  v.  Arnold,  80  Ind.  305  (1866):  Barnes 
V.  Loyd,  37  Ind.  688  (1871);  Falls  v.  Hawthorn,  80 
Ind.  444  (1866);  Den,  Needham,  v.  Branson,  5  Ired. 
L. 420, 44  Am.  Dec.  451  (1845):  Den,  Motley,  v.  White- 
more,  2  Dev.  &  B.  L.  587  il837i;  Garner  y.  Jonea,  58 
Mo.  68  (1873);  Margarle  de  Mose*8  Case,  cited  in  Co. 
Litt.  188a,  (UOD;  Bobinson  v.  Eagle,  29  Ark.  £08 
(1874);  Rogers  v.  Giider,  1  Dana,  242(1883)),  whether 
the  death  be  actual,  aa  in  most  of  the  above  caae^ 
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tinuefl,  this  feature  of  It  was  intended  to  be 
taken  away.  But  the  taking  away  from  the 
husband  the  usufruct  durine  the  joint  lives 
of  lands  conveyed  to  husbana  and  wife  would 
not  be  inconsistent  with  the  continuance  of 
tenancies  by  entireties,  provided  the  common- 
law  right  to  the  usufruct  was  not  an  inci- 
dent of  the  tenancy,  but  of  the  marital  right, 
operating  upon  property  so  held  as  upon  all 
other  real  property  of  uie  wife.  The  grand 
characteristic  which  distinguishes  a  tenancy 
by  the  entirety  from  a  joint  tenancy  is  its 
inseverability,  whereby  neither  the  husband 
nor  the  wife,  without  the  assent  of  the  other, 
can  dispose  of  anv  part  of  the  estate  so  as  to 
affect  the  right  of  survivorship  in  the  other. 
1  Bl.  Com.  182 ;  1  Washb.  Real  Prop.  436. 
Each  is  said  to  be  seised  of  the  whole  estate, 
and  they  do  not  take  by  moieties,  and  the 
reason  assigned  in  the  old  books  for  this 
anomalous  characteristic  of  this  estate  is  the 
legal  unity  of  the  husband  and  wife,  and  the 
incapacity  of  the  wife  to  hold  a  separate  and 
severable  estate  in  lands  under  a  joint  con- 
veyance to  both.  The  alleged  incapacity  of 
a  wife  to  take  and  hold  lands  conveyed  to 
husband  and  wife  as  joint  tenant  or  tenant 
in  common  with  him  seems  inconsistent  with 
the  doctrine  which  has  finally  obtained,— 
that  by  express  words  of  a  grant  or  devise  to 
husband  and  wife  that  species  of  tenure 
would  be  created.     This  was  pointed  out  in 


Miner  v.  Brown,  188  N.  Y.  808,  and  authorl- 
ties  were  cited  to  show  that,  where  the  in- 
tention disclosed  by  the  deed  or  will  was  to 
create  a  tenancy  in  common,  that  estate  would 
be  created.  1^  also  MeDermott  v.  French^ 
15  N.  J.  Eq.  78;  Waleg  v.  Coffln,  18  Allen, 
218 :  1  Washb.  Real  Prop.  425.  There  is  a 
tendency  now  to  regard  the  creation  of  an 
estate  by  the  entirety  as  resting  upon  a  rule 
of  construction  rather  than  upon  a  rule  of 
law,  and  to  regard  the  intention  as  disclosed 
by  the  deed  or  will  creating  it  as  the  gov- 
erning rule  for  determining  whether  that  es- 
tate was  created  rather  than  a  joint  tenancy 
or  tenancy  in  common.  8ee  &  March,  L. 
K.  27  Ch.  Div.  166,  and  cases  before  cited. 
It  was  conceded  under  the  old  law  that  hus- 
band and  wife,  who  were  joint  tenants  or 
tenants  in  common  of  lands  before  marriage, 
remained  so  afterwards.  Co.  Litt.  1876.  It 
would  seem  to  follow  that  there  was  no  gener- 
al incapacity  in  the  wife  to  hold  lands  with 
the  husband  In  joint  tenancy  or  as  tenant  in 
common.  The  ouality  of  the  estate  held  by 
husband  and  wife  as  tenants  bv  the  entirety, 
in  the  aspect  of  its  inseverability,  has  been 
adverted  to.  But  it  is  important,  in  view 
of  the  subsequent  discussion,  to  observe  that 
the  wife,  as  well  as  the  husband,  took  an 
estate  under  a  grant  to  both.  Each  was  said 
to  be  seised  of  the  whole,  and  not  of  any 
separate  part.    Neither  could  convey  his  or 


or  dvl),  as  banishment,  Margarie  de  Moss's  Oaae, 
mcpra.  Bee  also  Wrlirbt  v.  Wiiflrbt,  2  Desausa  Eq. 
24Z  (1804),  and  Trouflrhton  v.  Hill,  2  Hay  w.  (N.  C.) 
406  (1806),  where  oases  whiob  do  not  relate  to  en- 
tirety are  cited  from  2  Venn,  imu  and  2  Bos.  ft  P.  SSS. 

And  this  holds,  though  the  estate  was  the  gift  of 
tbe  parent  of  the  spoose  first  dying.  Barnes  v. 
Loyd,  Gamer  v.  Jones,  and  Bobioson  v.  Eagle, 
supra. 

And  though  the  wife  surviving  accepted  dower 
out  of  tbe  estate  as  if  it  had  been  her  hu8band*s,~ 
at  least  under  the  special  olrcumstanoes  of  Falls  v. 
Hawthorn,  80  Ind.  444  a688). 

And  (as  against  the  husband^s  representatives 
and  creditors)  though  she  baa  brougbt  a  partition 
auit  on  tbe  supposition  that  the  property  was  her 
husbaod's,  and  has  accepted  a  purparty  allotted  to 
her  in  that  suit.  Simpson  v.  Pearson,  81  Ind.  1, 09 
Am.  Bee  977  (1800). 

And  though  she  and  her  husband  had  repre- 
sented to  one  who  was  about  tu  lend  him  money 
tbat  both  were  interested  in  the  estate,  for  such  a 
statement  will  not  be  held  to  imply  tbat  they 
•owned  it  in  shares.  Gkirdonier  v.  Furey,  fiO  Hun, 
«(1888). 

But  the  bringing  of  a  partition  suit  and  accepting 
«f  a  purparty  as  above  would  bar  her  rights  as 
against  a  party  to  tbe  suit,  or  any  one  who  was  de- 
ceived by  tbe  partition.  Simpson  v.  Pearson, 
siipnx  {dictum). 

This  survivorship  is  not  a  species  of  inberltanoe 
from  tbe  spouse  first  dying  nor  included  In  the  laws 
regulating  inheritance.  Barnes  v.  Loyd,  supra; 
Tsui  V.  Campbell,  7  Terg.  880,  27  Am.  Dec.  608 
0853). 

Hence,  a  clause  in  an  inheritance  act  entitling 
tbe  half  lilood  to  inherit  does  not  entitle  the  heirs  of 
the  spouse  first  dying,  who  are  of  half  blood  to  the 
heirs  of  the  spouse  last  dying,  but  are  merely  step- 
children of  tbe  spouse  last  dying,  to  Inherit  from 
tbe  lafft- mentioned  spouse.  Baroes  v.  Loyd.  supra. 
<Tbe  clause  would  entitle  the  step-brorhers  and 
step-sisters  of  tbe  spouse  last  <|ying  to  inherit.) 

Abandonment  of  the  wife  by  the  husband  Is  not 
^  L.  R  A. 


equivalent  to  his  dvfl  death.  For  example,"  ft  did 
not  preclude  him.  before  tbe  married  women*s 
acts,  from  giving  valid  receipts  for  rents  due  out 
of  her  property.  Haralson  v.Bridges,  14  111.  87  (1862). 

A  widow  entitled  by  survivorship  to  entirety 
property  in  a  state  where  homestead  laws  prevail 
cannot  be  compelled  toaooepi  homestead  rights 
instead  (Chambers  v.  Chambers,  08  Tenn.707  (1886);) 
nor  is  she  entitled  to  do  so.    IMd.  (dictum). 

A  spouse  entitle  by  survivorship  to  a  rent 
charge  held  by  entireties  is  entitled  also  to  ar- 
rears thereof  unpaid  at  tbe  death  of  the  other 
spouse.  Temple  v.  Temple,  Cro.  Elis.  701  (1001); 
Browne  v.  Dunnery,  Hob.  208  (1617),  Brownl.  pt.  1« 
p.  171(1618). 

Tbe  spouse  surviving  takes  discharged  from  all 
encumbrances  and  partial  interests  created  by  the 
spouse  first  dying.   Seein/ro. 

Fet  a  widow  oould  confirm  a  lease  made  by  her 
husband  of  her  property  (Brown  v.  Lindsay,  2  Hill, 
Eq.  542,  Riley,  Eq.  07  (1837),  and  therefore,  presum- 
ably, of  tbe  entirety  property. 

And  she  may  maintain  an  action  for  waste  against 
a  tenant  holding  under  a  lease  made  by  her  and  her 
husband  Jointly  (21  Hen.  YL,  24  C!,  pt.  6  (dfctunD^) 
and  therefore,  presumably. against  a  tenant  holding 
under  a  lease  made  by  him  alone  whlob  she  has 
confirmed. 

Yet  in  Kip  v.  Kip.  88  N.  J.  Eq.  218  a880),  she  was 
held  not  entitled  to  share  in  the  purchase  money 
arising  from  a  sale  by  her  husband  alone  of  the 
entirety  property,  but  merely  to  bold  or  claim  pos- 
session against  the  purchaser. 

And  a  widow  succeeding  by  survivorship  to  a 
life  estate  whiob  she  and  her  husband  held  by  en- 
tireties, and  accepting  and  occupying  the  estate 
after  his  death,  is  responsible  to  tbe  reversioner  for 
wastt;  committed  by  her  husband  in  his  lifetime 
21  Hen.  VI.  24  B.  pi.  6  {dictum,  where  tbe  negative 
is  omitied  before  the  word  '^occupy.**  It  is  sup- 
plied in  Brooke,  Abr.  Barre.  27). 

Tbe  spouse  surviving  also  takes  discharged 
from  all  encumbrances  and  transmissions  by  act  of 
law  from  the  spouse  first  dying. 
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her  inteiMt  to  the  prejudice  of  the  right  of 
Baryiyorship  in  the  other.  The  common  law, 
however,  wholly  ignored  this  principle  of 
equality  between  husband  and  wife  in  regu- 
lating the  rights  of  the  parties  to  the  enjoy- 
ment of  the  estate  during  the  joint  lives. 
Thev  were  not  regarded  as  having  a  joint 
seisin  or  a  joint  possession  for  the  purpose 
of  the  use  during  coverture.  The  husband 
was  held  to  be  entitled  to  the  full  control, 
and  to  take  the  rents  snd  profits  of  the  land, 
during  the  joint  lives,  to  the  exclusion  of 
the  wife ;  and  he  had  power  to  sell,  mortgage, 
or  lease  for  the  same  period ;  and  this  life 
interest  was,  according  to  the  weight  of  au- 
thority, subject  to  the  claims  of  his  credit- 
ors. Barber  v.  Harru,  15  Wend.  615 ;  Jack- 
ton  V.  MeO^nnell,  19  Wend.  175;  Meeker  v. 
Wright,  76  N.  Y.  262;  BertUs  v.  Nunan, 
supra;  Ames  v.  Norman,  4  Sneed,  688,  70 
Am.  Dec.  269 ;  Prap  v.  Stebbine,  141  Mass. 
219,  56  Am.  Rep.  462.  But  the  right  of  the 
husband  at  common  law  to  take  the  rents  and 
profits  of  lands  held  by  him  and  his  wife  as 
tenants  by  the  entirety,  during  coverture, 
and  to  assign  and  dispose  of  them  during 
that  period,  did  not,  we  apprehend,  spring 
from  the  peculiar  nature  of  this  estate.  He 
acquired  no  such  right  by  force  of  the  con- 
veyance itself,  and  it  was  not  an  incident 
thereto.  It  was  a  right  which  followed  the 
conveyance  and  inured  to  the  husband  from 


the  general  principle  of  the  common  lair 
which  vested  in  the  husband,  jure  uxorie^ 
the  rents  and  profits  of  his  wife's  lands  dur- 
ing their  ioint  lives.     2  Kent,  Com.  180;. 
Stewart,  flush.  &  W.  g  808.     The  husband 
took  the  rents  and  profits  of  lands  held  ix^ 
entirety  upon  the  same  right  that  he  took 
the  rents  and  profits  of  her  other  real  estate, 
whether  held  by  a  sole  or  joint  title,  namely, 
his  right  as  husband.    In  none  of  the  defini- 
tions of  tenancies  by  entireties  have  we  found> 
anv  suggestion  that  this  was  one  of  the  in- 
cidents or  characteristics  of  such  estates,  and. 
we  think  it  is  plain,  both  upon  reason  and 
analogy,  that  it  had  its  origin  in  those  harsh, 
principles  of  common  law  which  destroyed 
lor  most  purposes  the  legal  identity  of  the- 
wife,  and  subjected  her  person  and  property 
to  the  control  of  her  husband. 

In  considering  what  effect,  If  any,  the  legis- 
lation in  this  state  has  had  upon  the  right 
of  the  husband  to  the  rents,  profits,  and  con- 
trol of  lands  held  by  him  and  his  wife  ixh 
entirety  during  their  joint  lives,  it  is  im- 
portant to  regard,  not  only  the  language, 
but  the  spirit,  of  the  new  enactments.     The- 
sole  purpose  of  the  original  statute  of  184t^ 
was  to  secure  to  marrid  women  the  enjoy- 
ment of  their  real  and  personal  property 
which  belonged  to  them  at  the  time  of  their 
marriage,   or  which  they   might  thereafter 
acquire  by  gift,  grant,  or  bequest  from  third 


Oonsequeotly  a  forfeiture  under  the  feudal  ]aw 
did  not  bar  the  wife  survlvlog',  though  she  bad 
ooncurred  in  it,  because,  owiuflr  to  her  ooverture, 
it  was  regarded  as  the  act  of  her  husband  only. 

For  example,  husband  and  wife,  tenants  for  life 
by  entireties,  defendlnsr  a  real  action  and  praying 
aid  of  one  who  was  not  the  reversioner,  did  not 
thereby  bar  the  title  of  the  wife  if  she  survived. 
16  Edw.  TV.  29,  pi.  10  idictwm). 

And  husband  and  wife  tenanfs  for  life  by  en- 
tireties making  a  f eoifment  in  fee  did  not  thereby 
bar  the  wife  If  she  survived,  although  the  rever- 
sioner had  entered  and  become  an  idiot  and  the 
land  has  passed  into  the  custody  of  the  King.  29 
Lib.  Ass.  48. 

And  the  lord  of  a  villein  whose  wife  was  free 
could  not  retain  the  entirety  estate  against  her  sur- 
viving.   Oo.  Lift.  187Z>. 

And  the  creditors  of  the  husband,  and  those  pur- 
chasing under  an  execution  levied  at  their  suit 
have  no  claim  against  the  estate  after  his  death,  if 
the  wife  survive.  Simpson  v.  Pearson,  81  Ind.  1. 99 
Am.  Dec.  577  (1808);  Beach  v.  Holilscer,  8  flun.  619, 
6  Thorn  p.  &  C.  668  a876):  French  v.  Mehan,  66  Pa. 
286  (1867;:  Brownson  v.  Hull,  16  Yt.  809.  42  Am.  Dec. 
617  (1844);  Ketchum  v.  Walsworih,  6  Wis.  96, 68  Am. 
Deo.  49(1861). 

Unless  the  esiAte  had  been  conveyed  to  the 
spouses  in  order  to  defraud  the  husband^s  creditors* 
in  which  case  she  is  tarred  to  the  extent  of  the 
money  supplied  by  him  for  the  purchase  of  it. 
Newlove  v.  Callaghan,  86  Mich.  801  (1881),  affirming 
Id.  297  (18911. 

The  enforcement  of  a  lien  for  public  improve- 
ments against  an  estate  by  entireties  will  not  be 
enjoined  on  a  mere  allegation  that  judftment  was 
not  taken  against  the  wife  because  a  personal 
Judgment  is  not  necessary,  and  if  she  was  a  party  to 
the  action  she  would  be  bound  by  the  Judgment 
against  the  property.  Barren  Creek  Ditching  Co. 
V.  Beck,  99  Ind.  250. 

8o,  the  title  of  the  spouse  survlvinir  is  preferred 
to  that  of  the  Crown  or  state  claiming  the  interest 
80  L.  R  A. 


of  the  spouse  who  dies  first  as  escheated.   Jaoob» 
V.  Miller.  60  Mich.  119  (1888)  (die<vm). 

The  claim  by  survivorship  holds  good,  notwith- 
standing a  statute  abolishing  survivorship  between- 
Joint  tenants,  even  though  it  does  not  expreasly 
except  hu8band  and  wife.  Harrison  v.  Bay,  106  N.. 
C.  216,  11  L.  R.  A.  722  (1881);  Rogers  v.  Grtder.  1 
Dana,  242  (1888). 

Ban  ton  v.  Campbell,  9  R.  Mun.  687  (1849),  Is  some- 
times referred  to  on  this  subject,  but  seems  rather- 
to  have  depended  on  the  fact  that  the  equitable- 
estate  was  in  the  wife  only. 

The  wife  surviving  was  barred  from  acquiring  a. 
term  of  years  vested  In  her  and  her  husband  by 
entireties  by  a  forfeiture  thereof  Incurred  by  him 
in  his  lifetime  or  at  his  death,  no  doubt  because  he 
oould  absolutely  dispose  of  the  term,— for  ex- 
ample, a  term  so  held  by  them  and  forfeited  by  his^ 
suicide.    Hales  v.  Petit,  1  Plowd.  258  (1562}. 

The  heirs  of  the  surviving  spouse  may  inherit- 
under  a  limitation  to  the  spouses  and  their  heirs* 
though  the  spouse  who  died  first  may  have  been 
attainted,  and  therefore  incapable  of  having  an 
heir,  whether  the  attainder  was  for  treason  (Ocie^* 
Case,  cited  In  Co.  Litt.  187  a«  2»,  or  for  felony.  4- 
Lib.  Ass.  pL  4. 

But  they  cannot  take  under  a  limitation  to  the- 
spouses  and  the  heirs  of  their  bodies  <at  least  in  an 
entailable  estate),  unless  they  are  capable  of  in* 
heriting  to  both.    Beaumont*s  Case,  9  Coke,  140a,. 
141a  a6]3);   Greneley's  Case,  8  Coke,  715  (1610);  1 
Leon.  167,  case  221,  and  see  Jenk.  Cent.  61A,  28. 

V.  Opei  nJLion  of  technical  rtiZes  on  the  entt/rety  ettate, 
a.  Rvie  in  SheUey^a  Case, 

A  limitation  of  realty,  situate  in  a  state  where 
the  rule  in  fihelley^s  Case,  1  Coke,  88  (1679),  prevails^ 
to  the  husband  and  wife  with  remainder  to  their 
heirs,  vests  the  whole  fee  in  them  by  entiretlee^ 
Auman  v.  A u man,  21  Pa.  318  (1858). 

A  limitation  to  them,  providing  t-bat  after  the- 
death  of  either  the  estate  shall  go  to  the  survivor*, 
and  that  after  the  death  of  the  survivor  It  shall  b» 
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penons,  and  to  abrogate  the  common- law 
right  of  the  husband  in  and  to  the  real  and 
persoDal  property  of  the  wife.  The  right  to 
the  rents  and  profits  of  her  lands,  jurs  uxorU^ 
during  the  joint  lives,  was  completely  swept 
away,  not  by  express  enactment,  but  as  a 
necessary  consequence  of  investing  her  with 
the  beneficial  use  of  her  own  property,  free 
from  his  control.  Subsequent  legislation 
confirmed  her  rights  as  defined  by  the  act  of 
1848,  and  enlarged  them  in  other  directions, 
but  the  act  of  1848  was  the  seed  froni  which 
all  the  subsequent  legislation  sprung.  This 
legislation  rendered  unnecessary  any  longer 
the  cumbrous  mechanism  of  settlements  or 
resort  to  the  Imperfect  powers  of  courts  of 
chancery  to  secure  to  married  women  the 
enjoyment  of  their  own  property.  In  deter- 
mining the  question  now  before  us,  too  much 
emphasis  cannot  be  placed  upon  the  fact  that 
the  legislation  of  1848  and  the  subsequent 
vears  uprooted  the  principle  of  the  common 
law,  hoary  with  age,  which  vested  in  the 
husband,  by  virtue  of  the  marriage  relation, 
control  of  the  property  of  his  wife  and  the 
right  to  exclude  her  from  its  enjoyment.  If 
it  is  still  held,  notwithstanding  this  legis- 
lation, that  the  husband  talces  the  whole  rents 
and  profits,  during  coverture,  in  lauds  held 
in  entiretv,  and  may  exclude  the  wife  from 
any  participation  therein,  an  exception  is 
allowed,  standing  upon  no  principle,  and 


it  deprives  the  wife,  although  she  has  an 
undoubted  interest  and  estate  in  the  land, 
from  any  benefit  thereof  during  the  lives  of 
both.  There  are,  as  we  can  perceive,  but  two 
other  alternatives,— either  the  rents  and  prof- 
its follow  the  nature  of  the  estate,  and  caa 
neither  be  disposed  of  nor  charged  except  by 
the  joint  act  of  both  husband  and  wife,  whico 
seems  to  be  the  view  talien  in  McOurdy  v. 
Canning,  64  Pa.  89;  or  the  parties  become 
tenants  in  common  or  loint  tenanu  of  the 
use,  each  bei ag  entitled  to  one  half  of  the 
rents  and  profits  during  the  joint  lives,  with 
power  to  each  to  dispose  of  or  to  charge  hia 
or  her  moiety  during  the  same  period,  which 
seems  to  be  the  view  taken  in  Buttlar  v. 
BmnUath,  42  N.  J.  £q.  051.  59  Am.  Rep. 
52.  We  think  the  rule  adopted  in  New  Jer- 
sey best  reconciles  the  difficulties  surround- 
ing the  subject.  The  estate  granted  is  not 
thereby  changed.  It  leaves  It  untouched, 
with  all  its  common- law  incidents.  It  deala 
with  the  rents  and  profits  and  the  use  and 
control  of  the  estate  during  coverture  only, 
and  gives  to  each  party  equal  rights  so  long" 
as  the  question  of  survivorship  is  in  abeyance, 
thereby  conforming  to  the  intentiun  of  the 
new  legislation  to  take  away  the  husband'a 
riiirht,  jur^  vzarU,  in  his  wife's  property, 
and  to  enable  the  wife  to  have  and  enjoy 
**  whatever  estate  she  gets  by  any  conveyance 
made  to  her,  or  to  her  and  others  Jointly, 


divided  amooff  the  heirs  of  both,  gives  an  estate 
for  their  lives  to  them,  and  a  ooDtinvent  remainder 
in  fee  to  their  beizs.  Hadlook  v.  Gray,  104  Ind.  fi06 
(1885). 

A  limitation  to  them,  and  after  the  death  of  the 
survivor  to  the  rlpht  heirs  of  both,  fxasses  an  estate 
to  them  by  entireiies  in  fee.  Greeo,  Oew,  v.  Kinff, 
t  W.  Bl.  1211  (1778). 

Bot  a  limitation  very  slijrhtly  difTerioiirfrom  this 
was  held  in  Doe,  Dormer,  v.  Wilson,  4  Barn,  ft  Aid. 
806  (IBSlu  to  pass  It  to  them  for  their  lives  with  oon- 
tJnaent  remainder  in  fee  to  the  survivor. 

A  limitation  to  one  spouse,  with  remainder  to  the 
heirs  of  both,  passes  one  undivided  share  to  the 
former  spouse  in  fee,  and  upon  her  death  it  will 
paM  to  her  heirs  although  the  other  is  In  possession. 
Anonymous,  8  Leon,  i,  case  10  (1KB), 

A  devise  to  husband  and  wife  and  their  children 
and  their  children's  children  forever,  prohibltinir 
oonreyance  by  the  husband  and  wife,  gives  them 
an  estate  by  entireties  for  life  with  estate  tail  to 
children.  Peterborough  Real  Estate  Invest.  Cow  v. 
Patierson,  ISOnt.  Rep.  142  (1887). 

b.  ^sf0ier> 

A  conveyance  u>  both  spouses  by  entireties  in  fee 
was  held  in  Purefoy  v.  Rogers,  2  Saund.  888Z>,  887 
0870',  to  merge  an  estate  for  life  then  already 
vested  In  the  wife,  subject,  however,  to  be  devested 
by  her  disagreeing  to  the  conveyance  after  ner 
husband's  death.  It  does  not  seem  possible  to 
reconcile  this  with  the  statement  In  Littleton.  62&, 
and  Co.  Litt.  ;B90b.  that  there  is  no  merger.  Little- 
ton and  Coke  refer  to  instances  In  whlcb  the  subse- 
quent oonreyance  purports  to  operate  by  way  of 
eonflnnation,  but  this  can  hardly  be  essential,  sinoe 
the  operation  is  to  enlarge,  not  confirm,  the  estate. 
Coke  cites  18  Hen.  YL  Beleaaeu;  9  Edw.  IV.  18;  8 
Bdw.  UL  0;  17  Edw.  IIL  Kb. 

In  Bomar  v.  Hulllns,  4  Rich.  Bq.  80  (1851),  it  was 
held  that  there  was  no  merger,  either  as  regards 
the  legal  or  the  equitable  estate. 

8uch  a  conveyance  would  have  merged  the  wife's 


previous  estate  for  years  before  the  married 
women's  acts,  because  the  bu^tmnd  had  an  absolute 
power  of  disposing  of  it,  and  therefore  of  merging 
it,  by  sooepting  a  larger  estate  to  himself.  Lltt» 
M8,  explained  In  Co.  Lltt  tnb, 

o.  Kqtiity  to  a  teUlemenL 

A  married  woman  has  not  an  equity  to  a  settle- 
ment out  of  an  entirety  esute.  Ward  v.  Ward«  L» 
R.  14  Ch.  DIv.  608, 49  L.  J.  Ch.  400,  42  L.  T.  N.  S.  fie8» 
28  Week.  Rep.  948  (1879),  and  authorities  there  cItedL 

d.  Femlor's  lien. 

A  vendor's  lien  for  unpaid  purchase  money 
against  an  estate  told  and  conveyed  by  entireties 
holds  good  against  the  wife  surviving.  Anderson 
V.  Tannehill,  42  Ind.  141  (1878). 

e.  NoUee. 

Notice  given  to  a  husband  of  an  equitable  olaim, 
affecting  property  which  he  and  his  wife  purchase^ 
and  in  which  they  obtain  the  legal  estate,is  not  oper- 
ative against  the  wife,— especially  If  the  purchase 
money  was  hers.  Snyder  v.  Sponable,  1  Hill,  MT 
(1841).  Qiicrre,  whether,  since  the  married  women's 
sets,  he  could  not  be  deemed  her  agent  if  he  nego- 
tiated the  purchase.  Before  these  acts  she  could 
not  appoint  an  sgent. 

f.  Homei^ad  eacempHon, 

A  statute  exempting  homestead  ^or  real  estate** 
in  the  possession  of  or  belonging  to  the  head  of  a 
family  from  debts  includes  an  entirety  estate,  even 
when,  after  a  divorce,  such  homestead  rights,  if 
any,  as  may  exist  in  the  property  have  been  trans- 
ferred, by  decree,  to  the  wife.  Jacks ou  v.  Shelton* 
SOTenn.  82  (1890).  The  point,  however,  cannot  be 
considered  as  concluded  by  this  decision,  as  two  of 
the  Judges  dissented,  and  gave  strong  reasons. 

Buch  an  exemption  was  held  applicable  to  en* 
tirety  property.  Bennett  v.  Child,  19  Wis.  888,  88 
Am.  Dea  802  (1866). 

g.  ConttrueUon  cf  statutes. 

A  remedial  statute  respecting  estates  held  in 
right  of  the  wife  extends  also  to  estates  by  en- 
drety.    Greneley's  Case,  8  Coke,  71  B  (1810).   Bee 
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«nd  does  not  enlarge  or  dim! nigh  that  estate. " 
The  rule  in  Pennsylvania  not  only  deprives 
the  husband  of  his  common*  law  right  to  the 
enjoyment  of  the  whole  rents  and  profits,  but 
of  the  enjoyment  of  any  share  thereof,  ex- 
cept with  the  concurrence  and  permission  of 
his  wife. 

The  conclusion  we  have  reached  requires 
«  reversal  of  the  judgment  below  so  far  as 
It  adjudges  that  the  mortgage  executed  by 
the  husband  to  the  plaintiff,  and  the  sale 
thereunder,  vested  in  the  plaintiff  the  ri^ht 
to  the  possession  of  the  whole  estate  during 
the  joint  lives  of  Mr.  and  Mrs.  Fisher.  The 
husband  had  a  right  to  mortgage  his  inter- 
:est,  which  was  a  right  to  the  use  of  an  un- 
divided half  of  the  estate  during  the  joint 
lives,  and  to  the  fee  in  case  he  survived  his 


wife;  and  by  the  foreclosure  and  sale  the 
plaintiff  acquired  this  interest,  and  became  a 
tenant,  in  common  with  the  wife,  of  the  prem- 
ises, subject  to  her  ri^ht  of  survivorship. 
The  opinion  of  the  general  term  exhibits 
with  great  clearness  the  reasons  upon  which 
it  was  held  that  a  conveyance  or  mortgage 
bv  the  husband  without  restrictive  woida 
binds  the  fee  in  case  he  survives  the  wife. 
See  1  Washb.  Real  Prop.  425;  1  Preston, 
Estates,  185 ;  Ames  v.  Norman,  supra, 

ThA  judgment  below  ehoiUd  be  modified  ia 
accordance  with  this  opinion,  and,  as  modi- 
fied, affirmed,  without  costs  to  either  party. 

All  concur,  except  Hai^fhtv  J.,  not  sit- 
ting. 


also  Gorinth  v.  Emery,  68  Yt.  606  asOl);  Ames  v. 
Norman,  4  Sneed,  688, 70  Am.  Dea  269  (18^"). 

See  also  infra^  YL  b,  as  to  oonstruotion  of  stat- 
utes on  the  subject  of  entirety  estates. 

VL    Where  and  to  what  extent  entirety  eetaiea 

eaeiat, 

a.  Liat  of  states^  etc. 

UngUokd  BAd  Ireland.  A  limitation  to 
hustiand  and  wife,  contained  In  a  testamentary 
disposition  made  by  one  dylngr  after  1882,  or  In  a 
disposition  made  after  that  date,  creates,  not  an 
entirety  estate,  but  a  Joint  tenancy  or  tenancy  in 
common  as  between  other  persons;  and  this  by 
force  of  the  married  women's  acts.  Tbornley  v. 
Thomley  (1808)  2  Gta.  280;  Be  March,  L.  B.  27  Ch. 
iMv.  166.  64  L.  J.  Cb.  148,  61  L.  T.  K.  B.  880,  8S  Week. 
Rep.  241  (1884)  interpreted,  Judd  v.  Buck  well,  L.  B. 
a0Ch.Div.  148,67L.J.C»].774,6e  L.T.N.S.  128,86 
Week.  Kep.  7120888). 

Limitations  in  earlier  dispositions  created  an  en- 
tirety estate,  or  an  estate  In  common,  accordinflr  as 
they  would  have  created  Joint  tenancy  or  tenancy 
In  common  between  other  persons.   See  infra,  IX. 

Canada.  The  married  women^s  acts  abolish 
entireties  in  estates  thereafter  created.  Re  Wilson 
A  T.  I.  Electric  Light  Co.  20  Ont.  Bep.  807  (1801), 
overruling,  without  referring  to,  Leitch  v.  Mo- 
Lellan.  2  Ont  Bep.  687  0888). 

There  was  a  qucere  as  to  the  point  in  Griffin  v. 
Patterson,  46  0.  C.  Q.  a  654  (1881). 

But  the  statute  providing  that  on  a  grant  to  sev- 
eral they  should  take  as  tenantcln  common  and 
not  as  Joint  tenants  does  not  apply  to  entireties. 
Be  Shaver,  81 U.  C.  Q.  B.  603  (1881). 

Alabama.  A  limitation  since  the  married 
women's  acts  creates  always  an  estate  in  common. 
Donegan  v.  Donegan  (Ala.)  16  So.  Bep.  828  (1884). 

A  limitation  previously  created  an  entirety. 
Baker  v.  Prewitt,  64  Ala.  661  (1879). 

Arkansas*  A  limitation  creates  an  entirety, 
though  made  since  the  married  women's  clause, 
and  since  the  abolition  of  Joint  tenancy.  Bobinson 
V.  Eagle,  28  Ark.  202  (1874>. 

California.  Bntirety  estates  never  existed. 
The  rights  of  spouses  were  regulated  by  statute  (1st 
Sess.  chap.  108;  Glvll  Code,  683)  before  the  adop- 
tion of  English  law,  and  since  then  that  statute  has 
been  continued.  Be  Buchanan^  Estate,  8  OaL  608 
<1857). 

Connecticai.  Bntirety  estates  never  existed, 
nor  did  survivorship  attach  on  Joint  tenancy.  This 
was  owing  to  local  custom.  Wblttesley  v.  Fuller, 
11  Conn.  ai7  (1888);  Phelps  ▼.  Jepson,  1  Boot,  48, 1 
Am.  Dec.  38  (1796>. 

But  a  special  limitation  may  produce  the  effect  of 
«n  entirety.  Infra,  YIIL  b,  6,  citing  Bartholomew 
V.  Musy,  61  Conn.  887  (1802). 

SO  L.  R.  A. 


Georg^ia*  There  is  no  distinct  decision  respect- 
ing entirety  estates  on  other  grounds,  although 
Scott  V.  Causey,  80  GkL  748  0802),  is  decided,  appar- 
ently at  least  in  part,  in  favor  of  survivorship  to  s 
husband  under  a  deed  to  him  and  his  wife. 

Tn  Kempton  v.  Halloweli,  24  Ga.  62, 71  Am.  Deo. 
IDS  (1868),  a  deed  of  marriage  settlement  conveying 
land  for  Joint  use  of  husband  and  wife  was  held  to 
give  her  the  equivalent  of  a  separate  estate  in  one 
half  of  the  property. 

Illinois*  Limitations  since  the  married  wom- 
en^s  acts  make  the  spouses  tenants  in  oommoa 
without  sorTlvorship,  Cooper  v.  Cooper,  70  UU 
67  (1876). 

Limitations  before  those  acts  made  them  tenants 
by  entirety.  Harrer  v.  Wallner,  80  111.  197  (1875); 
Almond  v.  Bonnell,  76  IlL  686  (1876);  Mariner  v. 
Saunders,  10  U).  124  (1868)  (where  from  p.  126,  it 
would  seem  that  the  conveyance  of  one  spouse 
would  not  bind  him  surviving);  Pyle  v.  Oustatt,  Itt 
III.  200  aSTO). 

Twaiia-w^  Limitations,  whether  before  or  since 
the  married  women's  acts,  make  them  tenants  by 
entireties,  and  give  them  an  estate,  which  neither 
alone  can  affect.  Chandler  v.  Cheney,  87  Ind.  801 
(1871):  Bevins  v.  Cllne,  21  Ind.  87  (1868)  (dictum). 

KninffniSi  The  common-law  rule  still  exists  and 
the  married  women*s  acts  do  not  affect  it.  fiaJker 
V.  Stewart,  40  Ean.  442, 2  L.  B.  A.  484  (1888). 

Kentudky*  The  common-law  rule  seems  still 
to  exist,  the  statute  of  1786  abolishing  survivorship 
between  Joint  tenants  unless  expressly  provided 
for,  not  extending  to  husband  and  wife.  Bogers  v. 
Grlder,  1  Dana,  242  a888):  Doe,  Boss,  v.  Garrison,  1 
Dana,  86  (1888). 

But  under  limitations  made  since  1860  a  special 
expression  of  intention  is  necessary,— otherwise 
they  take  in  oommon.  BUlott  v.  Kichols,  4  Bush* 
602a868). 

Maine*  No  later  decision  has  been  found  than 
Harding  v.  Springer,  In  1837, 14  He.  407, 81  Am.  Dec 
61,  when  they  took  by  entireties;  but  since  1884  an 
Intention  to  that  effect  must  be  expressed, 

Maryland*  They  took  by  enthretiee  in  1874 
(Marburg  v.  Cole,  40  Md.  402, 88  Am.  Bep.  286  a878) ;) 
and  no  alteration  seems  to  have  been  made  to  1888. 
Later  statutes  not  to  hand. 

Massaehosetts*  Limitations  to  husband  and 
wife  since  1886  make  them  tenants  in  oommon,  but 
before  that  date  they  were  tenants  by  entireties. 
Shaw  V.  Hearsay,  6  Mass.  621  (1800);  Pray  v.  Steb- 
blns.  141  Mass.  218, 56  Am.  Bep.  462  (1886);  Wales  ▼• 
CoflBn,  18  Allen,  218  (1806). 

Michig;an*  Limitations  to  husband  and  wife 
create  the  entirety  estate.  Be  Lewis^  Appeal,  8S 
Mich.  840  (1891)  (expressly  overruling  the  diettcm  in 
Dowling  V.  Salllotte,  88  Mich.  186  (1800));  Yinton  v* 
Beamer,  65  Mioh.  660  (1886):  Manwaiing  v.  Powell, 
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TENNESSEE  SUPREME  COURT. 


COLE  MANUFACTURING  COMPANY 

V. 

W.  A.  COLLIER  and  Wife,  Appti. 
( Tenn. ..) 

1  •  The  efaar aeter  of  an  estate  as  one  by 
entirety  is  not  ehani^  by  the  face  that 
the  deed  oontalns  a  proviso  that  in  the  event  the 

t  wife  should  survive  the  husband  '"she  shall  have 
the  use  and  eo joymeot  of  said  land,"  and  **at  her 
death  the  estate  In  remainder  is  to  ffo  to  her 
children  by  the  said  husband.*' 

S.  A  statute  provldinfl^  that  the  hus- 
band and  wife  shall  not  be  ejeeted 
tram  the  wifb*s  real  estate  by  virtue  of 


any  Judgment  against  him  wfll  apply  to  estates 
by  entirety,  althausrh  the  rule  has  l>een  adopted 
that  the  busbund^s  rights  may  be  seized  and  sold  lu 
such  a  way  that  In  case  he  should  outlive  his  wife 
the  purchaser  will  come  into  possession  of  the 
whole  estate. 

(Juno  6,  laoa.) 

APPEAL  by  defendants  from  a  decree  of 
the  Chancery  Court  for  Shelby  County 
in  ffi^vor  of  plaintiff  in  a  suit  brought  to  ob- 
tain possession  of  certain  real  estate  which  de- 
fendant Mrs.  Collier  claimed  as  tenant  by  en- 
tirety. Betersed. 
The  facts  are  stated  in  the  opinion. 


40  Mich,  m  (1879):  Fisher  ▼.  Provln.  25  Mich.  347 
41872);  Jacobs  v.  Miller.  50  Mioh.  119(1883);  Naylor  v. 
Jf  inock,  96  Utch.  182  41803>. 

Notwithstanding  the  married  women*s  acts.  Nay- 
lor V.  Minock,  supra;  Mxwbl  Ins.  Co.  v.  Uesh,  40 
Mich.  241  aSTB'. 

Mixmesota*  Limitations  to  husband  and  wife 
elDce  I860  make  them  tenants  In  common,  unless  it 
expressly  declared  that  they  are  to  be  joint  ten- 
ants, in  which  they  take  as  joint  tenants  without 
entirety  incidents.  Wilson  v.  Wilson,  43  Minn.  396 
0890). 

And  a  contract  to  convey  is  construed  as  a  con- 
tract to  convey  to  them  in  common.  Wilson  v. 
Flairchild,  45  Minn.  208  (1891j. 

The  effect  of  a  limitation  made  between  18K1  and 
1868  seems  doubtfuL  A  limi'ation  made  before 
1851  makes  them  tenants  by  entireties. 

Mtflirisntppii  Limitations  made  before  1880 
made  them  tenants  by  entireties  (Heminfirway  v. 
Scales,  42  Miss.  1, 2  Am.  Rep.  686.  97  Am.  Dec.  425 
a86Bi:  McDuff  v.  Beaucbaran,  ftO  Mu«.  631  (1874^; 
^resham  y.  King.  65  Miss.  387  1I888) ).  unaffected  by 
ctatutes  construing  conveyances  to  several  as  ere- 
atlnir  a  tenancy  In  common.         9      wi, 

Missouri.  LimltAtions  to  husband  and  wife 
make  them  tenants  by  entireties.  Glheon  v.  Zim- 
merman. 12  Mo.  885.  51  Am.  Dec.  168  (1849);  Ghirner 
T.  Jones.  5:2  Mo.  68  (1873);  Edmondson  v.  Moberly,  98 
Mo.  523  (1889). 

Neir  Hampshire.  Limitations  to  husband 
aud  wife,  since  the  statutes  of  1121,  S  14,  make 
them  tenants  in  common,  though  the  limitations 
be  contained  in  a  will  made  before  the  act  by  a 
testator  dying  after  it,  unless  an  intention  to  ore- 
ate  a  Joint  tenancy  appears.  Clark  v.  Clark,  66^. 
EL109a875). 

A  limitation  before  that  date  made  them  tenants 
by  entireties.  Wentworth  v.  Bemlok,  47  N.  H.  226. 
90  Am.  Dec  673  (1866). 

Nevr  Jersey.  Limitations  since  the  married 
women *s  acts  make  them  tenants  in  common  dur- 
ing the  joint  lifetime  but  with  right  of  survivor- 
«bip.  because  the  object  of  the  acts  is,  not  to  alter 
the  nature  of  the  estate,  but  to  give  the  wife  full 
power  to  dispose  of  her  interest.  Buttlar  v.  Ros- 
«Dblatb.  42  N.  J.  Eq.  651,  50  Am.  Rep.  52  (1887);  Kip 
T.  Kip,  88  N.  J.  Eq.  216  (1880;;  See  v.  Zabriakie,  28  N. 
J.  Eq.  422  (1877). 

Save  as  altered  by  these  acts  entirety  remains  as 
at  common  law.  Washburn  v.  Burns,  34  N.  J.  L. 
18  (1869);  Den,  Harden bergh,  v.  Hardenbergh.  10  N. 
J.  L.  49.  18  Am.  Dec.  371  (1828);  McDermott  v. 
French,  15  N.  J.  Eq.  78  (1862);  Rolies  v.  State  Trust 
Co.  27  N.  J.  Eq.  309  (1K76),— where  the  entirety  estate 
was  for  life. 

New  Tork.  Limitations  since  the  married 
women *s  acts  give  them  each  a  moiety  of  the  rents 
and  prottta  during  the  Joint  lifetime  as  in  New  Jer- 


sey  (HiLSB  ▼.  Fisbkb,  overruling  on  this  point 
Beach  v.  Hollister,  8  Hun,  519.  6  Thomp.  &  C.  568 
(lH7oi:  Berties  v.  Nunan.  92  N.  Y.  162,  44  Am.  Rep. 
361,  12  Abb.  N.  C.  288  (1888);  and  Bram  v.  Bram,  84 
Hun,  487  (188fi>,)  with  survivorship,  as  at  oommon- 
law. 

Notwithstanding  the  statutes  requiring  express 
words  to  make  a  Joint  tenancy.  Jackson,  Stevens, 
V.  Stevens,  16  Johns.  114  (1819;;  Rogers  v.  Benson,  5 
Johns.  Ch.  431  (1821);  Dickinson  v.Codwlse,  1  Sandf. 
Ch.  SS2  (1844);  Earmers'  ft  M.  Nat.  Bank  v.  Gregory, 
49  Barb.  166  (1867). 

North  Carolina*  Limitations  to  husband 
and  wife  make  them  tenants  by  entireties  though 
made  since  the  married  women's  acts.  Gray  ▼• 
Bailey  (N.  a)  28  B.  B.  Rep.  818  (1896);  Simonton  ▼• 
Cornelius,  96  N.  C.  483  (1887);  Harrison  v.  Ray,  108  N. 
C.  215,  U  L.  R.  A.  722  (1891);  Bruce  v.  Nicholson,  109 
N.  C.  202  (1891);  Long  v.  Barnes,  87  N.  C.  829  (1882). 

Ohio.  Entirety  estates  never  existed.  Sergeant 
▼.  Steinberger,  2  Ohio,  805^  16  Am.  Dea  663  (1826); 
Wilson  V.  Fleming.  13  Ohio,  68  (l»64). 

Limitations  which  would  elsewhere  create  entire* 
ty  estates  create  estates  in  common  without  sur- 
vivorship, even  though  expressed  to  be  Joint. 
Farmers*  ft  M.  Nat.  Bank  v.  Wallace,  46  Ohio  Su 
152  (1887);  Penn  v.  Cox,  16  Ohio,  80  (1847). 

Oreffon.  Limitations  to  husbimd  and  wife 
make  them  tenants  by  entireties  notwithstanding 
the  married  women *s  clause  in  the  state  Constitu- 
tion.   Myers  v.  Reed,  17  Fed.  Rep.  401  (1883). 

And  notwithstanding  the  complete  abolition  of 
Joint  tenancy.    Noblitt  v.  Beebe,  23  Or.  4  (1882). 

Pennsylvania.  Limitations  to  husband  and 
wife  make  them  tenants  by  entireties  with  survi- 
vorship, notwithstanding  the  married  womeo*8 
acts,  and  the  abolition  of  survivorship  in  Joint  ten- 
ancies, except  when  created  by  express  words  but 
with  the  same  unity  (in  the  case  of  limitations  since 
the  said  acts>  as  exists  in  Indiana.  Rt  Bramberry^s 
Estate,  156 Pa.  628,  22  L.  U.  A.  504(1893);  McCurdy  v. 
Canning,  64  Pa.  89  (1870);  Diver  v.  Diver.  56  Pa.  106 
(1867):  Boyertown  Nat.  Bank  v.  Hartman,  147  Pa. 
558  (1802). 

South  Carolina.  Limitations  stiU  make  them 
tenants  by  entireties.  Georgia,  C.  &  N.  R.  Co.  ▼. 
Scott,  88S.  C.  84  and  40  (1892;;  Bomar  v.  Muliins,  4 
Rich  Eq.  80  (1861). 

Tenneaeee*  The  same.  CoiiS  Mfo.  Co.  ▼.  Cox#> 
UKB  (Tenn.)  post,  815;  Taul  v.  Campbell.  7  Yerg. 
SaO,  27  Am.  Dec.  60H  (1886);  Chamt>ers  v.  Chambers, 
92  Tenn.  707  (1808);  Ames  v.  Norman.  4  Sneed,  683, 
70  Am.  Dec.  269  (1857;;  Berrigan  v.  Fleming,  2  Lea, 
271  (1879.. 

Texas*  Each  spouse  takes  an  undivided  share, 
unlera  the  case  falls  within  the  community  acta. 
Bradley  v.  Love,  60  Tex.  477  (1883). 

Vermont*    limitations  still  make  them  tenanti 
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Uutm,  Smith  A  TreieTaAt  and  Met- 
ealf  A  Walker*  for  appellants: 

The  deed  vesta  the  title  by  entireties,  and  no 
execution  against  Mr.  Collier  can  deprive  Mra. 
Collier  of  her  possession. 

ArM%  V.  Norman,  4  Sneed,  688,  70  Am. 
Dec  269  (185J);  Act  1849,  chap.  86  (Milliken 
&  Yertrees'  Code,  §  8888);  Taylor  v.  Taylor,  12 
Lea,  490;  Shannon  v.  Enoin,  11  Heisk.  887. 

Messrs,  Thomas  H.  Jackson  and  D.  E« 
Myers  for  appellee. 

Beard*  J.,  delivered  the  opinion  of  the 
court: 

In  1886,  a  deed,  reciting  a  valuable  con- 
Bideration,  was  made  and  delivered  to  the 
defendants,  W.  A.  and  Alice  T.  Collier,  con- 
veying to  them,  as  husband  and  wife,  the 
real  estate  which  is  the  subject  of  this  suit. 
Some  time  thereafter  the  complainant  cor- 
poration, being  a  Judgment  creditor  of  the 
husband,  caus^  an  execution  to  be  issued 
and  levied  on  the  latter's  interest  in  this  real 
estate,  and,  at  the  sale  subsequently  made  by 
virtue  of  this  levy,  became  a  purchaser  of 
the  same.  Having  received  a  deed  from  the 
Bherifl,  this  bill  was  filed,  seeking  the  aid 
of  the  chancery  court  to  eject  Collier  and 
wife  from,  and  to  place  complainant  in  poa- 
session  of,  the  entire  property. 

The  first  question  presented  for  our  con- 
sideration is,  What  interest  did  these  defend- 


ants take  under  the  deed  of  1886?    As  it,  bjr 
express  terms,  conveyed  this  property  to  theso- 
two  j(rantees  as  husband  and  wife,  it  is  con- 
ceded that  its  legal  effect  is  to  create  in  then^ 
an  estate  by  the  entirety,  unless  it  be  that  a 
limitation  imposed  upon  the  tenure  of  Mra. 
Collier,  should  she  outlive  her  husband,  i» 
sufficient  to  change  tiie  character  of  this  es- 
tate.   The  clause  in  the  deed  in  which  thia 
limitation  is   found  is  in  these  words,  tiz.  : 
^'In  the  event  she  shall  survive  the  said  Will- 
iam A.  Collier,  she  shall  have  the  use  and 
enjoyment  of  said  land  and  improvements, 
and  the  rents,  issues,  and  profits  thereof ;  and 
at  her  death  the  estate  in  remainder  is  to  go* 
to  her  children  by  the  said  W.  A.  Collier.* 
No  limitation  is  imposed  by  this  deed  upoik 
the  right  of  survivorship  of  either  the  hus- 
band or  the  wife.     The  longest  liver,  as  be- 
tween tliem,  will  take  the  whole.    The  lim- 
itation is  upon  the  estate  of  the  wife  after 
she  has  taken  by  survivorship,  and  is  thei» 
operative  only  in  the  event  she  should  die 
leaving  children  of  herself  and  W.  A.  Collier 
surviving.     In  other  words,  a  fee  in  an  es- 
tate by  entirety  is  granted  to  Collier  and 
wife ;  but  the  wife's  fee  is  determinable  alone 
upon  the  event  indicated,  she  in  the  mean- 
time havinff  outlived  her  husband.     Such  a 
limitation  does  not  alter  or  modify  the  estate 
which  the  grant! nir  words  have  created. 
In  Coke  on  Littleton  {%  285),  in  speakings 


b7  entireties,  Atwood  v.  Kittell,  9  Ben.  478  a878) 
(where  the  limitations  were  peculiar);  Corinth  v. 
Emery,  68.Vt.  605  (1891);  Brownaon  v.  Hull,  16  Yt. 
809,42  Am.  Deo.  617  (1844). 

NotwithstandlnflT  the  abolition  of  Joint  tenanoy 
vnlesB  created  but  express  words.   Ibid, 

YtpginiA*  Limitations  before  1860  make  them 
tenants  by  entireties.  FRrmers*  Bank  v.  Corder, 
83  W.Va.  282  (1889;;  Thornton  v.  Thornton,  3  Band. 
(Va.)  179  {1«85). 

Wlaeonalii*  Limitations  stlli  make  them  ten- 
ants by  entireties.  Ketcbum  v.  Walsworth,  6  Wis. 
flfi,  68  Am.  Deo.  48  (1861). 

NotwithstandiniT  the  statute  reQuirlnflr  express 
words  to  create  a  joint  tenancy.  12>£d.  See  also 
Bbowb  v.  Baraboo,  pottt  880. 

b.  OonstTuction  of  statutes  affeeting^this  QuesCfon. 

An  enactment  that  estates  are  divided  into  sever- 
alty, joint  tenancy,  and  tenancy  in  common  is  held 
in  Cunada,  Kentucky,  Massachusetts.  MIohlKan, 
Pennsylvania,  Miasourl,  and  New  York  to  aUow  of 
estates  by  entireties,  though  followed  by  an  enact- 
ment that  every  estate  irranted  to  two  or  more  per- 
sons shall  be  in  common  unless  expressly  declared 
to  be  joint.  Miller  v.  Miller,  9  Abb.  Pr.  N.  8. 446 
(1871);  Be  Lewis's  Appeal,  86  Mich.  810  (1891),  ex- 
pressly  overrulinflr  Dowlinflr  v.  Salliotte,  88  Mich. 
183  (1880);  Vinton  ▼.  Beamer,  56  Mich.  668  a886); 
Manwarlng  v.  Powell,  40  Mich.  871  (1879;,  and  other 
oases  in  preceding  division. 

A  similar  enactment  is  held  in  Minnesota  to  sub- 
stitute tenancy  in  common,  or,  if  expressly  so  de- 
clared, joint  tenancy,  but  without  entirety  inci- 
dents.   Wilson  V.  Wilson.  43  Minn.  898  (1890). 

And  this  construction  is  aided  by  the  repeal  of  an 
exception  of  the  case  of  husband  and  wife  and  by 
enactments  placing  married  women  in  the  position 
of  unmarried  women,  thus  abolishing  the  unity  of 
person  between  spouses,   ibid. 

An  enactment  that  limitations  shall  not  create 
joint  tenancies  is  construed  as  not  including  estates 
by  entireties  under  that  term.   Marburg  v.  Cole,  49 

80  L.K.  A. 


Md.  402, 88  Am.  Rep.  266  (1878);  Robinson  v.  Baglew 
29Ark.2(»a874);  Miller  v.  MlUer.vupra;  KobUttv» 
Beebe,  28  Or.  4  (1888). 

An  enactment  that  the  estate  of  a  joint  tenant 
shall  on  his  death  devolve  as  if  he  were  tenant  Id 
common  is  construed  as  not  including  an  estate  hy 
entireties.  McCurdy  v.  Canning,  64  Pa.  41  (1870)^ 
Den,  Motley,  v.Whitemore,  2  Dev.  &  B.  L.  687a887)^ 
Thornton  v.  Thornton,  8  Rand.  (Va.)  179a835)i 
Thomas  v.  DeBaum,  14  N.  J.  £q.  87  (1801);  and  ae& 
supra,  rv.  Survivorship. 

And  of  course  this  much  more  holds  If  the  stat-> 
ute  expressly  excepts  the  case  of  husband  anA 
wife.  Chandler  v.  Cheney,  87  Ind.  410  rl871  u  Carver 
V.  Smith,  90  Ind.  224, 46  Am.  Rep.  210 (1883);  DowUnir 
V.  SalUotte,  88  Mich.  131  (1890). 

Though  the  effect  of  their  being  husband  an<l 
wife  did  not  appear  on  the  oonvejranoe.  Dowllng- 
V.  Salliotte,  tntpra. 

See  more  on  this  subject,  infra. 

An  enactment  giving  to  a  married  woman  the 
powers  of  disposition,  etcwhich  unmarried  women 
possess  does  not  alter  the  character  of  the  estate 
she  takes  f  urt.her  than  is  necessary  to  enable  her 
to  dispose  of  her  interest  therein,  bat  operates  on 
the  Interest  when  acquired. 

Consequently  it  does  not  prevent  a  limitation  to 
husband  and  wife  from  creating  an  entirety  estate^ 
Baker  v.  Stewart.  40  Kan.  442,449,  461,8L.R.A.484 
(1888)  (in  wliich  neither  had  attempted  to  dispose 
of  the  estate);  Beach  v.  Hollister,  3  Hun,  619,  & 
Thomp.  ft  C.  668  (1876);  Bertles  v.  Nunan,  12  Abb.  N. 
a  298, 92  N.  Y.  152,  44  Am.  Rep.  361  (1883)  (distin- 
guished  by  the  dissentient  judge  in  40  Kansas  on 
the  ground  that  the  New  York  statutes  left  the 
unity  of  person  untouched);  Koblnson  v.  Eagle,  2^ 
Ark.  203  (1874);  Carver  v.  Smith,  90  Ind.  22.i.  46  Am. 
Rep.  210  (1883),  and  many  Indiana  authorities  cited 
there  which  also  appear  elsewhere  in  this  note; 
Farmers*  &  M.  Nat.  Bank  v.  Gregory,  49  Barb.  1&» 
(1867);  Dowling  v.  Salliotte,  supra;  QreAlmm  v. 
King,  66  Miss.  887  (1888);  Hemingway  v.  Scnletk  4;t 
Miss.  1, 2  Am.  Rep.  686,  97  Am.  Dec.  426  (1868;;  Mar^ 
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•of  Joiot  tenRncy,  It  is  8A!d :  ^  If  lands  be 
jpTen  to  two  and  to  tUe  heires  of  one  of  them, 
this  is  a  good  Joyntuie,  and  the  one  hath  a 
freehold,  and  the  other  a  fee  simple.  And  if 
he  which  hath  the  fee  dieth,  he  which  hath 
the  freehold  shall  have  the  entiretie  by  sur- 
Tiyor  for  terme  of  his  life.  Thev  are  joyn- 
tenants  for  life,  and  the  fee  simple  or  estate 
taile  is  in  one  of  them."  And  the  authori- 
ties agree  that  ''the  same  words  of  convey- 
4ince  which  would  make  two  other  persons 
Joint  tenants  will  make  a  husband  and  wife 
tenants  of  the  entirety ;  so  that  neither  can 
«eyer  the  Joynture,  but  the  whole  must  ac- 
<atie  to  the  survivor."  Oraen  Grew  v.  King, 
2  W.  Bl.  1218 ;  Martin  v.  Jaekaan,  27  Pa.  504, 
in  Am.  Dec.  489 ;  Farmers*  A  M.  If  at.  Batik 
T.  Qr^ary,  49  Barb.  165 ;  Den,  Hardenbergh, 
T.  Hardehbergh,  10  N.  J.  L.  49,  18  Am.  Dec. 
^1 ;  8  Jarman,  Wills,  120. 

The  estate  thus  granted  being  one  estate 
by  entirety,  what  right  did  complainant  get 
by  its  purchase  of  the  husband *s  interest? 
'TbxX  complainant  could  cause  its  execution 
to  be  levied  on  this  interest,  and  purchasing 
at  this  sale,  under  this  levy,  coul^  place  It- 
«elf  so  far  in  the  room  and  stead  of  the  exe- 
•cutioD  debtor  that,  if  unredeemed,  it  would 
ultimately  come  into  possession  of  the  whole 
should  the  husband  outlive  the  wife,  is  set- 
tled law  in  this  sUte.  Afnu  v.  JVi^rman,  4 
Sneed,  688,  70  Am.  Dec  269. 


Complainant,  however,  insists  that,  ba^ng 
the  sheriff's  deed,  it  is  entitled  to  immediate 
possession  of  the  whole  estate,  though  the 
wife  is  still  alive;  and  it  is  ureed  that  thia 
is  equally  settled  by  our  decisions.  This 
makes  necessary  an  examination  of  the  cases 
relied  upon  by  complainant  as  authority  for 
this  position.  Ames  v.  Norman,  supra,  is 
the  leading  case.  The  facts  there  were  that 
a  deed  made  to  a  husband  and  wife  created  in 
them  an  estate  by  entirety  in  certain  realty. 
During  marriage  the  husband's  interest  in  this 
property  was  levied  upon  and  sold.  8ubse« 
quently  the  wife*  filed  her  bill  against  her 
husband  for  divorce,  and  joined  with  him, 
as  a  defendant,  Norman,  who  as  a  judgment 
creditor  had  redeemed  from  the  execution  pur- 
chaser. This  was  done  for  the  purpose  of  ob- 
taining a  decree  canceling  or  extinguishing 
Norman *s  title  and  having  the  land  scttlea 
upon  complainant.  The  decree  thus  asked 
for  was  passed  by  the  chancellor,  and  Norman 
brought  the  case  to  this  court  for  review. 
A  careful  reading  of  the  reporter's  svnopsis 
of  the  pleadings  and  evidence,  as  well  as  of 
the  briefs  of  the  respective  counsel,  fails  to 
discover  any  intimation  that  Norman  was  in 
p^Msession  of  the  land  in  controversy,  or  that 
complainant  was  out  of  possession.  It  is  cer- 
tain that,  so  far  as  the  redeeming  creditor  was 
concerned,  this  suit  was  purely  defensive, — 
a  defense  on  his  part  limited  to  the  title  ac- 


tonrv  V.  Oole,  40  Md.  40S.  88  Am.  Bep.  208  (1878); 
Ooeiet  V.  Oori,  81  Barb.  814  0888),  (where  the  estate 
was  for  jeaw;  Miller  v.  Miller,  8  Abb.  Pr.  N.  &  418 
41871):  Kyeis  v.  Beed,  17  Fed.  Bei>.  101  (1888)  (where 
the  queedon  had  reference  to  survivorship  and  the 
etatute  was  pasKd  Bubsequently  to  the  death,  but 
Che  court  expressed  an  opinion  that  It  would  have 
been  the  same  it  It  bad  been  pasMd  before);  For- 
4E7th  V.  Modal!  (no  opinion  filed  tnit  ease  referred 
to  in  92  N.  Y.  188,  and  27  Alb.  L.  J.  190).  The  above 
decisions  overmled  Feely  v.  Buckley,  28  Han,  4B1 
<]882). 

Bot  these  enactments  alter  the  nature  of  the  es- 
tate dariojT  the  Joint  lifetime  in  several  states  and 
altogether  in  some.   See  list  «upra. 

And  the  Bngllsb  enactment,  that  a  married 
woman  vaall  hold  property  as  if  sole  causes  a  lim- 
Itatioii  to  both  spouses  to  produce  the  effect  as  it 
they  bad  not  been  married.  Re  March,  L.  U.  27 
Oh.  Div.  168,  64  L.  J.  Ch.  148,  51  L.  8.  N.  8.  880, 83 
Week.  Bep.  ^241  a884);  Jupp  v.  Buckwell,  L.  R.  88 
Ch.  Div.  148,  07  L.  J.  Gh.  774,  68  L.  T.  N.  8. 129, 88 
Week.  Bep.  712  (1888). 

Enactments  altering  the  nature  of  entirety  es- 
tates, or  the  effect  of 'limitations  to  spouses  oper- 
ate though  the  marriage  may  hare  taken  place  be- 
fore the  passing  of  the  act.  Re  March,  supra;  C3ark 
V.  Clark,  66  N.  H.  106  (1S75). 

Bat  not  on  estates  acquired  before  the  passing  of 
the  act.  Stilpben  v.  Btllphen,  66  N.  H.  127  (1888); 
fiarrer  v.  Wallner,  80  lU.  107  (1876);  Elliott  v.  Nich- 
•ds,  4  Bush«  602  (1868);  Greeham  v.  Kinfr.  65  Miss. 
•887  (1888),— m  all  which  the  estate  was  conveyed  by 
^eed  in  possession. 

But  tli^  married  women's  acts  operate  on  Hmita- 
tions  in  Wilis  made  before  the  act  if  the  testator 
died  after  the  act.  Be  March,  L.  B.  27  Ch.  Div.  170, 
■64L.  J.  Ch.l48,61L.  T.  M.  8. 880, 32  Week.  Bep.  241 
a884). 

Enactments  abolishing  survivorship  would  be 
vncoostltutional  if  Intendod  to  operate  on  entirety 
•estates  acquired  by  the  spouses  before  they  took 
•effect.  Bliiott  v.  Nichols,  tu^ra;  Myers  v.  Beed«  17 
Fed.  Bep.  401  (1888k. 

^L.R.A« 


As  to  legislative  power  to  change  rights  by  curtesy 
and  dower,  see  note  to  McNeer  v.  McNeer  (IlL)  19 
L.B.  A.286(188i^. 

TIL  In  ufhat  subjeeta^  estates^  and  interests  entirety 

may  exist. 

a.  In  what  subjects. 

An  entirety  estate  may  exist  In  realty,  whether 
corporeal  iso  in  most  of  the  cases),  or  inooporeaL^ 
as  a  rent.  Browne  v.  Duonery,  Hob.  208  (1617), 
Rrownl.  pt.  1,  p.  171  (1618):  Temple  v.  Temple.  Cro. 
Ellz.  791  (1601);  Bobb  v.  Beaver,  8  Wattd  ft  8.  107 
(1844). 

As  to  crops,  see  Fatten  v.  Bankin,  68  Tnd.  245, 84 
Am.  Bep.  254  (1879). 

And  therefore  It  may  exist  (as  regards  the  bene- 
ficial Interest)  in  personalty  which  is  subject  to  a 
trust  for  investment  in  the  purchase  of  real  estate, 
for  this  belongs,  under  the  doctrine  of  constructive 
con  version, to  the  persons  who  would  be  entitled  to 
the  real  estate  if  purchased. 

Hence  the  surplus  of  the  purchase  money  arising 
from  the  sale  of  mortgaged  entirety  estates  to  sat- 
isfy the  mortgage  is  held  by  entireties.  Germania 
8av.  Bank  v.  Jung,  28  Abb.  N.  a  81  (1802);  Vartle  v. 
Underwood,  18  Barb.  661  (1854). 

And  so  is  the  surplus  of  the  purchase  money  aris- 
ing from  the  sale  of  an  entirety  estate  which  formed 
part  of  the  estate  of  a  deceased  person  and  was  sold 
to  satisfy  his  debts.  Mebane  v.  Yancy,  8  Ired.  J^ 
88  a848). 

And  so  is  the  share  of  the  spouses  in  the  proceeds 
of  land  sold  in  a  partition  suit  which  share  corre* 
spends  to  a  share  which  they  held  by  entireties  In 
the  land.  Bryan  v.  Bryan,  1  Dev.  Eq.  47  a827);  R§ 
Dozler,  1  Bev.  Eq.  118  (1828),-quaI111ed  by  Jones  v. 
Plummer,  80  Md.  420  (1862):  EberU  v.  Eberts,  66  Pa. 
110  (1867):  Mildmay  v.  QuickC,  L.  B.  6  Ch.Div.  668 
(where  at  p.  666  this  reason  is  given),  46  L.  J.  Ch.  667, 
25  Week.  llep.  788  (1877);  Ex  parte  Moblev,  2  Rich. 
Eq.  57  <1845';  8oull  v.  Jernlgon.  S  Dev.  ft  B.  Eq.  144 
(1838.;  Stooer  v.  Com.  16  Pa.  887  (1861). 

ConKquently,  such  purchase  money  will  be  kept 
invested  and  not  paid  out  to  the  husband  unless  hs 
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qiffred  by  him  as  the  result  of  the  execution 
sale.  He  did  not  by  cross  bill  or  otherwise, 
so  far  as  the  reporter's  notes  or  the  argument 
of  counsel  indicate,  set  up  a  claim  to  posses- 
sion or  to  rents  and  profits.  The  stress  uf  his 
contention  was  that  a  husband  had  a  leviable 
interest  in  an  estate  by  entirety,  which  passed 
to  the  purchaser  at  an  execution  sale,  and 
through  him  to  the  redeeming  creditor,  and 
that  the  interest  thus  acquired  by  the  latter 
was  not  affected  by  the  subsequent  divorce 
of  the  husband  and  w i fe.  These  were  the  on ly 
points  involved  in  that  case,  and  this  court, 
upon  abundant  authority;  resolved  both  of 
them  in  favor  of  Norman,  and  reversed  the 
chancellor  in  so  far  as  he  had  held  other- 
wise. It  is  true  that  in  the  course  of  the 
opinion  the  learned  judge  delivering  it  said  : 
**The  defendant  bv  his  purchase  became  in- 
vested with  the  right  of  the  husband  as  it 
existed  at  the  time  of  the  sale;  tbat  is,  a 
right  to  occupy  and  to  enjoy  the  profits  of 
the  land  as  owner  during  the  joint  lives  of  the 
husband  and  wife."  This  statement,  how- 
ever, was  not  called  for  by  any  issue  in  the 
case.  It  was  therefore  a  dictum,  and  not  con- 
trolling as  authority.  Jackionv,  Sfielton,  89 
Tenn.  83.  and  Hopnon  v.  Fowlkes,  93  Tenn. 
697,  23  L.  K.  A.  805,  also  relied  on  by  com- 
plainant, have  no  bearing  on  the  question 
now  being  considered.  Tlie  iSrst  of  these 
involved  the  right  of  a  divorced  wife  to  a 
homestead  in  property  held  with  lier  husband 
prior  to  the  divorce  as  an  estate  by  entirety  ; 
while  the  second  held  that  sucli  an  estate 
was  converted  into  a  tenancy  in  common  by 


a  divorce  a  tinculo.  We  think  it  apparent 
that  the  furthest  limit  to  which  this  court 
has  gone  is  in  holding  that  the  purchaser  of 
the  husband's  interest  m  such  an  estate  stands 
in  his  shoes,  so  far  as  ultimate  survivorship 
is  concerned,  but  that  the  question  of  the 
purchaser's  right  to  the  rents  and  profits  of 
the  property  pending  the  wife's  life  ia  yet 
an  open  one  in  this  state. 

It  may  be  conceded  that  at  common  law 
the  husband,  during  coverture,  had  the  un- 
limited right  to  the  usufruct  of  this  estate 
and  that  he  could  mortgage  the  property,  or 
otherwise  make  a  valid  transfer  of  the  pos- 
session of  the  same.  Pairehild  v.  ChastelUux, 
1  Pa.  181,  44  Am.  Dec.  117;  Barber  v.  Ear- 
rw,  15  Wend.  617;  Jaekton,  Suffem,  ▼.  Mc- 
ConneU,  19  Wend.  175 ;  BolUs  v.  State  Trust 
Co,  37  N.  J.  Eq.  808.  This  right  necessarily 
resulted  from  the  common- law  view  of  the 
effect  of  marriage  upon  the  wife's  property 
rights.  Marriage  conferred  upon  the  husbAnd 
the  dominion  of  the  wife's  real  estate.  The 
rents  and  profits  belonged  to  him  jvre  mairiti. 
They  were  not  only  under  his  personal  con- 
trol, but  they  could  be  seized  by  his  credit- 
ors. To  modify  this  rule,  and  to  give,  at 
least,  partial  protection  to  married  women, 
owning  real  estate,  airainst  the  creditors  of 
their  husbands,  as  well  as  against  husbands 
themselves,  the  act  of  1849-50  (embodied  in 
§  8d38.Milliken  &  Yertrees'  Code)  was  passed 
That  section  is  as  follows:  **The  inter- 
est of  the  husband  in  the  real  estate  of  his 
wife  acqfuired  bv  her  .  .  .  shall  not  be 
sold  or  disposed  of  by  virtue  of  any  Judg- 


Survives  tbe  wife.  Qermanla  8av.  Bank  v.  Junir, 
S8  Abb.  N.  C.  81  (1892). 

But  to  OBborne  v.  Edwards,  11  N.  J.  Eq.  78  (1855). 
payment  to  tbe  husband  of  tbe  wife*B  share  of  the 
proceeds  of  sale  In  a  partition  suit  of  land.  In  which 
the  wile  had  a  share,  and  which  was  not  affected  by 
tbe  married  women's  acts,  was  good  if  made  be- 
fore the  wife  had  asserted  her  rights. 

As  to  whether  personalty  can  be  held  by  entire- 
ties (when  not  subject  to  consti  active  conversion), 
the  cases  differ;  but  the  dispute  is  mainly  verbal. 
Fogleman  v.  Shively,  4Tnd.  App.  197  (189S). 

That  it  cannot  be  held  by  entireties  was  declared 
respecting  stock  in  a  land  company  in  Blake  v. 
Jones.  Bail.  Eq.  146,  21  Am.  Dec.  580  (1830). 

Respecting  investments,  in  Wait  v.  Bovee.  35 
Blich.  425  (1877);  and  Be  Bryan.  L.  K 14  Ch.  Dlv.  616. 
49  L.  J.  Ch:  604. 28  Week.  Rep.  761  (1880). 

Kespecting  a  promissory  note,  in  Abshire  v.  State, 
68  Ind.  66  (1876). 

But  that  there  is  survivorship  on  a  promissory 
note  given  to  both  spouses  for  the  purchase  money 
of  entirety  land  in  Mif sissippi  before  the  Mississippi 
Code  of  1880,  see  Allen  v.  Tate.  58  Miss.  585  a887). 

Respecting  a  bequest,  in  Folk  v.  Allen,  19  Mo.  467 
a864). 

Respecting  a  mortgage  debt,  in  Re  Albrecht,  186 
N.  Y.  91. 18  L.  R.  A.  829  (1892). 

Respecting  a  mortgagee's  interest  in  the  mort- 
gaged land  in  New  York  where  a  mortgage  is 
merely  a  lien,  in  Re  Albrecht.  136  N.  F.  94. 18  L.  R. 
A.  329  (1892). 

Respecting  a  recognizance  given  to  husband  and 
wife  to  secure  money  for  equality  on  a  partition  of 
land  in  which  tbe  wife  solely  had  a  share,  in  Lodge 
V.  Hamilton,  2  Serg.  ft  R.  491  (1816). 

As  to  the  income  of  general  personal  estate,  see 
See  V.  Zabrlskie,  28  N.  J.  Bq.  422  (1877). 

That  it  may  be  held  by  entireties  was  declared  re- 
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specting  bank  stock,  in  Phelps  v.  Simons,  150  Mass. 
415  (1893). 

Respecting  a  personal  annuity  equitably  secured 
on  land,  in  Gifford  v.  Rising,  55  Hun,  61  (1889). 

Respecting  promissory  notes.  In  Gillan  v.  Dixon, 
66  Pa.  895  (1870). 

Respecting  an  annuity  or  dividends.  In  Ward  v. 
Ward.  L.  R.  14  Ch.  Dlv.  606  (1878). 

Pollard  V.  Merrill,  16  Ala.  175, 178  aSiO),  accoitls 
with  this  decision. 

It  was  declared  in  He  Bramberry^s  Estate.  156  Pa. 
628. 22  L.  R.  A.  604  (1898).  that  any  kind  of  property 
may  be  held  by  entireties,  and  the  purchase  money 
(Secured  by  a  mortgage)  of  an  estate  which  tbe 
spouses  had  held  by  entireties  was  decided  to  be  en- 
tirety property.  Bee  note  to  this  case  in  22  L.  B. 
A.  594.    See  also  m/ro.  vm.  and  IX. 

If  personalty  cannot  be  held  by  entireties  It  fol- 
lows  that  real  estate  held  upon  trust  to  be  sold 
(without  any  ultimate  trust  for  rein  vestment  in  tbe 
purchase  of  realty)  cannot  be  so  held.  And  this 
was  so  decided  in  Blake  v.  Jones,  Mipra. 

Tbat  instruments  payable  to  husband  and  wife 
will  belong  to  tbe  wife  if  she  survives  tbe  husband, 
is  also  held  in  many  cases  which  do  not  call  the  right 
an  estate  by  entireties.  As  in  case  of  government 
stock.  Re  Gadbury.  82  L.  J.  Ch.  K.  8.  780, 11  Week 
Rep.  895  (1863t;  note  and  mortgage,— Draper  v. 
Jackson,  16  Mass.  486  (1820);  mortgage  and  bonds,— 
Christ's  Hospital  v.  Budgln,  2  Yem.  688  (1712); 
stocks,— Craig  v.  Craig.  8  Barb.  Ch.  104  (1848;;  Dum- 
mer  v.Pitcher.  5  Sim.  85  (1881);  a  bequest,— Hamm  v. 
Meisenhelter.  9  Watts.  850  (1840):  promtssory  notes.— 
Shields  v.StillmRn,  48  Mo.  86  (1871);  a  bond,— Coppin 

V  . ^  2  P.  Wms.  498  (1728);  adevise^-Cowper  v. 

Scott,  8  P.  Wms.  119  <1731). 

Tbese  are  referred  to  merely  as  instances  of  this 
class  of  cases. 

The  proceeds  of  an  entirety  estate,  sold  since  th» 
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ment;  •  .  •  nor  shall  the  husband  and 
wife  be  ejected  from  or  dispossessed  of  such 
real  estate  by  virtue  of  any  such  judgment," 
etc  That  tb is  section  will  protect  the  w ! f e ' s 
realty  when  held  in  seyeralty  is  clear.  Does 
it  not  also  protect  her  interest  in  an  estate 
held  in  entirety?  What  is  this  estate?  As 
was  said  in  Amea  t.  Norman^  4  Sneed,  688, 
7U  Am.  Dec.  269,  the  husband  and  wife  in 
such  an  estate  **do  not  take  in  joint  tenancy ; 
constituting  one  legal  person,  they  cannot  be 
Tested  with  separate  or  separable  interests. 
They  are  said,  therefore,  to  take  by  entireties ; 
that  is,  each  of  them  is  seised  of  the  whole  es- 
tate, and  neither  of  a  part. "  The  estate  thus 
held  is  a  unit  of  indivisible  parts,  differing 
from  a  joint  tenancy  in  that  the  latter  is  a 
unit  of  divisible  parts.  In  the  case  of  the 
latter  relation,  when  one  joint  tenant  dies 
the  Burvivor  takes  ^'fur  acerescendi.  But  in 
the  case  of  the  former  estate,  upon  the  death 
of  husband  or  wife,  no  new  estate  arises; 
there  is  a  mere  change  in  the  properties  of  the 
legal  person  hold inetlie originally  granted  es- 
tate. Stuekep  v.  Keefe,  26  Pa.  897.  Or,  as 
was  said  in  Thomtan  v.  Thornton,  8  Rand. 
(Ya.)  179:  "The  husband  and  wife  have  the 
whole  from  the  moment  of  the  conveyance  to 
them,  and  the  death  of  either  cannot  eive  the 
survivor  more."  And  during  their  joint  lives 
the  common  law  in  the  case  of  this  anomalous 
estate  gave  to  the  husband  the  full  and  entire 
control  and  possession  of  the  property,  and 
the  right  to  collect  the  rents  and  profits,  vest- 
ing this  right,  as  in  the  case  of  the  wife's  es- 
tate in  severalty,  \njnre  mariti.  Hallr.  8U' 
pftenM,  6$  Mo.  670,  27  Am.  Rep.  802.  This 
estate,  therefore,  being  a  ^'unit  of  indivisible 


Earts,"  in  whicn  the  wife,  no  less  thaii  the 
usband,  **  is  the  owner  of  the  whole  from  the 
moment  of  the  conveyance  to  them,"  and 
equally  with  him  entitled  to  the  whole  (i/b- 
Gurdy  v.  Canning,  64  Pa.  89),  and  it  t>eing 
apparent  also  that  his  right  to  collect  his  en- 
tire rents  rests  al one ^'t/ re  mar»7»,  and  there  be- 
ing no  way  for  the  purchaser  of  the  husband 'a 
interest  to  dispossess  him  without  at  the  same 
time  dispossessing  the  wife,  we  have  no  hes- 
itation m  holding  that  the  act  of  1849h!!K> 
(Milliken  &  Vertrees'  Code,  §  8888)  excludes 
such  purchasers  from  possession  against  the 
wife. 

It  is  urged,  however,  that  the  case  of  AmM 
V.  Norman,  tupra,  is  against  this  conclusion. 
It  is  Bufflcient  to  say  In  reply  that  an  eiam- 
ination  of  the  briefs  of  the  counsel  will  show 
that  the  application  of  the  statute  in  ques- 
tion was  not  the  subject  of  suggestion  or 
argument  in  that  case.  Even  had  it  been, 
as  the  right  of  possession,  aii  has  been  already 
stated,  was  not  an  issue  in  the  case,  the  state- 
ment in  the  opinion  that  this  act  did  not  ap- 
ply to  a  wife*s  interest  in  an  estate  by  en- 
tirety was  dictum.  It  is  proper  to  say  that 
other  courts  of  the  highest  respectability  Iiave 
made  a  similar  application  of  statutes  very 
much  like  ours.  MeCurdy  v.  Canning,  mi- 
pra;  Corinth  v.  Emery,  68  Vt.  505 ;  Daxi*  v. 
CUirk,  26  Ind.  424,  79  Am.  Dea  471 ;  Bruo& 
V.  NiehoUon,  109  N.  C.  202. 

Other  points  raised  in  the  assignment  of  er- 
rors have  t>een  disposed  of  in  our  oral  opinion. 

A  decree  reveraing  tlie  e/iancellor,  and  etn- 
bracing  the  conclunonn  of  this  court,  announced 
in  the  oral  and  written  opinion,  mU  be  ren- 
dered. 


married  women  *8  acts,  was  held  to  belon^r  to  the 
■pouses  In  shares,  in  Fogleman  ▼.  Sbively,  4  Ind. 
App.  197  OSBZk  and  Feely  v.  Buckley,  28  Hun,  451 
(lffi2)«— which  last  proceeded' on  the  ffround,  since 
overroled,  that  entirety  was  abuliehed  by  those 
acta. 
As  to  terms  of  years,  see  infra,  VIL  e. 

b.  In  what  tenures* 

Bntirettee  may  exist  in  freehold  (as  In  most  of 
the  cases),  and  in  copyhold.  Back  v.  Andrew,  2 
Yem.  120  (lOflO),  Free,  in  Ch.  1  rl680);  Bullock  v. 
IHbley,  4  Coke,  28a  (IJKd);  I>oe,  Dormer,  v.  Wilson, 
4  Barn,  ft  Aid.  808  (1821);  Green,  Oew,  v.  King,  2  W. 
Bl.  11010778). 

Leases  to  husband  and  wife  for  life  are  included. 
Leitch  V.  McLeilan,  2  Ont.  Rep.  687  (1883  ;  Britton  v. 
Kniirhi,  29  U.  C.  C.  P.  507  (1879). 

But  the  survivorship  Id  such  cases  is  of  course 
only  a  continuation  of  the  life  use  to  the  survivor. 

c.  In  what  titles. 
Entirety  may  exist  in  a  seisin,  as  in  almost  all  the 


Or  in  an  outBtanding  right.  Wentworth  v. 
Bemick,  47  N.  H.  228, 90  Am.  Dec  SnK1866). 

d.  In  what  eneciee  of  eetatei-iegal  or  equUdble. 

Entirety  may  exist  in  the  legal  estate  combined 
with  the  beneficial,— as  in  most  of  the  cases. 

It  may  exist  In  an  outstanding  legal  estate. 
Jackson,  White,  v.  Gary,  16  Johns.  802  (1819);  Nor- 
man V.  Cunningham,  6  Gratt.  68  (1848);  Mooro  v. 
Hoore,  12  B.  Mon.661, 668  (1861);  Wright  v.  Saddler, 
SON.  T.8S0 (1850). 

It  may  exist  in  an  equitable  estate.  Freeman  v. 
Barber,  3  Thomp.  &  C.  674  (1874). 

But  in  Btoebler  v.  Enerr,  6  Watta,  181  (1886).  a 

90L.R  A. 


conveyance  to  the  husband  to  be  by  htm  held  upoo 
certain  conditions  specified  in  an  agreement  which 
purported  to  make  htm  a  trustee  for  himiteir  and 
his  wife  in  special  tail  was  held  to  vest  the  beneflcia 
as  well  as  the  legal  estate  in  him,  so  as  to  entitle  a 
creditor  of  his  to  have  it  sold  to  satisfy  the  debt. 
QiUBre. 

e.  In  what  ettatee. 

A  fee  simple  may  be  held  by  entlrety,>-as  in  moal 
of  the  cases. 

A  fee  limited,  qualified,  or  conditional  may  be 
held  by  entireties.  Greneley^s  Oue,  8  Coke,  72  b 
a910);  Beaumont's  Case,  9  Coke,  140  (1618),  citing  12 
Hen.  IV.;  Formedon,  15,  21  Edw.  111.  83, 86. 

A  fee  tail  may  be  held  by  entiretiea  Greneley's 
Case,  tupra. 

An  estate  for  the  life  of  husband  and  wife  and 
the  survi  vor  may  be  held  by  entireties.  Georgia  C 
&  N.  B.  Co.  V.  Scott,  18  8.  C.  84  and  40(1862);  Went- 
worth V.  Bemick,  47  N.  H.  226, 90  Am.  Deo.  678  (1866>; 
Doe,  Dormer,  v.  Wilson,  4  Barn.  &  Aid.  803  (1821); 
Pnrefoy  v.  Rogers,  3  Saund.  8SAZ),  887  a670);  21  Hen. 
VI.  24  B,  pi.  5: 16  Edw.  IV.  29,  pi.  10:  Torrey  v.  Tor- 
rey,  14  N.  IT.  430  (1866).    See  infra,  Vm.  b,  6. 

An  estate  for  the  joint  lifetime  of  hustmnd  and 
wife  may  be  held  by  entireties.  Thomas  v.  De 
Baum,  14  N.  J.  Eq.  87  a861). 

An  estate  for  the  life  of  one  of  the  spouses,  and 
as  to  the  other  spouse  in  fee,  may  be  held  by  en- 
tireties. COLB  Mfq.  Co.  v.Collieb  (Tenn.)  po%l,  815. 

No  case  of  a  limitation  to  husband  and  wife  for 
the  life  of  another  has  been  found,  but  beyond 
doubt  it  also  may  be  held  by  entireties. 

An  estate  for  years  may  be  held  by  entiretiej^. 
Hales  V.  Petit,  1  Plowd.  260  (1562)  (but  that  the  hus- 
band alone  could  forfeit  it,  see  supra,  end  of  IV., 
citing  7  Hen.  VI.):  Goelet  v.  Gorl,  21  Barb.  880  (I860). 
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WIlHam  BROWN,  Appi.^ 

V, 

City  of  BARABOO,  BespL 
(00  wis.  liSL) 

Sosband  and  wife  takinfl^  hy  descent  u 

next  of  kin  take  by  moieties,  and  not  by  entire- 
tieB,  and  without  any  right  of  survlTonhlpw 

(AprU,8.1ffNU 

APPEAL  by  plaiDtifF  from  a  judgment  of 
the  Circuit  Court  for  Sauk  County  in  favor 
of  defendant  in  an  action  brought  to  recover 
possession  of  certain  real  estate.    Beeersed. 

Statement  by  Pinney«  J. : 

Tills  is  an  action  of  ejectment  for  the  re- 
<rovery  of  the  undivided  four  sevenths  of  an 
undivided  half  of  a  certain  parcel  of  land  in 
the  city  of  Baraboo.  George  W.  Brown  died, 
Intestate,  seised  of  the  entirety  of  the  prem- 
ises, Decenil)er  15,  1847,  and  without  any 
children.  Both  his  father,  Chauncey  Brown, 
and  his  mother,  Clarissa  Brown,  survived 
liim,  and  the  latter  predeceased  her  husband, 
<lying,  intesute,  February  26.  1854.  The 
plaintiff,  also  a  son  of  the  said  Chauncey  and 


Clarissa  Brown,  claims  the  interest  in  the 
premises  for  which  he  sues  as  an  heir  of 
his  deceased  mother,  and  as  grantee  of  the 
interest  of  three  others  of  her  heirs.  Having 
produced  evidence  to  show  that  he  was  the 
owner  of  four  sevenths  of  the  interest  in  the 
premises,  if  any,  of  whi<^  his  mother  died 
seised,  he  claimed  that  upon  the  death  of 
Oeorgo  W.  Brown  intestate  the  entirety  of 
the  premises  descended  equally  to  his  said 
father  and  mother,  as  his  next  of  kin,  com- 
puting by  the  rules  of  the  civil  law.  After 
the  plaintiff  had  rested  his  case,  the  court 
gave  judgment  of  nonsuit  against  the  plain- 
tiff, upon  the  ground  that  G^rge  W.  Brown's 
mother,  under  whom  alone  the  plaintiff 
claimed  title,  took  no  interest  whatever  in  the 
premises,  and  that  his  fathei  inherited  the 
entirety.  From  this  judgment  the  plaintiff 
appealed. 

Mestrg,  William  Brown  and  Bentley  A 
Bentleyt  for  appellant: 

Those  who  take  property  as  a  class  of  per- 
sons described,  where  there  is  nothinic  in  the 
law  making  the  appropriation  to  distinguish 
Uieir  respective  rights,  take  in  equal  shares. 

Knapp  V.  Wind9or,  6  Cush.  156;  Snow  v. 
Snoto,  111  Mass.  889. 


The  term  ^qualiHed  or  limited  fee**  imports  a  fee 
limited  to  endure  until  a  ffpeclfled  event.  It  then 
•ceases  and  reverts  to  the  donor  if  it  has  not  mean- 
while been  disposed  of,  but  all  Intervenlnir  disposi- 
tions have  the  same  operation  as  a  fee  simple.  The 
term  *'fee  conditional "  Imports  a  fee  limited  in 
property  not  entailable  to  the  parties  and  the  heirs 
of  their  bodies.  It  differs  from  other  limited  fees  in 
that  dispositions  made  of  It  in  the  lifetime  of  the 
first  taker  are  not  valid  beyond  that  Uf^  unless 
there  are  Issue  inheritable  under  the  limitation. 

f .  Jn  what  $hare8. 
An  undivided  share  held  by  the  spouses  In  com- 
mon with  others  may  be  held  by  entireties,  and  so 
may  their  Interest  In  a  Joint  tenancy.  Hulett  v. 
Inlow,  67  Ind.  412, 86  Am.  Bep.  64  (1877);  Fox  v. 
Fletcher,  '8  Mass.  274  (1811);  Jones  v.  Chandler,  40 
Ind.  688  a872).    And  see  infrci,  IX. 

VIII.  OreaUon  of  enlirety  ettates, 

tu  By  act  of  law. 

Spouses  who  inherit  as  coheirs  do  not  take  by 
entireties,  whether  they  married  before  inher- 
iticff  as  in  Brown  v.  Bababoo,  or  intermarry 
atterwards.  Bymond^  Case,  F.  Moore,  90  (1636) 
{dictum). 

Even  though  the  estate  inherited  was  equitable 
and  the  lesral  estate  was  transferred  to  them  after 
the  marriage  by  the  statute  of  uses  subsequently 
passed,  because  It  transfers  the  same  estate  as  they 
had  in  the  use.    J2>id. 

But  there  is  a  statutory  exception  In  Pennsylva* 
Dla.  Stat.  8  App.  1888.  §  8  (Brtghtloy*s  Dig.  ed.  1894 
p.  1068):  Gillan  v.  Dixon,  65  Pa.  385  il870). 

The  fact  that  money  with  which  land  is  purchased 
In  the  w1fe*8  name  was  supplied  in  part  by  her 
husband  does  not  make  them  tenants  by  entirety* 
but  if  the  presumption  that  the  purchase  was  in- 
tended as  a  gift  to  the  wife  be  rebutted,  the  spouses 
take  the  t>eneflclal  estate  in  shares  proportionate 
to  the  sums  paid  by  them  respectively.  Harden  ▼. 
Darwin,  77  Ala.  472  (1884);  TebbetU  v.  TUton,  81 N. 
H.  278  (1856). 

SO  L.  It  A. 


So  also  In  Springer  v.  Young,  14  Or.  280  (1886).  land 
purchased  by  the  husband  out  of  the  proceeds  of 
the  sale  of  a  donation  claim  which  the  husband  and 
wife  had  held  in  common  was  held  to  belong  to 
them  In  shares,  the  husband  having  afterwards 
recognized  the  right  of  the  wife  to  a  half  share. 

The  husband  can  acquire  seisin  of  the  wlfe*s  es- 
tate on  her  t>ehalf.  Kesson  v.  Hampton  (Bng. 
March,  90,  pi.  146  (1640),  and  therefore  presumably 
also  of  an  entirety  estate  on  behalf  of  both. 

b.  By  act  0/  tlie  porCv. 

L  lAmUatUm  to  hvaband  and  wife  without  tpeelfth 
ina  how  thou  are  to  take. 

A  limitation  of  property  capable  of  being  held 
by  entireties,  made  to  a  hust>and  and  wife  without 
specifying  how  they  are  to  take.  Is  construed  as 
meant  to  limit  it  to  them  by  entireties.  Lltt.  626i, 
626:  Beach  v.  Holllster,  8  Hun,  519, 5  Thomp.  ft  C, 
668  (1875);  Croan  v.  Joyce,  3  Bush.  454  a867):  BlUott 
V.  Nichols.  4  Bush,  60S  (1868);  MoCurdy  v.  Oannlng, 
64  Pa.  89  (1870);  MoDermott  v.  French,  16  K.  J.  Eq. 
78  (1862):  McLeod  v.  Tarrant,  80aC.271»20L.B.A« 
846  (1893>:  Pray  v.  Stebblns,  141  Mass.  219,  66  Am. 
Rep.  462  (1S86);  .Stna  Ins.  Co.  v.  Besh,  40  Mich.  2a 
(1OT9);  Robinson  v.  Eagle.  29  Ark.  202  (1874);  con- 
ceded in  Doe,  De  Peyster,  v.  Howland,  8  Cow. 
277. 18  Am.  Dec  445  (1848). 

Whether  the  limitation  be  by  way  of  grant,  as  In 
the  above  cases,  or  by  way  of  reservation  of  a  par- 
ticular estate  in  the  land*  Vinton  v.  Beamer,  65 
Mich.  569  (1885). 

Or  by  way  <ft  reservation  of  a  rent  In  fee  on  a 
conveyance  of  the  land  which  was  itself  held  by  en- 
tireties.   Bobb  V.  Beaver,  8  Watts  ft  S.  lOT  a844). 

Even  though  the  fact  that  they  are  spouses  Is  not 
stated  In  the  deed  but  must  be  proved  by  extxinslo 
oral  evidence.  Chandler  v.  CSieney,  87  Ind.  891 
(1871):  Dowling  v.  Salliotte,  88  Mich.  181  a890):  Hu- 
lett V.  Inlow,  57  Ind.  412, 26  Am.  Hep.  64  OSFTf), 

And  though  the  wife  was  named  in  the  haben- 
dum only,  the  husband  being  named  both  in  the 
hat>endum  and  in  the  premises.  MoLeod  v*  Tar* 
rant,  supra. 
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Bbowk  t.  Bababoo. 
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The  creation  of  an  estate  in  Joint  teDancy 
depends  on  the  wordinff  of  the  deed  or  devise 
by  which  the  tenants  claim  title;  for  ttiis  estate 
<*an  only  arise  by  purchase  or  grant,  that  is. 
by  the  acts  of  the  parties,  and  never  by  the  act 
of  law. 

d  Bl.  Com.  180;  Kwsfpp  ▼.  Windior,  6  Cosh. 
160:  Cbitty's  Bl.  pp.  180,  181. 

Channcey  Brown  and  Clarissa  Brown,  the 
father  and  mother  of  Gkor^W.  Brown,  heired 
this  property  from  George  W.  Brown,  who 
was  the  son  of  Chauncey  Srown  and  Clarissa 
Brown,  and  Chauncey  Brown  and  Clarissa 
Brown,  having  heired  this  property  of  €korge 
W.  Brown,  were,  under  the  law,  made  tenants 
4n  common  of  this  property. 

Snow  T.  Snow  ana  Knapp  ▼.  Windsor,  tupra; 
Bigbee  t.  Rice,  6  Mass.  844,  4  Am.  Dec.  68;  1 
Cbitty's  Bl.  p.  181,  *146;  Rev.  Stat.  1889.  178, 
«  4,  184,  §  88;  Bev.  Stat.  1849,  p.  880,  §§  4, 9, 
16, 17,  la 

Mr.  B.  D.  Evans*  for  respondent: 

Under  the  English  statutes  of  distribution,  if 
«D  intestate  left  no  widow,  nor  lineal  issue,  the 
father  took  the  whole  of  the  personal  property. 

Scbouler,  Exrs.  &  Admrs.  g  601;  Wms. 
Ens.  1606;  Blaekborough  y.Dav%9,l  P.  Wms.  61. 

This  construction,  both  as  to  personal  and 
veal  estate,  had  been  uniformly  followed  in 
Massachusetts  prior  to  the  enactment  of  this 
statute  here.  The  next  of  kin  according  to 
the  construction  given  to  the  statute   (22  & 


2S  Car.  11.).  which  has  always  been  adopted 
here,  would  be  the  father  of  such  child,  it 
any,  who  would,  of  course,  take  the  whole. 

Sheffield  Y.  Lovering,  13  Mass.  491. 

The  old  doctrines  of  the  common  law  for- 
bade that  mother  and  father  should  hav« 
equal  title  as  parents. 

Scbouler.  £zrs.  Ss  Admrs.  §§  103,  108; 
Wms.  Exrs.  428;  Blaekborough  v.  Davi$,  wpra. 

Preferences  have  always  been  recognized 
among  kindred  of  the  same  degree. 

Scbouler,  Ezra.  &  Admrs.  g  108. 

This  preference  modem  legislation  baa 
greatly  modified,  but  it  has  required  the  enact- 
ment of  specific  statutes  to  place  the  mother  of 
an  intestate  upon  terms  of  equality  with  the 
father. 

Scbouler,  Exrs.  A  Admrs.  g  106. 

Had  Chauncey  Brown,  tbe  father  of  said 
George  Brown,  been  dead  at  the  time  of  the 
death  of  said  George  Brown,  his  mother,  if 
the  construction  claimed  by  appellant  is  cor- 
rect, would  have  taken  the  whole  of  said 
George  Brown's  estate.  But  it  is  settled  law 
in  this  state  tbat  the  mother,  in  the  circum- 
stances specified,  would  not  have  taken  the 
whole. — would  have  taken  equally  with  tbe 
surviving  brothers  and  sisters  of  said  G«orge 
Brown,  or  the  one-eleventh  part  of  said  estate. 

WeiteoU  V.  Miller,  42  Wis.  464. 

Would  she  take  a  larger  interest,  her  bus* 
band  being  alive  f 


And  thoagh  tbe  oonveyanoe  purported  to  be  a 
«oiiflrmation  of  a  previous  estate  which;  was  not 
beld  by  entlretlee.   Litt.  6s»,  6SB. 

And  (as  reflfards  the  beneficial  estate)  even  tbooffb 
the  purohase  money  was  paid  by  the  wife  only,  if 
•he  aoQolesoed  In  the  oonveyanoe  to  both.  Ward 
V.  Kmmm,  64  How.  Pr.  96  aSTB). 

however,  infra,  YTLL  o,  dtUng  Trimble  v. 
87  Fa.  44^  0880). 

Aodtbouffta  the  oonveyanoe  be  expressly  made 
«B  an  advaooement  by  tbe  wlfe*s  father.  Gamer 
V.  Jones.  6S  Mo.  C8  (1878). 

But  when  th*  wife's  father  had  lonar  retained  a 
4eed  in  his  possession  and  finally  delivered  it  for 
tbe  use  of  tbe  wife  only  after  her  husband  had 
deserted  her,  the  spouses  were  held  to  be  trustees 
for  the  wife  alone,  so  tbat  her  hu8band*s  oreditors 
could  not  have  the  estate  sold.  Barnoord  v.  Kuhn, 
«  Fa.  888(1800). 

There  were  other  points  in  tbis  ease.  The  court 
field  tbat  a  judgment  hi  Pennsylvania  does  not 
touch  property  which  the  defendant  acquires  after 
the  judffment,  and  that  tbe  entirety  estate  was 
therefore  ortglnaUy  exempt;  and  was  afterwards 
«fleotually  surrendered  to  the  father.  The  estate, 
however,  was  on  fee,  and  therefore  could  not  be 
eurrendered  in  tbe  strict  sense  of  tbat  word,  but 
reoonveyed.  The  reconveyance  was  oral  by  tear- 
ing up  the  deed  and  agreeingr  to  accept  a  new  one 
to  the  wife  alone,  which  was  granted.  The  deoU 
sioD,  If  supportable,  must  be  rested  on  the  ground 
that  so  much  of  tbe  beneflcfal  estate  as  did  not 
pass  to  tbe  separate  use  of  tbe  wife  remained  in  tbe 
-father  by  way  of  resulting  trust  for  want  of  an  in- 
tention to  part  with  it. 

In  Gamer  v.  Jones,  62  Mo.  71, 78  (1878),  the  court 
«aid  that  Bamcord  v.  Kobn  must  have  been  con- 
iroDed  by  the  statute  of  1848  respecting  married 
women. 

And  the  general  rule  holds  notwithstanding  an 
-enactment  tbat  a  limitation  to  two  or  more  persons 
ehall  create  a  tenancy  In  common  (unless  other- 
wise expressed)  becauso  tba  spouses  are  **one  per- 
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son  in  law**  (rather  sfeut  una  psrsona).  Shaw  v. 
Hearsey,  6  Mass.  621  (1809);  Beach  v.  Holllster,  8 
Hun,  600,  6  Tbomp.  ft  G.  668  (1876);  Hemingway  v. 
Scales,  42  Mias.  17, 8  Am.  Bep.  686.  91  Am.  Dec,  426 
a808);  Robinson  v.  Baffle,  29  Ark.  206  (1874):  Hail  v. 
Stephens,  66  Mo.  676, 27  Am.  Rep.  802  (1877). 

Bspedally  if  this  construction  be  aided  by  a  pro* 
vision  in  the  same  statute  ttuit  partition  may  be 
made  by  those  holding  by  entireties,  which  pro- 
vision was  held  to  imply  that  entireties  must  still 
exist  Bertles  v.  Nunan,  12  Abb.  N.  a  202, 92  K.  Y. 
162, 44  Am.  Bep.  861  (1888)  (where  the  question  was 
whether  the  administrator  of  a  surviving  wife 
could  sell),  overruling  Meeker  v.  Wright,  7  Abb. 
N.  0. 209  (1879),  reversing  U  Hun,  688  (1877),— which  is 
commented  on  in  12  Abb.  N.  G.  296,  209,  and  therein 
stated  to  have  been  reversed  in  27  Alb.  L.  J.  199. 

But  in  Ghirk  v.  Glark.  66  N.  H.  106  a876),  an  oppo- 
site decision  was  pronounced  on  a  similar  enact- 
ment on  tbe  ground  that  tbe  married  women^s  act 
in  New  Hampshire  had  destroyed  the  unity  of  per- 
son, a  theory  not  admitted  in  the  New  York 


But  an  enactment  tbat  a  limitation  to  two  or 
more  (omitting  the  word  ^'person**)  «baU  create  a 
tenancy  In  common  applies  to  a  limitation  to  mar- 
ried spouses.   Hoffman  v.  Stlgers,  28  Iowa,  809 

aoeo). 

And  tlie  rule  holds  notwithstanding  an  enact- 
ment that  no  estate  sbail  be  adjudged  a  joint  ten- 
ancy unless  an  intent  to  tbat  effect  be  expressed. 
McDermott  v.  French,  16  N.  J.  Bq.  78  a888);  Craft 
V.  Wilcox,  4  Gill,  604  (1846);  Den,  Wyckoft,  v.  Gard- 
ner, 20  N.  J.  L.  666,  46  Am.  Dec.  888  (1846). 

As  to  tbe  effect  of  an  enactment  tbat  a  joint  es- 
tate shall  pass  as  an  estate  in  common,  see  aupni« 
VLb. 

2.  LimitaUan  egpeelday  by  entlretie$  in  a  ttate  wher4 
entirety  doea  not  exisL 

A  limitation  of  property  situate  in  a  state  where 
entirety  estates  have  been  abolished  or  never  ex- 
isted^ made  to  a  husband  and  wife  expressly  to  hold 
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The  father  excludes  all  other  next  of  kin. 

Prof«  £.  KobertsoD,  Article  on  Inheritance, 
18  Enc.  BritaDDica,  p.  198:  Sweet,  Law  Diet, 
subject.  Next  of  Kin,  p.  556;  Blaekboraugh  v. 
Dams,  1  P.  Wms.  48;  RoberlsoD,  Law  of  Per- 
sonal Succession,  10  Law  Lib.  §  8,  ^  8,  p.  148; 
Bum's  Ecclesiastical  Law,  9th  ed.  p.  545;  4 
Wms.  Exrs.  4th  Am.  ed.  chap.  1;  Sh^ld  ▼. 
Lowering,  12  Mass.  490. 

Pinneyt  J.,  delivered  the  opinion  of  the 
court : 

1.  It  was  provided  by  the  statute  of  descent 
In  force  at  the  time  of  the  death  of  Georffe 
W.  Brown  that  ''when  any  person  shall  die 
seised  of  lands,  tenements,  or  hereditaments 
not  by  him  devised^  .  .  .  where  there  are 
no  children  of  the  intestate,  the  inheritance 
shall  descend  equally  to  the  next  of  kin 
in  equal  degree,  and  those  who  represent 
them,  computing  by  the  rules  of  the  civil 
law.**  Terr.  Stat.  1839,  p.  184,  §  88.  Con- 
sanguinity, it  is  said,  is  either  lineal  or  col- 
lateral. Lineal  consanguinity  is  that  which 
subsists  between  persons  of  whom  one  is 
descended  in  a  direct  line  from  the  other,  as 
between  an  intestate  and  his  father  or  grand- 
father, etc.,  in  the  direct  ascending  line,  or 
between  him  and  his  son  or  grandson,  etc., 
in  the  direct  descending  line;  and  every 
generation  in  lineal,  direct  consanguinity 
constitutes  a  different  decree,  reckoning 
either  upward  or  downward.  This  method 
of  computation  of  degrees  of  kindred  in  the 
direct  line  obtains  as  well  in  the  civil  and 
canon  law  as  in  the  common  law.  2  Chitty's 


Bl.  203.     The  difference  in  the  method  of 
computation  of  degrees  exists  only  in  relation 
to  collateral  consanguinitv.     As  George  W. 
Brown  left  no  children,  his  father  and  his- 
mother  were  his  next  of  kin,  and  in  the  first 
decree.     They  stood  as  such  in  equal  degree, 
and  the  statute  declared,  in  substance,  that 
his  inheritable  property  should  descend  to> 
them  equally,  as  his  next  of  kin.     The  com- 
mon-law canon  of  inheritance,    by   which 
males  were  preferred  to  females  in  the  same- 
degree,  was  abrogated  by  this  statute.     ''It 
is  a  general  rule  that  those  who  take  property 
as  a  class  of  persons  described,  where  there- 
is  nothing  in  the  law  making  ti^e  appropria- 
tion to  distinguish  their  respective  rights, 
take  in  equal  Siares.  **    Reeve,  Descent,  105, 
128 ;  Knapp  ▼.    Windsor,  6  Gush.  156 ;  Snout 
V.  8now,  111  Mass.  890 ;  Balek  v.  8Ume,  14» 
Mass.  42.     The  statute  leaves  no  question, 
but  declares  in  express  terms  that  ''the  in- 
heritance shall  descend  equally  to  the  next 
of  kin  in  equal  degree.**    It  is  very  evident, 
that  the  real  estate  in  question  descended 
equally  to  the  father  and  to  the  mother  of  the 
deceased;  and  as  thev  took  by  descent,  and 
not  by  purchase,  as  by  grant  or  devise,  we 
think  that  they  took  as  tenants  in  common, 
and  by  moieties,  and  not  by  entireties,  and, 
therefore,  that,  upon  the  death  of  the  mother, 
her  interest  did  not  go  to  the  father,    her 
husband,  by  right  of  survivorship.    The  crea- 
tion of  an  estate  in  joint  tenancv,  it  is  said, 
"  depends  on  the  wording  of  the  deed  or  devise 
by  which  the  tenants  claim  title,   for  thia' 
estate  can  only  arise  by  purchase  or  grant,  — 


by  entireties,  is  construed  so  as  to  produce  as  nearly 
as  possible  the  effect  intended. 

Hence,a  Itmltation  of  land  in  Pennsylvania  (where 
It  was  at  the  time  of  the  decision  undetermined 
whether  the  married  women's  act  bad  abolished 
entirety  estates)  to  a  husband  and  wife  to  hold  in 
the  manner  prescribed  in  Stuckey  v.  Keefe,  28  Pa. 
807  (1866),  in  which  case  the  parties  had  been  held  to 
take  by  entireties^,  was  held  to  operate  as  a  limita- 
tion to  both  spouses  so  Ion?  as  both  should  live, 
and  after  the  death  of  one  to  the  survivor  in  fee. 
Bates  V.  Secly,  46  Pa.  248  a868). 

S<}e  also  VIII.  b,  6,  citing  Bartholomew  v.  Muzzy, 
61  Ck>nn.  887  (1882). 

8.  lAmitatUm  to  husband  and  toife  at  joint  tenants. 

A  limitation  of  property  capable  of  beinir  held 
by  entireties  to  a  husband  and  wife  expressly  as 
*' joint  tenants"  seems  by  the  old  authorities  to  make 
them  tenants  by  entireties,  the  entirety  estate  be- 
ing regarded  as  a  Joint  tenancy  with  peculiar  inci- 
dents; although  it  is  dear  from  the  authorities 
cited  suirra,  II.  that  if  they  were  ordinary  Joint 
tenants  before  the  marriage  they  continue  so  after 
it.    The  modem  authorities  are  divided. 

In  Poliak  V.  Kelly,  6  Ir.  C.  L.  Rep.  873  (1866),  it  was 
held  that  such  a  limitation  makes  them  tenants  by 
entireties. 

In  Be  Bramberr.v*8  Estate,  166  Pa.  628, 22  L.  R.  A. 
694  (1808),  and  McDufl  v.  Beauchamp,  60  Miss.  531, 
686  (1874)  (in  which  case  the  limitation  is  stated  to 
have  been  to  them  Jointly),  the  court  declared  that 
whatever  words  would  moke  other  persons  Joint 
tenants  would  make  husband  and  wife  tenants  by 
entireties. 

And  this  was  held  to  be  so  in  McDuff  v.  Beau- 
champ,  supra,  notwithstanding  an  enactment  that 
a  conveyance  to  two  or  more  persons  should  ere. 
ate  an  estate  in  common.    So  in  many  old  books  It 
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is  laid  down  that  husband  and  wife  cannot  tak» 
by  moieUee. 

On  the  other  hand,  it  has  been  held  by  the  New 
York  coses  that  a  limitation  of  realty  In  New  York*, 
expressed  to  be  to  them  Jointly,  will  make  them  or- 
dinary Joint  tenant8,~at  least  since  the  married 
women^  acts.  Jooes  v.  Fey,  129  K.  Y.  17  (1891); 
Oloos  V.  Clooe,  66  Hun,  460,  24  Abb.  N.  C.  219  (1800); 
Wurz  V.  Wurz,  27  Abb.  N.  C.  68  (1801),  overrulinr 
Farmers*  ft  M.  Kat.  Bank  v.  Gregory,  40  fiarbu  165- 
a867). 

So,  a  limitation  of  realty  in  Maryland  to  huskMnd 
and  wife  ''as  Joint  tenants  the  survivor  of  them  and 
the  heirs  and  assigns  of  each  sur\'ivor"  was  held 
to  make  them  Joint  tenants  since  the  married 
women^s  acts,  and  that  each  could  serve  accord- 
ingly.   Fladung  v.  Rose,  68  Md.  13  (1881). 

The  court  doubted  what  would  have  beenthe^ 
effect  of  a  limitation  before  the  acts. 

So,  a  limitation  of  realty  in  Indiana  to  them  a» 
Joint  tenonts  was  held  to  make  them  ordinary  Joint 
tenonts,  irrespectively  of  any  statute.  Thomburg 
V.  Wiggins,  186  Ind.  178,  22L.  R.  A.  »i  (1893). 

So  under  Ind.  Rev.  Stat.  1694,  §8341.  WiUdns  v^ 
Young  (Ind.)  41 N.  K  Rep.  68  (1805). 

In  Illinois,  in  Mette  v.  Feltgen,  148  HI.  8S7  a804), 
such  a  limitation  was  held  to  give  a  right  of  sur- 
vivorship, notwithstanding  (hooper  v.  Cooper,  7tt> 
111.  67  (1875),  supra,  VI.,  and  notwithstanding  some- 
what complicated  statutes  in  force  there. 

4.  Limitation  to  hustnnd  and  wife  as  tenants  in. 

common. 

A  limitation  of  property  capable  of  being  held  by 
entireties  to  husband  and  wife  expressly  as  tenant» 
in  common,  or,  what  is  the  same  thing,  in  undi- 
vided shares,  seems  effectual  according  to  the  old 
authorities  to  make  them  so. 

In  Co.  Litt.  199 1,  it  is  said:    *'If  a  man  let  land 
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that  is,  by  the  act  of  th'e  parties, — and  never 
by  the  mere  act  of  law. "  2  Chltty 's  fil.  180. 
By  the  common  law,  where  an  estate  is 
granted  to  husband  and  wife,  they  talce  by 
entireties,  and  not  by  moieties.  Neither 
oould  sell  without  the  consent  of  the  other, 
and  the  surviyor  took  the  whole.  Ketchum 
V.  WalnDorth,  5  Wis.  96,  68  Am.  l>ec.  49. 
This  result  was  upon  the  ground  that  the 
estate  was  created  by  act  of  the  parties, 
and  that  in  such  esses  husband  and  wife  are 
but  one  person  in  law  for  the  purposes  of  the 
grant;  but  where  the  estate  is  created  by 
act  of  law,  as  by  descent,  the  rule  is  other- 
wise, and  they  take  as  tenants  in  common 
and  by  moieties.  The  father  and  mother 
of  George  W.  Brown  inherited  his  estate 
equally,  by  reason  of  the  relation  of  each  to 
him,  and  not  by  reason  of  their  relation  to 
each  other,  as  husband  and  wife.  The  right 
of  each  is  separate  and  distinct,  and  is  in  no 
way  dependent  upon  the  right  of  the  other. 
In  Knapp  ▼.  Windior,  6  Cush.  157-161,  the 
whole  subject  is  considered,  and  Shaw,  Ch. 
J.,  says :  **  It  appears  to  us  that  the  analogy 
between  the  acquisition  of  property  by  opera- 
tion of  law,  giving  to  each  individual  of  a 
class  a  share  iuojure,  and  a  grant  giving  a 
certain  amount  of  property  to  several  persons 
named,  two  of  whom  are  husband  and  wife 
(as  in  that  case),  and  named  and  designated 
as  such,  is  very  slight.  The  former  has  its 
operation  from  the  provisions  of  law,  which 
are  general  and  unlimited,  and  look  simply 
at  the  relation  of  each  to  the  intestate,  and 
intend  to  give  to  each  because  so  related ;  the 
other  takes  its  effect  from  the  presumed  intent 


of  the  grantor. or  devisor,  who  has  the  power 
to  make  such  gift  as  he  pleases."  This  caso 
is  an  exhaustive  and  instructive  consideration 
of  the  subject,  and,  we  think,  fully  sustains 
the  conclusions  at  which  we  have  arrived. 
We  have  not  been-  referred  to  any  authority, 
nor  do  we  know  of  any,  sustaining  the  posi- 
tion that,  where  husband  and  wife  take  by 
descent  as  next  of  kin,  they  take  by  entire- 
ties, and  not  by  moieties,  or  that,  as  between 
them,  the  right  of  survivorship  obtains. 
Many  authorities  were  cited  showing  that, 
as  to  personal  estate  in  such  a  case,  the  father 
and  husband  would  take  it,  to  the  exclusion 
of  the  mother  and  wife ;  but  this  is  because 
the  estate  is  personal,  which,  as  soon  as  it  is 
property  of  the  wife,  becomes  the  property 
of  the  husband  by  rieht  of  marriage.  *'It 
would  be  idle  to  distribute  to  her,  when  by 
the  very  act  of  distribution  it  would  become 
the  property  of  the  husband.  But  it  is  other- 
wise in  the  case  of  real  property.  This  is 
not  his,  but  belongs  to  her,  and  she  Is  as 
capable  of  inheriting  it  as  her  husband.," 
Reeve,  Descents,  128.  Durine  coverture  he 
is  entitled  to  the  use  of  her  real  estate,  or  the 
rents  and  profits  of  it  Subject  to  this  right, 
she  might  convey  or  devise  it,  and  it  would 
descend  to  her  heirs.  We  hold,  therefore, 
that  upon  the  death  of  George  W.  Brown  hia 
real  estate  descended  equally  to  his  father 
and  mother,  as  tenants  in  common,  and  that 
upon  her  death  her  moiety  descended  to  her 
heire  at  law.  It  follows,  therefore,  that  the 
nonsuit  was  erroneous. 

The  judgment  of  ths  Oircuit  Court  is  mened, 
and  the  cause  remanded  for  a  new  trial. 


to  husband  and  wife  to  hold,  the  one  moiety  to  the 
hosband  for  life  and  the  other  moiety  to  the  wife 
for  life,  and  the  lesBor  oonflrni  the  estate  to  hold  to 
them  and  their  heirs:  as  to  the  moiety  of  the  hus- 
band, it  enureth  only  to  the  husband,  and  as  to  the 
moiety  of  the  wife  they  are  Joint  tenants,  for  the 
hosband  holdeth  such  estate  in  the  wtfe^s  moiety 
in  her  right  as  is  capable  of  conflrmatiOD.  (The 
meaning  of  the  statement  that  they  are  joint  ten- 
ants appears  supra,  I.,  citing  Stroebe  v.  Fehl,  22 
Wis.  337  (1867). 

And  in  the  modem  English  case  of  Marohant  v. 
Cragg,  81  Beav.  401  (1862),  the  master  of  the  rolls 
said  that  the  passages  in  Littleton  to  the  effect  that 
a  husband  and  wife  cannot  hold  by  moieties  meant 
that  they  cannot  hold  a  joint  estate  by  moieties,  and 
he  added:  **Any  property  may  be  given  in  equal 
shares  to  husband  and  wife;**  and  be  so  decided 
with  regard  to  a  personal  fund  on  the  ground  that 
the  law  regulating  it  was  the  same  on  this  point  as 
that  regulating  real  estate.** 

In  New  Jersey  a  limitation  to  them  expressly  as 
tenants  in  common  makes  them  so.  MaoDcrmott  v. 
French,  15  N.  J.  Eq.  78  (18S3);  Buttlar  v,  Rosen- 
biatb,  42  N.  J.  Eq.  666, 69  Am.  Rep.  62  (1887)  (dictum), 

Ai'd  eo  in  Indiana.  Brown  v.  Brown,  138  Ind. 
476  (1H93I. 

So  a9  to  limitations  for  life.  Hadlocic  v.  Gray,  lOi 
Ind.  606  (1885). 

And,  In  New  Fork,  any  ezprefflion  which  wiJi 
make  other  persons  tenants  In  tx)mmon  will  make 
husband  and  wife  so  independently  of  any  statute. 
Hicks  V.  Cochran,  4  Edw.  Ch.  107  (1843). 

And  so  according  to  Miner  v.  Brown,  188  N.  T. 
a08  (isee^,  will  any  limitation  indicating  an  inten- 
tion to  thac  effect,  or  even  any  limitation  accom* 
panied  by  expressions  which  cannot  be  operative 
unless  the  wife  is  admitted  to  be  on  equal  present 
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'  enjoyment  with  her  husband,  and  that  her  estate 
is  not  to  be  subservient  to  his  exclusive  control 
(reasons  which  would  not  apply  since  Hhjbb  v. 
FiBHXB).  And  on  this  ground  a  limitation  in  a  will 
to  them  "for  their  use,  benefit,  and  support  during 
their  natural  lives**  was  held  suflBdent  to  make 
them  tenants  in  common.  This,  however,  seems 
extreme.  The  question  in  Miner  v.  Brown,  mcpro. 
was  whether  an  execution  againstthe  husband  was 
efTeotlve  against  the  land  during  the  wife*sllfe. 
Tlie  court  held  it  invalid  as  regarded  one  moiety. 
But  the  court  intimated  an  opinion  (p.  814)  thattha 
survivor  might  be  entitled  absolutely,  thus  re- 
stricting the  tenancy  in  common  to  tbe  joint  life-v 
time.  They  in  fact  merely  anticipated  HiLas  v. 
FiaHBB,  on  other  grounds. 

The  above  decisions  in  effect  overruled  Dias  v. 
Glover,  Hoifman,  Ch.  71  (1880), where  the  limitations 
to  them  ^as  tenants  in  common  and  in  equality  of 
estate,  and  not  as  joint  tenants,**  was  held  to  make 
them  tenants  by  entireties. 

In  Pennsylvania,  however,  it  was,  till  recently, 
held  that  the  common  law  absolutely  forbids  tbe 
making  of  husband  and  wife  tenaats  in  common  by 
one  and  the  same  conveyance;  and  also,  that  a  lim- 
itation  intended  to  make  them  so  would  enure  (on 
the  ey  prea  principle)  to  make  them  tenants  by  en- 
tireties. A  limitation  to  them  "as  tenants  in  com- 
mon and  not  as  joint  tenants**  was  held  so  to  oper- 
ate in  Btuckey  v.  Keefe,  86  Pa.  897  (1850 »;  Martin  V. 
Jackson,  27  Pa.  604, 67  Am.  Dec.  488  (185d);  and  Diver 
V.  Diver,  66  Pa.  106  (1807). 

And  this,  even  though  tbe  limitation  was  subse- 
quent to  tbe  abolition  of  survivorsbip  between 
joint  tenants.    Martin  v.  Jackson,  supra. 

And  to  tbe  married  women*8  act.  Diver  v.  Diver, 
tuprcL 

But  since  these  decisions  it  has  been  held  in  Penn« 
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1.  A  Joliit  ooiiTeyajiee  to  husband  and 
wife  vcetB  In  them  an  estate  In  entirety. 

8.  A  wife  may  eaceeate  a  mort^ac^  on 
her  interest  in  lands  held  by  the  entireties, 
where  the  state  Coastltutlon  and  statutes  have 
excluded  the  marital  rights  of  the  husband  in 
such  property  during  the  wife's  life,  and  given 
her  oontrol  of  her  property. 

Z%  8e]iarate  mortflrages  made  by  hus- 
band and  wife  on  land  held  by  the  en- 
tiretieSt  each  made  without  the  joinder  of  the 
other*  purporting  to  oover  an  undivided  half  in- 
terest In  the  land,  although  made  to  the  same 
iwrson  and  for  the  same  purpose,  will  give  to  the 
mortgagee  on  the  death  of  the  husband  no  lien 
beyond  an  undivided  half  interest. 

(December  14, 1896i) 

APPEAL  by  oomplainant  from  a  decree  of 
the  Circiiit  Court  for  Phillips  County  in 
favor  of  defendants  in  an  action  brought  to 
foreclose  a  mortgage.    Modified. 


Statement  by  Riddiek*  J. ; 

Mary  P.  Branch  brought  suit  in  the  Phil- 
lips circait  court  against  Sallie  M.  Polk  and 
the  heirs  of  Lucius  £2. Polk, Sr.  For  cause  of 
action  she  alleged  that  Lucius  E.  Polk,  Sr., 
executed  to  her.  on  the  Ist  day  of  March, 
1891,  several  promissory  notes,  amounting  in 
the  aggregate  to  between  $6,000  and  $7,000; 
that  to  secure  the  payment  of  these  notes  he 
executed  to  her  a  mortgage  on  an  undivided 
half  interest  in  certain  lands  in  Phillips 
county,  Ark.  ;  that  the  defendant  Sallie  M. 
Polk,  at  that  time  the  wife  of  said  Luciua 
E.  Polk,  in  order  to  further  secure  the  pay- 
ment of  said  notes,  did,  on  said  Ist  day  of 
March,  1891,  also  execute  a  mortgage  upon  an 
undivided  half  interest  in  said  lands  owned 
by  her ;  that  Lucius  E.  Polk  had  died  since 
the  execution  of  the  notes  and  mortgage ;  and 
that  said  notes  were  due  and  unpaid.  She 
prayed  that  the  mortgage  be  foreclosed,  etc 
Mrs.  Polk  filed  her  separate  answer  to  the 
complaint,  wherein  she  admits  the  execution 
of  the  notes  and  mortga^^e  as  alleged,  that  at 
the  time  of  the  execution  of  the  same  she 
was  the  wife  of  L.  E.  Polk,  and  that  he  has 
since  died,  and  that  said  notes  are  past  due 
and  unpaid ;  but,  to  quote  the  language  of 


aylvania  that  a  limitation  expressly  unfolding  the 
Incidents  of  a  tenancy  in  common  and  prescribing 
that  the  estate  shaU  have  these  incidents  wiU  oper- 
ate, independently  of  statute,  to  make  them  tenants 
In  common,— as,  a  limitation  stating  that  one  spouse 
is  to  take  one  undivided  half,  and  the  other  the 
other,  and  that  each  Is  to  be  capable  of  disposing  of 
hiB  or  her  share,  and  that  on  the  death  of  either  his 
or  her  share  is  to  pass  to  his  or  her  representatives. 
JU  Young*s  BBtate,  168  Pa.  646  (1806),  reversing  8  Pa. 
Dist.  U.  44S  (IBM).  The  reason  given— that  they 
might  have  been  made  to  take  thus  by  separate 
conveyances— would  apply  equally  to  a  simple 
limitation  to  them  in  common.  The  subject  there 
was  a  mortgage,  but  the  decision  professed  to  be 
general  applicability.  Strange  to  say,  the  court 
approved  of  Btuckeyv.  Keefe,  ttavra^  and  pro- 
fesBCd  their  willingness  to  follow  it  if  the  wording 
were  similar. 

A  conveyance  expressly  made  to  husband  and 
wife  as  tenants  in  common  and  not  joint  tenants  is 
also  held  in  the  District  of  Columbia  to  create  a 
tenancy  in  common,  and  not  by  the  entirety.  Oar- 
roll  V.  Bady,  20  Wash.  L.  Bep.  8Sa 

The  American  decisions  on  both  sides  of  this 
<]ue8tion  are  fully  considered  in  Baker  v.  Stewart, 
40Kau.464,468,2L.B.A.4d4a888).  Thoeeofthem 
which  deny  the  power  to  make  the  spouses  tenants 
In  common  are  founded  on  the  expressions  in  the 
old  books  that  they  cannot  take  by  moieties. 

Words  importing  a  tenancy  in  common  In  a  de- 
vise to  several  persons  of  whom  two  are  husband 
and  wife  are  construed  as  meaning  that  the  other 
persons  are  to  take  in  common  with  one  anotber 
and  with  the  spouses,  not  that  the  spouses  so  take 
as  between  themselves.  Bricker  v.  WhaUey,  1 
Yern.  288  (168i). 

6.  lAmUaiion  to  husband  and  wife  for  theUr  lives. 

A  limitation  to  husband  and  wife  for  their  lives 
Is  construed  as  including  the  life  of  the  survivor, 
whether  it  be  byway  of  grant  (Cooper  t.  Cooper, 
76  m.  67  a875),  citing  BrudnePs  Case,  6  Coke,  0 
(16(12);  Torrey  v.  Torrey,  U  N.  Y.  480  (1866);  Han- 
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nan  v.  Towers,  8  Harr.  ft  J.  147,  6  Am.  Dea  427 
(1810);  Todd  v.  Zachary,  Busbee.  Eq.  287  (1BB8>;  and 
see  Hodlock  v.  Gray.  104  Ind.  666  (1886)),  or  of  reser- 
vation. McBoberts  v.  Copeland,  86Tenn.  211  (1886). 
And  a  limitation  of  a  life  estate  to  husband  and 
wife,  contained  In  a  conveyance  in  fee  of  an  estate 
which  they  held  by  entireties,  gives  them  a  life  es- 
tate by  entireties.  Jones  v.  Potter,  80  If •  a  220 
(1888):  McBoberts  v.  Copeland,  st^prou 

6.  lAmUatioins  in  peculiar  forma. 

The  phrase  *^party  of  the  second  part**  is  a  suffi- 
cient description  of  the  husband  and  wife  in  the 
habendum  of  an  indenture  in  which  the  husband 
and  wife  were  parties  of  the  second  part.  Den, 
Hardenbergh,  t.  Hardenbergh,  10  N.  J.  L.  48, 18 
Am.  Dec.  871  (1888). 

A  limitation  to  **A  and  his  family**  means  to  A 
and  his  wife  and  chUdren  if  any,  and  consequently 
makes  him  and  his  wife  tenants  by  entireties  of 
their  share  in  common  with  the  children.  Hall  ▼• 
Stephens,  06  Mo.  670,  27  Am.  Bep.  802  (1877). 

A  limitation  in  a  deed  to  a  husband  and  wife  for 
life  and  **to  the  survivor  of  them  in  his  or  her  own 
right"  was  held  to  vest  the  estate  in  them  for  life 
with  remainder  in  fee  to  the  survivor.  Mitiel  ▼• 
Earl,  1S8  III.  66, 8  L.  B.  A.  666  (1890). 

A  limitation  to  one  of  the  spouses  for  life  and 
afterwards  to  the  other  cannot  make  them  co-own- 
ers, though  in  the  premises  of  the  deed  the  grant 
was  to  the  former  without  words  of  limitation. 
Blirgin  v.  Love,  72  lU.  658  (1874). 

A  limitation  to  husband  and  wife  **as  joint  ten- 
ants and  to  the  survivor  of  them,**  with  the  addi- 
tion of  a  statement  that  it  is  understood  that  In 
case  of  the  death  of  the  wifb  '*her  chUdren  are  to 
in  berit  her  Interest,**  means  that  in  case  of  the  death 
of  the  wife  after  that  of  the  husband  they  are  to 
inherit  her  interest,  but  that  if  she  dies  first  her 
husband  is  to  take  the  whole. 

And  the  fact  that  the  busbcmd  permitted  them 
to  occupy  a  part  from  their  mother*8  death  until 
his  own  makes  no  difference.  Barden  v.  Ovei^ 
meyer,  181  Ind.  660  (1802). 
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the  answer.  "  she  denies  that  the  deed  of  trost 
so  executed  by  the  said  husband  and  delivered 
to  the  said  plaintiff  is  a  lien  upon  said  lands 
described  in  said  complaint,  or  an  undivided 
half  interest  in  the  same,  or  upon  anv  part, 
or  any  interest  therein,  or  that  tlie  deed  of 
trust  so  executed  by  herself  and  delivered  to 
said  plaintiff  is  a  lien  upon  said  lands,  or 
any  interest  therein,  or  any  part  thereof,  be- 
cause she  says  that  the  sole  and  onlv  title 
which  she  or  her  said  husband  had  or  held  to 
said  land  or  any  part  thereof  was  the  title 
derived  through  a  deed  executed  by  Clarence 
Quarles,  as  commissioner  in  chancery  of  the 
circuit  court  of  Phillips  county.  Ark.,  dated 
the  10th  day  of  December,  1877,  wherein  and 
whereby  he  conveved  the  whole  of  said  sev- 
eral tracts  of  land  to  her  said  husband  and 
herself.  .  .  .  And  so  she  says  that,  for 
the  reasons  aforesaid,  said  mortgages  or  deeds 
of  trust,  executed  as  aforesaid  by  herself  and 
husband,  are  no  lien  upon  the  said  hereinbe- 
fore described  lands. "  There  was  a  demurrer 
to  this  paragraph  of  the  answer,  which  was 
overruled  by  the  court.  Plaintiff  electing  to 
stand  on  her  complaint  and  demurrer,  the 
complaint  was  dismissed,  and  plaintiff  ap- 
pealed. 

MeMSTt.  Rose*  Heiiiin§nr»j'9  A   Rose» 
and  Tappan  A  Porter*  for  appellant: 
Although  it  may  be  true  that  the  mortgage 


by  the  wife  could  not  operate  during  her  hi»> 
band's  lifetime,  so  as  to  disturb  hu  and  her 
Joint  possession,  yet  on  his  death  it  became 
immediately  operative  under  our  statute. 

Of  course,  on  the  death  of  the  husband  the 
entire  estate  vested  in  the  wife. 

Robin$an  v.  Eagle,  29  Ark.  202;  Kline  v. 
Bagland,  47  Ark.  116;  NeeUyv.  Laneaeier,  Id. 
179,  58  Am.  Rep.  752. 

There  is  no  doubt  but  that  the  husband  may 
charge  the  estate  by  entireties,  subject  to  de- 
vestiture  if  the  wife  should  survive  him. 

Amee  v.  Ifbrman^  4  Bneed,  098, 70  Am.  Dec, 
269. 

But  if  the  husband  can  do  so,  the  wife,  be- 
ing now  as  free  to  convey  as  he  is,  can  do  the 
same  thing. 

Bodine  v.  KiOeen,  58  N.  T.  98;  Gibson  v. 
BerrioU,  55  Ark.  85. 

The  husband  could  not  by  any  conveyance 
prejudice  the  right  of  the  wife  to  the  whole  of 
the  land  in  case  she  survived  him. 

Dtn,  Wyckoff,  v.  Gardner,  20  N.  J.  L.  556, 
45  Am.  Dec.  888. 

The  wife  owned  the  rest  of  the  estate  not 
vested  in  her  husband;  and  that  estate  might 
be  "  conveyed  by  her  the  same  as  If  she  were  a 
feme  sole" 

Ark.  Const.  1874,  art.  9.  %  7;  BoberU  v.  Wil- 
eoxaon,  86  Ark.  856;  BonahueT.  MilU,  41  Ark. 
421;  OrieeoeT,  Eambriek,  47  Ark.  235;  Stone 
V.  Stone,  48  Ark.  160;  Mansf.  (Ark.)  Dig.  642. 


A  Hmftation  to  a  woman  and  her  hustMind  to  be 
held  hy  her  as  her  own  property,  the  husband  to 
have  the  possession  durioflr  his  lifetime,  and  the 
possession  to  return  to  her  If  she  survives  him,  ffives 
the  estate  to  him  for  life  with  remainder  to  her  in 
fee.    Bdwards  v.  fieall,  76  lod.  404. 

A  limitation  to*  husband,  and  wife  and  hts  heirs 
gives  the  entirety  estate  to  both  in  fee  if  contained 
io  a  will.   Jones  v.  Chandler,  40  Ind.  668  (1878). 

Bat,  in  a  deed,  a  similar  limitation  substltatiDir 
**taer^  for  ^*his**  gives  the  estate  by  entirety  to  both 
spouses  so  long  as  both  live,  with  remainder  to  the 
heirs  of  the  wife.    Davis  v.  Davia,  46  Pa.  842  a868). 

A  limitation  to  husband  aod  wife,  one  3qiial  half 
to  each  with  subsequent  provisos,  makes  them  ten- 
ants in  oommon.  Hicks  v.  Ckx^hran,  4  Edw.  Cb.  107 
(1848). 

A  valid  oonditional  limitation  that  the  wife  oon- 
tinue  to  live  with  the  husband  unless  she  has  good 
cause  for  divorce  may  be  included  in  a  conveyance 
creatinflT  an  estate  by  entireties.  Smith  v.  Smith, 
28  Wis.  176.  90  Am.  Dec.  158  a86B). 

A  limits  doo  of  realty  in  Connecticut  to  a  husband 
conditionally  on  his  surviving  his  wife,  and  to  the 
wife  oonditlonally  on  her  surviving  him,  was  held 
to  imply  a  limitation  to  both  during  the  Joint  life- 
time, and  thus  to  produce  the  eileot  of  an  estate  by 
entiretiee,  which  estate  cannot  be  created  in  Con- 
necticut. Bartholomew  v.  Muzzy,  61  Conn.  887 
(1802). 

See,  farther,  eupra,  YIT.  o,  citing  Btoebler  v. 
Kuerr,  6  Watts,  181  (1880),  and  V  a,  '*RuU  in  SheUey'B 
Caee.^ 

e.  Gonnsi/anee  "by  entiretiea  to  spouses  one  of  whom 
aUready  ha»  an  estaU  in  the  land  or  other  eubicet^ 
matter. 

The  acceptance  by  a  married  woman  of  a  con- 
veyance to  herself  and  husband  of  property  already 
belonging  to  herself  does  not  prod  uoe  any  efrect,bu t 
she  continues  sole  owner,— at  least  if  it  happened 
before  the  married  women ^s  act.  Jackson,  White, 
V.  Gary,  16  Johns,  aos  (1819). 
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Probably  since  this  act  the  result  would  be  the 
same,  notwithstanding  her  contracting  power,  un- 
less she  had  made  a  contract  tor  value  to  the  con- 
trary. At  least  we  shall  see  below  that  her  accept- 
ance, after  her  hu8band*s  death,  of  a  conveyance 
to  her  of  land  of  her  own  which  her  husband  had 
conveyed  to  the  person  making  the  conveyance  to 
her,  does  not  alter  her  prior  title.  Infnu  X  b,  1« 
olting  Greneley*B  Case,  8  <}oke,  71b  (1610). 

So,  an  acceptance  by  one  of  the  spouses  of  a  con- 
veyance to  both,  of  land  of  which  the  former  was 
already  equitable  owner,  operates  on  the  legal  es- 
tate only,  leaving  the  former  spouse  still  sole  bene- 
ficial owner.   Moore  v.  Moore,  li  B.  Mon.  063  (18&1). 

As  regards  a  oonveyance  to  the  spouses  of  preou 
Ises  in  which  one  of  them  already  has  a  particular 
or  terminable  estate,  see  nupra,  V.  b.  Merger, 

A  conveyance  of  land  In  which  one  of  the  spouses 
already  owns  a  share,  made  to  both  by  the  persons 
entitled  to  the  other  shares,  and  so  made  in  order 
to  carry  out  a  partition  of  lands  of  which  the  prem- 
ises formed  part,  does  not  operate  as  a  conveyance 
but  as  a  oommon- law  partition,  merely,  substitut- 
ing a  divided  purparty  tor  an  undivided  share, 
and  consequently  leaving  the  title  undisturbed, 
and  the  estate  (beneficially,  and,  it  seems,  legally 
also)  still  in  the  spouse,  who  before  it  solely  owned 
a  share.  Stebman  v.  Huber,  21  Pa.  280  (1858);  Harw 
rison  V.  Bay,  108  N.  a  216,  U  L.  B.  A.  728  (1891); 
Dooley  v.  Baynes.  86  Ya.  644  0880);  Tancey  v.  Bad- 
ford.  86  Vs.  688  (1890). 

Even  though  the  conveyance  does  not  purport  to 
be  a  partition  deed,  this  fact  being  proved  by  oral 
evidence.    Dooley  v.  Baynes,  eupra. 

But  the  ground  of  decision  in  Yancey  v.  Badford, 
eupra,  was  that  the  partition  took  effect  by  force 
of  the  oral  agreement  of  the  parries  and  consequent 
actual  division,  there  being  no  statute  to  render  a 
deed  necessary:  and  that  the  deed,  when  executed, 
could  not  devest  t  he  estates  from  the  allottees.  See 
Yancey  v.  Badford,  80  Ya.  642  (1880):  and  see  p.  040, 
where  the  new  Code  of  Ylrginia  is  referred  to. 

And  in  Harrison  v.  Bay,  106  N.  a  217, 11 L.  U.  A. 
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This  statate  applies  to  mortgages  as  well  as 
to  deeds  absolute. 

Kline  v.  Uagland,  47  Ark.  118;  Brown  ▼. 
Bocqvin,  57  Ark.  107;  Jfffenon  v.  Edrington, 
68  Ark.  565. 

The  after-acquired  title  does  not  pass  by  way 
of  estoppel,  but  simply  by  force  of  the  statute, 
-which  operates  precisely  as  does  the  statute  of 
'iises 

2  Washb.  Real  Prop.  p.  405,  *111;  8  Washb. 
Real  Prop.  •473. 

The  statute  is  with  us  a  rale  of  property,  not 
dependent  in  any  manner  upon  covenants.  As 
the  statute  makes  no  exceptions,  the  court  can 
make  none. 

Ertoin  v.  Turner,  6  Ark.  14;  Branch  of  State 
Banky.  Morris,  18 Iowa,  186;  Pryory,  Byhum^ 
16  Ark.  671;  Smith  v.  Maeon,  20  Ark.  18. 

It  comprehends  and  supersedes  the  former 
doctrine  of  estoppel. 

Crittenden  v.  Johnmm,  14  Ark.  468. 

As  in  this  case  both  of  the  tenants  by  entire- 
ties conveyed  the  lands  upon  the  same  consid- 
eration, to  the  same  person,  upon  the  same 
uses,  the  result  is  precisely  the  same  as  if  they 
both  Joined  in  the  same  conveyance. 

8t.  Louie,  L  M.  d  8.  R  to  v.  Beidler,  45 
Ark.  17;  mcke  y.  Rector,  4  Ark.  278;  Ish  v. 
Morgan,  48  Ark.  415;  Joy  v.  8t.  Louie,  188  U. 
6.  2,84L.  ed.  HI5. 

For  the  application  of  this  rale  it  is  not  nec- 


essary that  both  instraments  should  be  of  the 
same  date. 

Van  Hagen  t.  Van  Rensselaer,  18  Johns.  421; 
Lawsoo,  Cont.  §  889,  and  cases  cited;  RMi^ 
son  V.  Eagle,  29  Ark.  305. 

Messrs,  John  J.  Hornor  and  E.  C.  Hor- 
nor^  for  appellee: 

If  an  estate  in  fee  be  given  to  a  man  and  his 
wife,  they  are  neither  properly  joint  tenants 
nor  tenants  in  common,  for  husband  and  wife 
being  considered  one  person  in  law,  they  can- 
not take  the  estate  by  moieties,  but  both  are 
seised  of  the  entirety.  The  consequence  of 
which  is,  then,  neither  husband  nor  wife  can 
dispose  of  any  part  without  the  consent  of  the 
other,  but  the  whole  must  remain  to  the  sur- 
vivor. 

2  Bl.  Com.  182. 

Neither  the  provisions  respecting  joint  ten- 
ancies (Rev.  Stat.  chap.  31,  §  9).  nor  (Const. 
1868,  art  12,  g  6),  respecting  the  separate  es- 
tate of  married  women,  destroyed  the  common- 
law  estate  by  entireties. 

Robinson  v.  Eagle,  29  Ark.  202. 

The  separate  estate  of  a  married  woman  is 
that  alone  of  which  she  has  the  exclusive  con- 
trol, independent  of  her  husband,  and  the  pro- 
ceeds of  which  f>he  may  dispose  of  as  she  pleases. 

Petty  V.  Malier,  14  B.  Mon.  246;  Johnston  v. 
Janes,  12  B.  Mon.  829;  Bowen  v.  Sebree,  2  Bush, 
115. 


722  (1801),  the  court  seems  to  have  entertained  a 
almilar  view. 

And  the  acceptance  and  rejristration  of  the  deed 
by  the  spouse,  who  bad  been  entitled  to  the  undi- 
vided share  (wbo  was  in  this  iDstanoe  the  busbandu 
•does  not  estop  Urn  from  claiminff  the  sole  owner- 
ship. Harrison  v.  Bay,  and  Yancey  v.  Hadford, 
»upr<L 

But  tbe  opposite  decision  was  made  in  Wrlirht  v. 
^ddlec  20  N.  Y.  822,  828  (1860),  and  in  Babbit  v. 
8oro(nnn,  1  Duv.  272  (ltS64),  the  deeds  being  there 
treated  as  mutual  conveyances. 

So,  a  mortgage  to  bot  b  spouses,  of  land  which  had 
-belonged  to  the  wife  but  had  been  sold  and  con- 
veyed to  the  purchaser,  made  by  him  to  secure  the 
.purchase  money,  passes  to  them  as  trustees  for  the 
wife  only.    Trimble  v.  Rels,  87  Pa.  448  (1860). 

Tbe  busband^s  sanction  of  his  wife^s  concurrence 
with  bim  in  a  conveyance  of  a  Rrant  of  a  particular 
estate  In  bis  property  does  not  make  her  tenant  by 
entireties  with  bim  in  the  reversion  (which  was  not 
reserved  to  any  ono  In  particular).  eapeciaUy  if  she 
concurred  merely  to  release  her  dower.  Strawn  v. 
Borawn,  50  ill.  88  (1880).  See  also  supra,  V  b,  Jfergsr. 

d.  Invalidity,  on  other  grounds,  of  a  limitation. 

A  wife  may  disafirree  to  a  limitation  to  herself 
and  husband  by  entireties.  Green,  Crew,  v.  King, 
2  W.  Bl.  1211  (1778)  (dictum);  Purefoy  v.  Rogers,  2 
Sannd.  886^  887  (1070)  {dictum). 
.  But  if  it  be  for  her  advantafre  her  assent  is  pre- 
-aumed.    GreAn,  Crew,  v.  King,  wipra, 

A  conveyance  by  which  an  entirety  estate  would 
otherwise  be  created,  but  which  is  voidable  or  sub- 
ject to  encumbrance  as  against  one  of  the  spouses. 
Is  equally  so  ajralnst  the  other.  Manwaring  v. 
Powell,  40  Mich.  871  (1879). 

IXi  The  share  tahen  by  hua)and  and  wife  under  a 
limitation  to  them  nnd  another  or  others, 

A  limitation  to  husband  and  wife  in  common 
-with  another  or  others  is  construed  as  meant  to 
^rlve  them  together  no  larger  ehare;  and  a  limita- 
tion to  them  jointly  with  another  or  others  is  con- 

80  L.  R.  A. 


strued  as  meant  to  give  them  together  no  greater 
interest  than  each  of  tbe  other  persons  obtains, 
unless  the  contrary  be  expressed.  JAtU  201;  Co. 
Lltt.  188, 187:  Bridker  v.  Whatley,  1  Vem.  288  aaSD 
(where  there  were  corroborative  drcumstanoea. 
Immaterial  since  tbe  recent  decisions);  Re  Maroh, 
L.R.27Ch.Div.  100,64  L.  J.  Ch.  148, 51  L.  T.  N.  & 
880. 82  Week.  Bep.  241  (1884);  Jupp  v.  BuokweU.  L^ 
R. 80 Ch.  Dlv.  148, 67 L.  J.  Ch.  774.60L.T.  N.8.  128, 
88  Week.  Bep.  712  (1888):  Re  Wylde*s  Bstate,  2  DeG. 
M.  &  G.  724  a862),  10  Jur.  1020  r1840).  28  L.  J.  Ch.  N. 
6.  87  (1R58)  (a  case  of  personalty):  Atcbeson  v. 
Atcheson,  18  L.  J.  Ch.  N.  8.  230. 11  Beav.  483. 18  J^r. 
688  (1848)  (a  case  of  personalty,  overruling  Paine  v. 
Wagner,  12  Sim.  184  (1841));  Anderson  v.  Tannehfll, 
42  Ind.  141  (1873)  (where  this  distnbution  bad  been 
agreed  upon  by  the  parties);  Hall  v.  Stephens,  05 
Mo.  670,  27  Am.  Bep.  802  (1877);  Barber  v.  Harris,  15 
Wend.  615  (1886);  Johnson  v.  Hart,  0  Watts  ft  8.  310, 
40  Am.  Bep.  606  (1848);  West  Chicago.Park  Comrs.  v 
Coleman,  106  Bl.  601  (1884). 

And  this  holds,  though  some  of  the  other  shares 
come  into  existence  after  the  making  of  tbe  con- 
veyance.   Barber  v.  Harris,  ftuftra. 

And,  though  the  will  directed  that  the  property 
should  be  divided  between  the  husband  and  wife 
and  the  others  in  equal  parts.  Jupp  v.  Buckwell, 
su2>ra. 

And  though  the  will  was  made  after  the  married 
womeo^s  acts.  /b(d.,  overrulinir  Re  March,  L.  R.  24 
Ch.  Div.  222.  62  L.  J.  Ch.  080,  49  L.  T.  N.  S.  108.  81 
Week.  Rep.  885  (1888>. 

And  though  the  other  sharers  are  children  of  the 
spouses,  and  though  the  devise  was  in  these  words: 
^*To  A  [the  husband]  and  bis  family."  Hali  v. 
Stephens,  supra. 

But  the  rule  is  merely  one  of  construction  (Rs 
March,  supra)^  and  consequently  can  be  prevented 
by  words  indicating  an  opposite  intention. 

And  the  rule  does  not  apply  to  a  will  made  uii> 
der  Roman-Dutch  law.  Dias  v.  DeLt^era.  5  Appw 
Cas.  185.  49L.  J.  P.  C.  20,  42  L.  T.  N.  &».  287  (1879). 

A  gift  by  a  will  ot  the  residue  to  a  brother  and 
sister  and  a  nephew  of  his  wife,  the  nephew  and 
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The  Btatntes  for  the  protection  of  the  prop- 
'erty  of  married  women  were  not  designed  to 
embrace  estates  which  the  feme  cotert  takes  and 
iiolds  jointly  with  her  nusband,  but  those 
which  she  takes  and  holds  (to  the  extent  de- 
-fined)  as  if  she  had  no  husband.  The  marital 
Tiffhts  remain  as  they  were  at  common  law, 
unaffected  by  the  statutes  formed  for  the  pro- 
tection of  the  separate  property. 

McDuff'v.  Beauehamp,  50  Miss.  S85:  Gar- 
ner V.  Jonee,  58  Mo.  71;  ^peier  v.  Opfer^  78 
Mich.  88,  8  L.  R  A.  845;  l^uekey  y.  Kerfe,  26 
Pa.  401;  Diver  y.  Diwr,  56  Pa.  106;  BerllesY. 
Nunan,  92  N.  T.  158, 44  Am.  Rep.  861;  Zornt- 
lein  y.  Bram,  100  N.  Y.  15;  FUher  y.  Pr&vin, 
135  Mich.  847:  Baker  y.  Stewart,  40  Kan.  442, 
-2  L.  R.  A.  484;  Carver  y.  Smith,  90  Ind.  222, 
46  Am.  Rep.  210;  Pray  y.  StObina,  141  Mass. 
:219,  55  Am.  Rep.  462;  Marburg  y.  Cole,  49 
Md.  402,  88  Am.  Rep.  266;  Buttlar  v.  Baeen- 
iUath,  42  N.  J.  Eq.  651.  59  Am.  Rep.  52. 

In  order  to  deyest  the  wife  of  her  estate  in 
lands  held  by  entirety,  she  must  Join  her  hus- 
iMind  in  the  conveyance. 

Doe,  De  Pejifeter,  y.  Hotoland,  8  Cow.  277, 18 
Am.  Dec.  445;  Pierce  y.  Chace,  108  Mass.  258. 

While  the  policy  of  our  state  has  been  to 
free  the  married  woman  from  the  disabilities  of 
<x)yerture,  yet  this  class  of  legislation  is  in  der- 
<o|):ation  of  the  common  law,  and  can  be  ex- 
tended no  further  than  the  plain  provisions  of 
the  statutes  permit. 


Bobineon  y.  Eagle,  29  Ark.  202;  StiUuteU  y. 
Adame,  Id.  846;  Wood  v.  Terry,  80  Ark.  885: 
Jeffereon  v.  Edrington,  58  Ark.  545. 

A  contract  on  the  part  of  the  husband  to  sell 
the  wife's  land,  though  Icnown  and  assented  to 
by  her,  is  not  binding  upon  her  or  her  heirs 
She  can  only  bind  herself  by  executing  a  deed 
in  the  form  prescribed  by  iaw. 

Bogere  y.  Brooke,  80  Ark.  628. 

No  estoppel  can  accrue  against  a  married 
woman  in  regard  to  lands  not  held  as  her  sep- 
arate estate. 

Wood  V.  Terry,  aupra. 

The  legislature  of^  Michigan,  by  the  act  of 
1855,  enacted  that  a  married  woman  might 
convey  her  estate  "in  like  manner  and  with 
like  effect"  as  if  she  was  unmarried.  Our  stat- 
utes deal  only  with  the  separate  estates  of  mar- 
ried women,  yet  in  Michigan  an  estate  of  en- 
tirety could  not  be  conveyed  by  the  deed  of  the 
wife  in  which  her  husband  did  not  Join. 

Naylar  v.  Minoek,  96  Mich.  182. 

Rlddick*  J.,  delivered  the  opinion  of  the 
court: 

The  lands  upon  which  appellant  claims  a 
lien  were  held  by  Lucius  £.  Polk  and  his 
wife,  Sallie  M.  rolk,  under  a  Joint  convey- 
ance executed  to  them  by  Clarence  Quarles, 
commissioner.  This  loint  conveyance  to  hus- 
band and  wife  vestea  in  them  an  estate  in 
entirety.     BMnaon  y.  Eagle,  89  Ark.  202; 


wife  being  of  the  same  relationship  to  the  tefr* 
tatiix.  was  held  to  give  to  each  of  tliem  a  share. 
Warrington  v.  Warrlngcon,  2  Hare,  S8. 6  Jur.  878 
41642). 

.  And  the  mle  was  denied  application  on  a  fflft  to 
eeven  persons  named,  two  of  wbom  were  the  wives 
•of  two  of  the  others,  the  oonjunctlon  **and**  ap- 
pearinir  before  the  last  name  only.  Re  Dixon,  L. 
B.  42  Cfa.  Dlv.  806  (1800). 

Much  stress  Is  laid  In  several  of  the  English  oases 
on  the  use  of  **and^*  as  a  subcopula  between  the 
names  of  husband  and  wife  as  Indicatlnir  an  Intent 
to  treat  them  as  one  person.  So  In  Brloker  v. 
Whatley,  and  Re  Wylde^s  Estate.  au]>ra. 

And  does  not  apply  on  a  devolution  of  an  intes- 
tate*s  estate.  Knapp  v.  Windsor,  6  Gush.  167-161 
•(1660). 

And  a  limitation  of  different  interests  to  each  Is 
said  (says  Go.  Lltt.  187Z»  to  give  the  bustxind  and 
wife  separate  shares,  each  equal  to  that  of  the 
<»ther  party;  as,  a  limitation  to  the  other  party  for 
life,  the  husband  in  tail,  and  the  wife  for  yean. 

The  above  rule  may  have  been  founded  on  the 
-feeling  that  each  family  should  take  equally;  for 
•example,  a  man  having  two  sons,  one  already  mar- 
ried and  the  other  not  unlikely  to  marry,  might 
limit  an  estate  to  the  former  and  his  wife  and  the 
latter,  and  yet  might  Intend  each  son  to  take 
equally.  The  reason  generally  given  for  it,  namely, 
the  unity  of  person,  can  hardly  be  maintained  since 
-Jupp  T.  Buck  well,  mpro,  in  which  the  ground  of 
decision  was  that  the  married  women ^s  act  was  not 
Intended  to  give  the  spouses  greater  rights  against 
third  persons  than  they  had  before. 

JL  DtepoeWion  or  ene/wndrranee  of  eniirety  ^property, 
a.  By  both  Bpoueea  eoneurrinO' 

The  spouses  concurring  can  convey  the  entire 
-estate  or  any  interest  derived  under  it. 

And  a  conveyance  by  way  of  mortgage  Is  no  ex- 
•ception  to  the  rule.  People*s  BIdg.  A  L.  Asso.  v. 
BiUing  (Mich.)  6S  N.  W.  Rep.  873  (1685);  McBufl  v. 
Beauchamp,  60  Miss.  681  (1674;. 

^L.aA. 


But  a  mortgage  of  entirety  property  for  a  pur- 
pose which  by  statute  is  not  binding  on  the  wife  Is 
invalid  against  her.-as  (In  some  states),  for  the 
purpose  of  securing  a  debt  due  by  the  husband* 
Wilson  V.  Logue,  181  Ind.  191  (1801);  Dodge  v.  Kloay, 
101  Ind.  102  (1864);  Bartholomew  v.  Pierson,  112  Ind. 
480  a667>:  State  V.  Kennett,  114  Ind.  160  a687). 

Therefore,  in  those  states  in  which  one  spouse 
alone  cannot  convey  any  interest  in  entirety  prop- 
erty (as  in  Indiana  and  Michigan),  it  is  void  as  to 
the  husband  also.    Dodge  v.  Klnsy,  supra. 

But  it  has  been  held  in  Indiana  that  such  a  mort- 
gage, though  voidable  by  the  wife,  is  valid  against 
those  deriving  title  under  her.  Orooks  v.  Kennett, 
111  Ind.  847  (1887):  Bennett  v.  liattlngly.  UO  In^V 
197  (1866). 

Even  though  the  conveyance  by  her  was  ex- 
pressly made  free  from  the  mortgage.  Cto*ia  y. 
Keonett,  supra. 

This  seems  contrary  to  the  cardinal  principles  of 
law,  for  in  every  other  case  those  who  derive  under 
any  person  take  free  from  whatever  he  himself 
was  free  from.  See  also  the  Indiana  case  dted 
infra,  Z.  b,  2. 

And,  in  accordance  with  this  clear  principle,  one 
who  derives  title  under  a  wife  to  land  of  hers  which 
her  husband  had  made  a  void  conveyance  of,  was 
held  entitled  against  his  alienee,  in  Jenney  v.  Gray, 
6  0hlo8t.49a856). 

A  wife  who  acquiesces  in  her  husband^  purchase 
of  material  to  rebuild  a  bam  on  the  premises  is 
estopped  to  deny  the  right  to  a  mechanics*  lien 
therefor.  Wilson  v.  Logue,  nipra, 

A  prohibition  against  the  wife  becoming  surety 
for  her  husband^s  debt  does  not  extend  to  a  mort- 
gage made  to  raise  money  for  the  purpose  of  bene- 
fiting the  common  property,  or  for  that  of  secur- 
ing a  debt  due  by  the  wife,  nor,  therefore,  are  such 
mortgages  invalidated  thereby.  McLead  v.  ^tna 
L.  Ins.  Go.  107  Ind.  804  (1886»:  Fawkner  v.  Scottish 
American  Mortg.  Go.  107  Ind.  666  a886);  Bartholo- 
mew V.  Pierson,  112  Ind.  480  (1887i. 

The  concurrence  of  the  wife  in  a  conveyance  of 
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Kline  t.  Baglani,  il  Ark.  116 ;  Den,  Ha/rden- 
hergh,  ▼.  Hardenbergh,  10  N.  J.  L.  49,  18  Am. 
Dec.  877 ;  BertUs  v.  JVwnan,  92  N.  Y.  152,  44 
Am.  Rep.  861.  After  reoeiving  this  coovey- 
ance,  each  of  the  graotees  gave  to  Mary  r. 
Branch  a  mortgage  on  an  undivided  half  in- 
terest in  said  land  to  secure  notes  executed 
to  her  by  Lucius  E.  Polk.  These  mortgages 
were  executed  at  different  places  and  at  dif- 
ferent times.  The  one  by  Lucius  E.  Polk 
was  executed  on  the  4th  day  of  April,  1892, 
and  his  wife  executed  one  on  the  81st  day  of 
May,  1892.  Neither  of  them  joined  in  the 
mortgage  executed  by  the  other.  Now,  the 
right  01  survivorship  is  a  distinction  char- 
acteristic of  an  estate  of  entirety,  and  neither 
of  the  tenants  holding  by  the  entireties  can 
by  a  separate  deed  affect  the  right  of  sur- 
YivoTship  existing  in  the  other.  Ame»  v. 
Norman,  4  Sneed,  688,  70  Am.  Dec.  269; 
Dm,  Hardenbergh,  v.  Hardenbergh,  10  N.  J. 
L.  49,  18  Am.  Dec.  871,  and  note ;  8  Kerr, 
Heal  Prop.  $  1975.  In  order  to  convey  land 
held  in  entirety,  the  husband  and  wife  must 
convey  by  a  Joint  deed,  or  the  deeds,  if  sep- 
arate, must  purport  to  convey  the  entire  es- 
tate. Neither  of  the  mortgages  set  up  by 
the  appellant  purports  to  convey  more  than 
an  undivided  half  interest  in  the  land.  It  is 
contended  by  appellant  that  these  two  mort- 
gages, being  executed  for  the  same  purpose, 
must  be  taken  and  construed  as  one  aeed. 


If  this  be  conceded  as  oorrect,  it  would  not 
strengthen  the  position  of  appellant,  for  it 
would  still  be  a  deed  conveying  an  ondi- 
vided  half  interest  only.  When  persons  own- 
ing lands  as  tenants  in  common  each  convey 
an  undivided  half  interest  therein,  they  have- 
conveyed  the  title  to  the  whole,  for  neither 
of  them  held  more  than  an  undivided  half 
interest,  and  the  deed  of  each  conveys  hia. 
entire  interest ;  but  the  entire  estate  is  vested 
in  each  of  the  tenants  by  the  entireties,  for 
thev  hold,  not  by  moieties,  but  bv  entireties, 
and  a  conveyance  of  an  undivided  half  in- 
terest by  one  tenant  does  not  purport  to  con- 
vey his  whole  interest.  The  deed  of  the- 
husband  can  have  no  effect  after  his  death. 
When  that  happened,  Mrs.  Polk  became  tho- 
Bole  owner,  his  interest  passing  to  her  by  right 
of  survivorship.  If  appellant  has  any  lien 
upon  Mrs.  Polk's  land,  it  must  be  by  force 
of  her  own  deed,  for  she  did  not  Join  in  the- 
deed  of  her  husband,  and  is  not  affected  bv 
it.  As  Uie  mortgage  executed  by  Mrs.  Polk 
only  purported  to  convey  an  undivided  half 
interest  in  the  land,  we  think  it  clear  that  in 
no  event  can  appellant  claim  a  Hen  beyond 
this  undivided  half  interest. 

But  the  most  serious  question  for  us  to  de- 
termine is  whether  Mrs.  Polk,  during  cov- 
erture, had  the  power  by  a  separate  deed  to 
mortgage  her  interest  in  the  lands  held  by 
herself  and  husband  as  tenants  of  the  entirety. 


the  entirety  property  for  the  purpose  of  releaslnff 
a  supposed  right  to  dower  does  not  pass  the  entirety 
estate  as  against  her.  Wales  v.  GoffiD.  18  Alleo,  218 
OSM);  Pierce  v.  Cbaoe,  108  Mass.  264  (1871). 

The  execution  by  the  wife  of  a  deed  purporting 
to  convey  the  entirety  estate  without  the  iDsertion 
of  her  name  as  grantor  does  not  appear  to  be  eulfi- 
clent  to  pass  the  estate  as  afralnet  her.  Stone  v. 
Sledge,  87  Tez.  49  aSM),  dtlng  cases  to  show  that  a 
similar  rule  prevails  as  to  naming  the  grantor  In 
conveyances  generally. 

A  contract  by  the  wife  with  a  person  that  he 
should  receive  beoetitfl  out  of  the  entirety  prop- 
erty did  not  bind  her  before  the  married  womeo^s 
acts,  even  though  she  had  accepted  benefits  under 
it.    Pleroe  v.  Cbace,  duprcu 

A  misdlacriptlon  of  the  premises  m  a  conveyance 
by  both  epouees,  originating  in  mistake,  rendered 
the  conveyance  voidable  and  Irreformable  against 
the  wife  before  the  married  women  ^s  acts,  although 
she  could  only  recover  possession  by  refunding  the 
purchase  money  or  other  consideration.  Shroyer 
V.  Nlckell,  66  Mo.  264  (1874). 

The  husband  and  wife  can  reserve  a  rent  to  them- 
selves  by  entireties  out  of  the  entirety  land  when 
conveying  it.  Bobb  v.  Beaver,  8  Watts  &  &  107 
(1844). 

A  purehaser  for  value  from  the  husband  and 
wife  of  an  estate  which  had  been  conveyed  to  them 
by  entireties,  having  obtained  from  them  the  legal 
estate  without  notice  that  that  estate  had  been 
purehaned  by  them  with  the  wife^s  money,  and  that 
they  had  Intended  to  have  it  conveyed  to  her,  is,  of 
course,  not  affected  by  any  equity  which  she  may 
consequently  have  had.  MoDuff  v.  Beauchamp,  50 
Miss.  637  (1874). 

A  married  woman  Is  liable  at  common  law  on  a 
covenant  of  warranty  given  by  her  on  a  convey- 
ance or  demise  of  property  by  her.  Wootton  v. 
Hele,  1  Mod.  200  (1670). 

But  only  If  the  estate  passes  from  her.  Strewn 
V.  Strawn,  60  HL  88  (1809j;  Bevlns  v.  Cilne,  21  Ind.  42 
a863). 
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As  to  married  women^  covenants  generally, 
Ooelet  V.  Gorl,  81  Barb.  814  (1860). 

b.  By  one  of  the  spouses  oZone. 

L  Neither  eon  derogate  from  the  survivorship  riohM 

of  the  other, 

Kelther  spouse  can  deal  with  an  entirety  estate- 
in  derogation  of  the  others  right  by  survivorship, 
nor  have  disponees  of  the  spouse  who  dies  firstjany 
right  against  the  survivor.  Vamum  v.  Abbot,  IS" 
Moss.  478,  7  Am.  Dec.  87  (]816);  Back  v.  Andrew,  t 
Yem.  120  (1600);  Doe,  Freestone,  v.  Parratr,  6  T.  R. 
652  (1704);  ¥ox  v.  Fletcher,  8  Mass.  274  (1811);  Den^ 
Wyckoff,  V.  Gardner,  20  N.  J.  L.  566,  45  Am.  Dec 
888  a846);  CUtbero  v.  Frenklln,  2  Salk.  667  (lOBl); 
Atkison  V.  Henry,  80  Mo.  161  (1888);  Martin  v.  Jack- 
son, 27  Pa.  604,  67  Am.  Deo.  488  (1866);  Hawtry*» 
(Dase,  2  Dyer,  lOlb  (lfi60>;  Bullock  v.  Dlbley,  4  Ooke» 
28a  (1603):  Phillips  v.  Hodges.  100  N.  0. 248  (1801). 

Whether  the  disposition  be  testamentary.  Martla 
V.  Jackson,  and  Yarnum  v.  Abbot,  supra. 

Or  by  sale  on  execution  for  debt  of  husband. 
Brownson  v.  Hull,  16  Yt.  800, 42  Am.  Dea  617  (1844L 

Or  otherwise.  Hawtry*8  Gase,  and  Bullock  v* 
Dibley,  supra. 

Bven  though  the  statute  authorizing  them  to> 
partition  the  entirety  estate  be  In  force  at  the  time 
of  the  disposition.  Zomtlein  v.  Bram,  100  N.  Y.  ISt 
(1885t,  reversing  17  Jones  &  S.  476  (1882). 

Especially  if  the  entirety  estate  was  vested  betot^ 
the  passing  of  that  act;  which  ciroumstanoe,  how* 
ever,  was  not  deemed  essential.  Zorntlein  v.  Bram» 
supra. 

Consequently,  the  husband  cannot  bind  the  wlf»- 
as  regards  the  boundaries  of  the  entirety  lanik 
either  by  agreement  or  conveyance.  Dyer  v.  Bl- 
dridge,  186  Ind.  654  (1684);  Atkison  v.  Henry,  supra. 

And,  of  course,  the  husband  cannot  take  away  th» 
wlfe^s  land  by  fraudulently  obtaining  a  decree  of  a. 
court  of  Justice  for  a  conveyance  to  h1m.«elf. 
Orthwein  v.  Thomas.  127  III.  654,  4  Li.  R.  A.  484  (1880). 

Nor  does  a  decree  made  on  a  motion  on  which  th» 
husband  was  not  represented  and  directing  a  oon^ 
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Whether  a  wife  may  in  this  state  oooTey  aa 
interest  held  by  her  as  such  a  teftadt,  as  she 
may  her  interest  in  other  real  property,  has 
not  been  determined  by  this  court.  Ttie  ques- 
tion decided  in  EobitMm  ▼.  Eagle,  mpra,  was 
that  estates  of  entirety  were  not  abolished  by 
the  Constitution  of  1868.  This  ruling  was 
approved  in  Kline  ▼.  Sagland,  47  Ark.  116. 
In  neither  of  those  cases  was  any  question 
oonceming  the  power  of  the  wife  to  convey 
her  interest  in  such  an  estate  by  a  separate 
deed  considered  by  the  court.  At  common 
law  the  husband  had,  during  marriage,  the 
exelnsive  control  of  such  estate.  Fairchild 
y.  OhasteOetix,  1  Pa.  176,  44  Am.  Dec.  117; 
Barber  v.  Harris,  16  Wend.  616;  French  ▼. 
Mehan^  66  Pa.  287.  But  the  authority  of  the 
husband  to  dispose  of  the  rents  and  profits 
of  land  held  in  entirety  did  not  arise  from 
any  peculiarity  of  this  estate,  or  from  any 
special  powers  conferred  upon  him  as  a  ten- 
ant of  the  entirety,  but  arose  out  of  the  rule 
at  common  law  that,  durine  coverture,  the 
husband  had  the  control  of  tne  real  estate  of 
the  wifa  2  Kent,  Com.  180 ;  EiU$  v.  Fisher, 
144  N.  T.  806,  ante,  805.  Hence  we  find 
that,  in  many  of  the  states,  where  the  wife 
has  been  clothed  with  the  power  to  manage, 
control,  and  use  her  separate  property,  **  the 
courts,  following  tlie  logic  of  the  situation, 
have  extended  this  risht  to  estates  by  entire- 
ties to  the  extent  of  denying  the  right  of  the 


husband  or  his  creditors  to  deprive  her  of  the 
use  and  enjoyment  of  her  interest  in  such  an 
estate  during  the  life  of  her  husband."  1 
Ballard,  Annuals  on  Real  Prop.  §  241 ;  Biles 
V.  Fisher,  supra;  Buttlar  v.  BosenUath,  4d 
N.  J.  £q.  661,  69  Am.  Rep.  63;  MeOurdp 
V.  Canning,  64  Pa.  41 ;  Chandler  v.  Chenei/, 
87  Ind.  891 ;  8hinn  v.  Shinn,  42  Kan.  1,  4 
L.  R.  A.  224.  In  this  state  a  married  womaa 
has  full  control  of  her  separate  property,  and 
may  convey  and  dispose  of  it  as  if  she  were 
a  feme  sdU.  Our  Constitution  and  statute 
have  excluded  the  marital  rights  of  the  hus- 
band therefrom  during  the  life  of  the  wife. 
Const.  1874.  art.  9,  g  7;  Sand,  ft  H.  Dig. 
g  4946 ;  NeOly  v.  Lancaster,  47  Ark.  176,  68 
Am.  Rep.  752 ;  BoberU  v.  Wilcoxson,  86  Arlc. 
855.  We  thinlc  that  the  effect  of  these  pro- 
visions was  to  give  the  wife  control  of  all 
the  property  owned  by  her,  including  her 
interest  in  an  estate  by  entirety  as  well  aa 
other  real  estate.  To  say  that  it  did  not  ap- 
ply to  an  estate  by  entirety  would  be  to  de* 
prive  her  of  a  share  in  the  rents  and  profits 
of  such  an  estate  during  the  life  of  her  bus* 
band,  and  would  establisli  an  exception  to 
the  operation  of  the  Constitution  and  statute 
resting  on  no  valid  principle  or  reason.  HH» 
V.  Fisher,  supra.  On  the  other  liaod,  to  say 
that  neither  she  nor  her  husband  could  convey 
any  interest  in  such  an  estate  except  by  a 
Joint  deed  would  tie  up  the  estate  and  pre- 


'^ejanoe  to  the  wife,  bind  the  bnsbaod^s  rights. 
Freeman  v.  Barber,  8  Tfaomp.  A;  C.  074  (1874). 

A  lease  to  husband  and  wife  was  beld  eztin- 
iruialied  by  his  aooeptanoe  of  a  feoffment,  but  It  waa 
aaid  tbat  It  would  be  otherwise  if  the  oonveyaaoe 
had  been  by  bargrain  and  sale  enrolled,  or  by  floe. 
DowninsT  v.  Seymour,  3)  Cro.  EUs.  012  (1003). 

Where  husband  and  wife  were  Jblot  tenants  dur- 
tag  ooverture  for  sixty  yeats  bis  lease  for  seventy 
yeais  waa  held  rood  ai^ainst  the  wife  after  his 
death.    Grute  v.  Looroft,  1  Cro.  BUz.  287  (IfiOl). 

The  leastncr  power  conferred  on  the  huaband  by 
the  statute,  88  Hen.  YIIL,  obap.  88,  extends  by  f  ta 
express  words  to  estates  which  husbands  bold 
jointly  (which  word  then  Included  entireties)  with 
their  wlvea. 

A  patent  for  a  walk  in  a  chase  taken  by  the  pnr- 
chaeer  in  the  names  of  himself ,'bi8  wife,  and  a  third 
person  waa  held  on  bia  death  not  to  be  subject  to 
faia  debts  wlifle  the  others  lived.  Kingdon  v. 
Bridsea,  8  Yem.  67  a888). 

The  huaband  of  a  minor  wife  has  the  powers  of  a 
guardian  over  her  estate  during  her  minority. 
fiartlett  V.  Gowles.  16  Gray.  446  (I860). 

And«  presumably,  this  extends  to  an  entirety  es- 
tate. 

Suoli  powers  enable  him  to  sell  trees  growing  on 
her  land  for  an  adequate  price  unless  the  cutting  be 
Injurious  to  the  inheritance,  fiartlett  v.,  Gowles* 
supra. 

The  wife^  acceptance  of  an  estate  of  freehold 
after  her  bnaband's  death  in  land  of  her  own,  which 
her  huaband  baa  wrongfully  conveyed  to  the  person 
who  afterwards  conveys  to  her,  did  not  estop  her 
from  setting  op  her  own  title;  but,  on  the  contrary, 
ahe  was  remitted  thereto.  Greaeley's  Case,  8  Coke, 
710  (1610);  Beaumont^  Case,  9  Coke,  140  (1618),  citing 
12  Hen.  IV.,  and  1IV)rmedon,  16, 21  Edw.  UL  846. 

And  no  doubt  the  same  rule  would  apply  to  an 
entirety  estate,  fiut  it  must  be  remembered  tbat 
there  la  no  remitter  when  the  later  conveyance  op- 
eratea  by  the  statute  of  usee.   Co.  Litt.  848Z). 

Sfleoce  of  the  wife  when  the  husband  repreeenta 
a  poor  title  to  be  good  does  not  estop  her  to  claim 
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her  rights  under  the  entirety  estate.  Phillips  v» 
Bodges,  109  N.  C.  248  (1891). 

The  wire*8  power  to  contract  relative  to  separate' 
estate  does  not  extend  to  entirety  estate.  Bpeler  v. 
Opfer,  78  Mich.  86, 2  L.  R.  A.  846  (1888). 

The  theory  of  the  law,  unlesa  the  married 
women'a  acts  have  made  a  difference,  seems  to  be 
tbat  the  conveyance  by  the  huaband  passes  the  es- 
tate, and  that  it  remains  in  the  disponee  unless  and 
untH  diaafflrmed  by  the  wife  or  those  deriving 
under  her,  which  must,  before  those  acts,  hare  been 
after  his  death;  in  other  worda,  it  la  voidable,  not 
void. 

Thus,  in  North  Carolina  a  conveyance  by  the  bus* 
band  of  the  wife*s  land  which  he  was  by  statute 
disabled  from  making  waa  nevertheless  held  to  be 
valid  until  she  disagreed.  Jones  v.  Carter,  73  N.  G. 
148  (1876):  Stroebe  v.  Fehl,  22  Wia.  847  (1867)  (dictum). 

And  consequently  the  husband's  disponee  waa 
held  not  to  be  a  trespasser,  and  therefore  not  liable 
to  pay  damages  to  ttie  wife  for  bia  occupation  prior 
to  her  demand  for  possession.   Jones  v.  Garter,. 

9UT>rCL 

The  same  rule  seems  applicable  to  entirety  es- 
tates, and  the  cases  dted  below  respecting  the  hua^ 
band*s  disposition  at  common  law  for  the  period  of 
the  joint  lifetime  confirm  this  view. 

But  in  Kip  V.  Kip,  88  N.  J.  Eiq.  218  (1880),  It  waa 
held  that  the  wife  could  not  claim  a  share  of  the* 
purchase  money  obtained  on  a  salv  by  the  husband 
which  was  invalid  as  against  her,  but  was  restricted 
to  her  remedy  by  holding  or  claiming  the  posses- 
sion. 

The  husband  can  convey  the  entirety  estate  to 
any  person  upon  trust  or  condition  to  convey  it  to> 
the  wife,  and  a  conveyance  by  the  latter  to  the  wife 
vests  the  eatate  in  her  aolely.  Donahue  v.  Hub- 
bard, 164  Masa.  687, 14  L.  R.  A.  123  asOl). 

2.  Each  eon  in  most  states  pass  Ms  or  her  own  survC^ 

vorship  riohL 
A  disposition  by  or  under  one  of  the  spouses, 
made  in  the  life  of  the  other,  is  held  in  most  of  the- 
states  to  be  valid  as  from  the  death  of  the  latter 
spouse  if  the  former  survives. 
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Tent  either  of  them  from  controlling  or  dis- 
posing^ of  his  or  her  interest  without  the  con- 
cent of  the  other.  It  would  also  result  in 
placing  it  beyond  the  reach  of  the  creditors 
of  either  of  them,  and  such  is  the  rule  fol- 
lowed in  several  of  the  states.  MeOurdy  ▼. 
Oanning,  64  Pa.  89 ;  Chandler  v.  Oh&ney,  87 
Ind.  891 ;  Naylor  y.  Minoek,  96  Mich.  18d, 
4(5  Am.  St.  Rep.  695,  note. 

But  it  would  seem  that  this  rule  is  to  a 
certain  extent  illogical,  for  under  it  the  ef- 
fect of  the  statutes  giving  married  women 
control  of  their  own  property  is  also,  in  this 
instance,  to  curtail  the  power  of  the  husband 
over  his  own  interest  in  real  estate.  The  ob- 
ject of  these  laws  was  not  to  affect  in  any 
way  the  control  of  the  husband  over  his  own 
property.  Their  sole  purpose  was  to  give  to 
the  wife — what  she  did  not  have  at  common 
law — the  right  to  control  and  convey  her  own 
property  as  if  she  were  unmarried.  Bertlea 
V.  Nunan,  93  N.  T.  162,  44  Am.  Rep.  861. 
While  such  legislation  has  taken  away  the 
<contr61  of  the  husband  over  the  interest  of  the 
wife  in  estates  of  entireties,  as  it  has  removed 
bis  control  from  her  other  property,  vet  it 
does  not  seem  reasonable  to  hold  that  ft  also 
iiflected  his  right  to  control  his  own  interest 
In  such  an  estate,  or  that  it  exempted  such 
interest  from  seizure  by  his  creditors.  As  was 
said  in  ButUar  v.  BMenblath,  tupra:  .  ''Any 
device  of  this  character  for  the  protection  of 


the  husband's  property  from  his  creditors  is 
unknown  to  the  common  law,  and  so  contrary 
to  public  policy  that  it  ought  not  to  be  en- 
grafted upon  our  system  of  laws  by  the  en- 
terpretation  of  this  statute,  unless  the  intent 
to  do  so  is  clearl  V  expressed. "  The  rational 
construction  of  these  provisions  of  our  Con- 
stitution and  statute,  which  ''uprooted  prin- 
ciples of  the  common  law  hoanr  with  age.* 
swept  away  the  marital  rights  of  the  husband 
during  the  life  of  the  wife  and  gave  enlarged 
powers  to  married  women,  is,  not  that  they 
lessen  the  power  of  the  husband  over  his  own 
interest  in  an  estate  by  entirety,  but  that  they 
deprive  him  of  the  control  over  the  interest 
of  the  wife  which  he  formerly  exercised  jure 
uxoris,  and  confer  upon  the  wife  the  control 
of  her  own  interest.  The  right  of  the  wife 
to  control  and  convey  her  interest,  we  think, 
is  now  equal  to  the  right  of  the  husband  over 
his  interest.  They  each  are  entitled  to  one 
half  of  the  rents  and  profits  during  coverture, 
with  power  to  each  to  dispose  of  or  to  charge 
his  or  her  interest,  subject  to  the  right  of 
survivorship  existing  in  the  other.  HtUe  v. 
JFUher,  144  N.  Y.  806,  ante,  805 ;  ButOar  v. 
BosenhUUh,  42  N.  J.  Eq.  651,  59  Am.  Rep. 
52.  This  rule,  as  was  said  by  Chief  Justice 
Andrews,  in  the  recent  case  of  Hilee  v.  Fisher, 
"best  reconciles  the  difficulties  surrounding 
the  subject.  The  estate  granted  is  not  there- 
by changed.    It  leaves  it  untouched,  with 


Whether  the  disposition  be  by  the  husband. 
fiiiiES  V.  Fisher;  Berrigan  v.  Fleming,  9  Lea,  271 
(187B);  Atkison  v.  Henry,  80  Mo.  151  (1888);  Ames  v. 
Norman,  4  Sneed,  688. 70  Am.  Deo.  200  a867)  (dictum). 

Or  by  the  wife.  Bram  v.  Bram,  84  Huo,  487  (1886) 
idictum);  Baker  v.  Stewart,  40  Kao.  440, 2  I<.  R.  A. 
484  (1888)  ((Hctum). 

Or  under  an  execution  levied  against  the  hus- 
band. Ames  V.  Norman,  supra;  Bennett  v.  Child, 
19  Wis.  882, 88  Am.  Dec.  662  (1865);  Fleek  v.  ZiUhaver, 
117  Pa.  218  (1887);  Boacb  v.  HoUister,  8  Hun,  510. 6 
Thomp.  &  C.  668  (1875)  {dictum);  Ward  v.  Krumm,  54 
How.  Pr.  86  (1876). 

And  though  the  price  of  the  entirety  estate  when 
purchased  was  supplied  by  the  spouse, who  does  not 
concur  in  the  disposition  of  it.    Hzlss  v.  Fzshbb 
Ames  V.  Norman,  supra. 

And  though,  after  the  disposition  had  been  made, 
the  marriage  was  dissolved.  Ames  v.  Norman, 
twpra. 

If  for  a  cause  accruing  subsequently  to  the  mar- 
riage.  See  infra,  XI.  b. 

And  notwithstanding  the  married  women^s  acts. 
Hius  V.  FnSHBB. 

But  in  Indiana  a  conveyance  by  one  spouse, 
made  during  the  life  of  the  other,  has  no  force, 
even  as  against  the  spouse  who  makes  it.  Chandler 
V.  Cheney,  87  Ind.  891  (1871);  Jones  v.  Chandler,  40 
Ind.  588  (1872)  (where  an  execution  against  the  hus- 
band was  perpetually  restrained;;  McConnell  v. 
Hartin,  62  Ind.  484  a876). 

A  subsequent  purchaser  from  both  spouses  can 
take  advantage  of  this  Invalidity.  Chandler  v. 
Cheney,  and  Jones  v.  Chandler,  eupra. 

Nor  is  such  a  conveyance  of  any  force  in  Michi- 
gan. Vinton  V.  Beamer,  56  Mich.  659  (1885),— where 
there  were  other  circumstances  suflQcient  to  sup- 
port the  decision:  Naylor  v.  Minock,  06  Mich.  182 
^1883),— where,  though  the  spouse  who  had  made  the 
conveyance  and  survived  was  the  wife,  yet  it  was 
fnadc  since  the  married  women^s  acts,  and  there 
was  nothing  peculiar  to  the  wife  in  the  trrounds 
driven  for  its  validity  as  a  transfer.    But  the  court 
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held,  for  reasons  peculiar  to  the  wife,  that  tt  could 
not  operate  by  estoppel  (namely,  that  the  capacity 
to  convey  was  derived  from  a  statute  autboriziog 
her  to  convey  any  property  which  she  had  at  the 
time  of  the  conveyance),  thus  leaving  open  the 
question  whether  such  a  conveyance  by  the  hus- 
tiand  could  operate  by  estoppel. 

An  estoppel  binds  privies  as  well  as  parties,  and 
would  therefore\>ind  a  subsequent  disponee  of  the 
husband  and  wife.  So  the  converse  holds  in  this 
state,  ds.,  that  whatever  defeats  the  interest  of  the 
one  defeats  that  of  the  other.  Manwaring  v.  Pow- 
ell, 40  Mich.  871  (1879). 

In  Illinois  such  a  conveyance  made  before  the 
married  women^s  acts  seems  to  have  had  no  force. 
In  Mariner  v.  Saunders,  10  IlL  124,  125  (1868),  the 
court  declared  that  one  spouse  alone  could  convey 
**no  interest  whatever,**  even  though  the  other 
spouse,  being  the  wife,  had  concurred,  but  without 
using  the  formalities  necessary  to  bind  her.  But  it 
does  not  appear  that  the  wife  was  dead  when  the 
question  was  deciaed,  so  the  question  of  survivor- 
ship can  hardly  ha\  e  arisen. 

In  Almond  v.  BonneU,  78  III.  580  (1875),  an  execu- 
tion against  the  husband  was  held  to  pass  no  title 
whatever. 

In  North  Carolina  (where,  however,  there  was  a 
statute  Invalidating  the  husband*s  disposition  of 
his  wife*8  land  and  this  was  construed  as  Including 
entirety  land),  the  court,  speaking  with  special  ref- 
erence to  a  sale  under  an  execution  against  the 
husband,  said,  in  Bruce  v.  Nicholson,  109  N.  C.  205 
(1891):  '*It  seems  that  the  estate  is  not  that  of  the 
husband  or  the  wife,  but  belongs  to  that  third  per- 
son recognized  by  law— the  husband  and  the  wife. 
It  requires  the  co-operation  of  both  to  dispose  of  it 
effectually.**  This  opinion  was  founded  on  the 
statements  of  text-writers.  The  decision  was  that 
a  Judgment  lien  against  the  hustmnd  could  not  be 
enforced  against  the  entirety  estate.  Both  spousea 
were  still  alive. 

This  decision  was  followed  in  Gray  v.  Bailey  (N. 
C.)  23  8.  E.  Rep.  318  (1895),  holding  a  conveyance  by 
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all  its  comtnoQ-law  incidcDts.  .  .  .  and 
gives  to  c^ch  paity^  equal  rights  so  long  as 
the  question  of  survivorship  Is  in  abeyance, 
thereby  conforming  to  the  intention  of  the 
new  legislation  to  take  away  the  husband's 
right  jure  uxorU  in  his  wife's  property,  and 
to  enable  the  wife  to  have  and  enjoy  'what- 
ever estate  she  gets  by  any  conveyance  made 
to  her,  or  to  her  and  others  jointly,  and  does 
not  enlarge  or  diminish  that  estate. '  ** 

Our  conclusion  is  that,  Mrs.  Polk  having 
cuiTived  her  husband  and  become  the  sole 


owner  of  the  land,  her  mortgage  deed  is  Talid 
and. binding  as  to  ^be  undivided  one-half 
interest  in  said  land  conveyed'  by  her  as  se- 
curity for  the  notes  executed  by  her  husband. 
The  court  erred.  t))erefore,  in  not  sustaining 
the  demurrer  to  that  extent. 

The  decree  U  reversed,  with  an  ord^r  that 
the  demurrer  be  sustained  to  the  answer  so 
far  as  it  undertakes  to  set  up  a  defense  to  the 
mortgage  executed  by  Mrs.  Polk  for  said  un- 
divided half  interest;  otherwise,  the  decree 
is  affirmed. 


MAINE  SUPRBME  JUDICIAL  COURT. 


Olive  O.  ROBINSON'S  APPEAL, 


.Me.. 


.) 


1.  The  mle  of  the  common  law  ereai- 
ing  estates  by  entirety  to  Irreoonollable 
wltb  both  the  letter  and  sphrlt  of  the  statutes 
glvfnflT  marrted  women  separate  and  independent 
property  rights. 

9.  A  tenant  by  the  entirety  Is  not  cre- 
ated by  a  wUl  (dvlnir  the  residuary  estate  to 
a  daaflTbter  and  her  husband  in  **equal  shares  and 
proportions  and  so  to  their  respective  heirs  and 
assiinis  forever,"  where  the  statutes  give  married 


separate    and    Independent   property 
risrhts. 

8*  A  moiety  of  a  resldnary  estate  de- 
soends  to  testator's  heirs  on  the  death« 
during  his  life,  of  one  of  the  persons  to  whom  ths 
residue  is  given  in  equal  shares. 

(MayHi.  1896.) 

APPEAL  by  Olive  O.  Robinson  from  a  de- 
cree of  the  Probate  Court  for  Andros- 
coggin County  ignoring;  her  claim  to  a  portion 
of  the  property  in  the  distribution  of  the  estate 
of  Charles  P.  McEenny,  deceased.    Affirmed, 


the  husband  alone  while  the  wife  was  living  to  be 
fneitectual  against  a  sale  after  her  death  to  satisfy 
Che  lien  of  a  Judgment  against  htm  in  ease  he  sur- 
vived the  wife. 

In  Peonsy Ivaaia  such  a  oonreyance  of  an  entirety 
estate  acquired  since  the  married  women^  act  has 
no  force.    MoCurdy  v.  Canning,  64  Pa.  41  (1870). 

A  purchaser  under  a  sale  made  after  the  wife*s 
^eath,  to  satisfy  a  Judgment  entered  against  the 
husband  during  the  life  of  both  spouses  (in  a  state 
where  one  spouse  alone  can  convey  an  entirety  es- 
tate oonditionaily  on  his  surviving,  and  where  a 
Judgment  binds  a  debtor's  land  from  the  time  of 
entering  it),  takes  priority  over  a  mortgage  by  both 
spouses,  made  after  the  Judgment  was  entered  but 
before  execution  was  sued  on  it.  Fleek  v.  Ziil- 
baver,  117  Pa.  218  a887). 

An  enactment  that  a  purchaser  under  a  foreclos- 
ure sale  shall  take  whatever  interest  the  morigagee 
had  at  the  time  of  the  mortgage,  means  that  he 
flhall  take  whatever  interest  the  mortgagor  could 
then  dispose  of;  and,  consequently,  does  not  aid 
the  parohaser  under  a  sale  to  foreclose  a  mortgage 
made  by  one  of  the  spouses  in  the  lifetime  of  the 
other.  Id  a  state  where  such  a  mortgage  is  not 
valid.    Naylor  v.  Mlnock,  06  Mich.  188  (1863). 

The  principle  of  the  exception  established  In 
O*0oniior  v.  McMahon,  64  Hun,  66  (1889),  to  tbe  rule 
that  a  husband  can  convey  for  the  period  of  the 
Joint  lifetime,  does  not  apply  after  the  wife's  death. 

One  of  the  spouses  may  convey  or  release  the 
entirety  estate  to  the  other,  even  if  in  a  state  where 
a  conveyance  by  one  during  the  life  of  the  other 
to  any  other  person  would  not  be  valid,  if  tbe 
other  spouse  accepts  the  con  veyanoe.  Enyeart  v. 
Kepler,  118  Ind.  84(1888). 

8L  WheOieraeofweyaneelnfthehutband^madehefore 
the  w^c'*8  Oeath,  wa$  valid  for  the  period  of  the 
joint  WetHne. 

A  disposition  of  an  entirety  estate,  made  by  the 
husband  during  hiswife^  Ufetlme,  appears  to  have 
been  held  in  former  centuries  valid  as  regards  the 
period  of  the  Joint  lif  etimeu 
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He  could  by  feoffment  discontinue  his  wife*S  es- 
tate or  the  entirety  estate  until  the  statute  of  Uen. 
VTII.,  which  was  held  in  Greneley*s  Case,  8  Coke, 
Tib  (1610),  to  prevent disconitnuanoe  of  entirety  es- 
tates also. 

It  is  said,  in  30  Han.  VL.  45B,  tSiat  she  could  die* 
agree  before. 

It  is  stated  in  Brooke,  ReUaeee^  pi.  81,  citing  28 
Hen.  YIII.,  that  his  alienation  was  good  against 
her  during  his  life. 

It  was  said  in  Mellow  v.  May,  F.  Moore,  636  (1996)« 
that  he  could  surrender  a  life  estate  held  by  en- 
tireties, subject  to  her  right  to  disagree  after  his 
death. 

It  is  laid  down  Id  Co.  Lltt  188^,  that  he  can  trans- 
fer a  share  which  they  (by  entireties)  bold  Jointly 
with  a  third  person,  but  it  is  Inferrable  from  Coke*s 
subsequent  observations  that  she  might,  after  his 
death,  disagree  and  thus  revive  the  Joint  tenancy. 

On  principle,  it  would  seem  that  if  the  husband*s 
conveyance  was  not  good  against  him  during  the 
Joint  Uretime  it  could  not  become  so  afterwards, 
for  be  had  no  remainder  and  a  limitation  of  a  free- 
hold to  commence  in  ftUuro  is  void  Id  a  common- 
law  conveyance.  And  it  is  dilBcult  to  see  how  it 
could  be  invalidated  during  his  life,  for  he  could 
not  evict  his  own  disponee,  and  his  wife  could  not 
sue  without  Joining  him. 

A  husbaDd*s  interest  in  an  entirety  estate  is  not 
alienable  to  an  assignee  for  cr^itora  even  after  a 
divorce  obtained  after  adjudication  in  bankruptcy. 
Be  Benson,  16  Nat.  Bankr.  Beg.  877  (1878). 

A  disposition  by  or  under  a  husband  of  an  en- 
tirety estate  in  a  state  where  be  could  without  his 
wife^  concurrence  dispose  of  the  estate  condi- 
tionally on  bis  surviving  her,  is  also  valid  against 
both  during  tbe  Joint  lifetime,  except  when  the 
married  women*s  acts  are  held  to  change  this  rule. 

Whether  made  by  him.  Georgia,  C.  ft  N.  B.  Co. 
V.  Scott,  88  8.  a  84  and  40  (1882);  Den,  Wyckoff,  v. 
Gardner.  20  N.  J.  L.  586,  45  Am.  Dec.  888  (1616)  (in 
which  there  were  other  grounds  sufficient  for  tbe 
decision):  Barber  v.  Harris,  16  Wend.  916  (1886)  (in 
which,  however,  tbe  wife  was  not  a  party);  Coli^ 
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The  facta  are  stated  in  the  opinion. 

Mesm's.  N.  Morrill  and  J.  A*  Morrill» 
for  appellant: 

Judyer  Robinson  was  not  ''connected  with 
the  testator  by  blood,"— not  a  blood  relation; 
hence  it  would  seem  settled  that  his  son,  Mer- 
ton  W.  Robinson,  cannot  take  bis  share  of  the 
residuary  estate  under  Rev.  Stat.  chap.  74, 
8  10. 

EUtot  ▼.  Femnden,  88  Me.  197,  18  L.  R  A. 
87. 

The  words  "and  so  to  their  respective  heirs 
and  assigns  forever"  are  ineffectual  to  pass  the 
property  to  a  minor  son,  being  words  of  limi- 
tation only  and  descriptive  of  an  absolute 
property  or  fee  in  the  legatees. 

Kenuton  v.  Adam9,  80  Me.  290;  Brywn  y. 
Eolbrook,  159  Mass.  280. 

The  residuary  clause  created  a  tenancy  by 
the  entirety,  and  Mrs.  Robinson  is  entitled  to 
the  entire  ^siduary  estate  by  right  of  survivor- 
ship. 

At  common  law  a  devise  or  grant  to  a  hus- 
band and  wife  created  a  tenancy  by  the  en- 
tirety and  the  survivor  took  the  whole,  and 
this  rule  has  been  adopted  in  this  state,  not- 
withstanding Rev.  Btat.  chap.  78,  §  7. 

Harding  ▼.  Springer,  14  Me.  407,  81  Am. 
Dec.  61. 

In  those  states  where  the  greatest  advances 
have  been  made  by  statute  and  by  Judicial  de- 
cision in  abolishing  Joint  tenancies,  tenancy  by 
the  entirety  has  been  generally  preserved, 
Dotwithscandiog  acts  enlarging  the  rights  of 
married  women. 

Fray  ▼.  StMins,  141  Mass.  219,  66  Am.  Rep. 


482;  Bertle$  y.  Nunan,  92  N.  T.  152,  44  Am. 
Rep.  861;  Rogers  v.  Benson,  5  Johns.  Ch.  481;: 
Marburg  v.  Cole,  49  Md.  402,  88  Am.  Rep. 
266,  note,  269;  BuiOar  ▼.  Boeenblath,  42  N.  J. 
Eq.  651,  59  Am.  Rep.  52;  Carter  v.  Smith,  90 
Ind.  222, 46  Am.  Rep.  210;  Eulett  ▼.  Inlaw,  57 
Ind.  412,  26  Am.  Rep.  64,  note;  Baker  v. 
Stewart,  40  Kan.  442.  2  L.  R.  A.  484;  Harriaon 
v.  Bay,  108  N.  C.  215,  11  L.  R  A.  722. 

If  we  may  assume  that  it  was  the  intention  of 
the  testator  to  create  a  tenancy  in  common  by 
the  residuary  clause  of  his  will,  and  that  the 
words  "in  equal  shares  and  proportions"  were 
intended  to  make  certain  that  intention,  stiU 
that  intention  must  be  governed  by  "the  funda- 
mental laws  which  establish  and  secure  the 
rights  of  property." 

BamedeU  v.  BamedeU,  21  Me.  298. 

An  estate  by  entirety  is  not  founded  upon 
the  notion  of  a  Joint  tenancy,  but  upon  the 
marital  relation  and  upon  the  legal  theory  of 
the  absolute  oneness  of  husband  and  wife. 

SteU  V.  Shreek,  ^  N.  Y.  268,  18  L.  R.  A. 
825;  Diae  y.  Qlotier,  Hoffm.  Gh.  71;  Bram- 
berries  Appeal,  166  Pa.  628;  Stwikey  v.  Keefe, 
26  Pa.  897;  Jaekeon,  Stevens,  v.  Stevens,  1& 
Johns.  115;  Barber  v.  Harris,  16  Wend.  617; 
Bogers  y.  Benson,  6  Johns.  Ch.  487. 

All  the  opinions  and  dicta  to  the  contrary  in 
textbooks  and  decisions  are  based  upon  the 
expressions  used  by  Mr.  Preston  in  his  work* 
on  Estates  and  Abstracto  of  Title. 

Bias  v.  Olaver,  Hoffm.  Ch.  76,  77;  Ben, 
Hardenbergh,  w,  Hardehbergh,  10  N.  J.  L.  49^ 
18  Am.  Dec  885;  1  Sharswood's  Bl.  Com.  p. 
586  (bk.  2,  p.  182);  4  Kent,  Com.*  863;  2  Keot» 


man  v.  BresDabam,  64  Hun,  6KL  (1880)  (In  wblch  the 
decision  must  have  been  the  same  either  way). 

Including  a  lease  by  him.  Pray  v.  Stebbins,  Ul 
Haas.  219.  66  Am.  Uep.  4fi2  (1886). 

Or  a  fictional  lease  to  support  an  ejectment, 
wblob,  therefore,  he  might  bring  on  his  own  de- 
mise. Jackson,  8ufferD,  v.  McConnell,  10  Wend. 
176  a886):  Topping  v.  Sadler.  6  Jones,  L.  867  (1868); 
Park  V.  Pratt,  88  Yt.  646  (180B). 

Or  under  an  execution  levied  against  him.  Hall 
V.  Stephens,  66  Mo.  670. 27  Am.  Hep.  802  (1877);  Ames 
T.  Norman,  4  Sneed,  683, 70  Am.  Bee.  280  (1867);  Ben- 
nett v.  Child,  10  Wis.  868,  88  Am.  Dec.  602  a886); 
Beach  v.  HoUister,  8  Hun.  610,  6  Thomp.  ft  a  668 
(1875)  (which  is  overruled  in  effect  by  Hilxs  v* 
FiSHEB);  Cheek  v.  Waldrum,  25  Ala.  162  (1854); 
Simpson  V.  Pearson,  81  Ind.  1, 00  Am.  Dea  677  (I860); 
admitted  to  be  the  common-law  rule  In  Corinth  v. 
Emery.  68  Yt.  606  (1801). 

Or  a  sale  under  a  mechanic's  lien  in  New  Jersey. 
Washburn  v.  Bums,  84  N.  J.  L.  18  (I860). 

And  the  same  principle  Is  involved  in  Hiller  v. 
Miller.  Meigs,  484,  38  Am.  Dec.  167  a888). 

And  in  Topping  v.  Sadler,  6  Jones,  L.  150,  860 
(1858),  the  court  thought  it  self-evident  that  he 
must  have  rights  as  high  over  entirety  property  as 
over  his  wlfe^s  estate. 

And  in  Jackson,  Suffem,  v.  Mc(7onnell,  10  Wend. 
1/^  (1886),  the  dictum  that  he  cannot  alienate  is  ex- 
plained as  meaning  that  he  cannot  bind  his  wife  if 
she  survive. 

And  this  holds,  though  the  money  with  which 
the  estate  was  purchased  was  the  wife*8.  Ames  v. 
Korman,  supra. 

But  this  rule  does  not  hold  where  the  husband 
lives  apart  from  bis  wife,  and  commits  the  entirety 
property  to  her;  nor  can  he  in  that  case  transfer 
the  crops  which  she  has  sown.  O'Connor  v.  Mo- 
Mabon.  64  Hun,  66  (1880).   See  also  supra^  IIL  o. 
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Nor  does  it  apply  where  a  statute  is  in  f oroe  In- 
validating his  conveyance  of  his  wife's  land,  for 
this  is  construed  as  extending  to  entirety  land. 
Bruce  v.  Nicholson,  100  N.  C  208  (1801). 

Nor  does  it  apply  as  regards  sales  under  execu- 
tion in  Yermont,  where  a  statute  exempting  the 
husband^  life  interest  in  the  wife's  property  from 
his  debts  is  construed  as  extending  to  enUretr 
property.    Corinth  v.  Bmery,  68  Yt.  608  (1801). 

And  even  as  exempting  his  share  therein.    IMd. 

And  a  similar  statute  produces  a  similar  effect  lo 
Tennessee.  Coi^n  Mvo.  Co.  v.  <>oiiLiBB  ('Tenn.) 
post,  816,  overruling  dictum  in  Ames  v.  Norman,  4 
Sneed,  688, 70  Am.  Bee.  260  (1857). 

But  in  Missouri  such  statute  is  held  inapplicable 
to  an  entirety  estate.  Hall  v.  Stephens,  66  Ho.  870, 
27  Am.  Bep.  802  (1877). 

In  Yirglnla  a  limitation  of  property  settled  hy 
the  wife's  family  to  trustees  to  permit  the  spouse* 
to  take  the  profits  was  held  (contrary  to  Kip  v. 
Kip,  88 N.  J.  Eq.  213  (1880).  and  to  the  Bnglish  oaaes^ 
to  be  an  active  trust,  and  therefore  to  preserve  the 
property  from  the  husband's  creditors.  Soott  v. 
Gibbon,  6  Munf.  86  (1816):  Boanes  v.  Archer,  4 
Leigh,  660  (1883). 

And  the  homestead  laws  exempting  the  property 
from  the  husband's  creditors  extend  to  entirety 
estates  falling  otherwise  within  their  provision. 
Bennett  v.  Child,  10  Wis.  862, 88  Am.  Deo.  OK  (1865); 
Jackson  v.  Shelton,  80  Tenn.  02  (1800).  See  tupra^ 
Y.f. 

But  a  disposition,  by  or  under  the  husband,  of 
an  entirety  estate,  acquired  since  the  married 
women's  acts,  would  seem  in  several  states  to  pos- 
sess no  validity  against  bis  wife's  share,  but  to  b» 
valid  airainst  his  own.  the  wife  having  a  oorres- 
ponding  right.  See  Buttlar  v.  Uosenblath,  42  N.  J. 
Eq.  651.  50  Am.  Hep.  52  (1887):  Hiuts  V.  FiSHBB, 
nipro;  Miner  v.  Brown,  183  N.  T.  308  (1808). 


1895. 


Robihson's  Appbal. 


888 


Com.  nSS;  1  Washb.  Real  Prop.  U2S;  Mb- 
JkrmoU  ▼.  French,  15  N.  J.  £q.  78;  Hick$  y. 
Cocliran^  4  Edw.  Ch.  107;  Miner  y.  Brown, 
188  N.  Y.  808. 

The  rule  as  to  tenancies  bj  entirety  applies 
to  personal  property  as  well  as  real  estate. 

4  Kent,  Com.  8th  ed.  882,  868  (880);  Gordtm 
T.  Whieldon,  12  Jur.  988;  8  Jarman,  Wills, 
Randolph  &  Talcott's  ed.  2;  AtehtMn  y.  Atchi- 
son, 11  Seay.  486;  Moffatt  y.  Bumie,  18Beay. 
211;  Pike  y.  CoUine,  88  Me.  88;  Bramberrtfe 
Appeal,  166  Pa.  628,  22  L.  K  A.  594;  JOraper 
T.  Jaekton,  16  Mass.  480;  OraigY.  Oraig,  8 
Barb.  Ch.  77;  Oowper  v.  Scott,  8  P.  Wms.  121. 

It  was  the  Intention  of  the  testator  to  eiye 
the  residuary  estate  to  Mr.  and  Mrs.  Rooin- 
son  collectively,  and  not  to  give  it  to  them  in 
case  Mr.  Robinson  lived,  but  to  give  it  differ- 
ently in  case  he  died. 

Mann  v.  ^de,  71  Mich.  278. 

Whitehoiise,  J.,  dellverd  the  opinion  of 
the  court : 

This  is  an  appeal  from  the  decree  of  a 
probate  court. 

The  executor  of  the  will  of  Charles  P.  Mc* 
Kenny  filed  a  petition  under  the  provisions 
of  Rey.  Stat.  chap.  65,  S  27,  as  amended  by 
chapter  49  of  the  Laws  of  1891,  asking  for  an 
order  of  distribution  which  would  protect 
him  in  paying  out  the  residue  of  the  estate 
in  his  hands.  This  involved  a  construction 
of  the  following  residuary  clause  in  the  will : 

^'The  residue  and  remainder  of  all  my 
eatate  of  which  I  may  die  seised  and  pos- 
sessed,  both  real  and  personal,  not  herein 


otherwise  disposed  of,  I  give,  bequeath,  and 
devise  the  same  to  my  son-in-law,  Judyer 
Robinson,  and  my  daughter,  Olive  H.  Robia- 
son,  wife  of  the  saia  Judyer  Robinson,  in 
equal  shares  and  proportions,  and  so  to  their 
respective  heirs  and  assigns  forever. " 

Judyer  Robinson  died  oefore  the  death  of 
the  testator,  leaving  a  minor  son  and  a  wife, 
who  is  the  appellant,  and  the  same  person 
called  Olive  E.  Robinson  in  the  will. 

The  decree  of  the  ludge  of  probate  required 
one  half  of  the  residuary  estate  to  be  paid  to 
the  appellant,  and  the  other  half  to  be  dis- 
tributed among  the  heirs  of  the  testator,  and 
this  decree  was  affirmed  by  the  justice  presid- 
ing in  the  supreme  court  of  probate.  The 
case  comes  to  this  court  on  exceptions  to  that 
ruling. 

It  is  the  opinion  of  the  court  that  the  rul- 
ing was  correct,  and  that  the  exceptions  must 
be  overruled. 

It  is  contended  by  the  learned  counsel  for 
the  appellant  that  the  residuary  clause  created 
a  tenancy  by  the  entirety,  and  that  Olive  O. 
Robinson  is  entitled  to  the  entire  residuary 
estate  by  right  of  survivorshi p.  It  is  not  oon- 
trovertM  that  the  language  employed  by  the 
testator  must  be  construed  as  creating  a 
tenancy  in  common,  if  Juyder  Robinson  and 
Olive  O.  Robinson  had  not  been  husband 
and  wife.  Steteon  y.  Eastman,  84  Me.  866. 
But  it  is  argued  that  the  rule  of  the  common 
law  by  which  a  devise  or  grant  to  husband 
and  wife  constituted  them  tenants  by  the  en* 
tirety,  the  survivor  taking  the  whole,  has 
never  been  changed  in  this  state  by  the  aboll- 


Bat  In  Masnohusetta  such  statates  do  not  affect 
entirety  estates.  The  hasband*B  Jesse  Is  valid 
against  both  during  their  joint  lives.  Prayv.Bteb- 
hlDS,  141  Masi.  S19, 66  Am.  Bep.  MS  OttS). 

On  the  other  hand,  such  a  disposition  has  no 
fOroe  against  even  bis  own  share  during  the  joint 
lifetime,  or  amlnst  his  right  hj  sarvlvonbip, 
in  lUinols.  Alaond  v.  Bonoell.  78  BL  SOB  (1875); 
Mariner  v.  Saunders,  10  BL 1S4  asag). 

Nor  In  North  Osrollna.  Braoe  y.  Nicholson.  lOS 
N.aaoSdMD;  Grayv.BailejCN.  a)28  &  B.  Bep. 
818(1886). 

Nor  in  Pennsylvania.   McCardy  ▼.  Canning,  SA 
8011870). 

The  same  Is  held  in  Tennessee,  see  OoiiiMvo.  Co. 
T.  Gouun,  pose,  81ft. 

Nor  does  it  seem  to  be  in  foroe  against  bis  share 
during  the  joint  Ufetime  when  he  lives  apart  from 
hlB  wifei,  who  is  in  possession  of  the  property. 
O*0onnor  v.  MoMahoo,  6i  Hun,  86  (188S). 

A  sale  on  execution  against  the  hnshand  was 
held  entirely  inoperative  in  the  above  oases  of 
Almond  V.  Boonell,  McCurdy  v.  Canning,  and 
Coui  Mtg.  Co.  V.  CoLunt. 

This  Is  on  the  ground  that  the  wlfe^  possession 
would  be  disturbed  by  any  possession  of  a  stranger 
purohasing  under  the  ezeoutioo:  but  this  does  not 
seem  to  agree  with  the  doctrine  of  Hzias  v.  Fzshxr, 
where  a  purehsser  on  foreclosure  Is  allowed  the 
use  of  an  undivided  half  of  the  land. 

And  a  disposition  by  or  under  the  husband  In 
those  states  whore  he  cannot  without  his  wlfe^s 
concurrence  dispose  of  the  entirety  estate  oondi- 
uonaUy  on  his  sorviviog.  to  also  without  force, 
even  during  the  joint  lifetime.  Chandler  v.  Cbeney, 
97  Ind.  881  (1871);  Hulett  v.  Inlow,  ST  Ind.  412.  » 
Am.  Hep.  84  (1877);  Vinton  v.  Heamer,  66  Mich.  666 
(1886):  McConnell  v.  Martin,  62  lod.  434  (1876);  Mor- 
rison V.  8eybold,  9S  Ind.  896  (1888)  (where  the  die- 
dU  L.  R.  A. 


position  was  a  sale  to  satisfy  a  lien  for  taxes);  see 
especially  top  of  p.  808. 

And  even  in  New  Jersey  it  was  held,  on  general 
grounds  (irrespective  of  the  facts  that  the  entirocy 
estate  In  that  case  was  for  life  and  was  subject  to 
a  clause  against  encumbering  it),  that  a  Judgment 
against  the  husbaod  could  not  affect  the  entirety 
estate.   Thomas  v.  DeBaum,  14  N.  J.  Bq.  87  (1881). 

So,  oondemnation  of  the  property  la  Ineffectual 
as  against  the  wife  unless  she  to  made  a  party- 
Grosser  V.  Bocbester,  148  N.  Y.  286  a806). 

But  thto  rule  does  not  prevent  the  creditors  of 
the  husband  from  causing  to  be  sold  an  estate  con- 
veyed to  him  and  hta  wife  by  entireties  instead  of 
to  him  alone  for  the  purpose  of  defeating  them,  if 
bouKht  with  the  husband's  moneys.  Newlove  v. 
Callaghan,  88  Mich.  801  asOl),  affirming  Id.  207; 
admitted,  Morrison  v.  Seybold,  supra. 

As  to  homestead  exemptions  from  encumbrances, 
see  ntpra,  V.  f. 

XL  The  effect  of  divorce  on  entirety  property. 
a.  OeneraHly. 

The  effect  of  a  divorce  to  not  altered  by  a  subse- 
quent alteration  of  the  law.  Whitesell  v.  Mllto,6 
lod.  229  (1866). 

Bemarrlage  of  one  spouse  after  an  Id  valid 
divorce,  with  knowledge  of  the  facts  which  tnade 
It  so,  was  held,  in  Marvin  v.  Foster  (Minn.)  68  N.W. 
Bep.  484  (1894),  to  estop  him  from  claiming  against 
the  other  spouse  any  estate  or  Interest  which  he 
would  not  have  been  entitled  to  claim  if  the  divorce 
had  been  valid. 

b.  NuniftoatUm, 

NuIUffcatlon  of  marriage,  on  account  of  some 
cause  exteting  at  the  time  of  the  marriage  places 
the  parties  in  the  position  of  never  having  been 
married.  Ames  v.  Norman,  4  Sneed,  688, 70  Am. 
Dec  269  (1867)  (dfc(um). 
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tion  of  joint  tenancies  or  the  legislation 
enlarging  the  rights  of  married  women 
respecting  the  ownership  of  property.  It  is 
accordingly  contended  that  if  the  words,  **in 
equal  shares  and  proportions,"  found  in  the 
residuary  clause,  were  advisedly  employed 
for  the  purpose  of  making  certain  the  inten- 
tion of  the  testator  to  create  a  tenancy  in  com- 
mon, this  intention,  however  clearly  ex- 
pressed, cannot  be  allowed  to  prevail  against 
the  early  rule  of  tlie  common  law  that  hus- 
band and  wife,  being  regarded  as  one  person 
in  law,  are  not  competent  to  take,  either  as 
joint  tenants  or  as  tenants  in  common,  under 
any  form  of  fi:rant  or  devise  in  fee  made  to 
them  during  coverture. 

We  are  unable  to  concur  in  this  view.  The 
rule  of  the  cqmmon  law  undoubtedly  existed 
as  claimed  by  the  appellant.  It  is  thus  stated 
in  2  BI.  Com.  181 :  **If  an  estate  in  fee  be 
given  to  a  man  and  his  wife,  they  are  neither 
properly  joint  tenants  nor  tenants  in  common ; 
for,  husband  and  wife  being  considered  as  one 
person  in  law,  they  cannot  take  the  estate  by 
moieties,  but  both  are  seised  of  the  entirety. 
per  tout  et  non  per  my.  The  consequence  of 
which  is  that  neither  the  husband  nor  the 
wife  can  dispose  of  any  part  without  the 
assent  of  the  other,  but  the  whole  must 
remain  to  the  survivor."  And  it  is  true  that 
prior  to  the  act  of  1844,  chap.  117,  and  sub- 
sequent legislation  in  this  state  securing  to 
the  wife  the  enjoyment  of  her  separate  estate, 


this  common- law  rule  was  recognized  by  our 
court.  Greenlaw  v.  Greenlaw^  18  Me.  186 ; 
Harding  v.  Springer,  14  Me.  407,  31  Am. 
Dec.  61.  But  it  is  worthy  of  remark  that 
no  recognition  of  it  or  reference  to  it  can  he. 
found  in  the  cases  reported  in  this  state  8inc& 
the  act  of  1844.  entitled  "An  A£t  to  Secure 
to  Married  Women  Their  Rights  in  Prop- 
erty. " 

A  tenancy  by  entirety  is  sui  generis.  The 
right  of  survivorsliip  gives  it  an  apparent 
resemblance  to  joint  tenancy,  but,  as  al- 
ready seen,  it  differs  from  a  joint  tenancy  in 
important  particulars.  All  the  authorftieft 
agree  that  it  had  its  origin  in  the  marital 
relation,  and  was  founded  upon  the  legal 
fiction  of  the  absolute  oneness  of  husband  and 
wife.  At  the  common  law  the  legal  existence 
of  the  wife  was  merged  in  that  of  her  hus- 
band. Her  legal  identity  was  suspended,  or 
held  in  abeyance,  during  the  existence  of  the 
marriage  relation.  Substantially  all  her 
property  was  vested  in  the  husband  during- 
coverture,  and  her  legal  position  was  little 
better  than  that  of  a  menial  to  her  husband. 
Being  but  one  person,  in  the  eye  of  the  law^ 
it  was  considered  that  they  could  not  con- 
sistently have  separate  and  conflicting  prop- 
erty rights.  Hence  the  rule  that  property 
conveyed  to  them  during  coverture  should  be 
held  as  an  estate  by  entirety,  with  the  right 
of  survivorship. 

But  the  universal  tendency  of  modern  leg- 


It  precludes  the  offspring  of  the  marriage  from 
inheriting.  7  Hen.  IV.  10. 

It  passes  an  entirety  estate  to  whichever  of  the 
spouses  does  not  sue  as  plaiatiilfor  the  nullifica- 
tion, or,  in  other  words,  suing  for  Dullification  and 
obtaiotDg  a  decree  cuta  olf  the  right  of  the  party 
doing  so  to  the  entirety  estate. 

Even  though  the  estate  was  originally  the  prop, 
erty  of  the  other  spouse,  and  was  brought  into 
settlement  by  him,  8Edw.  I.,  cited  in  Fitz.  Ab.  Ass. 
415  (year  and  folio  of  8  Edw.  I.  not  specified). 

And  though  the  spouse  to  whom  the  estate  thus 
passes  had  consented  to  the  suit. 

At  least  if  the  estate  had  been  given  by  her 
father.  19  Lib.  Ass.  2,  cited  in  Fitz.  Ab.  Ass.  83: 
Anonymous,  Keilw.  104.  Fltzherbert  also  cites  a 
case  in  13  Edw.  HI.,  which,  however,  appears  from 
Brooke,  Ab.  to  have  decided  nothing.  In  these 
eases  the  suit  was  moved  by  the  husband.  The 
estate  In  the  former  case  was  in  tail,  and  in  the 
latter  in  franlcmarriage,  but  nothing  seems  to  have 
turned  on  these  circumstances.  The  case  in  12  TAh, 
Ass.  22,  Is  not  pertinent,  but  merely  decides  that 
collateral  heirs  of  the  husband  could  not  dalman 
estate  in  frankmarriage. 

But  the  rule  that  the  spouse  who  sues  for  nullifi- 
cation loses  the  estate  does  not  hold  against  one  to 
whom  the  husband  had  conveyed  it,  except  to  the 
extent  of  a  half  share.  Anonymous,  Brooke,  N.  C. 
176. 

In  Ames  v.  Norman,  mpra,  however,  it  was  said 
that  such  a  disponee  would  retain  all  that  he  could 
have  retained  if  the  marriage  had  not  been  nul- 
lified. 

Nullification  of  marriage  entitles  the  husband  to 
emblements  for  crops  sown  by  him  on  tho  wife^s 
land  (Gland's  Case,  6  Ck)ke,  116a  (1582))  and  therefore 
presumably  on  entirety  land. 

c.  Dissolution. 

Dissolution  of  marriage  for  a  cause  occurring 
after  its  celebration  changes  the  entirety  estates,  as 

80  L.  H.  A. 


from  the  date  of  dissolution,  into  an  estate  in  ooin- 
mon.or  (it  seems)  into  a  joint  tenancy  according-  as 
it  would  have  been  the  one  or  the  other  if  the  parties 
had  not  married.  Ames  v.  Norman,  4  Sneed,  a06« 
70  Am.  Dec.  360  a807)  (dictum);  Donegan  v.  Doneiran' 
(Ala.)  15  So.  Bep.  888  (1894)  (where  it  is  not  clear 
whether  the  divorce  was  a  dissolution  or  a  nolllfl- 
cation);  Stelz  v.  Shreck,  128  N.Y.263,18L.  R.  A. 
825  (1801)  (expressly  disapproving,  at  p.  200,  the  caM» 
of  Be  Lewis's  Appeal,  85  Mich.  840  (1801))  (where  ix. 
had  been  held  in  Michigan  that  the  entirety- 
estate  remains  notwithstanding  the  diasoluUoD); 
Harrer  v.  Wallner,  80  Dl.  197  (1875);  Russell  v.  Ru8> 
sell.  122  Mo.  285  (1884);  Hopson  v.  Fowlkea.  OS  Tenn. 
607, 702, 28  L.  R.  A.  805  (1898);  Thomley  v.  Thornier 
[18031  2Cb.  280;  Lash  v.  Lash.  58  Ind.  526  (1877). 

Even  though  the  divorce  was  granted  In  one  Jiir. 
isdlction  and  the  land  was  situated  in  another. 
Harding  v.  Alden,  9  Me.  140,  28  Am.  Dec.  5i8  asaZn 
Barber  v.  Root,  10  Mass.  260  (1813). 

Except  in  those  instances  in  which  divorce  by  a 
foreign  court  is  not  recognized  by  the  courts  of  the 
state  where  the  property  Is  situated.    Iliid. 

But  of  course  adultery,  or  other  grounds  for 
divorce,  does  not  itself  ailect  the  entirety  estate. 
Stelz  V.  Shreck,  tupra. 

The  dissolution  of  the  marriage  on  account  of 
%he  wife^  adultery  was  held  in  Lodge  v.  Hamilton, 
2  Serg.  ft  K.  401  (1816),  not  to  deprive  her  of  her 
right  by  survivorship  to  a  recognizance  given  to 
her  and  her  husband  as  a  security  for  her  share  of 
the  price  of  real  estate  which  bad  been  disposed  of 
in  a  partition  suit. 

The  same  conclusion  might  have  been  reache<l 
on  the  ground  that  the  money  was  subject  to  a 
trust  for  reinvestment  in  the  purchase  of  realty. 
See  HUiyra,  VIT.  a,  citing  Milday  v.  Quicke,  L.  R.  d 
Ch.  Biv.  653,  46  L.  J.  Ch.  6«7, 25  Week.  Rep.  788  (1877). 

The  rule  that  the  entirety  estate  becomes  Joint 
or  common  on  a  dissolution  does  not  operate 
against  a  purchaser  from  the  husband  of  an  inter- 
est which  the  purchaser  could  have  retained  if  the 
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IslatioD  has  been  to  abrogate  this  theoretical 
unity  of  husband  and  wife ;  to  recognize  and 
maintain  the  le^al  identity  of  the  wife,  and 
secure  to  her  a  distinct  and  separate  right  to 
the  acquisition  and  enjoyment  of  property. 
By  the  law  of  this  state,  **  a  married  woman 
of  any  age  may  own  in  her  own  right  real  and 
personal  estate  acquired  by  descent,  gift,  or 
purcliase ;  and  may  manage,  sell,  convey  and 
devise  the  same  by  will  without  the  joinder 
or  assent  of  her  husband."  Since  the  act  of 
1844,  above  named,  a  husband  by  marriage 
acquires  no  right  to  any  prop>erty  of  his  wife. 
**She  may  receive  the  wages  of  her  personal 
labor,  not  performed  for  her  own  family, 
maintain  an  action  therefor  in  her  own  name, 
and  hold  them  in  her  own  right  against  her 
husband  or  any  other  person."  She  is  liable 
for  her  debts  and  torts,  and  her  property  may 
be  taken  on  execution  therefor,  as  if  she  were 
sole.  She  may  prosecute  and  defend  suits  at 
law  or  in  equity  in  her  own  name  without  the 
joinder  of  her  husband,  for  the  preservation 
and  protection  of  her  property  and  personal 
rights,  as  if  unmarried.  Rev.  Stat.  chap.  61. 
It  is  manifest  that  these  statutes  have 
wrou^tht  great  modifications  and  radical 
chancres  in  the  relative  property  rights,  of 
husband  and  wife.  In  contemplation  of  law, 
they  are  no  longer  one  person,  and  their  in- 
terests in  property  are  no  longer  identical, 
but  separate  and  independent.  Under  these 
statutes  the  wife  is  invested  with  greater 
privilc^^es,  and  weighted  with  greater  re- 
sponsibilities and  liabilities,  than  before. 
The  rule  of  the  common  law  creating  estates 


by  entirety  is  irreconcilable  with  l)oth  the 
letter  and  the  spirit  of  these  statutes.  It  never 
rested  upon  a  rational  or  substantial  ground- 
work. It  had  its  origin  in  feudal  insti- 
tutions and  social  conditions  which  were 
superseded  centuries  ago  by  the  more  en- 
lightened principles  of  a  progressive  civiliza- 
tion. It  is  now  repugnant  to  the  American 
idea  of  the  enjoyment  and  devolution  of  prop- 
erty, and  to  the  true  theory  of  the  marriage 
relation.  **  The  reason  of  the  law, "  says  Lord 
Coke,  ''is  the  life  of  the  law,  and  ctMante 
ratione  lex  ipsa  eessat "  The  fictitious  basis 
of  this  rule  having  been  removed,  the  rule 
itself  must  fail.  To  declare  that  there  is  no 
authority  in  the  court  to  effectuate  a  clearly 
expressed  and  unmistakable  intention  of  & 
grantor  or  testator,  against  such  an  antiquated 
and  exploded  dogma,  would  be  a  poor  tribute 
to  the  creative  power  of  the  law,  and  the 
original  conceptions  of  justice  in  modern 
courts.  The  common  law  would  ill  deserve 
its  familiar  panegyric  as  the  **  perfection  of 
human  reason, "  if  it  did  not  expand  with  the 
progress  of  society,  and  develop  with  new 
ideas  of  right  and  j  ustice.  **  Consider i  ug  the 
influence  of  manners  upon  law,"  says  Chan- 
cellor Kent,  ''and  the  force  of  opinion  which 
is  silently  and  almost  insensibly  conducting 
the  course  of  business  and  the  practice  of  our 
courts,  it  is  impossible  that  the  fabric  of  our 
jurisprudence  should  not  exhibit  deep  truces 
of  the  progress  of  society,  as  well  as  of  the 
footsteps  of  time. " 

These  views  are  sanctioned  by  approved 
text- writers  and  courts  of   the  highest  re* 


maniaire  had  not  beeo  diflsolved.  Ames  v.  Nor- 
maa,  4  Sneed.  683,  70  Am.  Bee  360  aSST).  Harrer 
V.  Wallner,  supra^  to  favorabJe  to  the  same  view. 

do.  In  Beach  v.  Holitoter.  8  Hud,  619, 5  Thomp.  A 
C.  S68  (1875),  an  execution  creditor  of  the  busband 
was  held  not  precluded  from  contioulnflr.  after  rhe 
dlsBolution,  a  levy  beflrun  before,  nor.  It  seems, 
from  maklDff  after  the  diseolutlOQ  a  levy  by  foroe 
of  a  Jodirment  recovered  before;  but  on  the  latter 
poiat  the  report  to  not  clear. 

There  do  not  appear  to  be  any  other  authorities 
89  reiFards  the  rlghta  of  a  purchaser  from  the  hus- 
band of  an  entirety  estate;  but  the  estate  of  a  pur- 
chaser from  the  husband  of  hto  life  Interest  Id  the 
wlfe^  property  was  held  to  be  devested  or  termin- 
ated by  the  dissolution  in  Boykin  v.  Kaio,  28  Ala. 
aaS,  65  Am.  Dec.  849  a8S6):  Gould  v.  Webster,  1  Tyler 
(Vu)  400  aSOSi).  And  see  Lynch  v.  Rotan,  80  TIL  18, 
19  (1865);  and,  as  to  the  husband*s  creditor^  Towo- 
eeod  V.  Griffin,  4  Harr.  (DeL)  442  (1848):  as  to  a  lease 
by  him,  Gould  v.  Webster,  supra. 

But  the  contrary  was  held  in  Aiken  v.  Buttle,  4 
Lea,  108  (1870),  where  strong  reasons  were  given 
aud  many  authorities  dted,  and  in  Jennings  v. 
Montairae,  8  Gratt.  850  (1845). 

An  enactment  that  the  wife  shall,  upon  divorce, 
be  restored  to  all  her  lands  and  tenements,  termin- 
ates the  interest  of  a  purchaser  from  her  busbaad 
of  land  held  in  her  right  Kriger  v.  Bay,  8  Pick. 
316  (18^). 

In  Jeoney  v.  Gray,  6  Ohio  St.  45  (1865),  there  was 
an  enactment  that  dtoposltions  of  the  wife^s  estate 
made  by  the  husband  should  be  void  against  her, 
and  consequently  the  question  could  hardly  arise. 

d.  Separation  tcithout  diatolvtUm  of  marriaoe, 
A  judicial  separation  or  divorce  a  mensa  et  Vhoro 
does  not  affect  entirety  estates  or  Rcnerally  the 
property  rights  of  the  parties.   As  regards  the  for- 
mer no  autborlty,,ha8kbeen  found. 

80  L.  R.  A. 


Of  course  a  separation  by  consent  has  no  effect 
on  property  rights  unless  so  agreed.  Gk)nsolto  v» 
Douchouquette,  1  Mo.  666  (1886). 

XIL  PairUtion  between  tenant*  by  entiretiee. 

Partition  of  an  entirety  estate  cannot  be  oom-^ 
pelled  by  one  of  the  parties,  nor  obtained  by  Judi- 
cial process  (Miller  v.  Miller.  0  Abb.  Pr.  N.  S.  444 
aSTl):  Chandler  v.  Cheney,  87  Ind.  801  (1871)  (dietum)U 
except  in  states  where  it  has  been  authorized  by  the 
leirtolature. 

But  either  of  them  may  have  partition  of  land 
of  which  they  are  ordinary  Joint  tenants.  Wurz  v. 
Wurs,  87  Abb.  N.  C.  58  (1891). 

And,  after  dissolution,  one  may  compel  it.  Ru8-> 
sell  V.  Buesell,  128  Mo.  885  (1894);  Harrer  v.  Wallner« 
80  HI.  197  (1876). 

And.  in  niinois,  a  partition  may  be  sought  in  the 
same  suit  by  which  the  dissolution  to  sought.  Har- 
rer V.  Wallner,  tupra. 

But  not  so  in  Indiana.  Alexander  v.  Alexander 
(Ind.)  40  N.  B.  Bep  55  (1805). 

XHL  Adverse  pomeeeion  and  the  etatute  of  limieo- 

tious. 

The  limitation  period  does  not  begin  to  run 
against  the  wife  holding  by  entireties  until  she  be- 
comes entitled  to  sue  alone;  that  is,  until  her  bus- 
band^B  death.    Harrer  v.  Wallner.  80  111.  303  (1875). 

Or  on  a  dissolution  of  the  marriage.  Hopson  v. 
Fowlkes,  08  Tenn.  704, 23  L.  B.  A.  805  (18P3>. 

Nor  Is  he  bnrred  until  she  Is.  Johnson  v. 
Edwards.  100  N.   C.  406. 

And  thi.s  Is  so  notwithHtandIng:  the  married 
worapn's  act.s  (Harrer  v.  Wallner.  supra),  ex- 
cept It  may  he  presumed  where  they  contain  :i 
provision  authorl/lDC   her  to  sue. 

The  title  of  a  disponee  from  the  husbnnd  be- 
fore the  married  women's  acts  Is  not  adverse  to 
the  wife  until  his  iloath.  MiHer  v.  Miller. 
Meigs.  484,  .33  Am.  Dec.  157  (1838).  But  no 
doubt  a  dissolution  of  the  marriage  would  make 
It  so.  II.  W.  B.  M. 


886 


MAINB  SOPBBICB  Jin>ICIAL  COUBT. 


Mat. 


•pectabilitj  in  England  as  well  as  in  this 
country. 

In  his  Treatise  on  Estates,  Kr.  Preston 
maices  the  confident  assertion,  ba^  upon  his 
own  cultivated  reason,  rather  than  upon  re- 
ported cases  at  that  time,  that  "  in  point  of 
fact,  and  aj^reeable  to  natural  reason,  free 
from  artificial  deductions,  the  husband  and 
wife  are  distinct  and  individual  persons, 
and  accordingly,  when  lands  are  granted  to 
them  as  tenants  in  common,  thereby  treating 
them  without  any  respect  to  their  social 
union,  they  will  nold  by  moieties,  as  other 
distinct  and  individual  persons  would  do." 
1  Preston,  Estates,  182.  This  is  cited  as  au- 
thority for  the  following  statement  in  4  Kent, 
Com.  411 :  **  It  is  said,  however,  to  be  now 
understood  that  husband  and  wife  may,  by 
express  words,  be  made  tenants  in  common 
by  a  gift  to  them  during  coverture." 

In  his  note  to  2  Bl.  Com.  181,  Judge  Sbars- 
wood  says :  **  But  when  an  estate  is  conveved 
to  a  man  and  woman  who  are  not  married, 
together,  and  who  afterwards  intermarry,  as 
they  took  originally  by  moieties,  they  will 
continue  to  hold  by  moieties  after  the  mar- 
riage. There  is  nothing,  therefore.  In  the 
relations  of  husband  and  wife,  which  prevents 
them  from  being  tenants  in  common.  There 
are  great  opinions  in  favor  of  the  position 
that  husband  and  wife  may,  by  express 
words,  be  made  tenants  in  common."  do,  in 
1  Washb.  Real  Prop.  444,  the  author  says, 
^It  is  always  competent,  however,  to  make 
husband  and  wife  tenants  in  common  by 
proper  words  in  the  deed  or  devise  bv  which 
they  take,  indicating  such  an  intention." 

In  Olark  v.  Clark,  66  N.  H.  105,  it  was 
held  that  a  statute  in  that  state  enlarging 
the  rights  of  married  women  practically 
abolished  tenancies  by  entirety  between  hus- 


band and  wife ;  and  the  legal  unity  of  hus- 
band and  wife,  as  respects  the  holding  of 
property  and  making  of  contracts  by  the 
wife,  was  obliterated. 

In  Cooper  y.  Cooper,  76  111.  S7,  it  was  held 
that  under  the  married  woman's  law  of  1861 
in  tliat  state — an  act  having  a  scope  and 
purpose  similar  to  our  own  above  citea — "no 
reason  can  be  perceived,  and  none  is  sug- 
gested, why  a  married  woman  should  not 
hold  property  thus  acquired  in  fee,  and  as  a 
tenant  in  common  with  her  husband,  pre- 
cisely as  she  might  with  any  other  person." 

In  Eoffman  v.  Stigers,  28  Iowa,  807,  the 
court  says:  ''If  no  contrary  intent  is  ex- 
pressed in  the  conveyance  to  them,  or  the  in- 
strument under  which  they  hold,  the  husband 
and  wife  take  as  tenants  in  common,  and  not 
in  entirety.  At  common  law,  they  were  so 
far,  so  completely,  so  essentially  one,  that 
they  could  not  take  by  moietiea  .  .  • 
But  the  doctrine  always  stood  upon  what  was 
little  more  than  the  merest  fiction,  and,  as 
this,  by  our  legislation,  has  measurably 
given  way  to  theories  and  doctrines  more  in 
accord  with  the  true  and  actual  relation  of 
husband  and  wife,  the  rule  itself  must 
be  abandoned. "  See  also  WiUon  v.  Fleming^ 
18  Ohio,  68 ;  WhittUeey  y.  FuUer,  11  Conn. 
887 ;  Re  Dixon  {Byram  y,  TuU)  L.  R.  42  Ch. 
Div.  806 ;  Warrington  y.  Warrington,  2  Hare, 
64. 

Under  the  residuary  clause  in  the  case  at 
bar,  the  appellant  took  only  a  moiety  of  the 
residue  of  the  estate.  As  Judyer  Robinson 
died  before  the  testator,  the  devise  and 
bequest  to  him  lapsed,  and  the  moiety  of  tlie 
residue,  which  he  would  have  taken  if  he 
had  survived,  descended  to  the  heirs  of  ttie 
testator. 

Exeeptiom  overruled. 
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Anson  A.  BIGELOW,  Plff.  in  Err., 

«. 

Harold  W.  NICKER80N,  Admr.,  eta,  of 
Erick  Anderson,  Deceased. 

<70  Fed.  Bep.  1I8J 

1*  The  territorial  limit  of  Boverelfrnty 
with  respect  to  higrh  seas  on  the  8-mlie 
sone  sbould  not  be  applied  to  a  lake  which  is  not 
the  oommon  bouDdary  of  nations  or  open  by 
nature  for  the  commerce  of  tbe  world,  but  is 
within  the  exclusive  jurisdiction  of  each  nation. 

£•  A  Federal  court  of  admiralty  may 
enforce  a  state  statute  giving  a  right  of 
action  for  death  by  negligence,  where  tbe  death 
occurs  In  oonsequenoe  of  a  collision  between  ves- 
sels. 

3.  The  sovereignty  of  the    state    of 


Wisconsin  extends  to  the  middle  of 
Z^tke  Michimn;  and  its  laws,  so  far  as  tbey 
do  not  conflict  with  those  of  the  United  States 
regulating  commerce  and  navigation,  are  opera- 
tive within  such  limits. 

4.  A  state  statute  giving  a  right  of 
action  for  death  by  nenj^lif^enee  to  appli- 
cable incase  of  a  death  occurring  In  the  waters 
of  Lake  Michigan  beyond  more  than  8;  miles 
from  the  shore  of  such  state,  and  may  be  en* 
forced  in  a  Federal  oourt  of  admiralty .1 

6«  A  provision  of  a  state  statute  ffiwin^ 
a  cause  of  action  for  death  by  neiHigence, 
that  the  action  shall  be  brouKht  in  some  oourt  ee* 
tablished  by  the  Constitution  and  laws  of  the 
state,  is  not  operative  to  deprive  a  Federal  ooura 
of  Jurisdiction  of  such  action. 

6.  A  vessel  bound  to  keep  out  of  tho 
^ray  of  another  has  the  burden  of  proving  that 


NOTX.— The  boundary  of  states  by  lakes  and 
rivers  is  the  subject  of  a  noU  to  Buck  v.  Eilenbolt 
<Iowa)  16  L.  B.  A.  187. 

On  the  question  of  the  validity  of  a  state  statute 
restricting  to  state  courts  tbe  enforcement  of  it, 

^L.  R.A. 


and  tbe  question  of  the  scope  of  the  statute  vlvlnar 
the  right  of  action  in  respect  to  Injurira  on  tbe 
Great  Lakes  more  than  8  miles  from  land.the  case  to 
believed  to  bo  one  of  first  Impression. 
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a  oollitlmi  between  tbem  was  due  to  the  fafluTe 
of  the  latter. 

"7*  The  Influx  of  »  ▼•—ol  In  the  pree- 
Miee  of  iataiiiieiit  daa^per  of  collision  is 
DOt  SQoh  a  fault  as  will  preolude  recovetj  for 
damaim  from  such  ooUislon. 

St  FflUlure  of  a  eehooner  to  exhibit  » 
torch  lifl^ht  will  not  render  her  rpsponatble 
for  eollUoD  with  a  veesel  who  sees  her  Ilgbts, 
where  her  position  and  course  are  distlnoUy 
apparent. 

.(ffhowdUer^  Circuit  Jndse,  dtatmlB.) 
(October  12,1896.) 

APPEAL  by  defendant  from  a  Jadgment  of 
the  District  Court  of  the  United  States  for 
the  Eastern  District  of  Wisconsin  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
acea  for  the  a1le&:ed  negligent  iLiliing  of  plain- 
tiff's intestate.     AfRrmtd. 

Before  Woods,  JenlLins,  and  Showalter,  cir- 
cuit judges. 

Statement  br  Jeiildiifl«  Circuit  Judge : 
This  was  a  libel  in  penonam,  exhibited  in 
-the  %oart  below  by  the  appellee  against  the 
^wner  of  the  ateamer  Robert  Holland,  claim- 
ing damages  for  Uie  death  of  Erik  Anderson, 
in  a  collision  between  the  schooner  William 
JLldrich  and  the  barge  Parana,  which  barge, 
with  the  barge  Stevenson,  was  at  the  time 
in  tow  of  the  steamer  Robert  Holland.    The 
•collision  is  asserted  to  have  been  caused  by 
the  fault  of  the  Robert  Holland.    The  col- 
lision occurred  at  about  5  a.  m.  of  the  morn- 
ing of  November!,  1891,  under  the  following 
•circumstances :    The  Aldrich,  a  three-masted 
echooner  of  20  tons  burden  and  laden  with 
lumber,  was  proceeding  on  a  voyage  from 
Nahma,  Mich.,  bound  for  the  port  of  Mil- 
waukee, Wis.,  having  three  jibs,  a  foresail, 
«nd  a  mainsail  set,  and  with  mizzen  furled. 
The  wind  was  northwest,  and  fresh.     The 
▼easel  was  on  a  course  8.  bv  W.  4  W.,  and 
"was  abreast  of,  and  some  A  mfles  distant  from, 
Pilot  Island  and  from  the  Wisconsin  shore, 
-and  about  a  like  distance  north  of  Canna  is- 
land 1  i ght.    The  steamer  Hoi  1  and ,  ha v i  ng  the 
iMirges  Stevenson  and  Parana  in  tow  astern, 
•and  in  tiie  order  mentioned,  all  being  light, 
was  upon  a  voyage  from  the  port  of  Chicago 
to  Ashland,  on  Lake  Superior.    Her  course 
was  N.  N.  £.    The  barge  Stevenson  carried 
a  foresail  and  staysail,  and  the  Parana  a  fore- 
vsail  only.    The  combined  length  of  the  tow 
was  about  1,800  feet.     The  Holland  had  the 
usual  green  and  red  lighto  in  proper  posi- 
tion, and  also  properly  exhibited  a  white 
1  ight.  Indicating  a  tow.   The  barges  had  their 
side  lighte  properly  placed,  screened,  and 
burning  brightly.    The  prooer  signals  upon 
the  Aldrich  were  also  set  ana  burning.    The 
schooner's  lookout  reported  the  white  light 
•of  the  steamer  ahout  a  point  on  the  lee  lx>w 
-of  the  schooner,  and  distent  some  15  miles,  and 
afterwards  saw  and  reported  the  steamer's  red 
light  distent  about  5  miles,  and  afterwards, 
when  the  steamer  was  about  ^  mile  away, 
be  reported  the  steamer's  green  light  over 
"the  port  or  lee  bow.    Each  vessel  claims  to 
have  kept  her  course.     The  Holland  claimed 
that  if  no  change  had  occurred  in  the  course 
•of  either  vessel,  aha  would  have  passed  to 


the  windward  of  the  schooner;  that,  when 
about  100  feet  away  from  the  schooner,  the 
Holland's  wheel  was  put  to  starboard,  chang- 
ing her  course  to  the  windward  a  point  and 
a  half,  and  she  claims  to  have  passed  the 
schooner  sonfe  000  feet  to  windward,  and  that 
the  latter  suddenly  came  up  into  the  wind  and 
struck  the  tow  line  between  the  barges,  and 
then  drove  on  to  the  Parana.  The  schooner 
was  struck  on  her  port  bow  between  the  stem 
and  cathead,  her  bows  were  carried  away, 
and  she  filled  with  water.  Anderson,  who  at 
the  time  was  off  wateh,  and  asleep  in  the  fore- 
castle, was  drowned.  The  schooner  claimed 
that,  seeing  the  red  light  of  the  steamer.  It 
was  supposed  the  latter  would  pass  to  lee- 
ward; that  such  was,  in  fact,  the  purpose 
of  the  steamer ;  that  she  had  crossed  the  point 
of  intersection  of  the  courses  of  the  two  ves- 
sels, when  her  course  was  chanired  in  an  at- 
tempt to  pass  to  windward,  which,  so  far  as 
the  steamer  was  concerned,  was  accompl  ished, 
but  that  the  manceuver  was  not  resorted  to 
in  time  to  make  it  effectual  as  to  the  tow ; 
that,  when  the  collision  was  seen  to  be  in- 
evitable, the  schooner,  to  ease  the  blow,  or 
to  escape,  if  possible,  the  stem  of  the  barge 
Parana,  put  her  wheel  up  to  enable  the 
schooner  to  fall  off,  but  that  the  effort  was 
ineffectual.  It  was  claimed  bv  the  Holland 
that  the  Aldrich,  instead  of  putting  her 
wheel  up,  put  it  down,  and  luffed  up  into 
the  wind.  The  combined  speed  of  the  vessels 
was  about  15  miles  an  hour.  The  libelant 
claimed  to  be  entitled  to  recover  of  the  li- 
belee under  the  provisions  of  aections  4255 
and  4256  of  the  Iteviscd  Statutes  of  the  state 
t>f  Wisconsin,  which  are  as  follows: 

"  Sec.  4255.  Whenever  the  death  of  a  per- 
son shall  be  caused  by  a  wrongful  act,  neg- 
lect, or  default,  and  the  act,  neglect,  or  de- 
fault is  such  as  would,  if  death  had  not 
ensued,  have  entitled  the  party  injured  to 
maintain  an  action  and  recover  damages  in 
respect  thereof,  then,  and  in  every  such  case, 
the  person  who,  or  the  corporation  which, 
would  have  been  liable  if  death  had  not  en- 
sued, shall  be  liable  to  an  action  for  dam- 
ages, notwithstanding  the  death  of  the  person 
injured ;  provided,  that  such  action  shall  be 
brought  for  a  death  caused  in  this  state,  and 
in  some  court  established  by  the  Constitu- 
tion and  laws  of  the  same. 

''Sec.  4256.  Everv  such  action  shall  be 
brought  by,  and  in  the  name  of,  the  personal 
representative  of  such  deceased  person,  and 
the  amount  recovered  shall  belong  and  be 

Said  over  to  the  husband  or  widow  of  such 
eceased  person,  if  sudi  relative  survive  him 
or  her;  but  if  no  husband  or  widow  survive 
the  deceased,  the  amount  recovered  shall  be 
paid  over  to  his  or  her  lineal  descendante, 
and  to  his  or  her  lineal  ancestors  in  default 
of  such  descendante;  and  in  every  such  ac- 
tion the  jury  may  give  such  damages,  not 
exceeding  $5,000,  as  they  shall  deem  fair  and 
just  in  reference  to  the  pecuniary  injury  re- 
sulting from  such  death,  t/)  the  relatives  of 
the  deceased  specified  in  this  section." 

The  court  below  pronounced  for  the  libel- 
ant ( The  Robert  Holland,  50  Fed.  Rep.  200 ; 
Niekermm  v.  BigeUm,  62  Fed.  Rep.  000),  and 
the  owner  of  the  Holland  appealed. 
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Mr.  Charles  E.  Kremer  for  appellant. 
Messrs,  Frank  M.  Hoyt  and  Gtoorne  D. 
Van  Dyke  for  appellee. 

Jenkliiflt  Circuit  Judge,  ^elirered   the 
opinion  of  the  court: 

It  is  determined  that,  at  the  common  law, 
no  civil  action  would  lie  for  an  injury  re- 
sulting in  death  {Mobile  L,  Ins,  Co.  v.  Brams, 
95  U.  S.  754,  24  L.  ed.  680),  and  that,  in 
the  absence  of  an  act  of  Congress,  or  a  stat- 
ute uf  a  state,  giving  a  right  of  action  there- 
for, no  suit  will  He  in  the  admiralty  for 
personal  injury  causing  death  through  neg- 
ligence on  the  high  seas,  or  on  waters  navi- 
gable  from  the  sea  (The  Harrisburg,  119  U. 
.  199,  80  L.  ed.  858;  The  Alaska,  180  U. 
B.  201,  83  L.  ed.  928) .  It  is  also  settled  that, 
if  a  state  statute  gives  a  right  of  action  touch- 
ing a  subject  or  maritime  nature,  the  ad- 
miralty can  administer  the  law  by  a  proceed- 
ing in  rem,  if  the  statute  grants  a  lien,  or 
in  personam, '  no  lien  being  granted.  The 
Corsair,  145  U.  8.  885,  847,  86  L.  ed.  727, 
781.  It  is  also  the  law  that,  if  the  negligent 
act  causing  death  occur  within  the  jurisdic- 
tion of  a  state,  the  law  of  such  state  govern- 
ing such  action  is  applicable.  American  8. 
B.  Co.  ▼.  Chaee,  88  U.  8.  16  Wall.  522,  21 
L.  ed.  869;  Sherlock  ▼.  AUinq,  98  U.  8.  99, 
88  L  ed.  819 ;  2%d  Transfer  No,  ^  20  U.  S. 
App.  570,  9  C.  C.  A.  521,  61  Fed.  Rep.  864, 
affirming  The  City  of  Norwalk,  55  Fed.  Hep. 
99.  In  the  first  of  these  cases  the  neglip:ent 
act  causing  death  occurred  upon  the  waters 
of  Narragansett  bay,  within  the  jaws  of  the 
headlands,  and  so  within  the  territory  of  the 
state;  in  the  second,  upon  the  Ohio  river, 
above  the  line  of  low- water  mark,  and  with- 
in the  territorial  jurisdiction  of  the  state  of 
Indiana;  in  the  last,  upon  the  East  river, 
just  above  BlackwelTs  island,  and  within 
the  territorial  jurisdiction  of  the  state  of  New 
York.  In  Be  Humboldt  Lumber  Mfrs.  Asso, 
60  Fed.  Rep.  428,  the  negligent  injuiy  caus- 
ing death  occurred  on  the  high  seas  on  Hum- 
boldt bar,  off  the  entrance  to  Humboldt  bay, 
and  within  d  miles  of  the  shore.  The  court 
applied  the  doctrine  *'that  the  sea,  within  a 
belt  or  zone  of  8  miles  from  the  shore,  as 
distinpiished  from  the  rest  of  the  open  sea, 
formed  part  of  the  realm,"  and  held  that  the 
statute  of  California  giving  a  right  of  action 
for  negligent  injury  causing  death  was  ap- 
plicable. 

It  will  be  observed  that  in  none  of  the 
cases  to  which  we  have  referred  did  the  neg- 
ligent injury  occur  upon  the  high  seas  be- 
yond the  8  mile  belt  or  limit,  and  that  is 
true  of  all  the  cases  which  have  come  under 
our  notice.  The  Corsair,  supra;  TJie  Oregon, 
45  Fed.  Rep.  63 ;  Killien  v.  Hyde,  68  Fed. 
Rep.  172;  The  Victory,  68  Fed.  Rep.  682. 
The  statute  onlv  takes  cognizance  of  torts 
within  the  jurisaiction  of  the  state,  and  has 
no  extraterritorial  effect.  It  is  urged  that 
the  collision  and  negligent  injury  here  took 
place  upon  the  waters  of  Lake  Michigan, 
and  witliout  the  belt  limit  of  8  miles,  and 
that  therefore,  within  the  decision  in  United 
StaUs  V.  Rodgers,  150  U.  8.  249.  87  L.  ed. 
1071,  it  occurred  upon  the  high  seas,  and 
without  the  territorial  jurisdiction  of  the 
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state  of  Wisconsin.  The  qnettton  ft  thus 
sharplv  presented  whether  the  locus  in  au» 
lies  within  the  territorial  waters  and  withiii 
the  jurisdiction  of  the  state  of  Wisconsin. 

The  precise  point  decided  in  United  States 
V,  Badgers,  was  that  a  district  court  of  the 
United  States  had  jurisdiction  to  entertain 
the  trial  of  one  for  a  crime  committed  on  an 
American  vessel  on  the  waters  of  the  Detroit 
river,  bevond  the  boundary  line  between  the 
United  States  and  the  dominion  of  Canada, 
and  within  the  waters  of  the  province  of  On- 
tario. Jurisdiction  was  held,  under  section* 
5846  and  780,  Rev.  Stat,  upon  the  ground 
that  the  locus  in  quo  was  on  a  river  with- 
in the  admiralty  jurisdiction  of  the  United 
States,  and  out  of  the  jurisdiction  of  a  state- 
of  the  Union.  It  was  ruled  that,  by  the  stat- 
ute. Congress  intended  to  include  "the  open» 
uninclosed  waters  of  the  lakes  under  the  des- 
ignation of  high  seas,"  with  respect  to  the 
offenses  enumerated  in  the  statute ;  and  the 
locus  in  quo  being  within  the  admiralty  ju- 
risdiction of  the  United  States  {I^  Qmeseo 
Chitf,  58  U.  8.  12  How.  448,  18  L.  ed.  1058), 
it  was  competent  for  Congress  to  provide  for 
the  punishment  of  offenses  committed  upon 
an  American  vessel  within  a  foreign  juris- 
diction. 

The  question  still  remains  open  and  unde- 
cided by  the  supreme  court  whether  the  ju- 
risdiction of  a  state  bordering  upon  one  of 
the  Great  Lakes  extends  beyond  low-water 
mark ;  whether  the  doctrine  of  a  8-mile  belt, 
recognized  in  the  case  of  oceans,  may  be  ap- 
plied to  the  Great  Lakes ;  and  whether  state 
jurisdiction,  with  respect  to  such  lakes,  ie 
coextensive  with  the  boundary  line  of  the 
state,  when  one  of  Its  lines  is  declared*to  be 
a  line  running  through  the  middle  of  the 
lake.  We  think  it  must  be  conceded  that 
Lake  Michigan  is  not  a  *'higb  sea,"  in  the 
sense  that  it  is  "open  and  uninclosed,  and 
not  under  the  exclusive  control  of  any  one 
nation  or  people,  but  is  the  free  highwav  of 
adjoining  nations  or  people,"  to  use  the  lan- 
guage employed  by  Mr.  Justice  Gray.  This- 
lake  lies  wholly  within  the  territory  of,  and 
as  respects  foreign  nations  is  under  the  ex- 
clusive dominion  of,  the  government  of  the 
United  States.  If  we  may  indulge  the  ex- 
pression, it  is  not  "no  man's  land."  It  !&■ 
not  by  nature  free  to  the  commerce  of  the 
worlcf.  It  is  so  free  solely  by  the  grace  of 
this  government.  It  is  included  within  the 
territorial  boundaries  of  four  states.  The 
organic  law  of  the  territory  of  Michigan, 
enacted  in  1805,  made  its  westerly  boundary 
a  line  drawn  from  the  southerly  bend  or  ex- 
treme of  Lake  Michigan,  through  the  middle 
of  the  lake,  to  its  northern  extremity.  2* 
Stat,  at  Ti.  809.  This  line  was  confirmed  and 
established  upon  the  admission  of  the  state 
of  Michigan  into  the  Union  in  1886.  5  Stat. 
at  L.  49.  The  act  provided  that  the  state  of 
Michigan  should  "nave  jurisdiction  over  all 
the  territory  included  within"  the  boundaries 
described  in  the  art.  The  organic  law  of  tlie 
territory  of  Wisconsin,  enacted  in  1886,  es- 
tablished its  eastern  boundary  "by  a  line 
drawn  from  the  northeast  comer  of  the  state 
of  Illinois  through  the  middle  of  Lake  Mich- 
igan to  a  point  In  the  middle  of  said  lake» 
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and  opposite  the  main  chaoDel  of  Greeo  bay, " 
etc.  6  Stat,  at  L.  10.  The  same  line,  sub- 
BtantiallY,  was  established  by  the  enabling 
act  for  the  admission  of  the  state  of  Wiscon- 
sin into  the  Union,  passed  in  1846.  9  Stat. 
at  L.  56. 

It  la  said  that,  while  the  geographical  lim- 
its of  the  state  extend  beyond  the  place  of 
collision,  ito  territorial  limit,  its  right  of 
soTereignty,  its  power  to  enact  and  enforce 
laws,  does  not  extend  further  than  the  point 
of  nayigability,  or,  at  the  most,  beyond  a  8- 
mile  belt  or  zone.    We  think  the  Tioe  of  the 
contenton  lies  in  the  application  of  interna- 
tional law  to  the  subject  in  hand.    As  be* 
tween  nations,  the  territorial  limit  of  soyer- 
eignty  with  respect  to  the  high  seas  anciently 
extended  no  further  than  to  low- water  mark. 
In  later  days,  *'to  make  good  the  assertion 
of  the  jurisdiction  oyer  the  foreigner  there- 
in, *  the  character  of  territory  was  giyen  to 
the  8  mile  zone.     This,  as  we  think,  ought 
not  to  be  applied  to  a  lake  which  is  not  the 
common  boundary  of  nations,  and  which  is 
within  the  exclusiye  jurisdiction  of  one  na- 
tion,— to  a  body  of  water  that  is  not  by  na- 
ture open  to  the  commerce  of  the  world.    It 
has  neyer,  so  far  as  we  are  able  to  say,  been 
applied  by  any  nation,  except  with  respect 
to  its  external  littoral  waters.    Lake  Mich- 
lean  is  a  high  sea,  within  the  proyisions  of 
tfie  act  under  consideration  in  United  State$ 
▼.  Sodff&rt,  but  it  is  not  an  open  sea,  nor  a 
boundary  line  between  nations.    The  goyerU' 
ment  of  the  United  States  had  the  sole  juris- 
diction oyer  this  body  of  water.    It  saw  fit 
to  giYO  to  the  dilTerent  states,  founded  out 
of  the  surrounding  territory,  jurisdiction  oyer 
Its  waters,  subject  to  its  paramount  right  in 
the  regulation  of  commerce  and  nayisation. 
The  Korthwest  Territory  was  ceded  by  the 
state  of  Virginia,  and  accepted  by  the  United 
Btates  in  trust,  for  the  purpose  only  of  the 
creation  of  states,  and  the  yesting  in  them 
oyer  the  whole  of  this  territory  of  the  soyer- 
eigntj  that  formerly  pertained  to  the  grant- 
ing state.    8Mi>ely  y.  Bawlby,  152  U.  8.  1, 
26.  88  L.  ed.  831,  841. 

In  the  case  of  lUimris  0.  R  Oo.  y.  Illinois, 
146  n.  8.  887,  86  L.  ed.  1018,  and  in  the  case 
of  Shivdy  y.  BnoWy,  152  U.  S.  1,  88  L.  ed. 
881,  it  is  said  to  be  the  settled  law  of  this 
country  that  "ownership  of,  and  dominion 
and  soyereignty  oyer,  lands  coyered  by  tide 
waters  or  naVigable  lakes,  within  the  limits 
of  the  seyeral  states,  belong  to  the  respect! ye 
states  within  which  they  are  found,  with  the 
consequent  right  to  use  or  dispose  of  any 
portion  thereof,  when  that  can  be  without 
substantial  impairment  of  the  interest  of  the 
public  in  such  waters,  and  subject  to  the 
paramount  right  of  Congress  to  control  their 
nayigation,  so  far  as  may  be  necessary  for  the 
regulation  of  commerce. "  In  the  latter  case 
it  is  said  (psge  58,  152  U.  8. ,  and  page  852, 
38  L.  ed.)  that,  upon  admission  of  states  into 
the  Union,  the  "administration  and  disposi- 
tion of  the  soyereign  rip^hts  in  nayigable  wa- 
ters, and  in  the  soil  under  them,"  passed  to 
the  control  of  the  states  within  whose  bound- 
aries such  waters  were  included.  See  also 
Mann  y.  Tatama  Lund  Co,  158  U.  6.  278, 
286,  88  L.  ed.  714,  718. 
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The  grant  to  the  United  Stateii,  in  the  Con- 
stitution, of  all  cases  of  admiralty  and  mari- 
time jurisdiction,  does  not  extend  to  a  ces* 
sion  of  the  waters  in  which  those  cases  may 
arise,  or  of  general  jurisdiction  oyer  them. 
Congress  may  pass  all  laws  which  are  neces- 
sary for  giying  the  most  complete  effect  to  the 
exercise  of  the  admiralty  and  maritime  juris- 
diction granted  to  the  goyemment  of  the  Un- 
ion, but  the  general  jurisdiction  oyer  the 
place,  subject  to  this  grant,  adheres  to  the  ter- 
ritory, as  a  portion  of  territory  not  yet  giyen 
away,  and  the  residuary  power  of  legislation 
will  still  remain  in  the  state.  United  States 
y.  Bewins,  16  U.  8.  8  Wheat  886,  4  L.  ed. 
404.  We  are  therefore  of  opinion  that  the 
surrounding  states,  within  the  limits  pre- 
scribed in  tneir  respectiye  organic  acts,  haye 
soyereign  riffbts  in  and  oyer  the  nayigable 
waters  of  Lake  Michigan,  subject  to  the  par- 
amount right  of  the  Federal  goyemment  to 
regulate  nayiffation  and  commerce  between 
the  states  and  with  foreign  nations.  The 
right  of  the  state  to  legislate  and  to  enforce 
its  laws  is  plenary,  within  the  boundaries 
prescribed,  limited  and  controlled  only  by 
the  paramount  law  of  the  nation.  There  does 
not  necessarily  result  any  conflict.  Both  ju- 
risdictions can  coexist  in  the  same  plane  in 
complete  harmony. 

Legislation  of  the  character  of  that  under 
consideration  is  not  open  to  the  objection  that 
state  laws  cannot  extend  or  restrict  the  juris- 
diction of  the  admiralty  court.  As  suggested 
by  Mr.  Justice  Cliffora,  in  American  8,  B, 
Oo,  y.  Ohaee,  88  U.  8.  16  Wall.  522,  21  L. 
ed.  869:  "The  practical  effect  allowed  to 
the  state  statute  is  to  take  the  case  out  of  the 
operation  of  the  common-law  maxim  that 
personal  actions  die  with  the  person." 

And,  as  well  obseryed  by  Jud^e  Lacombe, 
in  Tlie  Trantfer  Ifo,  4,  eupra:  ^The  admi- 
ralty courts,  Mfore  the  passage  of  the  statute, 
exercised  jurisdiction  oyer  precisely  such 
claims  for  damages,  when  brought  in  his 
lifetime  by  the  person  injured,  and  there 
seems  no  sound  reason  why  they  should  not 
exercise  like  jurisdiction  when  the  tort  is 
committed  in  a  locality  where  the  municipal 
law  preseryes  the  right  to  redress  beyond  the 
life  of  the  injured  person.  It  is  not  logically 
an  enlargement  of  jurisdiction  so  as  to  coyer 
a  general  subject  not  cognizable  before,  but 
a  mere  increase  of  the  yarieties  of  the  cases 
embraced  within  that  subject." 

This  jurisdiction  of  the  admiralty  court, 
with  respect  to  subjects  maritime,  to  enforce 
new  remedies  granted  by  state  laws,  is  fully 
recognized  by  the  supreme  court.  Thus,  Mr. 
Justice  Brown,  deliyering  the  opinion  of 
that  court  in  The  Oortair,  supra,  obseryes: 
"A  maritime  lien  is  said  by  writers  upon 
maritime  law  to  be  the  foundation  of  eyery 
proceeding  in  rem  in  the  admiralty.  In  mueh 
the  larger  class  of  cases,  the  lien  is  giyen 
by  the  general  admiralty  law,  but  in  other 
instances,  such,  for  example,  as  insurance, 

f^ilotasre,  wharfage,  and  materials  furnished 
n  the  home  port  of  ttie  ycssel,  the  lien  is 
giyen,  if  at  all,  by  the  local  law.  As  we 
are  to  look,  then,  to  the  local  law  in  this  in- 
stance for  the  right  to  take  cognizance  of 
this  class  of  cases,  we  are  bound  to  inquire 
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whether  the  local  law  gives  a  Iten  upon  Ihe 
offeDdlDg  thing,  ir  it  merely  gives  a  rlxlit 
ot  action  in  pertanam  for  a  cause  ot 
of  a  maritime  nature,  the  dixtrict  court  ma; 
sdmltilster  the  law  by  proceediagH  in  per- 
tonam,  as  was  done  with  a  claim  for  lialf' 
pilotage  dues  under  the  law  ot  Kew  York, 
in  the  case  of  Ea  parte  McA'iel,  8U  U.  B.  13 
'Wall.  280,  eo  L.  ed.  e24,  but  unless  a  lien 
be  given  by  the  local  law,  there  Is  at. 
to  enforce  by  proceedings  in  rtm  in  the  court 
of  admiralty.* 

We  think  the  clear  result  of  the  authorities 
to  be  tliat  the  sovereignty  of  the  Bts(«  of 
WiscoDBiD  extends  to  the  middle  of  the  lake, 
■nd  that  ita  laws,  so  far  as  they  do  not  con- 
flict with  the  laws  of  the  United  States  passed 
in  the  regulation  ot  commerce  and  of  navi- 

Ktlon,  are  operative  within  iti  prescribed 
undary.  Such  itate  legislation  upon  sub- 
jects of  a  maritime  nature  has  been  generally 
reccgnizeil  In  the  admiralty  (T/uJ,  S,  Ram- 
beU.  148  U.  8.  1,  m  L.  ed.  aa :  The  Locta- 
vatina,  88  U.  B.  SI  Wall.  553,  23  L.ed.  854; 
The  Ameriea,  1  Low.  Dec.  178,  Fed.  Cas. 
No.  289 ;  TO«  Marion,  I  Brory,  0.  C.  «8. 
Fed.  Cas,  No.  9,087;  T!ie  California,  1  Sawy. 
468.  Fed.  Cm.  No.  2.313;  T!ie  QUnenrne.  7 
Fed.  Hep.  604;  T/it  B.  F.  WooUq/.  Id.  108; 
T/ie  JvUa  L.  Sherwood.  14  Fed,  licp.  G90; 
The  Two  Maryi.  10  Fed.  Itep.  919.  18  Fed. 
Rep.  897 ;  TJie  Shady  Sidt.  38  Fed,  Rep.  73]  ; 
Woodrv^  V.  One  Oevercd  Scout,  80  Fed.  Hep. 
869),  and  we  perceive  noreason  to  deny  opera- 
tion o(  the  law  Invoked  In  this  case.  It  is 
not.  In  OUT  Judgment,  like  the  ease  of  the 
law  of  a  state  Intended  to  be  operative  upon 
the  high  seas,  which  belong  to  no  one  nation 
and  to  no  one  people,  hut  to  all  natioQB  and 
to  all  peoples.  In  the  absence  of  legislation 
by  Congress  denying  a  right  of  recovery  for 
death  occurring  through  negligent  injury 
upon  the  waters  of  Lake  Michigan,  we  per- 
ceive no  reason  for  the  refusal  of  an  admi- 
ralty court  to  give  effect  to  the  beneScent 
provisiODB  of  this  law  within  the  limits  ot 
the  state. 

A  qtiestion  has  ariaen,  not  suggested  by 
the  appellant  upon  the  argument,  whether 
the  proviso  of  the  actof  the  legislature  of  the 
stale  of  WlBConsln,  that  the  action  for  dam- 
ages occasioned  by  negligent  Injury  causing 
death  should  he  "brought  for  a  death  caused 
Iq  this  state  and  In  some  courts  established 
by  the  Constitution  and  laws  of  the  same," 
Is  a  condition  or  limitation  upon  the  right 
granted,  so  that  the  right  can  only  be  asserted 
and  enforced  by  and  through  tlie  courts  of 
the  Btate,  and  that  eult  therefore  cannot  be 
malDtalned  in  a  Federal  court  We  are  of 
opiiiioD  tliat  the  nursii'ii  must  be  resolved 
In  the  ncgnlire.  'I'lic  I'l^ialature  of  a  state 
cannot  confiir  jurifiiu-iiin  r,f  any  sort  upon 
•  Federal  court.  t^iK  h  iril>unal  derives  its 
itution  ot  the 
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or  defense  ot  a  suit  may  not  assert  the  right 
so  granted  in  a  Federal  court,  or  that  the 
state  may  Id  any  way  restrict  the  exerclM 
ol  the  jurisdiction  of  a  Federal  cuurt  to  ad- 
minlaier  the  law  of  the  state  between  per- 
sons who  come  within  its  jurisdiction.  The 
proviso  ot  the  act  In  queution,  if  it  was  de- 
signed to  and  in  to  far  as  it  restricts  the  en- 
forcement of  the  right  to  a  state  court,  ia. 
In  our  judgment,  inoperative  and  void.  The 
judicial  power  of  the  United  Btatea.  lodged 
In  the  Federal  courts,  eitends,  by  the  very 
terms  of  the  Constitution,  to  all  classes  of 
admiralty  and  maritime  jurisdiction.  Tbe 
subject- matter  of  the  right  here  asserted  was 
within  such  jurisdiction.  The  statute,  as 
said  by  Judge  Laconibe,  in  The  Traniyer  Xe. 
4,  tupra,  created  n  mere  addition  to  ihe  va- 
riety of  coses  embraced  withia  that  jurisdic- 
tion, so  far  as  it  comprehends  deaths  caused 
by  negligent  Injury  upon  navigable  waten 
within  the  stale.  It  does  not,  as  well  held 
bv  Judge  Brown,  In  The  Oily  of  Sorvalk.  55 
Fed.  Hep.  98,  create  a  new  cause  of  action. 
"It  does,  indeed,  create  a  new  right  and  lia- 
bility ;  hut  it  docs  not  create  a  ainglc  one  of 
the  elements  that  make  up  the  fundamental 
cause  of  action, — that  is,  the  essential  grounds 
of  the  demand.  All  these  elements  exist  in- 
dependently of  the  statute,  and  are  not  Id  the 
'  '  affected  by  It.  It  no  more  creates  the 
g,  or  the  damage,  than  It  creates  the  neg- 
ce  or  the  death  ;  nor  doea  It,  as  In  the 
plIotDge  snd  double  wharfage  cases,  add  any- 
''"'~~  '~  the  damages  sustained.  It  author- 
recovery  eicept  for  'the  pecuuiarj 
damages'  already  ezletlng.  It  Is  apparent, 
therefore,  that,  as  suggested  by  Mr,  Justice 
Cllffoid,  in  Amencan  8.  B.  Co.  v.  Chaee. 
"  V.  8.  16  Wall.  533.  20  L.  ed.  873.  'the 
statute  doea  no  more  than  take  the  case  out 
of  the  operation  of  the  common-law  maxim 
thatanactionfordeathdies  with  tbe  person.'  * 

A  civil  right  ot  action,  acquired  under  (h« 
laws  of  a  state  where  the  Injury  waa  in- 
Hicted,  or  a  civil  liability  incurred,  the  ac- 
tion being  transitory,  may  be  enforced  la 
the  courts  of  any  other  state  in  which  the 
party  may  be  found,  according  to  the  course 
of  procedure  of  the  latter  {D'vitick  v.  Cen- 
tral B.  Co.  103  U.  8,  II.  28  L.  ed.  439; 
Texat  <t  P.  R.  Co.  v.  Coz.  145  U.  B.  693, 
604.  88  L.  ed.  829,  833;  Huntington  v.  At- 
triU.  148  n.  B.  857,670,  36  L,  ed,  1123,  113^; 
yorlhem  P.  R.  Co.  v,  Bah^ack.  164  U.  S- 
190,  198,  SB  L,  ed,  958,  000).  and  this  al- 
gh  a  like  wrong  or  llabilltv  wouhl  not 
.  ictlon^ile  in  tbe  state  where  the  suit  ia 
brought.     It  la  also  settled  that,  whenever 

■   te  statute   gives  a  right,  the  same  may 

forced  In  a  Federal  court  whenever  the 

citizenship   of  the   parties  or  the  nature  ot 

hject  will  permit.     In  Home  Im.   Co. 

.r«,  87  U.  S.  20  Wall.  445,  33  L,  ed. 

865,  the  state  ot  WisTOnsin,  having  the  right 

to  cieierraine   the  condiiionB  upon  which  it 

luld  ]]iermlt  foreign  cor|ioralions  to  tnins- 

;  busincBs  wiiliin  its  territory  (Doyle  v. 
Conliruntal  Int.  Co.  94  U,  8.  535.  24  L.  ed, 
148),  provided  that  any  foreign  fireln'^uranra 
>mpany  should,  asa  rondltion  of  being  per- 
—iitted  to  do  business  within  the  state,  ap- 
1  point  an  attorney  witiiin  the  atatc  upon  whom 
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prooefls  of  law  could  be  served,  with  an  agree- 
ment of  the  company  that  it  would  not  re- 
moTe  the  suit  for  trial  into  the  Federal  court. 
It  was  held  that  an  agreement  of  the  com- 
pany executed  in  pursuance  of  the  provisions 
of  the  statute  was  void  as  against  public 
policy,  and  that  the  provision  of  the  statute 
was  in  conflict  with  the  Constitution  of  the 
United  States.  The  chief  justice  and  Mr. 
Justice  Davis  dissented,  upon  the  ground 
that  the  state  could  rightly  exclude  foreign 
corporations  altogether  from  doing  business 
within  the  state,  and  had  therefore  the  right 
to  impose  such  restrictions  and  conditions 
upon  the  company,  in  permittlnf;  its  admis- 
sion to  the  state,  as  it  saw  fit,  and  that  the 
company  accepted  the  permission  with  the 
conditions  attached,  and  was  bound  thereby. 
This  reasoning,  however,  was  not  accepted 
by  the  court.  The  decision  has  been  often 
approved.  Doyle  v.  Ckmtinental  Int.  Co,  9u- 
pra-  Eem  v.  Buidekoper,  103  U.  8.  485,  492, 
26  li.  ed.  854,  857 ;  Barron  v.  Bumnde,  121 
U.  8.  186,  80  L.  ed.  915 ;  Southern  P.  Co.  v. 
Benton,  146  U.  8.  202,  207,  86  L.  ed.  942, 
945 ;  Goldey  t.  Morning  New,  156  U.  8.  518, 
523,  89  L.  ed.  517,  519.  Mr.  Justice  Blatch- 
ford»  in  Baaron  v.  Bumeide,  speaking  for 
the  court,  says  that  the  supreme  court  ''has 
uniformly  asserted  that  no  conditions  can  be 
imposed  by  the  state  which  are  repugnant 
to  the  Constitution  and  laws  of  the  miited 
States. "  We  consider  the  question  foreclosed, 
and  no  longer  open  to  discussion.  No  con- 
dition imposed  upon  a  right  granted  by  a 
state,  which  prevents  one  from  availing  him- 
self of  his  constitutional  prerogative  of  ap- 
peal to  the  courts  of  the  united  States,  can 
De  upheld.  8uch  condition  conflicts  with 
the  Federal  Constitution,  and  is  nugatory  and 
void.  In  Chicago  db  N.  W,  B,  Co.  v.  TFAii- 
f0A,  80  U.  8.  18  Wall.  270,  20  L.  ed.  571, 
an  administrator,  under  letters  of  adminis- 
tration granted  by  the  state  of  Wisconsin, 
but  who  was  in  fact  a  resident  of  the  state 
of  II linois, brought  suit  against  the  railway 
company,  a  corporation  of  the  state  of  Wis- 
consin, in  a  state  court,  to  enforce  a  claim 
under  the  statute  under  consideration  for  neg- 
ligent injury  of  the  comoany  causing  the 
death  of  his  intestate  wfthin  the  state  of 
Wisconsin.  He  subsequently,  under  the  pro- 
visions of  the  Federal  statute,  removed  the 
suit  into  the  Federal  court.  It  was  there 
obiected  that  the  right  to  sue  in  such  case 
existed  by  virtue  of  Uie  statute  only,  and  that 
the  riffht  bv  the  statute  was  given  only  on  a 
condition  that  the  suit  be  brought  in  a  Wis- 
consin court  TJie  contention  was,  however 
overruled  by  the  supreme  court  by  the  unani- 
mous opinion  of  the  judges,  and  it  is  there 
said  (page  286,  20  L.  ed.  676)  :  ''In  all  cases 
where  a  general  right  is  thus  conferred,  it 
can  be  enforced  in  any  Federal  court  within 
the  state  havine  jurisdiction  of  the  parties. 
It  cannot  be  withdrawn  from  the  cognizance 
of  such  Federal  court  by  any  provision  of 
state  legislation  that  it  shall  only  be  enforced 
in  a  state  court.  The  statutes  of  nearly  every 
state  provide  for  the  institution  of  numerous 
suits,  such  as  for  partition,  foreclosure,  and 
the  recovery  of  real  property  in  particular 
courts  and  In  the  counties  where  the  land  is 
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situated,  yet  it  never  has  been  pretended  that 
limitations  of  this  character  could  affect,  in 
any  respect,  the  jurisdiction  of  the  Federal 
court  over  such  suits  where  the  citizenship 
of  one  of  the  parties  was  otherwise  sufficient. 
Whenever  a  general  rule  as  to  property  or 
personal  rights,  or  injuries  to  either,  is  es- 
tablished by  state  legislation,  its  enforcement 
by  a  Federal  court  in  a  case  between  proper 
parties  is  a  matter  of  course,  and  the  juris- 
aiction  of  the  court  in  such  case  is  not  sub- 
ject to  state  limitation."  See  also  EllU  v. 
DaftU,  109  U.  8.  485,  497,  498,  27  L.  ed.  1006, 
1010 ;  Datie  T.  Jamet,  2  Fed.  Kep.  618  :  Holmee 
V.  Oreoon  dk  C  B.  Co,  5  Fed.  Hep.  75 ;  Min- 
eral Bange  B,  Co,  v.  Detroit  dk  L,  8.  Copper 
Co,  25  Fed.  Rep.  515. 

It  is  sought  to  distinguish  the  Whitton 
Cam  from  the  present  in  this :  that  that  suit 
was  oriffinally  brought  in  a  state  court,  and 
removed  to  a  Federal  court,  while  the  case 
in  hand  was  originally  brought  in  a  Federal 
court;  and  it  is  said  that  the  former  case 
wss  a  compliance  with  the  statute.  We  are 
unable  to  assent  to  the  suggestion.  The  fact 
stated  was  ffiven  no  significance  in  the  Whit- 
ton  Caee.  It  was  determined  upon  the  broad 
principle  stated.  We  cannot  give  to  the  word 
^  brought,  **  as  used  in  the  statute,  so  restricted 
a  meaning.  If  the  statute  sought  to  limit 
the  right  of  action  to  the  courts  of  the  state, 
it  contemplated  that  the  right  given  should 
be  enforced  by  them  and  by  them  only.  It 
would  not  be  satisfied  by  the  commencement 
of  a  suit  in  the  state  court,  and  its  immediate 
removal  to  a  Federal  court.  A  like  conten- 
tion was  urged  in  Ex  parte  SeholUnberger,  96 
U.  8.  869.  876,  877,  24  L.  ed.  853,  854,  855, 
and  was  adversely  disposed  of.  The  j urisdio* 
tion  exercised  upon  the  removal  is  original. 
Removal  is  only  an  indirect  mode  by  which 
the  Federal  court  acquires  original  jurisdic- 
tion. Virginia  v.  ^ve$,  100  tJ.  8.  818,  887, 
25  L.  ed.  667,  676. 

With  respect  to  fault  in  the  collision  here, 
we  are  satisfied  with  the  conclusion  of  the 
district  judge.  It  was  the  duty  of  the  Hol- 
land to  keep  out  of  the  way  of  the  Aldrich. 
Considering  that  she  had  under  charge  a  long 
and  unwieldy  tow,  it  was  her  duty  to  avoid 
dangerous  proximity  to  the  approaching  ves- 
sel. Being  thus  bound  to  keep  out  of  the 
way,  the  burden  is  cast  upon  her  to  prove 
that  the  collision  was  due  to  the  fault  of  the 
other  vessel.  This  duty  has  not  been  dis- 
charged. We  are  satisfied,  from  a  careful 
consideration  of  the  evidence,  which,  as  us- 
ual in  such  cases,  is  quite  confiicting,  that 
the  Holland  first  designed  to  pass  to  leeward 
of  the  Aldrich,  and,  in  pursuance  of  that  in- 
tention, passed  the  point  of  intersection  of  the 
courses  of  the  two  vessels,  and  then  changed 
her  purpose  with  a  view  to  pass  to  wiod- 
wara.  Otherwise,  her  green  light  would  not 
have  been  exhibited  to  the  lookout  upon  the 
schooner  over  the  port  bow.  The  change  of 
course  of  the  schooner  was  after  the  stesmer 
had  passed  her  to  windward,  and  at  a  time 
when  the  collision  was  inevitable.  It  is 
probable  that  the  Aldrich  then  swung  up 
into  the  wind,  because  she  was  struck  on  the 
port  bow  between  the  stem  and  the  cathead. 
The  wheelsman  of  the  Aldrich  insists  that 
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be  put  her  wheel  up.  We  think  that  in  this 
he  must  be  mistaken.  The  error  was,  how- 
ever, in  the  presence  of  imminent  danger, 
and  is  not  such  a  fault  as  would  preclude  a 
recovery  by  the  schooner.  ^  Where  one  ship 
has  by  wrong  manoeuvers,  placed  another  ship 
in  a  position  of  extreme  danger,  that  other 
ship  will  not  be  held  to  blame  if  she  has 
done  something  wrong,  and  has  not  been  ma* 
noeuvered  with  perfect  skill  and  presence  of 
mind."  The  BytoeU  Oastle,  L.  K.  4  Prob. 
Div.  219;  The  EUzabeth  Jones,  112  U.  S.  614, 
626,  28  L.  ed.  812,  816 ;  77ie  Maggie  «7.  Smith, 
128  U.  S.  849,  865,  81  L.  ed.  176,  178. 

It  is  further  claimed  that  the  Aldrich  was 
In  violation  of  the  regulations  in  that  she 
exhibited  no  torch  light.  We  need  not  con- 
sider whether  the  regulation  with  respect 
to  torch  lights  was  in  force  at  this  time,  or 
had  been  repealed  by  the  legislation  claimed, 
or  was  applicable  to  the  situation.  The  po- 
flition  ana  course  of  the  schooner  were  dis- 
tinctlv  apparent  to  the  Holland.  Her  lights 
were  burning  and  seen  by  the  lookout  ofthe 
Holland.  A  torch  would  not  have  disclosed 
anything  that  was  not  known  without  it  to 
those  navigatinfl:  the  Holland.  Its  absence 
in  no  way  contributed  to  or  induced  this 
collision,  and,  if  the  exhibition  of  a  torch  be 
required  by  the  regulations,  is  not  a  fault 
availing  to  defeat  a  recovery. 

Decree  affirmed. 

Sliowaltert  Circuit  Judge,  dissenting : 
The  statute  of  Wisconsin,  upon  which  the 
adjudication  in  the  court  below  was  predi- 
cated, gives  to  the  administrator  a  right  of 
recovery  in  case  his  suit  is  **  brought  for  a 
death  caused  in  this  state  and  in  some  court 
established  by  the  Constitution  and  laws  of 
the  same."  Lord  Campbell's  act,  as  com- 
monly re-enacted  in  the  American  states, 
gives  a  right  of  recovery  to  the  adminis- 
trator, for  the  benefit  of  specified  persons,  in 
cases  where  the  deceased,  if  he  bad  survived, 
could  have  maintained  an  action  for  the  in- 
juries which  caused  his  death.  Such  enact- 
ments, being  in  derogation  of  the  common 
law,  are  strictly  construed.  The  right  of 
recovery  attaches  only  within  the  form  of  the 
statute.  The  fund  recovered  is  a  trust  for 
the  specified  beneficiaries,  not  assets  of  the 
estate.  Unless  it  appear  that  there  are  per- 
sons to  be  benefited  answering  the  statutory 
description,  the  suit  cannot  Be  maintained ; 
nor  can  there  be  any  recovery  in  a  case  where 
the  deceased  left  no  estate,  since,  in  that 
event,  a  probate  court  has  no  jurisdiction  to 
appoint  an  administrator.  Perry  t.  St,  Jo- 
eeph  dk  W,  R,  Co,  29  Kan.  420.  At  common 
law  any  person  may  bring  an  action  against 
any  other  person.  These  statutes  do  not  give 
the  riffht  to  bring  suit.  They  give  to  the 
plaintiff  a  right  of  recovery  in  cases  where 
at  common  law  the  judgment  would  have 
gone  against  him.  But  the  formal  condi- 
tions on  which  the  statutory  right  goes  must 
be  met;  otherwise,  the  common  law  deter- 
mines the  judj^ment  against  the  plaintiff. 
Under  the  Wisconsin  statute,  the  right  of 
recovery  arises  within  two  limitations,  one 
of  which,  at  least,  is  exceptional :  First, 
the  suit  must  have  been  brought  for  a  death 

$0  li.  R.  A« 


caused  in  Wisconsin ;  second,  the  suit  must 
have  been  brought  in  one  of  the  courts  of 
that  state.  There  is  no  legislative  sanction 
in  Wisconsin  for  any  recovery  by  the  plain- 
tiff administrator  other  than  within  the  lines 
as  here  named.  The  state  of  Wisconsin  has 
not,  by  this  statute,  restricted  a  general  right, 
or  any  right  whatever,  or  made  any  restric- 
tion of  any  kind.  To  restrict  a  ri^ht  is  one 
thine ;  to  create  or  grant  a  right  within  spe- 
cified boundaries  is  another.^  In  the  former 
case,  the  common  law  is  displaced  by  the  re- 
striction ;  in  the  latter,  by  the  right.  Where 
a  right  which  did  not  exist  at  common  law 
is  ffiven  by  statute,  and  the  same  statute  spe- 
cifies the  court  in  which  it  is  to  be  enforced, 
such  right  does  not  attach  to  the  litigant  in 
any  other  court.  The  specification  of  the 
particular  tribunal  marks,  in  such  case,  the 
scope  of  the  right.  This  rule  of  statutory 
construction,  I  take  it,  is  beyond  dispute. 
Dudley  v.  Mayhete,  8  N.  Y.  9 ;  Chandler  v. 
Hanna,  78  Ala.  &90 ;  Dickinaon  v.  Van  War- 
mer, 89  Mich.  141 ;  Janney  v.  BueU,  66  Ala. 
408;  PhiUipe  v.  Ash,  68  Ala.  414;  /^.  Ptin- 
eras  v.  Batterhury,  2  C.  B.  N.  S.  477; 
HoUister  v.  HoUister  Bank,  2  Eeyes,  246; 
Sedgw.  Stat.  &  Const.  L.  842. 

The  court,  being  such  a  one  as  is  specified 
in  the  act,  does  not  adjudge  a  recovery  in 
favor  of  the  plaintiff  because  anything  has 
been  added  to  Its  judicial  power,  but  because 
the  statute  gives  the  rieht  to  the  plaintiff. 
Nor  does  a  court,  other  tnan  as  named  in  the 
statute,  dismiss  the  suit  for  want  of  juris- 
diction. It  adjudges  against  the  plaintiff, 
or  permits  him  to  ofismiss,  because  he  is  un- 
able to  make  out  a  cause  of  action.  The 
question  here  is  one  of  statutory  construction, 
and  it  concerns  the  recovery  adjudicated  in 
favor  of  this  appellee,  rather  than  the  juris- 
diction of  the  district  court  to  hear  and  de- 
termine whether  or  not  a  right  of  recovery 
was  made  out  by  him.  The  word  **  juris- 
diction" is  used  somewhat  untechnicallv  in 
the  first  of  the  following  quotations  from 
section  899  of  Sutherland  on  Statutory  Con- 
struction :  **  When  a  right  is  solely  and  ex- 
clusively of  legislative  creation,  when  it 
does  not  derive  existence  from  the  common 
law  or  from  the  principles  of  equity,  juris- 
diction may  be  limited  to  particular  tribu- 
nals, and  new  specific  remedies  provided  for 
its  enforcement.  Then  the  jurisdiction  can 
be  exercised  and  the  remedy  pursued  onl  j- 
as  the  statute  provides.**  **  When  a  ri^ht  is 
given  by  statute  and  a  specific  remedy  pro- 
vided, or  a  new  power  and  also  the  means  of 
executing  it  are  therein  granted,  the  power 
can  be  executed  and  the  fight  vindicated  in 
no  other  way  than  that  prescribed  by  the  act.  ** 

The  suit  in  question  here  was  brought  in 
the  district  court  of  the  United  States.  As- 
suming for  that  court  everything  coucei  vablo 
in  the  way  of  judicial  power  or  Juristliction, 
was  there  any  law  giving  to  this  appellee  a 
right  to  the  recovery  adjudged  to  him  by 
that  court?  I  insist  that  the  statute  of  Wis- 
consin does  not  authorize  the  recovery,  that 
said  adjudication  is  without  legislative  sanc- 
tion, is  not  within  the  smtute,  and  is  not  to 
be  vindicated  any  more  than  if  it  had  been 
made  in  a  court  of  Illinois  or  of  England. 
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Lord  Campbell's  act,  as  re-enacted,  in  nil- 
fiois,  for  instance,  contains  no  such  limita- 
tion as  that  under  discussion.  The  courts 
hold  that  the  recovery  may  be  had. on  such 
a  statute  in  the  Federal  court  if  the  citizen- 
ship be  appropriate  or  in  the  courts  of  any 
state  where  the  defendant  can  be  found.  But 
the  recovery  given  b^  the  Wisconsin  statute 
arises  within  the  limitation  that  the  suit 
must  be  brought  in  some  one  of  the  courts 
of  that  state.  If  a  suit  intended  to  enforce 
the  recovery  given  in  that  statute  be  brought 
in  a  foreign  court,  the  plaintiff  cannot  sue- 
<x»d,  because  the  Wisconsin  statute  fails  to 
Itive  him  the  right  of  recovery  and  by  the 
common  law  the  action  does  not  survive. 
If,  on  Uie  other  hand,  the  suit  is  brought  in 
a  Wisconsin  court,  and  be  there  prosecuted, 
or  be  thence  removed  under  the  Federal  stat- 
ute to  the  circuit  court  of  the  United  States 
and  be  there  carried  on  to  a  conclusion,  the 
plaintiff,  his  case  being  otherwise  good, 
will  recover  a  judgment  against  the  defend- 
ant. This  result  will  not  follow,  as  already 
aaid,  because  anything  has  been  added  to 
the  jurisdiction  of  either  the  state  or  Federal 
oourt,  but  because  all  the  conditions,  includ- 
ing the  requirement  that  the  suit  must  have 
been  brought  In  one  of  the  courts  of  Wis- 
consin, have,  been  met  and  the  statute  has 
thus  become  effective  to  give  the  recovery ; 
because,  in  short,  the  plaintiff  makes  out  his 


If  the  legislature  of  Wisconsin  had  seen 
fkt,  the  right  of  recovery  might  have  been 
^iven  in  suits  brought  in  certain  specified 
courts  of  that  state,  in  which  event  the  plain- 
tiff could  not  have  made  out  a  right  to  have 
Judgment  in  his  favor  in  any  other  court  of 
the  state ;  and  this,  without  question,  would 
have  been  the  construction  put  upon  the  stat- 
ute by  the  courts  of  Wisconsin.  The  limita- 
tion fixed  in  the  statute  is,  as  already  stated, 
that  the  right  of  recovery  shall  arise  in  case 
the  suit "  be  brought  in  some  court  establ  ished 
by  the  Constitution  and  laws  of"  Wiscon- 
sin. This  language  should  be  construed,  if 
construction  were  needed,  in  connection  with 
and  in  subordination  to  the  Federal  statute 
giving  to  a  litigant  the  right  to  remove  a 
suit  brought  in  the  state  court  to  the  circuit 
court  of  the  United  States.  A  suit  brought 
in  the  state  court,  and  afterwards  removed 
to  the  circuit  court  of  the  United  States, 
does  not  lose  its  identity  in  process  of  re- 
moval. The  latter  court  takes  up  the  pro- 
ceeding where  the  former  left  off,  and  such 
proceeding  continues  to  be  a  suit  which  was 
brought  in  the  state  court,  and  so  falls  with- 
in the  express  terms  of  the  condition.  If 
tiie  recovery  were  given  on  the  condition  that 
the  suit  should  be  not  only  brou/2:ht  but  there- 
after carried  on  in  a  court  of  the  state  with- 
out being  removed  to  a  Federal  court,  the 
plaintiff  would  necessarily  fail  in  every  suit 
so  removed.  The  legislative  intent  to  give 
him  the  recovery  would  be  wanting  after 
the  removal.  As  to  any  defendant  entitled 
to  remove,  tlie  state  statute,  being  to  that 
«xtent  supplanted  by  Federal  legislation, 
would  be  ineffective.  But  this  exceptional 
result  does  not  follow  from  the  condition  as 
written.      I  am  not  able  to  concur  in  a  con- 
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stnictioD  which  would  narrow  the  scope  of 
the  statute  as  here  suffgested,  nor  in  the  con- 
elusion,  reached  in  Uie  prevailing  opinion, 
that  the  condition  under  discussion  is  void. 
The  logic  whereby  we  may  put  into  the  words 
of  the  condition  a  meaning  which  thev  do 
not  express,  and  then  declare  the  condition 
void  as  the  result  of  such  construction,  ap- 
pears to  me  anomalous. 

Where  a  statute  creates  a  right  of  recov- 
ery,— declares  a  right  which  did  not  exist 
at  common  law, — but  does  not  limit  the  scope 
of  that  right  by  specifying  the  court  where- 
in, or  the  method  of  proceeding  whereby,  it 
may  be  enforced,  such  statutory  recovery  may 
be  had  in  any  court  of  general  jurisdiction. 
This  proposition  is  included  in  the  follow- 
ing from  the  section  in  Sutherland  above 
mentioned :  **  If  a  new  right  is  created  by 
statute  and  it  is  silent  as  to  the  mode  of  its 
enforcement,  or  as  to  the  form  of  redress  in 
case  of  invasion,  then  the  proprietor  of  that 
riffht  may  resort  to  the  common  law  or  the 
existing  general  statutory  proceeding  for 
remedial  process." 

Where  a  cause  of  action  arises  at  common 
law  or  in  equity,  the  remedy  in  the  Federal 
courts  cannot  be  taken  away  or  abridged  by 
state  legislation.  And  where,  as  said,  a  riffht 
is  created  by  a  state  statute,  without  limita- 
tion as  to  the  tribunal  in  which  it  can  be 
asserted,  such  right,  the  suit  being  other- 
wise within  the  judicial  power  of  the  United 
States,  will  be  enforced  in  a  Federal  court. 
But  I  know  of  no  instance,  other  than  the 
case  at  bar,  in  which  a  Federal  court  has 
insisted  upon  extending  a  right  created  by  a 
state  statute  beyond  the  lines  of  such  right 
as  marked  in  the  grant.  In  this  respect,  the 
decision  before  us  for  review,  so  far  as  I  can 
find,  is  without  precedent.  The  cases  cited 
in  the  prevailing  opinion  do  not,  nor  does 
any  one  of  them,  touch  the  question.  In 
Eoms  Ins,  Co,  v.  Uw9e,  87  U.  S.  20  Wall. 
445,  22  L.  ed.  805,  a  statute  of  Wisconsin 
declared  that  a  corporation  of  another  state 
should  not  do  business  in  Wisconsin  with- 
out agreeing  with  the  state  that  it  would 
not  remove  to  the  circuit  court  of  the  United 
States  any  suit  in  which  it  mi^ht  be  made  * 
defendant,  brought  In  a  Wisconsm  court.  If 
the  legislature  of  Wisconsin  had  declared  that 
a  foreign  insurance  company  doinff  business 
in  that  state  should  not  remove  to  the  Federal 
court  a  suit  which,  under  the  Federal  law, 
was  removable,  the  sense  and  effect  of  the 
statute  would  have  been  the  same.  Such  for- 
eign corporation  could  not  have  become  sub- 
ject to  such  a  regulation  without  coming 
into  the  state,  and  it  could  evade  the  same 
by  departing  from  the  state.  The  enactment 
as  here  paraphrased  amounts  to  no  more  than 
a  declaration  that  the  foreign  company  shall 
not  do  business  in  Wisconsin  unless  it  will 
agree  as  demanded.  The  common  formula 
in  the  books  is  that  a  foreign  corporation, 
coming  into  a  state  to  do  business,  thereby 
agrees  to  all  state  laws  touching  foreign  cor- 
porations. The  disguise  of  an  express  agree- 
ment with  the  state  so  exacted  by  the  state, 
does  not  change  tlie  character  of  the  enact- 
ment. But,  and  this  is  the  point  to  be  noted, 
in  Uomt  Iju.  Co,  v.  Mone  the  matter  litigated 
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was  a  canae  of  action  at  oommon  law,  a  suit 
on  a  contract.  The  right  asserted  bv  Morse 
and  contested  by  the  company  was  not  Drought 
into  existence  by  statute  and  within  such  lines 
that  it  could  not  attach  to  a  litigant  in  an 
original  suit  in  a  Federal  court.  In  Home 
Im.  Co,  ▼.  Morte  the  question  was  whether 
or  not  the  suit  could  be  removed  to  the  Fed- 
ersl  court  under  the  Federal  statute.  Here 
the  question  is,  Had  the  libelant  a  right  of 
recovery?  In  ChicoQo  <fe  N.  W,  H.  Uo,  v; 
WhitUm,  80  U.  8.  18  Wall.  270,  20  L.  ed. 
571,  the  suit  was  brought  in  a  court  of  Wis- 
consin to  enforce  the  right  given  by  the  very 
statute  here  in  question.  Said  suit  was  after- 
wards removed  to  the  circuit  court  of  the 
United  States,  and  that  court  ruled  that  the 
plaintilT  was  entitled  to  recover.  This  de- 
cision was  affirmed  by  the  Supreme  Court  of 
the  United  States.  The  question  whether  or 
not,  in  an  original  suit,  not  brought  in  a  Wis- 
consin court,  but  in  a  circuit  court  of  the 
United  States,  a  recovery  by  plaiDtiff  would 
be  authorized  by  the  statute  here  in  ques- 
tion, was  not  before  the  Supreme  Court  of 
the  United  States,  and  apparently  not  even 
thought  of  by  the  learned  writer  of  the  opin- 
ion in  that  case. 

The  decision  in  the  case  at  bar  goes  on  the 
theory,  either  that  the  proviso  here  under 
discussion  invades  the  Judicial  power  of  the 
Qnited  States  as  declared  in  the  Constitu- 
tion, or  that  said  proviso  conflicts  with  the 
Federal  statutes  specifying  the  jurisdiction 
to  be  exercised  by  the'courts  of  the  United 
States,  and  is,  hence,  void.  If  there  were 
in  this  appellee  a  right  of  recoverjr  at  com- 
mon law,  and  a  state  statute  restricted  the 
remedy  for  enforcing  that  right  to  the  courts 
of  the  state,  such  statute  would  be  void  as  in 
conflict  with  the  law  of  the  United  States. 
If  there  were  here  a  state  statute  which  created 
a  new  right,  without  limitation  as  to  the 
tribunal  for  enforcing  it,  such  new  right 
could  be  enforced  as  well  in  a  Federal  court 
as  in  any  other.  But  here  no  restriction  has 
been  put  upon. the  remedy  for  the  enforce- 
ment of  any  right  existing  at  common  law, 
nor  has  the  state  created  a  new  right  which 
is  general  as  respects  the  remedy.  The  same 
power  which  created  the  right*  in  q^uestion, 
in  so  doing  fixed  the  limits  to  which  such 
right  might  extend  or  within  which  it  could 
arise.  By  a  rule  of  statutorv  construction, 
never  disregarded  till  now,  and  against  which 
it  is  impossible  to  frame  a  coherent  objec- 
tion, the  right  of  recovery  here  does  not  at- 
tach to  this  appellee. 

The  majority  opinion  contains  the  follow- 
ing:    "We  enforce  a  right  created  by  the 
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state,  because  the  right  fflven  touches  a  sub- 
ject within  the  constitutional  jurisdiction  of 
the  Federal  court." 

But  here  the  right  is  not  given.     If  the- 
assumed  right  were  given,  if  it  could  be 
found   IV i thin  the  bounds  of  the  statute,  if 
the  court  could  create  the  right,  such  right 
would  indeed  touch  or  concern  a  subject- 
matter  within  the  cognizance  of  the  district- 
court  of  the  United  States.      I  quote  again 
from  the  opinion:    **We  think  it  not  com- 
petent for  a  state  to  so  restrict  a  general  ri^ht. 
that  one  entitled  to  invoke  the  jurisdiction 
of  a  Federal  court  in  the  prosecution  or  de- 
fense of  a  suit  may  not  assert  the  right  so- 
granted  in  a  Federal  court,  or  that  the  state 
may  in  any  way  restrict  the  exercise  of  the 
jurisdiction  of  a  Federal  court  to  administer- 
the  law  of  the  state  between  persons  who- 
come  within  its  jurisdiction." 

But  here  the  right  of  recovery  is  not  with- 
in the  statute.     Do  we  ** administer  the  law 
of  the  state"  by  declaring  such  law  void?* 
If  the  statute  had  given  the  recovery  in  some 
one  of  the  state  courts,  and  the  suit  should  be 
brought  in  another  of  the  state  courts,  the- 
law  of  the  state  would  be  that  plaintiff  could, 
not  recover ;  and  it  is  the  law  of  Wisconsin 
in  the  case  before  us  that  appellee  cannot^ 
recover.     Referring,  further,  to  the  sentence- 
last  quoted,  there  Is  here  no  *'riffht  so  grant- 
ed," nor  has  the  state  restricted  '*a  general 
riffht."     If  the  meaning  be  that  the  state  of 
VTisconsin  had  no  power  to  grant  the  right, 
within  bounds  as  specified  in  the  statute,  I 
cannot  assent  to  the  proposition.     A  state- 
may  grant  a  restricted  right.    The  selfsame 
power  which  creates  a  right  may  specify, 
and  thereby  fix,  the  bounds  of  the  grant. 
The  authority,  for  illustration,  which  created 
what  is  known  as  a  patent  right,  to  wit.  the 
Congress  of  the  United  States,  declared   in 
effect  that  the  right  so  created  is  enforceable 
only  in  a  Federal  court.    In  other  words,  the 
grant  of  a  patent  monopoly  is,  as  respects, 
the  remedy  for  its  enforcement,  a  restricted 
grant.     The  right  to  recover  would  not  be- 
long to  a  patentee  in  a  suit  for  infringement- 
prosecuted  in  a  state  court.    This  is  true, 
regardless  of  the  question  whether  or  not,  f  n. 
a  patent  case,  a  state  court  would  have  ju- 
risdiction ;  and  such,  in  substance,  was  the- 
ruling  of  the  court  of  appeals  of  New  Tork 
in  Dudley  v.  Mayhew,  above  cited. 

On  my  understanding  of  the  matter,  the 
legislature  of  Wisconsin  has  not  eiven  to- 
this  appellee  a  right  of  recovery  in  this  case. 
Therefore,  I  do  not  concur  in  the  Judgment, 
of  afiirmanoe. 
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Samuel  I.  MTERS,  Bff.  in  Err.^ 
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*1.  M.tapraetiei]i^phyBlelmii«promlsed 
H.  to  attend  his  wife  at  her  eonfine- 
ment.  Instead  of  doin^  so,  however,  he  sent 
P^  another  pb  jstolan,  in  bis  stead,  who,  by  his 
noskUJf  ulnesB,  caased  the  death  of  the  child.  The 
shock  froiD  the  child^s  death  was  such  as  to  seri- 
ously affect  the  health  of  the  mother,  thereby 
deprlvinflr  H.  of  her  society  and  servicee,  and 
causinfr  him  to  Incur  expenses  to  which  he 
would  not  otherwise  have  been  put.  Heid^  that 
P.,  being  engaged  in  a  distinct  and  Independent 
occupation  of  bis  own,  was  not  the  servant  or 
agent  of  H.  in  this  matter,  and  that  therefore  M. 
not  liable  for  his  unskillful  or  negligent  acts. 


8.  No  aetion  will  lie»  in  this  state,  toof 
ijojiary  caused  by  the  death  off  a  hiip 
bein^t  except  that  which  is  given  by  the 
act  of  March  8, 1848  (Rev.  p.  294),  to  the  personal 
representatives  of  the  decedent,  for  the  purpose 
of  recovering,  for  the  benefit  of  the  widow  and 
next  of  kin,  the  pecuniary  loss  which  they  have 
sofliered  by  such  death. 

8.  The  ease  of  Grosso  ▼•  Delaware*  1m 

M  W»  R.  Co.  00  N.  J.  L.  817,  approved. 

(November  10, 18BS.) 

ERROR  to  the  Circuit  Court  for  Hudson 
County  to  review  a  judgment  in  favor  of 
plaiotifF  in  an  action  brought  to  recover  dam- 
ages for  breach  by  defendant  of  his  contract 
to  attend  plaintifrs  wife  during  her  sickness 
by  reason  of  which  pkintiff  alleged  that  be 
was  deprived  of  her  society  and  put  to  great 
expense.    Seeened. 

The  facts  are  stated  in  the  opinion. 

Me$tn.  Collins  A  Corbia,  for  plaintiff 
in  error: 

Where  one  desiring  to  employ  another  to  per- 
form a  service  in  his  stead  is  obliged  by  law 
to  employ  a  licensed  person  (as,  of  course,  is 
the  case  with  physicians  in  New  Jersey),  be  is 
not  responsible  for  the  negligent,  or  defective, 
or  improper  execution  of  toe  work.  The  reUr 
tioD  of  master  and  servant  does  not  exist 

Wood,  Mast.  &  S.  p.  600. 

The  fact  that  Dr.  Poole  was  accepted  on  de- 
fendant's implied  or  express  recommendation 
would  not  create  a  liability. 

Bitclicoek  v.  BunuU,  88  Micb.  GOI. 

Jfr.  WilUaai  tL  Speer,  Jr.,  for  defend- 
ant in  error. 


Oiiaunere*  J.,  delivered  the  opinion  of 
the  court: 

This  writ  of  error  brings  up  for  review  a 
judgment  of  the  Hudson  circuit  court  ren- 
ders in  favor  of  Holbom,  the  plaintiff  be- 
low, and  against  Myers,  the  defendant  below. 

^Headnotes  by  Ouimiia,  J. 


The  principal  facts  which  were  proved  at  the 
trial  of  the  cause  are  as  follows :  The  de- 
fendant, a  practicing  physician  of  the  city 
of  Bayonne,  promisea  the  plaintiff,  who 
resided  in  that  city,  to  attend  his  wife  pro- 
fessionally during  her  confinement.  A  short 
time  before  that  event  took  place  he  left  tbo 
city  for  a  three- days'  vacation ;  having  first 
visited  the  wife  of  the  plaintiff,  and  made 
an  examination  of  her  condition,  from  which 
he  concluded,  as  he  informed  her,  that  hia 
services  would  not  be  needed  for  a  few  days. 
Before  his  return,  however,  she  was  confined. 
The  plaintiff,  when  his  wife's  travail  came 
on,  telephoned  to  the  house  of  the  defendant 
for  him  to  come  at  once ;  and  in  response  U> 
this  message  one  Dr.  P.  arrived,  stating  that 
Dr.  Myers  was  out  of  town,  and  that  he  rep- 
resented him,  and  proceeded  to  take  charge 
of  the  case,  and  to  deliver  the  plaintiff's 
wife  of  her  child,  without  any  objection 
being  made.  It  was  not  suggested  that  hia 
treatment  of  the  wife  was  unskillful,  but  evi- 
dence was  offered  to  show  that  after  the  birth 
of  the  child  he  improperly  severed  the  um- 
bilical cord  so  close  to  its  body  that  it  was 
impossible  afterwards  to  tie  it,  and  that  the 
child  consequently  died,  in  a  short  time,  of 
umbilical  hemorrhage.  The  shock  caused 
by  her  child's  death  under  these  circum- 
stances, it  was  testified,  so  affected  the 
mother  aa  to  seriously  injure  her  health,  and 
render  her  an  invalid  for  many  months, 
thereby  depriving  the  plaintiff  of  her  services 
and  companionship,  and  making  it  necessary 
for  him  to  incur  e.Kpenses  which  he  would 
not  otherwise  have  been  called  upon  to  meet ; 
and  this  suit  was  brought  to  recover  com- 
pensation for  such  loss  of  services  and  com- 
panionship, and  for  such  expenses,  on  the 
theory  that  Dr.  P.  was  the  agent  and  rep- 
resentative in  this  matter  of  the  defendant, 
and  that  therefore  he  waa  legally  liable  for 
these  results  of  Dr.  P.  's  unskillfulness.  The 
trial  judge  adopted  this  theory,  advanced  oo 
l>ehalf  of  the  plaintiff,  in  his  charge  to  the 
jury,  and  so  instructed  them.  In  this,  it 
seems  to  me,  there  was  an  error.  Dr.  P.  and 
the  defendant  were  each  of  them  practicing 
physicians  of  this  state,  having  no  business 
connection  with  one  another,  except  that  Dr. 
P.  was  attending  the  patients  of  the  latter 
while  he  was  temporarily  absent.  Even  if 
it  be  admitted,  therefore,  that  Dr.  P.  was 
emploved  by  the  defendant  to  attend  upon 
the  wife  of  the  plaintiff,  that  fact  did  not 
render  the  defendant  liable  for  his  neglect  or 
want  of  skill  in  the  performance  of  this 
service,  for  an  examination  of  the  authorities 
will  show  that  a  party  employing  a  person 
who  follows  a  distinct  and  independent  oc- 
cupation of  his  own  is  not  responsible  tor 
the  negligent  or  improper  acts  of  the  other. 
Lauglur  v.  Pointer,  5  Barn.  &  C.  547 ;  Mitli- 
gan  v.  Wedge,  4  Perry  &  D.  714 ;  De  Forrest 


Note.— The  above  ease,  which  oonnsel  writes 
oooskleied  to  be  res  Integra  In  the  state  In 
whieh  ft  arose,  Is  apparently  without  precedent  In 
any  other  forum. 

As  to  authority  of  agent  to  employ  for  employee 
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or  other  third  person,  see  note  to  Hanscom  v.  Mln* 
neapolls  Street  K.  Oo.  (MIno.)  20  L.  B.  A.  695. 

As  to  liability  for  malpractice  when  employed 
by  third  person  or  servlnfr  grratultously,  see  note  to 
Dubois  V.  Decker  (N.  Y.)  14  L.  R.  A.  4». 
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T.   Wright,  8  Mich.  868 ;  Wood,  Mast.  &  8. 
%  811. 

But  even  if  I  bad  reached  the  couclusion 
that  Dr.  P.  was  the  agent  of  the  defendant, 
in  his  attendance  upon  the  wife  of  the  plain- 
tiff, I  should  nevertheless  consider  that  there 
could  be  no  recovery  in  this  case  for  the 
losses  sustained  by  the  plaintiff.  He  does 
not  complain  that  nis  wife  was  unskillfully 
treated  by  Dr.  P.,  and  that  he  thereby  lost 
her  services  and  companionship,  and  incurred 
«zpen8es  on  that  account  to  which  he  would 
not  otherwise  have  been  put.  His  claim  is 
that  such  unskillfulness  caused  the  death  of 
his  child,  and  that  the  shock  of  its  death 
i^used  the  sickness  of  the  mother,  with  the 
consequent  deprivation  of  her  services  and 
society,  and  the  increase  of  his  expenses. 
The  gravamen  of  the  action,  it  will  be  per- 
€eiv^,  is  the  death  of  the  child  ;  and  the  in- 
jury sustained  by  the  father,  for  which  dam- 


ages are  sought  to  be  recovered,  is  the  result 
of  that  death.  Since  the  decision  of  the 
supreme  court  in  the  case  of  Qto9$o  v. 
Delaware,  L,  A  W.  R  Co.  60  N.  J.  L.  817, 
it  has  been  considered  as  settled  law  in  this 
state  that  no  action  will  He  for  an  injury 
caused  by  the  death  of  a  human  being,  with 
the  exception  of  that  provided  by  the  act  of 
March  8,  1848  (Rev.  p.  294),  which  permits 
a  reooverv  by  tne  personal  representatives  of 
the  decedent,  for  the  benefit  of  the  widow 
and  next  of  kin,  of  the  pecuniary  loss  result- 
ing to  them  from  such  death.  The  decision 
in  that  case  was  rendered  after  a  careful  and 
exhaustive  consideration,  and  the  views  ex- 

f pressed  by  Magie,  J.,  in  delivering  the  opin- 
on  of  the  court  must  be  accepted  as  a  correct 
exposition  of  the  law  on  that  subject. 

The  judgment  of  the  Circuit  Oaurt  $hovld  At 
reverud. 


MINNESOTA  SUPREME  COURT. 


Charles  H.  ERMENTROUT  0t  al,  Appts,, 

0. 

OIRARD  FIRE  &  MARINE  INSURANCE 
COMPANY  of  Philadelphia,  Beept 


.Minn. ) 


*!•  Aetloii  OB  m  policy  insnrliiff  plain- 
tUBi  OB  their  bnlldini:  ''aif^ainrnt  aU  d^ 
reetloss  or  damage  by  fire.**  The  poliojr 
further  provided  that  if  the  halldlng  fell,  **exoept 
•B  a  result  of  fire,**  the  insuranoe  on  the  building 
«hould  immediatelj  cease.  There  was  evidenoe 
tendinflr  to  prove  that  a  buildiofr  adjacent  to  the 
one  insured  (the  wall  between  them  belzig'  a  par- 
tition wall)  cauerht  fire  and  was  partially  con- 
sumed and  as  the  direct  result  of  such  fire  fell, 
oarryliiff  down  with  It  the  partition  waU  and  a 
part  of  the  Insured  bulldtnir*  BeUU  that.  If  such 
were  the  facts,  the  fall  of  the  Insured  bulldlnsr 
was  *^e  result  of  flre'^  and  **a  direct  loss  or  dam- 
age by  fire,**  althouirh  no  part  of  It  Umlted  or 
was  consumed  by  fire. 

8*  The  word  ''dlreet***  In  the  policy,  con- 
■trued  as  meaning  ^immediate**  or  **proxlmate*' 
as  distinguished  from  **remote.'* 

d.  The  policy  provided  that  ''if  lire 
oeenr  the  insmred  shall  give  imme- 
diate BOtiee  of  any  loss  thereby  In  wrltlner  to 
the  company.*'  Betd,  that  a  failure  to  give  such 
notice  for  nearly  sixty  days  after  the  lire  consti- 
tuted, as  a  matter  of  law,  a  breach  of  this  pro- 
vision. 

4.  The  local  a^nta  of  the  iasaranee 
eompaay»  who  issued  the  policy,  had  author- 
ity to  accept  applications  for  Insurance,  to  fix 
the  rate  of  Insurance,  fill  up,  counterBlfrn,  and 
Issue  the  policies  **which  they  received  from  the 
company  signed  by  Its  general  of&cers,"  and  col- 
lect the  premiums. 

*Headnotesby  Mitohkll,  J. 


Nora.— The  above  case  Is  said  by  counsel  to  be 
the  only  one  that  covers  the  precise  point  In  regard 
to  rwUee  although  there  are  many  cases  in  respect 
to  proofs  of  loss. 
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6*  There  wasi  bo  oTideaee  that  they 
were  dothed  with  any  apparent  authority 
other  or  greater  than  their  actual  authority. 
Heid^  that  It  was  not  within  the  scope  of  their  au- 
thority to  accept  or  waive  notice  of  loss;  follow- 
ing former  decisions. 

6.  After  the  policy  wae  dead  aad  all 
liability  ob  it  had  ceased  by  reason  of 
plalotifliB*  failure  to  give  notice  of  loss,  thej 
transmitted  proofs  of  loss  to  the  general  man- 
agers of  the  company,  who  retained  the  proofs 
but  notifled  the  plahitiffS  that  they  **denied  any 
liability  under  the  policy  on  the  part  of  the  com- 
pany.** Held,  no  waiver  of  plalntlfflS*  failure  to 
give  notice  of  loss. 

(December  Si,  1S08.) 

APPEAL  by  plaintiffs  from  an  order  of  the 
District  Court  for  Hennepin  County  de- 
nying their  motion  for  a  new  trial  after  verdict 
in  favor  of  defendant  in  an  action  brought  to 
recover  the  amount  alleged  to  be  doe  on  a 
policy  of  fire  insuranoe.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mesire.  Merrick  A  Merrickt  for  appel- 
lants: 

If  the  insurer  acquired  the  knowledge  of  the 
fire  immediately  after  its  occurrence,  courts 
will  not  be  very  particular  as  to  the  manner 
in  which  the  Itnowiedge  was  acquired. 

Boumage  v.  Meehaniat  F.  In$.  Co.  18  N.  J. 
L.  110. 

If  Seeley  &  Co.  were  the  general  agents  of 
respoodeot,  and  appellants  had  no  knowledge 
of  any  limitation  upon  their  powers,  then  no- 
tice to  Seeley  <&  Co.  was  notice  to  respondent. 

Rivara  v.  Queen's  Ins,  Co.  62  Miss.  720;  /fer- 
nero  v.  South  British  dt  Nat.  Ins.  Co.  65  Cal. 
886;  Kenflali  v.  Holland  Purchase  Ins.  Co.  2 
Thomp.  &  C.  875,  afiirmed  in  58  N.  T.  682; 


For  forfeiture  by  failure  to  furnish  proofs  of 
loEs  within  a  specified  time,  see  nou  to  Steele  ▼« 
German  Ins.  Oo.  (Mioh.)  IB  L.  K.  A.  8BL 
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FUher  T.  Orfemt  Int.  Co.  88  Fed.  Bep.  540; 
Union  Mitt.  L.  Ins,   Co,  ▼.  WOkinscm,  80  U. 
&  18  Wall  282,  20  L.  e<L  617. 

An  insaraDoe  compaDj  establishiDg  a  local 
agency  most  be  held  responsible  to  the  parties 
with  whom  they  transact  business  for  the  acts 
«Dd  declarations  of  the  agent  within  the  scope 
of  his  employment,  as  if  they  proceeded  from 
the  principaL 

Bebee  v.  Harford  County  Mnt,  F.  Int.  Co. 
25  Conn.  57»  65  Am.  Dec.  558;  Incoming 
County  Mat,  Ins.  Co,  ▼.  SchoUenhmer,  44  Pa. 
269;  Seal  v.  Park  F.  Ins.  Co.  16  Wis.  242,  82 
AoL  Dec  710;  Davenport  y.  Peoria  Marine  d 
F.  Ins.  Co.  17  Iowa,  276. 

When  the  respondent  received,  accepted,  and 
retained  the  proof  of  loss  and  acknowledged 
the  same,  denying  all  liability  on  said  policy  of 
insurance,  it  wss  a  distinct  waiver  of  anv  ir- 
r^^larity  in  the  pving  of  the  notice  ox  the 
occurrence  of  the  ire. 

Jforteieh  db  N.  T.  Trajisp.  Co.  y.  Western 
Massaehtimtts  Ins.  Co.  84  Conn.  560;  Pennsyl- 
vania F.  Ins.  Co.  Y.  Dougfierty,  102  Pa.  568; 
Cedar  Bapids  Ins.  Co.  t.  SMmp,  16  HL  App. 
251;  Zielke  y.  London  Assur.  Corp.  64  Wis. 
442;  Btnfd  Y.  Cedar  Bapids  Ins.  Co.  70  Iowa, 
825;  MePike  y.  Western  Assur.  Co.  61  Miss.  87; 
Kansas  Ptoteetite  Union  y.  Whitt,  86  Kan. 
760.  50  Am.  Bep.  607;  Georgia  Home  Ins.  Co. 
T.  Jacobs,  56  Tex.  866;  Enterprise  Ins.  Co.  y. 
Jhsrieot,  85  Ohio  St.  41,  85  Am.  Dec  880. 

The  respondent,  by  its  acts  and  conduct  in 
this  matter,  waived  the  rifflPt  to  make  the  de- 
fense that  the  insured  failed  to  give  the  notice 
of  the  occurreoce  of  the  fire  as  required  by  the 
terms  of  the  policy. 

Clark  Y.  Jyew  England  Mut.  F.  Ins.  Co.  6 
Cush  842,  58  Am.  Dec  44;  German  Ins.  Co. 
Y.  Gibson,  58  Ark.  404;  Kniekerboeker  L.  Ins. 
Co.  Y.  Norton,  06  U.  8.  284,  24  L.  ed.  688; 
JVew  York  L.  Ins.  Co.  y.  Bggleston,  06  U.  B. 
573,  24  L.  ed.  841;  Me  Masters  y.  Westehester 
County  Mut.  Ins.  Co.  25  Wend.  870;  Lampkin 
▼.  Ontario  F.  Ins.  Co.  12  U.  C.  Q.  B.  678; 
Westchester  F.  Ins.  Co.  y.  Eorle,  88  Mich.  148; 
Sehenek  y.  Mereer  County  Mut.  F.  Ins.  Co.  24 
K.  J.  L.  447;  Graves  y.  Washington  Marine 
Ins.  Co.  12  Allen,  801;  aMd  y.  Buffalo  F. 
Ins.  Co.  8  N.  T.  122;  Tayloe  y.  MerehanUf  F. 
Ins.  Co.  50  U.  8.  0  How.  800,  18  L.  ed.  187; 
Francis  y.  Ocean  Ins.  Co.  6  Cow.  404;  Mary- 
land db  Phanix  Ins.  Co.  y.  Bathurst,  5  Oill  & 
J.  169;  AUegre  y.  Marj/land  Ins.  Co.  6  Harr.  & 
J.  408,  14  Am.  Dec  280;  Lyon  Y.  Trawlent 
Ins.  Co.  55  Mich.  143,  64  Am.  Bep.  854; 
Phanix  Mut.  L.  Ins.  Co.  y.  Doster,  106  U.  8. 
80,  27  L.  ed.  66;  State  Ins.  Co.  y.  Manckens, 
88  N.  J.  L.  664;  WiUis  Y.  Germania  dk  Hanr 
orer  F.  Ins.  Cos.  70  N.  C.  285;  Loeb  y.  Ameri- 
can  Cent.  Ins.  Co.  00  Mo.  50;  West  Socking- 
ham  Mut.  F.  Ins.  Co.  y.  SheeU,  26  Gratt.  854; 
Insurance  Co.o/N.A.y.  MeDoteeU,  50  III  120. 
08  Am.  Dec.  497;  Marthinson  y.  N<yr(h  British 
4b  Mercantile  Ins.  Co.  64  Mich.  872;  Cobbs  y. 
FireAsao.  of  P!iiladel^ia,  68  Micb.  468;  North 
Berwick  Co.  y.  Ifew  England  F.  dt  M.  Ins.  Co. 
62  Me.  »86. 

Courts  do  not  fsvor  forfeitures. 

Lyon  Y.  Travelers*  Ins.  Co.  55  Mich.  141,  64 
Am.  Bep.  854;  Knickerbocker  L.  Ins.  Co.  v. 
Norton,  06  U.  S.  242,  24  L.  ed.  602.  . 
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Messrs.  Kveflber.  Fanatleroy.  is  Rlea^ 
and  Freeman  P.  Lane*  for  respondent: 

The  power  of  8ee]ey  &  Co.  to  act  for  the 
company  was  limited  to  makine  the  contract 
of  insurance,  and  that  did  not  relate  to  the  loss 
and  adjustment. 

Bowiin  Y.  Hekla  F.  Ins.  Co.  86  Minn.  488. 

The  ffiving  of  this  'immediate  notice  in 
writing''  to  the  company  is  a  condition  prece- 
dent to  any  recovery. 

Perry  v.  Phanix  Assur.  Co.  8  Fed.  Rep.  645; 
Eockford  Ins.  Co.  y.  Nelson,  65  111.  415;  Ed- 
gerly  y.  Farmonf  Ins.  Co.  48  Iowa,  500; 
Shapire  y.  8t.  Paul  F.  dk  M.  Ins.  Co.  (Minn.) 
68  N.  W.  Rep.  614;  Shapiro  Y.  Western  Boms 
Ins.  Co.  51  Minn.  240;  Boutlin  y.  Hekla  F.  Ins. 
Co.  supra. 

Its  nonperformance  was  a  bar  to  the  plain- 
tiff's recovery. 

Quinlan  v.  Providenee,  Washington  Ins.  Co. 
188  N.  Y.  866.  aff'g  80  N.  Y.  8.  R.  820;  Sher- 
wood Y.  Agricultural  Ins.  Co.  10  Hun,  508; 
Union  Ins.  Co.  y.  MeOookey,  88  Ohio  St.  565; 
2  Wood.  Fire  Ins.  2d  ed.  p.  080. 

A  failure  to  give  notice  within  the  time  re- 
quired stands  upon  a  differeot  ground  from  a 
lailure  to  give  the  notice  in  due  form. 

2  May,  Ids.  8d  ed.  p.  1060,  §  464;  Armstrong 
Y.  Agricultural  Ins.  Co.  180  N.  Y.  560;  Bock- 
ford  Ins,  Co.  Y.  Nelson,  65  111.  416;  Massaehu- 
setts  Mut.  L.  Ins.  Co.  v.  Kellogg,  82  111.  614. 

A  contract  of  insurance  is  a  conditional  con- 
tract, and  all  conditions  precedent  must  be  set 
up  in  the  complaiot. 

Codedge  v.  Continental  Co.  67  Yt  14. 

The  notice  must  be  in  writing. 

Patrick  y.  Farmers^  Ins.  Co.  48  N.  H.  621, 
80  Am.  Dec  107;  Brown  v.  Ij>ndon  Assur. 
Corp.  40  Hun,  101;  Connett  v.  Milwaukee  Mut. 
F.  Ins.  Co.  18  Wis.  888;  Green  Bros.  v.  North- 
western Lite  Stock  Ins.  Co.  87  Iowa,  85S;  Heu- 
wood  v.  Mains  Mut.  Ace.  Asso.  8i5  Me.  280; 
Sherwood  y.  Agricultural  Ins.  Co.  10  Hun,  508; 
Union  Ins.  Co.  v.  MeOookey,  88  Ohio  8t.  556; 
Trask  v.  StaU  F.  dk  M.  Ins.  Co.  20  Pa.  108,  72 
Am.  Dec  622;  Edwards  y.  Lycoming  County 
Mut.  Ins.  Co.  76  Pa.  880. 

''A  local  agent"  has  no  authority  to  receive 
notice  of  loss,  and  is  not  bound  to  communi- 
cate it  to  the  company. 

Edwards  v.  Lycoming  County  Mut.  Ins.  Co. 
supra;  Conndl  v.  Milwaukee  Mut.  F,  Ins.  Co, 
18  Wis.  888. 

A  waiver  must  be  made  durine  the  currency 
of  lime  in  which  tne  poiicy  is  aUve. 

Everett  y.  Niagara  Ins.  Go.  142  Pa.  822; 
Beatty  v.  Lycoming  County  Mut.  Ins.  Co.  66 
Pa.  0,  5  Am.  Rep.  818;  Guernsey  y.  American 
Ins.  Co.  17  Minn.  112;  OBeilly  y.  Guardian 
Mut.  L.  Ins.  Co.  60  N.  Y.  160,  10  Am  Rep. 
151;  Brinks.  Banowr  F.  Ins.  Co.  70  N.  Y. 
504;  Blossom  v.  Lycoming  F.  Ins.  Co.  64  N.  Y. 
162;  Farmers^  Ins.  Co.  y.  Frick,  20  Ohio  St. 
466;  Detens  v.  Mechanics  dk  T.  Ins.  Co.  83  N. 
Y.  168. 

Where  proofs  of  loss  are  received  out  of 
time,  silence  on  the  part  of  company,  and  their 
retention,  are  no  waiver. 

Everett  v.  Niagara  Ins.  Co.  142  Pa.  822; 
Bipley  v.  jStna  Ins.  Co.  80  N.  Y.  186,  86  Am. 
Dec.  862;  Beatty  v.  Lycoming  County  Mut, 
Ins.  Co.  66  Pa.  0,  5  Am.  Rep.  818;  Bnak  ib 
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Ednaver  F.  Ins,  Co,  70  N.  T.  504;  Connell  v. 
Milwaukee  Mvt.  F.  Ins,  Co.  18  Wis.  888;  Ben- 
fiett  V.  Lycoming  County  Mut.  Ins,  Co,  67  N.  Y. 
274;  Patrick  v.  Fm-mers' Ins.  Co,  48  N.  H.  621, 
80  Am.  Dec.  197;  DieM  v.  Adams  County 
Mut.  Ins,  Co.  58  Pa.  452.  98  Am.  Dec.  802; 
Blossom  ▼.  Lycoming  F.  Ins.  Co,  64  N.  Y.  164; 
Armstrong  Y,  Agriculturallns,  Co,  180  N.  Y. 
660. 

Nor  is  the  company  called  upon  to  do  any- 
thin  e  to  make  a  forfeiture  complete. 

S/tapire  v.  St.  Paul  F.  &  M,  Ins,  Co.  (Minn.) 
68  N.  W.  Rep.  614;  Sliapiro  v.  Western  Home 
Ins,  Co.  51  Minn.  289;  Johnson  y.  American 
Ins.  Co.  41  Minn.  896. 

All  waivers  must  be  made  before  forfeit- 
ure. 

Vankirk  v.  Citizens^  Ins,  Co.  79  Wis.  627; 
Oermania  F.  Ins,  Co.  v.  Deckard,  8  Ind.  A  pp. 
861. 

Direct  loss  or  damage  by  fire  means  loss  or 
damage  occurring  directly  from  fire  as  the 
destroying  agency,  in  contradistinction  to  a  re- 
moteness of  a  flre  as  such  agency. 

California  Ins.  Co,  v.  Ifnion  Compress  Co, 
188  U.  S.  415,  88  L.  ed.  787. 

Miteheilf  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  on  a  policy  issued 
by  the  defendant  to  the  plaintiff  Ermentrout 
insuring  him  to  the  amount  of  $1,000  for  one 
year,  ** against  all  direct  loss  or  damaire  by 
nre,"  on  his  brick,  iron  roof,  grain  ware&ouse 
building  and  bins  therein,  including  founda- 
tions and  all  permanent  fixtures,  etc." 

The  only  other  provisions  of  the  policy 
involved  on  this  appeal  are  as  follows: 

^'If  a  bnikling  or  any  part  thereof  fall, 
except  as  the  result  of  flre,  all  insurance  by 
this  policy  on  such  building  or  its  contents 
•hall  immediately  cease. 

If  fire  occur  the  insured  ^all  give  im- 
mediate notice  of  any  loss  thereby  in  writing 
to  this  company." 

^'The  sum  for  which  this  company  is  liable 
pursuant  to  this  policy  shall  be  payable 
sixty  days  after  due  notice,  ascertainment, 
estimate,  and  satisfactory  proof  of  the  loss 
have  been  received  by  this  company  in  ac- 
cordance with  the  terms  of  this  policy." 

When  the  plaintiff  rested  the  defendant 
moved  to  dismiss  the  action  for  the  reason 
that  plaintiff  had  failed  to  establish  his  cause 
of  action  in  that,  (1)  it  did  not  appear  that 
the  loss  or  damage  was  the  direct  result  of 
flre;  (2)  thatit  did  appear  that  the  plaintiffs 
had  not  given  immediate  notice  of  the  loss 
in  writing  to  the  company. 

The  jucige  granted  the  motion,  although 
placing  his  decision  exclusively  on  the  last 
ground.  Of  course,  i  f  the  action  should  have 
been  dismissed  on  either  ground  the  ruling 
of  the  court  must  be  affirmed. 

1.  Tlie  insured  building  was  adjacent  to 
another  used  as  a  feed  mill,  the  wall  between 
them  being  a  partition  wall.  There  is  no  claim 
that  any  part  of  the  insured  building  was 
actually  ignited  or  consumed  by  flre.  The 
flre  wi\8  confined  to  the  adjacent  feed  mill, 
which  fell,  carrying  down  with  it  the  parti- 
tion wall  and  a  part  of  the  elevator  insured, 
and  the  question  to  which  both  the  examina- 
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tion  and  cross-examination  of  plaintiflf's 
witnesses  seem  to  have  been  directed  was 
whether  the  fall  caused  the  fire  or  tlie  fire 
caused  the  fall.  While  the  evidence  offereil 
by  plaintiffs  was  not  of  the  most  convincing' 
or  satisfactory  character,  yet  we  think  it  was 
such  that  the  jury  might  have  found  either 
way  on  the  question.  We  think  that  as  the 
evidence  stood  when  plaintiffs  rested  it 
would  have  justified  the  Jury  in  finding  that 
the  feed  mill  had  caught  fire  before  it  fell 
and  that  the  fall  was  caused  bv  the  partial 
consumption  of  the  feed  mill  ana  the  weaken- 
ing of  the  partition  wall  bj  the  fire.  If  such 
were  the  facts,  then  we  think  the  falling  of 
the  insured  building  was  a  ''direct  losa  or 
damage  by  flre"  within  the  meaning  of  (he 
policy. 

The  provision  that  if  the  building  fell, 
''except  as  the  result  of  flre,"  the  insurance 
thereon  shall  cease,  was  introduced  into  the 
policy  by  the  insurer  for  its  own  beneflt,  and 
under  a  familiar  rule  must  be  construed,  in 
case  of  ambiguity,  most  strongly  against  it. 
We  think  it  has  reference  only  to  cases  where 
the  building  might  fall  from  some  other 
cause  than  flre,  as  for  example  defective  con- 
struction, the  withdrawal  of  .necessary  sup- 
port, storm,  flood, or  other  like  cause,  and  fire 
thereafter  ensued.  But  it  was  not  intended 
to  exclude  cases  where  flre  was  the  immedi- 
ate or  proximate  cause  of  the  fall. 

To  render  the  flre  the  immediate  or  proxi- 
mate cause  of  tM  loss  or  damage  it  is  not 
necessary  that  any  part  of  the  insured  prop- 
erty  actually  ignited  or  was  consumed  by 
flre.  This  is  so  well  settled  that  the  citatioD 
of  authorities  in  support  of  the  proposition 
is  unnecessary.  The  question  is.  Was  flre  the 
efficient  and  proximate  cause  of  the  loss  or 
damage T  Thus,  in  one  case  where  a  hoQse 
protected  .by  a  policy  of  insurance  against 
damage  by  flre  was  injured  by  the  falling  of 
part  of  the  wall  of  an  adiacent  house  in  con- 
sequence of  flre  in  the  latter  house  it  was 
held  that  the  flre  was  the  proximate  cause  of 
the  loss,  and  that  the  insurers  were  liable, 
although  the  house  insured  had  never  been  on 
flre.  Johnston  v.  West  of  ikoUand  Ins,  Co.  7 
Cases  Ct.  of  Sess.  cases  (Scotch)  52. 

The  word  ^direct"  in  the  policy  means 
merely  **  immediate"  or  **  proximate  as  dis- 
tinguished from  ''remote." 

Counsel  for  defendant  cites  in  support  of 
a  contrary  view  some  language  used  by  way 
of  illustration  in  California  Ins.  Co,  v.  Union 
Compress  Co,  188  U.  S.  887-41R,  88  L.  ed. 
780-787,  in  which  the  court  names  **  destruc- 
tion Uirough  the  falling  of  burning  walls* 
as  an  instance  of  remoteness  of  agency.  The 
question  was  not  before  the  court,  for  in  that 
case  the  insured  property  was  physicallj- 
burned  by  the  direct  action  of  flre.  If  the 
court  meant  what  counsel  claims  we  cannot 
avoid  the  conclusion  that  the  illustratioik 
was,  to  say  the  least  of  it,  an  unfortunate 
one. 

2.  fleeley  A  Co.,  who  issued  the  policy, 
were  the  local  agents  of  the  defendant  wit^ 
authority  **to  receive  proposals  for  insurance 
within  the  county  of  Hennepin,  and  to  receive 
premiums  thereon,  and  to  give  receipts  and 
issue  policies  therefor." 


1895. 


Ebmsktbout  y.  Girard  Fibe  &  Marinb  Inr.  Co. 


t4» 


It  also  appeared  that  these  agents  had  au- 
thority to  accept  applications  jot  insurance, 
fix  the  premium  or  rate  of  insurance,  and  till 
up,  countersign,  and  issue  policies  thereon 
which  tiiey  received  from  the  company  signed 
by  ita  president  and  secretary.  So  far  as  ap; 
peared  from  the  evidence,  this  was  the  extent 
of  their  actual  authority,  and  there  was  no 
evidence  tending  to  show  that  their  apparent 
authority  was  other  or  greater  than  their 
actual  authority. 

The  only  eviclence  of  the  giving  of  notice 
of  loss,  except  the  sending  of  proofs  of  loss 
to  tlie  general  managers  of  the  defendant  at 
Chicago  on  or  after  October  9  (received  by 
them  on  or  about  October  28),  was  to  the 
effect  that  within  a  day  or  two  after  the  loss 
4*ne  of  the  plaintiffs  verbally  notided  Seeley 
&  Co.  that  ""the  fire  had  destroyed  the  build- 
ing." Although  probably  not  material,  it 
does  not  appear  that  he  requested  8eeley  & 
Co.  to  give  or  forward  the  notice  to  the  com- 
pany or  that  they  promised  to  do  so  or  made 
any  reply  tx>  the  plaintiff. 

As  the  losR  occurred  on  the  I2th  of  August 
It  is  clear,  under  the  authorities,  that  as  a 
matter  of  law  the  time  for  giving  notice  of 
loss  had  expired  before  the  proofs  of  loss  were 
flont  to  Chicago. 

It  is  also  settled  law  that  where  the  policy 
requires  notice  of  loss  to  be  given  to  the 
insurer  within  a  specified  time  such  notice 
is  a  condition  precedent  to  the  right  of  action 
on  the  policy. 

Hence  for  their  right  of  recovery  on  the 
policy  the  plaintiffs  rely  on  the  verbal  notice 
given  to  Seeley  &  Co.  If  Seeley  &  Co.  were 
the  proper  parties  to  whom  to  give  this 
notice, — in  otlier  words,  if  it  was  within  the 
flcope  of  their  authority  to  receive  notice  of 
loss, — we  would  not  feel  any  doubt  but  that 
if,  when  they  received  verbal  notice,  they 
made  no  objection  to  its  form,  thev  would  be 
deemed  to  have  waived  the  omission  to  give 
it  in  writing.  But  it  is  self  evident  that  if 
they  had  no  authority  to  receive  such  notice 
then  they  could  waive  nothing  in  the  matter. 

Upon  this  state  of  facts  it  was  not  within 
the  scope  of  the  authority  of  Seeley  &  Co. 
to  receive  or  waive  notice  of  loss,  and  hence 
notice  to  them  was  not  notice  to  the  com- 
pany. Even  if  there  could  be  any  doubt  of 
the  correctness  of  this  proposition  as  a  new 
question  it  has  been  too  long  and  too  well 
settled  in  this  state  to  be  now  cx)nsidered 
open.  Bottlin  v.  Ilekla  F.  Ins.  Go.  86  Minn. 
433;  &iapiro  v.  Western  H&me  Ins.  Go.  51 
Minn.  239 ;  Shapire  v.  8t.  Paul  F.  dt  M.  Ins. 
Co.   (Minn.)  68  N.  W.  Rep.  614. 

But  we  think  the  rule  is  correct  upon  both 
principle  and  authority.  It  is  in  accordance 
with  Uie  general  principles  of  the  law  of 
agency.  It  is  elementary  that  a  principal  is 
only  liable  for  acts  done  by  his  agent  within 
the  scope  of  the  authority,    actual  or  ap- 

Sarent,  with  which  the  principal  has  clothed 
im ;  that  it  rests  entirely  with  the  principal 
to  determine  the  extent  of  the  authority  which 
he  will  give  to  his  agent;  also  that  every 
person  dealing  with  an  assumed  agent  is 
uound.  at  his  peril,  to  ascertain  the  nature 
and  extent  of  the  agent's  authority.  In  in- 
fluranoe  cases  courts  frequently  inaccurately 
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classify  agents  as  "  local"  and  "  general. "  But 
the  extent  of  the  territory  which  is  to  be  the 
field  of  his  agency  is  no  test  of  the  extent  of 
an  agent's  authority  within  that  field. 

His  field  of  operations  mav  include  the 
whole  United  States  and  yet  his  powers  be 
special  and  limited.  On  the  other  hand,  his 
field  of  operations  may  be  confined  to  a  single 
county  or  cit}',  and  yet  his  authority  within 
that  field  be  unlimited.  In  the  present  case 
there  is  no  question  of  apparent;  as  dis- 
tinguished from  actual  authority.  The  ques- 
tion is  simply  one  of  actual  authority,  ex- 
pressed or  implied.  Authority  to  act  in  the 
matter  of  a  loss  under  the  policy  after  it 
has  occurred  is  not  expressly  given.  All  the 
authority  expressed  relates  to  the  making  of 
the  contract  of  insurance.  It  is  a  fundamental 
principle  in  the  law  of  agency  that  a  delega- 
tion of  power,  unless  its  extent  be  otherwise 
expressly  limited, carries  with  it,a8a  neces- 
sary incident,  tlie  power  to  do  all  those 
things  which  are  reasonably  necessary  to 
carrv  into  effect  the  main  power  expressly 
conferred.  But  it  is  equally  fundamental 
that  the  power  implied  shall  not  be  greater 
than  that  fairly  and  legitimately  warranted 
by  the  facts, — in  other  words,  an  implied 
agency  is  not  to  be  extended  by  construction 
beyond  the  obvious  purpose  for  which  the 
agency  was  created.  We  do  not  think  that 
mere  authority  to  make  a  contract  of  insurance 
carries  with  it  implied  authority  to  act  in  the 
matter  of  a  loss  under  the  policy  after  it  has 
occurred.  If  the  implied  authority  extends 
to  accepting  notice  of  the  loss  it  would 
logical Ty  follow  that  it  also  extends  to  nroof 
of  loss  and  even  to  the  adjustment  o\  the 
loss— a  length  to  which  no  court  has  ever 
gone.  The  rule  which  we  have  adopted  is 
also  in  accordance  with  the  general  current 
of  the  authorities.  Lohnes  v.  Insurance  Go. 
of  N.  A.  121  Mass.  489 ;  Bmith  v.  Niagara 
k  Ins.  Co.  60  Vt.  682,  1  L.  R.  A.  216;  Bush 
V.  Westcliester  F  Ins.  Co.  68  N.  Y.  581. 

Occasional  statements  in  some  of  the  text- 
books seem  to  announce  a  different  rule ;  but 
they  are  not  borne  out  by  the  authorities 
cited  in  their  support.  For  example,  in 
Wood  on  Fire  Insurance,  vol.  3,  section  419, 
it  is  stated  that  **  where  an  agent  is  entrusted 
with  policies  signed  in  blank,  and  is  au- 
thorized to  issue  them  upon  the  application 
of  parties  seeking  in<turance,  he  is  thereby 
clothed  with  apparent  authority  to  bind  the 
party  in  reference  to  any  condition  of  the 
contract,  whether  precedent  or  subsequent, 
and  may  waive  notice  or  proofs  of  loss,  and 
may  bind  the  company  by  his  admissions  in 
respect  thereto." 

Upon  an  examination  of  the  large  number 
of  authorities  cited  in  support  of  the  text,  it 
will  be  found  that  not  one  of  them  tends  to 
support  the  author's  proposition  as  to  proofs 
of  loss,  unless  it  be  the  ntn  privs  decision  in 
Ide  V.  Phanix  Ins.  Go.  2  Biss.  833,  in  which 
the  question  is  not  discussed,  no  authorities 
cited,  and  the  statement  of  facts  is  so  meager 
that  it  cannot  be  ascertained  what  the  evi- 
dence was  as  to  the  actual  or  apparent  au- 
thority of  the  agent. 

Most,  if  not  all,  of  the  other  cases  may  be 
classified  as  follows:    First,  cases  holding 
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whether  the  local  law  gives  a  lien  upon  the 
offending  thing.  If  it  merely  gives  a  ri^bt 
of  action  in  penanam  for  a  cause  of  action 
of  a  maritime  nature,  the  district  court  may 
administer  the  law  by  proceedings  in  per- 
$onam,  as  was  done  with  a  claim  for  half- 
pilotage  dues  under  the  law  of  New  York, 
in  the  case  of  Ex  parte  Mclfiel,  80  U.  8.  18 
Wall.  286,  20  L.  ed.  624,  but  unless  a  lien 
be  given  by  the  local  law,  there  is  no  lien 
to  enforce  by  proceedings  in  rem  in  the  court 
of  admiralty.** 

We  think  the  clear  result  of  the  authorities 
to  be  that  the  sovereignty  of  the  state  of 
Wisconsin  extends  to  the  middle  of  the  lake, 
and  that  its  laws,  so  far  as  they  do  not  con- 
flict with  the  laws  of  the  United  States  passed 
in  the  regulation  of  commerce  and  of  navi- 

fation,  are  operative  within  its  prescribed 
oundary.  Such  state  legislation  upon  sub- 
jects of  a  maritime  nature  has  been  generally 
recognized  in  the  admiralty  {The  J.  E.  Rum- 
beU,  148  U.  S.  1,  87  L.  ed.  845 ;  2%^  Lotta- 
teanna,  88  U.  S.  21  Wall.  558,  22  L.ed.  654; 
The  America,  1  Low.  Dec.  176,  Fed.  Cas. 
No.  289;  The  Marian,  1  Story,  0.  C.  68, 
Fed.  Cas.  No.  9.087;  The  California,  1  Sawy. 
468,  Fed.  Cas.  No.  2.812;  The  QUnearne,  7 
Fed.  Rep.  604 ;  The  B.  F.  WooUey,  Id.  108 ; 
The  Julia  L.  Sherwood,  14  Fed.  Rep.  590; 
The  Two  Marys,  10  Fed.  Rep.  919,  16  Fed. 
Rep.  697 ;  The  Shady  Side,  23  Fed.  Rep.  731 ; 
Woodrvjff  V.  One  Goiered  Scow,  80  Fed.  Rep. 
269) ,  and  we  perceive  no  reason  to  deny  opera- 
tion of  the  law  invoked  in  this  case.  It  is 
not,  in  our  judgment,  like  the  case  of  the 
law  of  a  state  inteoded  to  be  operative  upon 
the  high  seas,  which  belong  to  no  one  nation 
and  to  no  one  people,  but  to  all  nations  and 
to  all  peoples.  In  the  absence  of  legislation 
by  Congress  denying  a  right  of  recovery  for 
death  occurring  through  negligent  injury 
upon  the  waters  of  Lake  Michigan,  we. per- 
ceive no  reason  for  the  refusal  of  an  admi- 
ralty court  to  give  effect  to  the  beneficent 
provisions  of  this  law  within  the  limits  of 
the  state. 

A  question  has  arisen,  not  suggested  by 
the  appellant  upon  the  argument,  whether 
the  proviso  of  the  act  of  the  legislature  of  the 
state  of  Wisconsin,  that  the  action  for  dam- 
ages occasioned  by  negligent  injury  causing 
death  should  be  **  brought  for  a  death  caused 
in  this  state  and  in  some  courts  established 
by  the  Constitution  and  laws  of  the  same," 
Is  a  condition  or  limitation  upon  the  right 
granted,  so  that  the  right  can  only  be  asserted 
and  enforced  by  and  through  the  courts  of 
the  state,  and  that  suit  therefore  cannot  be 
maintained  in  a  Federal  court  We  are  of 
opinion  that  the  ouestion  must  be  resolved 
in  the  negative.  The  legislature  of  a  state 
cannot  confer  jurisdiction  of  any  sort  upon 
a  Federal  court.  Such  tribunal  derives  its 
jurisdiction  from  the  Constitution  of  the 
United  States,  not  by  grant  from  the  legis- 
lature of  a  state.  We  enforce  a  right  created 
by  the  state  because  the  right  given  touches 
a  subject  within  the  constitutional  jurisdic- 
tion of  the  Federal  court.  We  think  it  not 
competent  for  a  state  to  so  restrict  a  general 
right  that  one  entitled  to  invoke  the  juris- 
diction of  a  Federal  court  in  the  prosecution 
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or  defense  of  a  suit  may  not  assert  the  right 
so  granted  in  a  Federal  court,  or  that  the 
state  may  in  any  way  restrict  the  exercise 
of  the  jurisdiction  of  a  Federal  court  to  ad- 
minister the  law  of  the  state  between  per- 
sons who  come  within  its  jurisdiction.     The 
proviso  of  the  act  in  question,  if  it  was  de- 
signed to  and  in  so  far  as  it  restricts  the  en- 
forcement of  the  right  to  a  state  court,  ia» 
in  our  judgment,  inoperative  and  void.    The 
judicial  power  of  the  United  States,  lodged 
in  the  Federal  courts,  extends,  by  the  very 
terms  of  the  Constitution,  to  all  classes  of 
admiralty  and  maritime  jurisdiction.    The 
subject-matter  of  the  right  here  asserted  was 
within  such  jurisdiction.     The  statute,  aa 
said  by  Judge" Lacombe,  in  The  Tranter  No. 
4,  itipra,  created  a  mere  addition  to  the  va- 
riety of  cases  embraced  within  that  jurisdic- 
tion, so  far  as  it  comprehends  deaths  caused 
b^  negligent  injury  upon  navigable  waters 
within  the  state.     It  does  not,  as  well  held 
by  Judge  Brown,  in  Tfie  City  of  Norwalk,  55 
f^d.  Rep.  98,  create  a  new  cause  of  action. 
^'It  does,  indeed,  create  a  new  right  and  lia- 
bility ;  but  it  does  not  create  a  single  one  of 
the  elemento  that  make  up  the  fundamental 
cause  of  action, — that  is,  the  essential  grounds 
of  the  demand.     All  these  elements  exist  in- 
dependently of  the  statute,  and  are  not  in  the 
least  affected  by  it.     It  no  more  creates  the 
wrong,  or  the  damage,  than  it  creates  the  neg- 
ligence or  the  death ;  nor  does  it,  as  in  the 
pilotage  and  double  wharfage  cases,  add  any- 
thing to  the  damages  sustained.     It  author- 
izes no  recovery  except  for  'the  pecuniary' 
damages'  already  existing.     It  is  apparent, 
therefore,  that,  as  suggested  by  Mr.  Justice 
Clifford,  in  American  S.   D.    Co,  v.   Chaee^ 
83  U.  S.  16  Wall.  532.  20  L.  ed.  8r2,  'the 
statute  does  no  more  than  take  the  case  out 
of  the  operation  of  the  common-law  maxim 
that  an  action  for  death  dies  with  the  person. '  * 
A  civil  right  of  action,  acquired  under  the 
laws  of  a  state  where  the  injury  was  in- 
flicted, or  a  civil  liability  incurred,  the  ac- 
tion being  transitory,   may  be  enforced  in 
the  courts  of  any  other  state  in  which  the 
party  mav  be  found,  according  to  the  course 
of  procedure  of  the  latter  {Denniek  v.  On- 
tral  R.    Co,   103  U.   S.   11.  26  L.   ed.  439 ; 
Texas  <fi  P,   R,    Co.  v.   Cox,  145  U.  S.  693, 
604,  86  L.  ed.  829,  833;   Huntington  v.  At^ 
tHU,  146  U.  S.  657,  670,  36  L.  ed.  1123,  1128; 
NortJiem  P,   R,    Co,  v.  Bahcock,  164  U.  S. 
190,  198,  88  L.   ed.   958,  900).  and  this  al- 
though  a  like  wrong  or  liability  would  not 
be  actionari)le  in  the  state  where  the  suit  is 
brought.      It  is  also  settled  that,  whenever 
a  state  statute  gives  a  rigiit,  the  same  may- 
be enforced  in  a  Federal  court  whenever  the 
citizenship  of  the  parties  or  the  nature  of 
the  subject  will  permit.     In  Home  Ins,  Co» 
V.    Morse,  87  U.  S.  20  Wall.  445.  22  L.  ed. 
865,  the  state  of  Wisconsin,  having  the  right 
to  determine  the  conditions  upon  which  it 
would  permit  foreign  corporations  to  trans- 
act  business  within  its  territory  {Doyle  v. 
Continental  Ins,   Co.  94  U.  S.  635.  24  L.  ed. 
148),  provided  that  any  foreign  fire  insurance 
company  should,  as  a  condition  of  being  per- 
mitted to  do  business  within  the  state,  ap- 
point an  attorney  within  the  state  upon  whona 


18ML 


BiQSLOW  T.  NiCKERflOH. 


841 


process  of  law  could  be  aerved,  with  an  agree- 
ment  of  the  company  that  it  would  not  re- 
move the  suit  for  trial  into  the  Federal  court. 
It  was  held  that  an  agreement  of  the  com- 
pany executed  in  pursuance  of  the  proyisions 
of  the  statute  was  void  as  against  public 
policy,  and  that  the  provision  of  the  statute 
was  in  conflict  with  the  Constitution  of  the 
United  States.  The  chief  justice  and  Mr. 
Justice  Davis  dissented,  upon  the  eround 
that  the  state  could  rightly  exclude  foreign 
corporations  altogether  from  doing  business 
within  the  state,  and  had  therefore  the  right 
to  impoee  such  restrictions  and  conditions 
upon  the  company,  in  permitting;  its  admis- 
sion to  the  state,  as  it  saw  fit,  and  that  the 
company  accepted  the  permission  with  the 
conditions  attached,  and  was  bound  thereby. 
This  reasoning,  however,  was  not  accepted 
by  the  court.  The  decision  has  been  often 
approved.  Doyle  v.  Continental  In»,  Co,  eu- 
pra;  Kern  v.  Euidekoper,  103  U.  8.  485,  492, 
26  L.  ed.  854,  357 ;  Barron  v.  Burfuide,  121 
U.  8.  186.  80  L.  ed.  915 ;  Southern  P.  Co.  v. 
Denton,  146  U.  8.  202,  207,  86  L.  ed.  942, 
945 ;  Ooldey  t.  Morning  New,  156  U.  8.  518, 
623,  89  L.  ed.  517,  519.  Mr.  Justice  Blatch- 
ford,  in  Barron  v.  Bumeide,  speaking  for 
the  court,  says  that  the  supreme  court  ''has 
uniformly  asserted  that  no  conditions  can  be 
imposed  by  the  state  which  are  repugnant 
to  the  Constitution  and  laws  of  the  United 
States.  *  We  consider  the  question  foreclosed, 
and  no  longer  open  to  discussion.  No  con- 
dition imposed  upon  a  right  granted  by  a 
state,  which  prevents  one  from  availing  him- 
self of  his  constitutional  prerogative  of  ap- 
peal to  the  courts  of  the  united  States,  can 
be  upheld.  8nch  condition  conflicts  with 
the  Federal  Constitution,  and  is  nugatory  and 
Toid.  In  CMeaffo  db  N,  W.  B.  Co.  v.  Whit- 
tan,  9f>  TJ.  Q.  18  Wall.  270,  20  L.  ed.  571, 
an  administrator,  under  letters  of  adminis- 
tration granted  by  the  state  of  Wisconsin, 
but  who  was  in  fact  a  resident  of  the  state 
of  Illinois, brought  suit  against  the  railway 
company,  a  corporation  of  the  state  of  Wis- 
consin, in  a  state  court,  to  enforce  a  olaim 
under  the  statute  under  consideration  for  neg- 
ligent injury  of  the  oomoany  causing  the 
death  of  his  intestate  wfthin  the  state  of 
Wisconsin.  He  subsequently,  under  the  pro- 
visions of  the  Federal  statute,  removed  the 
suit  into  the  Federal  court.  It  was  there 
objected  that  the  right  to  sue  in  such  case 
existed  by  virtue  of  Uie  statute  only,  and  that 
the  ri^ht  bv  the  statute  was  given  only  on  a 
condition  that  the  suit  be  brought  in  a  Wis- 
consin court  Tlie  contention  was,  however 
overruled  by  the  supreme  court  by  the  unani- 
mous opinion  of  the  Judges,  and  it  is  there 
said  (page  286,  20  L.  ed.  676)  :  ''In  all  cases 
where  a  general  right  is  thus  conferred,  it 
can  be  enforced  in  any  Federal  court  within 
the  state  having  Jurisdiction  of  the  parties. 
It  cannot  be  withdrawn  from  the  cognizance 
of  such  Federal  court  by  any  provision  of 
state  legislation  that  it  shall  only  be  enforced 
in  a  state  court.  The  statutes  of  nearly  every 
state  provide  for  the  institution  of  numerous 
suits,  such  as  for  partition,  foreclosure,  and 
the  recovery  of  real  property  in  particular 
courts  and  In  the  counties  where  the  land  is 
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situated,  yet  it  never  has  been  pretended  that 
limitations  of  this  character  could  affect,  in 
any  respect,  the  jurisdiction  of  the  Federal 
court  over  such  suits  where  the  citizenship 
of  one  of  the  parties  was  otherwise  sufficient. 
Whenever  a  general  rule  as  to  property  or 
personal  rights,  or  injuries  to  either,  is  es- 
tablished by  state  legislation,  its  enforcement 
by  a  Federal  court  in  a  case  between  proper 

Sarties  is  a  matter  of  course,  and  the  juris- 
iction  of  the  court  in  such  case  is  not  sub- 
ject to  state  limitation."  See  also  Ellis  v. 
Davis,  109  U.  S.  485,  497,  498,  27  L.  ed.  1006, 
1010 ;  Davis  v.  James,  2  Fed.  Kep.  618  :  Holmes 
V.  Oreaon  dk  0.  R.  Co.  ^  Fed.  Rep.  75 ;  Min- 
eral Bangs  B.  Co.  v.  Detroit  db  L.  8.  Copper 
Co.  25  Fed.  Rep.  515. 

It  is  sought  to  distinguish  the  Whitton 
Case  from  the  present  in  this :  that  that  suit 
was  originally  brought  in  a  state  court,  and 
removed  to  a  Federal  court,  while  the  case 
in  hand  was  originally  brought  in  a  Federal 
court;  and  it  is  said  that  the  former  case 
was  a  compliance  with  the  statute.  We  are 
unable  to  assent  to  the  suggestion.  The  fact 
stated  was  given  no  significance  in  the  Whit- 
ton Case.  It  was  determined  upon  the  broad 
pr inci  pie  stated.  We  cannot  gi  ve  to  the  word 
**  brought,  **  as  used  in  the  statute,  so  restricted 
a  meaning.  If  the  statute  sought  to  limit 
the  right  of  action  to  the  courts  of  the  state, 
it  contemplated  that  the  right  given  should 
be  enforced  by  them  and  by  them  only.  It 
would  not  be  satisfied  by  the  commencement 
of  a  suit  in  the  state  court,  and  its  immediate 
removal  to  a  Federal  court.  A  lilte  conten- 
tion was  urged  in  Ex  parte  SehoUenberger,  96 
U.  8.  869,  876,  877,  24  L.  ed.  853.  854,  855, 
and  was  adversely  disposed  of.  The  j  urisdio* 
tion  exercised  upon  the  removal  is  original. 
Removal  is  only  an  indirect  mode  by  which 
the  Federal  court  acquires  original  jurisdic- 
tion. Virginia  v.  J^ves,  100  U.  8.  813,  837» 
25  L.  ed.  667,  676. 

With  respect  to  fault  in  the  collision  here, 
we  are  satisfied  with  the  conclusion  of  the 
district  Judge.  It  was  the  duty  of  the  Hol- 
land to  keep  out  of  the  way  of  the  Aldrich. 
Considerinff  that  she  had  under  charge  a  long 
and  unwieldy  tow,  it  was  her  duty  to  avoid 
dangerous  proximity  to  the  approaching  ves- 
sel. Being  thus  bound  to  keep  out  of  the 
way,  the  burden  is  cast  upon  her  to  prove 
that  the  collision  was  due  to  the  fault  of  the 
other  vessel.  This  duty  has  not  been  dis- 
charged. We  are  satisfied,  from  a  careful 
consideration  of  the  evidence,  which,  as  us- 
ual in  such  cases,  is  quite  conflicting,  that 
the  Holland  first  designed  to  pass  to  leeward 
of  the  Aldrich,  and,  in  pursuance  of  that  in- 
tention, passed  the  point  of  intersection  of  the 
courses  of  the  two  vessels,  and  then  changed 
her  purpose  with  a  view  to  pass  to  wind- 
ward. Otherwise,  her  green  light  would  not 
have  been  exhibited  to  the  lookout  upon  the 
schooner  over  the  port  bow.  The  change  of 
course  of  the  schooner  was  after  the  steamer 
had  passed  her  to  windward,  and  at  a  time 
when  the  collision  was  inevitable.  It  is 
probable  that  the  Aldrich  then  swung  up 
into  the  wind,  because  she  was  struck  on  the 
port  bow  between  the  stem  and  the  cathead. 
The  wheelsman  of  the  Aldrich  insists  that 
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moDt,  be  expedient,  with  a  view  to  prevent- 
ing a  mutiplicity  of  suits  and  costs.  And 
also  to  commence  and  prosecute  any  and  all 
eucli  proceedings  at  law  and  in  equity  as 
may,  within  the  judgment  of  our  said  attor- 
neys, be  necessary  and  proper  for  the  pur- 
pose of  collecting  and  realizing  any  ana  all 
8ums  of  money  which  may  become  due  to 
us,  for  premiums  or  otherwise,  on  account 
of  any  insurance,  agreement,  or  policy  made 
or  entered  into  by  us.  by  virtue  hereof,  or 
for  the  protection,  establishment,  or  enforce- 
ment of  anv  and  all  our  rights  in  the  prem- 
ises, and,  in  their  discretion,  to  compound, 
compromise,  settle,  withdraw,  and  discon- 
tinue the  same.  And  also  to  do  and  perform 
for  us,  and  in  our  names,  everv  other  act 
and  thing  In  relation  to  any  insurance  or 
policy  maide  by  them  by  virtue  hereof ;  here- 
by giving  and  granting  unto  our  said  attor- 
neys full  power  and  authority  to  do  all  and 
every  needful  and  proper  act  and  thing,  and 
in  and  about  the  premises  above  specified, 
which  we  could  do  personally,  and  ratifying 
all  that  they  may  lawfully  do,  or  cause  to 
be  done,  by  virtue  hereof.  Provided,  al- 
ways, and  the  power  and  authority  hereby 
given  and  granted  to  our  said  attorneys  are 
upon  this  express  condition,  that  in  no  event 
or  contingency  shall  the  liability  of  any  un- 
derwriter exceed  the  amount  of  the  subscrip- 
tion by  such  underwriter  on  any  one  risk, 
and  in  no  event  or  contingency  shall  any 
underwriter  be  liable  for  any  part  of  the 
aum  subscribed  by  any  other  underwriter,  or 
which  shall  make  us  liable  or  affect  us  any 
otherwise  than  by  a  several  and  individual 
liability,  or  the  amount  insured  or  subscribed 
by  us  or  in  our  names.  The  cost  of  office 
rent,  printing,  stationery,  and  other  inci- 
dental expenses,  postages,  and  commissions, 
ahall  be  covered  and  paid  by  the  said  attor- 
neys; they  receiving  in  payment  in  lien 
thereof  25  %  commissions  on  the  amount  of 
premiums  received,  the  costs  and  expenses 
of  litigation  excepted.  And,  in  considera- 
tion of  the  premises,  wo  do  hereby  covenant 
and  agree,  to  and  with  the  said  attorneys, 
and  each  of  them,  and  to  and  with  each  and 
every  person  and  party  to  whom  any  policy 
of  insurance  shall  be  Issued  in  our  name  by 
virtue  of  this  power,  or  with  whom  anv  other 
agreement  shall  be  made  and  entered  into  by 
our  said  attorneys  in  our  name  by  virtue  of 
the  power  and  authority  hereby  granted,  that 
we  will,  in  all  things,  fully  and  faithfully 
oarry  out,  execute,  and  fulfil  the  same,  and 
do  and  perform  everythins^  to  which  our  said 
attorneys  shall  by  virtue  hereof  bind  us,  and 
pay  or  cause  to  be  paid  over  to  them,  the 
aaid  attornevs,  on  demand,  any  sum  or  sums 
of  money  that  may  be  due  by  each  of  us, 
respectively,  upon  claims  for  losses  incurr^ 
at  any  time  over  and  above  the  provisions 
made  herein;  having  this  dav,  each  of  us, 
for  himself  only,  deposited  into  the  hands 
of  the  said  attorneys,  subject  to  the  control 
of  the  finance  committee,  the  sum  of  $500  as 
a  guaranty  fund :  provided,  also,  that  if,  by 
reason  of  a  fire,  several  risks  insured  under 
policies  issued  pursuant  to  the  power  and 
authority  hereby  given  and  granted  to  our 
attorneys  are  involved  in  such  fire,  no  one  of 
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the  underwriters  shall  upon  such  policies, 
collectively,  become  liable  for  more  than  five 
times  the  maximum  amount  which,  under 
the  said  power  of  attorney,  the  said  Whipple 
A  Co.  shall  be  authorized  to  subscribe  lor 
each  of  said  underwriters  on  any  one  policy. 
In  witness  whereof,  we  have  hereunto  set  our 

names,  at  the  city  of  New  York,  this 

day  of ,  in  the  year  one.thousand  eight 

hundred  and  ninety. 

The  license  was  refused  and  the  plaintiffs 
then  instituted  this  proceeding  to  which  the 
auditor  demurred  on  the  following  grounds: 

**  (1)  Because  the  petitioners  fail  to  allege 
that  they  have  filed  with  the  auditor  a  cer- 
tified copy  of  the  charter  or  deed  of  settle- 
ment of  the  insurance  company  which  seeks 
to  obtain  from  the  auditor  permission  to 
transact  business  in  the  state  of  Alabama, 
but,  on  the  contrary,  admit  and  aver  that  the 
association  in  behalf  of  which  the  applica- 
tion is  made  is  an  unincorporated  concern, 
without  any  charter  or  deed  of  settlement. 
(2)  Because  the  i>etitioners  fail  to  allege  that 
they  have  filed  with  the  auditor  a  statement 
exhibiting  the  following  facts  and  items  in 
relation  to  the  business  condition  on  the  Slst 
day  of  December,  1894,  of  the  concern  for 
which  they  are  seeking  to  obtain  permission 
to  transact  business  in  the  state  of  Alabama, 
viz.  :  thcv  fail  to  allege  the  amount  of  the  cap- 
ital stock  of  the  company,  and  how  much  of 
the  same  has  been  paid  up  in  cash.  (8)  Be- 
cause the  petitioners  fail  to  show  that  they 
have  filed  with  the  state  auditor  a  statement 
as  required  by  section  1200  of  the  Code  of 
1886,  subscribed  under  oath  by  the  president 
and  secretary,  or  other  chief  officers  or  man- 
agers, of  the  8outh  &  North  American  Lloyds, 
but,  on  the  contrary,  disclose  that  the  said 
South  &  North  American  Lloyds  have  no 
president,  secretary,  or  other  chief  officers 
or  managers.  (4)  Because  the  facts  averred 
in  the  petition  disclose  that  the  concern  in 
behalf  of  which  the  petitioners  are  moving 
is  not  such  an  insurance  company  as  the  au- 
ditor is  authorized  and  empowered  to  license, 
under  the  laws  of  Alabama.  (5)  Because  the 
facts  averred  in  the  petition  fail  to  disclose 
that  the  South  &  North  American  Lloyds  is 
such  an  insurance  company  aa  the  state  au- 
ditor is  authorized  and  empowered  to  license, 
under  the  laws  of  the  state  of  Alabama." 

Further  facts  appear  in  the  opinion. 

MewTB,  Thomas  Jones  and  Chaj*les  P. 
Jones  for  appellants. 

Mr.  William  C.  Fitts,  Attorney  General, 
for  appellee: 

The  true  rule  is  contained  in  the  majority 
opinion  in  the  case  of  Cam.  v.  Vroomanj  ICk 
Pa.  806,  25  L.  R.  A.  250.  This  is  known  as  the 
pioneer  case  upon  the  subject  of  * 'Lloyds"  and 
the  ground  therein  taken  by  the  majority  of 
the  court  is  thoroughly  sound. 

See  also  Com.  v.  Beinoeltl,  8  Pa.  287,  25  L. 
R.  A.  247:  Noble  v.  Mitchell  100  Ala.  519,  25 
L.  K.  A.  238,  289,  and  notes. 

For  a  good  demonstration  of  the  actual 
practical  workings  of  this  mode  of  insurance, 
see  StaU  v.  Stone,  118  Mo.  888,  25  L.  R.  A. 
248. 
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Co1oti>b»  J.,  delivered  the  opinioa  of  the 
court: 

The  appellant!  applied  to  the  auditor  for 
lioenee  to  engage  in  the  fire  insunuioe  busi- 
ness  within  the  state  of  Alabama.  License 
having  been  refused  by  the  auditor,  they  pe- 
titioned the  city  court  for  mandamus  to  com- 
pel the  issuance  of  the  license.  The  court 
sustained  a  demurrer  to  the  petition,  and  from 
this  ruling  appellants  appeal  to  this  court. 
The  petition  and  Rounds  of  demurrer  require 
a  consideration  of  the  character  in  which  ap- 
pellants propose  to  do  an  insurance  business, 
as  well  as  the  meaning  and  extent  of  the  stat- 
utes of  tills  state  regulating  the  insurance 
business  within  its  limits.  According  to  the 
showing  made  by  the  petition,  the  business 
was  to  oe  carried  on  In  the  manner  of  the 
ancient  Lloyds.  The  respective  liabilities 
and  limitations  of  liability  of  the  individual 
members  to  each  other,  and  the  rights,  inter- 
ests, and  privileges  defined  and  reserved  to 
each  other,  and  the  limitation  upon  their  re- 
spective liabili^  fixed  and  declared  in  the 
policies  of  insurance  to  be  issued  in  accord- 
ance with  the  instrument  of  organization  as 
ahown  bv  Exhibit  A  to  the  petition,— which 
exhibit  is  in  the  statement  of  facts  by  the  re- 
porter,— are  such  that  the  business  of  insur- 
ance thus  carried  on  may  be  included  within 
the  scope  of  the  term  ** company,"  ''associa- 
tion," or  ''individuals."  Each  underwriter 
is  individually  liable  for  a  fixed  amount, 
but  not  for  the  whole,  or  for  any  part  of  an- 
other underwriter's  liability,  yet  all  act  to- 
ffether  to  effect  the  contract  of  insurance. 
In  the  former  respect  it  is  an  individual  un- 
dertaking, which  becomes  binding  by  the 
aeparate  action  of  all.  In  the  latter  respect 
the  policy  is  also  the  contract  of  a  "com- 
pany" or  "association."  It  is  not  a  partner- 
ship, in  a  legal  sense,  and  in  no  sense  can  it 
be  considered  a  oorj^oration.  It  is  an  asso- 
ciation or  company  of  individuals  organized 
to  do  an  insurance  business  upon  certain 
stipulations  and  conditions,  evidenced  by 
their  written  agreement.  It  is  generally  con- 
ceded— and  in  this  conclusion  we  concur — 
that  each  state  has  ample  power  to  regulate 
the  business  of  insurance  within  its  lK>und- 
ary.  Whether  a  state  has  the  authority,  un- 
der the  power  to  regulate,  to  exclude  all 
individuals,  companies,  partnerships,  organ- 
izations, and  associations  of  persons  from  en- 
gaging in  the  business  of  fire  insurance,  and 
permit  or  empower  corporations  to  monopo- 
lize the  business,  we  need  not  consider.  We 
have  no  statute  which  reanires  the  considera- 
tion of  this  question.  It  seems  there  is  a 
statute  of  this  kind  in  Pennsylvania.  (W. 
V.   Vrtwman,  164  Pa.  806,  25  L.  R.  A.  250. 

The  petitioners  are  nonresidents  of  Ala- 
bama, and  are  citizens  of  the  state  of  New 
York :  and  the  question  we  feel  bound  to  de- 
termine, under  the  constitutional  provisions 
of  the  United  States  and  of  this  state,  is 
whether,  if  the  petitioners  were  citizens  of 
the  state  of  Alabama,  seeking  to  engage  in  the 
fire  insurance  business  upon  the  same  terms 
and  conditions  as  petitioners,  there  is  any 
statute  or  principle  of  public  policy  to  pro- 
hibit them,  and  whether  there  are  any  stat- 
utory regulations  for  engaging  in  the  busi- 
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_  applicable,  and,  if  so,  what  do  thej 
require  f  Code  1886.  pt.  1,  chap.  5,  title  12. 
art.  2,  includes  all  the  statutorv  provisions 
regulating  fire  insurance  material  in  this  con- 
nection. The  caption  to  this  article  is  at 
follows :  "  Fire,  Inland,  and  Marine  Insur- 
ance Companies  Not  Incorporated  bv  This 
State. "  Trace  these  provisions  back  through 
the  Codes  of  1876  and  1867,  and  to  the  legis- 
lative enactments  from  which  they  were  re- 
spectively codified,  and  it  is  evident  they 
were  intended  to  apply  ti>  and  govern  foreign 
corporations  engaged  in  fire  insurance  in  this 
state.  The  sections  of  the  Code  of  1886  origi- 
nally codified  from  the  act  of  February  24, 
1860  (see  Acts  1859-60,  p.  118),  and  the  act  of 
March  8,  1875  (Acts  1874-75,  p.  142),  fairly 
interpreted,  require  this  construction.  Sec- 
tion 1200  of  the  Code  of  1886,  with  its  sub- 
divisions, was  taken  from  the  Act  of  8th  of 
March,  1875,  iupra,  and  was  enacted  origi- 
nally purely  to  regulate  the  business  of  for- 
eign corporations  doing  business  in  this  state. 
This  was  our  conclusion  in  the  case  of  NobU 
T.  mtehsU,  100  Ala.  519,  25  L.  R.  A.  288. 
and  fUftM,  Under  this  view  of  the  law,  and 
which  we  think  is  undoubtedly  correct,  the 
sections  of  the  Code  of  1886  invoked  by  appel- 
lee can  have  no  application  to  the  petitioner. 
No  such  terms  or  conditions  were  imposed 
upon  domestic  corporations  chartered  by  the 
legislature  during  the  long  period  that  cor- 
porations were  chartered  by  the  legislature. 

On  the  28th  of  February,  1887,  the  legisla- 
ture enacted  two  separate  acts  in  relation  to 
fire  insurance.  The  first  is  on  page  85,  and 
the  last  on  page  105,  of  the  AcU  of  1886-87. 
These  statutes  have  not  been  cod  ified.  By  the 
first  of  these  acts  (page  85),  it  is  provided 
"that  all  insurance  companies  doing  busi- 
ness as  such  in  the  state  of  Alabama,  whether 
chartered  bv  the  state,  or  admitted  from  other 
states,  shall  have  an  actual  capital,  fully 
paid  up  in  cash,  of  not  less  than  $1,000,  no 
portion  of  which  shall  be  represented  by  stock 
notes,  or  loans  on  the  stock  of  said  company 
or  companies  as  collateral."  It  is  further 
provided,  in  section  2,  "that  all  insurance 
companies  doing  business  in  the  state,  both 
foreign  and  domestic,  shall  be  required  to 
make  annual  sworn  statements  to  the  auditor 
of  their  assets,  condition,  business  of  the 
previous  year,  in  premiums,  losses,  and  ex- 
penses, in  the  state,  and  as  a  whole."  It 
will  be  observed  that  this  act  applies  wholly 
and  solely  to  insurance  companies,  domestic 
and  foreign ;  and,  construing  the  two  sections 
together,  we  are  of  opinion  that  the  act  ap- 
plies only  to  cbarterea  companies.  This  con- 
clusion would  seem  to  follow  from  the  cap- 
tion and  the  body  of  the  act.  It  says  all 
insurance  companies,  "  whether  chartered  by 
the  state  or  admitted  from   other  states.** 


This  construction  places  the  act  beyond  tha 
objection  that  it  is  discriminating  legisla- 
tion. If  we  were  to  hold  that  it  applied  to 
companies  not  incorporated,  a  burden  would 
be  placed  upon  companies  not  imposed  upon 
an  individual  engaged  in  the  same  business. 
We  do  not  doubt^that  an  individual,  in  this 
state,  may  engage  in  and  carry  on  a  fire  in- 
surance business.  There  is  nothing  in  such 
a  contract  that  is  unlawful,  or  against  pub- 
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lie  policy.  This  propo«ition  requires  nei- 
ther argument  nor  authority  to  support  it. 
Where,  then,  is  the  constitutional  authority 
for  the  legislature  to  impose  a  burden  upon 
two  or  more  persons  who  may  prefer  to  as- 
sociate together  as  a  partnership  or  company 
to  engage  in  the  insurance  business,  and  ex- 
empt the  individual  from  such  burden?  We 
are  constrained  to  the  conclusion  that  the 
act  cited  includes  only  chartered  companies, 
and  has  no  application  to  the  case  made  by 
the  petition. 

The  other  act,  of  February  28,  1887  (page 
105),  reads  as  follows: 
''An  Act  to  Require  All  Insurance  Compa- 
nies Not   Organized  Under   the  Laws  of 
This  State,  to  Pay  a  Uniform  License  Tax 
of  One  Hundred  Dollars  Per  Annum  Into 
the  State  Treasury  for  the  Privilege  of  Do- 
ing Business  in  This  State. 
*^^.  1.  Be  it  enacted  by  the  general  as- 
sembly of  Alabama,  that  from  and  after  the 
passage  of  this  act,  each  and  every  insurance 
company   not  organized  under  tne  laws  of 
this  state,  whether  doing  business  as  a  lire, 
marine,  or  inland  insurance  company,  and 
every  life  insurance  company  doing  business 
upon  any  plan,  whether  mutual,  co-operative 
assessment,  or  otherwise,  and  every  accident 
or  guarantee  company,  and  every  other  style 
or  class  of  insurance  company,  engaged  in 
any  business  of  insurance  of  any  kind  what- 
soever, shall,  before  doing  any  business  of 
insurance  in  this  state,  pay  into  the  state 
treasury  the  sum  of  $100  per  annum  for  the 
privilege  of  carrying  on  such  business  in  the 
state  of  Alabama. 

**  Sec.  2.  Be  it  further  enacted,  that  noth- 
ing in  this  act  contained  shall  be  construed 
to  apply  to  any  secret  or  benevolent  society, 
such  as  Masons,  Odd  Fellows,  Knights  of 
Pythias,  Knights  of  Honor,  Iron  Hall,  or 
orders  of  like  kind. 

**  Sec.  8.  Be  it  further  enacted,  that  all  laws 
or  parts  of  laws  in  conflict  with  the  provl- 
•ioDS  of  this  act  be  and  the  same  are  hereby 
repealed*" 


It  is  clear  that  this  act  refers  only  to  for- 
eign incorporated  insurance  companies.    It» 
caption  shows  that  only 'foreign  insurance 
companies  are  to  be  embraced  in  the  act. 
To  apply  the  body  to  domestic  corporation* 
would  render  the  act  obnoxious  to  section  2, 
article  4,  of  the  Constitution,  which  declare» 
that  **  each  law  shall  contain  but  one  subject, 
which  shall  be  clearly  expressed  in  its  title,"' 
etc.    To  apply  the  act  to  companies  organ- 
ized in  other  states,  not  incorporated,  would 
impose  upon  citizens  of  other  states  a  tax  not. 
imposed  upon  citizens  of  this  state,  engaged 
in  the  same  kind  of  business,  and  it  exempts, 
individuals  altogether.    We  are  of  opinion 
that  this  act  applies  only  to  foreign  corpora- 
tions, and  does  not  apply  to  petitioners. 

Our  conclusion  is  (1}  that  there  is  no  stat* 
ute  law  in  this  state,  nor  principle  of  public- 
policy,  which  prohibits  the  citizens  of  thia 
state,  acting  as  individuals,  asBOciationa, 
partnerships,  or  companies,  from  eniraf^ing^ 
in  the  business  of  flre  insurance  without  first 
being  incorporated,  and  that  Uie  citizens  of 
each  of  the  United  States  are  entitled  to  like- 
** privileges  and  immunities;"  (2)  that  the 
state  has  the  right  to  adopt  all  needful  rules- 
and  regulations  which  are  reasonable  to  reg- 
ulate tne  business  of  flre  insurance  in  thls> 
state ;  (8)  that  the  statutory  regulations  which 
are  in  force  in  this  state  apply  to  and  govern 
only  those  companies  or  associations  whidk 
have  been  incorporated  either  by  authority 
of  this  state,  or  some  foreign  state  or  country  • 
(4)  that  petitioners  are  citizens  of  New  York, 
not  incorporated,  and  are  entitled  to  engage- 
in  the  fire  insurance  business  with  the  same 
privileges  and  immunities  as  unincorporated 
citizens  of  this  state ;  (5)  that  there  is  no  law 
which  requires  that  they  shall  be  licensed  to> 
do  business  in  this  state,  and  that  the  auditor 
has  no  authority  to  issue  such  license. 

It  follows,  although  from  different  princi- 

f^les,  that  the  city  court  did  not  err  in  refus- 
ng  to  grant  the  writ  of  mandamus, 
JJPrmecL 
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1.  A  Judgment  that  one  of  the  parties 
to  an  eleetloa  contest  Is  the  duly 
elected  offlcer,  and  that  he  h  entitled  to  the 
office  on  performing  necessary  acts,  is  not  a 
judgment  in  which  an  election  has  been  **an- 
nulled  and  set  aside,*'  within  Oen.  Stat.  1 1609,  re- 
quiring the  appeai  in  such  case  to  be  taken  with- 
in thirty  days. 

8.   Ballots  lk*oai  whlOh  the  Inspectors 

have  vninteiitloiiallj  omitted  to  take 

— 

NCTK-rSee  also  ease  of  Dennis  v.  Oaughlin  (Kev  J 
IS  L.  B.  A.  TBI,  as  to  marks  on  ballota 
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the  strips  eontaining  the  Biuabers*  a» 

required  by  Btat.  1801«  chap.  40,  S  Si,  will  not 
be  rejected  under  the  provision  of  S  SB,  that 
any  ballot  upon  which  appear  ^hiamea,  words,  or 
marlu,  written  or  printed,**  except  as  jvovided  li» 
the  act,  shall  not  be  counted. 

(JBeOsnap*  J^  dttaenufrom  PropotlHon  Ai 

(September  8T,  1808J 

APPEAL  b^  contestee  from  a  Judgment  of 
the  District  Court  for  Humboldt  Goonty 
in  favor  of  contestant  in  a  proceeding  brought 
to  contest  the  right  of  contestee  to  the  office  of 
DistriotAttorney  for  Humboldt  County.  Be* 
verted. 
The  facts  are  stated  in  the  opinion. 
Meesn,  Thomas  E.  Haydon  and  R. 
Clarke  for  appellant 
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Mr.  Da,vid  S.  Tnimjui»  for  respondent: 

After  the  judgment  of  the  court  is  rendered 
Against  conteBtee  the  strong  presumption  is, 
which  if  left  without  an  appeal  within  thirty 
days  becomes  conclusive,  that  he  is  not  the  le- 
gally elected  officer  to  the  office  which  is  being 
contested. 

Steel  V.  SUel,  1  Nev.  27. 

The  intention  in  contested  election  laws  Is 
that  it  is  a  summary  remedy  to  speedily  deter- 
mine who  are  the  duly  elected  officers  of  the 
people. 

Webster  y.  BymtB,  84  Cal.  277;  KeUer  t. 
Chapman,  Id.  685. 

When  the  office  becomes  vacant  the  contestee 
has  lost  his  rights  to  appeal,  or  move,  or  do 
anything  in  the  action,  as  the  vacating  the  of- 
fice by  his  failure  to  act  within  the  statutory 
period  extinguishes  his  rights  because  he  has 
brought  no  suit  or  action,  and  is  only  before 
the  court  by  his  attempted  appeal. 

Minor  v.  Kidder,  48  Cal.  229;  BayaU  t. 
Tlumias,  28  Gratt.  180,  26  Am.  Rep.  888;  Vir- 

r'nia  db  T,  R,  (Jo,  t.  Ormtby  County  Oamrs. 
Nev.  341;  Gillette  v.  Sharp,  7  liev.  245; 
8aunder9  v.  Haynes,  18  Gal.  145;  Qerrard  t. 
OaVagher,  11  Nev.  386. 

Where  the  statute  gives  a  special  right  or 
remedy,  it  must  be  followed  and  the  proceed- 
ings in  contested  election  cases  are  substan- 
tially different  from  any  common-law  remedy. 

Inorpe  v.  Schooling,  7  Nev.  15;  Arnold  v. 
Stetendon,  2  Nev.  284;  State  v.  Washoe  County 
Comrg,  6  Nev.  108;  Torreyeon  v.  State  Board 
tf  Examiners,  7  Nev.  19;  Dorsey  v.  Barry,  24 
Cal.  449;  People  v.  Bosborough,  29  Cal.  416. 

The  position  that  this  is  a  "case"  within  the 
meaning  of  the  Constitution  and  laws  of  this 
state  ia  erroneous. 

Dorsey  v.  Barry,  supra;  Hayne,  New  Trial 
&  Appeal,  §  172. 

There  should  be  a  dimlnntlon  of  the  record 
In  this  case  by  striking  out  the  statement  on 
motion  for  a  new  trial  and  everything  but  the 
Judgment  roll 

Hayne,  New  Trial  &  Appeal,  &  6;  Dorsey  v. 
Barry,  supra;  Casgrave  v.  Eowland,  24  CaL 
457. 

When  onr  legislature  adopted  the  California 
law  and  did  not  make  any  provision  for  a  new 
trial  being  had  in  these  special  prooeedinn, 
there  can  be  no  doubt  of  the  intention  of  the 
legislature  of  this  state,  and  that  was,  that 
there  should  be  no  new  trial  had. 

MeLane  v.  Abrams,  2  Nev.  199;  State  v. 
Bobey,  8  Nev.  312;  WiUiams  v.  Glasgow,  1  Nev. 
588;  State  v.  Parkinson,  5  Nev.  24;  Gould  v. 
Wise,  18  Nev.  254. 

If  it  were  permissible  to  leave  the  strip  con- 
taining the  number  upon  it  on  the  ballot,  when 
there  n  a  like  number  on  the  stnb,  it  would 
render  this  an  unconstitutional  act 

WiUiams  v.  SUin,  88  Ind.  89,  10  Am. 
Rep.  97. 

Belknapt  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  election  contest.  The  parties 
were  candidates  for  the  office  of  district  at- 
torney for  Humboldt  countv  at  Uie  general 
election  of  November,  1894.  Accoraing  to 
the  official  returns.  Gen.  Buckner  received  the 
highest  number  of  votes,  and  a  certificate  of 
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his  election  was  issued.  Thereafter  a  contest 
was  inaugurated  by  respondent,  Lynip,  and 
such  proceedings  had  as  resulted  in  a  Judg- 
ment of  the  district  court  In  his  favor,  and 
against  Buckner.  A  motion  for  a  new  trial 
was  made  In  the  district  court  by  appellant, 
and  denied  by  that  court ;  and  from  the  Judg- 
ment, and  tfie  order  denying  the  motion  for 
new  trial,  this  appeal  Is  taken.  Respondent 
moves  in  this  court  to  dismiss  the  appeal 
upon  the  ground  that  it  was  not  taken  within 
the  time  required  by  the  statutes  of  the  state 
for  an  apoeal  to  be  taken  in  election  contests. 
The  motfon  Is  made  upon  the  provisions  of 
section  46  of  the  Act  relating  to  elections 
(Gen.  Stat,  g  1569),  which  reads  as  follows : 
**  1569.  Sec.  46.  Whenever  an  election  shall 
be  annulled  and  set  aside  by  Uie  Judgment 
of  the  district  court,  and  no  appeal  has  been 
taken  therefrom  within  thirty  days,  such 
certificate.  If  any  has  been  issued,  shall 
thereby  be  rendered  void,  and  the  office  be- 
come vacant. "  The  Judgment  was  rendered 
February  20, 1895.  The  motion  for  new  trial 
was  denied  upon  the  11th  day  of  May, — more 
than  thirty  days  thereafter.  The  Judgment 
was  to  the  effect  that  Lynip  was  the  duly 
elected  district  attorney  of  Uie  county,  and, 
upon  his  doing  the  acts  required  by  the 
statutes  to  be  done  in  such  cases,  was  entitled 
to  the  office,  etc.  This  judgment  is  not  one 
in  which  an  election  has  been  annulled  and 
set  aside.  The  result  of  the  election  has  been 
reversed  in  this :  that  Lynip,  who  was  shown 
by  the  returns  to  the  board  of  county  com- 
missioners to  have  been  defeated,  was  de- 
clared elected  by  the  judgment  of  the  district 
court.  But  the  election  itself  has  neither 
been  annulled  nor  set  aside,  but,  on  the  con- 
trary, it  has  been  upheld.  If  It  had  been 
annulled,  the  statute  declares,  the  office  be- 
comes vacant,  and,  if  there  is  a  vacancy, 
it  must  be  filled  as  required  by  law.  We 
do  not  understand  counsel  to  admit  that  a 
vacancy  does  exist,  but  if  the  provisions 
above  quoted  are  applicable  to  this  case,  and 
the  election  has  been  annulled,  a  vacancy  in 
the  office  must  be  the  result. 

Our  attention  has  been  called  to  the  mean- 
ing of  the  words  ''annulled  and  set  aside,** 
as  employed  in  section  1561,  Gen.  Stat  The 
section  is  as  follows:  **  1561.  Sec.  88.  When 
any  election  held  for  an  office  exercised  in 
and  for  a  county.is  contested  on  account  of 
any  malconduci*  "on  the  part  of  the  board 
of  inspectors  of  any  precinct,  or  any  member 
thereof,  the  election  shall  not  be  annulled  and 
set  aside  upon  any  proof  thereof,  unless  the 
rejection  of  the  vote  of  such  precinct  shall 
change  the  result  as  to  such  office  in  the 
remaining  vote  of  the  county."  This  pro- 
vision is  unimportant  to  the  matter  in  hand. 
It  states  a  principle  applicable  to  all  election 
contests;  that  is  to  say,  that  the  person 
officiallv  declared  elected  shall  not  be  dis- 
turbed by  vain  and  fruitless  contests,  and, 
unless  a  different  result  of  the  election  can 
be  reached,  his  election  shall  not  be  con- 
tested. 

Respondent  also  moves  the  court  to  strike 
out  all  of  the  record  in  the  case,  except  the 
Judgment  roll,  upon  the  ground  that  the  dis- 
trict court  had  no  Juriralction  of  the 
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after  the  entry  of  the  judgment.  The  statute 
relating  to  elections  (sections  1524  et  9eq., 
Qen.  Stat.)  confers  original  Jurisdiction 
upon  district  courts  In  this  class  of  cases 
(sec.  1568) ,  and  proTides  that  a  certified  copy 
of  the  Judgment  of  the  supreme  court  may 
be  used  as  proof  in  certain  cases ;  but,  with 
these  exceptions,  it  is  silent  upon  the  sub- 
ject. Nothing  is  said,  in  direct  terms,  upon 
the  subject  of  new  trials  or  appeals;  and, 
under  these  circumstances,  we  must  look  else- 
where for  the  mode  of  procedure.  The  clyil 
practice  act  was  adopted  long  before  the 
passage  of  the  act  relating  to  elections.  It 
provides  a  mode  for  review  upon  motion 
for  new  trial  or  appeal  in  all  cases  tried  by 
district  courts,  and,  in  enacting  the  election 
law,  it  was  unnecessary  to  provide  for  any 
further  mode  of  procedure  than  the  practice 
act  furnished.  The  decisions  from  OaJlfomia 
to  which  we  have  been  referred  are  in- 
applicable to  our  statute  concerning  con- 
tested elections. 
I%e  motiofu  are  denied, 

Blfl^owt  Ch.  J.,  and  Boanifield,  J., 
concur. 

On  ihs  Merits, 

Big^lowt  Ch.  J.,  delivered  the  opinion 
of  the  court : 

The  contestant  and  contestee,  whom,  for  con- 
venience, we  shall  call  plaintiff  and  defend- 
ant, were  rival  candidates  for  the  office  of 
district  attorney  of  Humboldt  county  at  the 
election  of  1894.  Upon  the  returns,  as  can- 
vassed by  the  board  of  county  commissioners, 
the  defendant  had  a  majority  of  five  votes ; 
but,  upon  the  trial  of  this  contest  in  the  dis- 
trict court,  it  was  found  liiat  the  plaintiff 
had  received  three  more  votes  than-  his  op- 
ponent, and  he  was  accordingly  declared 
elected.  From  this  judgment,  and  an  order 
refusing  a  new  trial,  defendant  appeals. 

In  Rebel  Creek  precinct,  in  that  county,  it 
appears  that  defendant  received  fifteen  votes ; 
the  plaintiff,  one ;  and  another  candidate  (H. 
Warren),  twelve.  The  court  rejected  all  the 
votes  of  that  precinct,  cast  under  the  follow- 
ing circumstances :  The  ballots  were  printed, 
as  required  by  law,  with  a  strip  on  the  left 
side,  Intendea  for  a  stub,  separated  from  the 
ballot  proper  by  a  perforated  line,  and  with 
a  like  strip  on  the  right  side,  also  separated 
by  a  perforated  line.  Upon  each  of  these 
strips  the  number  of  the  ticket  was  printed. 
By  some  accident  the  binding  of  the  stubs 
into  book  form  had  become  broken,  per- 
mitting the  ballots  to  separate  into  loose 
sheets.  When  a  voter  applied  for  a  blank 
ballot,  the  entire  sheet  was  given  him  by  the 
inspectors,  including  the  stub,  which  should 
have  been  separated  from  the  ballot,  and  re- 
tained by  the  inspectors.  When  the  ballot 
was  returned  to  them  for  deposit  in  the  ballot 
box,  the  inspectors  removed  the  strip  in- 
tended for  a  stub,  but  failed  to  remove  the 
other  strip.  It  is  not  charged  that  this  was 
done  by  the  inspectors  fraudulently  or  in- 
tentionally, and  the  evidence  is  clear  and 
uncontradicted  that  it  was  the  result  of  a 
mistake  upon  their  part ;  thev,  and  apparently 
every  one  connected  with  the  election,  sup- 1 
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posing  that  they  had  removed  evervthinic 
from  the  ballot  that  the  law  required  to  be 
removed.  It  does  not  appear  when  the  mis- 
take was  discovered,  but  certainly  not  until 
after  the  polls  had  closed.  Our  statute* 
adopting  what  is  popularly  known  as  tho 
''Australian  Ballot  Law"  (Stat.  1891,  chap. 
40,  §  11),  provides  that  the  secretary  of  stata 
shall  furnish  to  the  county  clerks  the  paper 
on  which  the  ballots  are  to  be  printed,  which 
is  to  be  watermarked  with  a  design  to  be 
chosen  by  the  secretary.  Th^  ballots  are  te 
be  printed  under  the  d,irection  of  the  countr 
clerks.  They  are  to  contain  the  names  of  aft 
candidates  whose  nomination  has  been  cer- 
tified  and  filed  according  to  the  provisions 
of  the  act,  and  no  other  name.  The  names 
are  to  be  arranged  under  the  designation  of 
the  office,  and  the  political  designation  of 
each  candidate  is  to  be  printed  opposite  his 
name.  When  a  ballot  is  handed  to  a  voter, 
the  number  of  the  ballot  is  to  be  vrritten  on 
the  regisUy  1  ist,  opposite  his  name.  He  must 
prepare  his  ballot  by  marking  with  a  black 
lead  pencil  a  cross  or  X  after  the  name  of  the 
person  for  whom  he  intends  to  vote.  Upon 
nanding  the  ballot  to  the  inspector,  that 
officer  ^ shall  separate  the  strip  bearing  the 
number  from  the  ballot,  and  shall  deposit 
the  ballot  in  the  ballot  box."  Sections  84 
and  36  of  the  Act,  read  as  follows : 

''Sec.  24.  No  ballot  shall  be  deposited  lo 
the  ballot  box  unless  the  watermark,  as  here- 
inbefore provided,  appears  thereon,  and  un- 
less the  slip  containing  the  number  of  the 
ballot  has  been  removed  therefrom  by  the 
inspector. " 

''Sec.  96.  In  counting  the  votes  any  ballot 
not  bearing  the  watermark  as  provided  in  this 
act  shall  not  be  counted,  but  such  ballot 
must  be  preserved  and  returned  with  the  other 
ballots.  When  a  voter  marks  more  names 
than  there  are  persons  to  be  elected  to  an 
office,  or  if  for  any  reason  it  is  impossible 
to  determine  the  voter's  choice  for  any  office* 
his  vote  for  such  office  shall  not  be  counted. 
Any  ballot  upon  which  appear  names, 
words,  or  marks  written  or  printed,  except 
as  in  this  act  provided,  shall  not  be  counted. " 

Any  officer  wilfully  neglecting  or  refusing 
to  perform  any  duty  devolved  upon  him  by 
the  act  is,  upon  conviction,  to  be  imprisoned 
in  the  state's  prison  for  from  one  to  five 
years. 

It  will  be  noticed  that  the  statute  does  not 
expressly  direct  that  a  ballot  upon  which 
this  strip  has  been  left  shall  not  be  counted, 
but  these  ballots  were  rejected  upon  the 
ground  that  thev  came  within  the  latter  part 
of  section  26,  which  inhibits  the  counting  of 
ballots  "upon  which  appear  names,  words, 
or  marks  written  or  printed,  except  as  in  this 
act  provided ;"  and  this  is  the  point  to  be 
determined  upon  the  appeal,  so  far  as  thej 
are  concerned.  It  Is,  perhaps,  a  close  ques- 
tion, and  one  upon  which  courts  and  judges 
may  easily  disagree.  It  is  to  be  observed  that 
the  voters  of  this  precinct  were  tliemselves 
in  no  wise  In  fault.  They  possessed  every 
qualification  for  voting,  ana  had  complied 
with  every  requirement  of  the  law  as  to 
registration,  marking  their  ballots,  etc.  ;  and 
it  is  earnestly  pressed  upon  us  by  defend* 
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ant's  counsel  that  if  this  law  is  to  be  con- 
strned  as  preventing  the  counting  of  their 
▼otea,  either  for  the  wilful  fraud  or  innocent 
mistake  of  the  inspectors  in  not  removing 
the  slip,  it  is  unconstitutional,  within  the 
principles  of  Stinaon  ▼.  Sweeney,  17  Nev.  800 ; 
I)avi€9  y.  McKeeby,  6  Nev.  »69 :  Clayton  v. 
Hdrrie,  7  Nev.  64,  and  similar  cases.  Bee 
also  MoyerY,  Van  De  Vanter  (Wash.)  29  L. 
R.  A.  670  (recently  decided).  As  we  are, 
however,  of  the  opinion  that  that  is  not  the 
correct  interpretation  of  the  act,  it  is  unneces^ 
sary  to  consider  this  argument  any  further 
than  as  it  throws  light  on  the  proper  con- 
struction of  the  statute.  It  seems  to  us  that 
ballots  cast  under  the  circumstances  existing 
here  should  not  be  rejected,  and  we  will  now 
state,  as  briefly  as  possible,  the  reasons  upon 
whidi  our  conclusion  is  based : 

The  right  of  voting,  and,  of  course,  of  hav- 
ing the  vote  countd,  is  one  of  most  tran- 
scendent importance,— the  highest  under  our 
form  of  government.  **That  one  entitled  to 
vote  shall  not  be  deprived  of  the  privilege 
by  the  action  of  the  authorities  is  a  funda- 
mental principle."  Oooley,  Const.  Lim.  6th 
ed.  775.  We  need  not  go  outside  the  de- 
cisions just  cited  from  our  own  court,  to  show 
how  jealously  this  right  is  guarded.  But 
while  the  legislature  cannot  directly  deprive 
the  elector  of  this  privilege,  section  6,  article 
2,  of  the  Constitution  specially  authorizes  it 
to  enact  laws  for  the  registration  of  electors, 
to  preserve  the  purity  of  elections,  and  to 
regulate  the  manner  of  holdinfl:  and  making 
returns  of  the  same.    Such  laws  will  neces- 

rily  sometimes  have  the  effect  of  prevent 


ins  the  elector  from  voting.  For  instance, 
a  law  for  the  registration  of  voters,  to  be 
effectual,  must  provide  that  one  not  registered 
shall  not  vote;  and,  to  guard  the  purity  of 
the  elections,  it  may  require  him  to  mark  his 
ballot  in  a  certain  way.  and  to  comply  with 
many  other  conditions.  But  in  all  these 
matters  the  voter  had  the  privilege  of  voting, 
by  a  compliance  with  the  law.  and  bis  failure 
to  do  so  is  somewhat  owing  to  his  own  negli- 
gence or  misfortune.  Whether  he  can  also  be 
deprived  of  it  through  the  fraud,  negligence, 
or  mistake  of  others  would  involve  the  con- 
stitutional question  suggested,  and  upon 
which  we  find  it  unnecessary  to  pass  in  this 
case.  At  least,  this  great  constitutional  rifht 
is  not  to  be  taken  from  him  upon  any  doubt- 
ful construction  of  a  statute.  Assuming  the 
constitutionality  of  the  law,  before  it  should 
be  construed  to  work  bis  disfranchisement  .it 
must  be  clear  that,  under  the  circumstances 
then  existing,  the  legislature  intended  such 
to  be  the  case.  The~  spirit  in  which  such 
laws  are  to  be  construed  is  well  stated  by 
Andrews,  Ch.  J.,  in  Taloott  v.  PhiUrrick,  59 
Conn.  485.  10  L.  R.  A.  150,  as  follows :  **  All 
statutes  tending  to  limit  the  exercise  of  the 
elective  franchise  b^  the  citizen  should  be 
liberally  construed  in  his  favor,  and  unless 
a  ballot  comes  within  the  letter  of  the  pro- 
hibition against  a  particular  kind  of  a  ballot, 
it  should  be  counted.  A  great  constitutional 
privilege — the  highest  under  the  govern- 
ment— is  not  to  be  taken  away  on  a  mere 
technicality,  but  the  most  liberal  intendment 
should  be  made  in  support  of  the  elector's 
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action  whenever  the  application  of  the  com- 
mon-sense rules  which  are  applied  in  other 
cases  will  enable  the  courts  to  understand 
and  render  i  t  effectual . "  ''All  statutes  tend  - 
ing  to  limit  the  citizen  in  his  exercise  of 
this  right  should  be  liberally  construed  in 
his  favor.  Unless  the  ticket  comes  within 
the  letter  of  the  prohibition,  it  should  bo 
counted."  Owne  v.  8taU,  64 Tex.  500,  509. 
To  the  same  effect  are  State  v.  Saeoon,  80  Fla. 
668,  18  L.  R.  A.  721 ;  State  v.  PhiUipe,  68 
Tex.  890,  61  Am.  Rep.  646 ;  Boyd  v.  MUU, 
58  Kan.  694,  25  L.  R.  A.  486 ;  KeUoog  v. 
Hickman,  12  Colo.  256 ;  Bou>eT9  v.  Bmiih,  111 
Mo.  61,  16  L.  R.  A.  754 ;  Parvin  v.  Wifnberg, 
180  Ind.  561,  15  L.  R.  A.  775;  State  v. 
RueM,  84  Neb.  116,  15  L.  B.  A.  740 ;  Staek- 
poU  T.  HaUdhan  (Mont.)  28  L.  R.  A.  502. 
Laws  are  also  to  be  construed  According  to 
their  spirit  and  meaning,  and  not  merely  ac- 
cording to  their  letter.  ''It  is  a  familiar 
canon  of  construction  that  a  thing  which  is 
within  the  intention  of  the  makers  of  a  stat- 
ute is  as  much  within  the  statute  as  if  it  were 
within  the  letter,  and  a  thing  which  is  within 
the  letter  of  the  statute  is  not  within  the 
statute,  unless  it  be  within  the  intention  of 
the  makers."  Rigge  v.  Palmer,  115  N.  T. 
506,  6  L.  R.  A.  840.  "It  is  one  of  the  great 
maxims  of  interpretation  to  keep  always  in 
view  the  general  scope,  object,  and  purpose 
of  the  law,  rather  than  its  mere  letter.* 
RuUedge  v.  Crawford,  91  Cal.  588.  18  L.  R. 
A.  761.  "  A  rigid  and  literal  reading  would, 
in  many  cases,  defeat  the  very  object  of  the 
statute,  and  would  exemplify  the  maxim  that 
*the  letter  killeth,  while  the  spirit  keepeth 
alive. '  Every  statute  ought  to  be  expounded, 
not  according  to  the  letter,  but  according  to 
the  meaning.  .  .  .  And  the  intention  is 
to  govern,  although  such  construction  may 
not,  in  all  respects,  agree  with  the  letter  of 
the  statute."  The  reason  and  object  of  a 
statute  are  a  clue  to  its  meaning,  and  the 
spirit  of  the  law  and  the  intention  of  its 
makers  are  diligently  to  be  sou^t  after,  and 
the  letter  most  bend  to  these.  Tracy  v.  Troy 
A  B,  R.  Co.  88  N.  T.  488,  487,  98  Am.  Dec. 
54.  This  meaning  is  undoubtedly  to  be  as* 
certained  from  the  language  of  the  act, 
viewed  in  the  light  of  the  circumstances 
under  which  it  is  used.  If  plain  and  un- 
ambiguous, it  must  be  construed  as  it  reads, 
no  matter  how  unreasonable  its  operation  may 
be.  But  as  it  is  not  to  be  presumed  that  the 
legislature  intended  to  enact  an  unreasonable 
or  unjust  law,  where  such  would  be  the  result 
of  its  operation,  if  construed  in  a  certain  way, 
and  the  language  is  not  positive  and  direct 
to  that  effect,  it  is  the  duty  of  the  courts  to 
cast  about  to  see  if  it  is  not  susceptible  of 
some  other  construction,  snd  in  doing  this 
they  should  consider,  not  only  the  language 
used  in  some  particular  section,  but  the 
whole  scope  and  purpose  of  the  act,  and 
adopt,  if  possible,  such  a  construction  as  will 
harmonize  the  various  sections  with  this  pur- 
pose, and  with  the  demands  of  justice. 

What  were  the  object  and  purpose  of  the 
enactment  of  the  Australian  ballot  law,  the 
essential  features  of  which  have  now  been 
adopted  by  nearly  every  state  in  the  Union? 
This  question  has  often  been  answered  by 
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the  coarts,  and  sometimefl  in  langaage  that 
we  sball  Dot  attempt  to  improve  upon.  In 
one  case  the  supreme  court  of  Connecticut 
Baid :  **  The  object  of  the  Statute  of  1889  is 
obvious.  It  IB  to  secure  an  onest  vote,  cor- 
rectly expressing  public  sentiment,  by  pre- 
venting fraud,  corruption,  and  intimidation. " 
After  speaking  of  certain  provisions  of  the 
Connecticut  law,  the  court  resumed :  ''This 
would  seem  to  effectually  preclude  any  op- 
portunity for  fraud  or  imposition, — corrup- 
tion, by  making  it  impossible  for  any  one 
who  would  bribe  or  otherwise  corrupt  a  voter 
to  know  that  the  required  vote  was  actuallv 
deposited ;  intimidation  by  givine  to  each 
voter  an  opportunity  to  select  and  prepare 
bis  ballot,  and  to  deposit  it  free  from  ob- 
servation, and  in  such  manner  that  no  one  but 
himself  can  possibly  know  how  he  votes  un- 
less he  chooses  to  disclose  it."  Taleott  v. 
PhUbriek,  59  Conn.  473.  478.  10  L.  R.  A. 
160.  In  another  case  it  was  said  :  **  A  study 
of  the  statute  upon  the  subject  of  elections 
leaves  no  doubt  that  its  purpose  is  to  secure 
a  fair  expression  of  the  will  of  the  electors 
of  the  state,  by  secret  ballot,  uninfluenced  by 
bribery,  corruption,  or  fraud.  The  disfran- 
chisement of  whole  precincts  by  reason  of  an 
honest  mistake  on  the  part  of  election  officers 
is  inconsistent  with  this  purpose."  Parnn 
V.  Wimberg,  180  Ind.  571.  15  L.  R.  A.  775. 
And  again :  ''The  evident  intent  of  this  pro- 
vision was  to  provide  against  voters  marking 
the  individual  ballot  which  they  cast,  in 
such  manner  as  to  distinguish  it. "  Lindstrom 
V.  Manistee  County  Canhueert,  94  Mich.  471, 
19  L.  R.  A.  171. 

This  being  the  object  of  the  law,  It  should 
be  so  construed  as  to  remedy  the  evil  against 
which  its  provisions  are  directed,  and,  at  the 
same  time,  not  to  disfranchise  voters  further 
than  is  necessary  to  attain  that  object.  It 
would  be  almost  the  work  of  omniscience  to 
enact  a  law  in  such  language  that  it  would 
not,  under  any  circumstances,  do  more  nor 
less  than  was  intended  by  the  lawmaker. 
Even  words  most  carefully  chosen  will,  in 
some  unanticipated  situation,  overrun  that 
intention,  and  in  others  fall  short  of  it.  It 
is  the  duty  of  the  courts  to  keep  that  inten- 
tion, once  it  is  ascertained,  steadily  in  view, 
and  to  endeavor  to  apply  the  law  where  it 
was  intended  to  apply,  and  to  except  those 
cases  where  it  was  not.  It  being,  then,  the 
purpose  of  the  law  to  effectually  prohibit  and 
prevent  intimidation  and  vote  buying,  all  its 
provisions  were  enacted  with  that  end  in 
view.  Where  it  is  forbidden  to  count  bal  1  ots 
containing  names,  words,  or  marks  other  than 
those  provided  for  in  the  act,  notwithstand- 
ing the  generality  of  the  language,  only  such 
as  tend  to  distinguish  the  ballots  were  in- 
tended, and  such  as  were,  or  may  have  been, 
placed  upon  the  ticket  for  that  purpose.  For 
instance,  all  nominations  for  state  offices  are 
to  be  filed  in  the  office  of  the  secretary  of 
state,  and  he  is  to  certify  them  to  the  various 
county  clerks.  It  certainly  never  was  in- 
tended that  if  he  should,  either  by  inadvert- 
ence or  design,  certify  the  name  of  a  person 
who  had  not  been  nominated,  and  which  was 
therefore  wrongfully  printed  upon  the  bal- 
lots, this  should  invalidate,  and  require  the 
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rejection  of,  every  vote  cast  in  the  state ;  and 
vet  this  would  be  the  result  of  a  strict  ad- 
herence to  the  letter  of  the  law.  for  it  would 
be  a  name  on  the  ballot  not  provided  for  bj 
the  act.  The  same  may  be  said  of  the  wrong- 
ful printing  of  a  name  on  the  ballots  bj 
order  of  the  county  clerk,  or  the  insertion 
by  the  printer  of  a  word  or  mark  not  pro- 
vided for  by  the  law,  and  which  would  be 
on  all  tickets  alike.  This  would  In  no  man- 
ner tend  to  distinguish  one  ballot  from  an- 
other, and  could  not  be  used  for  a  fraudulent 
purpose.  Such  a  word  or  mark  would  not  be 
within  the  spirit  of  the  law,  although  within 
its  letter;  and  in  such  case  the  law  should 
be  liberally  construed  in  favor  of  the  voter, 
and  not  so  as  to  disfranchise  a  whole  county. 
This  simply  illustrates  the  proposition  tJ^t 
there  are  situations  in  which  the  legislature 
could  not  have  intended  that  ballots  with 
forbidden  words  or  m&rks  upon  them  should 
not  be  counted.  They  are  instances  of  where 
the  language  has  overrun  the  intention.  But 
in  the  case  we  have  to  deal  with  here  the 
marks  upon  the  ballots  (admitting  that  marks 
upon  the  strip  attached  to  the  ballot  are  marks 
upon  the  ballot  itself,  as  is  doubtless  within 
the  intention,  if  not  the  letter,  of  the  law), 
although  not  placed  thereon  intentionally, 
nor  with  the  voters*  knowledge  or  consent, 
are  such  as  to  identi fy  the  ballots.  Does  this 
alter  the  case?  Under  the  circumstances 
existing  here,  could  this  fact  have  been  used 
for  the  purposes  of  intimidation  or  bribery? 
It  is  not  possible  to  intimidate  a  man  into 
voting  for  men  or  measures  against  his  will, 
unless  he  has  reason  to  believe  that  if  he  does 
not  so  vote  it  will  become  known  to  the  In- 
timldator.  Here  the  voter  knew  that  if  the 
law  was  complied  with  no  one  could  ever 
ascertain  how  he  had  voted.  It  Is  not  shown 
that  any  knew  that  it  was  not  being  complied 
with,  and  in  fact  the  fair  inference  from  the 
testimony  is  that  it  was  not  known  to  any  one 
until  after  the  polls  had  closed.  All  sup- 
Dosed  that  the  slips  were  being  removed,  and 
it  follows  that  none  could  have  been  in- 
timidated by  the  fact  that  they  were  left  on 
the  ballots.  But  the  principal  reason  for 
forbidding  these  distinguishing  marks  was 
undoubtedly  to  defeat  bribery.  It  was  be- 
lieved that  the  vote  buyer  would  not  invest 
money  in  the  purchase  of  votes  if  there  was  no 
way  bv  which  he  could  ascertain  whether  the 
voter  had  voted  as  agreed.  The  only  way  in 
which  this  could  be  done  by  means  of  marks 
would  be  by  some  mark  being  placed  upon 
the  ballot  which  had  been  agreed  upon  be- 
tween them ;  and  it  must  be  done  either  bjr 
the  voter  himself,  or  by  some  one  else  with 
his  knowledge  and  consent.  It  is  clear  that 
this  slip  was  left  on  the  ballots  accidentally, 
and  not  for  any  such  purpose  as  that ;,  and 
therefore  it  is  not  within  the  spirit  or  mean- 
ing of  the  law,  so  far  as  corruption  is  con- 
cerned. By  the  blunder  of  the  inspectors, 
the  strips  and  numbers  were  left  upon  the 
ballots,  whereby  it  was  possible  to  ascertain 
just  how  each  one  had  voted.  This  was  done 
unintentionally,  and  without  the  voters* 
knowledge.  Consequently,  as  we  have  tried 
to  show,  it  could  not  have  been  made  the 
means  of  intimidation,  nor  the  agent  of  oor- 
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ruptioD.  But  by  reason  of  it,  without  being 
4ita)l  in  fault  themselves,  the  voters  have  in- 
curred  all  the  odium  and  disadvantage  of  hav- 
ing the  knowledge  of  how  thev  voted  made 
public.  What  reason  can  there  be  for  adding 
to  Uieir  punishment  that  of  disfranchisement? 
To  so  bold  would  be  like  piling  Ossa  upon 
Pel  ion,  and,  it  would  seem,  was  clearly  not 
Intended  by  the  law.  To  hold  that  it  was, 
-would  be  not  to  liberally  construe  the  act  in 
favor  of  the  voter,  but  strictly  against  him. 
In  addition  to  what  we  have  said  of  the 
«cope  and  spirit  of  the  ballot  law,  we  think 
there  is  that  in  the  letter  of  the  act  which 
strengthens  our  conclusion  very  much.  By 
section  24,  already  quoted,  it  is  provided  that 
no  ballot  shall  be  placed  in  the  ballot  box 
upon  which  the  watermark  does  not  appear, 
nor  from  which  the  slip  has  not  been  re- 
moved. But,  while  section  26  provides  that 
ballots  found  in  the  box  not  bearing  this 
watermark  shall  not  be  counted,  it  says  noth- 
ing about  the  slip  beinc  left  on.  Consider- 
ing the  luxtaposition  of  those  terms  in  sec- 
tion 24,  it  ishardlv  probable  that  the  omission 
to  mention  the  slip  in  section  26  was  ac- 
cidental. If  not,  it  clearlv  indicates  an  in- 
tention that  leaving  the  slip  on  should  not 
cause  the  rejection  of  the  ballot.  There  is 
xeason,  too,  why  such  a  distinction  should 
be  made.  If  a  citizen  votes  a  ballot  not 
■bearing  the  watermark,  he  is  somewhat  in 
fault  himself;  and,  besides,  there  could  be 
4>ut  one  purpose  for  substituting  such  a  bal- 
lot for  one  that  was  genuine,  and  that  would 
i}e  fraud.  On  the  other  hand^  the  slip  is  to 
he  removed  by  the  inspector  after  the  ticket 
is  surrendered  to  him,  and  with  this  the  voter 
has  nothing  to  do ;  and  very  often,  as  in  this 
case,  it  might  be  left  on  the  ballot  bv  over- 
sight or  accident.  In  this  connection  we 
quote  from  the  recent  decision  by  the  supreme 
court  of  Washington,  already  mentioned. 
Speaking  of  the  decisions  that  have  been 
Tendered  under  the  ballot  laws  of  the  different 
states,  the  court  said :  ''These  cases  cannot 
all  be  harmonized,  but  the  general  trend 
tberei>f  has  been  to  recognize  a  clear  distinc- 
tion between  those  things  required  of  the  in- 
•dividual  voter  and  those  imposed  upon  elec- 
tion officers.  There  is  a  disposition  to  hold 
the  former  valid  and  mandatory;  but  where 
there  has  been  a  substantial  compliance  with 
the  law  on  the  part  of  the  individual  voter, 
and  it  is  made  to  appear  that  there  has  been 
in  fact  an  honest  expression  of  the  popular 
will,  there  is  a  well-defined  tendency  to  sus- 
tain the  same,  although  there  may  have  been 
a  failure  to  comply  with  some  of  the  specific 
provisions  of  the  law  upon  the  part  of  the 
election  officers,  or  some  of  them."  Moyer 
V.  Van  De  Vanter  (Wash. )  29  L.  R.  A.  670. 
In  that  case  the  law  required  the  inspector, 
•or  one  of  the  judges,  to  write  his  initials  on 
the  ballot  before  it  was  delivered  to  the  voter, 
and  directed  that  any  ballot  not  beariug  those 
initials  should  be  void,  and  not  be  counted. 
But  it  was  held  that  tiie  law  was  unconsti- 
Intional,  and,  where  the  officials  had  failed 
to  so  mark  any  of  the  ballots  of  a  precinct, 
that  they  should  still  bo  counted.  There 
are  decisions  conflicting  with  the  views  we 
4iave  expressed,  but  we  believe  the  greater 
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in  number,  and  the  better-considered  cases, 
su  pport  our  ooncl  usi ons.  We  have  examined 
them  all,  but  it  would  be  an  endless  and  un- 
profitable task  to  review  them,  and  we  shall 
not  attempt  it.  Our  conclusion  concerning 
these  ballots  renders  it  unnecessary  to  pass 
upon  the  other  ballots  objected  to  by  ap- 
pellant. 

Judgment  and  order  rtfueing  a  new  trial  r4» 
vensd,  and  cause  remanded. 

Boanifield*  J.,  concurs. 


_«  J.,  dissenting: 
The  law  of  1891  directs  that  the  number 
of  each  ballot  shall  be  the  same  as  that  of  the 
corresponding  stub  (sec  12,  chap.  40),  and 
that  the  number  of  the  ballot  shall  be  written 
upon  the  registry  list,  opposite  the  name  of 
the  voter  receiving  it  (sec.  19,  chap.  40). 
After  preparing  the  ballot,  it  must  be  de- 
livered to  the  Inspector,  who  shall  separata 
the  strip  bearing  the  number  from  the  ballot, 
and  deposi  t  the  bal  lot  in  the  bal  lot  box .  8ec* 
tion  20,  chap.  40.  At  Rebel  Creek  precinct, 
the  inspector,  through  Ignorance  of  the  law, 
and  not  wilfully,  neglected  to  separate  the 
strip  bearing  the  number  from  the  ballot. 
The  entire  vote  of  the  precinct  was  cast  in 
this  wav.  The  act  of  the  inspector  was  in 
direct  disobedience  to  the  requirements  of  the 
law,  which,  in  section  20,  chapter  40,  de- 
clares that  the  strip  and  number  shall  be 
destroyed  before  the  ballot  is  cast;  and  by 
section  24,  chapter  40,  that  no  ballot  shall 
be  deposited  in  the  ballot  box  unless  the  slip 
containing  the  number  of  the  ballot  has  been 
removed  by  the  inspector.  I  refer  to  these 
provisions,  not  as  authorizing  the  canvassers 
to  throw  out  the  ballots,  but  as  illustrating 
the  intention  of  the  legislature  in  passing  the 
statute  providing  for  a  secret  ballot.  The  pro- 
hibition against  counting  ballots  is  contained 
in  the  twenty-sixth  section  of  the  act,  as  fol- 
lows :  **  Sec.  26.  In  counting  the  votes  any 
ballot  not  bearing  the  watermark  as  provided 
in  this  act,  shall  not  be  counted,  but  such 
ballot  must  be  preserved  and  returned  with 
the  other  ballots.  When  a  voter  marks 
more  names  than  there  are  persons  to  be 
elected  to  any  office,  or  if  for  any  reason  it  is 
impossible  to  determine  the  voter's  choice  for 
any  office,  his  vote  for  such  office  shall  not 
be  counted.  Any  ballot  upon  which  appear 
names,  words,  or  marks,  written  or  printed, 
except  as  in  this  act  provided,  shall  not  be 
counted."  Under  the  last  sentence  of  this 
section  these  ballots  should  not  be  counted. 
The  purpose  of  the  act,  as  expressed  in  its  ti- 
tle, is  **  An  Act  Relating  to  Elections  and  to 
More  Fully  Secure  the  Secrecy  of  the  Ballot. " 
No  act  of  the  inspectors  was  so  well  cal- 
culated to  expose  the  vote  and  defeat  the  in- 
tention of  the  legislature  as  their  neglect  to 
destroy  the  numW  on  the  slip.  Any  person, 
upon  inspection  of  the  registry  list,  could 
have  ascertained  the  vote  of  eacli  elector.  I 
admit  that  if  my  views  are  to  be  adopted  the 
voters  of  the  precinct  at  that  election  will 
be  disfranchised,  but  I  am  confronted  with 
what  I  think  are  clear  and  imperative  pro- 
visions of  law,  incapable  of  judicial  con- 
struction.   Under  the  English  law  of  1873. 
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tbe  presiding  oflScer  at  the  polling  station 
marked  upon  the  face  of  the  ballot  given  to 
each  the  number  of  the  voter  appearing  on 
the  burgess  roll,  which  would  enable  any 
one,  upon  inspection,  to  identify  the  way  in 
which  the  party  had  voted.  It  was  held  that 
these  ballots  were  void,  and  should  not  have 
been  counted ;  but  the  error  did  not  affect  the 
xesult  of  the  election ;  the  prevailing  candi- 
date having  been  elected,  irrespective  of  the 
contested  ballots.  Woodward  t.  Sarsons,  L. 
a.  10  0.  P.  788.  In  Wut  v.  Ban,  58  Mo. 
850,  the  law  of  Missouri  required  the  ballots 
to  be  numbered,  and  provided  that  anv  ballot 
not  numbered  shoala  not  be  counted.  The 
Judffes  of  election,  through  inadvertence, 
neglected  to  number  any  of  the  ballots ;  but 
the  court  held  that  the  statute  was  mandator  v, 
and  all  of  the  l)allots  were  rejected.  The 
court  said :    ''This  case  may  be  a  hard  case 


and  doubtless  Is ;  bat  the  legislatlTe  enact- 
ment is  clear,  and  although  It  may  deprive 
a  portion  of  the  citizens  of  the  county  of  their 
right  to  be  heard  in  the  election  of  a  clerk  at 
one  election,  it  is  better  that  they  should 
suffer  this  temporaiy  privation,  than  that  the 
courts  should  habituate  themselves  to  dis- 
regard or  ignore  the  plain  law  of  the  land  in 
order  to  provide  for  hard  cases."  'In  the 
present  case  the  legislature  has  provided  and 
required  that  the  ballots  shall  be  numbered, 
and  then  provides  in  express  terms  that  no 
ballot  not  numbered  shall  be  counted.  Oao 
we  say  that  such  ballots  shall  be  counted 
without  an  attempt  at  judicial  legislationf 
I  think  not,  and  it  woula  be  a  misapplication 
of  terms  to  say  that  such  a  statute  is  only 
directory. "  For  the^e  reasons  I  dissent  from 
the  Judgment. 
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1.  Creditors  who*  having  instituted 
garnishment  proeeedin^^  in  a  foreipi 
state  to  reaoh  wajres  exempt  by  the  Jaw  of  tbe 


debtor^  domloil,  dismiss  that  garnishment,  Imt 
take  Judgment,  teae  execution,  and  reach  tbe- 
wages  by  Raraishment  on  the  execution  after 
the  iBBuanoe  by  the  courts  of  such  domloll  of  an 
order  restralDfng  them  from  oolleotlnsr  any  ex- 
empt wages  by  **8aid  garnishee  proceedings,**— 
may  be  oompelled  to  refund  to  the  debtor  tho 
exempt  amouDt  reached,  with  Interest. 

8.  A  clause  in  a  Jnd«meat  restraining 
creditors  fh<om  prosecuting 


NOTX.— Inunctions  ogainMt  judgiMntt  in  ifamiih' 

rMfU  |)roceedin0t. 

'  L  NeeeatUy  of  moMng  dtftnu  at  law, 

II.  IniuntitUyM  for  trron  and  irrecmlartties. 

III.  Vaid/ud0m«nt«. 

IV.  Fraud  and  miKtakOm 
V.  PavmenL 

TL  SetMxfF' 
TIL  Jn^nUiofMUihtlialfofortdiUirn, 

The  case  of  Gbiggs  ▼.  Dogtkb  holds  that  where 
an  interlocutory  order  was  made  against  proceed- 
ings by  garDlahment  in  a  foreign  state  to  subject 
exempt  earnings,  and  both  parties  resided  In  the 
state  where  tbe  injunction  ?ras  granted,  and  the  de- 
fendants released  their  garnishment  proceedings 
but  took  judgment  in  their  main  action,  and  upon 
execution  issued  further  garnishment,  the  inter- 
locutory injunction  extends  to  such  subsequent 
garnishment  proceeding?. 

For  an  injunction  against  attachment  proceed- 
ings of  exempt  earnings,  see  noU  to  Thomdike  y. 
Thomdike  (Dl.)  21L.  R.  A«  78. 

It  Is  generally  held  that  relief  will  not  be  granted 
in  equity  against  Judgments  in  garnishment  where 
there  has  been  a  failure  to  make  a  defense  at  law, 
and  this  on  tbe  ground  that  equity  will  not  aid  a 
party  who  has  been  negligent  in  asserting  his  legal 
rights,  and  that  Judgments  at  law  In  garnishment 
cases  are  erroneous,  is  not  sulBcient  ground  for  in- 
terference by  injunction.  8o,  injunctions  will  be 
refused  where  there  Is  an  adequate  remedy  at  law. 
P  On  tbe  other  hand,  equity  will  usually  interfere 
and  enjoin  judgments  in  garnishment  proceedings 
that  are  obtained  by  fraud  or  mistake,  where  com- 
plainant has  not  been  guilty  of  negligenoe,  or  the 
Judgments  are  void,  or  are  paid,  or  there  Is  an 
equitable  defense,  or  where  the  party  has  been  dUI- 
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gent  in  making  his  defense  and  there  Is  no  ade» 
quate  remedy  at  law,  or  where  there  Is  an  eqnlrabio 
or  new  defense  discovered  smce  the  JudgmeaU 

L  NteeuitycfmaMinio  dtftntt  at  low. 

It  Is  the  duty  of  the  garnishee  to  sot  prompOy 
in  making  his  defense,  either  when  sued  by  hla 
original  creditor,  or  when  sued  m  garnishment; 
and  an  injunction  will  not  be  granted  when  there- 
vras  a  failure  on  the  part  of  the  garnishee  to  make 
a  defense  at  law  which  Is  not  excused,  and  this  on 
the  ground  that  the  party  who  Is  negligent  in  as- 
sertiog  his  rights  at  law  is  not  entitled  to  the  aid  or 
a  court  of  eq uity .  Paynter  v.  Bvans,  7  B.  Mon.  iStti 
Oarroll  v.  Parkes,  1  fiaxt.  SOB;  Yarborough  t. 
Thompson,  8  Smedes  ft  M.  281;  Danaher  v.  Prentiss*. 
»  Wis.  811:  Sanders  v.  Usher,  11  Ala.  8Ul 

Especially  where  the  bill  <tf  complaint  does  not 
show  that  the  oomplainant  had  no  effects  in  hla 
possession  belonging  to  the  creditor,  and  therefore 
fails  to  show  that  the  judgment  is  unjust.  Hair  t. 
Lowe,  19  Ala.  04. 

Where  a  sale  under  a  judgment  was  advertised 
for  November,  1871,  and  m  October  a  garnishment 
was  served  against  the  debtor,  and  he  could  have 
answered  in  March,  1872,  that  his  property  bad 
been  sold,  and  that  he  owed  nothing  or  that  he- 
owed  the  balance,  the  failure  to  defend  will  pre- 
vent an  injunction  against  proceedings  under  gar- 
nishment   Oarr  v.  Lee,  ii  Ga.  37S. 

And  the  negligence  of  a  garnishee  in  permittins' 
a  Judgment  of  garnishment,  and  also  a  judgment 
against  him  In  favor  of  his  creditor  In  another  ao. 
tlon,  to  be  taken  without  filing  a  bill  of  inter- 
pleader, prevents  an  mjunction  against  the  judg- 
ment. Yarborough  v.  Thompson,  8  Smedes  h  IC 
281,  41  Am.  Deo.  820. 

Where  complainant  as  garnishee  was  served 
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proecedtonf  wrmliiit  their  debtor  te 
anoUier  etrnte  to  reach  ezem|>t  wecee  **90  long  m 
pteintJff  remalDfl  a  vesideDt  of  thie  itete,**  If  to- 
oorreot,  to  rendered  haimlew  bj  a  sobeeqaent 
clanae  Mmttiiur  the  operatlOD  of  the  judgment  to 
eamUige  which  are  exempt. 

(January  8, 1B96J 

APPEAL  by  defendants  from  ajadement  of 
the  Circuit  Court  for  Milwaukee  County  in 
favor  of  plaintiff  in  a  proceeding  brouj^ht  to 
enjoin  gamisbment  proceedings  wbicb  had 
been  instituted  in  another  state  to  reach  wages 
which  plaintiff  dahned  to  be  exempt    Jf- 


Statement  by  Wiaslow»  J.  t 

Action  in  equity  to  enloin  the  prosecatioa 
of  garnishment  proceedings  in  tne  state  oi 
Iowa.  The  plaintiff  is  a  married  man,  with 
a  family  dependent  upon  him,  residing  in 
this  state,  and  is  in  the  emplor  of  the  Chi* 
cago,  Milwaukee,  A  St  Paul  Railway  Com- 

Sany.  The  defendants,  who  are  also  real- 
ents  of  Wisconi|in,  brought  action  against 
him  in  Iowa,  and  garnished  his  exempt  earn- 
ings in  the  hands  of  the  railway  company. 
Pending  these  proceedings  this  action  was 
commenced  in  the  circuit  court  of  Milwau- 
kee county,  and  an  interlocutory  iniunctional 
order  was  granted  and  served  on  the  defend. 


with  process  at  the  suit  of  two  different  attaching 
crediton.  and,  falling  to  diKlose  the  fact  of  seryice 
in  the  other  cases,  two  Judgments  were  obtained 
against  him  for  the  same  debt  an  inJuDotion  was 
refused.    Houston  v.  Wolcott  7  Iowa,  178. 

8o,  the  injunction  wlU  not  be  granted  where  the 
gamlsiiee,  having  notice,  failed  to  make  a  defense 
that  the  creditor  had  aarigned  the  debt  against  bim. 
Field  y.  McKinney,  60  Mias.  T03;  HaseltJne  v. 
Brickey,  16  Gratt  116;  Bichmond  Bnqulrer  Co.  v. 
Botxlnaon.  Zi  Gratt  648. 

And  a  garnishee  cannot  have  a  judgment  against 
him  enjoined  on  the  ground  that  he  owed  the  debt 
to  another  party,  but  was  prevented  from  maJtiog 
a  defense  by  a  misunderstanding  between  himself 
and  his  attorney,  and  negligence  of  his  attorney. 
Neylns  y.  McKce.  61  Tex.  HZ, 

So,  a  garnishee  allowing  a  Judgment  to  be  taken 
against  him  after  be  bad  paid  out  the  money  to  the 
Judgment  debtor  cannot  have  an  Injunction  against 
proceediofffi  on  the  Judgment  where  no  excuse  is 
offered  for  failure  to  defend.  Btroup  y.  Sulliyan, 
2  Ga.  27&,  46  Am.  Dec.  890:  Sanders  y.  Fisher,  11  Ala. 

m. 

So,  a  garnishee  who  does  not  answer  cannot  en- 
Join  the  Judgment  by  showing  that  proof  was  not 
heard  as  to  bis  liability,  where  the  record  of  the 
case  shows  that  it  was.  Braden  y.  Beitaenberger, 
IB  W.  Va.  286. 

And  the  mistake  of  a  garnishee  in  not  showing 
that  the  debt  lie  owed  is  not  yet  due,  will  not  bere- 
lieyed  against  by  injunction,  on  tbe  ground  of 
negligence.    AUeman  y.  Klght,  18  W.  Va.  90L 

So,  a  mistake  of  law  made  by  a  garnishee  in  not 
moying  for  a  stay  of  proceedings  in  one  suit  until 
another  for  tbe  same  debt  was  terminated  will  pre- 
yent  him  from  enjoining  a  Judgment,  and  is  not 
ground  for  relief.  Danaber  y.  Prentiss,  28  Wis. 
81L 

The  faQure  of  a  married  woman  to  appear  and 
defend  as  garnishee  will  preyent  an  injuoctlon  in 
ber  fayor,  against  tbe  Jud^ent  of  condemnation 
in  attachment  as  a  married  woman  is  under  no  dis- 
ability.   Ahem  y.  Fink.  64  Md.  16L 

And  a  Judgment  of  a  circuit  court  holding  a  gar- 
nishee liable  on  a  claim  airalnst  a  husband  where  he 
bad  gi^^en  the  wife  of  tbe  husband  his  note  Is  final 
and  oonoluslye,  and  will  not  be  enjoined  on  the 
ground  that  tbe  note  belongs  to  the  wife.  (The  in- 
junction was  refused  for  failure  to  defend.)  Lyday 
y.  Douple,  17  Md.  188. 

A  garnishee  will  not  be  entitled  to  an  injunction 
against  prooeedluffs  upon  an  execution  against  bIm 
for  tbe  same  debt  In  fayor  of  another  creditor, 
where  be  has  adequate  remedy  by  Interpleader  and 
doea  not  tender  tbe  amount  into  court.  Hastings 
y.  Cropper,  8  Del.  Oh.  165. 

But  an  injunction  will  be  granted  a  Judgment 
debtor  on  an  interpleader  setting  up  that  he  has 
been  garnished  by  creditors  of  tbe  plaintiff  at  law. 
Henderson  y.  Garrett  85  Miss.  664. 

And  a  Judgment  debtor  may  be  bdd  as  garnishee 
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of  the  Judgment  creditor,  hi  fayor  of  a  creditor  of 
the  Judgment  creditor,  where  the  two  actions  are  in 
the  same  court;  and  In  such  a  case  injunction  wlU 
He  in  fayor  of  the  Judgment  debtor  to  restrain  the 
oollection  of  the  Judgment  pending  the  garnish- 
ment proceedings.   Keith  y«  Harris,  9  Kan.  886w 

n.  In^lmcMoiif /or  errors  and  Irregukirtfisi, 

The  general  rule  Is  that  Injunctions  are  not 
granted  against  Judgments  for  irregularities  in  the 
proceedings  of  garnishment,  and  are  not  usually 
granted  on  account  of  erroneous  rulings  or  deci- 
sions, as  relief  may  generally  be  at  law. 

So,  a  garnishee  summoned  by  a  wrong  name,  ap- 
pearing and  allowing  a  Judgment  against  him  by 
his  true  name,  cannot  thereafter  bare  tbe  execu- 
tion enjoined  where  there  is  no  allegation  that  he 
does  not  owe  the  debt  Williams  y.  Hitzle,  88  Ind. 
806. 

And  that  a  garnishee  did  not  understand  the 
English  language  or  the  purport  of  process  serred 
on  him  is  not  sulBclent  to  enjoin  the  Judgment 
Windwart  y.  Allen,  18  Md.  196. 

And  a  Judgment  against  the  garnishee  wlU  not 
be  enjoined  for  an  irregularity  of  Insufficlenoy  of 
the  bond  relating  to  his  creditor,  who  is  a  party  to 
the  same  suit.    Field  y.  McKinney,  60  Miss.  788. 

And  irregularity  in  rendering  a  Judgment  against 
a  garnishee  without  attachment  proceedings 
against  the  debtor  will  not  authorise  an  inJunotloD 
against  proceedings  on  the  Judgment  by  the  gaml- 
sbee,  where  no  defeoM  was  made,  and  there  was  a 
remedy  by  appeal.    Barl  y.  Matheney,  60  Ind.  208. 

So,  Irregularity  In  rendering  a  Judgment  by  de- 
fault against  a  corporation  contrary  to  statute  wfll 
not  authorize  an  injunction  against  tbe  same. 
Bojrd  y.  Chesapeake  ft  O.  Oanal  Oo.  17  Md.  196, 79 
Am.I>ea64A. 

And  that  an  erroneous  Judgment  was  rendered 
on  insufficient  eyidence  will  not  authorize  an  in- 
junction. Braden  y.  Bettzenberger,18  W.  Va.  286; 
Smith  V.  Bank  of  Hohnes  County  (Miss.)  18  Bo.  Bep, 
847. 

And  that  the  rulings  on  eyidence  were  errone- 
ous, and  tbat  tbe  gamlsbee*s  attorney  was  sick  at 
the  time  of  trial,  and  the  new  attorney  was  unable 
to  do  tbe  case  Justice,  was  not  sufficient  to  entitle 
an  Injunction.  (It  did  not  appear  what  bad  been 
done  on  a  motion  for  a  new  trial,  although  there 
were  two  Judgments  against  the  garnishee  for  the 
same  debt)    Gibson  y.  Cohen,  86  Ga.  760. 

And  errors  In  a  Judgment  in  refusing  a  defense 
of  a  garnishee,  and  a  bill  of  interpleader,  will  not 
be  grounds  for  an  injunction.  Danaher  y.  Pren- 
tiss. 22  Wis.  811. 

But  in  Dobblh  y.  Wybrants,  8  Tex.  4Bt,  it  was 
said  that  a  garnishee  liable  in  Judgment  of  gar- 
nlshment  may  obtain  an  injunction  against  a  Judg- 
ment in  fayor  of  the  original  creditor  against  him 
for  the  debt,  where  be  pleaded  that  the  garnishing 
creditors  should  be  made  parties,  and  pleaded  tbe 
garnishment  in  discharge  of  the  debt  which  plea 
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anta,  restraining  them  from  collecting  any 
of  the  exempt  wa^cs  of  the  plaintiff  by  said 
garnishee  proceedings  during  the  pendency 
of  this  action.  Thereupon  the  defendants  re- 
leased their  garnishment  proceedings  in  Iowa, 
but  took  judgment  in  the  main  action,  and 
issued  execution  thereon,  and  garnished  the 
rail  way  company  oo  the  execution.  The  rail- 
way company  was  adjudsed  by  the  Iowa 
court  to  pay  $86  (which  appeared  by  their 
answer  to  be  the  amount  of  their  indebted- 
ness to  the  plaintiff) ,  and  the  same  was  ap- 
plied on  the  defendants'  judgment  against 


the  plaintiff.  Of  this  amount  $60  was  ex- 
empt under  the  laws  of  Wisconsin.  After- 
wards this  action  was  tried.  There  is  no 
bill  of  exceptions.  The  court  made  findinn 
in  accordance  with  the  facts  as  above  stated, 
and  also  found  that  the  Iowa  suit  and  gar- 
nishment proceedings  were  prosecuted  with 
intent  to  evade  the  exemption  laws  of  Wis- 
consin, and  that  the  said  $60  was  levied  upon 
and  taken  by  the  defendants  in  disregard  of 
the  injunctional  order,  knowing  it  to  be 
exempt,  and  knowing  that  such  taking  waa 
contrary  to  the  injunctional  order.     Judg- 


was  refused.   Bee  also  Freeman  v.  HiUer,  and  case 
following,  infrcL,  TV, 

UL  VoidjudgmenU. 

If  the  Judfnnent  against  the  garnishee  is  void  for 
want  of  Jurisdiction,  an  In  Junction  is  generally 
4rranted  against  proceedings  thereunder,  but  if 
only  voidable,  or  tbere  is  adequate  remedy  in  the 
court  rendering  Judgment,  an  injunction  will  not 
be  granted. 

So,  an  injunction  was  allowed  against  the  en- 
forcement of  a  Judgment  on  a  sci.  fa.  against  a 
garnishee  where  tlie  Justice  of  the  peace  bad  no 
Jurisdiction  of  the  person  of  the  garnishee  and  the 
Judgment  was  void.  Rice  v.  American  Nat.  Bank, 
9  Colo.  App.  81. 

And  the  same  was  held  where  a  final  Judgment 
«ould  not  be  rendered  by  a  Justice  of  the  peace  un- 
der Kan.  Justice  Ck)de,  1 44,  which  only  provides  for 
an  order  against  the  garnishee  which  cannot  be  en- 
forced by  an  execution.  Missouri  P.  B.  Co.  v.  Beid, 
34  Kan.  410. 

So,  a  Judgment  in  garnishment  and  levy  of  ex- 
ecution will  be  relieved  against  as  a  cloud  on  title, 
where  it  was  shown  that  no  summons  or  notice  In 
garnishment  was  ever  served,  and  that  the  gar- 
nishee did  not  owe  the  debtor  anything,  and  had 
no  knowledge  of  the  suit  in  time  to  defend.  Gob- 
bey  V.  Wright,  84  Neb.  77L 

And  where  the  notice  to  the  garnishee  was  to  ap- 
pear at  the  pending  term,  instead  of  at  the]  next 
term,  as  required  by  statute,  and  the  garnishee  ap- 
peared at  the  pending  term,  but  the  court  had  tem- 
porarily adjourned,  and  the  garnishee,  believing 
that  it  had  adjourned  for  the  term,  made  no  ed- 
fense,— Judgment  rendered  at  that  term  was  void 
for  want  of  Jurisdiction,  and  will  be  enjoined 
where  the  garnishee  was  not  indebted.  Padden  v. 
Moore,  68  Iowa,  708. 

A  Judgment  of  a  Justice  was  enjoined  where  the 
debt  was  not  due,  as  the  Justice  had  no  power  to 
enter  Judgment.    Kapp  v.  Teel,  88  Tex.  811. 

So,  an  injunction  will  be  granted  against  the  exe- 
cution of  a  Judgment  of  a  Justice  of  the  peace  in 
garnishment  that  is  void  for  want  of  Jurbdictlon 
on  account  of  venue,  where  no  appeal  could  be 
taken,  as  it  would  be  a  waiver,  and  the  constable 
could  not  be  looked  upon  for  protection  because 
he  had  no  authority  to  look  beyond  the  execution. 
And  defense  to  the  merits  docs  not  have  to  be 
shown.    Bomschein  v.  Flock,  18  Mo.  App.  120. 

But  a  garnishee  cannot  obtain  an  injunction 
•gainst  the  Judgment  rendered  against  him  on  the 
ground  that  he  was  a  member  of  the  city  council 
of  Baltimore,  and  in  discharge  of  his  duties,  at  the 
time  of  service,  as  a  Judgment  against  a  privileged 
person  is  voidable,  not  void.  Peters  v.  Jieague,  18 
Md.  58.  71  Am.  Dec.  622. 

And  a  garnishee  is  not  entitled  fo  an  injunction 
against  proceedings  upon  an  execution  for  the 
eame  debt  issued  in  the  name  of  another  person, 
where,  by  the  terms  of  the  statute,  the  garnishee 
is  discharged  by  lapse  of  time,  although  it  may  be 
necessary  to  obtain  an  order  from  the  superior 
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court  for  iiis  discharge.    Hastings  v.  Cropper,  t 
DeL  Ch.  16S. 

rv.  JYaud  arid  migtake. 

Injunctions  will  be  granted  against  Judgments 
obtained  against  the  garnishee  through  fraud  or 
mistake,  where  he  has  a  good  defense  to  the  same. 

8o,  a  garnishee  may  obtain  an  injunction  against 
a  Judgment  where  an  agreement  was  made  at  the 
time,  which  was  entered,  releasing  him  from  all 
personal  liability,  and  it  was  only  intended  to  hold 
him  for  what  assets  he  might  have  belonging  to 
the  debtor.   Newman  v.  Stuart,  6  Hayw.  (Tenn.)  7B. 

So,  where  several  writs  of  garnishment  amiost 
the  same  defendants  were  sued  out  for  different 
plaintiflCs  at  the  same  term,  and  it  was  agreed  that 
an  answer  need  only  be  filed  in  one  case,  and  when 
the  one  filed  fully  purged  defendants  of  ail  liabil- 
ity. It  was  agreed  that  no  further  prooeedlngs 
would  be  taken,  an  Injunction  was  granted  against 
a  subsequent  Judgment  taken  l^  default  on  the 
ground  of  surprise  or  fraud.  Pelham  v.  More- 
land,  11  Ark.  448. 

And  a  garnishee  may  obtain  an  injunction  against 
a  Judgment  of  a  Justice  of  the  peace,  where  he  was 
prevented  from  making  a  defense  by  the  statement 
made  by  the  Justice,  and  there  is  a  good  defense  to 
the  action.    Watkins  v.  Gray,  6  Mo.  App.  688. 

After  Judgment  in  garnishment  subjecting  a 
bond  to  the  payment  of  a  nonresidents  debts,  the 
obligor  un  such  bond  may  obtain  an  Injunction 
against  a  Judgment  obtained  In  another  case  on  a 
forged  assignment  of  the  bond,  where  the  action 
is  for  the  use  of  the  assignee,  thereby  preventing 
a  defense  at  law.    Jameson  v.  Deshielda,  8  Gratt.  4^ 

And  where  a  defendant  pleaded  'that  he  was  not 
indebted  to  A,  but  was  indebted  to  B,  whom  he 
had  fully  paid  by  reason  of  a  garnishment,  and 
Judgment  was  rendered  against  him  in  fSvor  of 
A,  such  Judgment  nuiy  be  enjoined  where  It  Is 
shown  that  it  is  not  prosecuted  by  A,  or  by  attor- 
nejs  employed  by  him,  and  he  disavows  any  con* 
nection  with  the  suit,— as  it  would  be  grossly  in- 
equitable to  enforce  this  Judgment  and  compel 
payment  twice,  and  the  Judgment  was  attempted 
to  be  enforced  for  the  benefit  of  the  party  who 
had  been  paid  by  garnishment.  Marchman  v* 
Sewell,  96  Ga.  668. 

Where  a  garnishee  made  full  answers  to  the  in- 
quiries propounded  to  him  by  the  oilloer,  who  wrote 
out  the  same  and  certified  them  to  the  court,  a 
Judgment  taken  for  failure  to  answer  interrogm* 
tories  as  to  effects  In  his  possesdion  will  be  enjoined 
where  such  interrogatories  were  not  propounded, 
and  he  was  not  aware  of  the  Judgment  until  after 
the  term,  and  owed  nothing.  Freeman  v.  MiUer, 
68  Tex.  878. 

So,  where  a  garnishee  gave  a  certificate  to  the 
sheriff  showing  that  he  was  indebted  to  the  de» 
fendant  when  in  fact  he  was  cot,  and  the  mistake 
was  not  discovered  until  after  Judgment,  he  Is  en- 
titled to  an  injunction  against  the  same,  although 
he  had  applied  to  the  court  at  law  for  relief,  which 
had  been  refused,  presumably  because  too  late. 
Oregon  B.  ft  Nav.  Co.  v.  Gates,  10  Or.  SIL 
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ment  for  the  plaintiff  was  rendered— First, 
]>crpetual1y  eajoiotng  the  .defendants  from 
prosecuting  any  procceiding  against  the  plain- 
tiff outside  this  state,  so  long  as  the  plaintiff 
remains  a  resident  of  this  state,  whereby  the 
earnings  of  the  plaintiff  which  are  exempt 
under  the  laws  of  this  state  shall  he  gar- 
nished or  levied  upon  in  payment  of  any 
judgment  against  the  plaintiff;  second,  for 
the  recovery  of  the  $80,  with  interest,  re- 
alized by  the  defendant  upon  the  Iowa  gar- 
ni^mcnt  proceedings ;  third,  for  the  costs  of 
the  action.    The  defendants  appeal. 


Mewr».  Bloodfl^ood,  Blood^^ood,  ft  Kem- 
per for  appellants. 

Meun.  uenderiion  ft  WillUuns  for  re- 
spondent. 

Wiaslowy  J.,  delivered  the  opinion  of  the 
court: 

There  being  no  bill  of  exceptions,  the  only 
question  presented  Is  whether  the  pleadings 
and  findings  sustain  the  judgment.  WiUe 
V.  Barip.,  88  Wis.  424.  This  question  must 
be  answered  in  the  affirmative.  The  plead- 
ings and  findings  show,   without  dispute 


8o,  an  Injunction  was  (rraoted  against  a  judg- 
nent  of  condemnation  avalnst  a  garnishee,  ren- 
dered by  a  justice  in  attachment  on  a  Judgment 
more  than  three  jrears  prior  to  the  issuing  of  the 
attachment,  where  tbe  Judgment  was  rendered  by 
mistake,  it  having  been  agreed  that  no  Judgment 
should  he  entered  until  the  decision  of  another 
case.    Welkel  ▼.  Gate,  68  Md.  106. 

And  where  comiUainaot,  the  maker  of  a  note, 
had  no  notice  of  the  indorsement  until  after  Judg- 
ment was  rendered  against  him  as  gamisbee,  and  a 
Judgment  was  also  obtained  against  htm  by  tbe  In- 
oorsee.  be  was  entitled  to  an  injunction.  lioKln- 
ney  v.  Kubn«  60  Mies.  186. 

y.  PaymenL 

A  garnishee  is  generally  entitled  to  an  injunc- 
tion against  proceedings  under  a  Judgment  where 
he  has  paid  the  same,  but  id  not  entitled  to  an  in- 
junction on  tbe  ground  of  payment  by  one  not  a 
party  or  priry. 

So,  a  garnishee  is  entitled  to  an  iojunction  against 
a  Judgment  obtained  against  blm  by  a  nonresident 
plaintiff  who  had  agreed  on  a  valuable  considera- 
tion to  pay  the  debt  due  from  the  garnishee  to  the 
defendant;  and  as  such  defense  is  not  available  in 
law.  It  is  sufficient  to  entitle  to  an  injunction. 
Jfattbews  v.  Robinson,  33  Ala.  SSO. 

Where  garnishees  were  sued  by  their  creditors, 
and  about  tbe  same  time  were  garnished  in  an- 
other state  and  there  admitted  the  indebtedness, 
and  paid  the  debt  to  tbe  garnishing  creditors  after 
Judgment  was  taken  in  the  original  suit,  and  the 
^mishing  creditors  brought  a  suit  against  the 
original  creditors,  who  pleaded  such  payment  by 
tbe  garnishee  in  defense  of  tbe  action  against 
them,— an  injunction  was  granted.  (Tbe  recovery 
and  payment  in  the  gamisbment  might  have  been 
pleaded  in  the  orlgmal  action,  but  that  action  had 
proceeded  to  Judgment,  and  no  plea  could  be  inter- 
posed, and  there  is  no  other  remedy  except  injunc- 
tion.)   Allen  y.  Watt,  79  111.  884. 

Where  the  judgment  creditor  of  the  vendor  of 
land  gamiflheed  the  purchaser  for  the  amount  oi 
purchase  money  yet  due,  and  afterwards  levied 
the  Judgment  on  tbe  land,  he  will  t>e  enjoined  from 
enforcing  tbe  Judgment  obtained  under  the  gar- 
nishment, as  he  cannot  deny  tbe  title  and  at  tbe 
aame  time  take  the  fruits  of  the  sale.  Qunn  v. 
Thornton.  49  Oa.  880. 

But  a  purchaser  cannot  enjoin  the  collection  of 
a  decree  against  him  for  the  debt,  on  tbe  ground 
that  there  baa  t)een  a  judgment  of  garnishment  also 
rendered  against  him,  where  he  does  not  allege 
such  judgment  has  been  satisfied.  Dunham  v. 
Collier.  1  Q,  Greene,  54. 

Where  an  attacbment  was  levied  on  land,  and 
three  persons  were  garnished  also,  the  fact  tbat 
$1,000  was  paid  to  release  tbe  land  from  attachment 
by  a  trustee  for  creditors  will  not  entitle  the  garn- 
ishee to  enjoin  the  judgment  against  them,  as  it  is 
not  a  satisfaction  of  their  debt,  and  they  did  not 
pay  iU  but  It  was  paid  by  a  stranger  to  the  attach- 


ment  suit  for  a  surrender  of  a  right.  Hiller  v.  Ck>t- 
ten,64  Miaa.55L 

And  a  garnishee  oannot  enjoin  a  Judgment 
against  him  on  the  ground  that  the  debtor  is  en- 
titled to  credits  on  the  debt.  AUeman  v.  Kight,  19 
W.  Va.  aOL 

Where  a  defendant  obtains  an  injunction  on 
the  ground  that  he  bas  been  gamlshecd,  and  the 
defendant  in  the  injunotion  suit  shows  tbat  the 
gamisbment  has  been  discharged,  tbe  injunction 
sbould  be  modified  so  as  to  permit  the  collection 
of  tbe  Judgment.  Steiner  v.  Scboize  (Ala.)  18  So. 
Bep.79. 

,VI.  SU-off. 

A  garnishee  is  entitled  to  an  injunction  against  a 
judgment  in  garnishment  wbere  at  the  time  of 
such  Judgment  he  bas  a  claim  of  unliquidated 
damages  against  his  creditor  who  is  insolvent  and 
nonresident,  as  the  rights  of  tbe  garnishor  do  not 
rise  above  or  extend  beyond  those  of  his  debtor; 
as  insolvency  or  non  residence  in  Illinois  Is  sufficient 
ground  for  equitable  interference.  North  Chicago 
KoUlng  Mill  Co.  V.  St.  Louis  Ore  ft  &  Co.  1A8  U.  8. 
606.88L.ed.605. 

Where  a  creditor  obtained  a  judgment  and  ex- 
ecution which  was  replevied,  and  then  in  a  court 
wbloh  had  no  jurisdiction  collected  by  garnish- 
ment money  due  the  surety,  which  judgment  was 
reversed,  an  injunction  In  the  creditor's  behalf  was 
allowed  in  order  to  maintain  in  his  favor  the  set- 
off of  his  Judgment  on  the  replevin  bon<*  in  the 
other  court  against  the  order  to  refund  the  money 
gamisbed.    Smith  v.  Bobon,  12  Bush,  448. 

VIL  InSunetiom  in  behalf  of  credUon, 

Wbere  attachments  have  been  issued  against  a 
debtor  and  gamisbment  served  on  tbe  garnishee, 
the  attaching  creditors,  in  order  to  preserve  their 
priority,  are  entitled  to  an  injunction  against  the 
levy  upon,  or  execution  sale  of,  goods  in  tbe  bands 
of  the  assignee  by  other  creditors.  Northfleid 
Knife  Co.  v.  Bhaplelgh,  24  Neb.  686. 

But  a  creditor  having  a  writ  of  garnishment 
pending  in  the  Federal  court  oannot  maintain  a  suit 
of  injunction  in  a  state  court  against  a  judgment 
or  order  of  sale  obtained  against  such  garnishee 
by  bis  creditor,  as  suob  garnishee  must  make  his 
defense  in  the  garnishment  if  be  wlsbes  to  prevent 
tbe  Judgment  against  him,  and  the  creditor  by 
garnishment  oannot  Invoke  tbe  aid  of  injunction 
in  another  case  against  another  Judgment.  Arthur 
V.  Batte,  42  Tex.  159. 

That  the  complainant  was  prevented  from  pay- 
ing debts,  for  which  Judgment  was  obtained  by 
reason  of  a  garnishment  which  tbe  defendant 
had  sued  out  against  a  person  who  held  assets  of 
complainant.  Is  not  sufficient  to  entitle  an  in- 
junction against  a  Judgment:  for  if  the  garnish- 
ment was  sued  out  wrongfully,  he  bas  a  complete 
remedy  by  a  suit  on  the  garnishment  bond,  and 
if  it  was  sued  out  rightfully,  he  Is  not  entitled  to 
an  injunction.    Way  v.  Brown,  80  Oa.  806^      LT. 
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or  exception,  that  the  defendants,  in  or- 
der to  evade  the  exemption  laws  of  the 
state,  commenced  garnishment  proceedings 
in  a  foreign  state  in  order  to  subject  the  ex- 
empt earnings  of  a  resident  of  this  state  to 
their  claims  as  creditors,  and,  in  defiance  of 
the  interlocutory  order  of  the  court,  actually 
appropriated  $60  of  the  plaintiff's  exempt 
wages  to  the  payment  of  their  debt.  Why 
the  court  should  not  have  administered  the 
relief  which  it  did  administer,  we  are  at  a 
loss  to  perceive.  The  jurisdiction  of  equity 
in  actions  of  this  nature  is  well  established. 
High,  Inj.  2d  ed.  §106.  It  is  said  that  the 
Judgment  is  erroneous,  because  it  enjoins  the 
defendants  so  long  as  the  plaintiff  remains 
a  resident  of  this  state,  whereas  it  should  be 
limited  to  such  time  as  the  plaintiff,  being 
a  resident  of  this  state,  provides  for  the  en- 


tire support  of  a  family  within  the  state.  If 
there  is  anything  in  this  point,  the  objectioik 
is  obviated  by  the  subsequent  words  of  th» 
judgment,  wh'ich  limit  the  operation  of  the 
Injunction  to  those  earnings  which  are  ex- 
empt. That  part  of  the  judgment  which 
adjudges  the  recovery  of  the  $60  which  the 
defendants  collected  by  their  garnishment  in 
the  Iowa  court,  in  disobedience  to  the  pre- 
liminary injunctional  order,  was  eminently 
§  roper.  A  court  of  equity  would  hardly 
eserve  that  name  if  it  turned  the  plaintifT 
out  of  court  with  a  bare  injunction,  and 
commanded  him  to  seek  his  remedy  by  an- 
other action  for  the  moneys  thus  wrongiully 
converted  in  contempt  of  an  order  of  the  court 
made  in  this  very  action. 
Judgment  affirmecL 
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John  J.  REIMERS  ei  al.,  Piffs.  in  Err., 

e. 

BEATCO  MANUFACTURING  COMPANY 

et  al. 

(70  Fed.  Bep.  578L) 

1.  A  nonresident  creditor  eannot  ha^e 
his  property  in  a  debt  aeijied  in  a  atate 

to  Iwhloh  the  debtor  may  resort  merely  for  the 
purpose  of  dolDir  business  through  agents,  wben 
the  claim  arose  on  a  contraot  not  to  be  performed 
within  tbe  state,  and  the  debtor  does  not  reside 
therein. 

8.  AdebthaanoeitvflfortliepnrpcMMof 
ffamiflhment  in  a  state  of  which  the 
plaintiff,  defendant,  and  Rarnishee  are  all  non- 
residents, although  the  garnishee  is  a  foreign 
corporation  which  by  general  provisions  of  a 
state  statute  is  subject  to  garnishment  in  the 
state  because  it  assumes  to  do  business  there. 

(October  8.  IBOft.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michi^n 
to  review  a  judgment  dismissing  a  garnishment 
proceeding  to  reach  property  of  tbe  Seatco 
Manufacturing  Company  which  was  alleged  to 
be  in  the  possession  of  the  Michigan-Peninsu- 
lar Car  Company.    Afflrmed. 

Before  Taft  and  Lurton,  Circuit  Judges, 
and  Severens,  District  Judge. 

Statement  by  Taft,  Circuit  Judge : 
John  J.  Reimers,  doing  business  as  John 
J.  Reimers  &  Co.,  is  a  citizen  and  resident 
of  Chicago,  111.  The  Seatco  Manufacturing 
Company  is  a  corporation  organized  and  ex- 
isting under  the  laws  of  the  state  of  Wash- 
ington.   The  Michigan-Peninsular  Car  Com- 

NOTB.— As  to  garnishment  of  debt  to  noorepident, 
see  note  to  Illinois  a  B.  Co.  v.  Smith  (Miss.)  19 L.  R. 
A.  577:  alM)  Wyeth  Hardware  ft  Mfg.  Co.  v.  Lang 
(Mo.)  srr  Xi.  R.  A.  6SI»  and  cases  cited  hi  footnaU 
thereto. 
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pany  is  a  corporation  of  the  state  of  Illinois, 
having  an  office  and  doing  business  in  the 
state  of  Michigan,  at  Detroit.    This  waa  ao 
action  by  Reimers  against  the  Seatco  Manu- 
facturing Company  to  recover  upon  an  ex- 
press contract  the  sum  of  $2,864.64.     The 
suit  was  begun  in  the  circuit  court  of  Wayne 
county,  Mich.,  bv  the  affidavit  and  vrrit  of 
garnishment  fllea  and  served  by  the  sherifT 
upon  the  Michigan- Peninsular  Car  Company. 
The  affidavit  averred  that  the  latter  company 
was  indebted  to  the  Seatco  Manufacturing 
Company,  and  had  credits  of  that  company 
in  its  hands.    True  copies  of  the  summons, 
affidavit  in  garnishment,  and  writ  of  garnish- 
ment, with  return  of  the  service  upon  the 
writ,  were  served  upon  the  Seatco  Company 
at  its  office  in  Bucoaa,  in  the  state  of  Wash* 
ington.    The  Michigan-Peninsular  Car  Com- 
pany filed  a  disclosure  under  the  garnishee 
statute  of  Michigan,  in  which  it  admitted 
that  it  was  indebted  in  the  sum  of  $d,185.(NV 
to  the  Seatco  Company ;  that  this  indebted- 
ness was  created  by  the  purchase  from  the 
Seatco  Company  of  certain  lumber  shipped 
from  Washington;   and  that  the  pur&ase 
price  of  the  lumber  was  to  be  paid  by  the 
garnishee  defendant  to  the  principal  defend* 
ant  in  Bucoda,  Wash.    The  Michigan- Pen- 
insular Car  Company  moved  to  quash  the 
writ  of  garnishment.     This  motion  was  over- 
ruled in  the  Wayne  circuit  court.     There^ 
upon  the  Seatco  Company  appeared  specially* 
and  moved  to  set  aside  the  service  and  pro* 
cess  on  the  ground  that  the  court  had  no  Ju- 
risdiction over  it  or  the  debt.     Before  the 
motion  was  pibsed  on,  the  same  defendant 
api>eared  specially,  and  filed  a  petition  for 
removal  of  the  cause  to  the  circuit  court  of 
the  United  States  for  Uie  eastern  district  of 
Michigan.    The  order  of  removal  was  granted 
and  thereupon  in  the  court  below  the  motion 
to  quash  the  writ  and  dismiss  the  suit  for 
want  of  jurisdiction  was  heard.    The  motion 
was  granted,  the  writ  was  quashed,  and  the 
suit  dismissed  for  want  of  jurisdiction.    The 
learned  judge  who  presided  in  the  court  below 
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veacbed  this  coqcIusIod  upon  two  grounds: 
First,  that  th«  debt  sought  to  be  attached 
was  not  within  the  Jurisdiction  of  the  Mich- 
igan courts,  because  the  creditor,  the  debtor, 
tSkd  the  plaintiff  were  all  nonresidents  of 
Michigan,  and  the  debt  was  not  payable  in 
Michigan ;  and,  second,  that  the  requirements 
<of  the  garnishee  statute  of  Michigan  as  to 
process  In  such  cases  had  not  been  complied 
with. 

MesfTB.  Bowen,  Doiiflrla«t  AWhitlnip, 

for  plaintifb  in  error: 

An  ordinary  mercantile  debt  is  due  every- 
where, in  whatever  country  the  debtor  may  be 
found. 

The  debts  in  respect  to  the  liability  of  the 
debtor  follow  him  and  are  subject  to  the  Juris- 
diction of  the  law  of  his  domicil,  or  the  place 
where  his  property  is  si  lusted. 

&ake  V.  WUliami,  6  Pick.  285;  Lewis  t. 
BuA,  80  Minn.  347;  BdrvfVY.  Great  Northern 
K  Co,  ^  Minn.  406,  17  L.  R  A.  84;  Em- 
bite  V.  Banna,  6  Johns.  101 ;  Drake,  Attachm. 
9  507;  Sturtevant  v.  BMnsan,  18  Pick.  176; 
Wyeih  Hardware  A  Mfg,  Co,  v.  Lang,  54 
Mo.  App.  158,  a£armed  in  127  Mo.  242,  27  L. 
R  A.  651;  WiUiamn  v.  IngereoU,  80  N.  T. 
<528;  Nevfelder  t.  German  American  Tm.  Co,  6 
Wash.  888.  22  L.  R  A.  287. 

The  debt  may  be  garnished  wherever  the 
debtor  may  be  found. 

Local  laws  may  fix  the  eitue  of  the  debt  at 
the  domicil  of  the  debtor,  and  under  such  laws 
be  may  be  effectually  garnished  by  a  nonresi- 
dent, and  compulsory  payment  will  protect  the 
debtor  everywhere  against  a  sait  for  the  recov- 
ery of  the  same  debt  by  a  creditor. 

IfieholM  Y.  Hooper,  61  Yt.  205;  JSherett  v. 
ConnecticiU  Mut.  L,  Im,  Co,  4  Colo.  App.  600; 
Hannibal  db  8t,  J.  B.  Co.  v.  Orans,  102  111.  258, 
40  Am.  Rep.  581;  EoUand  v.  McbiU  db  0.  R, 
Co.  16  Lea,  417;  Bast  Tenneeeee,  V.  dbG.RCo. 
▼.  Kennedy,  88  Ala.  464;  Missouri  P.  HCo.  v. 
FUnnigan,  4,1  111.  App.  822;  Burlington  d  M, 
B.R.CO.T.  Thompson,  81  Kan.  106;  Mooney 
T.  Union  P.  B.  Co.  60  Iowa,  846. 

In  construing  the  statute  of  a  state,  the 
United  States  court  must  foUow  the  decisions 
of  the  courts  of  that  st«te. 

WiUon  T.  Neid,  28  Fed.  Rep.  120;  Raymond 
T.  Terrd)onne^  28  Fed.  Rep.  773;  Buford  v.  fiSrf- 
^,  Id.  680. 

This  garnishment  was  proper  under  the  rul- 
ings  of  the  supreme  court  of  Michigan. 

Shc^er  Iron  Co,  v.  Stone,  88  Mich.  464;  Neuh 
land  V.  BeiUy,  85  Mich.  151;  Cofrode  v.  Gart- 
ner^ 70  Mich.  882,  7  L.  R.  A.  511;  Moore  v. 
Bpeed,  55  Mich.  84. 

It  is  within  the  power  of  the  legislature  to 
make  any  foreign  corporation  wishing  to  do 
business  within  the  state  subject  to  the  service 
and  binding  force  of  the  garnishee  process, 
•exactly  as  it  might  reouire  it,  as  a  condition 
precedent  to  its  doing  business  in  the  state,  to 
Iw  subject  to  summons  in  a  civil  action. 

Rainey  v.  Maae,  51  Fed.  Rep.  580  (1892);  8 
Am.  &  Eng.  Enc.  Law,  p.  1 181 ;  SJinfer  Iron  Co. 
T.  Stone,  eupra;  McAllister  v.  Pmnsjtlvania 
Jne.  Co.  28  Mo.  214;  Barr  v.  King,  96  Pa.  4a5; 
National  Bank  of  Commerce  v.  Huntington^  120 
IMsss.  444;  Atty.  Gen.  v.  Hay  State  Min,  Co.  90 
Ma>>8.  148,  06  Am.  Dec  717;  Lafayette  Ina, 
30  L.  R.  A. 


Co.  V.  French,  50  U.  8. 18  How.  404,  15  L.  ed. 
451;  Yovng  v.  Rose,  81  N.  H.  201:  Harvey  r. 
Great  Northern  R.  Co,  50  Minn.  405.  17  L.  R 
A.  84;  Freeman,  Executions,  §418;  Coueenev, 
Lovejoy,  81  Me.  467;  Hamilton  v.  Rogers,  67 
Mich.  187. 

Messrs.  Wells,  Angell^  Bojnton*  A 
McMillan,  for  defendant  in  error: 

The  statutes  of  Michigan  do  not  atithorize 
garnishment  in  this  case. 

Milwaukee  Bridge  db  1.  Works  v.  Brewort,  78 
Mich.  157:  Hamilton  v.  Rogers,  67  Mich.  185; 
Drake  v.  Lake  Shore  db  M.  S.  R.  Co.  60  Mich. 
168;  NewlandY.  ReiUy,  85  Mich.  151;  Cofrode 
V.  Gartner,  70  Mich.  832,  7  L.  R.  A.  511;  Moors 
V.  Speed,  55  Mich.  84;  Shaferlron  Co.  v.  Stone^ 
88  Mich.  464. 

The  decisions  of  the  Federal  courts  and  of 
the  best-considered  cases  in  the  state  courts  lor* 
bid  the  maintenance  of  this  suit. 

StaU  Tax  on  Foreign  held  Bonds,  82  U.  S.  15 
Wall.  800,  21  L.  ed.  170;  Ogden  v.  Saunders, 
25  U.  B.  12  Wheat.  218.  6L.  ed.  606;  Baldwin 
V.  Hale,eSV.  8.  1  Wall.  228,  17  L.  ed.  581; 
Broten  v.  Smart,  145  U.  S.  454,  86  L.  ed.  778; 
Moore  v.  Speed,  55  Mich.  01. 

The  situs  of  the  debt  is  the  domicil  of  the 
creditor.  The  debt  is  not  a  thing  garnlshable 
in  another  state,  though  the  debtor  may  be 
found  there. 

Miller  v.  Hooe,  2  Cranch,  C.  C.  622;  Drake, 
Attachm.  6th  ed.  §  474;  Douglass  v.  Phenix  Ins. 
Co.  188  N.  T.  200,  20  L.  R.  A.  118;  WiUiams 
V.  TnoenoH,  80  N.  Y.  523;  Renter  v.  Hurlburt, 
81  Wis.  24, 14  L.  R  A.  562;  Xterett  v.  Con^ 
neetieut  Mut.  L.  Ins,  Co.  4  Colo  App.  509; 
Pennoyer  v.  Neff,  05  U.  S.  714,  24  L.  ed.  565. 

If  it  appears  that  the  foreign  corporation 
earnishee,  though  doing  business  in  the  state, 
does  not  owe  money  payable  in  the  state,  it  is 
not  chargeable  in  garnishment 

Wright  V.  Chicago.  B.dQ.R  Co.  10  Neb. 
175,  56  Am.  Rep.  747;  Lawrence  v.  Smith,  45 
N.  H.  588,  86  Am.  Dec.  188;  Nye  v.  Liscombe, 
21  Pick.  268;  American  Cent,  Ins.  Co.  v.  Hett- 
ler,  87  Neb.  840;  Alabama  G.  S.  R  Co,  v. 
ChunUey,  02  Ala.  817;  Missouri  P.  R  Co.  v. 
Sharitt,  48  Kan.  875,  8  L.  R.  A.  885;  Keating 
V.  American  Refrigerator  Co,  82  Mo.  App. 
203:  Fielder'^,  Jessup,  24  Mo.  App.  01;  Green 
V.  Farmenf  db  Citiunt^  Bank,  25  Conn.  452; 
Drake  Y,  Lake  Shore  dbM.  S.  B.  Co,  60  Mich. 
170;  Pierce  v.  Chicago  db  N,  W,  B.  Co,  86 
Wis.  288;  Baylies  v.  Houghton,  15  Yt  626; 
Tingley  v.  Bateman,  10  Mass.  848;  Sawyer  v. 
Thompson,  24  N.  H.  510;  Lov^  v.  Albee,  83 
Me.  414,  54  Am.  Dec.  630. 

Tail,  Circuit  Judge,  delivered  the  opin« 
ion  of  the  court : 

The  question  in  this  suit  is  whether,  in  a 
suit  brought  by  a  resident  and  citizen  of  Il- 
linois against  a  resident  and  citizen  of  the 
state  of  Washington  in  the  state  of  Michigan, 
a  court  of  the  latter  state  can  acquire  juris- 
diction in  rem  to  pronounce  judgment  against 
the  nonresident  oefendant  to  Xh/e  extent  of  a 
debt  owed  to  the  defendant  by  a  corporation 
resident  and  citizen  of  Illinois  doing  busi- 
ness in  Michigan,  and  liable  by  the  Taws  of 
Michigan  to  the  service  of  process  in  garnish* 
ment  in  that  state.  The  ouestion  of  juria- 
diction  is  raised  by  the  defendant  againsi 
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whom  snch  a  judgment  is  sought.     It  may 
be  conceded  that  under  the  statutes  of  Mich- 
igan a  corporation  of  another  state  which 
assumes  to  do  business  in  Michigan  subjects 
itself,  through  its  agents  in  that  state,  to 
service  of  process  by  garnishment.    But  this 
does  not  determine  the  question  whether  a 
creditor  of  such  a  corporation  is  affected  by 
this  fact  so  that  the  debt  owing  is  given  a 
locality  and  Htus  within  the  state  fines  of 
Michigan  such  as  to  permit  the  courts  of 
Michigan,  under  general  principles  of  inter- 
national  law  and  the  Constitution  of  the 
United  States,  to  seize  the  debt.    The  debt 
was  not  payable  in  Michigan,  but  in  Wash- 
ington.    We  conceive  It  to  be  well  settled 
by  authority  that  while,  general  Iv  speaking, 
^e  situt  of  a  debt  is  constructively  with  the 
creditor  to  whom  it  belongs,  it  Is  within  the 
competence  of  the  sovereign  of  the  residence 
of  the  debtor,  by  reason  of  its  control  over 
its  own  residents,  to  pass  laws  subjecting 
the  debt  to  seizure  within  its  territorial  sov- 
ereignty.   We  also  conceive  It  to  be  well 
settled  that,  even  if  the  debtor  is  not  a  resi- 
dent of  the  sovereignty  under  which  gamidi- 
ment  is  attempted,  su^  sovereignty  still  may 
subject  the  debt  to  its  process  and  construct- 
ive seizure  if  the  debtor  is  personally  within 
the  service  of  Its  process  and  the  debt  is  pay- 
able within  its  territorv.    In  either  of  the 
cases  above  mentioned,  if  a  Judgment  is  ren- 
dered against  a  garnishee  for  Uie  debt  thus 
constructively  seized  in  favor  of  the  plain- 
tiff, the  satisfaction  of  the  judgment  will  be 
pro  tanto  a  bar  to  a  recovery  against  the  gar- 
nishee on  the  original  debt  in  any  Jurisdic- 
tion where  the  creditor  seeks  to  recover  it 
But  we  are  of  opinion  that  a  nonresident 
creditor  cannot  have  his  propertv  in  the  debt 
seized  in  a  state  to  which  the  deotor  may  re- 
sort, not  for  purposes  of  residence,  but  merely 
for  the  purpose  of  doing  business  through 
agents,  when  the  claim  arose  on  a  contract 
not  to  be  performed  within  the  state,  and 
the  debtor  does  not  reside  therein.    But  it  is 
said  that,  If  the  debtor  is  a  corporation,  and 
seeks  to  do  business  outside  of  tne  state  of  its 
incorporation,  the  state  to  which  it  may  send 
its  agents  for  this  purpose  may  impose  any 
requirement  whatever  as  a  condition  preced- 
ent to  its  doing  business  Uiere,  and,  there- 
fore, that  it  may  require  it  to  submit  to  judg- 
ment in  gamisiiment  for  a  debt  owing  by 
it  to  a  nonresident,  on  the  suit  of  a  nonresi- 
dent, though  payable  in  another  state.    The 
right  of  a  state  to  impose  conditions  apon 
foreign  corporations  doing  business  therein 
is  not  unlimited.    In  I/tfayttte  Im,  Co,  v. 
French,  69  U.  S.  18  How.  404,  15  L.  ed.  461, 
Mr.  Justice  Curtis,  speaking  for  the  supreme 
court,  said :   *^  A  corporation  created  by  In- 
diana can  transact  business  in  Ohio  only  with 
the  consent,  express  or  implied,  of  the  latter 
state.    Bank  q^Augtuta  v.  Earle,  88  U.  S.  18 
Pet.  610,  10  L.  ed.  274.     This  consent  may 
be  accompanied  by  such  conditions  as  Ohio 
may  think  fit  to  impose ;  and  these  conditions 
must  be  deemed  valid  and  effectual  bv  other 
states,  and  by  this  court,  provided  they  are 
not  repugnant  to  the  Constitution  or  laws  of 
the  United  States,  or  inconsistent  with  those 
rules  of  public  law  which  secure  the  Juris- 
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diction  and  authority  of  each  state  from  en- 
croachment by  all  others,  or  that  principla 
of  natural  justice  which  forbids  condemna- 
tion without  opportunity  for  defense." 

In  Southern  P.  Co,  v.  Denton,  146  U.  8. 
202,  86  L.  ed.  042,  it  was  held  that  the  law 
which  permitted  a  nonresident  corporation 
to  do  business  within  its  territory  on  oondi- 
tion  that  it  should  forfeit  snch  permit  if  it 
removed  a  suit  brought  against  it  Into  the 
court  of  the  United  States  held  within  the 
state  was  unconstitutional  and  void,  and  could 
give  no  validity  and  effect  to  any  agreement 
or  action  of  the  corporation  in  obedience  to 
its  provisions,  because  it  thereby  was  com- 
pelled to  surrender  a  right  and  privilege  se- 
cured to  it  by  the  Constitution  and  laws  of 
the  United  States;  citing  Home  Ins,  Co.  v. 
Morm,  87  U.  8.  20  Wall.  446,  22  L.  ed.  866, 
and  Barron  v.  Bumride,  121  U.  8.  186,  80 
L.  ed.  016.    If,  as  we  have  already  found* 
the  debt  to  be  garnished  was  not  brou^t 
within  the  state  bv  presence  of  the  debtor 
corporation  through  its  agent,  then  a  condi- 
tion that  the  corporation  must  be   subjed 
to  garnishment  process  as  if  the  debt  were 
within  the  state's  jurisdiction  would  have 
one  of  two  results :    It  would  either  subject 
the  corporation  to  the  probability  of  a  double 
recovery  for  the  same  debt,  or  it  would  com- 
pel the  creditor,  a  nonresident,  whose  petBon 
and  property  are  both  out  of  the  jurisdictioD 
of  the  state,  to  submit  to  a  judgment  against 
him,  rendered  without  notice  of  any  kind 
to  him.    Either  result  would  seem  to  be  in- 
consistent with  the  rules  of  public  law  se- 
curing the  jurisdiction  and  authority  of  eadft 
state  from  encroachment  by  all  the  others, 
and  with  that  principle  ox  natural  Justice 
forbidding  condemnation  without  opportu- 
nity for  defense.    At  all  events,  there  is  noth- 
ing in  the  garnishee  statute  of  Michigan  ex- 
pressly requiring  a  foreign  corporation  to 
submit  to  a  judgment  in  garnishment  in  sucli 
a  case.     And  the  mere  provision  that  such 
a  corporation  shall  be  generally  subject  U> 
garnishment  is  not  to  be  interpreted  as  im* 
posing  a  liability,  power  to  impose  which 
is  rendered  doubtful  by  the  considerations 
already  stated.     It  is  easy  to  conceive  of 
many  cases  where  a  foreign  corporation  may 
be  garnished,  in  which,  by  all  the  rules  of 
public  law,  the  debt  thus  sought  to  be  seised 
is  within  the  territorial  Jurisdiction  of  the 
state  in  which  process  is  issued.    Such  cases 
may  well  satisfy  the  provision  of  the  Mich- 
igan law  for  jranishment  against  foreign 
corporations.    The  latest  case  on  the  subject, 
and  one  which  has  close  application  to  the 
case  at  bar,  is  that  of  Douglau  v.  Pheniz  Ins. 
Co.  188  N.  T.  209,  20  L.  R.  A.  118.     The 
action  there  was  upon  a  policy  of  fire  insur- 
ance issued  by  the  defendant,  a  domestic  cor- 
poration, and  a  plea  in  abatement  was  entered 
stating,  in  substance,  that  it  was  carrying  on 
business  and  maintained  an  agency  in  the 
state  of  Massachusetts ;  that  in  pursuance  to 
the  laws  in  that  state  it  had  an  attorney  upon 
whom  process  could  be  served;  that  action 
was  brought  by  one  residinr  in  Massachu- 
setts against  plaintiffs,  in  which  the  defend- 
ant corporation  was  made  a  party  defendant^ 
as  trustee  of  the  plaintiff,  and  the  attach- 
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meot  was  issued  affainst  the  credits  of  the 
plaintiff  in  the  hands  of  the  defendant ;  that 
the  action  was  still  pending:,  and  by  Tirtue 
of  the  laws  of  Massachusetts  its  courts  had 
acquired  full  Jurisdiction  over  the  parties. 
It  was  held  that  the  debt  due  from  Uie  plain- 
tiff to  the  defendant  was  not  within  the  Ju- 
risdiction of  the  courts  of  Massachusetts; 
that  the  defendant  corporation  was  a  resident 
of  New  York  and  that  the  plaintiff  was  a 
resident  of  New  York ;  and  that  the  fact  that 
the  defendant  corporation  had  an  agent  in 
the  state  of  Massachusetts  did  not  carry  the 
corporation  into  that  state,  and  did  not  af- 
fect the  locality  of  the  debt  owiue  by  the 
defendant  to  the  plaintiff,  both  residents  of 
New  York,  it  having  been  contracted  in  New 
York,  and  being  payable  therein.  Said  the 
court  of  appeals,  by  Andrews,  Ch.  J.  :  "  But, 
we  repeat,  no  court  can  acquire  jurisdiction 
in  attachment  proceedings  unless  the  reg  is 
either  actually  or  constructively  within  the 
jarisdiction,  and  we  are  of  opinion  that  the 
attempt  to  execute  an  attachment  in  Massa- 
chusetts upon  the  debts  owing  to  the  plain- 
tiff by  the  insurance  company,  by  serving 
upon  the  agent  of  the  corporation  there,  ana 
without  having  acouired  iurisdiction  of  the 
plaintiff,  must  fail  for  the  reason  that  the 
debtor,  the  insurance  company,  was  in  no 
just  or  legal  sense  a  resident  of  Massachu- 
setts and  had  no  domicil  there,  and  was  not 
the  agent  of  the  plaintiff,  and  that,  in  con- 
templation of  law,  the  company  and  the 
debt  were,  at  the  time  of  the  issuing  of  the 
attachment,  in  the  state  of  New  York,  and 
not  in  the  state  of  Massachusetts.  This  court 
has  had  occasion  heretofore  to  consider  the 
effect  of  the  act  of  a  foreign  corporation  con- 
stituting an  agent  in  another  state,  upon 
whom  proceedings  may  be  served,  done  in 
compliance  with  the  laws  of  such  state  in 
pursuance  of  a  condition  imposed,  and  to  en- 
able the  corporation  to  do  business  in  such 
state.  It  has  been  held  by  such  act  the  cor- 
poration does  not  change  its  domicil  of  oriffin 
or  its  residence..  It  becomes  bound  by  Judg- 
ments rendered  upon  service  on  the  designated 
agent,  because  it  has  consented  so  to  be 
bound,  but  it  remains  as  before,  a  resident 
of  the  state  where  it  is  incorporated.  Oibibs 
V.  Queen  Ins.  Co.  63  N.  Y.  114,  20  Am.  Rep. 
518 ;  PHmpUm  v.  BigeUno,  98  N.  Y.  598.  If 
in  this  case  the  insurance  company  could  be 
regarded  as  residing  or  having  its  domicil 
in  Massachusetts  for  the  purpose  of  attach- 
ment proceedings,  it  likewise  has  a  domicil 
in  every  state  where  it  may  have  appointed 
an  agent  under  similar  laws,  and  so  con- 
structively, upon  the  theory  upon  which  the 
Massachusetts  attachment  is  defended,  the 
corporation  is  present  as  debtor  to  the  plain- 
tiff in  every  state  where  such  agency  exists, 
and  the  credit  is  also  present  at  the  same 
time  in  each  of  such  jurisdictions.  The  ad- 
mission of  such  a  principle  would  give  rise 
to  most  embarrassing  conflicts  of  juriMiction, 
and  subject  creditors  of  domestic  corpora- 
tions to  great  prejudice.  We  think  the  rule 
is  that  a  domestic  corporation  at  all  times 
has  its  exclusive  residence  and  domicil  in 
the  jurisdiction  of  ori^rin,  and  that  it  can- 
not be  garnished  in  another  jurisdiction  for 
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debts  owing  by  it  to  home  creditors,  so  as 
to  make  the  attachment  effectual  against  its 
creditor  in  the  absence  of  jurisdiction  ac- 
quired over  the  person  of  such  creditor." 

The  same  principle  is  laid  down  in  Loftis^ 
viUe  A  N,   R,    Co,    v.  DooUy,  78  Ala.  524 ; 
MiumiTi  P.  R.  Co.  v.  Maltby,  34  Kan.  125 ; 
Wright  v.  Chicago,  B,  A  O.  R.  Co.  19  Neb. 
175,  56  Am.    Rep.  747 ;  Missouri  P.  R.  Co. 
V.   Sharitt,  43  Kan.   875,  8  L.   R.   A.    885 ; 
Keating  v.  American  Refrigerator  Co.  82  Mo. 
App.   298;   Fielder  v.  Jessup,  24  Mo.    App. 
91 ;  Oreen  v.  Farmers*  db  Citi^^ns'  Bank,  25 
Conn.  452 ;  Lavyrence  v.  Smith,  45  N.  H.  533, 
86  Am.  Dec.  183 ;  Nye  v.  Liseombe,  21  Pick. 
263 ;  Pierce  v.   Chicago  A  N.   W.  R.  Co.  36. 
Wis.    283;  Renier  v.  HurUmt,  81  Wis.  24, 
14  L.    R.  A.  562 ;  Everett  v.  Connecticut  Mut 
L.   Ins.    Co.   4  Colo.  App.   509 ;   Baylies  v. 
Houghton,  15  Vt.  626;  Tingley  v.  Bateman„ 
10  Mass.   848 ;  Sawyer  v.   Humvpson,  24  N. 
H.  510 ;  Lov^  v.  Albee,  88  Me.  414,  54  Am. 
Dec.  630. 

It  is  abundantly  established  by  the  deci- 
sions of  the  Supreme  Court  of  the  United 
States  that,  no  matter  what  business  a  cor- 
poration does  in  another  state,  its  residence 
is  exclusively  in  the  state  of  its  creation. 
Shav)  V.  Quincy  Min.  Co.  145  U.  S.  444,  86 
L.  ed.  768;  Bank  <if  Augusta  v.  EarU,  88  U. 
S.  18  Pet.  519,  10  L.  ed.  274;  Lafayette  Ins. 
Co.  V.  French,  59  U.  S.  18  How.  404,  15  L. 
ed.  451,  and  a  number  of  other  cases  holding 
the  same  principle  cited  in  the  learned  opinion 
of  Mr.  Justice  Qray  first  above  named. 

Nor  are  the  cases  in  Michigan  opposed  to 
the  view  we  have  taken.  The  case  most  re- 
lied upon  is  that  of  NeuHand  v.  ReiUy,  85 
Mich.  151.  In  that  case  residents  of  Boston 
brought  an  action  in  assumpsit  in  a  state 
court  of  Michigan  asainst  residents  of  New 
York  as  principal  defendants,  and  served  a 
writ  of  garnishment  upon  residents  of  De- 
troit within  that  state.  Though  the  contract 
of  indebtedness  was  not  to  be  performed  with- 
in the  state  of  Michigan,  the  court  held  that, 
as  the  debt  was  owing  bv  the  residents  of 
Michigan,  the  res  was  within  the  Jurisdiction 
of  the  courts  of  that  state.  Certain Iv  there 
is  nothing  here  to  conflict  with  our  holding 
that,  where  neither  the  plaintiff  nor  the  de- 
fendant nor  the  garnishee  are  residents  of  the 
state  of  Michigan,  and  the  debt  is  not  to  be 
paid  within  the  state  of  Michigan,  the  debt 
sought  to  be  garnished  has  no  situs  in  thst 
sUte.  In  Cofrods  v.  Gartner,  79  Mich.  88e, 
7  L.  R.  A.  511,  the  supreme  court  held  that 
the  plaintiffs,  who  were  nonresidents  of  the 
state,  might  bring  their  action  against  a  non- 
resident, and  proceed  to  Judgment  in  the 
courts  of  the  state  for  the  purpose  of  subject- 
ing credits  in  the  hands  of  three  persons,  res- 
idents of  the  state,  to  the  payment  of  such 
debt,  although  no  personal  service  could  t>e 
made  upon  the  principal  defendant  within 
the  state.  In  this  case  the  debtor  owing  tbe 
debt  was  a  resident  of  Michigan,  and  the 
control  of  its  payment  would  therefore  seem 
to  have  been  within  Micbiirao's  sovereign 
power.  In  Drake  v.  Lake  Shore  A  M.  S.  IL 
Co.  69  Mich.  168,  plaintiff  was  a  resident 
of  MicbigHU.  who  had  acquired  the  claim 
by  assignment  from  a  resident  of  Indiana. 
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the  defendant  was  a  citizen  of  Indiana,  and 
the  garnishee  defendant  was  a  corporation 
organized  under  the  laws  of  Indiana  and 
Michigan,  and  doing  business  in  each  state. 
The  contract  was  made  between  the  defend- 
ant and  the  garnishee  In  Indiana,  and  pay- 
ment was  to  be  there  made.  No  serrioe  was 
made  upon  the  defendant.  It  appeared  that 
the  debt  in  Indiana  was  exempted  from  at- 
tachment, and  some  of  the  reasoning  of  the 
court  proceeds  on  this  as  a  premise ;  but  the 
whole  tenor  of  the  opinion  is  to  the  effect 


that  the  facts  that  the  original  creditor  and 
the  original  debtor  were  residents  of  Indiana, 
and  that  the  debt  was  contracted  in  Indiana, 
and  was  made  payable  in  that  state,  prevented 
the  exercise  of  jurisdiction  over  the  debt  in 
Michigan  without  personal  service  upon  the 
principal  defendant.  We  do  not  find  any- 
thing in  any  of  the  other  cases  cited  from  the 
Michigan  courts*holding  a  different  conclu- 
sion. 

iyteJudfffnmUqfth$(Xrcu$i09urtitajfkvud» 


MICHIQAN  8UPRBME  COURT. 


John  B.  SMITH,  Treasurer  of  Eaton  County, 

0. 

GERMAN   INSURANCE   COMPANY,   of 
Freeport,  Illinois,  Fif.  in  Err. 

i Mioh. .) 

1.  The  leifialatiire  ma^  lawftillsf  pro- 
Tide  that  interest  ae  a  taxpayer  of  a 

oouDty  shall  not  disqualify  a  person  from  aotloff 
as  Juror  In  a  suit  In  which  the  oounty  Is  a  party. 

8.  Palntem  employed  in  repainting  a 
building  are  not  **  mechanics  **  within  the  pro- 
vision of  an  insuraDce  polioy  respeotlnff  the  em- 
ployment of  meohanlOB  on  the  building. 

8.  An  insurer  waives  a  canse  of  Ibr- 
fbitnre  of  a  polioy  by  f allinfr  to  mention  it  when 
it  undertakes  to  state  definitely  its  reasons  for 
denying  liability  thereon. 

4.  Gasoline  Is  not  "kept*  nsed»  or  al- 
lowed** on  the  premises  insured  wlthiD  the 
meanins  of  a  i»roTiaioo  for  avoiding  the  polioy, 
by  leayinfr  a  flTe-fralion  oan  oontainlng  irasollne  in 
the  buHdiog  for  a  number  of  dasrs  for  use  in 
bumlDg  off  old  paint  preparatory  to  repainting 
the  ImiidlDg. 

••  The  increase  of  haaard  by  nstn^S^as- 
oline  to  horn  old  paint  lk*om  a  brick 
and  stone  bnilding^  is  a  question  for  the  Jury, 
where  there  is  some  testimony  to  show  that  this 
was  the  oustom  of  painters. 

(Grant,  J.,  dissents). 
(December  10,  180B.) 

ERROR  to  the  Circuit  Court  for  Eaton 
County  to  review  a  Judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  policy  of  fire 
insurance.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Thomas  Bates,  with  Mesan.  How- 
ard  A  RooSt  for  plaintiff  in  error: 

It  tends  to  bring  the  law  itself  into  disrepute 
when  by  astute  and  subtle  distinctions  a  plain 
case  IS  attempted  to  be  taken  without  the  oper- 
ation of  a  clear,  reasonable,  and  natural  obliga- 
tion of  the  contract. 

Afaek  v.  Rochester  Oertnan  Ins.  Co.  106  N. 

Y.  560. 

^_^_^^__^__„_^^^^^_^^^_^^^^_^_^^^_^^___^^^^_^_^^^^^^^_^__^_____ 

None.— For  a  similar  case,  see  First  Conflr.  Church 
V.  Holyoke  Mut.  F.  Ins.  Go.  (Mass.)  19  L.  R.  A.  687. 
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If  the  assured  allows  any  building  or  repair- 
ing operations  to  go  on  for  more  than  the  lim- 
ited time  without  a  permit,  he  wUl  of  course 
vitiate  his  policy. 

Richards,  Ins.  2d  ed.  15*^. 

Gasoline  was  used  and  was  kept  and  was  al- 
lowed here  in  such  a  way  as  would  avoid  this 
policy  of  insurance. 

Darnels  v.  EquitaUe  F,  Ins,  Oo,  48  Conn. 
105;  AppUbjf  T.  Astor  F.  Ins,  Oo.  64  N.  Y. 
258;  Pindar  ▼.  CkmHnenial  Ins.  Oo.  88  N.  Y. 
864,  97  Am.  Dec.  795;  Lee  v.  Hovoard  F.  Ins. 
Oo.  8  aray,  592;  Wkitmarsk  v.  Oharter  Oak  F. 
Ins.  Oo.  i  Allen,  581;  Richards  t.  Proteeium 
Ins.  Oo.  80  He;  278. 

The  hazard  was  increased  a  thoussDd  fold, 
and  3rdinary  common  sense  would  shame  a 
man  out  of  saying  that  this  risk  was  not  in- 
creased 

WiUiamsr.  PeojO^s  F  Ins.  Oo.  57  N.  Y.  274; 
Kptey.  Commercial  Union  Assur.  Cb.l49  Mass. 
116,  8  L.  R  A.  508;  Imperial  F.  Ins.  Co,  v.CodB 
County,  151 U.  B.  452,  88  L.  ed.  281;  Richards. 
Ins.  p.  67;  First  Cong.  Oh.  t.  Holyoke  Mut.  F. 
Ins.  Oo.  158  Mass.  475,  19  L.  R.  A.  587  (1898); 
Liverpool  db  L.  db  G.  Ins.  Oo.  t.  Quntker,  116 
U.  B.  118.  29  L.  ed.  575. 

As  bearing  upon  the  question  whether  the 
use  of  a  naphtha  torch  would  increase  the  risk, 
the  defendants  might  show,  if  they  could,  by  an 
expert,  in  regard  to  the  rates  of  premium  for 
fire  insurance,  that  the  rates  on  a  building 
whose  paint  was  to  be  removed  from  the  out- 
side by  the  use  of  such  a  torch  would  be  higher 
than  if  there  was  to  be  no  such  use. 

Webber  v.  Eastern  R.  Oo.  %  Met.  147;  LtMs 
V.  Dorchester  Mut.  F.  Ins.  Oo.  105  Msss.  297, 
7  Am.  Rep.  522;  Cornish  y.  Farm  Bldgs.  F  Ins. 
Co.  74  N.  Y.  295;  Hartmanr.  Keystone  Ins.  Oo. 
21  Pa.  466;  Plantertf  Mut.  InM.  Oo.  y.  Rowland^ 
66  Md.  286. 

The  contract  Is  that  if  the  gasoline  be  kept, 
used,  or  allowed  on  the  premises,  the  policy 
6bal1  be  void,  etc.  Under  this  provision  of  the 
policy,  it  makes  no  difference  whether  the  fire 
originated  from  the  ea^oline  or  not.  If  it  be 
kept,  used,  or  allowed  on  the  premises,  it  makes 
void  the  policy,  and  no  recovery  can  be  bad 
under  a  void  contract. 

Afead  v.  Northttestem  Ins.  Oo.l  N.  Y.  680; 
Kytey.  Commercial  Union  Assur.  Cb.l4H  Mnsa. 
116,  3  L.  R.  A,  508;  Imrerial  F.  Ins.  Co.  t. 
Co^  County,  151  U.  S.  452,  88  L.  ed.  281. 
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Me8»nt.  Lvmaa  H.  McCall  and  George 

Hnfi^ipettf  lor  defendant  in  error: 

Insurers  may  impose  any  lawful  condition 
vpon  the  insured,  as  a  basis  upon  wbicb  tbe 
risk  will  be  carried;  but  it  must  use  language 
that  leaves  no  doubt  as  to  tbe  meaning  of  tbe 
<:ondition. 

Wood,  Fire  Ins.  pp.  166,  168,  144;  UtUr  v. 
Trawler^  Ina.  Co.  65  Micb.  546;  R'iidenee  F, 
Ins.  Co.  y.  Hannatoold,  87  Micb.  105;  Hoffman 
V.  JStna  F.  Im.  Co.  82  N.  T.  405,  88  Am. 
Dec.  387. 

The  term  "mechanics"  does  not  comprehend 
common  painters. 

Morse  v.  Buffdlo  F.  A  M.  Ins.  Co.  80  Wis. 
539.  11  Am.  Rep.  587;  Maxony.  PerroU,  17 
Micb.  886,  97  Am.  Dec.  191;  Berks  County  y. 
Bertolet,  18  Pa.  525;  Story  y.  Walker,  11  Lea, 
<S15. 

Defendant  bad  waited  any  breach  of  this 
condition  of  the  policy,  if  any  had  ever  oc- 
curred as  claimed. 

Toide  V.  Ionia,  E.  d  B.  F.  Mnt  F.  Ins.  Co. 
91  Micb.  227;  Castner  y.  Farmer^  Mut.  F.  Ins. 
Co.  50  Mich.  275;  Richards  y.  WasfUnaton  F.  db 
M.  Ins.  Co.  60  Micb.  420;  Brink  v.  Hanover  F. 
Ins.  Co.  80  N.  Y.  108;  Prentice  y.  Knicker- 
bocker L.  Ins.  Co.  n  N.  T.  488,  88  Am.  Rep. 
651;  Qoodwin  y.  Massachusetts  Mut.  L.  Ins.  Co. 
78  N.  Y.  488. 

When  tbe  defendant  charged  that  gasoline 
bad  been  stored  in  tbe  building,  it  asserted,  in 
effect,  that  it  bad  been  put  there  for  safe  keep- 
ing, to  be  taken  oat  in  tbe  same  condition. 

Anderson,  Law  Diet  title  Stored;  New  Tork 
EquitaUe  Ins.  Co.  y.  Langdon,  6  Wend.  628; 
ONiel  y.  Buffalo  F.  Ins.  Co.  8  N.  Y.  127;  Dob- 
son  y.  i^Vieby,  Moody  &  >L  90;  Mears  v.  Hum- 
boldt Ins.  Co.  02  Pa.  15,  87  Am.  Rep.  647;  1 
Wood.  Fire  Ins.  2d  ed.  §  253;  HaUv.  Insurance 
Co.  of  North  Awriea,  58  N.  Y.  292,  17  Am. 
Rep.  255. 

General  prohibitory  provisions  in  a  policy 
are  not  intended  to  prevent  the  making  of 
necessary  repairs,  and  the  using  of  such  means 
as  are  reasonably  required  for  that  purpose. 

1  Wood,  Fire  Ins.  2d  ed.  259;  First  Cony. 
Ch.  V.  JHolyoke  Mut.  F.  Ins.  Co.  158  Mass.  475, 
19  L.  R  A.  589. 

The  strict  rule  claimed  by  defendants  would 
prevent  tbe  assured  from  paintinff  his  bouse  or 
cleaning  bis  furniture,  as  it  would  be  difficult 
to  do  either  without  using  some  of  tlie  probib- 
4ted  articles. 

Mears  y.  Humboldt  Ins.  Co.  92  Pa.  15,  87 
Am.  Rep.  647;  Au  Sable  Lumber  Cb.  v.  Detroit 
Manufacturers^  Mut.  F.  Ins.  Co.  89  Micb.  407; 
1  Wood,  Fire  Ins.  2d  ed.  g  260. 

Isongf  Jm  delivered  tbe  opinion  of  tbe 
court: 

On  October  28,  1898,  the  defendant  issued 
to  tbe  treasurer  of  Eaton  county  its  policy  of 
insurance,  covering  $3,000  on  tbe  Eaton 
county  court-house,  for  three  years.  The 
policy  was  tbe  Michigan  standarcl  form,  and 
contained  tbe  following  conditions:  *'Th{s 
policy,  unless  otherwise  provided  by  agree- 
ment indorsed  hereon  or  added  hereto,  shall 
be  void  if  the  hazard  be  increased  by  any 
means  witliin  the  control  or  knowledge  of  tbe 
insured,  or  if  mechanics  l)e  employed  in 
building,  altering,  or  repairing  the  within- 
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described  premises  for  more  than  fifteen  days 
at  any  one  time,  or  if  there  be  kept,  used, 
or  allowed  on  the  above- described  premises 
benzine,  naphtha,  or  other  explosives."  It  ap- 
pears that  on  October  12,  1893,  some  two 
weeks  before  this  policy  was  issued,  tbe  board 
of  supervisors  provided  by  resolution  for  tbe 
appointment  of  a  committee  to  repaint  tbe 
court-house.  This  committee,  on  June  1, 
1894,  entered  into  a  written  contract  with  S. 
H.  Sleater  to  have  such  work  performed. 
Sleater  and  his  employees  commenced  this  re- 
painting three  weeks  and  three  davs  previoui 
to  tbe  fire,  and  continued  the  work,  with  tbe 
exception  of  one  or  two  days,  up  to  tbat  time. 
For  the  purpose  of  removing  tbe  old  paint, 
preparatory  to  repainting,  gasoline  torches 
were  used  to  blister  or  loosen  it.  The  court- 
house was  a  brick  and  stone  structure,  with 
metal  roof  and  tower.  The  framework  of  the 
roof,  tower,  and  cornice  was  wood,  the  tower 
and  cornice  being  covered  with  galvanized 
iron,  and  tbe  roof  with  tin.  The  iron  work 
of  the  building,  except  tbe  roof,  had  been 
previouslv  painted  and  sanded  to  imitate 
stone,  and  this  sanded  paint,  at  the  time  the 
policy  was  issued,  was  pealing  off ;  and  it  is 
claimed  tbat,  in  order  to  make  a  good  Job  of 
paintinj^,  it  was  necessary  tbat  it  be  scraped 
off  tbe  iron  work.  Some  contention  is  made 
on  the  part  of  tbe  defendant  that,  during  the  ' 
time  these  torches  were  being  used,  tbe  season 
was  very  dry;  while,  on  tbe  other  band, 
plaintiff's  testimony  showed  tbat  from  the 
16tb  to  the  24th  of  June  of  that  year  there 
was  considerable  rain,  and  that  on  tbe  28th 
it  rained  nearly  all  day.  It  does  appear  tbat 
by  tbe  4th  of  July  most  of  the  paint  bad  been 
removed  from  the  cornice  by  the  use  of  these 
torches,  and  that  Mr.  Horn,  who  had  done 
most  of  the  work  on  tbe  cornice,  had  worked 
some  portion  of  that  day  thereon,  when,  about 
half- past  5  in  the  afternoon,  the  court-house 
was  discovered  to  be  on  fire.  Tbe  fire  seems 
to  have  originated  some  15  feet  distant  from 
where  Mr.  Horn  last  used  bis  torch  on  that 
day.  After  the  fire,  the  part  of  the  cornice 
where  be  last  worked  was  found  to  be  intact. 
Defendant  contends  tbat  the  torch  bad  come 
in  contract  with  some  straw  and  other  sub* 
stance  carried  into  tbe  cornice  by  the  birds, 
and  that  tbe  iron  work  of  tbe  cornice  in 
various  places  bad  become  loosened,  so  that, 
by  the  use  of  tbe  torches,  the  fire,  penetrating ' 
through  such  crevices,  communicated  with 
tbe  wood  work.  But  we  think  this  statement 
hardly  borne  out  by  tbe  record  ;  and  Mr.  Horn 
testifies  that  he  found  only  two  places  where 
the  galvanized  iron  was  clear  off ;  that  one 
of  the  little  panels  bad  come  off,  but  be  bad 
passed  over  that,  and  that  there  was  one  other 
bad  place  on  the  west  end,  but  he  had  not 
reached  that  when  the  fire  occurred ;  tbat  all 
tbe  balance  of  the  cornice  was  in  good  con- 
dition, and  he  found  no  place  where  the 
seams  bad  opened.  There  is  little  contention, 
however,  but  that  tbe  fire  was  in  some  wa^ 
communicated  by  the  use  of  this  torch.  It 
also  appears  in  tbe  case  that  the  gasoline  used 
in  these  torches  was  carried  into  tbe  tower  of 
tbe  court-house  in  a  five- gallon  can;  and,  in 
order  to  supply  the  torches,  tbe  men  passed 
over  the  roof  of  the  building  into  the  tower. 
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and  filled  them  from  the  can :  and,  up  to  the 
time  of  the  fire,  Mr.  HosnJiad  used  from  one 
half  to  a  gallon  per  day,  and  the  others  some- 
thing more  than  that.  The  torches  were  so 
constructed  that,  by  pumping  in  air,  a  gas 
would  be  generated,  which,  if  ignited,  would 
create  a  very  hot  flame.  As  some  of  the  wit- 
nesses express  it,  it  was  upon  the  same  prin- 
ciple as  the  blow  pump  used  by  jewelers  in 
weldinff  their  jewelry.  Replying  to  the 
letter  of  plaintiff,  inclosin/?  proofs  of  loss, 
the  defendant,  under  date  of  October  1,  1894, 
wrote  as  follows :  "  We  have  to  say  that  we 
have  given  the  matter  prompt  attention,  and 
thoroughly  investigated  as  to  the  origin  of 
this  fire,  and  as  to  the  condition  of  the  prop- 
erty at  the  time  of  the  fire,  and  find  there  was 
employed  at  the  time  of  the  fire,  and  previous 
thereto,  one  or  more  men  who  were  using 
gasoline  torches  for  the  purpose  of  burning 
off  paint  on  the  cornices  and  other  portions 
of  the  court-house,  and  there  was  stored  in 
the  court-house  gasoline  for  this  use  and  pur- 
pose in  considerable  quantities,  and  in  such 
quantities  as  would  be  a  large  increase  of  the 
hazard ;  and,  further,  the  use  of  gasoline  in 
sasoline  burninff  torches  for  burning  off  paint 
IS  a  verv  great  Increase  of  hazard,  so  much 
so  that  ft  IS  a  violation  of  the  conditions  of 
the  contract;  and,  with  the  information  we 
now  have  as  to  the  use  of  this  gasoline  and 
its  storage  in  the  building, — all  within  the 
knowledge  and  control  of  yourself,  as  treas- 
urer, and  of  the  county  commissioners  of 
your  county,  having  charge  of  the  county 
property, — this  company  must  conclude  that 
such  act  on  the  part  of  the  proper  officials  of 
Eaton  county  was  a  voidaoce  of  the  contract, 
and  that  by  this  serious  increase  of  hazard  the 
policy  was  voided  before  the  fire.  Hence  we 
call  your  attention  to  these  facts  to  explain 
to  you  the  position  which  this  companv 
would  be  obliged  to  take  in  this  case :  If, 
as  we  understand  from  the  reports  we  have 
received,  these  conditions  existed,  clearly 
the  policy  was  void  and  of  no  effect,  anCi 
there  could  be  no  liability  under  it  after  the 
use  and  storage  of  gasoline  in  and  on  the 
premises.  And,  further,  that  you  may  not  be 
misled  as  to  the  position  of  this  company, 
we  again  repeat,  if  these  conditions  as  to  the 
use  and  storage  of  gasoline  existed,  the  pol  icy 
was  absolutely  void,  and  there  is  no  liability 
thereunder."  Upon  the  trial,  before  a  jury, 
in  Eaton  county,  the  plaintiff  had  verdict  and 
iud lament  for  the  amount  of  the  policy,  with 
interest. 

The  first  objection  to  the  proceedings  relates 
to  the  trial  of  the  cause  in  Eaton  county. 
Before  the  trial  came  on,  the  defendant  moved 
for  a  change  of  venue,  based  upon  the  af- 
fidavit of  one  of  its  counsel,  which  states 
"that  in  each  of  said  causes  [there  were  four 
suits  pending  upon  separate  insurance  poli- 
cies] there  will  be  an  issue  of  fact  as  well  as 
issue  of  law  to  be  determined,  in  the  opinion 
and  judgment  of  the  deponent,  and  deponent 
has  thorougly  examined  into  said  cases,  and 
believes  he  understands  the  issue  involved 
thereunder.  Deponent  further  states  that,  in 
bis  judgment,  it  will  be  impossible  to  get 
an  impartial  jury  to  try  said  causes,  or  either 
of  them,  in  said  county,   from  the  fact  that 
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the  lurymen,  being  taxpayers,  woald  be  di- 
rectly and  financially  interested  in  having  tte 
plaintiff  recover  judgment."  This  motioa 
was  overruled.  At  the  commencement  of  tho 
trial,  before  the  jury  were  sworn,  counsel  for 
defendant,  in  oraer  to  again  raise  the  ques- 
tion, challenged  each  juror  on  tJie  ground 
that  he  was  a  taxpayer  of  the  conn^,  and 
therefore  incompetent  to  sit  in  the  case. 
These  challenges  were  overruled.  Section 
7A55,  2  How.  Anno.  Stat.,  provides  that  the 
list  of  jurymen  shall  be  taken  from  the  as- 
sessment roll,  and  each  regular  juror  waa 
presumablv  a  taxpayer  of  t^at  county ;  bat 
section  46o,  1  How.  Anno.  Stat.,  provides: 
''On  the  trial  of  every  action  in  which  » 
county  shall  be  interested,  the  electors  and 
inhabitants  of  such  county  shall  be  competent 
wi tnesses  and  j  urors. "  The  contention  is  that 
this  act  is  unconstitutional,  as  it  seeks  to 
deprive  a  party  of  the  right  to  a  trial  br  an 
impartial  jury.  We  think  there  is  no  force- 
in  this  contention.  It  is  competent  for  the 
legislature  to  provide  that,  where  tlie  interest 
of  a  person  is  merely  that  of  a  taxpayer  of 
a  municipal  corporation,  it  shall  constitute 
no  disqualification  of  him  as  a  juror,  judge, 
or  commissioner  in  the  case  where  a  corpora- 
tion is  a  party.  As  was  said  in  Mtnnet^oiu 
V.  Wilkin,  80  Minn.  143:  *"  This  does  not 
infringe  upon  the  constitutional  rieht  of  a 
party  to  an  impartial  tribunal  to  hear  hia 
cause.  Public  policy  and  the  necessities  of 
the  case  require  that  this  should  be  so.  The 
ground  upon  which  the  ruling  is  usually 
placed  is  that  such  an  interest  is  so  remote, 
indirect,  and  insignificant  that  it  may  be 
fairly  supposed  to  be  incapable  of  affectinr 
the  judgment  or  influencing  the  conduct.^ 
This  same  rule  is  laid  down  by  Judge  Oooley 
in  his  work  on  Constitutional  Limitations, 
6th  ed.  p.  008. 

The  principal  contention  arises  over  the 
charge  of  the  court,  which  is  as  follows: 
**No.  1.  I  instruct  you  that  there  is  no> 
foundation  for  the  claim  in  this  cause  on  the 
part  of  the  defendant  that  the  policy  in  ques- 
tion was  rendered  void  by  reason  of  mechanica 
having  been  employed  in  repairing  the  build- 
ing for  more  than  fifteen  days  without  any 
agreement  indorsed  upon  the  policy  or  added 
thereto  permitting  the  same.  The  evidence 
clearly  shows  that  only  painters  were  em- 
ployed in  repainting  the  building.  Painters 
are  not  'mechanics'  in  the  sense  of  this  term 
as  used  in  this  policy;  and  neither  the 
painters  employed  nor  the  work  they  did  ia 
embraced  in  this  provision.  And,  further. 
I  instruct  you  that,  were  such  employees  and 
their  work  comprehended  within  tne  meaning 
of  this  provision,  still  that  the  defendant  has 
waived  any  breach  thereof,  if  any  ever  oc- 
curred, and  is  now  estopped  from  raising  this 
question.  You  will  Uierefore  not  consider 
this  objection  as  constituting  any  defense 
whatever  to  this  action.  No.  2.  Tou  are  fur- 
ther Instructed  that  the  third  objection  of 
defendant — that  is,  that  gasoline  or  naphtha 
was  stored  in  the  court-house  in  violation  of 
the  provisions  of  the  policy  prohibiting  the 
keeping,  using,  or  allowing  on  the  premisea 
of  benzine,  gasoline,  naphtha,  or  other  ex- 
plosive— is  also  without  loice  or  foundation. 
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This  coodUioc  in  the  policy  must  be  under- 
stood as  prohibiting  only  the  habitual  keep- 
injiT,  using,  or  allowing  of  any  of  these  arti- 
cles on  the  premises,  and  not  the  occasional 
introduction  thereof  for  some  tenioorary  pur- 
pose connected  with  their  occupation,  such  as 
makinff  ordinary  or  necessary  repairs,  and  the 
like.  I  therefore  charge  you  that  there  is  no 
evidence  in  this  cause  tending  to  show  a  viola- 
tion of  this  condition,  and  hence  a  recovery 
bv  the  plaintiff  cannot  be  defeated  by  reason 
of  this  <%jection.  No.  8.  As  to  whether  there 
has  been  an  increase  of  hazard  or  violation 
of  the  terms  of  the  policy  within  the  meaning 
of  its  terms  as  understood  and  contemolated 
by  the  parties,  I  instruct  you  that.  In  de- 
termining whether  or  not  there  has  been  an 
increase  of  risk,  it  is  essential  to  ascertain 
what  the  parties  must  be  presumed  to  have 
contemplated  when  the  insurance  was  made. 
And  this  involves  the  consideration  of  the 
usages  and  incidents  of  the  risk,  because 
where  any  change  is  warranted  by  the  usage 
or  usual  incidents  of  the  risk,  although 
it  in  fact  Increased  the  risk,  it  does  not 
come  within  the  prohibition,  because  it  is 
presumed  to  have  been  contemplated.  No. 
4.  The  well -settled  doctrine  seems  to  be  that 
that  which  Is  necessary  for  the  protection  of 
the  property  or  its  preservation,  such  as  ordi- 
nary repairs,  by  way  of  painting  or  other- 
wise, or  that  which  is  usual  or  incident  to 
it  for  the  purpose  for  which  it  is  employed, 
when  insured,  must  be  regarded  as  within  the 
contemplation  of  the  parties,  and  excepted 
from  the  operation  of  any  stipulation  ap- 
parently to  the  contrary.  No.  5.  You  are 
further  instructed  that  the  right  to  repair 
buildings  is  incident  to  the  ownership  and 
use  of  the  property,  and  alterations  which  do 
not  increase  the  risk  under  an  insurance 
policy,  as  well  as  all  ordinary  repairs,  may 
De  made  without  affecting  the  validity  of  the 
policy.  And  hence,  although,  in  making 
any  such  repairs,  hazardous  articles  are  in- 
troduced into  the  building,  such  as  gasoline, 
oils,  turpentine,  paints,  e{c.,  the  insurer  is 
not  relieved  from  liability  if  such  articles 
are  necessary  incidents  to  the  repairs  in  pro- 
|:re88.  No.  6.  Both  parties  to  a  contract  for 
insurance  must  be  presumed  to  expect  that 
the  property  will  be  preserved  and  kept  in 
proper  condition  by  making  repairs  upon  it ; 
and  although  the  making  of  ordinary  or  nec- 
essary repairs  in  a  reasonable  way  may  some- 
times increase  the  risk  more  or  less  while  the 
work  is  going  on,  or  involve  the  use  of  arti- 
cles whose  use  iu  a  business  carried  on  in  the 
building  is  prohibited  by  the  policy,  still 
the  insurer  would  not  be  relieved  from  lia- 
bility by  reason  of  such  repairs  or  such 
temporary  increase  of  risk.  No.  7.  You  are 
further  instructed  that,  in  the  absence  of  an 
express  stipulation  to  that  effect,  a  contract 
of  insurance  should  not  be  held  to  forbid  the 
making  of  ordinary  repairs  in  a  reasonably 
safe  way,  and  provisions  like  those  we  are 
now  considering  in  the  policy  in  Question 
should  not  be  deemed  to  apply  to  an  increase 
of  risk  caused  by  reason  of  any  such  repairs, 
or  to  the  use  of  an  article  necessary  therefor 
or  for  the  preservation  of  the  property.  And 
I  instruct  you  that  if  it  was  reasonably  nec- 
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essary  to  remove  the  old  paint  from  the  build- 
ing, as  shown  in  this  cause,  for  the  purpose 
of  properly  repairing  it,  and  that  the  use  of 
the  gasoline  burner  was  reasonable  and  proper 
for  that  purpose,  having  reference  to  the 
nature  of  the  building,  the  danger  of  fire, 
as  well  as  to  other  considerations  properly 
connected  with  the  transaction,  the  policT 
would  not  be  rendered  void  by  reason  oi  such 
use,  and  such  use  would  constitute  no  defense 
to  this  action. " 

The  question  first  presented  by  the  charge 
Is  whether  the  painters  employed  were  '^  me- 
chanics" within  the  meaning  of  the  poller, 
so  that  the  insured  was  bound  to  obtain  the 
Indorsement  of  the  company  upon  the  policy 
permitting  the  repairs.  Inasmuch  as  these 
workmen  were  engaged  for  more  than  fifteen 
days.  Plaintiff  contends,  (1)  thai  they  were 
not  such  mechanics ;  (2)  that,  If  they  were, 
the  defendant  waived  any  breach  of  that  con- 
dition by  its  letter  of  October  1,  1894. 

Webster  defines  the  word  "mechanic*  as 
"one  skilled  or  emploved  in  shaping  and 
uniting  materials,  such  as  wood,  metals, 
etc. ,  into  any  kind  of  structure,  machine,  or 
other  object  requiring  the  use  of  tools  or 
instjuments."  The  American  Encyclopedia 
Dictionary  defines  the  term  as  "one  who  is 
employed  or  skilled  In  the  construction  of 
materials,  as  wood,  metal,  etc.,  into  any 
kind  of  structure  or  machine;  one  who  is 
skilled  in  the  use  of  tools  or  instruments; 
one  who  follows  a  mechanical  trade  for  a 
living."  In  Anderson's  Law  Dictionary  the 
term  is  defined  as  "a  workman  employed  In 
shaping  and  uniting  materials,  such  as  wood, 
metal,  into  some  kind  of  structure,  machine, 
or  other  object  requiring  the  use  of  tools." 
In  Crabb's  English  Synonyms  the  distinction 
between  a  mechanic  and  a  painter  is  drawn 
as  follows:  "The  mechanic  Is  a  species  of 
artisan  who  works  at  arts  purely  mechanical, 
in  distinction  from  those  who  contribute  to 
comoletion  and  embellishment  of  any  ob- 
jects. On  this  ground  the  shoemaker  is  a 
mechanic,  and  a  common  painter  Is  a  simple 
artisan."  It  is  apparent  that  the  common 
acceptation  of  the  term  "  mechanic"  does  not 
include  paintere,  and  that  painting  was  not 
intended  by  the  terms  of  this  policy  to  be 
included  in  those  repairs  which  required  the 
assent  of  the  company  to  be  indorsed  upon 
the  policy.  To  make  the  case  more  certain 
upon  this  point,  when  Mr.  Rowe,  who  was 
called  by  the  defendant  as  an  expert  upon 
insurance  matters,  was  cross-examined,  he 
testified:  "The  company  I  represent  issues 
a  permit  for  repairs.  Never  was  called  upon 
to  issue  a  permit  for  painting  alone.  We 
never  regarded  painting  alone  as  the  kind  of 
repairs  that  was  contemplated  by  the  policy." 

We  think  the  court  was  also  right  in  stat- 
ing to  the  jury  that,  if  the  painters  were  in- 
cluded within  the  term  "mechanic"  as  used 
in  the  policy,  clearly  there  was  a  waiver  of 
any  such  claim  by  the  letter  of  October  1, 
1894.  In  the  letter  the  company  admits 
thoroughly  examining  the  loss,  the  origin  of 
the  fire  and  attendant  circumstances,  and  un- 
dertakes to  state  definitely  its  reasons  for 
denying  liability  on  the  policy.  It  Is  ap- 
parent that  the  ground,  and  the  only  ground. 
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And  filled  them  from  the  can :  and,  up  to  the 
time  of  the  fire,  Mr.  Harai^ttd  used  from  one 
half  to  a  gallon  per  day,  and  the  others  some- 
thing more  than  that.  The  torches  were  so 
constructed  that,  by  pumping  in  air,  a  gas 
would  be  generated,  which,  if  Ignited,  would 
create  a  very  hot  flame.  As  some  of  the  wit- 
nesses express  it,  it  was  upon  the  same  prin- 
ciple as  the  blow  pump  used  by  jewelers  in 
welding  their  jewelry.  Replying  to  the 
letter  of  plaintiff,  inclosing  proofs  of  loss, 
the  defendant,  under  date  of  October  1,  1894, 
wrote  as  follows :  **  We  have  to  say  that  we 
have  given  the  matter  prompt  attention,  and 
thoroughly  inyestigated  as  to  the  origin  of 
this  fire,  and  as  to  Sie  condition  of  the  prop- 
erty at  the  time  of  the  fire,  and  find  there  was 
employed  at  the  time  of  the  fire,  and  previous 
thereto,  one  or  more  men  who  were  using 
gasoline  torches  for  the  purpose  of  burning 
off  paint  on  the  cornices  and  other  portions 
of  the  court-house,  and  there  was  stored  in 
the  court-house  gasoline  for  this  use  and  pur- 
pose in  considerable  quantities,  and  in  such 
quantities  as  would  be  a  large  increase  of  the 
hazard :  and,  further,  the  use  of  gasoline  in 
sasoline  burnins  torches  for  burning  off  paint 
18  a  Yery  ereat  Increase  of  hazard,  so  much 
so  that  it  IS  a  violation  of  the  conditions  of 
the  contract ;  and,  with  the  information  we 
now  have  as  to  the  use  of  this  gasoline  and 
its  storage  in  the  building, — all  within  the 
knowledge  and  control  of  yourself,  as  treas- 
urer, and  of  the  county  commissioners  of 
your  county,  having  charge  of  the  county 
property, — this  company  must  conclude  that 
such  act  on  the  part  of  the  proper  officials  of 
Eaton  county  was  a  voidance  of  the  contract, 
and  that  by  this  serious  increase  of  hazard  the 
policy  was  voided  before  the  fire.  Hence  we 
call  your  attention  to  these  facts  to  explain 
to  you  the  position  which  this  company 
would  be  obliged  to  take  in  this  case:  If, 
as  we  understand  from  the  reports  we  have 
received,  these  conditions  existed,  clearly 
the  policy  was  void  and  of  no  effect,  anCi 
there  could  be  no  liability  under  it  after  the 
use  and  storage  of  gasoline  in  and  on  the 
premises.  And,  further,  that  you  may  not  be 
misled  as  to  the  position  of  this  company, 
we  again  repeat,  if  these  conditions  as  to  the 
use  and  storage  of  gasoline  existed,  the  pol  icy 
was  absolutely  void,  and  there  is  no  liability 
thereunder."  Upon  the  trial,  before  a  jury, 
in  Eaton  county,  the  plaintiff  had  verdict  and 
iudi^ment  for  the  amount  of  the  policy,  with 
interest. 

The  first  objection  to  the  proceedings  relates 
to  the  trial  of  the  cause  in  Eaton  county. 
Before  the  trial  came  on,  the  defendant  moved 
for  a  change  of  venue,  based  upon  the  af- 
fidavit of  one  of  its  counsel,  which  states 
"  tliat  in  each  of  said  causes  [there  were  four 
suits  pending  upon  separate  insurance  poli- 
cies] there  will  be  an  issue  of  fact  as  well  as 
issue  of  law  to  be  determined,  in  the  opinion 
and  judgment  of  the  deponent,  and  deponent 
has  thorougly  examined  into  said  cases,  and 
believes  he  understands  the  issue  involved 
tliereunder.  Deponent  further  states  that,  in 
bis  judgment,  it  will  be  impossible  to  get 
an  impartial  jury  to  try  said  causes,  or  either 
of  them,  in  said  county,   from  the  fact  that 
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the  lurymen,  being  taxpayers,  would  be  di- 
rectly and  financially  interested  in  having  tte 
plaintiff  recover  judgment."  This  motioa 
was  overruled.  At  the  commencement  of  th* 
trial,  before  the  jury  were  sworn,  counsel  for 
defendant  in  oraer  to  again  raise  the  ques- 
tion, challenged  each  juror  on  the  ground 
that  he  was  a  taxpayer  of  the  coun$,  and 
therefore  incompetent  to  sit  in  the  caae. 
These  challenges  were  overruled.  Section 
7A55,  2  How.  Anno.  Stat.,  provides  that  the 
list  of  jurymen  shall  be  taken  from  the  as- 
sessment roll,  and  each  regular  juror  wa» 
presumably  a  taxpayer  of  that  county ;  bat 
section  46o,  1  How.  Anno.  Stat.,  provides: 
"On  the  trial  of  every  action  in  which  m 
county  shall  be  interested,  the  electors  and 
inhabitants  of  such  county  shall  be  competent 
witnesses  and  j urors. "  The  contention  is  that 
this  act  is  unconstitutional,  as  it  seeks  to 
deprive  a  party  of  the  right  to  a  trial  by  an 
impartial  jury.  We  think  there  is  no  foro» 
in  this  contention.  It  is  competent  for  the 
legislature  to  provide  that,  where  the  interest 
of  a  person  is  merely  that  of  a  taxpayer  of 
a  municipal  corporation,  it  shall  constitute 
no  disqualification  of  him  as  a  juror,  judge* 
or  commissioner  in  the  caae  where  a  corporm- 
tion  is  a  party.  As  was  said  in  Minneapolis 
V.  Wilkin,  80  Minn.  143:  *"  This  does  not 
infringe  upon  the  constitutional  right  of  a 
party  to  an  impartial  tribunal  to  near  hie 
cause.  Public  policy  and  the  necessities  of 
the  case  require  that  this  should  be  so.  The 
ground  upon  which  the  ruling  is  usoally 
placed  is  that  such  an  interest  is  so  remote, 
indirect,  and  insignificant  that  it  may  be 
fairly  supposed  to  be  incapable  of  affecting 
the  judgment  or  influencing  the  conduct.** 
This  same  rule  is  laid  down  by  Judge  Coolejr 
in  his  work  on  Constitutional  Limitationa» 
6th  ed.  p.  008. 

The  principal  contention  arises  over  the 
charge  of  the  court,  which  is  as  follows : 
**No.  1.  I  instruct  you  that  there  is  n<y 
foundation  for  the  claim  in  this  cause  on  the 
part  of  the  defendant  that  the  policy  in  ques- 
tion was  rendered  void  by  reason  of  mechanice 
having  been  employed  in  repairing  the  build- 
ing for  more  than  flfteen  days  without  anjr 
agreement  indorsed  upon  the  policy  or  added 
thereto  permitting  the  same.  The  evidence 
clearly  shows  that  only  painters  were  em- 
ployed in  repainting  the  building.  Paintere 
are  not  'mechanics'  in  the  sense  of  this  term 
as  used  in  this  policy;  and  neither  the 
painters  employed  nor  the  work  they  did  ie 
embraced  in  this  provision.  And,  further. 
I  instruct  you  that,  were  such  employees  and 
their  work  comprehended  within  the  meaning* 
of  this  provision,  still  that  the  defendant  hae 
waived  any  breach  thereof,  if  any  ever  oc- 
curred, and  is  now  estopped  from  raising  this 
question.  You  will  therefore  not  consider^ 
this  objection  as  constituting  any  defense 
whatever  to  this  action.  No.  2.  Tou  are  fur- 
ther instructed  that  the  third  objection  of 
defendant — that  is,  that  gasoline  or  naphtha 
was  stored  in  the  court-house  in  violation  of 
the  provisions  of  the  policy  prohibiting  ihe 
keeping,  using,  or  allowing  on  the  premisee 
of  benzine,  gasoline,  naphtha,  or  other  ex> 
plosive— is'also  without  loice  or  foundation. 
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This  condition  in  the  policy  must  be  under- 
8U)od  a»  prohibiting  only  the  habitual  keep- 
inf:.  using,  or  allowing  of  any  of  these  arti- 
cles on  the  premises,  and  not  the  occasional 
introduction  thereof  for  some  temporary  pur- 
pose connected  with  their  occupation,  such  as 
making  ordinary  or  necessary  repairs,  and  the 
like.  1  therefore  charge  you  that  there  is  no 
evidence  in  this  cause  tending  to  show  a  yiola- 
tion  of  this  condition,  and  hence  a  recovery 
bv  the  plaintiff  cannot  be  defeated  by  reason 
of  this  (Ejection.  No.  8.  As  to  whether  there 
has  been  an  increase  of  hazard  or  violation 
of  the  terms  of  the  policy  within  the  meaning 
of  its  terms  as  understood  and  oontemolated 
by  the  parties,  I  instruct  you  that.  In  de- 
termining whether  or  not  there  has  been  an 
increase  of  risk,  it  is  essential  to  ascertain 
what  the  parties  must  be  presumed  to  have 
contemplated  when  the  insurance  was  made. 
And  this  involves  the  consideration  of  the 
usages  and  incidents  of  the  risk,  because 
where  any  change  is  warranted  by  the  usage 
or  usual  incidents  of  the  risk,  although 
it  in  fact  increased  the  risk,  it  does  not 
come  within  the  prohibition,  because  it  is 
presumed  to  have  been  contemplated.  No. 
4.  The  well -settled  doctrine  seems  to  be  that 
that  which  is  necessary  for  the  protection  of 
the  property  or  its  preservation,  such  as  ordi- 
nary repairs,  by  way  of  painting  or  other- 
wise, or  that  which  is  usual  or  incident  to 
it  for  the  purpose  for  which  it  is  employed, 
when  insured,  must  be  regarded  as  within  the 
contemplation  of  the  parties,  and  excepted 
from  the  operation  of  any  stipulation  ap- 
parently to  the  contrary.  No.  5.  You  are 
further  instructed  that  the  right  to  repair 
buildings  is  incident  to  the  ownership  and 
use  of  the  property,  and  alterations  which  do 
not  increase  the  risk  under  an  insurance 
policy,  as  well  as  all  ordinary  repairs,  may 
oe  made  without  affecting  the  validity  of  the 
policy.  And  hence,  although,  in  making 
any  such  repairs,  hszardous  articles  are  in- 
troduced into  the  building,  such  as  gasoline, 
oils,  turpentine,  paints,  etc.,  the  insurer  is 
not  relieved  from  liability  if  such  articles 
are  necessary  incidents  to  the  repairs  in  pro- 
gress. No.  6.  Both  parties  to  a  contract  for 
insurance  must  be  presumed  to  expect  that 
the  proper t]^  will  be  preserved  and  kept  in 
proper  condition  by  making  repairs  upon  it; 
and  although  the  making  of  ordinary  or  nec- 
essary repaira  in  a  reasonable  way  may  some- 
times increase  the  risk  more  or  less  while  the 
work  is  going  on,  or  involve  the  use  of  arti- 
cles whose  use  in  a  business  carried  on  in  the 
building  is  prohibited  by  the  policy,  still 
the  insurer  would  not  be  relieved  from  lia- 
bility by  reason  of  such  repairs  or  such 
temporary  increase  of  risk.  No.  7.  You  are 
further  instructed  that,  in  the  absence  of  an 
express  stipulation  to  that  effect,  a  contract 
of  insurance  should  not  be  held  to  forbid  the 
making  of  ordinary  repairs  in  a  reasonably 
safe  way,  and  provisions  like  those  we  are 
now  considering  in  the  policy  in  question 
should  not  be  deemed  to  apply  to  an  increase 
of  risk  caused  by  reason  of  any  such  repairs, 
or  to  the  use  of  an  article  necessary  therefor 
OT  for  the  preservation  of  the  property.  And 
I  instruct  you  that  if  it  was  reasonably  nec- 
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essary  to  remove  the  old  paint  from  the  build- 
ing,  as  shown  in  this  cause,  for  the  purpose 
of  properly  repairing  it,  and  that  the  use  of 
the  gasoline  burner  was  reasonable  and  proper 
for  that  purpose,  having  xeference  to  the 
nature  of  the  building,  the  danger  of  fire, 
as  well  as  to  other  considerations  properly 
connected  with  the  transaction,  the  policT 
would  not  be  rendered  void  by  resson  oi  such 
use,  and  such  use  would  constitute  no  defense 
to  this  sction. " 

The  question  first  presented  by  the  charge 
is  whether  the  painters  employed  were  **  me- 
chanics" within  the  meaning  of  the  poWcj, 
so  that  the  insured  was  bound  to  obtain  the 
indorsement  of  the  company  upon  the  policy 
permitting  the  repairs,  inasmuch  as  these 
workmen  were  engaged  for  more  than  fifteen 
days.  Plaintiff  contends,  (1)  that  they  were 
not  such  mechanics ;  (3)  that,  if  they  were, 
the  defendant  waived  any  breach  of  that  con- 
dition by  its  letter  of  October  1,  1894. 

Webster  defines  the  word  "mechanic*  m 
"one  skilled  or  employed  in  shaping  and 
uniting  materials,  such  as  wood,  metals, 
etc. ,  into  any  kind  of  structure,  machine,  or 
other  object  requiring  the  use  of  tools  or 
instruments.*  The  American  Encyclopedia 
Dictionary  defines  the  term  as  "one  who  is 
employed  or  skilled  in  the  construction  of 
materials,  as  wood,  metal,  etc.,  into  any 
kind  of  structure  or  machine;  one  who  is 
skilled  in  the  use  of  tools  or  instruments; 
one  who  follows  a  mechanical  trade  for  a 
living. "  In  Anderson's  Law  Dictionary  the 
term  is  defined  as  **a  workman  employed  in 
shaping  and  uniting  materials,  such  ss  wood, 
metal,  into  some  kind  of  structure,  machine, 
or  other  object  requiring  the  use  of  tools.* 
In  Oabb's  English  Synonyms  the  distinction 
between  a  mechanic  and  a  painter  is  drawn 
as  follows:  "The  mechanic  is  a  species  of 
artisan  who  works  at  arts  purely  mechanical, 
in  distinction  from  those  who  contribute  to 
comoletion  and  embellishment  of  any  ob- 
jects. On  this  ground  the  shoemaker  is  a 
mechanic,  and  a  common  painter  is  a  simple 
artisan."  It  is  apparent  that  the  common 
acceptation  of  the  term  "mechanic*  does  not 
include  painters,  and  that  paintinj^  was  not 
intended  by  the  terms  of  this  policy  to  be 
included  in  those  repairs  which  required  the 
assent  of  the  company  to  be  indorsed  upon 
the  policy.  To  make  the  case  more  certain 
upon  this  point,  when  Mr.  Rowe,  who  was 
called  by  the  defendant  as  an  expert  upon 
insurance  matters,  was  cross-examined,  he 
testified:  "The  company  I  represent  issues 
a  permit  for  repairs.  Never  was  called  upon 
to  issue  a  permit  for  painting  alone.  We 
never  regarded  painting  alone  as  the  kind  of 
repairs  that  was  contemplated  by  the  policy.  * 

We  think  the  court  was  also  right  in  stat- 
ing to  the  jury  that,  if  the  painters  were  in- 
cluded within  the  term  "mechanic"  as  used 
in  the  policy,  clearly  there  was  a  waiver  of 
any  such  claim  by  the  letter  of  October  1, 
1894.  In  the  letter  the  company  admits 
thoroughly  examining  the  loss,  the  origin  of 
the  fire  and  attendant  circumstances,  and  un- 
dertakes to  state  definitely  its  reasons  for 
denying  liability  on  the  policy.  It  is  ap- 
parent U&at  the  ground,  and  the  only  ground. 
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upon  which  all  liability  was  denied,  was  tho 
storage  of  gasoline,  though  in  the  former 
part  of  it  mention  was  made  that  men  had 
been  employed  to  bum  off  this  paint.  Good 
faith  required  that  the  company  should  ap- 
prise the  plaintiff  fully  of  its  position ;  and, 
failing  to  do  this,  it  estops  itself  from  as- 
serting any  defense  other  than  that  brought 
to  the  notice  of  plaintiff.  Tawle  y.  Ionia,  B. 
<ft  B,  F,  Mut.  P.  Ins.  Co,  01  Mich.  227,  and 
cases  there  cited.  The  defendant  having 
specifically  called  the  attention  of  the  in- 
sured to  its  objections  to  paying  the  policy, 
reiterating  the  claim  made',  it  limited  its 
complaint  to  the  use  and  storage  of  gasoline. 
1^0  more  definite  statement  could  hayc  been 
made,  and  it  operated  as  a  waiver  of  other 
causes  of  complaint  and  defenses  to  the  ac- 
tion. 

The  next  objection  is  to  the  charge  of  the 
court  upon  the  question  of  the  use  and  storage 
of  gasoline  upon  the  premises.  In  the  notice 
attached  to  the  plea,  the  defendant  sets  out 
the  manner  in  which  the  policy  was  voided 
under  three  heads :  the  first  referring  to  the 
increased  hazard  to  the  property  by  the  use 
of  gasoline  torches;  the  second  referring  to 
the  employment  of  mechanics  for  more  than 
fifteen  days  without  the  written  assent  of  the 
company.  The  third  matter  of  defense  is  set 
up  as  follows :  **  The  gasoline  or  naphtha  was 
stored  in  the  court-house  building  covered  by 
this  policy  at  the  time  of  said  fire  con- 
tinuously for  several  days  immediately  pre- 
ceding said  fire,  and  that  no  agreement  was 
indorsed  on  said  policy  or  added  thereto 
permitting  such  storage ;  and  by  reason  there- 
of, within  the  true  intent  and  meaning  of  the 
provisions  of  said  policy,  said  policy  became 
null  and  void.**  The  defense  then  set  up  by 
this  notice  relates  to  the  storage  of  gasoline 
contrary  to  the  terms  of  the  policy,  "and  not 
to  the  use  made  of  it  by  the  workmen  in 
removing  the  paint.  The  court  construed  this 
condition  to  mean  only  the  habitual  keeping, 
using,  or  allowing  of  any  of  these  articles  on 
the  premises,  ana  not  the  occasional  intro- 
duction thereof  for  some  temporary  purpose 
connected  with  their  occupation,  such  as 
making  ordinary  and  necessary  repairs  or 
the  like.  While  it  is  apparent  that,  under 
the  notice,  the  defense  upon  that  branch  of 
the  case  was  limited  to  tlie  storage  within  the 
building,  yet  the  incjuiry  need  not  be  so 
restricteo.  The  question  is  fairly  presented 
by  the  charire  whether  the  storing  for  the 
purpose  for  which  the  gasoline  was  used  was 
a  violation  of  the  terms  of  the  policy ;  and 
the  court,  we  think,    properly  charged  the 

iury  on  that  point.  In  Dobton  y.  Southeby, 
foody  4&  M.  90,  the  terms  of  the  policy  re- 
quired that  no  fire  should  be  kept  in  the 
building  on  which  the  rate  of  insurance  in 
that  case  specified  was  paid.  A  tar  barrel  had 
been  taken  into  the  b/trn  which  had  been  in- 
sured against  fire,  for  the  purpose  of  repairing 
the  building  by  tarring  it.  No  fire  was  ordi- 
narily kept  or  made  there, but  a  fire  was  light- 
ed inside  to  boil  the  tar;  and,  by  the  negli- 
gence of  a  servant,  the  building  took  fire,  and 
was  consumed.  The  insured  recovered.  Lord 
Tenterden  paid  that  the  condition  in  the 
policy  must  be   understood  as  forbidding 

80L.  R.  A., 


only  the  habitual  use  of  the  fire,  and  not  its 
occasional  introduction,  as,  in  that  case,  fot 
the  temporary  purpose  connected  with  the 
occupation  of  tbe  premises.  In  O^Niel  y. 
Buffalo  F.  In$.  Co,  8  N.  Y.  122,  the  policy 
provided  that  **the  true  intent  and  meanin/c 
of  the  parties  hereto,  that  in  case  the  above- 
mentioned  buildings,  or  either  of  them,  shall 
at  any  time  after  the  making,  and  during  the 
time  this  policy  would  otherwise  continue  in 
force,  be  appropriated, [applied,  or  used  to  or 
for  the  purpose  of  carrying  on  or  exercisin^^ 
therein  any  trade,  business,  or  vocation, 
denominated  'hazardous'  or  'extra  hazardous* 
.  .  .  or  for  the  purpose  of  storing  therein 
any  of  the  articles,  goods,  or  merchandise  in 
the  same  conditions,  denominated  ^hazardous' 
or  'extra  hazardous'  or  included  in  the  special 
rates,  then  .  .  .  these  presents  shall  cease 
and  be  of  no  force  or  effect."  In  the  condi- 
tions annexed  to  the  policy,  oil  and  tur- 
pentine are  denominated  ''hazardous*'  eooda, 
and  spirits  of  turpentine  "extra  hazardous;* 
and  house  building  or  repairing  is  included 
within  the  memorandum  of  "Special  Rates 
of  Premium."  In  the  suit  upon  the  policy 
it  was  held  that  painting  of  the  inside  of  this 
house  was  not  an  application  of  the  house  to 
the  purpose  of  carrying  on  the  trade  of  house 
repairing,  and  that  the  oil  and  turpentine 
brought  into  the  house  for  the  purpose  of 
painting  it  were  not  "stored"  therein  within 
the  meaning  of  the  clauses  of  the  policy :  and 
the  court  said :  "  The  object  of  that  clause 
was  to  prevent  the  house  from  being  used  for 
the  ordinary  deposit  of  hazardous  goods,  and 
not  for  their  occasional  introduction  for  a  tem- 
porary purpose  necessary  to  make  the  house 
tenantable  as  a  dwelling."  In  Ne%D  York 
Equitable  fns,  Co,  v.  Langdon,  6  Wend.  623- 
628,  under  a  somewhat  similar  clause,  it  was 
said :  "  The  only  question  then  is,  whether 
the  keeping  of  oil  and  spirituous  lic^uors  in 
the  store,  under  the  circumstances  disclosed 
in  the  case,  was  appropriating  or  using  the 
building  for  the  purpose  of  storing  those 
articles  within  the  meaning  of  the  policy. 
Everything  that  was  kept,  either  in  the  store 
or  cellar,  was  kept  for  the  purpose  of  bein^ 
retailed.  The  smaller  vessels  in  the  store 
were  replenished  from  the  larger  ones  in  the 
cellar,  which  consisted  at  the  time  of  the  flro 
of  one  cask  of  oil,  one  barrel  of  rum,  one  cask 
of  Jamaica  spirits,  and  one  pipe  of  gin,  from 
all  of  which  more  or  less  had  been  dra.vn  for 
the  use  of  the  store.  It  appears  to  me  that  tho 
word  'storing'  was  used  by  the  parties  in  this 
case  in  the  sense  contended  for  by  the  plain- 
tiff, vf2.,  a  keeping  for  safe  custoily,  to  be 
delivered  out  in  the  same  condition:  sub- 
stantially, as  when  received,  and  applies 
only  where  the  storing  or  safe  kerning  is  the 
sole  or  principal  object  of  the  deposit,  and 
not  where  it  is  merely  incidental,  and  the 
keeping  is  only  for  the  purpose  of  consump- 
tion. If  I  send  a  cask  of  wine  to  a  warehouse 
to  be  kept  for  me,  that  is  a  storing  of  it; 
but  if  I  put  it  into  my  cellnr  or  my  garret 
to  be  drawn  off  and  drank,  I  apprehend  the 
term  would  not  be  considered  as  applying.* 
Anderson's  Law  Dictionary  defines  the  term 
"to  store"  as  to  keep  merchandise  for  safe 
custody,  to  be  delivered  in  the  same  condi- 
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tlon  as  when  received.  In  Mears  v,  EvrnboUU 
Ins.  Ch.  02  Pa.  15,  87  Am.  Rep.  647,  the 
policy  on  a  distillery  forbade  the  insured  to 
keep  or  have  oo  the  premises  petroleum, 
naphtha,  benzine,  benzoic,  gasoline,  varnish, 
etc.,  or  to  keep,  have,  or  use  camphene, 
spirit  gas,  or  any  burning  fluids  or  chemical 
oils,  etc.  In  an  action  on  the  policy  it  was 
held  that  this  did  not  prohibit  tne  temporary 
taking  of  benzine  on  the  promises  for  the 
cleaning  of  machinery  and  the  use  of  tbe 
Shme  therefor.  See  also  Faust  v.  American 
K  Ins.  Co,  (Wis.)  64 N.  W.  Rep.  888;  i^aim 
V.  National  F.  Ins.  Oo.  170  Pa.  166.  We 
think  it  is  clear  that  there  was  not  such  a 
storing  of  gasoline  within  the  building  as  to 
avoid  the  policy,  and  the  court  was  correct 
in  its  charge. 

Defendant's  counsel  insist,  further,  that 
the  use  made  of  this  gasoline  in  burning  off 
the  paint  was  a  violation  of  the  condition  of 
the  policy  which  provides:  "This  entire 
policy,  unless  otherwise  provided  by  agree- 
ment indorsed  hereon  or  added  hereto,  shall 
be  void  if  the  hazard  be  increased  by  any 
means  within  the  control  or  knowledge  of  the 
insured."  Considerable  testimony  was  in- 
troduced tending  strongly  to  show  that  it  was 
the  custom  of  painters,  and  had  been  for  many 
years  prior  to  the  issuing  of  the  policy  in 
suit,  to  use  these  torches  in  removing  paint; 
and  the  court  submitted  that  question  fairly 
to  the  jury.  In  Wood  on  Fire  Insurance,  2a 
ed.  g  2.53,  the  rule  is  stated :  ''In  determin- 
ing as  to  whether  or  not  there  has  been  an  in- 
crease of  risk,  it  is  essential  to  ascertain  what 
the  parties  must  be  presumed  to  have  con- 
templated when  the  insurance  was  made,  and 
this  involves  a  consideration  of  the  usages 
and  incidents  of  the  risk,  because  if  the 
change  was  one  warranted  by  the  usages 
or  usual  incidents  of  the  risk,  although  it 
in  fact  increased  the  risk,  it  does  not 
come  within  tbe  prohibition,  because  it  is 
presumed  to  have  been  contemplated  by  the 
parties.*  In  First  Cong.  C7i.  v.  Holyoke  Mut, 
F.  Ins.  Co,  158  Mass.  476,  and  also  reported 
in  10  L.  R.  A.  687,  it  appeared  that  the 
church  edifice  was  being  xepainted  on  the 
outside.  It  was  built  of  wood,  and  had  been 
painted  and  sanded.  The  paint  had  pealed 
and  curled  at  the  time  of  the  fire,  and  for  some 
time  prior  thereto  the  old  paint  was  being 
taken  off  bv  the  use  of  naphtha  in  torches 
similar  to  the  ones  in  the  present  suit.  The 
build inff  was  destroyed  by  fire  after  the  work- 
men had  been  thus  employed  for  nearly  a 
month,  and  when  the  work  was  nearly  com- 
pleted. The  policy  provided  as  follows: 
"This  policy  shall  be  void  if  .  .  .  with^ 
out  the  assent  in  writing  or  in  print  of  the 
company  .  .  .  the  situation  or  circum- 
stances affectinff  the  risk  shall,  by  or 
with  the  knowledge,  advice,  agency,  or  con- 
sent of  tbe  insured,  be  so  altered  as  to 
cause  an  increase  of  such  risk ;  ...  or 
if  camphene,  benzine,  naphtha,  or  other 
chemical  oils  or  burning  fluids  shall  be  kept 
or  used  by  the  insured  on  the  premises  in- 
sured except  that  what  is  known  as  refined 
petroleum,  kerosene,  or  coal  oil  may  be  used 
for  lighting,"  etc.  The  court  said :  "^Onthe 
nndisputed  facts  as  stated  in  the  bill  of 
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exceptions,  the  only  ground  on  which  the 
plaintiff  could  fairly  ask  to  present  a  ques- 
tion to  the  Jury  is  upon  its  contention  that  the 
use  of  the  naphtha  and  the  change  in  condi- 
tions affecting  the  risk  occurred  through 
making  ordinary  repairs  in  a  reasonable  and 
proper  way,  and  that  in  the  provisions  quoted 
from  the  policy  there  is  an  implied  exception 
of  what  IS  done  in  making  orainary  repairs. 
It  is  generally  held  that  such  provisions  are 
not  intended  to  prevent  the  making  of  neces- 
sary repairs,  and  tbe  use  of  such  means  as 
are  reasonably  required  for  that  purpose." 
The  court  further  said:  **The  making  of 
ordinary  repjiirs  in  a  reasonable  way  may 
sometimes  increase  the  risk  more  or  less  while 
the  work  is  going  on,  or  involve  the  use  of 
an  article  whose  use  in  a  business  carried  on 
in  the  building  is  prohibited  by  the  policy. 
In  the  absence  of  an  express  stipulation  to 
that  effect,  a  contract  of  insurance  should  not 
be  held  to  prohibit  the  making  of  ordinary 
repairs  in  a  reasonably  safe  way,  and  pro- 
visions like  these  we  are  considering  should 
not  be  deemed  to  apply  to  an  increase  of  risk 
or  to  a  use  of  an  article  necessary  for  the 

ftreservation  of  the  property.  We  are  there- 
ore  of  opinion  that  if  the  use  of  naphtha 
at  the  time  and  in  the  manner  in  which  it 
was  used  was  "  reasonable  and  proper  in  the 
repair  of  the  building,  having  reference  to 
the  danger  of  fire  as  well  as  to  other  con- 
siderations, it  would  not  render  the  policies 
void. " 

Some  question  is  raised  in  reference  to  the 
admission  and  rejection  of  the  testimony  of 
witnesses,  which  we  have  carefully  ex- 
amined, but  find  no  error  in  the  record.  The 
only  question  of  fact  in  the  case  was  fairly 
submitted  to  the  jury,  and  we  think  the 
charge  of  the  court  contained  a  correct  state- 
ment of  the  principles  of  law  involved. 
Ths  Judgment  wiU  he  affirmed. 

Hooker,  J.,  took  no  part  in  the  decision. 
MeGratht  Ch.  J.,  and  VLontgamerj, 
J. ,  concuned  with  Loiiif»  J. 

Grant, J.,  dissenting: 

The  contract  of  insurance  in  this  case  pro- 
vided that  it  should  **  be  void  if  the  hazard 
be  increased  by  any  means  within  the  control 
or  knowledge  of  the  insured,  unless  otherwise 
provided  by  agreement  indorsed  thereon  or 
added  thereto ;  or  if,  any  usage,  custom  of 
trade  or  manufacture  to  the  contrary  notwith- 
standing, there  be  kept,  used,  or  allowed  on 
the  premises,  benzine,  gasoline,  naphtha,  or 
other  explosi  ves. "  The  rate  of  insurance  was 
very  low.  The  property  insured  was  a  court- 
house, standing  in  We  center  of  a  block  with 
no  other  buildings  on  it. 
•  1.  It  is  conclusively  established  by  the 
evidence,  and  is  in  fact  conceded,  that 
gasoline  was  kept,  used,  and  allowed  in  the 
tower  of  the  court-house  for  twenty-four 
days ;  that  the  floor  of  this  tower  was  of  pine, 
that  the  timbers  were  of  pine,  and  that  they 
were  Ss  dry  as  tinder ;  that  three  torches  or 
blowpipes  were  used  to  bum  the  paint  off 
from  the  cornice,  which  was  constructed  of 
pine  timber  on  the  inside  and  covered  with 
galvanized  iron  on  the  outside;  that  these 
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torches  did  aet  the  building  on  fire,  and  cause 
its  destruction ;  that  the  defendant  was  not 
Informed  that  this  was  to  be  done ;  that  its 
assent  was  not  obtained ;  and  that  the  proper 
county  authorities  contemplated  and  per- 
mitted it,  and  had  full  knowledge  of  the 
method  employed  while  it  was  beinx  done. 
The  sole  claim  of  the  plaintiff  is  l£at  this 
method  was  customary  and  reasonably  safe, 
that  it  was  a  proper  way  of  making  repairs, 
and  was  contemplated  by  the  contract  of  in- 
surance. Can  tne  above  language  be  rea- 
sonably construed  to  mean  that  these  par- 
ties contracted  that  plaintiff  might  keep,  or 
permit  to  be  kept,  within  this  building,  for 
weeks,  one  of  the  most  volatile  and  in- 
flammable of  substances,  to  be  used  by  its 
painters,  not  upon  the  inside,  but  upon  the 
outside,  of  the  building?  There  was  no  ne- 
cessity for  storing  it  there.  It  could  as  well 
have  been  kept  outside  the  building.  It  was, 
possibly,  a  little  more  convenient  for  the 
painters  to  keep  it  in  the  tower;  but  con- 
venience is  not  the  test,  but  reasonable  ne- 
cessity. "Where  the  insured  seeks  to  avoid  the 
plain  terms  of  his  policy  upon  the  ground 
of  repairs,  it  certainly  is  incumbent  upon 
him  to  show  some  necessity  for  the  methods 
employed.  The  following  authorities  are 
relied  on  by  the  plaintiff :  Dobdon  v.  Sotlieby, 
Moody  &  M.  90 ;  O'Niel  v.  Btiffalo  F,  Ins. 
Co,  8  W.  Y.  122;  New  York  Equitable  Ins,  Co, 
T.  Langdon,  6  Wend.  628 ;  Mears  v.  Humboldt 
Im,  Co,  92  Pa.  16,  87  Am.  Rep.  647.  In 
neither  of  these  cases  was  the  language  of  the 
policy  like  that  in  the  present  case.  In  Dob- 
9on  V.  Sotheby  it  appears  that  there  was  no 
agreement  in  the  policy,  but  the  rate  of 
premium  was  the  lowest  rate,  and  only 
payable  for  buildings  of  a  certain  descrip- 
tion wherein  '^no  fire  is  kept."  The  court 
held  that  this  language  applied  to  habitual 
fires,  but  said :  **  Ii  the  company  intended  to 
stipulate,  not  merely  that  no  (Ire  should 
habitually  be  kept  on  the  premises,  but  that 
none  should  ever  be  introauced  upon  them, 
they  might  have  expressed  themselves  to  that 
effect. " 

Is  there  any  difference  in  meaning  between 
the  terms  ^allowed"  and  ** introduced ?**  As 
used  in  this  contract,  "to  allow,"  as  defined 
by  Webster,  means  "to  permit ;  suffer ;  tole- 
rate." Will  it  be  contended  that  if,  in  that 
case,  the  policy  had  provided  that  no  fire 
should  be  kept,  used,  or  allowed  in  the  build- 
ing, the  court  would  have  held,  as  it  did, 
that  it  was  proper  to  make  a  fire  to  heat  tnr? 
In  O'Niel  V.  Buffalo  P,  Ins,  Go.  the  policy 
forbade  the  storinir  of  hazardous  or  extra 
hazardous  goods.  The  property  insured  was 
a  private  dwelling.  Painters  were  painting 
the  inside  of  tlie  house,  and  brought  into  it, 
and  kept  there  while  the  work  was  going  on, 
the  necessary  material,— paints,  oil,  and  tur- 
pentine. It  was  held  that  the  object  of  that 
clause  was  to  prevent  the  house  from  being 
used  for  the  ordinary  deposit  of  hazardous 
goods.  In  Mears  v.  Humboldt  Ins,  Co.  the 
provision  in  the  policy  was  as  follows: 
That  "  if  the  assured  shall  keep  or  have,  in 
any  place  on  the  insured  premises  where  this 

Eolicy    may    apply,    petroleum,    naphtha, 
enzole,     gasoline,     benzine,    varnish,    or 
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any  product,  in  whole  or  in  p^rt,  of  either; 
or  gunpowder,  fireworks,  nitro- glycerine, 
phosphorus,  saltpetre,  nitrate  of  soda;  or 
keep,  have,  or  use  camphene,  spirit  gas,  or 
any  burning  fluid  or  chemical  oils,  without 
written  permission  in  this  policy, — then  and 
in  every  such  case,  this  policy  smill  be  void. " 
The  plaintiff  purchased  eight  or  ten  gallons 
of  benzine  and  a  small  quantity  of  carbon 
oil,  and  stored  them  in  his  bonded  warehouse, 
situated  some  40  or  60  yards  distant  from  the 
insured  premises.  His  workmen  carried  the 
benzine  in  a  small  tin  can  from  the  ware- 
house to  the  distillery,  and  used  it  in  clean- 
ing the  machinery.  The  court  held  that  the 
words,  "keep  or  have,**  were  intended  to 
prevent  a  storage  either  permanently  or 
habitually,  and  that  bringing  a  prohibits 
article  upon  the  premises  upon  a  single  oc- 
casion, and  for  the  sole  purpose  of  cleaninjc 
machinery,  was  not  keeping  or  havinff  it 
there,  within  the  meaning  of  the  policy. 
Stress  was  laid  upon  the  fact  that  the  benzine 
was  not  kept  on  the  insured  premises  during 
the  period  of  its  use,  but  was  stored  in  tlie 
bonaed  warehouse.  Upon  the  other  point  the 
court  said  :  "The  use  of  benzine  is  not  pro- 
hibited in  terms.  If  prohibited  at  all  it  must 
be  because  benzine  comes  within  the  descrip- 
tion of  burning  fluid  or  chemical  oils,  which, 
in  their  nature,  were  like  camphene  or  spirit 
iras,  and  there  was  no  proof  that  it  was  of 
like  nature. "  In  New  York  EquitabU  Ins,  Oo, 
V.  Langdon  the  two  defenses  were  that  the 
business  of  a  grocer  was  hazardous  because 
he  kept  liquor  and  oil,  and  because  he  kept 
thes^  articl es  for  the  purpose  of  retai ling.  It 
was  held  that  the  term  "storing"  meant  a 
keeping  for  safe  custody,  and  not  where  the 
grocer  kept  them  for  retail.  We  are  cited  to 
no  authorities,  nor  have  I  been  able  to  find 
any,  where  the  provision  that  these  articles 
shall  not  be  "used,  kept,  or  allowed"  upon 
the  premises  has  been  construed  to  cover  a 
case  like  the  present.  If  the  plaintiff  had 
permitted  these  painters  to  keep  gasoline  in 
the  court-house  for  three  weeks,  while  they 
were  painting  the  property  of  some  other 
person  near  by,  or  some  other  county  build- 
ing, it  would,  under  all  the  authorities,  have 
rendered  the  policy  void.  The  danger  would 
have  been  no  greater  in  those  cases  than  in 
this,  and  apparently  no  greater  necessity  for 
such  keeping.  The  language  of  this  contract 
is  clear  and  unequivocal.  It  clearly  forbids 
certain  acts,  to  which  the  plaintiff  agreed, 
under  the  penalty  of  the  forfeiture  of  his 
pol  icy.  To  hold  that  they  were  not  forbidden 
is,  in  my  judgment,  directly  coi^trary  to  the 

fHai nest  and  most  unequivocal  language,  and 
mposes  a  contract  upon  the  parties  which 
they  never  made. 

2.  It  requires  no  testimony  to  inform  anj 
one  that  the  application  of  an  intense  flame 
to  dry  pine  wood  is  dangerous  and  hazard- 
ous. A  thin  coat  of  galvanized  iron  was 
placed  over  the  woodwork  upon  this  cornice. 
Upon  this  iron  was  blown  a  flume  of  intense 
heat.  It  is  common  knowledge  that,  if  there 
was  a  hole  or  open  seam  in  this  sheet  iroa 
the  flame  would  penetrate,  and  set  fire  to  the 
wood  inside,  and  also  that  it  would  quickly 
heat  the  thin  iron  sufficiently  to  ignite  tlin 
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wood  with  which  it  was  in  contact.  There 
is  no  testimony  tbat  this  flame  was  not  ap- 
plied with  due  care,  upon  the  assumption 
ihtkt  it  was  proper  to  apply  it  at  all.  It  is 
•conceded  that  it  set  fire  to  the  building,  and 
that  it  was  thereby  destroyed.  Either  there 
was  some  hole  or  defective  seam  through 
which  the  flame  entered,  or  else  the  iron  w~as 
«o  heated  by  the  application  of  the  flame  that 
it  set  fire  to  the  .woodwork.  It  is  therefore 
established  that,  notwithstanding  the  care 
used  by  the  painters,  the  use  of  the  flame 
was  dan  serous,  increased  the  hazard,  and 
•destroyed  the  building.  It  is  insisted,  how- 
«yer,  that  this  is  a  customary  and  proper 
method  of  removing  old  paint  from  build- 
ings, and  this  brings  us  to  an  examination 
of  the  testimony.  On  account  of  the  im- 
portance of  the  case  in  the  construction  of 
insurance  contracts,  and  the— to  me — strange 
claim  of  the  plaintiff,  I  give  the  substance 
of  the  entire  testimony  on  the  use  of  these 
torches. 

Mr.  Samuel  H.  Row,  who  was  commissioner 
of  insurance  of  this  state  for  twelve  years, 
«nd  has  been  the  general  agent  for  an  in- 
«iirance  company  in  this  state  for  ten  years, 
testified  that  he  never  knew  paint  to  be  burned 
off  a  building  before,  did  not  know  that  it 
was  customary  to  do  so,  and  that  no  company 
would  write  insurance  knowing  that  it  was 
to  be  done,  and  tbat  the  increase  of  hazard 
was  so  great  that  his  company  would  at  once 
iiave  canceled  the  policy  had  it  known  what 
was  to  be  done,  and  that  in  his  judgment  it 
was  a  material  increase  of  .hazard.  Mr.  Cor- 
nell and  Mr.  Tillotson,  both  of  whom  have 
been  state  agents  for  eighteen  to  twenty 
years,  gave  similar  testimonv.  No  one,  ex- 
perienced or  Inexperienced  in  the  insurance 
Dusiness,  has  given  any  testimony  tending  to 
show  that  insurers  have  ever  vofantarily  as- 
sumed such  a  risk. 

Mr.  Bloater,  who  had  the  contract  to  paint 
the  building,  testified  that  he  could  not  tell 
whether  or  not  any  seams  were  open  in  the 
<M>mioe.  He  never  made  an  examination. 
That  this  was  a  proper  way  to  remove  the 
paint,  and  it  coula  not  have  been  done  in  any 
other  way  in  ten  years.  He  couldn't  tell 
exactly  how  lon^  it  was  necessary  to  direct 
the  blaze  upon  the  paint  in  order  to  blister 
It  up.  It  was  very  soon,  — "  accordi  ng  to  how 
onuch  you  could  turn  off.  Tou  could  riff 
that  lamp  so  that  it  would  take  up  one-hali 
hour  or  a  quarter  of  a  minute.  The  ordinary 
wav,  we  worked  right  along  with  it,  using 
it  in  one  hand  and  taking  the  knife  in  the 
other,  and  passed  right  alon?.  I  got  one  of 
these  torches  of  Mr.  Hill,  and  one  of  Mr. 
Woodbury.  Mr.  Woodbury  is  a  plumber  in 
this  city,  and  Mr.  Hill  is  a  painter.  I  had 
none  of  my  own.  I  have  been  painting 
twenty- two  years,  and  never  owned  a  torch, — 
not  that  kind  of  a  torch.  I  never  used  this 
one  before  I  used  it  on  this  building.— not 
4hat  kind  of  a  torch.  In  mv  profession  or 
trade  as  a  painter,  I  never  lised  a  gasoline 
torch  in  painting  before.  In  my  twenty-two 
Tears*  experience,  this  was  the  first  time  I 
had  occasion  to  use  a  gasoline  torch,  and  I 
^ue»9  it  is  not  very  common  to  use  such 
torches  In  small  towns.    I  have  heard  of  them 


being  used  in  Charlotte  before.  I  have  never 
seen  them  in  use,  until  I  was  shown  this  one, 
and  how  to  use  it.  I  was  never  called  upon, 
in  my  twenty- two  years'  practice,  to  take  off 
that  Kind  of  paint  before.  I  presume  that 
kind  of  a  torch  would  be  more  liable  to  set 
fire  to  a  building  than  if  the  torqh  had  not 
been  used.  Yes,  sir ;  likely  it  would.  The 
fiame  went  with  a  good  deal  of  force.  With 
some  force.  If  it  got  in  back  of  the— through 
the  joints,  and  got  in  back  of  the  galvanized 
iron,  it  would  be  right  on  the  tinder  box,  I 
presume.  I  have  burned  the  paint  off  two 
buildings  in  Charlotte:  off  two  buildings 
in  my  twenty -two  years'  experience.  Two 
buildings,  and  this  was  one  of  them;  one 
other  beside  this  bui Iding.  I  burned  off  what 
there  was,  just  a  small  portion  of  it.  It  was 
in  front  of  a  store  where  it  had  scaled.  With 
the  exception  of  one  front  of  a  store  and  this 
building,  I  had  never  done  anything  of  that 
sort  in  twenty- two  years."  The  front  of  this 
store  was  of  solid  iron. 

Francis  Horn  was  a  painter,  and  worked 
for  Mr.  Sleater  on  this  bulldine,  and^  was 
working  on  it  when  it  took  fire.  He  testified : 
"In  this  laiup,  when  full,  I  had  a  quart  of 
gasoline.  We  put  in  a  quart,  and  this  air 
pump  would  force  the  air  under  the  gasoline, 
and  around  in  some  way,  so  as  to  force  it  out 
the  top.  That  would  generate  the  gas,  and 
it  would  be  this  gas  Uiat  would  bum.  It 
would  be  hard  to  tell  how  long  a  flame  that 
would  make.  We  mi/^ht  pump  it  full,  or  as 
full  as  you  could,  and  force  through  a  flame 
6  or  6  inches.  The  flame  would  depend  upon 
how  hard  you  work  the  pump.  I  suppose  it 
is  a  good  deal  upon  the  same  principle  of  the 
blow  pump  usea  by  jewelers  in  welding  their 
jewelry.  It  creates  a  hot  flame.  In  order  to 
remove  the  paint,  you  would  have  to  make 
this  hot  enough  to  blister  the  paint.  I  had 
been  using  the  torch  around  the  cornice  from 
the  beginning.  Had  been  using  it  something 
over  three  weeks  at  the  time  oi  the  fires.  I 
found  a  place  on  the  comioe  where  this  gal- 
vanized iron  was  broken  off.  I  found  no 
places  where  the  seams  had  opened;  only 
where  it  came  clear  off.  There  were  two 
places,  I  believe,  where  it  came  clear  off. 
That  was  in  behind  the  wood.  I  noticed 
places  there  where  the  sparrows  had  taken 
up  trash  or  straw  in  the  cornice.  I  found  it 
there.  I  didn't  notice  other  places  until  after 
the  fire.  In  the  eagle,  I  believe,  there  was 
some  which  I  discovered  after  the  fire.  I  did 
not  burn  the  paint  off  from  those.  There 
were  three  torches  used  on  the  job.  They 
were  all  gasoline  torches.  We  used  a  gallon, 
or  a  little  over,  per  day.  We  averaged  a 
ffallon  per  day  during  all  the  time.  We  kept 
the  gasoline  in  the  tower  at  the  court-house. 
We  kept  a  five- gal  Ion  can  of  it.  When  we 
would  use  up  five  gallons,  we  would  go  and 
get  it  filled  again,  and  bring  it  up  there, 
and  put  it  in  the  tower  of  the  court-house, 
and  use  out  of  it  until  it  was  all  gone.  One 
of  these  lamps  took  two  people  to  use  it.  It 
didn't  pump  air  in  the  same  way  as  the  one 
I  used.  They  used  a  rubber  pump,  and  I 
used  a  metal.  It  took  one  to  hold,  and  the 
other  to  scrape  off.  They  didn't  have  to 
pump  it.    They  pumped  ft  full,  and  let  it 
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go.  Would  have  to  fill  them  very  often ; 
about  four  times  a  day."  Philip  Wareham 
was  walking  along  the  street  just  before  the 
fire,  saw  Mr.  Horn  .^working  with  the  blow 
lamp,  and  could  hear  the  noise  of  it  upon  the 
street. 

Plaintiff  introduced  as  a  witness  one 
Michael  Wolf,  a  painter  from  Qrand  Rapids, 
who  testified  that  they  used  these  lamps  '^on 
any  kind  of  a  building, — on  wooden  build- 
ings. Been  in  the  habit  of  using  them  for 
the  last  fifteen  years,  that  I  can  remember. 
We  keep  them  as  a  part  of  our  outfit  for 
work.  We  have  got  half  a  dozen  in  our  store 
now  for  that  purpose.  I  know  of  no  other 
way  of  removing  the  paint  from  cornice  work 
of  "a  buildine,  where  it  is  sanded,  and  it  is 
flakv.  This  is  the  only  proper  way  to  do  It 
as  1  know  of,  or  anyl>oay  else  that  I  heard 
of.  Used  them  right  along  for  fifteen  years 
every  summer  and  spring.  Generally  carry 
a  lamp  right  along  with  us.  That  is,  the 
outside  work.  Sometimes  use  them  on  the 
inside,  where  there  is  paint  to  be  burned  off. 
I  never  heard  of  an  accident  occurring  from 
the  use  of  these  lamps.  I  never  had  one,  and 
I  never  heard  of  one.  I  don't  see  any  danger 
in  them.  Thev  cannot  explode.  1  would 
consider  it  perfectly  safe  to  use  one  of  those 
lamps  for  the  purpose  of  removing  paint. 
I  know  of  no  other  way  to  remove  it,  unless 
they  tear  the  cornice  down  and  put  on  a  new 
one.  There  would  be  no  such  thing  as  scrap- 
ing it  oiT,  not  in  a  building  of  this  kind. 
It  would  take  a  man  all  his  lifetime,  and 
then  he  could  not  do  it  proper.  By  the  use 
of  these  lamps,  we  do  not  heat  the  paint  very 
hot.  You  have  ffot  to  hold  the  lamp  until 
the  paint  kind  of  bubbles,  and  you  follow 
right  along  with  the  scraper,  and  take  the 
paint  off  as  you  go  along.  Tou  can  go  in 
carriage  shops,  or  in  any  imops,  and  you  will 
find  them  burning  lamps.  They  use  them 
in  carriage  shops  for  burning  off  old  paint, — 
when  the  buggies  crack  and  chip  off,  to  blis- 
ter it."  On  cross-examination,  he  testified: 
"I  burned  all  the  [)aint  off  a  wooden  build- 
ing, and  didn't  set  it  on  fire.  I  did  not  think 
that  a  bit  remarkable.  A  man  has  got  to  be 
careful.  There  is  no  more  danger  In  burn- 
ing it  off  than  if  vuu  do  not  burn  it  off,  un- 
less a  man  is  careless.  That  depends  on  the 
man,  on  a  wooden  buildin/i:.  Of  course, 
we  do  not  use  an  inexperienced  man  to  burn 
off  paint.  If  a  man  works  alone,  and  nobody 
else  around  him,  there  might  be  danger,  then, 
if  he  leaves  the  lamp  on  one  spot,  maybe  ten 
or  fi  f teen  mi nutes.  That  makes  it  dangerous. 
It  is  dangerous  if  a  man  is  inexperienced, 
and  is  using  it  on  a  wooden  building.  I  will 
admit  that  it  is  dangerous  on  any  building 
where  tlie  fiame  is  liable  to  come  in  contact 
with  the  wood,  or  liable  to  come  in  contact 
with  trash  or  straw,  or  anything  of  that  kind. 
There  is  danger,  if  you  hold  the  torch  ten  or 
fifteen  minutes.  It  is  liable  to  set  fire  on  a 
frame  house.  You  can  throw  a  fiame  8  inches 
out  of  the  nozzle.  It  makes  a  roaring  sound. 
During  the  last  year  I  have  burned  paint  off 
from  about  five  houses.  This  last  summer, 
in  Grand  Hapids.  I  have  no  idea  how  many 
houses  I  have  painted  during  last  summer, — 
a  good  many.  We  burned  the  paint  off  one 
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house  last  year  on  Madison  avenue,  that 
belongs  to  Mr.  Alexander  Kennedy.  We 
burned  off  some  paint  on  the  inside.  Burned 
the  paint  off  four  rooms.  That  is  the  only 
house  we  burned  off  last  summer.  It  is  a 
common  thing  to  bum  off  the  paint  where  it 
is  necessary.  It  is  necessary  >  a  good  manj 
times,  but  the  people  do  not  want  to  pay  fur 
doing  it.  They  like  to  have  it  done,  all 
right,  if  we  do  it  for  nothing.  Only  bum 
the  paint  off  one  out  of  a  hundred.  I  remem- 
ber using  these  gasoline  torches  fonrteeo 
years  ago.  That  is  the  first  I  knew  about 
them.    I  do  not  know  how  they  removed  the 

Faint  before  that.  They  burned  it  off  before 
ever  started  to  bum  off.  They  removed  it, 
before  that,  by  settins;  it  afire  by  turpentine, 
soaking  it  up.  Used  to  use  lye  in  taking^ 
paint  off  then,  rubbing  the  lye  over  it,  and 
scraped  it  off.  You  could  not  use  lye  on  the 
cornices,  t>ecause  the  Ive  gets  into  your  eyes. " 
One  H.  Bower,  a  witness  for  the  plaintiff, 
testified  that  he  had  assisted  in  painting  the 
court-house,  and  that  he  saw  the  lamp  de- 
scribed as  having  been  used  by  Mr.  Horn. 
**  I  know  when  it  was  ordered ;  I  guess,  the 
first  time  it  was  filled.  Fred  Hill  ordered 
it.  I  told  him  where  to  order  it,  and  he  sent 
and  got  it.  It  was  the  time  they  burned  off 
Jerry  Mikesell's  front,  or  Lamb  &  8pencer*e 
now.  I  do  not  know  whether  three  or  four 
years  ago,  —two  or  three  years  ago ;  I  oould 
not  say.  That  was  an  iron  front.  It  was  not 
galvanized  iron.  I  had  some  experience  here 
in  the  city  myself  burnine  off  paint  when  I 
went  away.  1  burned  off  bugeies,  and  some 
furniture  and  doors.  We  used  the  lamp  for 
that  purpose.  We  used  the  hot  iron  some, 
too,— blistered  the  paint.  I  worked  in  Chi- 
cago for  four  years.  Q,  Do  you  know  of 
any  way  they  employ  for  the  purpose  of  re- 
moving paint  off  cornice  work,  and  off  build- 
ings, where  it  is  peeling,  and  it  become* 
necessary  to  remove  the  paint,  except  by  the 
use  of  these  lamps?  A.  No,  sir;  not  suc- 
cessfully. They  are  used  there  among  those 
painters  almost  constantly.  Burning  it  off 
is  the  only  practical  way.  We  have  takeD 
it  off  with  lye  and  varnish,  and  sometimes, 
with  naphtha  and  benzine.  They  are  not 
using  that  as  much  at  present ;  not  as  much 
as  they  are  buraine  it  off.  That  is  tlie  only- 
proper  way  for  takizig  it  off.  I  do  not  think 
you  could  use  lye  effectually  on  the  comice- 
bf  this  buildine.  Taking  that  paint  off  io 
order  to  repaint  it,  by  the  use  of  one  of  these 
lamps,  is  the  only  way  that  I  know  of  tak- 
ing it  off,  and,  in  my  oninion,  it  was  a  safe 
way  to  do  it  I  never  knew  of  an  accident 
occurring  from  the  use  of  those  lamps  and 
removing  paint  in  that  way."  On  cross-ex- 
amination he  testified :  "I  have  used  theae 
torches  to  burn  off  paint  in  Chicago  on  Ez- 
Mavor  Roche's  house.  I  think  the  fore  part 
of  last  spring.  There  were  six  or  eight  meik 
in  the  shop  uiat  were  to  work  there.  I  used 
the  burner  myself,  some  of  the  time.  There 
were  slide  doors— folding  doors— in  the  house, 
that  had  been  painted  a  good  many  times ;. 
some  of  the  front  doors ;  and  one  of  the  front^ 
doors  was  burned  off.  We  burned  the  iron 
railing  of  the  steps  off.  We  burned  off  the 
barn  doors.    We  took  them  oat  of  the  build* 
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iDff.  They  were  remoTed,  and  they  were 
made  over,  v^d  made  into  smaller  doors.  We 
homed  them  off  inside  the  building.  We 
took  them  inside,  and  burned  them  off.  They 
were  not  hung  in  the  building.  They  were 
off  from  the  building.  In  addition  to  that, 
we  burned  off  some  From  the  wooden  casinff 
around  the  door  or  rope  molding.  Treated 
a  number  of  houses  in  the  city  in  that  way. 
I  oouldn't  name  the  houses  we  have  treated 
in  that  way.  It  is  very  seldom  we  know  the 
names  of  the  people.  I  could  take  you  right 
to  the  house  if  I  was  there,  but  1  couldn't 
tell  you  the  number.  When  in  Chicago  the 
last  time,  I  worked  for  Mr.  Widden.  He 
does  the  work  (or  insurance  companies.  He 
does  work  for  the  £tna  and  the  Merchants' 
Insurance  Company  in  Chicago,  and  he  does 
a  good  deal  of  fire  work  that  way.  Where 
the  curtains,  lots  of  times,  a  gas  jet,  where 
there  was  two  windows  together,  or  there 
was  one  window,  where  the  giss  jet  was  pretty 
close  to  the  window,  the  window  raised,  and 
the  curtains  swings  around,  and  catches  fire, 
and  burns  the  finish  off  from  the  casing,  part 
of  the  casing  would  be  charred ;  so  you  would 
have  to  put  in  a  piece,  and  the  other  part, 
to  make  it  like,  have  to  take  the  finish  off, 
and  make  it  all  alike ;  and  we  use  a  burner 
of  naphtha  or  benzine,  or  something  or  other, 
to  take  that  finish  off,  to  make  like  the  new 
part.  I  could  not  give  you  any  idea  of  Uie 
number  I  have  treated  in  that  way.  I  think 
we  done  a  dozen  jobs  last  summer  that  was 
burning  a  piece  of  work*of  the  kind,  and 
also  papering.  I  have  burned  buggies  off 
here  in  Charlotte.  I  cannot  rememMr  how 
many  bouses  here.  I  think  there  is  more 
risk  where  there  is  fire  around  building  than 
as  though  there  was  not.  There  is  some  risk 
in  burning  paint  off  from  a  building ;  that 
is,  more  than  there  would  be  if  you  did  not 
bum  it  off." 

Mr.  Sleater  was  recalled  as  a  witness  for 
the  plaintiff,  and  testified  that  he  used,  in 
removing  paint,  a  heating  apparatus  of  some 
kind,  —sometimes  a  torch,  and  sometimes  a 
charcoal  box.  On  cross*  ex  ami  nation,  he  tes- 
tified :  **  During  all  my  twentT-flve  years' 
experience  I  never  removed  paint  from  the 
outside  of  a  building  in  Charlotte  by  gaso- 
line torches.  I  have  removed  it  off  from 
doors  pn  the  outside  of  a  building.  Just 
doors  taken  off  from  a  building.  There  is 
always  more  or  less  danger  of  fire.  I  know 
that  gasoline  is  very  explosive  and  exceed- 
ingly inflammable.  It  is  about  as  dangerous 
as  anything,  as  far  as  explosives  is  con- 
cerned. I  do  not  know  about  the  intensity 
of  heat,  but  I  presume  it  is  about  as  hot  as 
any.  It  is  volatile,  and  it.gcnerates  gas  very 
rapidly.  The  gas  which  it  generates  is  ex- 
ceedingly influnimable,  and  burns  verv  rap- 
idly. I  have  removed  paint  from  buggy 
boxes  and  tires  with  gasoline  torches,  while 
the  buggy  was  standing  in  the  shop.  Put 
it  in  tlie  shop,  and  applied  the  gasoline  torch 
there." 

It  conclusively  appears  that  no  such  custom 
existed  In  Charlotte,  nor  do  I  tliink  it  can 
be  called  a  custom  in  Grand  Rapids,  where 
Mr.  Wolf  admits  he  does  not  use  it  upon  one 
house  in  a  hundred.    He  is  the  only  witness 
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who  testifies  to  its  use  upon  wooden  build- 
ings, and  he  does  not  say  whether  such  build- 
ings upon  which  he  used  it  were  isolated  or 
not.  It  may  be  entirely  safe  to  use  it  upon 
buggies,  doors,  solid  iron  and  brick  build- 
ings, or  upon  window  and  door  frames  set 
in  solid  brick  walls  or  fences,  where  there 
is  nothing  back  of  them  for  the  flames  to 
reach;  but  to  say  that  it  is  reasonable  to 
use  it  upon  wooden  buildings,  and  upon  dry 
timber  covered  with  galvanized  iron,  is,  in 
my  judgment,  contrary  to  reason.  We  know, 
from  common  experience,  that  shingles,  clap- 
boards, boards,  and  timbers  will  shrink  and 
crack,  and  leave  spaces  through  which  a  fiame 
of  this  kind  would  instantly  penetrate,  and 
set  fire  to  the  cobwebs,  dust,  and  dry  material 
within.  From  the  garrets  of  many  houses 
daylight  can  be  seen  through  these  cracks 
and  drevioes,  under  the  eaves  and  around  the 
cornice.  It  appears  to  me  past  belief  that 
the  municipality  of  Grand  Rapids,  or  Chi- 
cago, or  any  city,  would  permit  the  use  of 
this  flame  upon  wooden  buildings,  or  those 
covered,  in  whole  or  in  part,  with  thin  sheets 
of  tin  or  iron,  in  thickly  settled  localities. 
The  danger  of  conflagration  is  too  great. 
Such  use  is  dangerous  per  tf,  and  no  amount 
of  expert  testimony  can,  in  my  judgment, 
justify  a  finding  by  court  or  jury  that  it  is 
reasonably  safe.  Mr.  Wolf,  plaintiff's  prin- 
cipal witness,  says :  **  It  is  dangerous  on  any 
t>uilding  where  the  fiame  is  liable  to  come 
in  contact  with  the  wood."  Was  not  the 
flame  liable  to  come  in  contact  with  the  wood 
in  this  case?  Even  in  the  Church  Case,  here- 
inafter cited,  a  bucket  of  water  was  kept  at 
hand  to  put  out  any  fire  which  might  be 
kindled  bv  the  flame.  This,  however,  would 
be  of  little  use  if  the  fire  was  kindled  with- 
in the  walls.  In  this  case  not  even  this  pre- 
caution was  taken.  All  the  witnesses  admit 
that  it  was  dangerous,  and  increased  the 
hazard  from  fire,  and,  even  if  it  were  cus- 
tomary, the  unambiguous  language  of  this 
contract  is  that  the  insured  should  not  per- 
mit it.  Not  a  single  witness  says  that  it 
did  not  increase  the  hazard.  Is  it  reasonable 
to  even  suppose  that  the  parties  to  this  con- 
tract contemplated  that  the  insurer  should 
assume  the  risk  of  a  fiame^so  hot  that  it 
would  heat  metal — being  thrown  upon  the 
sides  of  this  building,  the  interior  of  which 
was  a  mere  tinder  box?  Such  holding,  it 
seems  to  me,  is  in  clear  violation  of  the  terms 
of  a  contract  in  which  there  is  no  ambiguity 
and  which  absolutely  prohibits  using,  allow- 
ing, or  keeping  nsoiine.  Yet,  courts  are 
asked  to  declare  that  this  contract  contem- 
plated using  it  in  its  most  dangerous  form. 
The  only  case  cited,  and  we  presume  the  only 
one  that  can  be  found,  involving  this  methoil 
of  removing  paint,  is  that  of  the  First  Cong, 
CK  V.  Holyoke  Mvt.  F,  Ins,  Co.  19  L.  R.  A. 
587,  158  Mass.  476.  The  provision  of  the 
policy  involved  in  that  case  was  that  these 
inflammable  articles  should  not  be  ''kept  or 
used  by  the  insured  on  the  premises  insured." 
The  result  in  that  case  was  the  same  as  in 
tliis  The  building  was  destroyed.  In  so 
far  as  that  ciuse  appears  to  hold,  even  under 
the  terms  of  that  policy,  that  it  wus  a  ques- 
tion for  the  jury  to  determine,  I  cannot  yii^ld 
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it  my  assent.  The  language  of  that  policy, 
however,  is  not  as  strong  as  that  of  the  policy 
here  iDvolyed,  since  it  did  not  contain  the 
word  '^ allowed."  I  concur  in  the  following 
language  there  used :  **  Was  a  change  of  this 
kind  increasinfi:  the  risk  with  the  knowledge, 
agency,  and  consent  of  the  insured,  an  altera- 
tion of  'the  situation  or  circumstances  affect- 
ing the  risk,'  within  the  meaning  of  those 
words  in  the  policies?  Those  words  imply 
€omething  of  duration,  and  a  casual  chance 
of  a  temporary  character  would  not  ordinarily 
render  the  policy  void  under  this  provision. 
But  this  ciiange  had  existed  continuously 
during  the  working  hours  of  every  day  for 
nearly  a  month,  and  the  work  was  not  nearly 
done  when  it  was  interrupted  by  the  flre. 
We  are  of  opinion  that  the  change  of  the 
condition  was  sufficiently  lon^;  continued  to 
be  deemed  a  change  in  '  the  situation  or  cir- 
cumstances affecting  the  risk.'  In  the  case 
of  Lyman  v.  State  Mut.  F,  Iiu,  Go,  14  Allen, 
^29,  it  was  held  that  an  alteration  of  a  build- 
ing which  increased  the  risk  for  three  weeks 
was  enough  to  render  the  policy  void  under 
«  similar  clause."  The  editor  of  the  Law- 
yers' Reports  Annotated,. in  a  note  to  this  case, 
says :  **  The  facts  of  the  above  case  are  un- 
usual and  the  decision  an  important  one  in 
the  law  of  flre  insurance.  The  interpreta- 
tion of  the  clause  as  to  the  use  of  naphtha  'on 
the  premises'  establishes  a  precedent  where 
there  seems  to  have  been  none  before." 

All  the  essential  facts  in  the  present  case 
are  undisputed,  and  the  question  was  one 
of  law  for  the  court,  and  not  of  fact  for  the 
jury.  In  this  connection  I  quote,  with  ap- 
proval, the  language  of  the  courc  of  appeals 
of  New  York,  in  Appleby  v.  Astar  F.  Ins.  Ch, 
/$4  N.  Y.  260,  where,  under  somewhat  sim- 
ilar circumstances,  it  was  strenuously  in- 
sist^ that  the  question  was  one  of  fact  for 
the  jurv :  **  As  much  as  we  venerate  and  re- 
spect the  right  of  trial  by  Jury,  wo  are  of 
opinion  that  the  judges  of  the  courts,  while 
they  may  be  supposed  to  have  more  learning 
in  the  law,  are  still  able  to  comprehend  an 
undisputed  state  of  facts  with  as  much 
intelligence  as  any  jury  that  can  ordinarily 
be  impaneled. "  The  court  held  that  the  facts 
in  that  case  were,  in  law,  a  plain  violation 
of  the  terms  of  the  policy.  So,  in  Maok  v. 
.Rochester  German  Ins,  Co,  106  N.  Y.  564,  the 
court  savs :  "  We  have  no  difficulty  in  agree- 
ing with  the  rules  of  law  laid  down  by  that 
court,  but  we  are  quite  unable  to  concur  in 
the  view  taken  by  it  of  the  evidence.  Tlie 
provision  of  the  policy  governing  the  case 
is  framed  in  plain,  unambiguous  language, 
and  its  object  and  design  are  reasonable  and 
free  from  any  doubt.  Certain  conditions  are 
very  generally  regarded  by  underwriters  as 
largely  increasing  the  hazards  of  insurance, 
and  they,  unless  corresponding  premiums  are 
paid  for  the  extra  risks,  are  usually  intended 
to  be  excluded  from  the  obligation  of  the 
.policy.  Such  are  the  conditions  in  reference 
to  unoccupied  houses,  changes  in  the  occu- 
pation from  one  kind  of  business  to  another 
more  hazardous,  the  use  of  inflammable  sub- 
stances in  buildings,  and  their  occupation 
by  carpenters,  roofers,  etc.,  for  the  purpose 
of  making  changes  and  alterations.  These 
conditions,  when  plainly  expressed  in  a  pol- 
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icy,  are  binding  upon  the  parties  and  sboald 
be  enforced  by  courts,  if  the  evidence  brings 
the  case  clearly  within  their  meaning  and 
intent. "  In  Liverpool  AL,  A  O,  Ins,  Uo.  v. 
Gunther,  116  U.  8.  138,  29  L.  ed.  580,  it  it 
said :  "One  of  the  conditions  of  the  poli<$y 
is,  that  if  the  assured  shall  keep  or  use  any 
of  the  prohibited  articles  without  written  per- 
mission, it  shall  be  void ;  another  is  that  the 
articles  named  'are  not  to  be  stored,  oaed, 
kept,-  or  allowed  on  the  above  premises,  tem- 
porarily or  permanently,  for  sale  or  other- 
wise, unless  with  written  permission  indoraed 
on  the  policy, '  etc.  A  violation  of  these  pro- 
hibitions by  any  one  permitted  bv  the  assured 
to  occupy  the  premises,  is  a  violation  by  the 
assured  himself.  The  company  stipulates 
that  it  will  not  assume  the  risk  arising  from 
the  presence  of  the  articles  prohibited,  and  If 
tbev  are  brought  upon  the  premises  in  vio- 
lation of  the  policy  by  one  in  whose  posses- 
sion and  control  the  latter  have  been  placed 
by  the  insured,  he  assumes  the  risk  which 
the  company  has  refused  to  accept."  The 
plaintiff  does  not  claim  that  the  agents  of 
the  county  were  ignorant  of  any  of  the  terms 
of  this  policy.  They  were  fully  aware  of 
them.  This  the  law  presumes.  Yet  thc^ 
chose  to  permit  the  application  of  this  In- 
tense flame,  the  natural  result  of  which  was 
the  destruction  of  their  property,  without 
even  an  examination,  to  determine  whether 
it  was  probably  safe  to  do  so,  without  notice 
to  their  insurers,, or  anv  attempt  to  obtain 
their  assent.  The  inside  was  a  tinder  box, 
and  there  were  holes  in  the  iron  covering. 
I  think  this  case  is  squarely  within  Liter- 
pool  A L,  AG,  Ins,  Co,  v.  Guniher,  supra, 

8.  I  am  of  the  opinion  that  a  verf  damag- 
ing error  was  committed  in  admitting  cer- 
tain questions  on  the  cross-examination  of 
Mr.  Kow.  The  following  will  serve  as  il- 
lustrations :  **  Q.  Then  if  I,  for  any  purpose, 
carry  a  bottle  of  benzine  into  my  house  to 
use  for  some  family  use,  and  leave  it  there, 
or  keep  it  there  for  that  use,  my  policy  is  ab- 
solutely void,  under  that  clause,  is  it?  *  Q. 
Would  you  consider  that  a  policy  issued  by 
your  company,  with  this  clause,  that  no  ben- 
zine shall  be  kept  or  used  on  the  premises, 
that  if  a  person  shall  take  a  pint  of  benzine 
into  their  house,  covered  by  such  a  policy, 
for  the  purpose  of  cleaning  grease  spots  out 
of  his  clothing,  would  that  void  the  policy?* 
These  Questions  involved  pure  conclusions  of 
law.  The  last  question  did  not  correctljr 
state  the  terms  of  the  policy,  because  it  left 
out  the  important  term  ** allowed. "  Further- 
more, it  allowed  the  jury  to  compare  the 
occasional  use  of  these  articles,  and  a  very 
common  use,  too,  with  the  facts  of  the  pres- 
ent case,  a  very  unusual  one,  and  to  naturally 
say  that,  if  the  former  one  would  not  vitiate 
the  policy,  neither  would  the  latter.  Mr. 
Row  had  not  been  asked  his  opinion  as  to 
whether  this  policy  was  rendema  void  by  the 
conduct  of  the  insured.  Certainly,  no  one 
would  claim  that  his  opinion  would  have 
been  competent,  and  yet  he  is  required  to  give 
his  opinion  upon  other  issues  not  involved, 
and  having  no  connection  with  the  case  upon 
trial.  The  judgment  should  be  reversed,  and 
a  new  trial  ordered. 
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.An  orml  lease  of  land  fbr  one  jBtupf  with 
the  prlTlle^  of  tliree»  at  an  annual  rent,  ia 
for  a  longer  period  tban  a  year  wltbln  the  atat- 
nte  of  fkmuds,  notwithstanding  the  Icaroo's  op- 
tion, alnoe  he  oannot  compel  the  execution  of 
the  leaae  for  a  year  because  the  contract  con- 
templatea  the  ezerdae  of  the  option  after  the  ex- 
ecution of  the  lease. 

(November  S»  1805.) 

EBROB  to  the  Circuit  Court  for  Lenawee 
County  to  review  a  Judgment  in  favor  of 
plaintifl  in  an  action  brought  to  recover  dam- 
ages for  breach  of  an  agreement  to  lease.    Be- 

VCTiM. 

The  facts  are  stated  in  the  opinion. 

Mes»r»,  Patterson  Ih  Fljnn,  for  plaintiif 
In  error: 

This  lease  was  to  be  for  three  years,  hence 
the  verbal  contract  would  not  constitute  a 
valid  lease  for  more  than  one  year,  even  if  the 
plaintiff  bad  gone  into  possession^and  inasmuch 
as  he  did  not  go  into  possession  the  lease  is 
void. 

Carney  v.  Mother,  97  Mich.  554;  Etane  v. 
Winona  Lumber  Co.  80  Minn.  518;  McDonald 
y.  Maliz.  78  Mich.  685:  TUlman  v.  Fuller,  18 
Mich.  118:  Taylor,  Land.  &  T.  25,  and  note. 

A  contract  void  under  the  siatute  of  frauds 
Is  a  mere  nullity  and  cannot  be  used  for  any 
purpose  whatever. 

Chamberlain  v.  Dow,  10  Mich.  819;  EaU  t. 
Soule,  11  Mich.  4»A;Boaand  v.  Bopt,  14  Mich. 
288;  Grimes  t.  Van  Veehten,  20  JMlich.  410. 

The  statute  making  the  parol  contract  abso- 
lutely void  furnishes  no  ground  of  action  in 
ttLTOT  of  the  plaintiff. 

Salt  V.  Campbell,  65  Wis.  405. 

The  measure  of  damages  in  such  a  case  is 
the  fair  average  value  of  the  use  of  the  land 
less  the  rent. 

Taylor  Y,  Cooper  (fAXch.)  62  N.  W.  Rep.  157. 

The  plaintiff's  right  to  recover  is  based  upon 
lijs  damages  suffered  giowiag  out  of  being  de- 
prived of  his  contract.  If  he  has  not  suffered 
any  damages  he  certainly  is  not  entitled  to  re- 
<X)ver  anything. 

T^fU  V.  WeinfeW,  88  Wis.  647. 

Memre.  Wood  At  Bird-  and  Walter  C. 
3nrrid§^  for  defendant  in  error. 

Orantt  J.,  delivered  the  opinion  of  the 
-court: 

Plaintiff  instituted  this  suit  to  recover  dam- 
ages for  the  violation  of  an  executory  parol 
,  agreement  that  defendant  would  execute  a 
lease  to  him  of  certain  lands  for  one  3'ear, 
with  the  privilege  of  three,  at  the  annual 


rental  of  $100  per  year.    The  court  instructed 
the  jury  that,  if  they  found  such  to  be  the 
contract,  the  plaintiff  was  entitled  to  recover 
as  damages  the  difference  between  the  market 
value  of  the  lease  and  what  he  agreed  to  pay 
for  it.    It  is  conceded  that,  -if  this  was  a  con- 
tract for  a  lease  for  a  longer  period  than  a 
year,  it  is  void  under  the  statute  of  frauds. 
2  How.  Anno.  Stat.  $  6181.    It  is  settled  that 
such  a  contract,  unexecuted,  cannot  form  the 
basis  of  an  action  or  of  a  defense.    8M  ▼. 
CampbeU,  65  Wis.  405 ;  Oamey  ▼.  Mosher,  97 
Mich.  554 ;  Orimes  v.  Van  Veehten,  20  Mich. 
410 ;  HaU  v.  iiovU,  11  Mich.  494.    The  con- 
tention of  the  plaintiff  is  that  the  contract 
may  be  performed  within  one  year,  and  is 
therefore  good  for  that  period,  in  support  of 
which  he  cites  Barton  v.  Oray,  57  Mich.  684 ; 
Whitinff  V.  Ohlert,  52  Mich.  462,  50  Am.  Rep. 
265;  Blake  v.    Voight,   184  N.   T.   68.     In 
Whiting  v.  Ohlert  the  sole  question  decided 
was  that  a  parol  agreement  for  a  year's  lease, 
to  begin  in  the  future,  is  Talid.    Bart4m  ▼. 
Oray  goes  no  further  than  to  hold  that  the 
statute  of  frauds  does  not  apply  to  contracts 
which  leave  it  uncertain  whether  they  may 
or  may  not  be  performed  within  a  year,  or 
which  depend  upon  a  contingency  that  may 
happen  within  the  year.     Blake  ▼.    Voight 
holds  that  a  verbal  contract  which  containa 
an  option  allowing  either  party  to  terminate 
it  within  a  year  is  not  within  the  statute,  al- 
thouirh  without  the  option  it  would  be  with- 
in the  statute.     Neither  of  these  cases  is  like 
the  present,  or  affords  any  light  in  constru- 
ing this  contract.    Counsel  for  the  defendant 
do  not  argue  the  question,  but  assume  that 
the  lease  was  to  be  for  three  years.     We  have 
been  unable,  after  considerable  search,  to  find 
any  case  involving  such  a  contract,  or  one 
which  affords  us  any  light.    We  think,  how- 
ever, upon  principle,  that  it  is  within  the 
mischief  which  the  statute  is  designed  to 
prevent.    The  contract  contemplated  a  lease 
for  three  jrears,  and,  so  far  as  the  defendant 
is  concerned,  it  is  absolute.     Plaintiff  has 
not  exercised  his  option,  and  asked  for  a  con- 
tract for  a  year.     He  comes  into  court  rely- 
ing upon  a  parol  contract  by  which  he  was 
entitled  to  a  lease  for  three  years.     His  case 
appears  to  have  been  tried  upon  that  theory, 
for  his  damages  were  not  limited  to  one  year. 
The  defendant  could  not  have  complied  with 
the  contract  by  tendering  a  lease  for  a  year, 
nor  could  the  plaintiff  compel  the  execution 
of  a  lease  for  a  year,  because  such  contracts 
contemplate  the  exercise  of  the  option  after 
the  execution  of  the  leabe.     It  follows  that 
the  agreement  is  void  under  the  statute,  and 
cannot,  therefore,  be  made  the  basis  for  a  re- 
covery for  a  breach  of  contract. 
Judgment  reversed,  and  new  trial  ordered. 

The  other  Justices  concur. 


Nora.— A  peculiar  ease  under  the  statute  of 
frauds  to  decided  alK>ve.  As  to  oootraots  not  to 
be  performed  In  one  year,  see  ffeoerally  notes  to 
■Beddon  v.  Rosenbaum  (Va.)  8  L.  R.  A  897;  Low- 
man  V.  Sheets  (lod.)  7  L.  R.  A.  785:  Woolrtdge  v. 

SOL.  a  A. 


stem  iC,  C.  W.  D.  Mo.)  •  L.  R.  A.  120;  Arkansas 
Midland  R.  Co.  v.  Whitley  (Ark.)  11  L.  EU  A.  (BL 

As  to  lease  for  not  more  than  three  years,  see 
also  Childers  V.  Lee  (N.  Mj  12  L.  R.  A.  87,  and 
note. 
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LEVY  BROTHERS,  AppU., 

V. 

CHICAGO  NATIONAL  BANK. 

(ISS  IlL  88.) 

1.  A  seeared  creditor  of  one  who  be- 
comes insolvent  is  entitled  to  prove  his 
5;^n.f«f»  and  to  participate  in  dividends  only  for 
tlie  amount  remaining  after  deductinir  sums  real' 
ized  upon  collaterals  up  to  tbe  date  of  filing  hip 
claim  and  making  tbe  preliminary  proofs,  and  not 
upon  the  claim  as  it  exists  at  tbe  date  of  tbe  as- 
signment,-especially  in  view  of  tbe  proyibions 
of  tbe  Illinois  assignment  act,  that  creditors  must 
assent  to  tbe  assignment  by  proving  tbeir  claims 
witbin  a  certatai  time,  and  for  discontinuance  of 
tbe  proceeding  by  assent  of  a  majority  of  cred- 
itors, as  a  creditor  acquires  no  vested  interest  In 
tbe  assigned  estate  until  his  assent  is  so  signified. 

8.  A  party  ezceptingp  to  a  daim  filed  in 
insolvency  proceedings  has  the  burden  of  show 
ing  what  payments  have  been  made  thereon. 

8.  A  payment  upon  collaterals  held  to 
secmre  a  claim  against  an  insolvent  estate, 
shown  to  have  been  made  merely  upon  tbe  same 
day  that  tbe  daim  was  proved,  shbuld  not  be  de- 
ducted from  tbe  amount  of  such  claim  as  made 
before  the  proving,  as  acts  done  upon  tbe  same 
day  will  generally  be  regarded  In  law  as  done  at 
tbe  same  time. 

4«  An  appeal  ft*om  the  Illinois  county 
eoort  upon  tbe  question  of  the  amount  for 
which  a  claim  against  an  insolvent  estate  should 
be  allowed  is  properly  taken  to  the  appellate 
oourt. 

(October  11, 1805.) 

APPEAL  by  objectors  from  a  judj^ent  of 
the  Appellate  Court,  First  District,  affirm- 
ing A  Judgment  of  tbe  Cook  County  Court  over- 
ruling  tbeir  objections  to  the  allowance  of  the 
claim  of  the  Chicago  National  Bank  against 
the  insolvent  estate  of  Herman  Schaffner  A 
Co.    Beversed. 

Statement  by  Haffmder,  J. : 

Herman  SchaiTner  &  Co.,  by  A.  G.  Becker, 
the  surviying  partner,  made  an  assignment 
June  '3,  1893.  Their  indebtedness  exceeded 
at  that  time  $2,000,000.  Tbeir  assets  were 
such  that,  up  to  the  present  time,  a  10  per 
cent  diyidend  has  been  declared,  and  tbe 
prospects  for  more  than  5  per  cent  additional 
diyidend  are  exceedingly  slight.  At  the  date 
of  the  assignment  the  insolvents  were  in- 
debted to  tbe  Chicago  National  Bank  in  the 
sum  of  $100,000.  The  bank  held  as  collateral 
security  to  this  indebtedness  certain  promis- 
sory notes  of  the  customers  of  Herman  Schaff- 
ner &  Co.,  owned  by  the  insolvents,  and 
pledged  by  them  to  tbe  bank  in  accordance 
with  the  contract  embodied  in  the  collateral 
notes.  These  collateral  notes  had  been  par- 
tially paid.     Prior  to^September  9,  1898,— 


the  day  on  which  the  Chicago  National  Bank 
filed  its  claim  against  the  estate  of  Herman 
Schaffner  &  Co.,— it  had  collected  upon  these 
collaterals  $66,012.88.  On  September  9th 
(but  whether  before  or  after  the  filing  of  it» 
claim  does  not  appear)  it  collected  $5,000; 
and  at  the  time  of  the  hearing  of  this  cause 
in  the  county  court  it  had  collected  in  all 
$90,000.88.  The  court  allowed  the  bank  to 
participate  in  the  diyidends  on  the  basis  of 
Its  claim  as  it  stood  on  the  day  of  assign- 
ment. Appellants,  creditors  of  the  estate^ 
who  had  filed  objections  in  due  time,  in- 
sisted tliat  the  claim  should  be  allowed  only 
for  the  balance  due  at  the  date  of  the  hear- 
ing, after  deducting  all  sums  collected  oa 
the  collaterals  prior  thereto.  The  order  or 
judgment  of  the  county  court  has  been  af- 
firmed by  the  appellate  court. 

Mesnrs.  Hofheimer*  Zeisler,  ft  Mack 
for  appellants. 

Mesirs.  Tatham  ft  Webster  for  appel- 
lee. 

Magfrader*  J.,  deliyered  the  opinion  of 
the  court: 

When  appellee  filed  its  claim  on  Septem- 
ber 9,  1898,  against  the  assigned  estate  in 
the  qounty  court,  there  had  been  paid  upon 
the  notAS,  which  had  been  pledged  to  it  aa 
collateral  security  for  its  debt,  the  sum  of 
$66,012.88.  This  sum  consisted  of  various 
amounts  paid  by  Uie  makers  of  the  collateral 
notes  at  different  times  between  June  8,  1898, 
the  date  of  the  assignment,  and  September  9« 
1898.  the  date  of  the  filing  of  the  claim. 
Certificates  of  deposit  for  the  respective  sums 
so  paid  were  issued  by  appellee  to  the  order 
of  its  cashier,  and  by  him  deposited  in  an 
enyelope  in  lieu  of  the  notes  paid,  for  the 
purpose  of  keeping  a  record  of  such  pay- 
ments. None  of  these  collections  were  in- 
dorsed on  the  principal  note  of  the  insulyents, 
Herman  Schaffner  &  Co.,  or  entered  on  tb^ 
books  of  appellee  to  the  credit  of  the  iosoly- 
ents.  But  appellee  received  the  money  so 
paid  to  it,  and  mingled  it  with  its  own  funds, 
and  so  had  the  use  and  benefit  of  it.  In  ad- 
dition to  this,  the  principal  indebtedness  was 
oyerdue  at  the  date  of  the  assignment.  Such 
principal  indebtedness  was  evidenced  by  a 
note  for  $100,000.  dated  April  15.  1893.  pay- 
able on  demand,  to  the  order  of  appellee, 
bearing  interest  at  the  rate  of  6  per  cent  per 
annum,  and  signed  by  Herman  Schaffner  & 
Co.  This  note  recited  that  there  liad  been 
delivered  to  appellee,  to  secure  its  payment, 
certain  collaterals  in  the  shape  of  notes, 
etc. ,  and  provided  that  appellee  or  its  assigns 
might,  at  any  time  after  the  maturity  of 
the  note,  sell  such  collaterals,  or  any  part 
thereof,  at  public  or  priyate  sale,  with  or 
without  notice,  and  apply  tbe  proceeds  upon 
the  note.     Nothing  had  been  paid  upon  the 


Note.— The  very  difficult  and  mncb-disputed 
question  decided  In  the  above  case,  as  to  deductions 
for  collections  made  from  collateral  securities 
after  an  insolvency  asslfrnment,  is  decided  differ- 
ently In  Chemical  Nat.  Bank  y.  Armstrong  (C.  C 

80  L.  R.  A. 


A  pp.  6th  a)  28  L.  B.  A  881.  Theae  two  conflicflnir 
cases  very  extensively  review  tbe  authorities  upoo 
tbe  subject.  The  extreme  doctrine  of  tbe  Mary^ 
land  authorities  is  shown  in  National  Union  Bank 
y.  National  Mechanics'  Bank  (Md.)  27  L.  B.  A.  431. 
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DOtes  held  as  collateral  wben  the  assignnicnt 
was  made,  but  appellee  bad  then,  and  be- 
fore that  time,  the  ri^ht  to  sell  the  collaterals 
snd  apply  Uie  proceeds  upon  the  note  for 
$100,000.  If,  instead  of  selling  the  collater- 
als, it  voluntarily  received  payments  upon 
them  from  the  makers  of  them,  it  is  difficult 
to  see  why  it  was  not  their  duty  to  apply 
such  payments  upon  the  principal  note.  The 
amount  of  their  claim,  on  September  9,  1893, 
would  then  have  been  the  difference  between 
$100,000  and  $06,012.88,  or  $33, 98^12  in- 
stead of  the  sum  of  $100,000  for  which  their 
claim  was  filed  on  that  day.  The  general 
rule  is  that  a  creditor  should  credit  upon 
the  principal  debt  whatever  he  may  collect 
u  pon  the  col  1  ateral  security.  Jones,  Pledges, 
§  078.  A  pledgee  who  holds  commercial 
paper  as  collateral  security  for  the  payment 
of  his  debt  has  no  authority,  in  the  absence 
of  a  special  power  for  that  purpose,  to  sell 
the  securities,  upon  default  of  payment,  at 
public  or  private  sale.  He  is  bound  to  hold 
and  collect  the  same  as  they  become  due,  and 
apply  the  net  proceeds  to  the  payment  of  the 
debt  so  secured.  Julut  Iron  it  8,  Co.  v.  Seioto 
Fire  Brick  Co.  82  111.  548,  25  Am.  Rep.  841 ; 
Union  Trvst  Go.  v.  Eigdon,  98  111.  458; 
Schouler,  Bailm.  2d  ed.  (^g  206,  286.  It  is 
true  that  here  a  special  power  was  given  to 
sell  the  collateral  notes  at  public  or  private 
sale,  but,  as  that  power  was  not  exercised, 
the  duty  of  applying  the  money  collected 
from  the  collaterals  to  the  payment  of  the 
principal  debt  arose  out  of  the  fact  of  the 
pledge  of  the  commercial  pa]>er,  independ- 
ently of  the  power.  Under  such  circum 
stances,  when  payments  are  made  on  the  notes 
held  as  collateral,  the  law  makes  the  appli- 
cation of  such  pajrments  to  the  principal  debt, 
4>ven  if  the  creditor  himself  does  not  do  so. 
Bant  V.  NwerB,  15  Pick.  500,  26  Am.  Dec. 
616. 

Where  a  creditor  holding  collateral  secur- 
ity files  his  claim  in  the  county  court  against 
the  estate  of  an  insolvent  who  has  made  an 
assignment,  or  in  the  probstc  court  against 
the  estate  of  a  deceasea  insolvent  debtor  he 
should  credit  upon  his  claim  such  payments 
as  have  been  received  by  him  upon  his  col- 
laterals up  to  the  time  of  filing  proof  of  his 
claim,  or  filing  and  proving  his  claim.  By 
''proof  is  meant  tiie  preliminary  proofs 
which  accompany  the  presentation  of  the 
claim,  and  not  the  additional  proofs  made 
necessary  by  the  filing  of  objections  or  ex- 
ceptions. The  amount  of  the  claim,  as  thus 
filed  by  the  creditor  and  supported  by  his 
oath  or  affidavit,  is  the  amount  upon  which 
the  creditor  is  entitled  to  receive  dividends 
from  the  insolvent  estate,  irrespective  of 
what  may  be  collected  from  the  collaterals 
thereafter.  Such  was  the  decision  of  this 
court  in  Fumess  v.  Union  Nat.  Bank,  147 
111.  570.  In  that  case  we  said :  ^The  cred- 
itor has  a  right  to  prosecute  his  claim  for 
the  full  amount  against  the  estate  of  the  de- 
ceased debtor  in  the  hands  of  the  adminis- 
trator, as  he  had  a  right  to  prosecute  it  for 
the  full  amount  against  tiie  debtor  when 
ftlive.  Of  course,  this  right  is  subject  to  the 
condition  that  the  wh^e  amount  of  his  claim 
is  due  to  him  when  he  files  and  proves  it. 

30KR.  A« 


If  he  has  realizeil  upon  his  collateral  before 
filing  and  proving  his  claim,  he  voluntarily 
parts  with  the  double  right  secured  to  him 
by  the  law,  and  can  only  proceed  for  what 
is  actually  due  to  him,  that  is  to  say,  for 
what  remains  of  bis  claim  after  deducting 
the  amount  realized  from  the  collaterals. 
.  .  .  But  if  a  creditor,  who  has  filed  and 
proved  his  claim  for  the  full  amount  in  the 
probate  courl  can  only  be  allowed  the  differ- 
ence between  such  amount  and  the  sum  there- 
after realized  by  disposing  of  his  collaterals, 
there  will  be  a  temptation  to  prolong  the 
litigation  and  delay  the  allowance  in  order 
that  he  may  be  forced  to  dispose  of  his  col- 
laterals, so  that  the  dividends  coming  to  him 
may  be-  calculated  upon  a  reduced  claim. 
By  sudi  a  course  of  proceeding  the  secured 
creditor  may  be  deprived  of  his  right,  under 
the  law,  to  proceed  both  against  the  estate 
and  the  security,  until  he  gets  i>aynient  in 
full."  The  assignment  act  requires  the  as- 
signee to  give  notice  of  the  assignment  by 
publication,  and  to  notify  the  creditors,  by 
mail,  ''to  present  their  claims  under  oath  or 
affirmation  to  him  within  three  months,"  etc. 
At  the  expiration  of  three  months  from  the 
time  of  first  publishing  notice,  he  shall  re- 
port and  file  with  the  clerk  of  the  county 
court  a  sworn  list  "of  all  such  creditors  of 
the  assignor  ...  as  shall  have  claimed 
to  be  such,  with  a  true  statement  of  their  re- 
spective claims.  .  .  .  Any  person  inter- 
ested as  creditor  or  otherwise"  may  appear 
within  thirty  days  after  the  filing  of  such 
report,  and  file  with  said  clerk  "any  excep- 
tions to  the  claim  or  demand  of  any  credit- 
or*8  exhibit  as  aforesaid."  The  clerk  is  re- 
quired to  give  notice  thereof  to  the  creditor, 
and  the  court  shall  proceed  to  hear  the  proofs 
and  render  judgment.  1  Starr  &  G.  Anno. 
Stat.  pp.  iAM,  1306.  It  is  manifest,  from 
the  foregoing  provisions,  that  the  exceptions 
are  to  be  filM  to  the  claim  as  presented  un- 
der oath  to  the  assignee  and  reported  by 
him.  The  question  is  whether  the  amount  so 
claimed  is  due  at  the  time  when  the  claim 
is  presented  and  sworn  to.  The  trial  is  not 
merely  a  trial  between  the  creditor  and  debtor, 
but  between  the  claimant  and  any  other  cred- 
itor or  interested  party,  as  to  the  amount  to 
be  allowed  as  a  basis  for  the  calculation  of 
dividends.  This  necessarily  follows  from  the 
fkct  that  any  person  interested  as  creditor  or 
otherwise  may  except.  If  the  trial  should 
disclose  that  the  claim  as  presented  and  sworn 
to  was  unjust,  as  between  the  creditor  and 
his  insolvent  debtor,,  either  wholly  or  in  part, 
then,  of  course,  it  would  be  either  wholly 
or  partially  disallowed.  But,  as  to  collec- 
tions realized  upon  collaterals  securing  it 
after  its  original  presentation  under  oath, 
there  should  be  no  reduction  thereof  from  it, 
for  the  reason,  among  other  reasons,  that  other 
creditors  or  interested  parties  would  file  ex- 
ceptions for  the  mere  purpose  of  delay,  and 
so  as  to  secure  reductions  bv  crediting  col- 
lections made  from  collaterals  during  the  de- 
lay. Somewhat  similar  provisions  are  set 
forth  in  the  administration  act  (Rev.  Stat. 
1893,  chap.  3,  g  60)  in  regard  to  the  proof  of 
claims  against  the  estates  of  deceased  debtors, 
where,  when  the  claimant  produces  his  claim 
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in  writing,  and  swears  to  its  correctness,  it 
will  be  afloip^ed  by  the  colirt  if  no  objection 
is  made;  but,  if  objection  is  made  by  the 
administrator,  widow,  heirs,  **or  others  in- 
terested in  said  estate, "  other  evidence  must 
be  produced  before  allowance. 

There  is  a  conflict  among  the  authorities 
as  to  the  time  when  payments  on  collateral 
securities  or  money  realized  from  collateral 
securities,  diould  be  applied;  so  as  to  operate 
as  a  reduction  of  a  claim  on  which  dividends 
are  to  be  paid.     The  relation  of  debt  and 
credit,  for  the  purpose  of  distribution,  is  fixed 
by  the  decisions  at  three  different  periods, 
respectively  :  First,  the  time  of  making  the 
assignment,  or  adjudication  of  bankruptcy, 
or  death  of  the  insolvent;  second,  time  of 
filing  proof  of  claim ;  third,  time  of  dividend 
or  distribution.    The  precise  question  here 
involved  did  notarise  and  was  not  considered 
in  the  case  of  lie  BateM,  118  111.  524,  59  Am. 
Rep.  883.     In  that  case  a  creditor  holding 
notes  secured  by  a  mortgage,  executed  by  the 
debtor  upon  his  own  property,  filed  her  notes 
as  a  claim  in  the  county  court  against  the 
insolvent  estate  of  the  debtor  who  had  made 
an  assignment  for  the  benefit  of  creditors. 
The  claim,  as  evidenced  by  the  notes,  was 
reported  by  the  assignee,  and  no  exceptions 
were  filed  to  it.    Nothing  had  been  realized 
upon  the  mortgage  security  when  the  claim 
was  filed  and  proved.    The  question  there 
was  whether  the  creditor  was  entitled  to  a 
dividend  upon  the  whole  amount  of  her  claim 
as  filed  ana  proved,  or  whether  the  value  of 
the  mortgage  security  should  be  deducted 
from  the  amount  of  the  claim,  and  the  divi- 
dend should  be  allowed  upon  the  difference 
only;  and  it  was  held  that  the  creditor  was 
entitled  to  a  dividend  upon  the  claim  in  full, 
without  deducting  the  value  of  the  security. 
In  other  words,  the  Bates  Com  declined  to 
follow  the  rule  known  as  the  bankruptcy  rule. 
That  rule  requires  the  creditor  to  give  up  his 
security,  in  order  to  be  entitled  to  prove  his 
whole  debt,  or,  if  he  retains  it,  to  prove  only 
for  the  balance  of  the  debt  after  deducting 
the  value  of  the  security  held.     This  rule 
has  its  foundation  in  statutory  enactments. 
It  has  not  been  uniformly  applied  in  distri- 
butions under  general  assignments,  or  under 
state  insolvent  laws.    The  preponderance  of 
authority  is  in  favor  of  the  view  that  the 
creditor  has  the  ri^ht  to  prove  and  have  divi- 
dends upon  his  entire  debt  irrespective  of  the 
collateral  security;  and,  as  an  authority  for 
this  general  view,  the  doctrine  of  the  Bate* 
Case  nas  been  indorsed  in  the  following  cases : 
People  V.  Bemington,  121  N.  Y.  328,  8  L.  R. 
A.  458 ;  Be  Meyer,  78  Wis.  615,  11  L.  R.  A. 
841 ;  Allen  v.  DanieUon,  15  R.  I.  480 ;  Chem- 
ical Nat,  BanJe  v.  Armetrong,  8  C.  0.  A.  155, 
69  Fed.  liep.  378,  28  L.  R.  A.  231,  16  U.  S. 
App.  465 ;  Tod  v.  Kentucky  Union  Land  Go, 
57  Fed,   Rep.    47;   People  v.  Bemington,  54 
Hun,  505.      See  also  Levoie  v.   United  States, 
92  U.  S.  618,  23  L.  ed.  513;  Bishop,  Insolv- 
ent Debtors,  §  427.      But  the  question  still 
remains,  whether  the  entire  debt  upon  which 
the  dividend  may  be  declared  is  the  debt  as 
it  exists  at  the  date  of  the  assignment,  or  at 
the  time  of  filing  proof  of  the  claim,  or  at  the 
time  of  the  distribution.     The  theory  that 
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the  creditor  is  only  entitled  to  share  pro  raim 
upon  his  debt' as  it  exists  at  t^o  time  of  dis- 
tribution requires  his  claim  to  be  reduced  by . 
the  collections  realized  from  his  oollateraf» 
before  the  declaration  of  each  dividend,  and 
after  his  claim  has  been  proved  and  allowed. 
This  seems  to  be  the  ruie  in  Maryland,  but- 
is  not  generally  accepted  as  correct     We  ar& 
not  inclined  to  adopt  it.    It  is  not  contended 
for,  as  we  understand  it,  by  either  counsel 
in  the  case  at  bar.     It  is  opposed  to  the  de- 
cision in  Fumess  v.  Union  Nat,  Bank,  supra. 
Its  enforcement  would  require  a  readjustment 
of  the  basis  of  distribution  at  the  time  of  de- 
claring each  dividend,  whereas  there  should 
be  a  fixed  sum  as  a  basis  for  representation 
in  the  declaration  of  dividends,  and  as  & 
measure  of  the  creditor's  right  and  interest 
in  the  assets  of  the  insolvent  estate.    The 
theory  that  the  creditor  is  entitled  to  divi- 
dends upon  his  claim  as  it  exists  at  the  date 
of  the  assignment,  without  reference  to  col- 
lections on  collaterals  thereafter,  is  founded 
on  the  doctrine  that,  by  the  deed  of  assign- 
ment, each  creditor  is  an  equitable  owner  ii» 
the  assigned  estate  to  the  extent  of  the  claim 
held  by  him  when  the  assignment  is  made. 
But,   under  recent  decisions  of  this  courts 
construing  the  assignment  act  of  this  state, 
it  cannot  be  said  that  each  creditor  acquirer 
a  fixed,  equitable  ownership  in  the  assigned 
estate  at  the  time  of  the  assignment.    If  such 
were  the  fact,  such  interest  could  not  be  taken 
away  from  him  by  a  act  of  the  legislature. 
A  legislative  enactment  which  transfers  the 
property  of  one  man  to  another  without  his 
consent  is  not  a  constitutional  exercibe  of 
legislative  power,  because,  if  effectual,   it 
operates  to  deprive  a  man  of  his  property 
without  *'due  process  of  law."    Davidson  v. 
New  Orleans,  96  U.    S.   97,  24  L.   ed.  616; 
Taylor  v.  PwUr,  4  Hill,  140,  40  Am.  Dec 
274;  Bohn  v.  HarrU,  180  111.  525;  Brtine'9 
Appeal,  16  Pa.  256,  65  Am.  Dec.  499 ;  Eok& 
V.  Henderson,  4  Dev.  L.  1,  25  Am.  Dec.  677» 
But  the  case  of  Houie  v.  Warren,  154  111.  227,. 
holds  that,  under  section  15  of  the  assign- 
ment act,  the  assignment  may  be  revoked  by 
the  assent  of  a  majority  in  number  and  amount 
of  the  creditors  who  may  have  provi^  their 
claims  in  accordance  with  the  provisions  of 
the  act,   irrespective  of  the  wishes  of  the 
minority,  and  that  the  effect  of  the  discon- 
tinuance provided  for  by  that  section  is  to 
destroy  the  trust  upon  which  the  property 
was  held.    This  being  so,  each  creditor  does 
not  have  a  fixed  ownership  in  the  assifi;ned 
estate  at  the  date  of  the  assignment ;  and  the 
reason  for  fixing  upon  the  amount  of  the  claim 
held  by  him  at  that  date  as  the  basis  for  the 
distribution  of  dividends  is  without  forc^  in 
this  state,   however   it  may  be  elsewhere. 
The  provisions  of  the  assignment  act  would 
seem  to  lead  to  the  conclusion  that  the  revo- 
cable interest  of  each  creditor  in  the  assigned 
estate  only  vests  in  him  when  he  signifies 
his  assent  to  the  assignment  by  filing  hia 
claim  with  the  assignee.     Oibson  v.  Bees,  50 
111.  383;  2  Pom.  £q.  Jur.  §  994;  2  Lewin, 
Tr.  515.    This  appears  from  the  provisions 
requiring  the  creditor  to  present  his  claim 
wiihin  a  specified  time^  and  from  the  further 
provision  that  creditors  who  do  not  exhibit 
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their  clainu  within  thre^  moDths  from  the 
publl cation  of  the  notice  shall  not  participate 
in  the  dividends  until  after  the  payment  in 
full  of  all  claims  presented  within  said  time 
and  allowed  by  the  court.  1  Starr  A  0. 
Anno.  Stat.  p.  1806,  §  10.  The  object  of  the 
latter  provision  is  to  fix  a  time  at  which  the 
estate  of  the  assignor  shall  be  placed  in  proc- 
ess of  final  settlement,  and  after  which  dis- 
tributions may  be  made  without  risk  of 
uncertainty  arising  from  the  allowance  of 
subeequentlv  presented  claims.  The  reason 
of  the  provision  is  the  same  as  that  requir- 
ing creditors  of  deceased  persons  to  exhibit 
claims  within  two  years  after  the  grant  of 
letters  of  administration.  Suppiger  v.  Seybt, 
23  111.  App.  468. 

Whatever  may  be  the  fact  in  other  Juris- 
dictions, it  cannot  be  known  here  whether 
the  creditor  intends  to  participate  in  the  dis- 
tribution of  the  assets  of  the  assigned  estate, 
under  the  orders  of  the  county  court,  until 
be  manifests  his  assent  by  filing  his  claim 
under  oath.  As  his  interest  in  the  estate  can- 
not be  said  to  accrue  until  he  does  so  file 
his  claim,  it  is  the  amoui^  of  his  claim  at 
that  date  which  should  be  taken  aa  the  basis 
of  representation  in  future  dividends,  irre- 
spective of  collections  from  collateral  securi- 
ties after  that  date.  The  learned  judge  who 
wrote  the  exhaustive  opinion  in  Chemical  Nat. 
Bank  v.  Armstrong,  iupra,  states  that  there 
is  no  logical  basis  for  any  distinction  between 
the  effect  of  collections  made  from  collaterals 
after  insolvency  and  before  filing  proof,  and 
of  those  made  after  filing  proof.  We  are 
unable  to  concur  in  the  view  that  there  is  no 
logical  basis  for  such  distinction.  Even  in 
the  Armstranff  Gaie,  the  opinion,  after  stating 
that  the  great  weight  of  authority  in  Enfr- 
land  and  In  this  country  is  strongly  opposed 
to  the  view  that  a  creditor  with  collaterals 
shall  be  thereby  deprived  of  the  right  to  prove 
for  his  full  cfaim  against  an  insolvent  es- 
tate, and  after  referring  to  numerous  authori- 
ties sustaining  such  view,  savs :  **  The  exact 
point  which  is  common  to  all  the  foregoing 
authorities,  and  which  they  all  sustain,  is 
that  a  creditor  who  has  proved  his  claim 
against  an  insolvent  estate  under  administra- 
tion can  collect  his  dividends  without  any 
deduction  from  his  claim  as  proven,  for  col- 
lections made  from  collateral  after  his  proof 
of  claim  is  filed. "  And,  after  expressing  the 
view  (which,  for  the  reasons  already  stated, 
cannot  prevail  in  this  state,  that  such  deduc- 
tion should  be  made  from  the  claim  as  it 
exists  at  the  date  of  the  assignment,  subject 
always  to  the  limitation  that  the  amount  to 
be  received  from  all  sources  shall  not  exceed 
the  original  debt  and  interest,  theT  opinion 
further  proceeds  as  follows:  **Tbe  cases  we 
have  already  cited  fully  confirm  the  forego- 
ing view  as  to  credits  after  the  filing  of  the 
proof  of  claim ;"  that  is  to  say,  that  no  col- 
lections made  from  collaterals  after  the  filing 
of  the  proof  of  claim  shall  be  applied  to  re- 
duce the  amount  of  the  claim  as  so  filed. 
This  we  reirard  as  the  correct  rule;  and  it 
is  sustained  by  the  English  authorities.  In 
£eUock*s  Case,  L.  R.  8  Ch.  769,  the  court  of 
chancery  appeals  adopted  the  rule  that  collec- 
tions on  collaterals  before  filing  proofs  of 
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claini  in  proceedings  to  wind  up  an  insolvent 
company  should  be  deducted,  but  that  sub- 
sequent collections  should  not  be  deducted. 
In  that  case  Lord  Justice  Wood  said :  **  There 
remains  the  question  as  to  the  time  with  ref- 
erence to  which  the  amount  provable  is  to 
be  ascertained  ;  and  as  to  this  there  is  a  lit- 
tle more  difficulty.  I  think,  however,  that 
the  true  rule  is,  that  the  debt  is  to  be  taken 
as  it  stands  at  the  time  when  the  claim 
is  put  in.  .  .  .  Where  the  demand  of 
the  creditor  was  large,  and  the  securities 
held  by  him  considerable,  the  official  liqui- 
dator might  dispute  the  elaim  for  the  very 
purpose  of  obliging  the  creditor  to  realize 
some  of  his  securities  before  the  time  for 
making  his  affidavit  arrived.     .     .     .     Itap- 

Sears  to  me  that  it  would  be  leaving  a  great 
eal  too  much  open  to  the  caprice  or  arbitrary 
discretion  of  the  liquidator  if  we  were  to  fix 
upon  any  time  except  the  time  when  the 
claim  which  is  to  be  adjudicated  upon  waa 
sent  in."    In  the  same  case  Lord  Justice  Sel- 
wyn  also  said:    *'I  think,  therefore,  that  the 
balance  of  convenience  and  inconvenience  in- 
clines strongly  to  the  view  which  my  learned 
brother  has  expressed,  which  is,  that  the  debt 
is  to  be  taken  as  it  stood  when  the  creditor 
sent  in  his  claftaa."    In  Rb  BaniecPi  Bkg.  Co., 
FortDoo^s  Claim,  L.  R.  5  Ch.  18,  it  was  held— 
First,  that  the  rule  in  bankruptcy,  as  to  proof 
by  secured  creditors,  does  not  apply  in  the 
winding  up  of  insolvent  estates,  but  that  the 
rule   that  a   creditor   holding  security  may, 
if  he  chooses,  prove   for  the  whole  of   his 
debt  and  retain  his  security,  does  apply;  sec- 
ond, that  the  time  when  the  claim  is  put  in  is  the 
date  after  which  the  creditor  may  realize  his 
security,  and  not  be  bound  to  give  credit  for 
the  proceeds  of  the  realization.    It  was  also 
there  held  that  the  putting  in  of  the  claim  in 
winding-up  cases  is  ''equivalent  to  the  proof 
against  a  testator's  estate  where  an  affidavit  is 
made."    To  the  same  effect  Is  Ex  parte  Bank 
of  England,  89  L.  J.  Cb.  769.    In  Eaetman  v. 
Bank  of  Montreal,  10  Ont.  Rep.  79,  after  ap- 
proving of  the  rule  in  chancery  that  the  credit- 
or is  entitled  to  prove  for  the  whole  amount 
of  his  debt  ana  to  take  a  dividend   upon 
the  whole  without  prejudice  to  his   rights 
against  securities  he  may   hold,  and  after 
stating  that    "to   hold  otherwise  would   be 
Virtually   to    deprive   the  secured    creditor 
of   any  advantage  from   his   security/'   the 
conrt   adopts   the   rule  in  KeUoek^a  Que,  aa 
above  stated,  and  says:    "The  state  of  the  ac- 
counts at  the  time  the  claim  is  pnt  in  is  that 
which  forms  the  basis  of  the  dividend  sheet. 
.    .    .    Any  moneys   received  prior  to  that 
from  collaterals  are  to  be  credited.    Those  re- 
ceived after  that  from  such  sources  need  not 
be  taken  into  account,  unless  they,  with  the 
dividend  as  to  that  part  of  the  claim  to  which 
such   securities  are   referable,    bring  up  the 
amount  received  by  the  creditor  to  100  cents 
on  the  dollar."    In  FottreU  v.  Kavanagh,  10 
Ir.  Eq.  Rep.  ^6,  the  doctrine  and  the  rule 
are  thus  clearly  stated  by  the  vice  chancellor: 
"The  question  .   .    .   is  whether  the  plaintiff, 
who  is  a  mortgagee  of  certain  lands  of  the  de- 
ceased  whose   assets  are   under   administra- 
tion, can  be  admitted  to  prove  as  a  creditor 
against  the  general  assets  on  foot  of  his  mort* 
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gageB,  and  to  be  paid  ratably  with  the  other 
cr^itors  upon  the  full  amount  of  his  debt,  or 
whether  he  must  first  realize  as  much  as  he 
can  out  of  the  premises  comprised  in  his  mort- 
gages, and  claim  only  upon  the  balance  then 
remaining  unpaid.  It  is  the  right  of  a  mort- 
gasree  in  this  court  [court  of  chancery]  to  pro- 
ceed for  the  recovery  of  his  debt  upon  all,  or 
one  or  more,  of  his  securities,  and  either  si- 
multaneously, or  in  any  order  he  thinks  fit. 
«  .  .  Accordingly,  it  is  now  settled  that 
the  rule  in  bankruptcy  does  not  prevail  in 
this  court,  and  that  a  mortgagee  may  prove 
in  an  administration  suit,  or  a  proceeding 
for  winding  up  under  the  companies'  acts,  for 
the  full  amount  of  his  debt,  realize  what  he  can 
in  any  such  proceeding,  and  afterwards  resort 
to  the  premises  mortgaged  to  him  to  obtain 
payment  of  any  deficiency.  ...  I  shall 
therefore  rule  thi&  the  plaintiff  is  entitled  to 
prove  his  claim  for  the  full  amount  against  the 
general  assets  without  being  bound  first  to 
realize  his  mortgage  securities.  The  time  at 
which  the  plaintiff's  debt  is  to  be  ascertained  is, 
as  settled  by  Kellock^t  Cage,  that  at  which  his 
daim  was  brought  in  under  the  posting  for 
creditors.  I  shall  therefore  direct  that  the 
amount  due  to  the  plaintiff  be  ascertained  as  of 
that  date,  and  in  doing  so  he  must  be  charged 
with  all  sums  theretofore  received  by  him, 
whether  out  of  the  mortgaged  premises  or 
otherwise,  but  not  with  any  sums  subsequently 
received.  On  this  sum  he  will  be  entitled  to  a 
ratable  dividend,  the  estate  being  insolvent." 
To  the  same  effect  are  Ex  parte  WUdman,  1 
Atk.  109;  Be  BamilUm,  1  Fed.  Rep.  800; 
JSohier  T.  Lmng,  6  Gush.  587;  Re  Hicks,  19  N. 
B.  R.  299,  Fed.  Cas.  Ko.  6,456;  Be  Meyer,  78 
Wis.  615,  11  L.  R.  A.  841. 

Our  conclusion  is  that  the  amount  upon 
which  the  secured  creditor  is  entitled  to  receive 
dividends  from  the  assets  of  the  insolvent  es- 
tate is  the  amount  actually  due  to  the  creditor 
when  he  files  his  proof  of  claim  or  presents 
his  claim  under  oath;  that  the  subsequent 
hearing  upon  objections  or  exceptions  should 
be  directed  to  the  inquiry  as  to  what  was  due 
at  that  date;  that  the  amount  due  at  that  date 
is  to  be  ascertained  by  the  deduction  from  the 
principal  debt  of  all  payments  made  before 
that  date,  whether  realized  from  collaterals  or 
otherwise,  but  that  amounts  realized  from  col- 
laterals after  that  date  are  not  to  be  deducled,- 


subject  always  to  the  qualification  that  tba 
dividends  received  from  the  general  assets  and 
the  amounts  realized  from  the  collateral  secur- 
ity shall  not  together  exceed  the  amount  due 
the  creditor  upon  his  claim.  It  follows  that 
the  county  court  erred  in  not  deducting  from 
appellee's  claim  the  amounts  collected  from 
the  collateral  notes  prior  to  the  day  on  which 
the  proof  of  claim  was  filed,  to  wit,  September 
9,  lt^98.  We  are,  however,  unable  to  concur 
in  the  contention  of  appellants  that  payments 
collected  upon  the  collateral  notes  after  that 
date  should  be  deducted  in  fixing  the  allowance 
to  be  awarded  to  appellee  as  a  basis  for  the  dec- 
laration of  dividends.  In  regard  to  the  pay- 
ment made  on  September  9,  1898,  the  borden 
of  proof  was  upon  the  party  excepting  to  the 
claim  as  filed  to  show  what  payments  were 
made,  as  the  fact  of  payment  is  matter  of  de- 
fense. Although  the  law  will  look  into  the 
fractions  of  a  day  when  it  becomes  important 
to  the  ends  of  Justice  to  do  so,  or  in  order 
to  decide  upon  confiicting  interests,  yet  the 

?:eneral  rule  is  that  the  law  kuows  no 
ractions  of  a  day.  Oranenor  v.  Maffill,  87 
III.  289.  The  effect  is  to  render  a  day  a  sort 
of  indivisible  point,  so  that  any  act  done  in  the 
compass  of  it  is  no  more  referable  to  any  one 
portion  of  it  than  to  any  other  portion  of  it; 
and  where  two  acts  are  done  upon  the  same 
dav,  they  will,  as  a  general  thing,  be  regarded 
in  law  as  done  at  the  same  time.  It  follows 
that,  where  a  case  turns  on  the  question  as  to 
which  of  two  things  was  done  first,  the  party 
having  the  burden  of  proof  fails  in  merely 
showing  that  both  were  done  on  the  same  day. 
6  Am.  &  £ng.  Enc.  Law,  pp.  89-91,  and  cases 
in  notes.  Hence,  the  appellant  has  not  shown 
that  the  payment  made  on  September  9,  1898. 
was  made  before  the  filing  of  the  proof  of  claim 
on  that  day,  and  consequently  such  payment 
should  not  be  deducted. 

A  motion  is  made  by  appellee  to  dismiss  the 
appeal.  The  motion  is  overruled.  The  appeal 
was  properly  taken  from  the  county  court  to 
the  appellate  court  upon  the  authority  of 
Vnion  Trust  Co,  v.  Trumbull,  187  111.  146,  and 
Heimelman  Bros,  v.  Sehrader,  150  III.  227. 

The  judgments  of  the  Appellate  Court  and  the 
County  Court  are  reversed,  and  the  cause  is  re- 
manded to  the  latter  court  for  further  proceed* 
ings  in  accordance  with  the  yiewa  herein  ex* 
pressed. 


CALIFORNIA  SUPREME  COURT. 


William  McGUIRE,  Bespt., 

Marcellus  BROWN,  Appt. 

aQ6CSal.e60J 

1  •  The  prior  apfiroprlator  of  water  hae 
no  r%ht  to  enter  upon  the  homestead 


claim  6f  a  settler  for  the  purpose  of  matarf* 
ally  obaDKln?  the  point  of  dlventon  and  con* 
struotiog  new  waterways  through  the  land,  al- 
though the  settler  baa  not  made  final  proof  of 
resideoce  and  cultivation  or  obtained  a  patent  to 
the  land,  but  has  made  an  entry  and  has  actual 
possesion. 

8.  The  priTilege  of  changing  the  point 


VomL^Ohange  of  use  or  channel  of  icater  c^jvroprt- 

ated. 

The  limitation  upon  the  rigrht  of  an  appropria- 
tor  of  water  upon  the  public  domain  to  change  the 
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place  or  manner  of  use  of  the  water  seems  to  be 
simply  that  he  must  not  by  so  doing  prejudice 
other  rights  which  have  been  acquired  subse- 
quently to  the  acquisition  ut  hU  rights.    Subject  to 
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ofdiTmlim  of  water  to  wbioh  a  rl^bt  baa 
been  obtained  bj  prior  appropriation  under  Clr. 
Code,  I U12,  does  not  extend  to  materially  obanir- 
jDg  tbe  point  of  diTersion  and  maliinir  new 
ditcbes  on  land  lawfully  beld  under  a  bomeetead 
daim. 
3.  The  pr^nviaUm  la  the  aet  of  Cong^reM 
of  July  86»  1866»  tbat  a  party  oommlttioff 
injury  or  damaflre.  In  tbe  oonatruoUon  of  a  ditcb 
or  canal,  to  tbe  pooeeonion  of  any  settler  on  tbe 
public  domain,  shall  be  liable  to  tbe  party  injured, 
does  not  irrant  any  rights  to  enter  on  the  posras- 
.sion  of  a  homestead  claimant  for  the  purpose  of 
materially  ohanaing  the  point  of  dlvenlon  of 
-water  already  appropriated. 

(Aprtt8,lB0(U 

APPEAL  by  defendant  from  a  Judgment  of 
tbe  Superior  Court  for  Ventura  County 
In  favor  of  plaintiff  in  an  action  brought  to 
enjoin  defendant  from  interfering  with  certain 
alleged  water  rights  of  the  complainant.    Re- 


The  facts  are  stated  In  tbe  Commissioner's 
opinion. 

Mr,  H.  li.  Poplin,  for  apiMllant: 

As  soon  as  the  land  was  entered  as  a  home- 
^ead  and  tbe  certificate  of  such  entry  was 
executed  and  delivered,  the  equitable  title 
vested  in  tbe  homesteader,  and  attached  to  the 
land,  and  was  absolute  as  against  every  person 
•except  tbe  United  States,  and  absolute  against 
the  government  dependent  only  on  his  comply- 
ing with  the  requirements  of  the  laws  relative 
to  homesteads. 

Shirr  V.  Beck,  188  U.  8.  641,  88  L.  ed.  761. 

In  no  Just  sense  can  lands  be  said  to  be  pub- 
lic lands  after  they  have  been  entered  at  the 
land  office  and  a  certificate  of  entry  obtained. 

Withertpoan  v.  Duncan^  71  U.  8.  4  Wall, 
mo.  18  L.  ed.  889. 

Entry  means  that  act  by  which  an  Individual 
acquires  an  Inceptive  right  to  a  portion  of  the 
unappropriated  soil  of  the  country  by  filing  his 
•claim. 

moiwrd  y.  P&pe,  20  U.  8. 12  Wheat  686,  6 
L.  ed.  787;  Shepley  v.  Ck/wan,  01  U.  8.  880,  23 
li.  ed.  424;  Farlqiy.  Spring  Valley  Min.  A L 
Co.  68  Cal.  148;  Yft^iem  P.  K  Co.  v.  TefoU,  41 
Cal.  489;  Hutton  ▼.  FriOrie,  87  CaL  476. 

An  appropriator  may  change  the  place  of  di- 
version If  no  one  be  injured  by  such  change. 

BameUi  v.  Irish,  96  CaL  217;  Jacob  v.  Lorent, 
^  CaL  840. 

But  In  the  case  at  bar  It  would  diminish  the 
amount  defendant  Is  entitled  to,  both  as  a  ri- 
parian proprietor  and  as  an  appropriator;  and 
such  damage  Is  clearly  within  tiie  provision  of 
%  1412,  Civil  Code,  "when  others  are  not  in- 
Jured  by  such  change,"  and  within  the  equity 
•and  right  of  defen^mt  to  the  relief  demanded 
in  this  action. 


Jf«Mr«.  W.  £•  Shepherd  and  Orestee 

Orr»  for  respondent: 

In  so  far  as  tbe  construction  of  the  new  ditch 
is  concerned,  Crawford  under  the  United  States 
statute  miffht  do  this,  and  the  measure  of 
relief  to  wnlch  Brown  was  bound  was  the 
compensation  for  any  damage  he  might  suffer 
by  way  of  injury  to  bis  possession. 

U.  S.  Rev.  Stat,  g  2889;  Knoth  v.  Barday,  8 
Colo.  800. 

The  fact  tbat  he  used  it  upon  lands  riparian 
to  the  stream  did  not  lessen  his  rights,  and  the 
rights  of  the  defendant,  a  subsequent  settler 
upon  the  land  and  appropriator  of  the  water  of 
the  stream,  were  subject  to  plaintiff's  rights  to 
such  ^^ater 

Eealy  v.  Woodruff,  97  Cal.  467<  Deneoochea  v. 
Curtis,  80  Cal.  403;  Southern  P.  Co.  v.  Burr, 
86  Cal.  279;  Western  P.  B.  Co.  v.  Tens,  41  Cal. 
489;  Farley  v.  Spring  Valley  Min.  <ft  /.  O?.  68 
Cal.  142;  Osgood  v.  M  Dorado  Water  d  D.  0. 
Min.  Co.  66  Cal.  671;  Lux  v.  Hoggin,  69  CaL 
488. 

A  homestead  claimant  has  no  riparian  right 
as  against  an  appropriator  of  water  who  is  prior 
to  him  inpoiot  of  time. 

South  Tuba  Water  A  Min.  Co.  v.  Bosa,  80 
Cal.  888;  Burrows  y.  Burrows,  82  Cal.  664;  Ba- 
meUi  V.  Irish,  96  Cal.  214. 

Brltt,C.,  filed  tbe  following  onlnion: 
The  controversy  which  resulted  in  this  ac- 
tion arose  between  plaintiff  and  defendant 
concerning  the  right  to  the  use  of  water  fiow* 
ing  In  Cuyaroa  creels,  in  the  county  of 
Ventura.  One  W.  A.  Dorn  was  permitted  to 
Intervene,  he  asserting  an  interest  in  the 
water  superior  to  that  of  both  the  original 

gartles ;  but,  as  the  court  below  found  against 
is  pretensions,  and  dismissed  his  complaint 
''without  prejudice/  and  he  has  not  ap- 
pealed, his  claims  are  eliminated  from  the 
case. 

It  appears  from  the  record  that  in  January, 
1886,  one  Beekman  tools  possession  of  the 
N.  W.  i  of  a  certain  section  20,  the  same 
being  unappropriated  lands  of  the  United 
States,  ana  shortly  afterwards  filed  his  de- 
claratory statement  as  a  pre-emption  claimant 
thereon,  paid  the  purchase  price,  and  ob- 
tained the  receiver's  final  receint  some  time 
in  the  year  1886,  and  in  June,  1891,  the 
United  States  patent  for  the  same  was  Is- 
sued to  him.  At  the  time  Beekman  entered 
upon  said  land  there  was  a  ditch  thereon, 
constructed  by  a  former  occupant,  leading 
from  a  point  on  Cuyama  creek,  within  the 
boundaries  of  the  N.  E.  i  of  said  section  20, 
and  thence  westerly  across  a  part  of  such 
N.  E.  i  and  upon  said  N.  W.  i,  by  means  of 
which  ditch  water  was  diverted  from  said 
creek,  and  made  to  flow  upon  the  latter  quar- 


sacta  limitation,  the  point  of  diversion  and  manner 
■of  use  may  be  changed.  Middle  Creek  Ditch  Ck>. 
V.  Henry,  15  Mont.  668;  Junkans  v.  Berlin,  fK  OaU 

An  appropriator  can  extend  hl9  ditch  at  any  time 
and  nae  the  water  to  the  extent  of  his  appropria- 
tion at  any  other  point  tor  tbe  same  or  a  different 
pnrpose.    Woolman  v.  Garrinflrer,  1  Moot.  6tt5. 

After  tbe  claim  for  which  tbe  water  was  appro- 
priated has  been  worked  out  tbe  ditch  may  be 
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extended  and  the  water  used  at  other  points.  Da* 
vis  V.  Gale,  8S  Cal.  S6, 01  Am.  Dec. 664. 

The  orifflnal  appropriator  may  construct  a  new 
ditcb  if  the  amount  which  it  carries  is  not  in'eater 
than  the  amount  originally  appropriated.  HUrgins 
▼.  Barker,  4S  Oal.  S38. 

The  first  appropriator  may  chanfre  tbe  place  of 
diversion,  or  tbe  place  where  the  water  Is  used,  or 
tbe  use  to  which  it  was  first  applied,  if  others  are 
not  injured  by  the  change.    Bamelll  v.  Irish,  M 
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ter  section.  This  ditch  was  repaired  by 
Beekman  in  the  spring  of  1885,  and  was 
thenceforward  used  by  him  to  divert  said 
water  for  irrigation  and  other  purposes  on  his 
said  land, — it  having  a  capacity,  the  court 
finds,  of  90  inches,  which  was  filled  when 
the  creek  afforded  sufficient  water,  and  ex- 
hausted the  flow  of  the  creek  at  the  point  of 
diversion  when  the  supply  was  less  than  that 
amount. 

In  December,  1888,  Beekman  conveyed  the 
land  covered  by  his  pre-emption  claim,— said 
N.  W.  I  of  section  20,— together  with  its 
appurtenances,  to  one  Crawford,  who  entered 
Into  possession.  Crawford  then,  in  May, 
1889,  changed  the  point  of  diversion  of  the 
ditch  to  a  pla<te  about  ^  of  a  mile  farther  up 
the  creek,  eastward  from  the  head  of  the  old 
ditch,  and  ducr  a  new  ditch  across  the  said 


N.  £.  i,  and  upon  the  N.  W.  i  of  said  sec 

Iff  with  the  ol( 
the  west  line  of  said  N.  W.  i.    The  new  ditch 


tion  20,  connecting  with  the  old  ditch  near 


had  a  capacity  of  90  Inches,  as  the  court  also 
found,  and  was  used  by  Crawford  on  his 
lands  from  1889  to  1891,  Inclusive,  for  the 
same  purposes  that  the  former  ditch  had  been 
used  by  Beekman.  January  20,  1892,  Craw- 
ford conveyed  to  plaintiff  by  deed  of  grant 
said  N.  W.  i  of  section  20,  together  with 
all  water  rights  possessed  or  acquired  by  the 
grantor  "either  by  use,  purcnase,  or  ap- 
propriation. "  But  in  August,  1888,  Brown, 
the  defendant  and  appellant,  a  person  quali- 
fied to  acquire  land  under  the  homestead 
laws,  settled  upon  said  N.  E.  i  of  section  20, 
It  being  then  public  land  of  the  United 
States,  and  in  October  of  the  same  year  he 
filed  his  homestead  application  therefor  In 
the  proper  land  office,  paying  the  fees  of  the 
receiver  upon  such  entry  and  obtaining  his 
receipt  therefor.  Ever  since  his  settlement 
he  has  resided  on  the  land,  cultivating  and 
Improving  considerable  portions  of  it,  but 
has  not  made  finalproof ,  nor  receiv«l  a  patent 
for  the  same,  mien  Crawford  constructed 
the  new  ditch  across  defendant's  homestead 
claim  in  1889,  defendant  was  temporarily 
absent  therefrom,  and  gave  no  consent  to  the 
change ;  but  on  his  return,  soon  afterwards, 
he  made  no  complaint  or  claim  of  damage, 
and  permitted  the  use  thereof  by  Crawford 
and  his  successor,  the  plaintiff,  until  the 
month  of  October,  1892,  when  he  filled  up 
such  new  ditch  at  a  point  on  his  homestead 
claim,  and  stopped  tne  further  flow  of  the 
water,  and  by  force  prevented  plaintiff  from 
repairing  the  ditch.  In  November,  1889,  de- 
fendant constructed  a  ditch  tapping:  Heyes 
creek,  a  tributary  of  said  Cuyama  creek,  on 
land  In  section  10,  belonging  to  the  state  of 
California,  at  or  near  the  point  of  confluence 
of  the  two  streams,  about  \  mile  above  the 


head  of  the  new  ditch  dug  by  Crawford  Id 
May  of  the  same  year,  and  thence  leading  to 
his  (defendant's)  homestead  claim,  sala  N. 
E.  i  of  section  20.  By  meana  of  this  ditc^ 
defendant  diverted  water  from  Beyes  creek 
durinff  the  years  1890,  1891,  and  1892,  and. 
used  the  same  for  irrigation  and  other  pur- 

Soses  on  his  claim,  not  interfering  with'^  the 
ow  of  water  to  plaintiff's  ditch  during- 
the  first  two  of  those  vears,  but  Increasing 
the  amount  diverted  auring  1892  so  as  to 
materially  lessen  the  quantity  descending^to 
plaintiff.  Plaintiff  then,  in  September,  lSi^2, 
filled  up  defendant's  ditch  on  said  sectioik 
16,  so  that  no  water  could  pass  Into  It  from 
the  creek.  All  the  lands  above  mentioned 
lie  in  the  same  township  and  range,  and  are- 
riparian  to  Cuyama  creek. 

Plaintiff  commenced  this  action  May  4. 
1898,  to  restrain  defendant  from  Interfering 
with  the  ditch  and  water  rights  acquired  by 

Slalntiff  from  Crawford,  and  for  damages, 
defendant  answered,  and  also  filed  a  cross 
complaint,  setting  up  his  claims  to  the  water 
and  to  damages  for  plaintiff's  Invasion  of 
his  rights,  and  praying  that  plaintiff  be  re- 
strained from  interference  with  his  use  of 
the  water,  etc.   After  trial,  the  court  rendered 
Judgment  determining  that  plaintiff  has  the- 
paramount  right  to  90  inches  of  the  water  Ia 
Cuyama  creek  for  all  useful  and  beneficial 
purposes,   to  be  diverted  throufh  the  ditclk 
constructed  by  Crawford  in  1889,  and  is  the 
owner  of  such  ditch,  with  the  right  to  main- 
tain  it  across  the  homestead  claim  of  ap- 
pellant, and  eniolnln«:  defendant  from  dis- 
turbing plaintiff's  enjoyment  of  such  rights. 
Also  that  defendant  is  entitled  to  take  90 
inches  of  water  fiowing  at  the  head  of  bis 
ditch  in  section  16  so  long  as  the  dl version, 
of  that  quantity  does  not  reduce  the  flow  at 
the  head  of  plaintiff's  ditch  below  the  same 
amount;  that  defendant  has  the  right  to- 
maintain  and  use  his  said  ditch  to  convev  the 
water  to  which  he  is  so  entitled,  and  plain- 
tiff is  restrained  from  Interference  therewith. 
Plaintiff  is  awarded  the  entire  flow  of  water 
at  and  above  the  head  of  the  Crawford  (new) 
ditch   when   the   quantity   falls   below   9(^ 
Inches ;  also  Judgment  for  nominal  damages 
and  his  costs. 

1.  The  first  and  most  important  question 
arisinff  on  this  record  relates  to  the  right  ol 
Craw&rd,  plaintiff's  predecessor  in  interest, 
to  enter  upon  the  land  claimed  by  and  in  the 
possession  of  defendant,  and,  in  the  exercise 
of  the  right  to  diange  the  point  of  diversion, 
there  construct  a  new  aqueduct,  and  lead  the 
water  through  the  same.    For,  if  be  had  not 
the  right  to  effect  the  change  in  this  manner, 
then  the  defendant  was  not  in  the  wron^ 
when  he  obstructed  the  flow  of  the  water  in 


Cal.  214;  Gallaber  v.  Monteoito  Valley  Water  Co. 
101  Cal.  242. 

A  person  entitled  to  divert  a  given  quantity  of 
water  from  a  stream  may  take  the  same  at  any 
point  on  the  stream  and  may  chancre  the  point  of 
deviation  at  pleasure  if  the  lights  of  others  are  not 
injuriously  affected  by  the  change.  Kldd  v.  Laird, 
15  Cal.  161,  76  Am.  Dec.  472. 

If  the  water  is  appropriated  for  the  purpose  of 
placer  mining  and  irrigation  the  fact  that  it  is  used 
at  first  at  a  place  where  the  surplus  will  flow  hack 

^  L.  R.  A. 


into  the  river  above  the  head  of  another  ditch  doe» 
not  prevent  a  subsequent  change  of  place,  al- 
though the  effect  is  to  carry  it  further  down  so  that 
it  is  lost  to  the  owner  of  such  ditch.  Wimer  v. 
Simmons  (Or.)  80  Pac.  Bep.  6. 

RiohtB  tubeequently  vegUd  cannot  be  {nfringed. 

The  point  of  diversion  cannot  be  changed  to  th» 
detriment  of  subsequent  appropriators.  CX>le  y» 
Logan,  24  Or.  804;  Butte  Table  Mountain  Ditch  Oo» 
V.  Morgan,  10  Oal.  QOIL  ' 
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the  Dew  ditch,  and  the  judgment  restraining 
him  in  that  behalf,  and  establishine  the  right 
of  plaintiff  *'4o  have,  maintain,  keep,  and 
iise^  such  new  ditch  for  diverting  and  con- 
Teying  the  water  upon  his  (plaintiff's)  land 
\a  erroneous.  The  claim  that  Crawford,  the 
former  ditch  owner,  was  Justified  in  shifting 
the  point  of  diversion  and  the  line  of  his 
ditch  in  the  manner  here  disclosed  is  based 
mainly  on  the  familiar  provisions  of  the 
letfislation  of  Congress  (IT.  8.  Hev.  Stat. 
SS  2389.  2840)*  concerning  the  rights  of  ap- 
propriators  of  water  on  the  public  lands,  and 
the  saving  of  those  rights  in  patents  for  such 
lands  granted  by  the  irovemment ;  on  section 
1412  of  the  Civil  Code  of  this  state :  "  The 
person  entitled  to  the  use  may  change  the 

E lace' of  diversion  if  others  are  not  injured 
y  such  change ;"  and  on  certain  cases  in  Uiis 
court,  which  will  be  noticed  farther  on. 

We  do  not  think  that  the  rifrht  of  the  settler 
under  the  Federal  homestead  laws  on  public 
land  through  which  water  flows  is  of  the  un- 
substantial character  which  the  contention  of 
the  respondent  implies.  Of  course,  if  a  valid 
appropriation  of  the  water,  whether  on  the 
particular  tract  or  off  it,  has  been  made,  the 
settler  must  take  the  land  subject  to  that 
qualification  of  his  right  and  of  the  title 
which  he  may  ultimately  acquire;  but  it 
should -not  be  held  that  such  qualification 
Involves  the  indefinite  extension  of  tiie  right 
of  the  prior  appropriator,  unless  the  law  is 
thus  plainly  written.  It  is  of  the  highest 
Importance  to  the  bona  fide  settler  on  riparian 
lands  to  know  the  extent  to  whidi  he  must 
subordinate  his  claims  to  those  of  prior  ap- 
propriators  of  the  water  -,  to  know,  in  ^ort, 
what  easements  and  servitudes  his  land  is 
subject  to  in  favor  of  the  previous  appropria- 
tion.  Has  the  prior  appropriator  license  to 
enter  upon  the  homestead  claim  of  such  a 
settler  for  the  purpose  of  materially  changing 
thereon  the  point  of  diversion  and  construct- 

•'^Seo.  2880.  Whenever,  by  priority  of  poflsesBlon, 
rifrbts  to  the  uae  of  water  for  mlnlDir.  agrloulturaJ, 
iiianufacturlnfr«  or  other  purposes,  hive  vested 
BDd  accrued,  and  the  tame  are  reoocrnhnd  and  ac- 
knowledKed  bj  the  local  customs,  laws,  and  the 
decisioiis  of  courts,  the  possessors  and  owners  of 
such  Tested  rights  shall  be  malntalued  aod  pro- 
tected Id  the  same;  and  the  right  of  way  for  the 
eoortructlon  of  ditches  and  canais  for  the  purposes 
herein  spedfled  is  acknowledgred  and  confirmed: 
but  whenever  any  person,  in  the  construction  of 
any  ditch  or  canai,  injures  or  damanres  the  poooco 
sioo  of  any  settler  on  the  public  domain,  the  party 
eoromlttloff  such  injury  or  damage  shall  be  liable 
to  the  partv  injured  for  such  injury  or  damage. 

"Sec.  2340.  All  patents  granted,  or  pre-emption 
or  homesteads  allowed,  shall  be  subject  to  any 
vested  and  accrued  water  right8.or  rights  to  ditches 
and  reservoirs  used  in  connection  with  such  water 
nghrs,  as  may  have  been  acquired  under  or  recog- 
nized by  the  preceding  section.'* 


The  point  of  diversion  cannot  be  changed  so  as 
to  cut  off  the  flow  to  a  mill  which  has  been  estab- 
1  ished  after  the  first  appropriation.  Columbia  Mln. 
Co.  Y.  Holter,  1  Mont.  290. 

Persons  who  have  appropriated  the  water  for  a 
mill  cannot  after  other  persons  have  appropriated 
what  flows  past  the  mill  change  the  use  so  as  to 
consume  all  the  water.  Ortman  v.  Dixon,  18 
Clal.33. 

After  other  claims  have  been  located  the  owner 
of  a  dam  cannot  raise  it  to  their  prejudice  although 
80  L.  R.  A. 


Ing  new  waterways  through  the  land  f  Is  such 
a  license  among  the  servitudes  to  which  the 
land  must  be  suomitted  ?  We  think  not.  ''In 
no  just  sense  can  lands  be  said  to  be  public 
lands  after  they  have  been  entered  at  the  land 
office,  and  a  certificate  of  entry  obtained.  If 
public  lands  before  the  entry,  after  it  they 
are  private  property."  Wiihertpoon  v.  Dun- 
can, 71  U.  8.  4  Wall.  218,  18  L.  ed.  842.  The 
term  ** entry,"  as  applied  to  appropriations  of 
land  within  the  scope  of  the  language  just 
quoted,  has  been  held  to  mean  **  Uiat  act  by 
which  an  individual  acquires  an  inceptive 
right  to  a  portion  of  the  unappropriatea  soil 
of  the  country  bv  filing  his  claim."  Sturr 
V.  Beek,  188  IJ.  'S.  547-549.  88  L.  ed.  754 ; 
citing  OJwtaird  v.  Pope,  25  U.  8.  12  Wheat. 
588,  6  L.  ed.  788 :  HasUngB  A  D.  B.  Co.  v. 
Whitney,  182  U.  8.  857,  88  L.  ed.  868.  It 
appears  from  the  evidence  in  this  case  that  on 
October  22,  1888,  the  defendant  made  entry 
(within  the  meaning  of  the  authorities  re- 
ferred to)  of  the  land  in  question  in  the 
g roper  United  States  land  office,  and  that 
is  entiT  remains  intact. 
Crawford,  a  witness  for  plaintiff,  testified : 
"When  I  went  there  in  1^,  Brown  was  on 
the  northeast  \  of  section  20,  and,  I  think, 
had  a  housei  .  .  .  When  I  made  the 
change  in  my  ditch,  Mr.  Brown  was  in  pos- 
session of  his  land.  We  had  a  fence  between 
us,  so  I  ran  with  my  new  ditch  through  his 
fence."  Here  was  an  entry,  and  here  was  an 
actual  possession  of  the  land  bv  defendant.  In 
course  of  time,  and  on  compliance  with  the 
law  relative  to  continuous  residence  an  1  cul- 
tivation, he  will  be  entitled  to  a  patent  which 
will  invest  him  with  the  legal  title.  Now» 
it  cannot  be  that,  pending  proceedings  for  tha 
consummation  of  his  interest  thus  initiated, 
any  other  person  may  rightfully  invade 
his  possession  for  the  purpose  of  making 
an  original  appropriation  of  water,  and  so 
possibly  devesting  the  land  of  its  chief  ele- 
ment of  value,  any  more  than  for  the  purpose 
of  cutting  off  its  timber  or  committing  other 
trespass.  This  proposition  is  substantially 
adjudged  in  8turr  v.  Beck,  188  U.  8.  541,  88 
L.  ed.  761,  where  the  Supreme  Court  of  the 
United  States  affirmed  the  doctrine  that  the 
plaintiff  in  that  case  had  "no  right  to  enter 
upon  the  prior  possession  of  the  defendant 
under  his  homestead  ent^  for  tiie  purpose  of 
appropriating  any  portion  of  the  running 
streams  and  creeks  thereon. "  But  what  is  the 
difference  in  the  legal  wrong  to  the  defendant 
between  an  entry  on  his  homestead,  with  a 
view  to  appropriating  for  the  first  time  the 
water  there  fiowing,  and  an  entry  having  for 
its  object  the  material  shifting  of  the  place 
of  a  previous  diversion,  and  the  construction 

by  changes  in  the  bed  of  the  stream  it  has  become 
impoflslblelto  obtain  the  original  quantity  of  water 
through  the  ditch  without  raising  the  dam.  JS'e  vada 
Water  Co.  v.  PowelU  84  Cal.  109. 91  Am.  Dec.  685. 

An  appropriator  cannot  control  the  surplus  that 
was  not  originally  appropriated  by  him.  Edgar 
V.  Stevenson,  TO  CaL  288. 

If  the  appropriation  is  for  a  certain  ranch,  what- 
ever is  not  wanted  for  irrigation  and  household 
purposes  thereon  may  be  appropriated  by  another 
person,  and  the  first  appropriator  cannot  after- 
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of  new  waterways  to  make  the  diyenion 
effectual?  Either  purpose,  if  carried  out, 
must  interrupt  the  quiet  of  his  enjoyment, 
and  deprive  him  of  the  use  and  control  of 
some  portion  of  his  property. 

If  it  be  said  that  by  the  9th  section  of  the 
act  of  Congress  of  .fuly  26,  1866,  now  em- 
bodied  in  section  3889  of  the  Revised  Statutes 
of  the  United  States  vested  and  accrued  rights 
to  the  use  of  water  for  beneficial  purposes, 
acquired  by  priority  of  possession  thereof  on 
the  public  lands,  are  to  be  maintained  and 
protected  as  against  homestead  settlers  on 
those  lands,  and  that  the  right  of  way  for  the 
conHtruction  of  ditches  for  such  purposes  is 
acknowledged  so  Ions  as  they  are  fn'any^  sense 
**  public  lands, "  and  before  a  patent  has  issued 
for  the  same,  and  hence  that  defendant  took 
up  his  land  subject  to  those  reservations  in 
favor  of  the  prior  appropriator,  and  the  con- 
sequent right  of  Uie  latter  to  chanee  his 
system  of  works  at  will,  it  may  be  replied — 
Firstly.  That  Uie  argument,  if  good  for  any- 
thing, proves  too  much ;  for  by  the  terms  of 
section  2840  of  the  Revised  Statutes  of  the 
United  States, —a  re-enactment  of  section  17 
of  the  act  of  July  9,  1870,  upon  this  subject,— 
the  same  exceptions  and  reservations  are  de- 
clared to  qualify  all  patents  granted  as  well 
as  all  homesteads  allowed ;  so  that  the  right 
of  the  prior  appropriator  of  the  water  to 
make  such  use  of  the  land  of  the  homestead 
claimant  would  not  cease  with  the  issue  of 
a  patent  to  the  latter,  but  must  continue  in- 
definitely,— a  result  which  even  the  cases 
relied  on  by  respondent  discountenance.  Os- 
good v.  M  Dorado  Water  A  D.  G,  Min.  Co, 
56  Cal.  571 ;  Farley  v.  Spring  Valley  Min,  A 
L  Co,  58  Cal.  142.  Secondly.  It  is  only 
''vested  and  accrued"  rights  to  the  use  of 
water  which  are  reserved  by  the  operation  of 
the  acts  of  Congress  above  referred  to  from 
the  interest  that  without  those  provisions 
would  vest  in  the  homestead  claimant ;  and 
the  only  vested  and  accrued  right  which 
Crawford  had  in  the  land  at  the  time  defend- 
ant made  his  homestead  entry  was  the  rieht 
to  the  continued  flow  of  the  water  into  his 
existing  canal  to  the  extent  of  his  prior  ap- 
propriation, including,  of  course,  the  right 
to  maintain  and  improve  such  canal.  True, 
be  had  the  privilege  of  changing:  the  't)oint 
of  diversion  if  he  could  do  so  without  injury 
to  others  rCi  v.  Code,  §  1412 ;  Bamelli  v.  Irish, 
96  Cal.  217)  ;  but  such  privilege  is  a  different 
thing  from  the  **  vestea  and  accrued"  right  to 
the  use  of  the  water.  It  is  not  a  part  of  that 
right ;  and  the  condition  upon  which  it  can  be 
exercised  to  any  material  extent  becomes  im- 
possible when  another  person  has  made  a  law- 
ful settlement  on  the  land  affected,  and  is  pro- 


ceeding in  good  faith  under  the  homestead  !j 
to  perfect  his  title,— impossible,  that  is,  without 
the  consent  of  such  settler.  This  court,  speak- 
ing through  Mr.  Justice  Harrison,  said  re- 
cently: "That  section  [U.  8.  Rev.  Stat. 
§  2R&]  does  not  confer  the  right  to  enter  upon 
lands  in  the  possession  of  another  for  the  pur- 
pose of  securing  the  water  thereon,  or  of  com- 
pleting an  attempted  diversion  of  water,  even 
though  the  person  seeking  so  to  enter  had  at 
some  previous  time  manifested  his  intention  to 
secure  a  water  right  thereon."  Taylor  v.  Ab- 
bott, 108  Cal.  424.  As  little  does  it,  in  our 
opinion,  confer  the  right  to  enter  upon  the  pos- 
session of  another  for  the  purpose  of  materiallT 
changing  the  point  of  diversion  of  water  al- 
ready appropriated;  certainly  not  for  the  pur- 
pose of  constructing  new  aqueducts  where 
none  existed  before. 

By  the  terms  of  the  proviso  found  in  section 
9  of  said  act  of  July,  1866,  it  is  declared  *'that 
whenever  after  the  passage  of  this  act  any  per- 
son or  persons  shall,  in  the  conBtniction  of 
any  ditch  or  canal,  injure  or  damage  the  pos- 
session of  any  settler  on  the  public  domain » 
the  party  committing  such  injury  or  damage 
shall  be  liable  to  the  party  injured  for  so3i 
injury  or  damage;"  and  respondent  claims  that 
such  provision  authorized  the  construction  of 
the  new  ditch  by  plaintiff's  predecessor,  and 
that  defendant's  right  is  limited  to  compensa- 
tion for  the  damage  therein  mentioned.  This 
is  not  the  proper  construction  of  the  proviso. 
It  does  not  grant  rights  of  way  where  none  ex- 
isted before,  nor  confer  additional  rights  upon 
owners  of  ditches  subsequently  constructed. 
Jenniaon  v.  Kirk.  98  U.  S.  460,  25  L.  ed.  243; 
Bobertion  v.  Smith,  1  Mont.  411. 

Does  the  fact  that  defendant  has  not  made 
final  proof  of  residence  and  cultivation,  or  ob- 
tained a  patent,  affect  the  case?  In  Sturr  ▼. 
Beck,  supra,  the  court  quotes  with  approyal 
this  language  of  Attorney  General  Mac Veagh 
in  an  opinion  rendered  by  him  in  1881:  "Upon 
the  entry  the  right  in  favor  of  the  settler 
would  se^  to  attach  to  the  land,  which  is 
liable   to  be  defeated  only  by  failure  on  his 

Esrt  to  comply  with  the  requirements  of  the 
omestead  law  in  regard  to  settlement  and 
cultivation.  This  right  amounts  to  an  equi- 
table interest  in  the  land  subject  to  the  future, 
performance  by  the  'settler  of  certain  condi- 
tions (in  the  event  of  which  he  becomes  in- 
vested with  full  and  complete  ownership); 
and  until  forfeited  by  failure  to  perform  the 
conditions,  it  must  prevail,  not  only  against 
individuals,  but  against  the  government." 
And  in  the  course  of  the  ssme  decision  the 
court  says  further:  "When,  however,  the  gov- 
ernment ceases  to  be  the  sole  proprietor,  the 
right  of  the  riparian  owner  attaches,  and  can- 


wards  Inorease  his  use  so  as  to  deprive  the  latter 
of  the  benefit  of  his  approprlatiOD.  Byrne  v. 
Grafts,  7B  Cal.  641. 

The  first  appropriator  has  a  right  to  all  water  ap- 
propriated by  him  as  against  subsequent  approprt- 
ators,  and  has  a  right  to  erect  dams  and  divert 
water  before  any  subsequent  appropriation,  but 
not  to  make  any  new  dams  or  diversion  of  water 
after  a  subsequent  appropriation.  Lobdell  v.  Simp- 
son, 2  Nev.  274,  90  Am.  Deo.  637. 

A  second  appropriator  acquires  a  right  to  all  the 
surplus  left  by  the  first  appropriator,  and  the  first 
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cannot  afterwards  change  or  extend  his  use  to  the 
prejudice  of  the  other.  Proctor  v.  Jennings,  6  Nev. 
83, 8  Am.  Rep.  240. 

Where  a  person  has  acquired  by  appropriation  a 
limited  right  of  diversion  of  water  and  has  loat 
further  claim  to  an  appropriation  by  failure  to 
complete  his  work  within  a  reasonable  time,  he 
cannot  Increase  the  amount  of  his  diversion  there- 
after to  correspond  with  his  notice  of  appro priatkm 
to  the  prejudice  of  the  rights  of  a  riparian  owner. 
Oonkllng  v.  Pacific  Imp.  Co.  BTi  Cal.  296. 

The  appropriator  of  water  to  be  used  at  a  speoU 
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not  be  subsequeotly  invaded.  As  .  •  .  oo 
subeequent  attempt  to  take  the  water  only  can 
OTenride  the  prior  appropriation  of  both  land 
and  water,  it  would  seem  reasonable  that  law- 
ful riparian  occupancy  with  intent  to  appro- 
priate the  land  should  have  the  same  effect." 
138  U.  8.  648,  561,  88  L.  ed.  764.  We  see  no 
reason  to  hold  that  defendant's  riffhui  for  the 

Surposes  of  this  case  would  have  been  en- 
irged  by  the  issue  of  a  patent  to  him.  How 
could  they  have  been  augmented  by  that  means 
in  view  of  the  provision  (U.  8.  Rev.  8tat. 
§  2840)  that  such  a  patent  must  be  subject  to 
all  *' vested  and  accrued"  water  rights?  It 
must  be  remembered  that  the  appropriator  is 
not  the  owner  of  the  "very  body  of  the  water** 
until  it  passes  into  the  appliances  he  has  pro- 
vided for  its  reception.  Before  be  is  thus  pos- 
sessed of  it  he  has  a  mere  right  to  its  continued 
flow,  so  that  he  may  impound  it;  but  the 
stream  itself,  flowing  in  its  natural  course,  is  a 
part  of  the  land  over  which  it  flows.  Park$ 
Canal  A  Min,  Co.  v.  Eayt,  57  Cal.  46;  Netada 
County  A  P,  Canal  Go.  v.  Kidd,  87  Cal.  810, 
811.  And  it  follows  that,  after  the  land  where 
the  diversion  is  made  has  ceased,  by  reason  of 
a  lawful  private  appropriation  thereof,  to  be 
pablic  land,  and  passed  into  private  occu- 
pancy, the  occupant  of  the  land — in  this  case 
the  homestead  claimant — is  the  owner  of  the 
stream,  in  the  same  sense  that  he  is  the  owner 
of  the  land,  until  it  oomes  into  the  possession 
of  the  appropriator,  and  may  Justly  repel  any 
attempt  to  interfere  with  such  ownership  at  anv 
place  except  that  where  the  diversion  was  ei- 
tected  when  his  rights  to  the  land  attached. 
Nor  ia  this  necessarily  a  mere  empty  abstract 
right.  The  stream  may  add  beauty  to  the 
landscape,  or  afford  valuable  fishing  privileges, 
or  famish  useful  mechanical  power,  any  of 
which  elements  of  value  would  be  liable  to 
destruction  if  the  prior  appropriator  may  re- 
move his  point  of  diversion  wheresoever  he 
will  after  the  inception  of  private  title  to  the 
land  in  another  person. 

Our  conclusion  is  supported  by  analogy, also, 
with  the  rule  for  many  years  enforced  both  in 
the  Federal  courts  and  in  the  courts  of  this 
state,  that  the  right  of  property  which  the  laws 
of  Congress  allow  to  be  acquired  on  the  pub- 
lic domain  shall  not  be  initiated  by  trespass 
and  intrusion  on  the  actual  possession  of  a 
prior  occupant.  MeBratm  v.  M<ynU,  59  Cal. 
64;  Ooodmn  v.  MeOdbe,  75  Cal.  588,  and  cases 
cited.  In  McBrown  v.  Morris  this  court,  quot- 
ing with  approval  the  language  of  Mr.  Justice 
Miller  in  Atherton  v.  Fowler,  96  U  8.  518,  24 
L.  ed.  782,  concerning  the  acquisition  of  pre- 
emption rights,  said:  "The  riebt  to  make  a 
settlement  was  to  be  exercised  on  unsettled 


land.  .  •  •  It  had  reference  to  vacant  land, 
to  unimproved  land;  and  it  would  have  shocbea 
the  moral  sense  of  the  men  who  passed  these 
laws,  if  they  had  supposed  that  they  had  ex- 
tended an  invitation  to  the  pioneer  population 
to  acquire  inchoate  rights  to  the  public  lands 
by  trespass,  by  violence,  by  robbery,  by  acts 
leading  to  bomicides^nd  other  crimes  of  less 
moral  turpitude."  We  regard  this  Just  and 
forcible  statement  as  equally  cogent  in  the 
present  case.  The  new  ditch  over  defendant's 
claim,  established  as  a  legal  riffht  of  plaintiff 
by  the  Judgment  appealed  from,  was  con- 
structed in  virtue  of  an  intrusion  on  defend- 
ant's possession  during  the  tatter's  temporary 
absence  from  his  home,  and  through  artificial 
barriers  erected  by  him.  Such  acts,  if  toler- 
ated at  all,  must  certainly  tend  to  the  promo- 
tion of  the  evils  prefigured  in  the  language  of 
the  court  Just  cited. 

We  have  treated  this  subject  somewhat  at 
large  because  of  its  practical  importance  in 
the  constantly  expanding  scheme  of  water 
development  in  this  state,  and  because  the 
result  at  which  we  have  arrived  seems  to  be 
at  variance  with  parts  of  the  argument,  at 
least,  on  which  rest  some  former  decisions 
of  this  court  (Osgood  v.  El  Dorado  Water  db 
D.  O.  Min.  Co.  56  Gal.  671 ;  Farley  v.  Spring 
Valley  Min,  db  L  Co,  58  Cal.  142),  in  so  far 
as  those  cases  seem  to  hold  that,  by  reason 
of  the  legislation  of  Congress,  the  interest  of 
the  settler  on  government  land  with  respect 
to  appropriators  of  water  on  land  claimed 
by  him  must  be  held  to  attach  only  at  the 
time  of  the  issuance  of  his  patent,  or  at  the 
earliest  when  he  makes  flnai  proof  and  pay- 
ment. The  Judgments  announced  in  those 
cases  mav  have  been  correct  on  their  special 
facts,  we  do  not  pass  on  that  question. 
But  to  the  extent  that  thev  must  find  support 
in  the  proposition  that  the  interest  of  a  set- 
tler on  the  public  lands  under  the  preemp- 
tion  or  homestead  laws  atteches  as  against 
the  appropriators  of  water  rights  on  bis  tract 
only  as  of  the  time  of  his  final  proof  or  ob- 
teining  a  patent,  they  appear  to  be  in  oon- 
fiict  with  the  decision  of  the  Federal  supreme 
court  in  Qturr  v.  Beek,  188  U.  8.  541.  552, 
33  L.  ed.  761-765;  and  the  views  of  that 
court,  as  those  of  the  tribunal  of  last  resort 
in  cases  of  this  impression,  must,  of  course, 
prevail.  8ee  also  FauVL  v.  Cooke,  19  Or. 
455;  Black's  Pom.  Water  Riffhts,  g§  40-42; 
Kinney,  Irrigation,  $$  212-220.  It  follows 
that  the  defendant  had  the  right  to  obstruct 
the  flow  of  water  across  his  claim  in  plain- 
tiff's new  diteh,  and  the  court  below  erred 
in  restraining  him  from  so  doing.  And,  since 
the  plaintiff  insisted  on  taking  and  did  take 


fled  place  for  the  purpose  of  operating  macbloery 
and  otber  works  after  so  using  and  returnlnir  It  to 
itsoritrlnal  channel  cannot  change  the  place  of 
use  to  the  damage  of  a  subsequent  appropriator 
lower  down  on  the  stream.  Last  Cbance  Mio.  Co. 
v.Bunker  Hill  ft  8.  Mln. ft  a  Co.  40  Fed.  Rep.4S0. 
Bat  it  has  been  held  that  one  who  acquires  the 
priTllege  of  using  the  waste  water  of  a  prior  appro- 
priator can  be  deprived  of  the  rame  at  any  time 
onleas  the  water  has  l>een  returned  to  the  original 
channel  without  any  Intention  of  recapture. 
Woolman  v.  Garrtngert  1  Mont.  69&i 
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The  question  of  abandonment  of  water  rights  In 
general  is  treated  in  the  Wiie  to  Hewitt  v.  Story, 
arOjt^  2B5,  but  It  may  be  stated  here  that  a  mere 
change  In  the  use  of  the  water  from  one  mining  lo- 
cality to  another  does  not  forfeit  the  right.  Maeris 
V.  BlckneJl,  7  Gal.  261, 88  Am.  Dec.  257. 

A  different  use  of  the  water  subeequently  to  Its 
appropriation  does  not  affect  the  right;  that  is  sub- 
ject to  the  same  limitations  whatever  the  use. 
Atehlson  V.  Peterson,  87  U.  &  80  Wall.  507, 88  L,  edL 
a4. 
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the  water  by  means  and  at  a  place  unwar- 
ranted by  his  rights  as  a  prior  appropriator, 
It  results  further  that  the  defendant,  as  en- 
titled to  the  flow  of  the  water  after  supply- 
ing the  lawful  requirements  only  of  the 
plaintiff,  had  the  risht  to  use  the  same,  and 
should  recover  the  damages,  if  any,  which 
he  sustained  by  reason  of  the  destruction  of 
his  dam  and  the  flllin^;  of  his  ditch  by  plain- 
tiff, and  his  consequent  deprivation  of  the 
water. 

2.  But  the  plaintiff  had  the  prior  right 
to  the  use  of  the  water  to  the  extent  of  the 
appropriation  made  by  his  predecessors,  Beek- 
man  and  Crawford,  through  the  old  ditch, 
prior  to  defendant's  settlement,  together  with 
the  right  to  maintain  such  ditch.  Brown's 
claims  as  a  homestead  settler  were  subordinate 
to  those  interests,  and  his  land  was  subject 
to  a  servitude  for  the  support  of  the  same. 
De  Neeochea  v.  CurtiSy  80  Cal.  897 ;  WelU  v. 
Manteg,  99  Cal.  588.  It  would  be  inflictinjr 
a  severe  penalty  for  the  trespass  committed 
by  Crawford  on  the  land  of  Brown,  and  the 
attempt  to  shift  the  location  of  the  ditch, 
to  bold  that  by  that  circumstance  alone  Craw- 
ford lost  for  himself  and  his  successor,  the 
plaintiff,  all  prior  right  to  the  flow  of  the 
water  itself.  He  certainly  did  not  intend  to 
abandon  his  interest  in  the  water.  Whether 
he  abandoned  his  property  in  the  former 
ditch,  and  the  right  to  lead  water  through 
the  same,  is  a  question  which  has  not  been 
argued  here  or  apparently  litigated  below, 
and  ought  not  to  be  now  decided ;  bat  the 
parties  should  be  allowed,  if  they  so  desire, 
to  amend  or  supplement  their  pleadings,  and 
to  have  determined  in  the  trial  court  the  is- 
sue just  suggested,  and  any  other  necessary 
to  the  adjustment  of  their  relative  rights 
imder  the  law  as  stated  in  this  opinion.  It 
seems  to  us  doubtful  whether  the  finding  to 
tlie  effect  that  the  first  ditch,  after  its  repair  by 
Beekman  in  1885,  was  of  a  capacity  to  carry  90 
inches  of  water,  is  sustained  by  the  evidence 
in  the  record  ;  but,  as  the  question  is  not  im- 
portant to  the  present  decision,  we  mention 
it  merely  that  the  parties  may  have  the  mat- 
ter in  mind  if  it  should  become  of  moment 
upon  another  trial.  We  recommend  that  the 
judgment  against  the  defendant  and  the  order 
appealed  from  be  reversed,  and  the  cause  re- 
manded for  a  new  trial  and  other  proceedings 
not  inconsistent  with  this  opinion  ;  both  par- 
ties to  the  appeal  having  leave  to  amend 
their  pleadings  as  they  may  be  advised. 

We  concur :  Beleher,  C.  :  SearlSt  C. 


Per  Curiam: 

For  the  reaaons  given  in  the  foregoi&g 
opinion,  ifie  judgment  against  the  defendant 
and  the  order  appealed  from  are  retened,  and 
the  cause  remanded  for  a  new  trial  and  other 

f proceedings  not  inconsistent  with  such  opin- 
on ;  both  parties  havin^i:  leave  to  amend  their 
pleadings  as  they  may  be  advised. 


£.  P.  HARGRAVE  et  al,,  Appte., 

D.  C.  CODE  et  al..  Be^ts. 
OOSCaLrU 

!•  An  approprlator  of  water  upon  the 
public  domain  acquires,  under  the  oonflmui- 
tory  acts  of  OoDgrress,  do  rights  superior  to  the 
riparian  rights  which  have  attached  to  land  held 
at  the  time  of  the  appropriation  in  private  own- 
ership. 

8«  A  riparian  owner  does  not  lose  hie 
ri^ht  to  the  use  of  water  for  Irrigating  imiw 
poses  by  mere  nonuaer,  as  against  a  lower  appro* 
priator. 

8«   A  riparian  owner  is  not  estopped  to 

use  the  water  for  irrigating  purposes  by  falUng 
to  object  to  the  diversion  of  water  by  a  loi 
appropriator.  . 
4.  An  appropriator  of  water 
change  tlie  plaise  and  purpose  of  use  as 
against  subsequent  appropriators,  so  long  as  the 
water  Is  used  for  proper  objects  and  the  change 
does  not  injuriously  affect  the  rights  of  aoch 
other  appropriators. 

5«  Altiiou^h  an  appropriator  of  water 
upon  fl^Temment  Uuids  retains  his 
rlfldit  when  the  land  passes  into  private  owner- 
ship under  14  U.  8.  Stat,  at  L.  SS8, 16  U.  &  Stat,  at 
L.  218,  and  may  change  the  point  of  diversion 
to  another  place,  he  cannot  make  such  change 
arbitrarily,  but  only  when  required  to  enable 
him  to  take  the  amount  of  water  to  which  be  la 
entitled,  and  then,  under  Civ.  Code,  •  1412,  only 
when  others  are  not  injured  by  the  change. 

(July  11, 1885.) 

APPEAL  by  plaintiffs  from  an  order  of  the 
Superior  Court  for  Ventura  County  grant- 
ing a  new  trial  after  verdict  in  their  favor  in 
an  action  brought  to  recover  damapres  for  the 
alleged  wrongful  diversion  of  water  which 
should  have  been  permitted  to  descend  to  plain- 
tiflf's  ditch.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs^  Blackstock  A  Ewing^  for  appel- 
lants. 


The  point  of  deviation  and  place  of  use  may  be 
changed  without  losing  the  rlKbt  to  priority  where 
%  the  rights  of  others  are  not  injuriously  affected. 
Fuller  V.  Swan  River  Placer  Mln.  Co.  IS  Colo.  12; 
Strickler  v.  Colorado  Springs,  16  Colo.  61;  Rnowles 
V.  Clear  Creek,  P.  B.  Mill  &  D.  Co.  18  Colo.  209. 

A  change  in  the  point  of  diversion  does  not  affect 
the  priority  provided  the  quantity  of  water  di- 
verted remains  the  same  and  no  intervening  appro- 
priator is  injured.   Sleber  v.  Frlnk,  7  Colo.  148. 

RUjht  may  be  sold. 
The  right  to  change  the  place  of  use  has  been  held 
to  extend  to  the  transfer  of  It  to  a  third  person. 
So  that  the  prior  right  may  be  sold  and  trans- 

80  URA. 


ferred  separately  from  the  land  in  connection  with 
which  the  right  was  acquired.  Strlckler  v.  Colo- 
rado Springs,  supra:  Middle  Creek  Ditch  Oo.  v. 
Henry,  15  Mont.  558. 

Right  to  change  mUL  toeation. 

Under  the  Massachusetts  mill  acts  after  the  upper 
proprietor  has  flolshed  bis  appropriation  a  lower 
proprietor  may  appropriate  the  surplus  water,  al- 
though the  effect  is  to  prevent  the  upper  proprietor 
from  lowering  his  wheel  so  as  to  make  use  of  suob 
surplus  water  which  he  might  have  appropriated  In 
the  first  instance.  Dean  v.  Colt,  99  Mass.  486;  Glea- 
son  V.  Assabet  Mfg.  Co.  101  Mass.  38.         U.  P.  F. 


1895. 


Harobatb  y.  Cook. 
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Mesir9.Chm.pm%n  Sb  Hendriek*  Barnes 
A  Selby,  and  Del  Valle  Sb  Hunday  for 
cespondenta. 

Henshawt  J.,  delivered  the  opinion  of  the 
-court: 

Appeal  from  the  order  mntlDg  a  new  trial. 
Plaintiffs  claim  owDership  in  common  with 
«ome  of  the  named  defendants  in  a  certain  de- 
.ficribed  ditch,  flume,  water  right,  and  riglit  of 
way,  by  means  of  which  they  diverted  the 
waters  of  Pirn  river  to  their  nonriparian  lands. 
The  ditch  was  known  as  the  "Hargrave  & 
Comfort  Ditch."  They  averred  the  adverse 
claims  of  defendants,  and  asked  for  a  decree 
settling  their  rights  and  enjoining  defendants 
from  further  assertion  of  such  or  any  claims. 
The  defendants  answered  in  accordance  with 
their  various  claims;  some  asserting  owner- 
<f  hip  in  the  ditch  and  water  rights,  others  de- 
daring  upon  superior  rights  by  prescription. 
But  in  particular  the  defendant  Cook  claimed 
4he  rights  of  a  riparian  owner  to  the  water  of 
the  creek,  which  rights  are  pleaded  as  superior 
40  thoee  of  the  ditch  owners. 

Stripped  of  matters  unnecessary  to  this  con- 
«ideration,  the  following  are  the  essential  facts: 
Defendant  Cook  is  the  owner  of  the  Temescal 
nncbo  under  United  States  patent  issued  in 
1871.  Piru  river  flows  through  this  ranch, 
«nd  thence  across  the  northwest  quarter  of 
«ection  20.  Abou  t  the  year  1875,  section  20  be- 
ing public  land  of  the  United  States,  plaintiffs' 
predecessors  in  interest  constructed  the  ditch, 
And  diverted  part  of  the  waters  of  the  river, 
with  the  acquiescence  of  the  then  occupant  of 
the  land;  and,  as  the  court  found,  plaintiffs 
«nd  their  grantors,  "for  more  than  fourteen 
years  next  preceding  the  commencement  of 
this  suit,  have  been  in  the  ^uiet,  peaceable, 
open,  adverse,  notorious,  uninterrupted,  and 
exclusive  posseffidon,  claiming  right  and  title 
of  said  water  ditch,  with  the  right  to  divert 
«nd  use  the  waters  of  said  Piru  river  to  the  ex- 
tent of  271  inches,  measured  under  i^inch  press- 
ure." The  court  further  found  that  the  pre- 
decessors in  interest  of  the  defendant  Cook 
In  the  Temescal  rancho  did  not  use  anv  of  the 
waters  of  said  stream  except  at  rare  and  irregu- 
lar intervals,  and  in  small  quantities;  and  that 
they  at  all  times  knew  that  the  said  Hargrave 
-&  Comfort  ditch  was  being  continuously  used, 
And  that  the  waters  of  the  stream  were  being 
•di verted  and  conducted  to  lands  not  riparian 
to  the  stream;  and  that  such  use,  **with  their 
full  knowledge  and  acquiescence,"  had  been 
continuous  for  a  period  exceeding  ten  years 
before  Cook  acquired  title  to  the  Temes- 
cal rancho  and  the  northwest  quarter  of  sec- 
tion 20.  Also  it  is  found  that  when  Cook  ac- 
4^ired  title  he  knew  of  the  use  of  the  water  by 
defendants,  and  *'did  not  object  to  such  use, 
but  fully  acquiesced  therein,  until  about  the 
commencement  of  this  suit;  and  that  the  rights 
-of  plaintiffs  were  not  disputed  until  long  after 
they  bad  fully  acquired  a  prescriptive  right 
with  their  co-owners  to  a  part  of  the  waters  of 
the  said  stream."  The  waters  of  Piru  river 
had  in  the  past  been  little  used  by  the  owners  of 
the  Temescal  rancho  but  upon  Cook's  acquisi- 
tion of  it  he  began  the  planting  of  extensive 
orchards  of  fruit- bearing  trees,  until,  as  he 
pleads,  there  were  at  the  commencement  of 

«0  L.  R.  A. 


the  suit  over  two  millions  of  orchard  and 
nursery  trees  dependent  upon  the  waters  of 
the  Piru  river  for  irrigation.  This  use  of  the 
water  by  Cook  naturallv  lessened  the  flow  of 
the  stream  to  plaintiffs  ditch,  decreased  the 
supply  available  for  their  purposes,  and  led  to 
this  action.  The  Piru  Water  Company,  an- 
other of  the  defendants,  took  water  from  the 
Piru  river  by  means  of  a  ditch  higher  up  the 
stream  than  the  ditch  of  plaintiffs.  Its  ditch, 
at  the  time  of  the  action,  tapped  the  river  upon 
the  land  of  the  Temescal  rancho  and  carried 
the  water  over  and  across  it  to  other  nonripa- 
rian lands.  Its  right  by  prescription  was 
claimed  to  be  prior  and  superior  to  the  right  of 
the  owners  of  the  Hargrave  &  Comfort  ditch, 
and  this  seems  to  have  been  conceded;  though 
the  precise  extent  of  the  right  is  a  matter  of 
controversy  which  will  be  considered  here- 
after. 

The  court,  by  its  judgment  and  decree, 
awarded:  (1)  The  right  to  Cook  to  use  the 
waters  flowing  over  the  Temescal  rancho  for 
domestic  uses  and  purposes  and  the  watering 
of  stock;  (2)  the  right  to  Cook  to  100  inches  of 
water,  under  4-inch  pressure,  drawn  off  in  the 
Esperanza  ditch;  (8)  the  right  to  the  Piru 
Water  Company  to  an  amount  not  In  excess  of 
286  inches,  or  so  much  thereof  as  may  be 
necessary  for  the  uses  accustomed  to  be  made 
upon  certain  nonriparian  lands;  (4)  the  right 
to  the  owners  of  the  Hargrave  &  Comfort  ditch 
to  an  amount  not  in  excess  of  271  inches,  or  so 
much  thereof  as  may  be  necessary  for  the  uses 
accustomed  to  be  made,  and  in  accordance 
with  the  amounts  by  the  owners  respectively 
accustomed  to  be  used,  upon  certain  described 
nonriparian  lands;  and  (5)  the  right  to  Cook, 
"after  the  wants  and  necessities  of  the  above 
prior  owners  have  been  fully  and  reasonably 
supplied,"  to  use  the  surplus  waters  for  irriga- 
tion on  the  lands  of  his  ranch.  By  this  decree 
the  right  of  an  upper  riparian  owner  to  the  use 
of  the  water  for  irrigating  purposes  is  made 
subordinate  to  the  right  of  a  lower  appropri- 
ator,  because  at  the  time  the  right  of  appropria- 
tion vested  the  riparian  owner  was  not  actually 
using  the  water  for  the  designated  purpose. 
This  view,  appellants  contend,  is  sound.  It  is 
the  view  taken  by  the  court  upon  trial  and  ex- 
pressed by  the  judge  in  the  following  language: 
"I  think  the  law  Is  well  settled  in  this  state 
that  a  person  diverting  and  appropriating  to  a 
useful  purpose  the  waters  of  a  running  stream 
may  acquire  an  ownership  in  the  right  to  the 
use  of  such  waters  to  the  amount  he  has  appro- 
priated to  such  useful  purpose,  by  operation  of 
the  statute  of  limitation,  even  aeainst  an  upper 
riparian  owner,  although  the  point  of  diversion 
is  without  the  limits  of  the  lands  of  such  ri- 
parian owner,  except  as  against  any  lawful  use 
to  which  the  riparian  owner  had  or  was  mak- 
ing of  the  waters  during  the  time  of  the  crea- 
tion of  the  right  in  the  appropriator  by  opera- 
tion of  st^ute  of  limitation."  Upon  the  hearing 
of  the  motion  for  a  new  trial  the  court  receded 
from  this  position,  after  the  consideration  of 
authorities  not  before  called  to  its  attention, 
and  ordered  a  new  trial.  Other  grounds  were 
urged  in  support  of  the  motion.  Such  of  them 
as  are  deemed  necessarv  will  receive  attention, 
but  the  principal  point  inviting  consideration  U 
the  one  above  set  forth. 


CaLIFOBNIA  SUPRBIOB  COUBT. 


JUIT,. 


The  right  of  a  riparian  propiietor  in  or  to  the 
waters  of  a  stream  flowioff  through  or  along 
his  land  is  not  the  right  oi  ownersnip  in  or  to 
those  waters,  hut  is  a  asufructuarj  right,~a 
right  amongst  others,  to  make  a  reasonable  use 
of  a  reasonable  quantity  for  irrigation,  return- 
ing the  surplus  to  the  natural  channel,  that  it 
may  flow  on  in  the  accustomed  mode  to  lands 
below.  If  his  needs  do  not  prompt  him  to 
make  any  use  of  them,  he  sUlI  has  the  right  to 
have  them  flow  onto  and  alon^  and  over  his 
luid  in  their  usual  way,  ezceptiog  as  the  ac- 
customed flow  may  he  changed  by  the  act  of 
God,  or  as  the  amount  of  it  may  bo  decreased 
by  the  reasonable  use  of  upper  owners  and 
riparian  proprietors.  But  none  of  his  rights 
to  put  the  water  to  legitimate  uses  is  lost  by 
mere  nonuser.  His  riffhts  are  not  easements, 
nor  appurtenances  to  his  holding.  They  are 
not  the  rights  acquired  by  appropriation  or  by 
prescriptive  use.  They  are  attached  to  the 
soil,  and  pass  with  it  {Lux  ▼.  Haggin,  69  Cal. 
255),  and  may  be  lost  only  by  grant,  condemna- 
tion, or  prescription.  With  any  use  or  di- 
Tersion  of  the  water  after  it  has  passed  his 
land  the  upper  riparian  proprietor,  having  no 
ownership  in,  and  no  longer  any  rights  to,  it, 
would  have  no  conceruf  (The  right  to  forbid 
the  lower  owner  from  backing  the  water  and 
flooding  his  land  not  being  here  under  consid- 
eration.) None  of  his  rights  would  or  could 
be  impaired  thereby,  and  without  such  an  im- 
pairment he  would  be  without  injury,  and, 
consequently,  without  cause  for  complsint  or 
redress.  "His  right  extends  no  further  than 
the  boundary  of  his  own  estate.  He  cannot 
complain  of  the  mere  fact  of  the  diversion  of 
the  watercourse  either  above  or  below  him,  if, 
within  the  limits  of  his  own  property,  it  is 
allowed  to  follow  its  accustomed  channel." 
Lux  y .  Haggin,  9upra.  The  Rancho  Temescal 
was  never  public  land,  within  the  meaning  of 
the  United  States  statutes  affecting  appropria- 
tions of  water.  The  riparian  rights  of  the 
owners  of  private  land  are  fully  protected  by 
section  14^  of  the  Civil  Code.  One  who  bases 
his  right  solely  upon  appropriation  made  of 
waters  flowing  over  land  which  at  the  rime  of 
the  appropriation  was  part  of  the  public  do- 
main acquires  thereby  no  riffht  superior  to  or 
In  derogation  of  those  attaching  to  lands  ri- 
parian to  the  same  stream,  which,  at  the  time 
of  the  spptopriation,  were  held  in  private 
ownership. 

The ''acquiescence"  of  Cook  and  his  prede- 
cessors in  interest  in  the  acts  of  the  owners  of 
the  Hargrave  &  Comfort  ditch,  as  declared 
by  the  findings,  receives  this  support  from  the 
evidence,  and  no  more:  With  knowledge  of 
these  acts,  they  never  attempted  to  interfere 
with  them.  But  before  one  can  acquire  a  righ  t 
to  the  doing  of  an  act  in  which  another  so 
acquiesces,  the  act  itself  must  amount  to  an 
invasion  of  that  other's  rights,  and  the  doing 
must  either  have  been  so  long-continued  as  that 
a  prescriptive  claim  can  be  supported  upon  the 
theory  that  the  acquiescence  presupposes  a 
grant,  or  under  such  circumstances  as  will  raise 
an  estoppel  against  the  objecting  psrty.  But,  as 
the  upper  riparian  proprietor's  right  to  object  to 
any  use  or  aiversion  of  the  water  below  ceased 
when  it  had  flowed  past  his  boundary,  anj 
such  use  could  not  work  an  Invasion  of  his 
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rights,  and  he  was  not  called  upon  to  protest 
against  it  Thus  in  Ramon  y.  MeOue,  42  CaL 
808,  10  Am.  Rep.  2&9,  the  waters  of  a  spring- 
had  been  appropriated  below  by  plaintiff!  The- 
time  arrived  when  defendant,  upon  whose- 
land  the  spring  was  situated,  desired  to  make 
use  of  the  waters  which  fed  it.  A  prescriptive- 
right  in  plaintiff  was  urged  by  reason  of  de- 
fendant's long  ac(^ulesceDcein  the  use,  but  this- 
court  said:  "It  will  be  seen  at  once  that  Mo- 
Cue,  or  those  from  whom  he  purchased,  could,, 
in  the  nature  of  thin^,  have  no  right  to  com- 
plain that  the  water  in  the  artificial  channel, 
after  leaving  the  spring,  was  appropriated  be» 
low  by  the  owners  of  the  Hanson  lot  If  they 
had  no  right  to  complain  in  the  first  iostanoe- 
we  are  not  driven  to  the  presumption  of  the 

frant  of  an  easement  to  account  for  why  they 
id  not  complain."  The  same  principle  is  an- 
nounced in  Lakeside  Ditch  Co,  v.  Orane,  80 
Cal.  181,  where  a  lower  appropriator  claimed 
a  right  to  a  certain  amount  of  water  against  an 
appropriator  whose  ditch  was  higher  up  tho- 
stream.  The  finding  was  that  plaintiff  diverted 
his  ditch  full  of  water  "whenever  there  was- 
water  in  the  stream  to  fill  it,"  and  a  right  su- 
perior and  adverse  to  that  of  defendant  was 
predicated  upon  this.  But  the  court  said:  "If 
ihe  plaintiff's  ditch  was  simply  diverting  water 
which  the  defendants  allowed  to  pass  dowi^ 
the  stream  while  the  head-gate  of  their  ditdk 
was  closed,  the  act  of  the  plaintiff  in  diverting 
the  water  thus  permitted  to  pass  down  the- 
stream  could  not,  in  the  nature  of  things,  be- 
adverse  to  the  right  of  the  defendants.  Tbe- 
latter  could  not  complain,  and  title  by  prescrip- 
tion cannot  be  acquired  unless  the  acts  consti- 
tuting the  sdverse  use  are  of  such  a  nature  a» 
to  give  a  cause  of  action  in  favor  of  the  pent'^n 
against  whom  those  acts  are  performed."  To 
like  effect  are  the  cases  of  Andfteim  Water  iJo. 
V.  Semi-Tropic  WaUr  Co.  64  Cal.  192.  and 
Alia  Land  d  W.  Co,  v.  Hancock,  85  CaL 
219.  No  estoppel  Is  pleaded  or  found,  nor 
would  the  facts  warrant  such  a  finding.  The- 
motion  for  a  new  trial  was  properly  granted 
upon  the  ground  considered. 

In  contemplation  of  the  new  trial  it  is  proper 
to  say  that  the  rights  of  defendant  Cook,  and 
of  defendant  the  Piru  Water  Company,  or 
which  Cook  is  a  stockholder,  are  in  issue  its 
this  action  only  to  the  extent  that  their  right» 
affect  or  are  a^ected  by  the  rights  of  the  plain- 
tiffs. As  between  themselves,  their  rights  are- 
not  subject  here  to  determination,  excepting  aa^ 
far  as  may  be  necessary  to  do  complete  Justice- 
to  plaintiffs,  and  excepting  so  far,  as  between 
themselves,  they  have  tendered  and  Joined  hos- 
tile issues.  The  limitation  upon  the  use  of  the- 
water  appropriated  by  the  Pirn  Water  Com- 
pany is  not  warranted  by  the  evidence.  So  far  aa 
as  plaintiffs  are  concerned  .the  Piru  Water  Com- 
pany is  prior  in  time  and  superior  in  location, 
and  had  acquired  the  ovraersbip  of  a  given 
amount  of  water  while  that  water  was  used  for 
proper  objects,  with  the  right  to  change  the 
place  and  purpose  of  use  so  long  as  the  change- 
did  not  injuriously  affect  the  rights  of  the  sub- 
sequent appropriators  snd  claimants.  BamfUC 
V.  Irieh,  96  Cal.  214;  Jacob  v.  Ijfrent,  98  Cal. 
882;  Davie  v.  Oale,  82  Cal.  26, 91  Am.  Dec 
664;  Pom.  Water  Rights.  §  69. 
Upon  the  question  of  the  right  of  theownei» 
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of  the  HftTgrave  A  Comfort  ditch  to  extend  it 
600  or  600  feet  over  the  northwest  quarter  of 
section  20,  now  the  land  of  Cook,  the  better  to 
facilitate  the  obtaining  of  their  water,  we  do 
not  deem  it  proper,  upon  this  appeal,  to  do 
more  than  point  out  tliat,  while  an  appropri- 
ator  of  water  upon  government  land  retains  his 
rights  when  the  land  passes  into  private  own- 
ership, by  virtue  of  the  confirmaiory  statutes 
of  the  United  States  (14  Stat  at  L.  258;  16  Stat. 
at  L.  218),  and  while  in  the  exercise  of  these 
rights  he  may  change  the  point  of  diversion  to 
another  place  upon  the  servient  tenement,  he  is 
nevertheless  limited  in  so  doing  to  the  exi- 
gencies of  the  situation,  and  has  no  right  to 
make  such  change  arbitrarily  and  at  will  He 
may  do  so  when,  under  certain  circumstances, 
it  is  required  to  enable  him  to  take  the  amount 


of  water  to  which  he  has  ownership,  but  then 
only  when  "others  are  not  injured  by  the 
change."  Civ.  Code,  g  1412.  His  righu  are 
the  riffhts  of  the  grantee  of  an  easement,  and 
extend,  in  the  matter  of  changing  the  point  of 
diversion,  no  further  than  the  boundaries  of  the 
servient  tenement;  and  even  when  entering 
upon  this  he  is  under  obligation  only  to 
make  reasonable  changes  with  reasonable  care, 
and  also  to  repair,  so  far  as  possible,  whatever 
damage  his  labors  may  have  occasioned.  QsXe 
&W.  Easem.  285.  As  to  lands  other  than  those 
subject  to  his  easement,  and  as  to  other  claim- 
ants and  owners,  he  can  make  no  change  at  all 
which  injuriously  affects  them  or  their  rights. 
The  order  appecU^JYom  uafflrmed. 

We  concur:  Temple*  J.;  MeFarland*  J» 
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City  of  WILKES  BARRE 

V. 

F.  V.  ROCKAFELLOW 

and 

John  Welles  H0LLEN6ACE  et  al„  AppU. 

(171  Pa.  177.) 

1*  A  elty  treasnrer  who  borrows 
asoney  in  hie  enstody  flrom  rtnking 
ftind  commlaeioiiem  who  have  the  power  to 
invest  it  holds  the  money  as  a  debtor,  rather  than 
as  an  <^cer;  and  the  sureties  on  his  bond  are  not 
liable  for  his  repayment  of  the  money,  but  only 
for  hjs  care  of  the  security  held  by  him. 

£,  An  offer  to  prove  that  a  ettgr  treash 
Qrer' borrowed  money  in  hia  custody 
from  the  offlcera  who  had  power  to  in- 
vest it«  and  that  he  paid  interest  upon  it.  and 
that  the  city  oouocil  approved  reports  showing 
the  receipt  of  such  interest.,  should  not  be  re- 
jected in  ai!  action  affainst  his  sureties  because  it 
does  not  undertake  to  set  forth  what  action  was 
taken  before  loaninirthe  money. 

8.  Interest  paid  to  himself  as  city  treas- 
orer  by  such  olllcery  on  money  which  he 
bad  borrowed  from  a  fund  in  his  custody,  la 
held  by  him  as  treasurer,  and  his  failure  to  pay 
it  over  to  his  successor  is  a  breach  of  his  official 
bond. 

4.  The  promise  to  pay  interest  on  bal- 
suiees  in  fkvor  of  the  city,  made  by  a 
banker  to  induce  his  election  by  the  council  as 
city  treasorer,  is  against  public  policy  and  la  in- 
capable of  enforcements 

6*  Money  is  not  loaned  to  a  city  treas- 
JKter  who  is  also  a  banker,  so  as  to  relieve  his 
sureties  from  liability  for  it,  by  his  invalid  prom- 
ise, made  to  induce  his  election,  that  he  will  pay 
interest  on  the  balances  in  favor  of  the  city. 

6« '  Transcripts  showing^  entries  by  a 
treasurer  upon  his  books  are  not  conclusive, 
but  only  prima  fade,  eyideoce,  against  his  sure- 
ties, that  he  is  liable  for  the  sums  with  which  he 
has  charged  himself. 

NOTB.— While  previous  cases  may  have  in  some 
degree  involved  the  questions  here  presented,  it  is 
believed  that  the  abuve  case  is  the  first  that  dearly 
presents  them. 
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(October  7,  1888.) 

APPEAL  by  defendants  Hollenback  H  ak 
from  a  judgment  of  the  Court  of  Com- 
mon Pleas  for  Luzerne  County  In  favor  of 
plaioliff  in  an  action  brought  to  enforce  the 
alleged  liability  of  the  parties  to  the  bond  of 
Rockafellow  as  city  treasurer.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mesire,  F.  W.  Wheaton,  S.  J.  Stranss, 
O.  R.  Bedford^  and  EU  W.  Palmer,  for 
appeJIaots: 

Any  course  of  dealing  between  the  party 
guaranteed  and  the  principal  in  a  bond  entered 
upon,  either  before  the  bond  is  executed  or 
afterwards,  which  changes  the  contract  or  the 
relations  which  the  sureties  suppose  themselves 
to  guarantee,  relieves  the  sureties  if  they  are 
not  parties  to  the  alteration. 

American  Teleg»  Co,  v.  Lennig,  189  Pa.  694; 
Bensinffer  v.  Wren,  lOQ  Pa.  600;  Netbitt  ▼. 
Turner,  155  Pa.  429. 

Mere  noncommunication  of  circumstances 
affecting  the  situation  of  the  parties,  material 
for  the  surety  to  be  acquainted  with  and 
within  the  knowledge  of  the  person  obtaining 
a  surety  bond,  is  undue  concealment,  though 
not  wilful  or  intentional  or  with  a  view  to  any 
advantage  to  himself. 

Railton  v.  Mathem,  10  Clarke  F.  984;  Own 
y.  Homan,  8  Macn.  A  G.  878;  Wayne  r.  Com- 
mercial Nat.  Bank,  63  Pa.  848;  Franklin  Bank 
▼.  Cooper,  86  Me.  179. 89  Me.  642;  Laneaeter 
County  Bank  v.  Albright,  21  Pa.  228;  2  Am. 
Lead.  Cas.  Hare  &  W.*s  notes,  478-480. 

The  same  rules  of  contract  are  applicable 
where  the  sovereign  is  a  party,  as  between  in- 
dividuals. 

ffunier  v.  United  8tate$,  80  U.'S.  6  Pet.  185, 
8  L.  ed.  91. 

These  principles  apply  to  official  bonds. 

Lafayette  ▼.  Jamee,  92  Ind.  240,  47  Am. 
Rep.  140;  Berkis  County  Comrs,  v.  Rose,  8 
Binn.  620;  Sharp  y.  United  States,  4  Watts,  21, 

As  to  liability  of  officers  for  interest,  see  People 
T.  Walsen  (Ck)lo.)  16  L.-B.  A«  468,  and  note;  als» 
State  V.  MoFetrldse  (Wis.)  20L.  B.  A«  2S8. 
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28  Am.  Dec.  676;  Fertig  v.  Bveher,  8  Pa.  808; 
Orim  y,  Jackson  Twp.  School  Directors,  61  Pa. 
319;  Com,  v.  Toms,  45  Pa.  408;  Com.  v.  West, 
1  Rawle,  81. 

Sureties  on  official  bonds  are  presumed  to 
imdertake  only  for  performance  as  prescribed 
by  law. 

CanneU  v.  Orattford  County,  69  Pa.  196; 
Com.  T.  West,  1  Rawle.  81;  United  States  v. 
Boyd,  40  U.  8.  15  Pet.  187,  10  L.  ed.  700; 
United  SU%tes  v.  Tingey,  30  U.  S.  5  Pet.  116,  8 
L.  ed.  66;  United  Slates  v.  OiUs,  18  U.  S.  9 
Cranch,  212,  8  L.  ed.  708;  Smith  v.  United 
States,  69  U.  8.  2  Wall.  219,  17  L.  ed.  788; 
Pickering  v.  Day,  8  Houst.  (Del.)  474,  95  Am. 
Dec.  291;  LitchfiM  Union  Guardians  of  the 
Poor  V.  Qreene,  1  Hurlst  &  N.  884. 

Where  a  creditor  does  an  act  injurious  to 
the  surety,  the  latter  is  discharged. 

2  Am.  Lead.  Cas.  Hare  &W.'b  notes,  878; 
Brandt,  Suretyship,  g  845. 

The  duty  of  the  treasurer  was  to  keep  the 
city's  money  separate  and  distinct  from  all 
other  funds.  8o  long  as  the  fund  was  in  his 
bands,  he  was  bailee  to  the  government. 

Farrar  v.  United  States,  80  U.  8.  5  Pet.  878, 
%  L.  ed.  159. 

One  who  has  enjoyed  the  advantage  of  a 
contract  cannot  repudiate  it  as  ultra  tires. 

Oil  Creek  d  A,  B.  B.  Co.  v.  Pennsylvania 
Tramp,  Co.  88  Pa.  160;  2  Dill.  Mun.  Corp.  8d 
«d.  §  986. 

The  performance  of  an  illegal  agreement 
may  nevertheless  give  rise  to  a  contract  which 
the  law  will  enforce,  and  the  creditor  may  con- 
sequently exonerate  the  surety  by  receiving 
the  consideration  for  a  promise  which  was 
made  on  Sunday,  and  therefore  void. 

Uhler  V.  ApAegate,  26  Pa.  140;  2  White  & 
Tudor,  Lead.  Cas.  in  Eq.  1918. 

The  fact  that  the  investment  may  have  been 
unlawful  does  not  change  the  fact  that  the  in- 
vestment was  made;  and  as  the  investment  was 
made,  and  continued,  this  money  was  not  in  the 
city  treasurer's  hands  as  such  at  the  beginning 
of  the  bond  year  in  suit,  nor  during  that  year. 
The  fact  may  be  shown  in  relief  of  sureties. 

Com.  V.  Beitzel,  9  Watte  &  8.  109;  Manu- 
facturers* <fi  M.  8av.  dt  L.  Co.  v.  Odd  FeUovNf 
Mall  Asso.  48  Pa.  446;  Porter  v.  Stanley,  47 
Me.  515;  Ohning  v.  Evanseille,  66  Ind.  68. 

Where  one  of  two  persons  must  suffer,  he 
v?ho  gave  the  opportunity  for  wrongdoing, 
who  connived  at  it,  or  who  accepted  the  benefit 
knowingly,  must  accept  the  disadvantage. 

Story,  Eq.  §  887. 

Money  that  did  not  come  into  the  treasurer's 
custody  during  the  bond  year  is  not  chargeable 
against  the  sureties. 

Farrar  v.  United  States,  80  U.  8.  6  Pet.  873, 
8  L.  ed.  159;  United  States  v.  Boyd,  40  U.  S. 
16  Pet.  187,  10  L.  ed.  706;  United  States  v. 
Giles,  18  U.  8.  9  Cranch,  212,  8  L.  ed.  708; 
Com.  V.  Beited,  supra;  Mutual  Bldg.  A  L, 
Asso.  V.  McMuUen,  1  Pennyp.  481;  Manufac- 
turenf  db  M.  Sat.  d  L.  Co.  v.  Odd  Fellow^ 
Hall  Asso.  supra;  Com,  v.  Baynton,  4  U.  8.  4 
Dall.  282,  1  L.  ed.  884. 

That  the  treasurer  in  his  reports  charges 
himself  with  it  and  with  interest  allowed  by 
him  upon  it,  is  not  conclusive  on  the  sureties. 

Stephen,  Ev.  art.  17;  1  Greenl.  Ev.  §  187; 
Com.  V.  Beitgd,  supra.  i 
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Where  the  matter  complained  of  is  an  inde- 
pendent  and  positive  alteration  of  the  course  of 
official  duty,  or  of  the  contract  which  the 
surety  supposes  himself  to  make,  whether  it  is 
done  before  the  bond  is  executed  or  af terwarda» 
it  discharges  the  surety. 

Smith  V.  United  States,  69  U.  8. 9  Wall.  219, 
17  L.  ed.  788;  StaU  v.  Oraig,  58  Iowa.  288; 
State  V.  McQonigU,  101  Mo.  858,  8  L.  R  A. 
785;  Hagler  v.  State,  81  Neb.  144;  White  v.  EaH 
Saginaw,  48  Mich.  567;  Newark  v.  Dickermm^ 
45  N.  J.  L.  38. 

The  payment  or  report  of  interest  to  the 
dty  council  during  the  bond  year  was  notice 
to  the  city  that  the  money  was  used  to  earn  in- 
terest, and  whether  the  money  was  so  used  by 
the  treasurer  or  by  some  person  unknown,if  the 
council  took  no  step  to  disapprove,  but  per- 
mitted it  to  continue,  and  accepted  for  the  city 
the  proceeds,  the  bondsmen,  being  ignorant* 
would  be  released  from  liability. 

PittOmrgh  v.  Grier,  22  Pa.  55,  60  Am.  Dec. 
65;  Humphreys  v.  Armstrong  County,  56  Pa, 
204;  Norristown  v.  Mayer,  67  Pa.  855;  Allegheny 
City  V.  McClurkan,  14  Pa.  Sl;BohanY.  Atoea, 
154  Pa.  404. 

Messrs.  John  HcOahren*  William  8. 
McLean,  and  Alexander  Famham  for 
appellee. 

Wiiliams,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  upon  an  official  bond.  The 
principal  obligor  allowed  Juderoent  to  go  by 
default.  The  sureties  made  defense,  and  raised 
on  the  trial  some  questions  that,  so  far  as  we 
have  been  able  to  discover,  have  not  been 
passed  upon  in  the  form  in  which  they  now 
appear. 

It  seems  that  F.  Y.  Rockafellow  was 
elected  treasurer  of  the  city  of  Wilkes  Barre 
for  twenty-one  years,  consecutively.  His  last 
election  took  place  in  April,  1892,  and  be  gave 
the  bond  now  sued  on  soon  after.  During  all 
this  time  he  was  a  banker,  in  good  financial 
standing,  doing  business  in  Wilkes  Barre.  lo 
February,  1898,  his  bank  suddenly  closed  its 
doors.  Its  liabilities  proved  to  be  large,  and 
its  assets  practicallv  nothing.  He  made  a 
general  assignment  for  the  benefit  of  his  credit- 
ors, but  his  assigned  estate  realized  less  than 
7  per  cent  on  his  liabilities.  His  indebtedness 
to  the  city,  as  treasurer,  was  ascertained  to  be 
$51,748.01.  It  was  made  up  of  four  items, 
viz..  the  sinking  fund  of  the  city,  and  between 
|4,000  and  $5,000  of  interest  thereon,  the  or 
dinary  or  current  funds  of  the  city,  and  a  con- 
siderable sum  allowed  as  interest  on  the  bal- 
ance due  upon  this  account 

The  position  of  the  sureties  is  that  their  un- 
dertaking is  to  be  responsible  for  their  princi- 
pal as  an  officer,  and  not  as  a  banker  or  bor- 
rower; the  condition  of  the  official  bond  beioff 
that  their  principal,  * 'treasurer  of  said  city  erf 
Wilkes  Barre,  shall  faithfullv  discharge  the 
duties  of  his  said  office,  ana  pay  over  and 
safely  deliver  into  the  hands  of  his  successor 
all  moneys,  books,  accounts,  papers,  and  other 
things"  belonging  to  the  dty,  which  he  shall 
hold  as  such  officer.  Thev  allege  that  he  held 
no  part  of  the  $51,748.01  found  due  from  htm, 
when  his  bank  closed  its  doors,  as  a  cit^  treas- 
urer, but  as  a  borrower,  and  that  the  city  has. 
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for  tbat  reason,  no  claim  npon  them  for  any 
pari  of  its  loss.  The  position  of  the  city,  on 
the  other  hand,  is  that  the  entire  amount  de- 
manded belonged  to  the  city,  and  was  in  the 
bands  of  the  cit^  treasurer  as  its  lawful  cus- 
todian. The  assignments  of  error  all  relate  to 
some  phase  of  this  general  controversy,  and 
wUI  be  sufficiently  considered  by  determining 
the  relation  of  F.  Y.  Rockafellow  to  the  four 
items  into  which  the  plaintiffs  demand  is  di- 
▼istble.  The  general  rule  is  that  the  liability 
of  both  principal  and  sureties  in  an  official 
bond  must  be  measured  by  the  terms  of  the  in- 
strument. The  terms  must  receive  a  reason- 
able construction,  and,  if  there  has  been  no 
violation  of  official  duty,  there  has  been  no 
breach  of  the  condition  for  which  the  sureties 
can  be  required  to  account.  It  follows,  neces- 
sarily, that  for  an  eztraofficial  act  or  under- 
taking of  the  principal  the  sureties  cannot  be 
held  responsible.  2  Am.  &  Eng.  Enc.  Law, 
4676.  And  if  the  ordinary  course  of  official 
action  is  departed  from,  for  the  benefit  and  at 
the  instance  of  the  party  to  whom  the  bond  is 
^iven,  and  loss  results,  the  sureties  are  not,  in 
law  or  morals,  responsible  for  such  loss,  un- 
less they  assented  to  the  departure  from  the  or- 
dinary course  of  official  action  which  made  the 
loss  possible.  Rogers  v.  The  Marshal,  68  U.  8. 
1  Wall.  644, 17  L.  cd.  714;  Skinner  v,  Wilson,  61 
Miss.  90.  What  was  the  official  duty  of  the  city 
treasurer?  Simply  to  act  as  custodian  of  the 
funds  belonging  to  the  city.  Ajb  to  the  sinking 
fund,  it  is  clear  that  he  had  no  power  to  invest 
it  or  use  it  in  any  manner,  except  under  the  di- 
rection of  the  sinking-fund  commissioners. 
They  had  power,  under  the  ordinance,  to  invest 
the  funds  under  their  control,  subject  to  the  &p- 

S royal  of  the  council,  and  it  was  made  their 
uty  to  report  annually  the  condition  of  the 
sinKing  fund  and  its  securities  to  the  council. 
The  eleventh  section  of  the  same  ordinance 
provides  that  "the  treasurer  of  the  city  shall 
oe  the  custodian  of  the  moneys  and  securities 
of  the  sinking  fund,  subject  to  the  inspection 
and  order  or  said  commissioners."  As  the 
commissioners  had  power  to  invest  the  sink- 
ing fund  in  such  securities  as  the  council 
should  approve,  they  had,  of  course,  power  to 
lend  it  to  the  person  who  had  the  custody  of  it 
as  an  officer.  When  they  did  this,  the  money 
was  no  longer  in  the  treasury,  but  the  se- 
curity taken  for  its  return  stood  in  its  place. 
The  treasurer,  as  such,  held  the  security.  The 
individual  borrower  held  the  money,  not  as  an 
officer,  but  as  a  debtor  to  the  city.  The  sure- 
lies  would,  in  that  case,  be  liable  for  the  care 
of  the  security  held  by  their  principal,  or  dty 
treasurer.  They  would  not  be  liable  for  the 
payment  of  the  money  borrowed  by  him  from 
the  sinking-fund  commissioners^  because  that 
was  a  personal  debt,  for  the  collection  of 
which  the  creditors  would  be  compelled  to 
look,  as  in  the  case  of  any  other  loan,  to  the 
solvency  of  the  borrower,  and  the  securities 
given  at  the  time  the  loan  was  made.  When 
asked  to«pay  the  personal  debts  of  their  princi- 
pal, the  sureties  may  well  reply:  It  was  the 
official  conduct,  not  the  personal  solvency, 
of  the  treasurer  for  which  we  engaged  to  be 
responsible.  If  he  has  been  guilty  of  a  breach 
of  official  duty,  for  tbat  we  are  liable  as  sure- 
ties upon  his  official  bond;  but  we  have  no 

80  L.  R.  A. 


concern  with  his  personal  debts.  Now,  the de> 
fendants  offered  to  prove  at  the  trial  that 
Rockafellow  borrowed  the  money  in  the  sink- 
ing fuiMl  from  the  sinking-fund  commissioners 
at  4  per  cent  per  annum;  that  he  held  it  un- 
der this  arrangement  for  eight  years  before 
the  bond  sued  on  was  given,  and  paid  the  in- 
terest regularly  at  the  rate  agreed  upon.  They 
also  offered  to  prove,  in  connection  with  this 
offer,  that  each  year  the  commissioners  re- 
ported the  receipt  of  the  interest  from  him  to 
the  city  council,  and  their  reports  were  ap- 
proved. The  learned  Judspe  rejected  this  ot- 
ter, for  the  reason  that  it  aid  not  undertake  to 
set  forth  "what  action  was  taken,  either  by 
the  council  or  the  sinking-fund  commissioners, 
before  the  loaningof  the  money. "  But  if  thef act 
was  as  alleged,  that,  without  the  knowledge 
of  the  sureties,  their  principal  had  been  turned 
from  a  mere  custodian  of  public  moneys  into 
a  borrower  of  them,  by  the  action  of  the  mu- 
nicip|al  officers,  and  the  monej  subjected  to  all 
the  risks  of  loss  incident  to  its  being  mingled 
with  the  funds  of  the  borrower,  and  used  in 
his  private  business,  the  sureties  had  a  right  to 
show  it;  and  if  they  did  show  it,  then  on  the 
commonest  principles  of  justice  they  had  a 
right  to  defend  as  to  so  much  of  the  plaintiff's 
claim.  What  difference  could  it  mate  to  the 
sureties  whether  the  proceedings  were  strictly 
formal,  so  lone  as  they  result^  in  the  loss  of 
the  money,  ana  were  taken  by  those  who  had 
a  right  to  invest  it.  Suppose  the  loan  had  been 
made  to  some  other  person,  upon  whose  failure 
it  was  lost,  and  that  in  the  treasury  there  was 
found  the  borrower's  note,  taken  by  the  com- 
missioners. Would  the  sureties,  if  sued,  be 
compelled  to  show  that  every  step  taken  by 
the  sinking-fund  commissioners  had  been  regu- 
larly entered  on  their  records,  and  had  been  in 
exact  compliance  with  the  law,  before  they 
could  set  up  the  fact  that  the  money  had  been 
taken  out  of  the  treasury  by  those  who  had 
the  right  to  invest  it?  Unless  there  was  some 
breach  of  official  duty  on  the  part  of  the  treas- 
urer in  parting  with  the  money,  neither  he  nor 
his  sureties  could  be  held  for  its  loss  because 
the  commissioners  had  made  a  bad  loan.  If 
they  had  the  power  to  make  the  loan,  and  did 
make  it,  they  took  the  money  out  of  the  treas- 
ury for  investment,  and  the  treasurer  no  longer 
held  it  as  the  custodian.  This  offer  should 
have  been  received.  Whether  the  evidence 
would  have  supported  it  we  cannot  deter- 
mine, but  the  defendants  had  a  right  to  make 
the  showing  offered  if  it  was  in  their  power. 
It  was,  in  effect,  an  offer  to  show  tbat  the 
sinking  fund  had  been  invested,  and  had  not 
been  in  the  treasury  for  more  than  eight  years. 
The  sinking-fund  commissioners  mignt  be  lia- 
ble to  the  city  for  a  loss  resulting  from  their 
neglect  of  duty,  but  the  defendants  are  not 
their  sureties,  and  have  no  concern  with  that 
question. 

The  interest  on  the  sinking  fund  stands  on 
quite  different  ground.  If  Rockafellow,  as  a 
banker,  had  lx>rrowed  of  the  sinking-fund 
commissioners,  the  money  which  Rockafellow, 
as  city  treasurer,  had  in  his  custody,  and  had 
paid  interest  on  it  regularly,  as  alleged,  for 
eight  years,  the  interest,  having  been  paid  by 
him  as  borrower  to  himself  as  city  treasurer, 
.  was  as  to  himself  and  his  sureties,  in  the  trea*- 
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HIT.  For  this  he  was  liable  to  account.  His 
failure  to  pay  it  over  to  his  successor  was  a 
breach  of  his  official  duty,  and  for  such  breach 
of  official  duty  his  sureties  were  liable  on  their 
bond.  They  were  liable,  not  because  it  was 
interest  due  from  him  to  the  city,  but  because 
it  was  interest  received  by  him  as  city  treas- 
urer from  a  borrower  from  the  sinking-fund 
commissioners.  It  was  income  derived  by  the 
commissioners  from  an  investment  of  the  sink- 
ing-fund money,  paid  to  the  treasurer  as  the 
proper  receiving  officer  and  custodian  of  all 
uninvested  money  belonging  to  the  d^^.  If 
the  money  was  not,  in  fact,  lent  to  Rockafellow, 
then  he  was  not  liable  to  interest:  for,  as  city 
treasurer,  his  duty  was  to  hold  the  money  sub- 
ject to  the  orders  of  the  proper  officers,  and  he 
had  no  right  to  use  it.  His  dutv  was  simply 
to  pay  over,  when  lefi:ally  required  so  to  do, 
what  he  had  received  by  virtue  of  his  office; 
and  for  the  discharge  of  this  official  duty  his 
sureties  were  liable.  When  this  dutv  was  dis- 
charged their  liability  was  at  an  end.  Either 
he  held  the  sinking  fund  as  treasurer,  or  he 
had  borrowed  it  as  a  banker.  The  rejected 
evidence,  if  it  had  sustained  the  offer,  would 
have  settled  this  question,  and  the  extent  of 
the  liability  of  the  defendants  as  to  this  part  of 
the  plaintiff's  claim. 

The  remaining  question  relates  to  the  general 
funds  of  the  city,  and  the  effect  of  the  agree- 
ment by  Bockafellow  to  pay  interest  at  the 
rate  of  8  per  cent  on  balances  in  favor  of 
the  city.  It  does  not  appear  that  there  was,  as 
to  this  money,  any  agreement  entered  into. 
Some  member  of  the  city  council,  in  naming 
another  candidate,  stated  that  the  person  named 
by  him  would,  if  elected  city  treasurer,  pay 
interest  at  the  rate  of  8  per  cent  on  the  balance 
in  favor  of  the  city.  Another  member  said, 
if  Mr.  RockaCellow  was  re-elected,  he  would 
do  as  well  by  the  city  as  anv  one  else.  The 
election  then  took  place  and  resulted  in  the 
choice  of  Mr.  Rockafellow  by  a  decided  ma- 
jority. The  relation  of  borrower  and  lender 
was  not  created  by  these  statements.  It  does 
not  seem  to  have  been  contemplated.  The  bal- 
ance would  be  constantly  shifting  in  amount. 
The  treasurer  was  to  be  prepared  at  all  times 
to  honor  the  warrants  of  the  proper  officers, 
and  upon  the  surplus  of  receipts  over  disburse- 
ments, as  balances  were  struck  from  time  to 
time,  interest  was  to  be  allowed.  This  agree- 
ment, if  made,  did  not  amount  to  a  loan  of 
any  particular  sum  of  money  by  the  city  coun- 
cil to  the  treasurer,  but  was  in  the  nature  of  a 
premium  demanded  from  him  as  the  price  of 
the  office.  It  was  a  premium  for  which  he 
was  not  liable,  which  he  could  not  be  com- 
pelled to  pay  if  he  had  taken  defense  to  it,  and 
for  which  the  sureties  are  not  liable.  The 
agreement,  if  made,  was  against  public  policy, 
and  is  incapable  of  enforcement.  If,  as  we 
incline  to  think,  he  was  not  a  borrower  of  the 
money  of  the  city,  but  was  to  hold  the  money 
subject  at  all  times  to  the  call  of  the  proper 
municipal  officers,  his  duty  and  his  sureties' 
undertaking  on  his  behalf,  are  discharged  by 
the  payment  of  the  amount  of  money  that 
came  into  his  hands  as  treasurer,  regardless  of 
any  promise  to  pay  interest,  or  a  premium  in 
any  other  form,  for  the  privilege  of  holding 
the  office.    The  promise  to  pay  interest  as  the 
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price  ot  an  election  to  the*office  of  treasurer 
has  no  valid  consideration  to  support  it.  It  i» 
a  promise  that  we  cannot  recognize  aa.binding^ 
on  him  who  made  it.  AforUori  is  it  without 
binding  effect  on  the  sureties  upon  an  official 
bond. 

It  is  contended  that,  as  the  law  requires  the 
city  treasurer  to  keep  accounts  of  his  receipts- 
and  disbursements  of  the  revenues  of  the  city, 
and  to  make  at  stated  intervals  transcripta  of 
these  accounts  for  the  information  of  the  mu- 
nicipal government,  the  transcripts  so  made 
should  be  held  to  be  conclusive  upon  him  and 
his  sureties  as  to  the  amount  of  public  mon- 
eys received  by  him.  This  is  putting  the  ef- 
fect of  the  entries  by  the  treasurer  upon  hi* 
books  too  strongly.  They  should  be  held  U> 
make  a  case,  prima  facie,  against  him  and 
those  who  are  in  privity  with  him.  They  caa- 
not,  however,  preclude  the  defendants  froia 
showing  that  the  items,  or  some  of  them,  have 
been  erroneously  entered, — that  their  principal 
was  mistaken  in  his  view  of  his  own  liability^ 
or  was  disposed  unfairly  to  make  them  re- 
sponsible for  sums  of  money  for  which  no  re- 
covery could  otherwise  be  had  against  them. 
Their  liability  is  limited,  as  we  have  seen,  br 
the  terms  of  the  bond,  to  a  breach  of  official 
duty.  If  it  was  not  the  duty  of  the  treasurer 
to  pay,  as  such,  the  price  demanded  from  him 
as  the  consideration  of  his  appointment^  hia 
failure  to  pay  it  was  not  a  breach  of  ofKcial 
duty,  and  therefore  not  a  breach  of  his  official 
boud.  By  the  simple  device  of  charging  him- 
self with  that  for  which  he  was  not  liable,  be 
could  not  shut  the  mouths  of  his  sureties,  or 
estop  them  from  alleging  the  truth  in  their 
own  behalf.  The  interest,  whether  it  be  treated 
as  an  exaction  the  law  does  not  authorize,  or  a 
price  demanded  for  the  office,  must  be  struck 
out,  so  far  as  it  relates  to  the  general  funds  of 
the  city.  So  far  as  the  facts  now  appear,  we  see 
no  reason  why  the  sureties  should  not  be  held 
liable  for  the  general  funds  of  the  city. '  Thia 
disposes  of  the  questions  raised  on  this  record. 

The  assignments  of  error  are  sustained,  so 
far  as  they  relate  to  the  questions  now  consid- 
ered, the  judgment  is  reiiersed,  and  a  writ  of 
venire  facias  de  novo  awarded. 

Mitchell,  J.,  dissents  from  so  much  of  thia 
opinion  as  holds  that  plaintiff  cannot  recover 
interest  on  balances  of  general  account. 

Reversed  in  43  L.  ed.  49. 


COMMONWEALTH  of  Pennsylvania,  Appt^ 

V. 

George  E.  PAUL. 

arO  Pa.  284J 

A  ten-ponnd  pa,cka.ge  of  oleomargmriii^ 
pat  up  by  a  nonreatdent  mamifactnrqy 

NOTB.— The  decisiOQ  In  Com.  v.  Bohollenberrer 
(Pa.)  22  L.  R.  A.  155,  is  here  followed  and  approved, 
to  tbe  effect  that  paokaires  for  retail  trade  cannot 
be  protected  as  oriffinal  packages  of  •  Interstate 
oommeroe  against  the  ezeroise  of  state  police 
X>owcr.  As  intimated  in  the  footnote  to  that  case, 
the  Pennsylvania  court  was  the  first  to  decide  this 
point,  and  up  to  the  present  time  it  remains  un- 
touched by  courts  of  the  United  States  and  of 
1  other  states. 
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It  into  the  state  Ibr  sale  at 

tall  to  an  IndlTidual  oonaumer,  and  thus  sold  by 
Ml  agent  for  use  as  food,  is  not  an  oiiginai  pack- 
age tbe  sale  of  whioh  is  protected  against  state 
tews  by  tbe  Constitution  of  the  United  States. 

(October  7. 180B.) 

APPEAL  by  tbe  Commonwealtb  from  a 
Judgment  of  the  Court  of  Quarter  Sea- 
S10D8  for  Philadelphia  County  acquitting  de* 
fendant  of  the  charge  of  selling  oleomargarine 
contrary  to  the  provisions  of  toe  statute.  A- 
tened. 

The  facts  are  stated  in  the  opinion. 

Mettrs,  A.  Morton  Cooper*  Carroll  R» 
WilUams,  and  OeorM  8.  Orahsun.  Dist- 
rict Attorney,  for  appeuant: 

Defendant  places  himself  clearly  within  the 
rulingjof  Com.  ▼.  Sehollenberger,  160  Pa.  201. 
1»  L.  &  A.  166. 4  Inters.  Com.  Rep.  488  (1898). 

Whfle  Congress  has  the  power  to  regulate 
commerce  under  section  8  of  article  1  of  the 
Constitution,  the  states  may  ralidly  "affect" 
commerce  in  two  ways: 

(1)  In  the  ezercifle  of  their  inherent  and  in- 
alienable police  power. 

(2)  Under  the  taxing  power. 

Mvnn  y.  Illinois,  94  U.  8.  1B6.  24  L.  ed.  87. 

The  states  did  not  at  the  formation  of  the 
Union,  and  cannot  by  any  means  or  process, 
aurrender  the  police  power  inherenUy  existing 
Id  them. 

Gibbons  y.  Ogden,  22  U.  8.  9  Wheat.  1,  6  L. 
ed.  28;  Wilson  y.  Stack  Bird  Creek  Marsh  Co. 
27  U.  8.  2  Pet  246, 7  L.  ed.  412;  United  States 
y.  Dewia,  76  U.  8.  9  Wall.  41,  19  L.  ed.  698. 

The  scope  of  the  police  power  has  never  yet 
been  clearly  defined,  but  it  has  neyer  been 
doubted  that  the  right  of  the  state  extends  to 
the  protection  of  the  health  of  its  citizens. 

Bouman  v.  Chieaoo  dh  N.  W.  R  Co,  126  U. 
fi.  466.  81  L.  ed.  700.  1  Inters.  Com.  Rep.  828; 
BohUns  v.  Shdbff  County  Taxing  Diet.  120  U.  8. 
489,  80  L.  ed.  694;  Morgan's  L.  d  T.  R.  db  8. 
a.  Co.  y.  Louisiana  Board  of  Health,  118  U. 
8.  466,  80  L.  ed.  237:  Kimmish  y.  BaU,  129 
U.  8.  217,  82  L.  ed.  696.  2  Inters.  Com.  Rep. 
407;  Neu>  York  v.  Miln,  80  U.  8. 11  Pet.  102, 
9  L.  ed.  648. 

The  act  under  which  defendant  below  was 
convicted  is  a  health  law. 

PowOi  y.  Pennsylvania,  127  U.  8.  678,  82  L. 
ed.  268. 

If  the  state,  as  a  police  measure,  can  restrict 
interstate  commerce  as  to  time,  it  may,  upon 
principle  and  precedent,  restrict  as  to  use. 

Bennington  y.  State,  90  Ga.  896,  4  Inters. 
Com.  Rep.  4ia 

Although  a  state  Is  bound  to  receive  and  to 
permit  the  sale  by  tbe  importer  of  any  article 
of  merchandise  which  CoDs^ess  authorizes  to 
be  imported,  it  is  not  bound  to  furnish  a  mar- 
ket for  it,  nor  to  abstain  from  tbe  passage  of 
any  law  which  it  may  deem  necessair  or  ad- 
visable to  guard  tbe  health  or  morals  of  its 
citizens,  although  such  law  mav  discourage 
importation,  or  dimioisb  tbe  profits  of  tbe  im- 
porter, or  lessen  tbe  revenue  of  the  general 
government. 

Lir^tise  Cases,  46  U.  8.  6  How.  677, 12  L.  ed. 
289;  Wilkerson  v.  Rahrer,  140  U.  8.  646,  85 
L.  ed.  672;  Stone  v.  Mississippi,  lOl  U.  8. 814, 
25L.  ed.  1079. 

90  L.  li.  A. 


Tbe  state  may  validly  Impose  a  license  tax 
or  fee,  and  such  action  is  not  a  regulation  of 
commerce. 

License  Tax  Cases,  72  U.  8.  6  Wall.  462,  18 
L.  ed.  497;  OAome  v.  Mobile,  88  U.  8. 16  Wall. 
479,  21  L.  ed.470;  Ward  v.  Maryland,  79  U.  8. 
12  Wall.  418,  20  L.  ed.  449;  FidOen  v.  Shelby 
County  Taxing  Diet.  146  U.  8. 1,  86  L.  ed.  601, 
4  Inters.  Com.  Rep.  79. 

If  the  business  of  a  dealer  selling  for  a 
principal  residine  in  another  state  be  in  effect 
an  occupation  differing  materially  in  no  re- 
spect from  that  of  a  local  dealer  in  the  same 
class  of  goods,  the  state  may  regulate  the  oo- 
cupation. 

Com.  V.  SchoOenberger,  166  Pa.  201,  23  L.  R. 
A.  166,  4  Inters.  Com.  Rep.  488  (1898);  Wood- 
ruff V.  Parham,  76  U.  8. 8  Wall.  128, 19  L.  ed. 
882;  Fiekleny.  SMby  County  Taxing  Diet.  146 
U.  8.  21,  86  L.  ed.  606,  4  Inters.  Com.  Rep. 
79;  License  Cases,  46U.  S.  6  How.  699. 12  L.  ed. 
299;  Munn  v.  lUinois,  94  U.  8.  126^  L.  ed. 
84;  Ward  v.  Maryland,  79  U.  8. 12  Wall.  428, 
20  L.  ed.  462. 

Merchandise  in  mass  or  bulk,  though  im- 
ported and  held  intact  by  tbe  importer,  is  not 
necessarily  such  a  technical  "original  package" 
as  to  preclude  state  action  before  tbe  sale. 

Brown  v.  Houston,  114  U.  8.  622,  29  L.  ed. 
267;  Com.  v.  Zett,  188  Pa.  628, 11 L.  R.  A.  602. 

The  manufacture  and  sale  of  oleaginous 
substitutes  for  butter  in  tbe  United  8tates  can- 
not be  said  to  be  sufficiently  "national  in  its 
nature"  to  constitute  tbe  substituted  article  a 
legitimate  subject  of  interstate  commerce,  at 
least  seven  states  having  by  statutes  prohibited 
the  manufacture  and  sale  of  oleaginous  substi- 
tutes, in  imitation  of  and  intend^  as  a  substi- 
tute for  genuine  butter. 

State  v.  Marshall,  64  N.  H.  649.  1  L.  R.  A. 
61;  StaU  v.  Addington,  77  Mo.  110.  12  Mo. 
App.  214;  Butler  v.  Chambers,  86  Minn.  69; 
Plumley's  Case,  166  Mass.  286,  16  L.  R.  A. 
689;  Piumley  v.  Massachusetts,  166  U.  8.  461, 
89  L.  ed.  228;  People  v.  Arensberg,  106  N.  Y. 
128.  69  Am.  Rep.  488;  StaU  v.  Newton,  50  N. 
J.  L.  684.  2  Inters.  Com.  Rep.  68;  POweU  v. 
Com.  114  Pa.  265.  60  Am.  Rep.  860,  127  U.  8. 
678. 82L.ed.258;  McAllister  w, State,  72Md.890. 

Messrs.  4-  B.  Roney*  Henry  R.  Ed- 
munclsy  and  Rleliard  C.  DaJe»  for  ap- 
pellee: 

Tbe  judgment  should  be  affirmed  upon  the 
authority  of  Leisy  v.  Hardin,  186  U.  8.  100, 
84  L.  ed.  128,  8  Inters.  Com.  Rep.  86,  and 
Plumley  v.  MassachusetU,  166  U.  8.  461,  89  L. 
ed.  228. 

Leisy  v.  Hardin  has  been  recognized,  (1)  by 
Congress  in  the  passage  of  the  act  of  August 
8,  1890,  commonly  known  as  tbe  Wilson  Bill; 
(2)  by  the  several  United  8tates  circuit  courts  in 
Minnesota  v.  Oooeh,  44  Fed.  Rep.  276, 10  L.  R. 
A.  880.  8  Inters.  Com.  Rep.  680;  Re  McAllister, 
61  Fed.  Rep.  282:  Re  Sanders,  62  Fed.  Rep. 
802,  18  L.  R  A.  649,  4  Inters.  Com.  Rep.  805; 
Re  Ware,  68  Fed.  Rep.  788;  (8)  by  this  court 
in  Com.  v.  Zelt,  188  Pa.  616,  11  L.  R.  A.  602; 
Titusriltey.  Brennan,  148  Pa.  642, 14  L.  R  A. 
100,  8  Inters.  Com.  Rep.  786. 

WiUiamst  J. ,  delivered  the  opinion  of  the 
court: 
It  is  not  necessary  to  the  decision  of  this 
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that  we  should  enter  upon  the  discussion  of  the 
existence  and  extent  of  the  police  power  resid- 
ing in  the  several  states  of  the  Lnion.  It  is 
quite  unnecessary  to  ar^e  that  the  power 
of  Conf^ress  to  regulate  commerce  between  the 
citizens  of  the  different  states  was  not  intended 
to  abridge  the  lawful  exercise  of  the  police 
power  by  any  of  the  state  governments.  If  ju- 
dicial decisions  can  be  said  to  settle  any  question, 
these  questions  are  clearly  and  properly  settled 
by  the  decisions  of  the  highest  tribunal  known 
to  our  laws,  and  settled  in  accordance  with  the 
rules  laid  down  in  this  state  since  its  first  or- 

rnization.  In  Powell  v.  Pennsylvania,  127  U. 
678,  82  L.  ed.  258.  the  right  of  this  state  to 
deal,  in  the  exercise  of  its  police  power,  with 
the  manufacture  and  sale  of  oleomargarine, 
and  the  validity  of  the  particular  statute  under 
consideration  in  this  case,  were  distinctly  af- 
firmed. During  the  last  year  (1894)  a  Massachu- 
setts statute  relating  to  the  same  subject  came 
before  the  Supreme  Court  of  the  United  States 
in  PlumUy  v.  Massachusetts,  155  U.  S.  461, 89  L. 
ed.  228,  and  was  sustained  as  a  lawful  exer- 
cise of  the  police  power.  The  defendant  in 
that  case  had,  as  the  defendant  in  this  case  has, 
a  license  from  the  internal  revenue  department 
of  the  United  States,  authorizing  him  to  deal 
in  oleomargarine.  It  was  held,  however,  that 
this  did  not  authorize  him  to  engage  in  the 
manufacture  or  sale  of  oleomargarine  in  viola- 
tion of  the  state  laws,  lawfully  passed,  forbid- 
ding or  regulating  such  manufacture  and  sale. 
The  dealer  in  articles  which  the  state,  in  the 
exercise  of  its  police  power,  places  under  re- 
strictions, must  make  his  peace  with  the  state 
in  which  his  business  is  conducted,  as  well  as 
with  the  internal  revenue  laws  of  tlie  United 
States.  This  proposition  the  defendant  denies. 
He  has  made  his  peace  with  the  tax  laws  of  the 
United  States,  but  denies  the  power  of  the  state 
to  regulate  or  restrict  his  sales  of  the  commod- 
ity in  which  he  deals,  and  asserts  that  he  is  en- 
pai^ed  in  interstate  commerce,  within  the  true 
intent  of  the  constitutional  provision  confer- 
ring upon  Congress  the  power  to  regulate  com- 
merce between  the  several  states.  In  deter- 
mining the  question  thus  raised,  it  is  important 
to  keep  in  mind  the  facts  found  by  the  special 
verdict,  as  follows:  (1)  The  defendant  is  a 
resident  in  and  citizen  of  this  state,  with  a  store 
or  place  of  business  at  No.  214  Callowhill 
street,  Philadelphia.  (2)  He  is  conducting  the 
sale  of  oleomargarine  as  the  agent  for  "Chi- 
cago Butterine  Company,*'  which  is  a  firm  or 
corporation  doing  business  in  Illinois,  and  is 
the  licensed  dealer  at  No.  214  Callowhill  street. 
(8)  The  oleomargarine  was  not  made  from  milk 
or  cream.  It  was  designed  to  be  used  in  place 
of  butter.  It  was  sent  from  Chicago  to  Phil- 
adelphia to  be  sold  as  food,  and  the  tub  sold 
to  Crawford,  which  is  complained  of  in  this 
case,  was  sold  to  him  for  use  as  an  article  of 
food.  (4)  The  tub  contained  10  pounds  only; 
was  put  up,  sealed,  and  stamped  at  the  factory 
in  the  state  of  Illinois;  was  received  in  the 
same  form  in  Philadelphia,  and  then  "placed 
in  defendant's  store,  and  offered  for  sale  as  an 
article  of  food."  (5)  This  was  one  of  '*  many 
transactions  of  like  character  made  by  the  de- 
fendant during  the  last  two  years;"  or,  in  other 
words,  this  was  the  way  in  which  the  defendant 
did  business  for  his  nonresident  principals,  the 
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manufacturers.  They  put  up  the  article  in  V^ 
pound  packages,  suited  for  the  retail  trade; 
and,  because  they  do  not  allow  their  agents  to 
open  or  divide  these,  they  treat  their  trade  as 
wholesale,  though  in  fact  they  supply  the  ac- 
tual consumer,  and  not  the  retail  dealers. 

Looking  now  at  these  facts  in  the  light  of  the 
cases  cited,  we  shall  find  every  question  raised 
by  them  has  been  decided  against  the  defend- 
ant by  the  Supreme  Court  of  the  United  States, 
except  one.  The  validity  of  our  act  of  assem- 
bly has  been  distinctly  affirmed  as  a  lawful 
exercise  of  the  police  power.  Act  May  21,. 
1 885.  The  fact  that  an  internal  revenue  license 
affords  the  defendant  no  justification  for  disre- 
garding a  lawful  exercise  of  the  police  power 
by  the  state  is  stated  with  equal  clearness.   The 

Proposition  that  the  judiciary  of  the  United 
tales  should  not  strike  down  the  police  power 
of  the  states,  in  the  exposition  of  the  interstate 
commerce  powers  of  the  general  government, 
was  asserted  and  abundantly  vindicated  in 
Piumley  v.  Massachusetts,  supra  (decided  with- 
in the  last  year).  Our  statute  is  directed  espe- 
cially against  the  sale  of  oleomargarine  as 
an  article  of  food.  The  defendant.  In  wilful 
and  flagrant  disregard  of  the  letter  as  well  as 
the  spirit  of  the  statute,  keeps  these  tabs  of 
the  commodity  manufactured  by  his  princi- 
pals at  the  store  in  Callowhill  street,  for  sale 
"as  an  article  of  food."  He  offers  thenn  for 
sale  for  use  as  an  article  of  food,  and  he  sold 
to  Crawford  the  10- pound  tub  which  is  the 
ground  of  complaint  in  this  case  for  use  as  food. 
Now,  it  is  very  clear  that  this  sale  was  a  viola- 
tion of  our  statute.  The  conviction  was  emi- 
nently proper,  therefore,  and  should  be  sus- 
tained, unless  the  sale  can  be  justified  as  one 
made  of  an  ''original  package,"  within  the 
proper  meaning  of  that  phrase'.  The  nonresi- 
dence  of  the  manufacturer  does  not  play  any 
important  part  in  this  case,  for  he  comes  into 
this  state  to  establish  a  "store"  for  the  sale  of 
his  goods,  pays  the  license  exacted  by  the  rev- 
enue laws,  and  puts  his  agent  in  charge  of  the 
sale  of  his  goods  from  his  store,  not  to  the 
trade,  but  to  customers.  We  have,  therefore., 
a  Pennsylvania  store  selling  its  stock  of  goods 
to  its  customers,  for  their  consumption,  from 
its  own  shelves;  and,  unless  these  goods  are 
in  such  original  packages  as  the  laws  of  the 
United  States  must  protect,  the  sale  is  clearly 
punishable  under  our  statute. 

We  first  encountered  this  question  of  what 
shall  constitute  an  original  package,  within 
the  meaning  of  our  national  interstate  com- 
merce legislation,  in  Com,  v.  Zdt^  188  Pa.  615, 
11  L.  R.  A.  602.  A  nonresident  manufacturer 
of  intoxicating  drinks  put  up  his  whiskey  and 
other  liquors  in  quart  and  pint  bottles,  adapted 
for  use  in  the  retail  trade  to  consumers.  These 
he  sent  to  an  agent  in  charge  of  a  store  rented 
for  the  purpose  in  Washington,  Pa.  The  bot- 
tles were  corked,  some  sealing  wax  put  over 
the  cork,  and  the  brand  or  initials  of  the  man- 
ufacturer impressed  thereon.  The  bottles  so 
secured  were  then  put  in  pasteboard  boxes  or 
covers,  and  packed  in  open  boxes  or  barrels, 
for  shipment  to  the  Pennsylvania  store.  When 
they  were  received  at  the  store  the  bottles  were 
arranged  and  displayed  on  the  shelves,  and  of- 
fered for  sale  to  the  consumer  as  original  pack- 
ages of  whiskey.    Neither  the  distiller  who 
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shipped  the  ivbiflkey,  nor  his  agent  who  sold  it, 
had  a  liceDse  to  sell  iotozicatiDg  drioks  under 
the  liquor  laws  of  this  slate,  hut  made  sales  of 
whiskey  and  beer  by  the  pint  aud  quart  under 
the  pretense  that  each  bottle  was  an  original 
package  of  commerce.  The  learned  judge  be- 
fore whom  an  indictment  against  the  seller  of 
the  bottles  of  liquor  was  brought  to  trial  sub- 
mitted the  question  to  the  Jury  whether  this 
method  of  putting  up  the  liquors  in  bottles  was 
not  adopted  as  a  device  to  evade  the  liquor  laws 
of  this  state.  The  juiy  found  the  fact  to  be 
that  it  was  a  mere  device,  and  rendered  a  ver- 
dict of  guilty.  Upon  an  appeal  to  this  court 
the  ruling  of  the  court  below  was  affirmed,  and. 
in  speaking  on  the  second  assignment  of  error, 
we  said  that  whether  whiskey  or  beer  could  be 

Sut  up  in  pint  botttes,  and  sold  by  the  single 
ottle,  as  an  original  packsge,  under  the  pro- 
tection of  the  interstate  commerce  laws,  was  a 
question  that  would  be  decided  when  it  was 
squarelv  raised.  The  question  was  next  raised 
in  Co7n,  v.  SehoOenherger,  156  Pa.  301.  22  L.  R. 
A.  155,  4  Inters.  Com.  Rep.  488,  and  its  de- 
cision became  necessary  to  the  disposition  of 
that  case.  In  that  case  a  nonresident  manu- 
facturer of  oleomar^rine  had  established  a 
store  for  its  sale  in  Philadelphia,  and  held  a 
license,  under  the  internal  revenue  laws,  au- 
Uiorizing  such  sale.  His  agent  sold  a  tub 
of  '*the  goods"  to  a  boarding-house  keeper, 
for  use.  in  the  place  of  butter,  on  his  table. 
The  defense  was  that  the  tub  had  not  been 
broken  or  divided  by  the  seller,  and  was  there- 
fore an  original  package  within  the  meaning  of 
the  interstate  commerce  cases.  We  held  that 
the  conclusion  did  not  follow  from  the  fact 
stated,  and  attempted  to  define  an  "original 
package"  as  such  a  package  as  was  usmI  in 
good  faith  by  producers  and  shippers  for  con- 
venience in  handling  and  securitv  in  trans- 
portation of  their  wares  in  the  ordinary  course 
of  actual  commerce.  But  we  also  said  that 
where  the  size  of  the  package  was  adapted  for 
the  retail  trade,  so  that  ^'breaking  of  bulk"  was 
not  necessary  to  "reduce  the  goods  into  the 
common  mass"  and  fit  them  for  the  retail 
trade,  the  traffic  so  conducted  was  not  inter- 
state, but  infrastate,  commerce;  or,  in  other 
words,  the  common  everyday  retail  traffic  of 
the  community  in  which  the  store  was  located. 
Let  us  look  at  the  consequences  of  the  adoption 
of  the  opposite  rule.  If  a  pint  bottle  of  w  hiskey 
is  an  original  package,  under  the  protection  of 
Congress,  and  can  be  sold  as  such  regardless  of 
the  police  legislation  of  the  state,  we  cannot 
punish  the  sale  to  a  minor,  to  a  person  of 
known  intemperate  habits,  to  a  lunatic,  on 
election  days,  or  on  the  Sabbath.  All  power 
over  the  traffic  for  police  purposes  is  gone. 
And  why?  Because  the  power  to  regulate  in- 
terstate commerce  intended  to  guard  against 
stoppage  along  state  lines  for  examinatk^n  or 
the  collection  of  customs  duties,  has  been  ex- 
tended by  construction  until  it  is  made  to  reach 
and  protect  a  retail  traffic  carried  on  within 
any  state,  if  the  things  sold  have  come  into  the 
retailer's  store  from  a  nonresident  manufac- 
turer or  shipper.  If  this  be  a  sound  construc- 
tion, then  the  power  of  a  state  to  restrict  or 
prohibit  an  injurious  traffic  does  not  depend  on 
the  deleterious  character  of  the  thing  sold,  or 
the  manner  in  which  sales  are  made,  or  the 
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public  or  private  injury  4nflicted  by  the  sale,, 
but  on  the  manner  in  which  the  thing  soki 
comes  into  possession  of  the  seller.  If  he  makea 
the  article,  or  buys  it  of  another  citizeivof  the 
state,  he  cannot  sell  it  without  punishment. 
If  he  buys  it  of  a  nonresident  who  sends  it  to> 
him  across  the  state  line,  he  may  sell  it  with 
impunity  and  the  state  is  powerless  to  stav  hia 
hands  or  to  regulate  his  sales.  A  pint  of  whisker 
put  up  in  a  flask,  if  made  or  bought  in  thia 
state,  cannot  be  sold  without  a  license  granted 
by  the  courts  after  an  examination  into  the 
character  of  the  applicant  and  his  business. 
The  same  flask  of  whiskey  put  up  across  the 
border  may  come,  as  an  original  package,  inta 
any  community,  and  be  sold  to  any  person, — 
whether  a  minor,  a  drunkard,  or  a  lunatic, — 
under  the  protection  of  the  Constitution  of  the 
United  States.  We  cannot  adopt  a  construc- 
tion that  seems  to  us  so  unnatural  and  unrea- 
sonable, and  that  would  work  such  absurd  and 
monstrous  results.  On  the  contrary, we  hold,  aa 
we  think  is  held  bv  the  recent  case  of  PlumU^ 
V.  Mnsaaehutetts,  already  referred  to,  that  the 
mere  fact  that  a  police  law  may  affect  the  trade 
in  articles  brought  from  another  state  does  not 
amount  to  t^n  attempt  to  rejgulate  interstate 
commerce,  or  to  an  assumption  of  power  be- 
longing to  Congress. 

Coming  now  to  the  facts  of  this  case,  we  flnd 
the  allegra  "original  package  of  commerce"  to 
be  a  small  tub  of  oleomargulne,  containing  10 
pounds,  and  in  fact  sold  to  a  consumer  for  use, 
as  an  article  of  food,  upon  his  table.  It  is  true 
that  the  defendant  treats  his  trade  as  one  car- 
ried on  at  wholesale,  but  the  facts  of  the  special 
verdict  show  that  this  ia  not  because  he  sup- 
plies dealers  or  sells  in  large  quantities,  for 
shipment,  but  bdbiuse  he  treats  the  little  tubs 
and  packages  he  sells  his  customers  as  "origi- 
nal packages  of  commerce,"  and  his  lawbreak- 
ing  traffic  as  "interstate  commerce."  He  doea 
not  * 'break  bulk,"  by  taking  1  pound  out  of 
a  package,  and  weighing  it  on  his  scales,  for 
the  supply  of  a  customer,  but  requires  him  to 
take  a  whole  tub,— whether  of  10  pounds,  or 
of  2  or  1,  is  immaterial,  but  it  must  be  a  whole 
package,  as  it  was  put  up  at  the  factory.  If 
the  pint  bottle  or  the  pound  package  has  not 
been  opened  and  divided  before  the  sale,  the 
contention  is  that  it  has  not  become  a  part  of 
'*the  common  mass"  of  property  entering  into 
the  ordinarv  business  of  the  citizens  of  the  state, 
but  is  an  original  package,  under  the  protection 
of  Congress,  as  interstate  commerce.  The  ques- 
tion to  which  we  are  thus  brought  is  the  same 
that  was  encountered  in  Com.  v.  SchcUenherger^ 
156  Pa.  201,  22  L.  R.  A  155,  4  Inters.  Com. 
Rep.  488.  It  is  whether  a  package  intended 
and  used  for  the  supplv  of  the  retail  trade  is 
an  "original  package,''^  within  the  protection 
of  the  interstate  commerce  cases.  We  held  in 
that  case  that  a  manufacturer  who  puts  up  his 
products  in  packages  evidently  adapted  for  and 
intended  to  meet  the  requirements  of  an  un- 
lawful retail  trade  in  another  state,  and  sends 
them  to  his  own  agent  in  that  state,  for  sale  to> 
consumers,  is  not  engaged  in  interstate  com- 
merce, but  is  engaged  in  an  effort  to  carry  on  a 
forbidden  business  by  masquerading  in  a  char- 
acter to  which  be  has  no  honest  title.  We  are 
not  dealing  with  the  legislative  question. 
Whether  the  trade  in  oleomargarine  is  injuria 
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OU8,  aDd  should  be  restricted,  is  a  question  that 
has  been  decided  for  us.  It  has  been  declared 
injurious.  It  has  been  placed  under  restric- 
tions. These  restrictions  oave  been  held  to  be  a 
yalid  exercise  of  the  police  power  both  bv  this 
court  and  the  Supreme  Court  of  the  iTnited 
6tates.  Our  question  is  whether  this  valid  re- 
striction can  be  enforced,  or  whether  the  trans- 
parent trick  of  putting  up  oleomargarine  in 
small  packages,  in  afiother  state,  so  that  it  can 
be  sold  at  retail  to  consumers  as  an  article  of 
food,  will  clothe  an  unlawful  retail  traffic  with 
the  coat  of  mail  belonging  to  honest,  legitimate 
interstate  commerce,  and  set  the  police  laws  of 
the  stale  at  defiance.  In  disposing  of  this 
question,  we  hold  as  follows:  (1)  The  character 
of  the  package,  whether  original  or  not,  19  a 
question  of  fact,  when  there  are  facts  to  be 
passed  upon,  bearing  upon  this  question,  and 
should  go  to  the  Jury.  (2)  It  is  a  question  of 
law  when  the  facts  are  agreed  upon,  or  pre- 
sented by  a  special  verdict,  as  in  this  case,  and 
should  l>e  decided  by  the  court.  (8)  It  is  fair 
10  presume  that  a  package  was  intended  bv 
him  who  devised  it,  for  the  purpose  for  which 
he  uses  it  in  his  own  business.  (4)  A  package 
devised  by  a  nonresident  manufacturer,  or  put 
up  by  him,  adapted  for  sale  at  retail  to  indi- 
vidual consumers, — such,  for  example,  as  a 
tiask  of  whiskey,  or  a  tub  or  pail  or  roll  of 
oleomargarine, — and  actually  sold  by  him  or 
bis  8 gent  to  the  consumer  for  use  aa  an  article 
of  food  or  drink,  in  violation  of  the  laws  of  the 
state  where  such  sales  take  place,  is  not  an 
*  'original  package"  within  the  meaning  of  the 
law  relating  to  interstate  commerce.  (6)  The 
punishment  of  such  sales,  under  the  police 
power  of  the  state,  is  not  an  interference  with 
the  powers  of  Ck>ngre88,  or  with  the  commerce 
between  the  states,  which  is  protected  by  the 
Constitution  of  the  United  States. 

Ths  judgment  U  reveraed,  and  Judgment  Is 

,  now  entered  on  the  special  verdict,  in  favor  of 

the  Commonwealth.    The  record  is  remitted 

that  sentence  may  be  imposed  according  to 

law. . 


sequent  erroneous  proceedings  upon  dlsooveriog 
that  a  transferee  claimed  an  interest  In  the  prop- 
erty covered  by  the  Judgment  Ueo,  which  are  In- 
stituted for  the  purpose  of  making  the  Judgment 
effective  against  him. 

(October  7,  ISOS.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Court  of  Common  Pleas  for  Bradford 
County  refusing  to  strike  off  a  Judgment  which 
had  been  revived  against  a  Judgment  debtor 
by  an  amicable  icire  facias  on  the  ground  that 
the  revival  had  been  abandoned  by  subsequent 
proceedings.    Affirmed. 

The  facts  are  stated  in  the  opinion* 

Jir,  Edward  Overton»  for  appellant: 

There  can  be  but  one  final  Judgment  in  any 
personal  action,  whether  founded  on  contract 
or  in  tort. 

(yjBfeal  V.  (yifeal  4  Watte  A  B.  130;  Wal- 
ton's Appeal,  158  Pa.  99. 

A  recovery  in  a  personal  action  is  a  bar  to  a 
recovery  in  proceedings  instituted  by  attach- 
ment, whether  defendant  does  or  does  not  file 
a  bond. 

Brenner  ▼.  Moyer,  98  Pa.  274;  MUler  v. 
Bohrer,  187  Pa.  884. 

A  scire  fadoM  to  revive  a  Judgment  and  a 
Judgment  thereon  are  a  bar  to  another  scire  far 
das  on  the  original  judgment. 

Custer  V.  Detterer,  8  Watts  &  S.  28;  Furt^t 
V.  Overdeer,  Id.  470;  Little  v.  Smyser,  10  Pa. 
881;  ZemsY.  Watson,  11  Pa.  260. 

By  issuing  his  scire  facias  the  plaintiff  af- 
firmed that  he  had  no  lien  by  virtue  of  his 
amicably  revived  Judgment  on  the  land  he 
sought  to  bind  by  his  scire  fadas  on  the  origi* 
nal  judgment. 

EMnsan  t.  Atlantic  dk  G.  WJB.  Cb.  66  Pa. 
160. 

A  plaintiff  may,  by  his  acts,  abandon  a  Judg- 
ment obtained  by  an  amicable  revival. 

Ramsey  y.  Linn,  2  Rawle,  281;  Blnfs  Case, 
9  Watts  &  B.  145;  Man  v.  Drexd,  2  Pa.  208; 
MeaeorCs  Estate,  4  Watts,  844;  Silverthom  v. 
Taumsend,  87  Pa.  267;  Misdmer  v.  EbersoU,  87 
Pa.  109;  MiddleUm  y.  Middleton,  106  Pa.  259; 
Sayer  v.  Schroeder,  2  Pennyp.  79;  Baum  v. 
Custer,  22  W.  N.  0. 145. 

Each  successive  writ  of  sdrefadae  to  revive 
a  Judgment  must  be  founded  upon  the  Judg- 
ment which  immediately  preceded  It  A  re- 
covery upon  a  writ  of  sdre  facias  is  a  bar  to 
any  subsequent  recoveiy  upon  the  original 
Judgment. 

uoUingwood  y.  Carson,  2  Watte  &  8.  220; 
Cvster  V.  Jktterer  and  Fursht  v.  Overdeer,  sur 
pra. 

The  plaintiff,  without  notice  of  the  convey- 
ance, can  issue  his  sdre  facias  on  the  new 
judgment,  and  then  brine  him  in  as  a  terre- 
tenant  so  as  to  bind  the  land. 

Wetmore  v.  Wetmore,  156  Pa.  507;  Sayer  y. 
Schroeder,  supra;  Little  v.  Smyser,  10  Pa.  881. 

The  Issuing  of  an  alias ^.  fa,  and  levy  upon 
the  same  property  first  levied  is  an  abandon- 
ment of  the  lien  of  levy  by  virtue  of  the  fi.  fa. 

Siltnthom  v.  Townaend,  Meaoon's  JBetats^ 
and  Missimer  v.  EbersoU,  supra, 

^ J?f^5"!°  ^?°®S"®?^r,'^^!i''?  *^^^®-  *^®'  ^^  I  >^ord  a  deed.    As  to  defense  against  revival  of 
fiote  to  Betz  V.  Snyder  (Ohio)  18  L.  R.  A.  285.  which   Judjrment,  see  also  Eoe  wold  v.  oSSi^ebjr^  ^ 
to  some  extent  touches  the  effect  of  f aUure  to  I  A.  678.     ^       *""  r^oe woia  v.  visen  lAeoj  » 
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Oeorge  LYON,  to  Use  of  Gustavus  CONKLIN 

V. 

J.  C.  CLEYELAKD,  Appt. 
(170  Pa.  6U.) 

1.  The  reylTal  of  a  Jndipnent  WLfgeAnat 
the  Judgment  debtor  is  effective  asasralnrt; 
the  grantee  In  a  deed  made  after  the  judgment 
but  before  the  revival,  of  which  the  judgment 

f  creditor  had  neither  actual  nor  constructive  no- 
tice prior  to  the  revlvaL 

£•  ProoeediniratoreTiweaJiidcriiientaa 
against  a  terre-tenant  after  receiving  no- 
tice that  he  hoid  a  secret  deed  to  the  property  at 
the  time  the  judgment  was  regularly  revived 
against  the  judgment  debtor  are  erroneous,  since 
he  is  bound  by  the  proceedings  against  the 
debtor. 

3.  The  revlTalbsr  amicable  scire  fkcias 
of  a  Judgment  is  not  abandoned  by  sub 
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The  abaodoDmeDtof  a  ietrefadattermiiuiXM 
to  virtae  to  prolong  a  lien. 

8  Trickett.  Liens,  p.  809. 

MettrB.  D«  A.  OTerton  and  J«  C.  Ini^ 
luuB*  for  appellee: 

Abandonment  is  absolute  relinquish ment. 
It  lochides  both  the  intention  to  alMindon  and 
the  external  act  by  which  the  intention  is  car- 
ried into  effect. 

1  Am.  &  £nff.  En&  Law,  -^  1. 

If  the  defendant  has  aliened  the  land,  his 
alienee  must  be  served  if  he  can  be  found,  and 
the  defendant  may  also  be  served. 

2  Fiah's  Troubat  &  Haly.  Pr.  p.  686;  Bey 


noMBAppeal,liyf.'S.QAm\Ram9eyY,  Linn.  Judj^ment  as  reviyed  by  the  amicable  bcitb 


»  Rawle,  230;  lAUU  y.  SmyBtr,  10  Pa.  881; 
Furtkt  T.  Owrdeer,  8  Watts  &  8.  470;  2tfrfiSY. 
Waimtn,  11  Pa.  200. 

If  the  Judgment  is  regularly  reyived  against 
defendant,  and  the  pldntiff  has  no  knowledge, 
actual  or  conatrucUye,  of  any  terre-tenant,  then 
the  lien  of  the  original  Judgment  is  continued 
and  preseryed  against  the  land  in  the  hands  of 
the  terre-tenant 

BueJ^t  Appeal,  100  Pa.  109;  F&rter  y.  Eiiek- 
cock.  08  Pa.  686;  Mdntodcer  y.  Haim,  110  Pa. 
468;  ffugheay.  T&rrence,  111  Pa.  611;  Wetmare 
▼.  Wdmare,  166  Pa.  607. 

And  while  the  lien  is  so  preseryed  a  cdre 
facuu  may  issue  on  the  original  judgment  to 
isyiye  it  against  the  terre-tenant. 

Furchi  y.  Overdeer,  lAUU  y.  Smycer,  ForUr 
y.  Hikhcock^  and  Ettghet  y.  Tarrence,  iupra. 

The  only  inquiry  is  whether  the  Judgment 
has  been  regularly  reyiyed  between  the  origi- 
nal parties,  and  no  distinction  is  made  be- 
tween a  reviyal  by  ccirBfadoi  and  by  the 
agreement  of  the  parties. 

Buei^c  Appeal,  100  Pa.  118. 

The  issuing  of  the  writ  of  ceire  faeiat  may 
be  dispensed  with  by  the  agreement  of  the 
parties  entered  amicably  in  the  case. 

2  Fish's  Troubat  A  Haly,  Pr.  p.  640;  Baum 
y.  Ouder,  22  W.  N.  0.  146;  P&rter  y.  Hitch' 
cock,  i»  Pa.  626. 

It  is  the  original  Judgment  that  is  to  be  re* 
yiyed  against  the  terre-tenant 

Porter  y.  Hitchcock,  98  Pa.  627;  Fareht  y. 
Owerdeer,  8  Watto  ft  8.  470;  LiiOe  y.  Bmyeer, 
110  Pa.  881. 

The  Judgment  on  the  amicable  ecire  faeiae 
in  this  case  oould  not  be  reyiyed  against  the 
terre-tenant,  as  she  was  not  a  party  to  it. 

Zenu  y.  Wateon,  11  Pa.  260;  lAtiU  y.  Bmy- 
«0r,  10  Pa.  888;  Vavidcon  y.  Thomtm,  7  Pa. 
188;  Wetmore  y.  Wetmare,  166  Pa.  607. 


with  his  title  to  any  one.  Upon  this  state  of 
facts,  the  plaintiff  applied  to  the  defendant  to 
reyiye  and  continue  the  lien  of  the  Judgment 
by  an  amicable  edre  fadae.  This  was  done, 
and  the  Judgment  of  reyiyal  duly  entered  on 
the  recoras  by  the  protbonotary.  Daring  the 
following  year,  Mrs.  Cleyelana  told  the  plain- 
tiff that  her  husband  hatl  conyeyed  the  farm 
to  her  by  a  deed  executed  by  him  prior  to  the 
reyiyal  of  the  Judgment  by  amicable  eeire 
fadaa  in  1801.  This  information  started  in 
the  mind  of  the  plaintiff  the  question  whether 
the  unrecorded  conyeyance  to  Mrs.  Cleveland 
would  affect  in  any  manner  the  lien  of  his 


WUlimaut  J.,  deliyered  the  opinion  of  the 
court: 

Thte  appeal  presents  an  interesting  question. 
It  cannot  be  said  to  be  definitely  settled,  but 
its  solution  will  be  made  comparatiyely  easy 
by  a  distinct  statement  of  it  end  of  the  facts 
on  which  it  arises.  The  plaintiff  is  the  holder 
of  a  Judgment  against  tne  defendant,  which 
was  entered  in  1886.  It  then  became  a  lien 
upon  a  yaluable  farm  owned  by  the  defendant, 
and  occupied  by  himself  and  his  family.  In 
1891  the  defendant  and  his  family  were  still  in 
possession  of  the  farm,  Without  visible  change. 
The  record  showed  the  title  remaining  in  him. 
There  is  no  allegation  of  notice,  actual  or 
constmctiye,  that  the  defendant  had  parted 

SOL.  RA.  26 


faeuu^  signed  only  by  the  defendant  He  seems 
to  have  assumed  that  this  question  must  haye 
an  afflrmatiye  answer,  and  to  have  turned  to  con- 
sider, in  the  next  place,  what  it  was  necessary 
for  him  to  do  in  order  to  preserve  the  lien  of 
his  Judgment  upon  the  farm  in  the  hands  of 
Mrs.  Cleyeland  as  terre-tenant  The  answer  to 
the  first  of  these  questions  will  dispose  of  this 
appeal,  and  of  the  appeal  of  Mrs.  Cleveland  in 
another  case  which  was  heard  at  the  same  time 
with  this  one.  Lyon  y.  Cleveland,  170  Pa.  62L 
We  are  to  inquire,  therefore,  what  effect  the  se- 
cret conyeyance  by  Cleveland  to  his  wife  had 
upon  the  lien  of  the  plain  tiffs  Judgment  upon 
the  farm  so  conyeyea. 

It  may  be  well  to  begin  this  inquiry  by  con- 
sidering Just  what  is  meant  when  we  speak  of 
the  lien  of  a  Judgment  upon  real  estate.  At 
common  law,  a  Judgment  was  not  a  lien  upon 
either  personal  or  real  estate.  We  have  no 
statute  that,  in  express  words,  makes  a  Judg- 
ment a  lien  on  land.  The  lien  is  not  an  inci- 
dent of  the  ludgment,  therefore,  but  the  result 
or  outgrowth  of  a  succession  of  statutes  sub- 
jecting land  to  seizure  and  sale  upon  execution 
process.  Accordingly,  it  has  been  uniformly 
held  that  a  Judgment  on  which  a  seizure  and 
sale  of  land  is  not  authorized  is  not  a  lien  on 
the  real  estate  of  the  defendant.  Beam's  Ap- 
peal, 19  Pa.  453;  Sehaffer  v.  CadtonlladerM  Pa. 
126.  Judgments  against  the  common  wealth, 
against  counties  and  townsliips,  against  mu- 
nicipal corporations,  and  against  canal  and 
railroad  com  pu  tties,  belong  to  this  class.  Writs 
oifi.fa.  for  the  seizure  and  sale  of  the  prop- 
erty of  the  defendant  do  not  ordinarily  i^sue 
upon  such  Judgments,  but  other  methods  of 
compelling  payment  areproyided  by  statute. 
When  the  right  to  seize  and  sell  land  in  satis- 
faction of  a  Judgment  does  exist,  it  must 
be  exercised  within  such  period  as  the  law 
giying  the  right  may  appoint  Formerly,  this 
period  was  a  year  and  a  day;  and,  if  this  was 
allowed  to  elapse,  the  plaintiff  was  required  to 
warn  the  defendant  by  a  writ  of  adre  fadae 
poet  annum  et  diem  before  be  oould  seize  the 
defendant's  land  in  satisfaction  of  his  lodg- 
ment While  the  right  of  seizure  lasted,  the 
Judgment  was  said  to  be  a  lien  on  the  defend- 
ant's real  estate.  When  the  right  of  seizure 
was  lost  by  lapse  of  time,  the  judgment  was 
said  to  haye  lost  its  lien. 

By  our  act  of  April  16, 1846,  the  plalntilTs 
right  to  seize  land  was  extended  from  a  year 
and  a  day  to  five  years  from  the  date  on  which 
the  Judgment  was  entered.  The  judgment  is 
therefore  said  to  be  a  Hen  for  fiye  years  from 
its  date  upon  all  the  real  estate  owned  by  the 
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defendant  at  that  time,  because  the  plalntifl 
mav  levy  upon  and  sell  such  real  estate  for  the 
collection  of  the  sum  due  him  on  his  Judgment 
at  any  time  within  five  yean.  It  the  five 
years  are  allowed  to  expire,  the  plaintiff  is  in 
the  same  situation  that  be  would  have  been  in 
under  the  old  law  limiting  his  ri^ht  to  execu- 
tion to  a  year  and  a  day.  His  nght  to  seize 
the  defendant's  land  is  lost  by  the  lapse  of  time; 
or,  in  other  y,  >:dR,  the  judgment  has  lost  its 
lien,  since  it  will  oot  support  execution  process 
until  regularly  revived.  The  revival  of  a 
Judgment  means  simply  a  new  award  of  exe- 
cution process  for  its  collection.  This  may  be 
had  by  means  of  a  writ  of  idre  facioi,  which, 
after  the  expiration  of  five  years,  is  in  effect  sr 
9cire  facias  quare  easecutionem  non.  If  Issued 
before  the  expiration  of  five  years,  it  is  a  mre 
facUu  to  revive  and  continue  the  lien  of  the 
iudgment  for  another  period  of  five  years. 
Juc^n^ent  of  revival  may  be  had  also  by  the 
consent  of  the  defendant  without  a  writ.  Such 
a  revival  is  known  as  an  * 'amicable  scire faciM** 
and  authorizes  the  prothonotary  to  enter  Judg- 
ment against  the  defendant  for  the  amount  due 
on  the  Judgment,  and  that  the  lien  of  the  Judg- 
ment be  extended  for  another  period  oi  five 
years.  This  judgment  may  be  again  revived 
as  often  as  the  lapse  of  time  may  require,  either 
amicabW  or  by  writ;  and  the  right  of  the 
plaintiff  (o  resort  to  the  real  estate  owned  by, 
the  defendant  when  the  Judgment  was  entered 
la  thereby  preserved.  The  last  Judgment  of 
the  series  is  that  by  which  the  amount  of  the 
plaintiff's  demand  is  ascertained,  and  his  right 
to  execution  therefore  determined.  The  sev- 
eral Judgments  that  precede  it  have  served  to 
preserve  the  plaintiff's  right  to  seize,  upon  ex- 
ecution process,  all  the  real  estate  that  could 
have  been  seized  under  the  original  Judgment; 
or,  in  other  words,  they  have  continued  the 
lien  of  the  judgment  upon  the  lands  that  were 
originally  subject  to  it.  But,  being  more  than 
five  years  old,  they  will  not  support  execution 
process,  and  have  ceased  to  have  any  signifi- 
cance except  as  supports  to  the  last  of  the 
series,  and  to  process  issued  upon  it.  When 
the  defendant  in  the  judgment  sells  land,  the 
purchaser  is  bound  to  take  notice  of  the 
record.  The  record  informs  him  of  the  exist- 
ence and  amount  of  the  Judgment;  and  the 
law,  which  he  is  also  bound  to  know,  informs 
him  that  the  land  he  is  buying  is  subject  to 
seizure  and  sale  for  the  payment  of  the  judg- 
ment at  any  time  within  five  years,  if  he 
takes  possession  of  the  land  or  records  his  deed, 
the  plaintiff  is  bound  to  take  notice  of  his  situ- 
ation as  a  terre-tenant,  and  thereafter,  upon  the 
revival  of  the  lien  of  bis  judgment,  to  give  the 
terre-tenant  notice.  Armington  v.  Rau,  100 
Pa.  165. 

If  the  purchaser  does  not  record  his  deed  or 
take  possession,  but  leaves  the  defendant  in  un- 
disturbed possession  of  the  land  so  that  the 
plaintiff  has  no  knowledge  of  the  conveyance, 
actual  or  constructive,  be  does  not  become  a 
terre-tenant  of  the  land,  and  has  no  interest 
therein  of  which  the  plaintiff  can  take  notice. 
As  between  himself  and  his  vendor,  he  may 
have  a  good  title;  but  as  to  the  lien  creditor 
he  has  none,  because  the  conveyance  to 
birn  is  and  remains  a  secret  one,  while  the  ven- 
dor is  permitted  to  remain  in  possesoion  in  the 
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same  manner  as  before  the  secret  conveyance 
was  made.  Under  such  circumstances,  the  re- 
vival of  the  Judgment  against  the  defendant  is 
all  that  ia  possible  to  the  creditor,  and  it  will 
continue  the  right  to  seize  and  sell  the  real  estate 
which  wassubject  to  seizureunder  the  preceding 
Judgmentor  Judgmentsof  theseries.  Itcanmake 
no  difference  whether  the  Judgment  of  revival 
is  obtained  by  means  of  the  writ  of  sdrefacitu 
regularly  issued  or  by  an  amicable  «etr«/a4»a«. 
It  is  a  judgment  against  the  defendant  who 
was  the  owner  of  the  land  when  the  Judgment 
was  entered,  and  who  remains  so  to  ail  appear- 
ances, and  as  to  all  means  of  knowledge  open  to 
the  creditor.  If  the  creditor  or  the  purchaaer 
must  lose,  and  if  both  of  them  may  be  said  to 
be  innocent  parties,  then  the  loss  must  fall  on 
him  whose  neglect  to  give  notice  baa  oc- 
casioned the  omission  or  failure  complained 
of;  but  if  the  purchaser  records  his  deed,  or 
enters  into  the  actual  possession  of  the  land,  he 
becomes  a  holder  of  the  land  bound  by  the  Judg- 
ment,—a  terre-tenant,-*of  whoee  position  and 
interest  Uie  Judgment  creditor  is  bound  to  take 
notice  at  his  peril.  If  thereafter  the  plaintiff » 
in  a  Judgment  against  the  vendor,  disregarda 
the  positton  of  the  terre-tenant,  and  revives 
his  Judgment  without  legal  notice  to  him,  he 
will  lose  his  lien,  as  to  the  lands  bo  acquired 
by  the  terre-tenant,  at  the  end  of  five  years 
from  the  time  when  the  notice  of  the  tene- 
tenantTs  titie  can  be  brought  home  to  bloL 

It  remaina  to  apply  these  principles  to  the 
facts  of  this  case.  The  Judgment  held  by 
Gonklin  was  entered  against  Cleveland  in  1886. 
The  defendant  then  owned  the  farm  on  which 
he  lived,  and  the  Judgment  became  a  lien  upon 
it.  In  1891  the  state  of  the  record  and  of  the 
possession  remained  the  same  as  in  1886L  The 
plaintiff,  having,  therefore,  no  notice  of  any 
change  in  the  tide,  revived  his  judgment  by  an 
amicable  icire  facias,  signed  by  the  defendant. 
This  Judgment  of  revival  continued  the  right 
of  the  plamtiff  to  execution  against  all  the  landa 
previously  bound  by  the  Judgment  entered  in 
1886;  in  other  words,  it  oontinued  the  lien  of 
the  Judgment  upon  all  such  lands  against  the 
defendant  and  all  persons  claiming  under  him 
by  means  of  any  secret  conveyance.  Mrs. 
Cleveland  held  such  a  conveyance.  She  was 
bound  to  know  of  the  Judgment  and  its  lien 
upon  the  farm.  Bhe  was  bound  to  know  that» 
if  she  expected  to  assert  the  rights  of  a  terre- 
tenant,  it  was  her  duty  to  make  her  title  pub- 
lic, 80  that  the  plaintiff  could  be  fixed  with 
notice  of  it.  She  did  nothing.  The  plaintiil 
did  the  only  thing  possible  for  him, — he  re* 
vived  his  judgment  i^inst  the  defendant;  and 
we  have  no  doubt  that  the  revival  bound  the 
land,  as  to  any  interest  acquired  bv  Mrs.  Cleve- 
land, Just  as  completely  as  it  would  have  done 
if  she  had  Joined  in  the  agreement  with  her 
husband.  This  revival  continued  the  Hen  of 
the  Judgment  for  five  years  from  the  date  of 
its  entry,  and  the  subsequent  recording  of  a 
deed,  or  notice  given  in  any  other  manner, 
could  have  no  retroactive  operation.  This, 
then,  was  the  situation  when,  in  1898,  Mrs. 
Cleveland  gave  the  plaintiff  notice  that  she 
held  a  deed  for  the  fn'm,  which  had  been  ex- 
ecuted before  the  entry  of  the  Judgment  upon 
the  amicable  scire  facias.  This  notice  did  not 
affect  the  lien  of  the  Judgment  in  the  alightesl 
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degree.  It  gmve  her  no  rights  as  a  terre-teDant, 
except  sach  as  hegan  at  that  time.  The  plain- 
tiff and  the  lien  of  hie  Judgment  stood  after 
the  notice  was  given  just  as  they  stood  before. 
There  was  no  reason  for  takinff  any  precau- 
tionary steps,  or  making  anv  effort  to  bring 
Hrs^  Cleveland  on  the  record,  until  it  became 
necessary  to  revive  the  Judgment  again  against 
the  defendant  The  plaintiff  seems  to  have 
reached  an  opposite  conclusion.  He  at  once 
issued  a  scire  facia$  on  the  original  Judgment, 
which  was  at  the  time  more  than  five  years  old, 
and  named  Mrs.  Cleveland  therein  as  a  terre- 
tenant.  This  was  not  only  unnecessary,  but  it 
was  wholly  unauthorized.  The  defendant 
took  defense  on  the  ground  that  the  Judgment 
had  been  once  regularly  revived  as  against  bim, 
and  that  he  was  not  liable  to  a  second  Judgment 
for  the  same  cause  of  action.  Mrs.  Cleveland 
took  defense  on  the  ground  that  the  lien  of 
the  judgment  of  1888  had  been  lost  by  lapse  of 
time,  and  could  not  be  revived  against  her. 
The  court  below  overruled  the  defense  set  up 
bv  the  defendant;  disposed  of  Mrs.  Cleveland's 
allegation  that  as  to  her  the  judgment  of  1886, 


havine  ceased  to  be  a  lien,  would  not  sappoft  flie 
scire  judiu,  by  admitting  evidence  to  show  the 
continuance  of  the  lien  against  the  defendant, 
and  then  rendered  Judgment  against  both.  This 
was  an  error.  The  writ  should  not  have  been 
issued.  Having  been  issued,  the  court  should 
have  refused  to  enter  judgment  upon  it  against 
either  of  the  defendants.  The  plaintiff  needed 
no  help  until  it  should  become  necessary  to  re- 
vive his  judgment  again.  When  that  time 
comes,  he  wiU  issue  hit  writ  of  scire  faeiae, 
naming  Mrs.  Cleveland  as  terre-tenant;  but  he 
will  proceed  upon  the  Judgment  entered  upon 
the  amicable  skre  facias  in  1891,  which,  as  we 
have  seen,  binds  the  land  as  well  in  the  hands 
of  Mrs.  Cleveland,  upon  the  facts  of  this  case, 
as  hi  the  hands  of  her  husband.  But  the  error 
into  which  the  plaintiff  and  the  court  below 
fell  was  not  in  this  case,  but,  as  we  have  said, 
in  the  action  brought  by  sdre facias  against  the 
defendant  and  his  wife,  as  terre-tenant  on  the 
orisinal  judgment  entered'  in  1886. 

The  judgment  appearing  upon  Ms  rsegti  i» 
thertfcre  qfflrmstU 
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1.  Eridenee  of  oeenrrenoeB  tlie  Mune 
da^ bfat flooie  hoombelbre  a  fktalaf^ 
fraw  fs  admiSBlble  in  a  prosecution  for  murder, 
on  the  qaestloD  of  aelf-defease.  where  they  were 
a  part  of  the  same  ooourrenoes  that  culminated  in 
the  killing,  and  tend  to  enlighten  the  Jury  as  to 
the  mental  attitude  of  the  men  toward  each  other 
at  the  time  of  the  affray. 

2.  The  refnaal  of  Inatriietloiui  as  to  the 
righto  of  a  finder  In  reispect  to  the 
property  found  is  reverrible  error  in  a  pros- 
ecution against  him  for  murder,  in  which  he 
pleads  self-defense  and  the  evidence  shows  that 
the  homicide  oeouned  while  he  was  attempting 
to  enforce  a  right  to  possession  as  against  the 
owner,  when  both  men  used  firearms,  since  such 
tBstroctionB  are  necessary  to  enable  the  Jury  to 
determine  which  was  first  in  the  wrong. 

Z*  Tlie  duty  to  refk»aln  from  ktlltng  a 
mere  treepaeaer  is  not  limited  to  cases  where 
the  trespass  is  committed  in  a  peaceable  manner. 

4*  That  an  attempt  to  Idll  or  infliet 
great  bodily  harm  is  made  in  reslat- 
Inif  a  forelUe  treapasa  against  personal 
property  does  not  deprive  the  person  assaulted 
Off  the  right  to  kill  his  assailant  without  retreat. 
Ing  and  declining,  or  making  known  to  his  ad- 
Tersary  his  wUlingness  to  decllnctbe  strife,  where 
tiie  assault  is  so  sudden  and  perOous  as  to  render 
retreat  and  declination  impoealbie;  but  as  be  is 
the  first  wrongdoer,  although  his  wrong  does 

KosB.— Ayery  Important  question  as  to  self- 
defense  is  decided  in  the  above  case.  On  the 
aeneral  sab)eot«  see  a  brief  noU  to  Drysdale  r, 
8tate(Ga.}6L.B.A.«L 
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not  Justify  the  attaok  npon  him,  he  most  retreat 
and  decline  the  combat,  if  possible,  before  ra- 
sorOng  to  the  killing  of  his  adversary. 
6.  Retreat  Is  not  an  e— en  tie! 
tlon  of  the  rifl^ht  of 
onaly  a— mnited  wtthont 
proToeatioa  to  kill  hJaaawHllant,  if  the  assault 
IS  sudden  and  the  danger  great  or  apparentlj 
great;  and  he  may  under  sooh  olroomstaooes  pur- 
sue and  slay  his  adyersaiy  If  apparently 
sary  for  his  safety. 


■elf  agalnet  adeadly  return  awmnlt  by 

the  latter,  until  he  has  in  good  faith  declined  the 
strife  and  fairly  made  known  to  the  latter  hla 
willingness  to  do  so,  and  the  Imminence  of  Ida 
danger  does  not  relieve  him  of  the  neoesrity  oC 
so  decUniDg  before  availing  himself  oC  the  light 
of  self-defense. 

7.  A  first  Iblonions  aesallaat  may  Justi- 
fiably kill  his  adversary*  if.  after  in  good 
faith  withdrawing  from  and  decUntag  further 
comlMit.  and  fairly  making  known  sooh  purpose 
to  his  adversary,  the  latter  forces  a  new  oomhat 
npon  him. 

8*  A  requested  instmetion  in  a  criminal 
action,  which  requires  the  iury  to  be  convinced 
to  **an  absolute  moral  certainty**  before  oonvki> 
tlon,  is  properly  refused. 

9*  The  elimination  from  a  requested 
instmetion  of  defendant  in  aorlminal  trial,  of 
the  direction  to  find  the  defendant  not  goilty  if 
the  jury  find  the  facta  hypothesised  in  the  in- 
struction, is  not  reversible  error,  although  It  Is 
the  better  practice  to  add  such  conclusion  to 
each  iDStructlon  which  warrants  It. 

(October  9,  IBBB,) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  Humboldt  Ooon^ 
convicting  him  of  murder.    BsfMrsed. 
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The  facto  are  stated  in  the  opinion. 

Mesiri.  Chamberlin  Sb  WhAeler*  for  ap- 
pellant: 

Hecker  on  flndiDg  and  taking  charge  of  the 
horses  became  invested  with  the  rights  and 
obligations  of  a  depositary  for  hire. 

Civil  Code,  g  1864. 

Hecker  bad  a  lien  on  the  horses. 

Civil  Code,  §  8051. 

This  lien  could  be  extinguished  only  by  a 
voluntary  restoration  of  the  horses  to  their 
owner. 

Civil  Code,  g  2918;  Paimiag  ▼.  Doutriek,  00 
Cal.  164,  48  Am.  Bep.  245;  WaleottY.  Keith, 
22  N.  H.  196;  Bmley  v.  Ba$e.  67  Iowa,  661. 

Where  one  who  finds  lost  property  is  wrons- 
f  uUy  deprived  of  its  possession,  he  may  regain 
possession  of  it,  and  upon  so  doing  his  lien 

8  Storv,  Cont.  6th  ed.  p.  288,  notes. 

The  judge  must  charge  the  Juiy  on  any 
points  pertment  to  the  issue,  if  requested  by 
either  party. 

Penal  Code,  g  1008,  sobeec.  6;  Hayne,  New 
Trial  A  Appeal,  g  120:  Stantim  v.  A-eneh,  88 
Cal.  194;  Benedict  t.  Eoggin,  2  Cal.  886;  Bbo- 

Sle  V.  Payne,  8  Cal.  841;  Janee  t.  State  (Tex.) 
6S.W.Bep.l082;  Parker Y,8tate,lWlTid.2^. 

The  Jury  were  told  what  were  the  rights  of 
the  paities  if  the  defendant  was  guilty  of  com- 
mitting a  trespass  in  a  peaceable  manner. 

Trespass  in  its  usual  legal  acceptation  la  a 
wrong  done  with  force  to  tne  person,  property, 
or  rights  of  another. 

Bouvier,  Law  Diet.  26  Am.  A  Eng.  Enc. 
Law,  p.  570. 

Where  the  trespass  is  forcible,  against  per- 
sonal propertv,  an  owner  may  resist  it,  but  he 
la  not  justifiea  in  killing  the  trespasser. 

GarroU  v.  State,  28  Ala.  28,  68  Am.  Dec. 
282;  26  Am.  A  Bug.  Enc.  Law,  p.  672. 

If  Hecker  in  his  endeavor  to  secure  the  horse 
committed  only  a  mere  trespass,  and  BUey  had 
shot  and  kilM  htm,  Riley  would,  most  as- 
suredly, have  been  guilty  of  murder. 

State  V.  Donpe$t  14  Mont  70;  StaU  t.  Tar- 
ter, 26  Or.  88. 

The  owner  of  personal  property  may  resist  a 
trespass  thereto,  out  not  to  the  extent  of  taking 
the  trespasser's  life. 

PoiDere  v.  People,  42  BL  App.  427;  Bownan 
T.  State  (Tex.)  21  8.  W.  Bep.  48;  Crawford  v. 
SHaU,  90  Ga.  701;  State  ▼.  Smith,  12  Mont 
878;  CaUieoatte  v.  State  (Tex.)  22  S.  W.  Bep. 
1041;  People  v.  Flanagan,  60  CaL  8,  44  Am. 
Bep.  62;  People  v.  OampbOl,  80  Cal.  812;  9 
Am.  A  Eng.  Enc.  Law,  p.  608;  State  y,  Perigo, 
70  Iowa,  667. 

A  person  in  the  exercise  of  the  right  of  self- 
defense  not  only  has  the  right  to  stand  his 
ffround  and  defend  himself  when  attacked  but 
he  mav  pursue  his  adversary  until  he  has  se- 
cured himself  from  danger. 

State  V.  Thompum,  461ja.  Ann.  969;  Conner 
Y.  State  (Miss.)  18  8o.  Bep.  984;  1  East,  P.  C. 
271;  Luby  v.  Com,  12  Bush,  1;  EoUovoay  t. 
Cotn,  11  Bush,  844;  Bohannon  T.  Com,  8  Bush, 
481,  8  Am.  Bep.  474;  Carieo  v.  ConK.  7  Bush, 
124;  Toung  v.  Com.  6  Bush,  812;  Philipe  v. 
Com,  2  Duv.  828,  87  Am.  Dec.  499;  Pond  y. 
People,  8  Mich.  160;  Weet  v.  State,  2  Tex.  App. 
460;  2  Starkie,  Et.  968;  9  Am.  A  Eng.  Enc 
Law,  p.  605. 

80L.B.  A. 


A  man  may  stand  his  ground  and  kill  one 
who  is  attempting  to  kill  or  inflict  upon  him 
great  bodily  bann.  Ajid  this  he  may  do,  even 
though  he  might  more  readily  hare  secured 
his  safety  by  flight 

PeopU  T.  Te  Park,  62  CaL  208;  People  t. 
Boberteon,  67  Cal.  660. 

Meeen.'Jj.  M.  Bumell,  and  W.  F.  Ftts- 
Mrald*  Attorney  Qeneral,  and  Cluurles  H. 
7aekaoii*  Second  Deputy  Attoney  Qeneral* 
for  respondent: 

Under  no  circumstances  could  Hecker  com* 
mit  a  felony  in  the  protection  of  his  Hen.  Ha 
could  not  resort  to  killing  or  the  oommiaBioii 
of  a  felony  for  the  protection  of  his  lien. 

Pb(^  y.  Dunne,  80  Cal.  84;  Penal  Code, 
g  197,  subsec.  2;  Pieple  y.  Flanagan^  60  CaL 
8,  44  Am.  Bep.  62. 

Mere  words,  no  matter  how  ontrageooi^ 
would  not  excuse  the  killing. 

People  T.  Turl^,  50  Cal.  469;  Pu^  t.  But- 
ler, 8  Cal.  485;  Wharton,  Crim.  L.  86a 

Abstract  and  irrelevant  instructions  should 
not  be  given. 

Peopu  V.  Turk^,  eupra;  People  ▼.  McOaul^^ 
1  Cal.  879;  People  v.  Boberte,  6  Cal.  214;  Peo- 
ple y.  Eonehell,  10  Cal.  88;  Peoj^  t.  Vineente, 
Sanehee,  24  Cal.  17;  People  y.  Twreott,  66  CaL 
126;  Poyj^  ▼.  Gray,  66  Cal.  271:  Fovjier  ▼. 
Smith,  2  Cal.  89;  Eldridge  t.  Caiodl,  4  Cal.  88; 
HireMerg  y,  Strattee,  64  CaL  272. 

A  ludge  may  suggest  the  advlsabili^  of 
bringing  in  a  verdict  thus  and  thus,  but  be 
may  not  command  or  so  instruct  a  Jurv,  and 
they  need  not  obey  his  injunction  if  he  does  so 
command  them. 

Petmle  y.  Horn,  70  CaL  17;  Penal  Code, 
8  1118;  People  y,  Jenneee,  6  Mich.  806;  HamU- 
ton  T.  People,  29  Mich.  178;  People  v.  QarMiU^ 
17  Mich.  9, 97  Am.  Dec  162;  Ae^^  v.  SehweU^- 
er,  28  Mich.  801. 

Anything  so  connected  with  the  crime  in 
point  of  time  and  character  as  to  explain  how 
and  why  it  was  committed  is  a  part  of  the 
retgeetm. 

People  V.  Irwin,  Tt  CaL  486;  Peopie  ▼.  JM- 
itm,  86  CaL  421;  iV0y9l0  V.  O'SHtfJi,  78  Cal.  4U 


.w,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant,  Hecker,  was  tried  for  the 
murder  of  one  Fktrick  Biley,  and  by  the  Jniy 
found  guilty  of  murder  in  the  second  degree. 
The  killing  was  admitted,  but  it  was  claimed 
10  have  been  done  In  self-defense. 

It  appeared  by  the  evidence  that  Biley  ped- 
dled wares  through  the  country,  using  for  the 
gurpose  a  two-horse  team  and  wagon.  He 
ad  camped  near  the  farm  house  of  one  Brice- 
land,  and  turned  his  hones  into  Brioeland's  in* 
closure.  From  this  tbev  strayed,  and  were  lost 
in  the  hills.  They  had  been  gone  for  several 
days  when  Biley,  who  had  been  in  vain  pur- 
suit of  them,  met  Hecker,  and  offered  to  give 
him  $10  if  he  would  find  and  return  thenu 
Hecker  was  an  old  resident  of  the  vicinity^ 
and  owned  a  sheep  range,  which  was  contigu- 
ous to  the  land  of  Briceland.  He  searched  for 
the  horses  that  day,  and  found  them,  put  them 
in  his  corral  over  night,  and  the  next  morning 
proceeded  vrith  them  to  Briceland's.  Biley 
was  away  at  the  time  of  his  arrival,  and  Hecker 
either  made  a  voluntary  surrender  of  the  h 
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to  Mrs.  Riley,  who  put  them  in  Briceland's 
barn,  as  was  claimed  by  the  People,  or,  as  was 
contended  by  the  defense,  they  were  pnt  there 
by  Mrs.  Rfley  for  Hecker,  who  thus  still  re- 
tained oonstructiTe  possession  of  and  a  HeD 
upon  them  for  the  promised  reward  of  $10. 
The  point  \a  one  in  dispute.  Hecker  rode  on 
to  the  little  town  of  Brioeland,  and  passed  the 
day  in  waiting  for  Riley.  He  did  not  see  him, 
and  went  home.  The  next  day  he  returned  to 
town,  and  met  Rilev  about  11  o'clock  in  the 
mominir.  Riley  called  him  to  one  side,  and 
the  finding  of  the  hones  was  discussed.  There 
having  been  no  one  else  present  at  that  inter- 
yiew,  the  only  account  of  it  is  Becker's.  But 
it  appears  from  other  evidence  that  Riley  sus- 
pected that  his  horses  had  been  taken  and  se- 
creted in  the  hills  in  expectation  of  a  reward, 
and  the  promptness  with  which  Hecker  found 
and  returned  them  seems  to  have  confirmed 
him  In  his  suspicion,  and  created  the  convic- 
tion that  Hecker  had  purioined  them.  There 
was  no  question  but  that  Riley's  suspicions 
were  unfounded  and  unjust  It  was  in  evi- 
dence that  Riley  said  he  would  kill  the  man 
who  stole  his  horses.  Hecker  testified  that  Ri- 
ej  accused  him  of  stealing  the  horses,  and  re- 
fused to  pay  him  any  money  for  their  recov- 
ery. The  men  parted.  Hecker  returned  to 
the  store  and  saloon,  and,  after  thinking  and 
talking  the  matter  over,  as  he  says,  concluded 
he  would  take  the  horses  from  Briceland's  barn, 
and  put  them  elsewhere  until  he  was  paid. 
Hecker  was  a  cripple;  Riley,  a  powerful  man. 
Hecker  armed  himself,  thinking  that  Riley 
would  be  at  Briceland's,  and  knowing  that 
"he  would  be  trying  to  get  a  row."  Amving 
at  Briceland's  a  little  after  noon,  Hecker  found 
but  one  horse,  the  other  having  been  ridden  off 
by  Sam  Pollock,  who  had  gone  to  find  Riley, 
and  tell  him  the  search  was  at  an  end.  Heck- 
er  took  possession  of  the  animal,  and  led  it 
from  the  stable.  Riley  saw  him,  and  came 
forward,  calling  to  him,  and  forbidding  the 
ad.  Hecker  half  drew  his  pistol  from  the 
bosom  of  his  shirt,  and,  in  turn,  told  Riley  to 
idvance  no  further.  Riley  answered  that  he 
was  ananned,  and  turned  out  his  pockets  in 
proof;  and  a  second  time  the  two  men  psrted, 
Hecker  leading  away  the  horse.  He  returned 
with  it  to  the  town,  where  he  spent  the  after- 
noon discussing  his  grievance.  As  was  shown, 
he  used  some  loose  talk  and  indulged  in  some 
tbreals:  He  would  not  let  Riley  beat  him  out  of 
his  money;  he  would  have  the  money,  or  would 
have  Riley's  blood,-- while,  to  add  to  the  bitter- 
ness of  the  matter,  he  was  informed  ihaX  Riley 
had  gone  off  tc  procure  his  arrest  for  stealing 
the  horses.  This  information  was  brought  to 
him  by  men  whom  he  had  sent  to  see  Riley  to 
fix  up  the  matter,  telling  them  that  he  wanted 
no  f  uaa,  and  to  take  what  they  could  get  and 
settle  it  for  him.  So  the  time  passed  until 
about  half  past  6  of  this  July  afternoon,  when 
Hecker  espied  Pollock  riding  by  on  the  other 
horse.  Hecker,  who  was  himself  then  mounted, 
hailed  him,  and  demanded  the  horse,  believing, 
as  he  testified,  that  he  "had  to  have  both  horses 
in  order  to  make  the  lien  good."  Pollock  de- 
clined to  surrender  the  animal,  saving  he  would 
put  it  where  he  got  it;  and  so  Hecker  rode  on 
once  more  to  Briceland's,  and  to  the  fatal  meet- 
ing with  Rfl^.    As  the  two  men  rode  up  to 
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the  stable,  Riley  came  forward  to  take  his 
horse.  Pollock  dismounted.  Riley  started  to 
remove  the  saddle.  Hecker  leaned  forward  to 
seize  the  bridle.  There  was  a  struggle  for  pos- 
session, and  then,  by  the  evidence  for  the  Peo- 
ple, Hecker  drew  his  pistol,  and  with  it  struck 
Kilev  over  the  head,  and,  as  he  staggered  back, 
firea  at  him.  Hecker's  account  Is  that  he 
spurred  his  horse  that  he  might  seize  the  oth- 
ers bridle:  that,  as  bis  horse  sprang  forward, 
her  fore  shoulder  struck  Rilev,  and  staggered 
him.  "When  I  broke  his  hold,  he  ran  right 
back,  and  had  his  hand  twisted  to  pull  his 
pistol,  and  at  last  he  pulled  his  pistol  out.  and 
pointed  at  me,  and  i  saw  him  shut  his  eye 
to  pull  the  trigger;  and,  lust  as  he  was  about 
to  pull  the  trigger,  I  threw  myself  out  of 
the  saddle  like  that  [shows]  over  the  side  of 
my  horse,  and  grabbed  my  pistol  at  the  same 
time;  and,  as  I  raised  mine  up,  he  ha^l  his  pis- 
tol up,  and  we  both  shot  about  the  same  time. 
If  an V thing,  he  shot  a  little  before  I  did." 
The  defendant  was  riding  a  nervous  two  jew 
old  colt,  using  a  "hackamore"  in  lieu  of  bridle, 
and  at  the  shooting  she  either  bolted,  or,  as 
Hecker  says,  he  started  her  to  go  around  Brice- 
land's house,  and  get  out  of  the  way.  Riley 
fired  again  at  him  as  he  went.  At  some  bee- 
hives, Hecker  reined  up,  and  the  two  men  ex- 
changed shots.  Hecker  then  rode  on  in  an- 
other direction,  to  a  place  in  the  yard  where 
there  were  four  stumps,  having  abandoned,  as 
he  says,  his  first  intention  to  pass  around  Brice- 
land's house,  and  endeavoring  to  get  away  by 
another  route,  or.  as  the  People  claim,  coming 
back  to  engage  Riley  at  closer  quarters.  Ri- 
ley ran  towaras  a  granary,  calling  upon  one  of 
the  bystanders,  of  whom  there  were  several, 
to  lend  him  his  pistol,  and  to  his  wife  and 
daughter  to  go  to  the  wagon  and  bring  him 
more  cartridges.    Whether  Riley  ran  to  the 

nary  to  escape  further  combat,  or  whether 
esigned  to  use  it  as  a  shield  that  he  might 
fire  with  more  security  upon  Hecker,  is  dis- 
puted. .  Near  the  granary,  and.  as  Riley  was 
about  to  pass  a  corner  of  it,  there  was  shoot- 
ing, and  Riley,  struck  through  the  heart,  ran 
a  few  yards,  and  fell  dead. 

Nothing  of  the  foregoing  narrative  is  to  be 
taken  as  expressing  uie  views  of  this  court 
upon  the  weight  of  the  evidence.  That  con- 
sideration is  not  before  ua  The  account  is 
designed  to  throw  into  prominence  the  claimi 
made  by  prosecution  and  defense  for  the  bet- 
ter understanding  of  tiie  propositions  of  law 
which  we  are  called  upon  to  consider. 

The  first  complaint  of  defendant  is  that  the 
court  erred  in  admitting  testimony  as  to  the 
occurrences  at  the  meeting  between  himself 
and  Riley  at  noon  of  the  day  of  the  affray. 
But  this  complaint  is  not  well  founded.  Heck- 
er's  plea  was  self-defense.  Whether  Hecker 
was  wiUiin  or  without  his  legal  rights  in*  seek- 
ing to  gain  possession  of  the  horses,  whether 
he  or  the  deceased  first  committed  a  felonious 
assault,  were  disputed  questions  for  the  jury's 
determination.  The  attempt  to  retake  the  firet 
horse,  though  separated  in  time  from  the  tak- 
ing of  the  second,  was  a  part  of  the  same  oc- 
currence and  transaction  which  led  up  to  and 
culminated  in  the  fatal  affray.  The  recovery 
of  the  firat  horse,  and  the  manner  of  it,  the  con- 
duct of  Uie  two  men  upon  that  occasion,  their 
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previous  difficulty,  their  threats  against  each 
other, whether  communicafed  or  not,  all  tended 
to  eoligbten  the  jury  as  to  the  mental  attitudes 
of  the  men  towards  each  other  at  the  time  of 
the  affray,  and  thus  to  assist  in  determining  the 
disputed  question  as  to  which  in  fact  first  pat 
himself  in  the  wrong,  and  which  first  made  a 
felonious  assault  upon  the  other;  for  only  by 
so  determining  could  the  jury  justly  decide 
upon  the  defendant's  plea.  FiBopU  v.  Lyons, 
110  N.  r.  618;  8iate  v.  Perigo,  70  Iowa,  667; 
Monroe  v.  State,  5  €ki.  85;  Williams  v.  State, 
8  Heisk.  876:  State  ▼.  ZdUrs,  7  N.  J.  L.  265; 
Keener  v.  SlaU,  18  Ga.  194,  68  Am.  Dea  269; 
State  7.  TaHer,  26  Or.  88. 

But  having  admitted,  and  properly  admit- 
ted, this  evidence,  the  court  erred  in  refusing 
to  ffive  the  instructions  asked  by  defendant 
(defendant's  proposed  instructions  14 os.  7,  8, 
and  9)*  defining  the  rights  of  a  finder  of  lost 
property  to  compensation  for  its  care  and  pres- 
ervation and  to  any  promised  reward,  the  na- 
ture of  his  lien  upon  it,  and  how  such  lien 
could  be  lost  or  extinguished.  It  is  conceded 
by  tho  prosecution  that  these  instructions  cor- 
rectly embody  the  law,  but  it  is  contended  that 
they  were  properly  refused  as  irrelevant.  This 
contention  cannot  be  upheld.  One  of  the 
questions  of  primary  consideration  for  the  jury 
was.  Which  of  the  two  men  was  the  aggressor 
at  the  time  of  the  fatal  affray,  which  ^of  the 
two  first  overstepped  the  boundaries  of  the 
law,  which  of  the  two  first  trespassed  upon 
the  legal  rights  of  the  other,— in  short,  which 
of  the  two,  by  his  acts  and  conduct,  first  put 
himself  in  the  wrong?  For  it  is  obvious  that 
the  determination  of  this  must  throw  a  fiood 
of  light  upon  the  other  question,  second  in 
consideration  but  first  in  importance,  namely, 
whether,  at  the  time  the  defendant  first  fired, 
he  was  acting  in  self-defense. 

The  opposing  claims  of  counsel  upon  this 
evidence  have  TOen  suggested.  Upon  the  one 
hand  it  was  argued  that  defendant,  after  volun- 
tarily surrendering  his  possession  of  the  horses, 
and  so  extinguishing  his  lien,  came  with  a  law- 
less hand  to  retake  them  from  their  owner, 
prepared  for  this  end  to  do  murder  if  resisted; 
and  that  this  motive  dominated  bis  conduct  in 
the  meeting  at  noon  and  the  fatal  later  one. 
Upon  the  other  hand,  it  was  argued  that  the 
surrender  of  possession  had  been  in  voluntary 
and  that,   consequently,  defendant's  right  to 


possession  still  existed  even  against  the  owner, 
that  his  intent  was  therefore  proper,  and  his 
purpose  lawful.  The  absence  of  instructions 
upon  these  questions  of  law  left  the  jury  with- 
out rudder  or  compass.  The  true  rule  for 
measuring  the  acts  of  the  parties  not  having 
been  given  them,  each  was  at  liberty  to  set  up 
his  own  independent  standard,  and  approve  or 
condemn  in  accordance  with  it.  The  rtfumU 
to  give  these  instructions  thus  eonsHtuted  reversi- 
ble error.  People  v.  Taylor^  86  Cal.  256;  Peo- 
ple V.  Kerfer^  66  CaL  282;  Peo]^  v.  Fice,  97 
OaL469. 

The  court  gave  an  instruction  prepared  by 
defendant  after  modification.  That  instruc- 
tion is  as  follows,  the  modification  complained 
of  being  the  italicized  phrase  inclosed  in 
brackets:  "I  charge  you  that  the  law  does  not 
permit  the  taking  of  human  life  or  the  inflic- 
tion of  great  bodily  harm  in  the  resisting  of 
a  mere  trespass  against  personal  property. 
Therefore,  in  the  present  case,  should  you  find 
from  the  evidence  that  defendant  attempted  to 
regain  possession  of  the  horse  returned  by 
Pollock  \in  a  peaceable  manner']  for  the  de- 
clared purpose  of  holding  him  for  a  reward, 
and  that  the  deceased,  Riley,  resisted  such  at- 
tempt on  the  part  of  defendant  bv  resorting 
to  the  use  of  a  deadly  weapon,  or  by  attempt- 
ing to  kill  Hecker  or  inflict  upon  him  great 
IxMfly  harm, — and  there  was  imminent  danger 
of  his  doing  so, — ^then  I  charge  that  Riley  was 
acting  unlawfully  and  without  right;  and  if 
under  these  chfcumstances,  you  find  that 
Hecker,  in  order  to  protect  himself  from  deatL 
or  great  bodily  harm  at  the  hands  of  Riley,  shot 
and  killed  Riley,  then  I  instruct  you  that  be  was 
lustified  in  so  doing,  and  you  must  acquit 
him.  And,  in  this  connection,  I  further  in- 
struct you  that,  if  you  so  find,  it  makes  no 
difference  whether  Hecker  had  a  right  to  take 
the  horse  or  not;  Riley  had  no  legal  right  to 
attempt  to  kill  Hecker  in  resisting  a  mere  tres- 
pass." The  instruction  was  offered  under  de- 
fendant's claim  of  self-defense.  As  given,  it 
was  unobjectionable  as  a  statement  of  the  law 
exceptinj;  for  the  italicized  insertion.  One  is 
not  justified  in  taking  human  life  to  prevent 
the  commission  of  a  mere  trespass,  though  any 
person  in  defense  of  property  has  the  legal 
right  to  prevent  the  commission  of  a  felony 
attempted  by  violence  or  surprise,  and  in  so 
doing  may  use  all  necessary  force,  even  to  the 


**^(7)  I  toBtxaot  you  as  law  that  the  Under  of  a 
tbinir  loB^  upon  takinir  charge  of  it,  stands  In  the 
same  iesrai  poeltlon  as  tooagrh  the  owner  of  the  lost 

Firopercy  had  deposited  it  with  him  for  hire;  and, 
urthermore.  that  the  finder  of  lost  property  is  en- 
titled to  compensation  for  all  expenses  necessarily 
Incurred  by  blm  in  Its  preservation,  and  is  also  en- 
titled to  a  reasonable  reward  for  keeping  it;  and  the 
finder  of  lost  property  has  a  lien  upon  it  for  the 
expenses  incurred  in  its  preservation,  and  for  the 
reasonable  reward  to  which  he  is  entitled;  and,  in 
the  event  of  the  owner  refusing  or  nefrlecting 
upon  demand  to  pay  the  lawful  charges  and  reward 
of  the  finder,  the  finder  may  refuse  to  surrender 
the  property  found  to  the  owner,  and  may  retain 
possession  of  it  until  his  lien  for  charges  and  re- 
ward Is  eatlsfled. 

'*(8)  If  you  find  from  the  evidence  in  the  present 
case  that  IUley,tbe  deceased,  lost  his  horBee,and  that 
Hecker.tbe  defendant,  found  them  and  took  charge 
of  them,  then  I  Instruct  you  as  law  that  Hecker 
bad  a  lien  on  the  horses  for  his  compensation  for 
all  expenses  necessarily  incurred  by  him  in  their 
preservation,  and  for  any  services  necessarily  |ier- 
f ormed  by  him  for  the  horses,  and  for  a  reasonable 
reward  for  keeping  them;  and,  untU  these  otiarges 
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were  paid«  Hecker  had  the  legal  right  to  retain 
possession  of  the  horses,  and  Biley,  the  deceased, 
had  no  right  to  take  the  horses  away  from  Heoker, 
or  to  in  any  manner  Interfere  with  blm,  until  he 
first  paid  or  satisfied  Hecker*s  Hen. 

**(9>  1  charge  yon  that  where  a  person  has  a  Ilea 
on  property  found  for  the  obargee  and  reward, 
that  such  lien  depends  upon  possession.  A  volun- 
tary surrender  by  the  finder  to  the  owner  extin- 
guishes the  Uen.  but  an  invduntacr  surrender  or 
loss  does  not.  If,  therefore,  you  find  from  the  evl- 
denoe  in  the  present  case  that  defendant  found  the 
horses  of  deceased,  and  tiroagbt  them  to  the  town 
of  Brioeland,  and  placed  them  in  the  ham  of  one 
John  Briceland,  and  that,  at  the  time  of  bringing 
said  horses  to  Brioeland,  deceased  was  absent:  and 
If  you  f unber  find  that  defendant  did  not  volun- 
tarily surrender  said  horses  to  deceased,  but  held 
them  for  the  payment  of  bis  charges  against  tbem, 
—then  I  Instruct  you  that  be  had  not  parted  with 
fain  lien  on  them,  and  that  if  any  one  took  one  of 
said  horses  from  satd  bam  without  defendants 
consent,  that  said  boise  would  still  be  subject  to 
defendant's  Hen,  and  be  would  have  the  right  to 
take  poaseaslon  of  it  wherever  he  might  find  it.** 
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taking  of  life.  Penal  Code,  g  197,  pnhd.  2; 
Bfopie  ▼.  Payne,  8  Gal.  841;  People  t.  Fianiuh 
mh,  00  Cal.  2,  44  Am.  Rep.  63;  Pjople  y, 
ihinne,  80  Cal.  84.  The  amen  Imenc  left  the 
instruction  coBf ased  and  erruneous.  The  de- 
fendant was  entitled  to  have  the  jury  instructed 
that  even  if  he  was  in  the  act  of  committing 
a  forcible  trespass  in  endeavoring  to  take  the 
horse,  if  his  act  amounted  to  no  more  than  a 
trespass,  Riley  was  not  justified  in  trying  to 
kill  him,  if  he  did  try,  m  attempting  to  pre- 
vent it.  And  if,  under  these  circumstances, 
Riley  did  make  the  first  felonious  assault  upon 
defendant,  defendant,  in  turn,  would  be  Justi- 
fied in  killing  Riley,  if  the  circumstances  of 
Riley's  felonious  assault  were  sufficient  to  ex- 
cite defendant's  fears,  as  a  reasonable  man 
that  he  was  in  danger  of  death  or  great  bodily 
injury,  and  he  acted  under  these  fears  alone, 
and  had  in  good  faith  declined  further  strug- 
gle before  firing  the  fatal  shot,  or  was  put 
in  such  sudden  jeopardy  by  the  acts  of  deceased 
that  he  could  not  withdraw,  and  if  it  was  thus 
that  Riley  met  his  death.  But  as  given,  the 
court  in  effect  told  the  jury  that  the  defend- 
ant's rights  were  to  be  governed  by  their  de- 
termination whether  or  not  be  was  endeavor- 
ing to  take  possession  of  the  horse  in  a  peacea- 
ble manner.  Even  if  a  peaceable  trespass  be 
conceded,  the  jury  was  substantially  told  that 
Hecker^s  plea  of  self-defense  under  the  hypoth- 
esis could  not  be  upheld  unless  his  act  was  a 
peaceable  trespass.  But  such  is  not  law. 
"Where  the  trespass  is  forcible  against  per- 
sonal property,  an  owner  may  resist  it,  but  he 
is  not  justified  in  killing  the  trespasser  unless 
it  is  necessary  to  prevent  a  felonious  destruc- 
tion of  the  property,  or  to  defend  himself 
a^inst  loss  of  life  or  great  bodily  harm." 
Carroll  V.  Stffte,  28  Ala.  28.  68  Am.  Dec.  282; 
28  Am.  &  Eng.  Eoc.  Law,  p.  572;  State  v. 
Tarter,  26  Or,  88;  StaU  v.  Periffo,  70  Iowa, 
657. 

The  acts  which  a  defendant  may  do  and 
justify  under  the  plea  of  self-defense  depend 
primarily  upon  his  own  conduct,  and  seconda- 
rily upon  tbe  conduct  of  the  deceased.  There 
is  no  fixed  rule  applicable  to  every  case, 
though  certain  general  principles,  well  estab- 
lished, stand  forth  as  guides  for  the  action  of 
men  and  measures  for  tybe  jury's  determination 
of  their  deportment: 

First.  Self-defense  is  not  available  as  a  plea 
to  a  defendant  who  has  sought  a  quarrel  with 
the  design  to  force  a  deadly  issue,  and  thus, 
through  his  fraud,  contrivance,  or  faulty  to 
create  a  real  or  apparent  necessity  for  killmg. 
Pe^  V.  Robertaon,  67  Cal.  646;  Stewart  v. 
State,  1  Ohio  St.  66. 

Second.  It  is  not  available  as  a  plea  to  one 
who,  by  prearranged  duel  or  by  consent,  has 
entered  into  a  deadly  mutual  combat  in  which 
he  slays  his  adversary.  In  both  of  these  cases 
the  same  rule  applies.  A  man  may  not  wick- 
edly or  wilfully  invite  or  create  the  appear- 
ances of  necessity  or  the  actual  necessity 
which,  if  present  to  one  without  blame,  would 
justify  the  homicide.  State  v.  Partlow,  90  Mo. 
606,  60  Am.  Rep.  81;  State  v.  Underwood,  87 
Mo.  226;  Lamberfs  Gaae,  0  Leigh,  605;  1 
Buibop,  Crim.  L.  §  870;  OiUdand  v.  SUUe,i/i 
Tex.  856;  Clifford  t.  State,  58  Wis.  478;  Tate 
V.  SiaU,  46  Ga.  15L 
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Third.  Where  one,  without  fault.  Is  placed 
under  circumstances  sufficient  to  excite  the 
fears  of  a  reasonable  person  that  another  de- 
signs to  commit  a  felony  or  some  great  bodily 
injury  upon  him,  and  to  afford  grounds  for 
reasonable  belief  that  there  is  imminent  dan- 
ger of  the  accomplishment  of  this  design,  he 
may,  acting  under  these  fears  atone,  slay  his 
assailant,  and  be  justified  by  the  appearances; 
and  as,  where  the  attack  is  sudden  and  the 
danger  imminent,  he  may  increase  his  peril  bv 
retreat,  so  situated  he  may  stand  his  ground, 
that  becoming  his  '*wall,"  and  slay  his  ag- 
gressor, even  if  it  be  proved  that  he  miffht 
more  easily  have  i^ained  his  safety  by  fiight. 
People  V.  &rbert,  61  Cal  544;  People  v.  Qon- 
take,  71  Cal.  569;  People  v.  Te  Park,  62  Cal. 
204;  People  v.  Robertson,  67  Cal.  650;  Bun^an 
V.  Slate,  57  Ind.  84,  26  Am.  Rep.  52;  Encin 
V.  StaU,  29  Ohio  St.  186,  28  Am.  Rep.  783. 
So,  too,  under  such  circumstances,  he  mav 
pursue  and  slay  his  adversary.  But  the  pu rsuit 
must  not  be  in  revenge,  not  after  the  necessity 
for  defense  has  ceased,  but  must  be  prosecuted 
in  good  faith  to  the  sole  end  of  winning  his 
safety  and  securing  his  life.  Carroll  v.  State, 
28  Ala.  28,  58  Am.  Dec.  282;  Toung  V.  Com, 
6  Bush,  812;  StaU  v.  OoUine,  82  Iowa,  86;  Hor- 
rigan  &  T.  Cases  on  Self  Defense,  p.  280. 

Fourth.  Where  one  is  making  a  felonious  as- 
sault upon  another,  or  has  created  appearances 
justifying  that  other  in  making  a  deadly  coun- 
ter attack  in  self-defense,  the  original  assailant 
cannot  slay  his  adversaij  and  avail  himself  of 
the  plea,  unless  he  has  first  and  in  food  faith 
declined  further  combat,  and  has  fairly  notified 
him  that  he  has  abandoned  the  contest  And 
if  the  drcumstances  are  such,  aridng  either 
from  the  condition  of  his  adversary,  caused 
by  the  aggressor's  acts  during  the  affray,  or 
from  the  suddenness  of  the  counter  attack, 
that  he  cannot  so  notify  him,  it  is  tbe  first  as- 
sailant's fault,  and  he  must  take  the  conse- 
quences {PeopU  V.  Button,  106  Cal.  628. 
28  L.  R.  A.  591;  StaU  v.  Smith,  10  Nev.  106; 
Stoffer  Y.  StaU,  15  Ohio  St.  47,  86  Am.  Dec. 
470);  for,  as  the  deceased,  acting  upon  the  ap- 
pearances created  by  the  wrongiul  acts  of  the 
aggressor,  would  have  been  justified  in  killing 
him,  he  whose  fault  created  these  appearances 
cannot  make  the  natural  and  legal  acts  of  tbe 
deceased  looking  to  his  own  defense  a  justifi- 
cation for  the  homicide.  Before  doing  so  he 
must  have  destroyed  these  appearances,  and 
removed,  to  the  other's  knowledge,  his  neces- 
sity, actual  or  apparent,  for  self-preservation. 

Fifth.  Where  one  is  the  first  wrongdoer,  but 
bis  unlawful  act  is  not  felonious,  as  a  simple 
assault  upon  the  person  of  another,  or  a  mere 
trespass  upon  his  property,  even  though  forci- 
ble, and  this  unlawful  act  is  met  bv  a  counter 
assault  of  a  deadly  character,  the  right  of  self- 
defense  to  the  first  wrongdoer  is  not  lost;  for, 
as  his  acts  did  not  justify  upon  tbe  part  of  the 
other  the  use  of  deadly  means  for  their  preven- 
tion, his  killing  by  the  other  would  be  crimi- 
nal, and  one  may  always  defend  himself 
against  the  oiminal  taking  of  his  life.  But 
in  contemplation  of  the  weakness  and  passiona 
of  men,  and  of  the  provocation,  which,  though 
inadequate,  was  wrongfully  put  upon  the  other, 
it  is  the  duty  of  the  flrat  wrongdoer,  before  he 
can  avail  himself  of  the  plea,  to  have  retreated 
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to  the  wall,  to  have  decliDed  the  strife,  and 
withdrawn  from  the  difficulty,  and  to  haye 
lilled  his  adversary,  under  necessitv,  actual  or 
apparent,  only  after  so  doing,  if,  however, 
the  counter  assault  be  so  sudden  and  perilous 
that  no  opportunity  be  given  to  decline  or  to 
make  known  to  his  adversary  his  willingness 
to  decline  the  strife,  if  he  cannot  retreat  with 
safety,  Uien,  asthe  greater  wrong  of  the  deadly 
assault  is  upon  his  opponent,  he  would  be  jus- 
tified in  slaving  forthwith  in  self-defense.  Pbo- 
pie  V.  Robertson,  67  Cal.  646;  People  v.  Weet- 
lake,  62  Cal.  808;  8taU  v.  Poriffo,  70  Iowa,  657. 
The  distinction  between  this  principle  and  the 
one  preceding  it  consists  in  this:  In  the  former 
case  the  provocation  for  making  a  deadly 
counter  attack  in  self-defense  is  adequate,  and 
therefore  the  first  aggressor  must  remove  the 
necessity  for  it,  and  make  that  fact  known  be- 
fore his  own  right  of  self-defense  can  exist;  in 
the  latter  case  the  provocation  is  inadequate, 
and  if  the  other  by  his  own  unlawful  act  de- 
prives the  first  wrongdoer  of  the  opportunity 
to  decline  a  deadly  strife,  that  fault  lies,  not  at 
the  door  of  the  slayer,  but  of  the  slain. 

So  much  it  has  seemed  necessary  to  sav  in 
yiew  of  the  varying  theories  upon  the  facts 
attending  this  homicide,  and  in  contemplation 
of  a  new  trial. 

If,  at  the  time  of  the  affray,  Hecker  was  a 
trespasser,  and  no  more,  in  his  endeavor  to 
take  the  horse,  and  Riley  met  his  endeavor  by 
a  deadly  assault  upon  him  with  a  pistol,  it  was 
Heckers  first  duty  to  decline  the  strife;  and, 
if  the  suddenness  of  the  assault  precluded 
this,  he  was  Justified,  so  long  as  the  immiuence 
of  his  danger  continued,  or  apparently  con- 
tinued, in  meeting  it  by  a  deadly  return.  If, 
however,  Hecker  was  not  a  wrongdoer  in  seek- 
ing to  take  the  horse,  and  Riley  met  his  at- 
tempt by  a  felonious  assault  with  a  pistol, 
Hecker,  if  the  assault  was  sudden,  and  the 
danger  great,  or  apparently  great,  would  have 
been  justified  in  standing  his  ground,  or  even, 
as  above  set  forth,  in  pursuing  and  slaying  his 
adversary,  to  win  his  safety.  If,  on  the  other 
hand,  Hecker  made  the  first  deadly  assault,  his 
right  to  slay  Riley  in  self-defense  did  not  ex- 
ist, even  though  willing  thereafter  to  decline 
further  combat  until  be  bad  in  good  faith  de- 
clined and  fairly  made  known  to  Riley  his 
willingness  to  do  so.  And,  if  he  did  not  do 
this,  even  though  he  failed  because  of  his  own 
imminent  danger,  and  under  these  circum- 
stances killed  Riley,  his  act  was  criminal. 
And,  lastly,  if,  upon  the  other  hand,  he  made 
the  first  felonious  assault,  and  thereafter,  and 
before  firing  the  fatal  shot,  did  in  good  faith 
withdraw  and  decline  further  combat,  and  this 
was  fairly  made  known  to  Riley  by  his  con- 
duct, ana  thereafter  Riley  pursued  him,  and 
forced  a  new  combat  upon  him,  and  under 
these  circumstances  Riley  was  killed*  the  kill- 
ine  was  lustifiable. 

I)ef endant's  propoeed  instruction  No.  18,*  as 

^*(18)  T  farther  oharge  yon  as  law  that  a  person 
In  the  exercise  of  self-defense,  as  I  have  stated  it  to 
you  io  the  f  oreiroinff  Inatructlons,  not  only  has  the 
rlirbtto  stand  his  ground  and  defend  himself  when 
attacked,  but  he  may  pursue  his  adversary  until  he 
has  seeured  himself  from  danerer:  and  if,  in  bo 
doloff.  It  be  neceasary,  or  upon  reasonable  irrounds 
It  appear  necessary,  to  kill  nls  antaironist,  the  kill- 
ing is  excusable  on  the  ground  of  seff-defeose.** 
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to  the  right  to  pursue  and  slay  to  secure  safety^ 
is,  in  itself,  a  correct,  if  not  a  full,  exposition 
01  the  law,  and  it  cannot  be  said  that  it  docs 
not  address  itself  to  a  theory  permissible  un- 
der the  evidence.  It,  or  an  equivalent  instnio- 
tion,  should  therefore  have  been  given. 

It  was  not  error  to  refuse  derendant'a  pro- 
posed instruction  19*.  The  Jury  was  advised 
as  to  the  weight  of  evidence,  number  and  credi- 
bility of  witnesses.  The  vice  of  the  rejected 
instruction  was  that  he  declared  that  the  Jury 
must  be  convinced  to  an  * 'absolute  mor^ 
certainty."  The  refusal  to  give  such  an  in- 
slruction  has  more  than  once  been  upheld. 
People  V.  Daaii,  64  Cal.  440;  People  v.  NeUtm,, 
85  Cal.  408:  PeopU  v.  Ferry,  84  Cal.  81;  Peoptm 
y.  Smith,  106  Cal.  678. 

The  instruction  lettered  Of  is  not  erroneooSb 
Standing  by  itself,  it  would  be  of  little  value 
to  the  jury,  since  it  merely  declares  that  the 
killing  after  withdrawal  from  the  struggle 
might  be  Justified.  However,  it  is  obviouuy 
but  a  preliminary-  declaratiou,  as,  in  the  in- 
structions immediately    succeeding  (P^  and 

^*(19)  GeDtlemeQ  of  the  Jury,  I  charge  yon  in  tbia 
case  you  are  the  sole  and  exclusive  Judges  of  the 
truth  of  the  facts  that  have  been  adduced  in  evl- 
dence,  and  of  the  credibility  of  the  witnesses  who 
have  testified  in  your  hearins;  and.  io  this  cooneo- 
tloD,  I  further  obarKe  you  that  you  are  not  lx>und 
to  decide  in  conformity  with  the  dedarationa  of 
any  number  of  witnesses  which  do  not  prodnoe 
conviction  in  your  minds,  as  against  a  less  number 
or  against  a  presumption  or  other  evidence  satis* 
fying  your  minds.  In  other  words,  notwlthstaiKl- 
ing  the  number  of  witnesses  that  may  testlCy,  or 
the  amount  of  evidenoe  that  may  k>e  introduced 
upon  the  part  of  the  prosecution  in  a  criminal  case, 
unless  the  Jury  are  thereby  convinced  to  an  aboo- 
lute  moral  certainty  of  the  guilt  of  the  defendant^ 
they  must  not  return  a  verdict  in  accordance  with 
such  testimony.  Upon  the  other  hand,  notwith- 
standing the  smsll  number  of  witnesses  that  lamj 
testify,  or  the  small  amount  of  material  evldeooe 
that  may  be  introduced  on  the  part  of  the  defense* 
if  the  Jury  are  thereby  led  to  believe  the  defendant 
is  innocent  of  the  crime  charged,  it  is  their  sol- 
emn duty  so  to  find,  and  their  verdict  must  be,  noS 
gull^." 

t"0.  A  homicide  is  Justifiable  when  committed  In 
the  lawful  idefense  of  such  person,  but  suoh  per> 
son,  if  he  was  the  assailant,  most  really  and  In 
good  faith  have  endeavored  to  decline  any  further 
struggle  t)efOre  the  homicide  was  oommitted.  If 
the  defendant  himself  brought  on  the  fight,  and 
went  into  it  armed,  and  assaulted  Biley  in  the  fltat 


instance  with  a  deadly  weapon,  he  cannot  iostify 
killing  him,  unless  tie  had  really  and  in  good  fislta 
endearored  to  decline  any  further  struggle  before 
the  killing  occtirred.  If,  however,  the  defendant 
was  the  assailant,  if  he  had  really  and  in  good  faith 
endeavored  to  decline  any  further  struggle,  and 
thereafter  BUey  assaulted  him  with  a  deadly 
weapon,  the  killing  then  might  be  Justified  by  the 
defendant  in  self-defenaa, 

t**P.  In  other  words,  gentlemen  of  the  Jury, 
if  you  believeifrom  the  evidence  that  the  defend* 
ant  was  the  aggressor,  and  made  an  assault  upon 
Biley  with  a  deadly  weapon,  he  cannot  Justify  kiU- 
ing  him,  unless  he  had  really  and  In  good  faith 
sought  to  avoid  further  confliet  before  the  fatad 
shot  was  fired.  In  case,  however,  that  the  defend- 
ant was  the  assailant,  if  he  had  really  and  in  good 
faith  endeavored  to  deoUne- any  further  struagto 
before  the  mortal  wound  was  given,  and  thereafter 
Biley  renewed  the  conflict  and  made  an  unlawfni 
aasaultupon  Heoker,  then  Hecker  could  Justify  th» 
killing  if  it  was  done  in  necessary  defense  of  his  own 
life,  or  to  prevent  his  receiving  great  bodily  in- 
jury. In  order  to  determine  whether  tliere  waa 
any  such  attempted  withdrawal,  and  whether  the 
defendant  really  and  in  good  faith  endeavored  to 
decline  any  further  struggle,  the  Jury  are  to  take 
into  consideration  all  the  surrounding  drcum* 
stances,  the  situation  and  conduct  and  relation  of 
the  parties  at  the  time  of  the  shooting,  and  ail  the 
other  evidenoe  in  the 


<i*).  lbn«  Bie  set  forth  In  detail  ilie  circum- 
ilanceB under  tbe  Bssumed  bIhIc  of  facia  which 
would  and  would  not  Justify.  Tbese  iiialtuc- 
tioDs  will  be  consiTued  together.  PtopU  v. 
?Vrrt>((,"65  Cal.  136. 

The  court  (TBTe  an  iostrui-lioD  sub^lantiBlly 
■s  asked  by  defendant,  but  siruck  therefrom 
the  closing  sentence,  afl  follows;  "And  if, 
Under  these  circumslancee,  he  killed  deceased, 
you  must  find,  aa  yout  verdict,  not  guilty," 
Tbe  cooipUinl  is  founded  upon  this  excUion. 
Ttiaihe  DSlurnl  tendency  of  advocates  1o  bear 
iviij]  emphasis  upon  the  favorable  points  botb 
In  argiimenl  and  in  insiiuclions,  and  all  tbe 
ca*e«  are  replclc,  as  fs  this  case,  wilh  inatruc- 
tioni  asked  by  alLorneya  for  the  prosecution 
ftnd  defenae,  and  closing  wtlh  this  or  an  eouiv- 
»lent  formula.  It  cannolbe  said  ibatto  elimi- 
nate it  from  oua  insrniciton  ia  error  Yet  tbe 
ersclice  is  not  wise.  If  tbe  inslruclioo  offered 
not  Ibe  law,  tbe  court  may  reject  it;  if  it  be 
law,  it  is  brller  to  pive  it  aa  presented,  for  not 
only  bas  either  party  tbe  rigbt  to  emphasize  by 
lostiuctions  ft  true  principle,  but  the  danger 
of  modifying  an  inslrucrion  wbicb  ia  correct 
In  ilaeK  ia  ibat  it  tnsy  occasion  some  just 
ETOund  for  complaint  that  Ibe  modiHralion 
Sevilalizei  and  eniasculBlea  tbe  proporiilioii  of 
law  wbose  eipositinn  was  sought.  We  ""  '"^ 
(roin  implying  tbal  such  was  tbe  effect 
case,  still  further  from  implyingthatgucb  was 
the  inienl.  but  it  ceriainlj  la  not  amiaa  lo  aug- 
^Bt  tbe  wiser  and  belter  practice. 

Instruction  Ef,  which  is  complained  of,  bas 
often  been  givco  and  aaotleu  approved  by  this 
court.     The  cases  in  which  it  ia  discussed,  " "" 
reviewed  in  Feo^y.  Bmggy.  93 Cal.  416. 
waa  eaid  by  this  court  io  People  v.  Herberl,  61 
Cal.  544:     "To  justify  a  homicide,  there  m     ' 
be  a  necessity,  actual  or  apparent;  and  this 
MndersiBod  to  be  true  under  our  statute  a9 » 
at  at  common  law."     Those  cases   where  the 
assailed  is  not  required  lo  look  to  es(   . 
aveuue  of  safety,  ariae,  aa  bas  been  before  dis 
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cussed,  where  the  peril  la  swift  and  imminent, 
sad  the  oeceaslty  of  action  immediate.  There- 
in the  law  does  not  weigh  Id  loo  nice  icales 
the  conduct  of  tbe  aaaailant,  and  aaf  be  shsll 
not  be  Justified  because  be  might  have  resorted 
to  otlier  means  to  secure  his  safety.  The  sud- 
denoess  of  tbe  attack  puts  him  lo  tbe  wall. 
Upoti  the  duty  of  retreat  there  was  a  contra- 
riety of  opInioD  bythe  wrltcra  of  common  law, 
sad  this  difference  bas  touod  its  way  into  tbe 
dedaioos  of  our  stalea,— some,  as  Alabama  and 
Iowa,  holding  to  tbe  rule  that  retreat  Is  neces- 
Mry:  others,  as  ludiana.  Michigan,  and  our 
own  stale,  declaring  for  tbe  contrary  doctrine. 
But  it  is  not  Btatiog  it  too  strongly  to  say  Ibat 
tbe  trend  of  later  Judicial  declsiona  is  in  favor 
of  tbe  latter  rate.  So  that  wbfle  tbe  killing 
must  still  be  under  an  absolule  neceaaity, 
actual  or  apparent,  aa  a  matter  of  law,  tbat 
absolute  necessity  is  deemed  lo  exist  wbeo 
BD  innocent  person  li  placed  Id  such  sudden 
Jeopardy,  The  light  to  stand  one's  ground 
stiould  form  an  elemeat  of  the  instructions  up- 
on the  neceMlty  of  killiug  and  the  law  of  seff- 
defenae. 

For  the  foregoing  reasons,  Oe  Judgment  anH 
ordtr  an  menai,  and  tbe  cause  remanded. 

We  coDCnri    B«a.ttT,  Cb.  J. :  Tempi*.  J.; 
SeFMrland.    J.;    Van    FlMt,    J.;   0»- 

J.;  r     ■ 


a  H.  BncE,  Baft., 

CI?  of  EUREKA,  Appk 


■"Q.  If  you  tiellave  trom  the  evidence  beror 


itiley  oeB«ed  to  Are,  and 

iftoBvoldthedefenrlunCRndlf  youfui 
'B  from  UieevldeDoe  Italic  )be  defendant 
-  er,  wllb  iDlcnt  to  o'lUuUr  and  dell 


w  ot  overtakinK  the  de 


_ _  r,  did  pursui 

and  oreMake  Uw  deoeused  vbile  lie  wsa  ibus  Sw 
Ins  and  ^owInirnD  diapiwlliun  lo  bill  and  murdt 
ttie  defend  an  tTHeoker.  end  tbat  the  dcfi'iidan 
tben  BUd  there,  without  tjellevlnnhlniBelf  to  be  li 
danrer  of  loalas  hie  own  life  or  reeelvtoR  urea 
bodily  InJDTi  Bi  tbe  bands  of  the  deiMisfrt  >it  hsv 
Inn  reaaonanki  ground  to  bcllcive  hlniwlf  Id  buo' 
danger.  Hred  the  fatal  Rbat  and  killed  dewaitcd,- 


1,  Oam  who  baa  a«eftptod  Uw  Mppolat- 
m«nt  to  SB  aMjtm  luTtnc  at  looat  a  po- 
tential exlstonee>  and  nas  reoeived  tb» 
emoluments  of  It,  f*  estopped  from  eadeavorlna 
show  to  bis  own  advantaite  that  tbe  offloe  had 
iverbeen  Uwfullr  oreated  because  It  was  not 
_  me  tn  tbe  proper  node,  as  br  ordlnanco. 

%.  Th*  dotr  ft  ft  el'7  attovBor  to  attend 
to  "all  mlta,  matters  and  thlDxa"  In  whMh  tbe 
ottr  mar  ba  kwallr  Interested,  uodei  PoL  Oode. 
t  VBL  to  not  Itmfted  to  sulta  In  anr  parttoulav 

S.  A  oontraettopaT'aaltrattorDaranr 

oompenaatlon  oClier  than  hla  salarr  for  oondnct- 
InC  litigation  on  bebalt  Of  the  olt;,  wblob  la 
within  Ibe  soope  of  his  offldal  duties,  1*  void  br 
public  polloY  as  well  as  br  the  provlsloiu  of 
Oonal.  act.  !!,■«: 
4.  Foraervloea  rendered  aftor  ttaeax- 
pintitlon  of  Ua  ter^  of  oBlce  under  a  void 
uontraet  lo  pay  an  oOoer  exua  oompensallon, 
he  cannot  have  any  reooverj  under  tbe  oo" 
thoulrhbemay  be  entitled  toi 


r  (be  la 


le  Ibe  defcnrl 


defendant  bad  n 


eucti  daiijrer.  It  wbb  absolutely  net 
»  lake  ttie  life  of  the  deceased." 


(Ootober  10,  UtS.) 

APPEAL  by  defeodant  from  a  Judgment  of 
tbe  Superior  Court  for  Hnmboldt  County 
NOTm.-PoroontnKitwllh  an  offloer  to  pa;  him 
exto«  compensation,  see  also  Tippecanoe  County 
Comn.  V.  MllcbeU  iTnd.l  16  L-  B.  A.  tUQ,  and  note; 
Adams  OoDntrv.Hanlerllowa)  II  I>lt.A.aUi  lon- 
easter  County  t.  Vulton  (Fa.)  B  !>.'  B.  A.  M. 
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Oalifobnu.  SuFBam  Coubt. 


Oct., 


in  faTor  of  plalotiff  in  an  action  brought  to  re- 
cover tbe  Yfuue  of  professional  serTices  wbich 
plalDlLS  bad  rendered  for  defendant    Beterud. 

The  facta  are  stated  in  the  opinion. 

MesBn,  J.  N.  GHllett  and  E.  W.  Wilson, 
for  appellant: 

The  services  for  which  the  contract  of  em- 
ployment undertakes  to  provide,  and  which 
were  covered  by  the  first  and  second  counts  of 
the  coropldint,  were  within  the  sphere  of  the 
plaintiff's  duties  as  city  attorney,  and  such 
coutract  was  therefore  ultra  tires  and  void. 

Mechem.  Pub.  Off.  §^  874;  1  Dill.  Mun. 
Oorp.  §  238;  Decatur  y.  VermiUion,  Tt  IlL  815; 
Byee  v.  Oeage,  88  Iowa,  558;  Lancaster  County 
V.  Fulton,  128  Pa.  48,  5  L.  R.  A.  486;  Detroit 
y.  WTUttemore,  27  Mich.  281;  Chester  County 
V.  Barber,  97  Pa.  465. 

The  contract,  helugj^  void,  creates  no  obliga- 
tion between  the  parties,  and  cannot  form  the 
basis  of  Judicialproceedings. 

Santa  Clara  Valley  Mill  d  L.  Co,r.  Hayes, 
76  Cal.  887. 

The  court  erred  in  refusing  to  permit  the  de- 
fendant to  show  that  the  plaintiff  after  his 
nomination,  confirmation,  and  qualification 
acted  in  Uie  capacity  of  city  attomev  of  the  de- 
fendant corporation,  and  was  so  acting  during 
tbe  time  tbe  contract  in  controversy  was  made. 

1  Greenl.  £v.  gg  88,  92.  195;  Delphi  School 
Diet.  V.  Murray,  58  Cal.  29;  People  v.  Otto,  77 
Cal.  45;  MeCoy  v.  Curtice,  9  Wend.  17, 24  Am. 
Dec.  118;  Oolt<m  v.  BeardOey,  88  Barb.  29; 
Pe&ple  V.  Clingan,  6  Cal.  889;  19  Am.  &  Eng. 
£nc.  Law,  p.  51. 

The  language  of  the  ordinances  must  be  held 
to  create  the  office  of  ciiy  attorney. 

People  V.  Addison,  10  Cal.  1:  Peoples.  Bedell, 
2  Hill,  196;  North  v.  People,  189  lU.  81. 

Plaintiff  is  estopped  from  denying  that  he 
was  city  attorney. 

1  Greenl.  £v.  |§  195,  207. 

Messrs.  S.  M.  Buck  and  F.  A.  Cutler,  for 
respondent: 

There  was  no  office  of  city  attorney  of 
the  city  of  Eureka. 

In  order  that  there  may  he^de  facto  officer 
there  must  be  a  die  Jure  office;  and  the  notion 
that  there  can  be  a  d0  facto  office  has  been 
characterized  as  a  political  solecism,  without 
foundation  in  reason  and  without  support  in 
law. 

1  Dill.  Man.  Oorp.  g  276;  People  r.  Tool,  85 
Cal  885;  Deeorah  t.  Bullis,  25  Iowa,  18;  Sil- 
dreth  V.  Melntire,  1  J.  J.  Marsh.  206,  19  Am. 
Dec.  62;  Be  HinUe,  81  Ejin.  712. 

Merely  appointins  an  attorney  is  an  execu- 
tive and  not  a  legislative  act. 

Achleifs  Case,  4  Abb.  Pr.  87. 

The  mayor  and  common  council  might  ap- 

S»int  an  attorney  to  give  advice,  and  draw  or- 
nances  and  do  such  legal  business  as  they  de- 
liTe  done  in  the  city,  and  agree  by  ordinance 
to  jrive  him  a  specifred  monthly  allowance. 

Such  act,  however,  would  not  create  the  of- 
fice of  city  attorney;  it  would  be  simply  an 
employment  from  month  to  month  to  act  as  at* 
tomej  for  tbe  dty. 

PiopU  T.  Tool,  85  Cal.  888. 

FhuDtiff  is  not  estopped  to  deny  that  he  acted 
in  the  official  capacity  of  city  attorney. 

A  fair  constmctton  of  the  language  of  PoL 
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Code,  g  4891,  limits  the  duties  of  a  dtv  attor- 
ney to  all  such  matters  as  arise  within  the  city. 

Herrington  v.  Santa  Clara  County,  44  CaL 
606;  Jones  v.  Morgan,  67  Cal.  811;  Huffman 
V.  Oreenv>ood  County  Comrs,  28  Kan.  281. 

Nor  is  the  contract  of  employment  of  plain- 
tiff void  as  against  public  policy. 

Jones  V.  Morgan,  supra;  1  Dill.  Mun.  Corp. 
S  479;  Memphis  t.  Adams,  9  Heisk.  518,  24 
Am.  Rep.  885. 


't  J.,  delivered  the  opinion  of  the 
court: 

Appeals  from  the  judgment  entered  upon 
verdict  of  Jurv,  and  from  the  order  denying  a 
new  trial.  Plaintiff  sued  the  city  of  Eureka, 
and  charged  in  his  complaint  upon  three  counts. 
In  the  firat,  he  pleaded  that  one  Wing  Hing, 
upon  January  21,  1886,  brought  action 
against  the  defendant,  city  of  Eureka,  in  tbe 
circuit  court  of  the  ninth  Judicial  circuit,  to 
recover  damages  in  the  sum  of  $482,800.  The 
city  of  Eureka,  on  the  8th  day  of  Februaiy, 
1886,  employed  and  retained  plaintiff  to  act 
for  it  as  its  attorney  in  the  matter  of  said  ao> 
tion,  and  agreed  to  pay  him  a  reasonable  com- 

Sensation  for  his  services,  under  resolution  or- 
ering:  "That  S.  M.  Buck,  Esq.,  be,  and  he  is 
hereby  retained,  and  authorized  to  act  for  the 
cit^  of  Eureka  as  its  attorney  in  defense  of  said 
action;  and  he  is  also  authorized  to  retain  and 
associate  with  himself  in  the  defense  of  said 
action  bome  able  attorney  and  counselor  re- 
siding in  San  Francisco,  California,  if  in  hta 
ludgment  it  becomes  necessary.  And  said  S. 
M.  Buck,  Esq.,  is  instructed  to  conduct  said 
defense  as  economically  as  it  can  be  done  con- 
sistent with  a  vigorous  and  successful  defense 
thereof."  Plaintiff  performed  all  duties  im- 
posed upon  him  by  his  contract.  The  case  in 
the  circuit  court  was  finally  dismissed  for  lack 
of  prosecution.  The  value  of  plaintiff's  serv- 
ices is  alleged  to  be  $18,000,  of  which  the  city 
paid  $1,000,  and  refused  to  pay  more.  The 
second  count  charges  in  like  manner  and  for 
like  services  as  the  first,  asking  compensation, 
however,  for  so  much  of  tbe  services  as  waa 
rendered  after  August  1,  1886.  The  value  of 
this  is  alleged  to  be  $10,000.  The  second 
count  is  apparently  framed  in  anticipation  of 
the  defense  presented  bv  the  city:  namely, 
that  at  the  time  of  the  makinff  of  the  contract 
plaintiff  was,  and  continued  to  be  until  Au- 

gust  1,  1886,  the  city  attorney  of  the  dty  of 
lureka.  The  third  count  chame  for  services 
in  a  different  employment,  ana  does  not  call 
for  consideration  or  review.  Judgment  was 
asked  for  $7,000,  with  interest.  A  verdict  tn 
the  sum  of  $4,250,  with  interest,  was  rendered; 
and  this  verdict,  so  far  as  the  value  of  tbe 
services  is  concerned,  is  supported  bv  tbe  evi- 
dence. In  defense  of  the  action,  the  city  of 
Eureka  pleaded  and  sought  to  prove  that,  at 
the  time  of  his  employment,  plaintiff  was  its 
city  attorney,  and  that  the  contract  was  there- 
fore void,  as  increasing  bis  compensation  dur- 
ing bis  term  of  office.  Const  art.  11,  S  9. 
By  respondent  it  is  contended  (1)  that  the  office 
of  city  attorney  of  tbe  city  ox  Eureka  was 
never  created;  (2)  that  he  was  never  the  in- 
cumbent of  such  office;  and  (8)  that  if  tba 
office  existed,  and  he  was  its  incumbent,  still 
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Bock  t.  Burbka. 
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he  is  entitled  to  compensation  under  the  con- 
tract, ftince  it  was  no  part  of  his  duty  as  such 
ofl9cer  to  defend  the  suit  in  question. 

Certain  provisions  of  part  4,  title  8,  of  the 
Political  Code  were  and  are  a  part  of  the  char- 
ter of  the  city  of  Eureka  (Stat.  187a-74,  p.  91). 
Those  pertinent  to  this  consideration  are  as 
follows: 

"Sec.  4408.  The  common  council  has  power: 
(1)  To  create  the  office  of  city  clerk,  city  attor- 
ney, assessor,  tax  collector  and  such  other  of- 
tlces  as  may  he  necessary,  and  prescribe  their 
duties  and  fix  their  compensation.  ..." 

"Sec.  4369.  The  common  council  must  dur- 
infr  the  first  vear  by  ordinance  fix  the  term  of 
ofHce  of  all  elective  officers  and  the  time  when 
they  muFt  he  elected,  and  provide  for  the  ap- 
pointment of  other  necessary  officers,  includ- 
ing city  clerk  and  treasurer,  and  fix  their 
terms  and  amount  of  their  bonds." 

*'Sec.  4886.  The  mayor  has  power:  (1)  To 
nominate  and  with  the  consent  of  the  common 
council  to  appoint  all  nonelective  officers  of 
the  cit^  provided  for  by  the  common  council, 
includmg  city  attorney,  secretary  of  the  coun- 
cil, and  city  treasurer.  .  .  ." 

"Sec.  4874.  All  city  officers,  before  enter- 
ing upon  their  duties,  must  take  the  oath  of 
office.  The  marshal,  attorney,  clerk,  assessor, 
collector,  and  treasurer  must  also  give  a  bond 
with  sureties  to  be  approved  by  the  mayor 
payable  to  the  corporation  by  its  corporate 
name  In  such  penalty  as  may  be  prescribed  by 
ordinance  conditioned  for  the  faithful  per- 
formance of  the  duties  of  their  office,  and  a 
like  bond  may  be  required  of  any  officer  whose 
office  is  created  by  an  ordinance." 

"Sec.  4891.  The  city  attorney  must  attend 
to  aU  suits,  matters,  and  tbings  in  which  the 
city  may  be  legally  interested;  to  give  his  ad- 
vice or  opinion  in  writing  whenever  required 
by  the  mayor  or  common  council,  and  do  and 
perform  all  such  things  touching  his  office  as 
Sy  the  common  council  may  Im  required  of 
hun." 

The  defendant  produced  Its  records  for  the 
purpose  of  showins  that  plaintiff  was  nomi- 
nated and  confirmed  as  city  attornev  for  the 
term  of  two  years  from  July  12,  1884,  to  July 
12.  1886,  and  that  after  silch  nomination  he 
qualified  and  acted  as  such  city  attorney. 
The  court  refused  to  admit  the  proofs,  and  de- 
fendant then  offered  in  evidence  its  records  to 
show  the  existence  of  the  office  of  the  city  at- 
torney of  the  city  of  Eureka,  and  the  plain- 
tiff's incumbency  therein  during  the  time  men- 
tioned, which  record  evidence  was  stricken 
out  upon  motion  of  plaintiff.  The  evidence  so 
offered  and  rejected  consisted  of  various  ordi- 
nances * 'fixing  official  fees  and  salaries  in  the 
city  of  Eureka,"  and  dating  from  the  year  1876. 
In  each  of  these  the  conncil  fixed  the  salary  of 
the  "city  attorney."  Finally,  in  1882.  by  or- 
dinance, the  council  declared  that  the  city  at- 
torney shall  receive  a  "salary  of  $25  a  month." 
This  ordinance  was  in  force  during  all  the 
time  in  question.  In  1877  ihe  council  passed 
its  ordinance  "fixing  the  bonds  of  city  officers," 
which  provided  that  "the  city  officers  herein- 
after named,  before  entering  upon  the  duties 
of  their  respective  offices,  shall  give  a  bond," 
etc.  "The  penalty  of  such  bonds  shall  be  as 
follows:   .  .  .  The  city  attorney's  bond,  $1,- 
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000."  This  ordinance  remained  in  full  force 
and  effect.  The  minutes  of  the  meeting  of  the 
common  council  for  July,  1884,  show:  "The 
mayor  placed  before  the  council  the  name  of 
9.  M.  Buck  for  the  position  of  city  attorney 
for  the  ensuing  term;  whereupon,  on  motion, 
the  nomination  was  confirmed."  The  bonds 
of  the  city  officers  for  the  terms  commencing 
in  1884  could  not  be  found,  but  the  minutes  of 
the  council  for  August  of  that  year  show  that 
"the  mayor  verbally  announced  to  the  council 
his  approval  of  the  bonds  of  .  .  .  S.  M.  Buck 
as  city  attorney."  There  was  likewise  offered 
in  evidence  a  document  from  the  mayor's  of- 
fice, under  the  seal  of  the  city,  reciting  the 
especial  confidence  reposed  in  the  integrity  and 
qualifications  of  S.  M.  Buck  for  the  office  of 
city  attorney,  and  appointing  him  with  con- 
sent of  the  council  as  city  attorney  for  the 
term  as  established  by  law,  etc.,  to  which  was 
ap|)ended  the  oath  of  S.  M.  Buck  to  support 
the  Constitution  of  the  United  States  and  of 
this  state,  and  faithfully  discharge  "the  duties 
of  the  office  of  city  attorney  of  the  city  of 
Eureka  "  It  was  likewise  shown  that  plaintiff 
drew  and  received  from  the  city  the  "salary" 
fixed  by  ordinance,  of  $25  per  month  during 
all  of  this  time,  up  to  July  12,  1886. 

There  can  be  no  question  upon  this  evidence, 
assuming  for  the  moment  the  existence  of  the 
office,  but  that  plaintiff  was  not  only  de  Jacto 
dty  attorney,  but  that  he  was  the  regularly  ap- 
pointed, qualified,  and  acting  city  attorney, — 
a  dsjure  officer,— charged  with  all  the  duties 
and  entitled  to  all  the  emoluments  of  the  office. 
There  can  be  no  better  proof  of  the  acceptance 
and  holding  of  an  office  than  the  qualification 
of  the  officer,  and  his  drawing  of  the  salary. 
Here,  the  plaintiff  was  appointed  as  city  at- 
torney, filed  his  bond  as  city  attorney,  took  the 
oath  "of  office  as  city  attorney,  ana  drew  the 
fixed  salary  of  city  attorney,  all^luly  and  reg- 
ularly, as  required  by  law  and  the  ordinance 
of  the  city. 

Nor  can  plaintiff  be  heard  to  say  (still  assum- 
ing the  existence  of  the  office)  that  his  contract 
with  the  city,  or  his  understanding  with  the 
council,  imposed  upon  him  other  or  different 
or  lesser  duties  than  those  which  by  law  he 
was  obliged  to  perform.  He  cannot,  for  ex- 
ample, be  heard  to  say,  as  here  he  under- 
takes to  do,  in  the  face  of  the  ordinance  fixing 
his  compensation,  that  his  understandinp^  with 
the  council  was  that  they  were  to  give  him  $25 
a  month  as  a  "retainer,"— a  "stipend," — and 
were  to  pay  him  "extra  for  all  important  duties, 
particularly  business  in  the  superior  court,  or 
business  in  the  higher  courts."  It  was  not 
within  the  power  of  the  plaintiff  or  of  the 
council  to  modify,  by  convention,  the  duties 
which  by  law  were  made  to  pertain  to  the  office 
of  city  attorney.  Pol.  Code,  g4S91.  And  the 
plaintiff,  after  having  qualified,  filed  his  bond, 
and  taken  his  oath  to  perform  the  duties  of  the 
office,  and  drawn  the  salary  pertainine  thereto, 
will  not  be  permitted  to  assert  that  tne  duties 
he  swore  to  perform  were  not  those  the  per- 
formance of  which  the  law  made  obligatory 
upon  him. 

The  contention  that  he  was  not  city  attorney 
cannot,  then,  be  based  upon  any  defect  in  the 
machinery  of  appointment,  nor  upon  plaintiiTs 
refusal,  with  proper  formalities,  to  accept  the 
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appointment  It  Is  claims  to  rest  opon  the 
fact  that  the  council,  notwithstandinfi:  its  re- 
peated recognition  of  the  existence  of  the  office, 
never  in  fact  created  it,  and  that,  therefore,  it 
never  eiisted.  And  the  argument  is  that  the 
council  had  power  to  create  the  office  (Pol 
Code,  6  4408);  that  they  were  required,  if  they 
createa  it,  to  do  so  hy  ordinance  (Id.  §  4809); 
that  the  mode  is  the  measure  of  their  power; 
and  that  no  ordinance  was  produced  wherein 
and  whereby  the  common  council  of  the  city 
Eureka  did  ordain  that  the  office  of  city  attor- 
ney of  the  city  of  Eureka  is  hereby  created. 

it  is  a  eeneral  rule,  founded  upon  the  dic- 
tates of  puDlic  policv,  that  the  acts  of  a  de facto 
officer  are  valid,  ana  that  those  who  deal  with 
such  an  officer  are  protected.  The  public  is 
not  required  to  know  the  terms  and  tenure 
upon  which  one  openly  holding  and  claiming 
the  right  to  hold  a  public  office  maintains  his 
position;  nor  is  any  person  who  has  dealt  with 
such  an  officer  to  suffer  loss  if  the  tenure  should 
prove  illegal.  8o,  likewise,  it  is  the  general 
rule,  upon  grounds  of  plain  Justice  and  public 
policy,  that  a  de  facto  officer  is  forever  estopped 
in  civil  or  criminal  actions  from  denying  that 
he  holds  the  office,  and  from  escaping  any  of 
the  responsibilities  which  attach  to  his  incum- 
bency. But  the  further  rule  is  that  the  law  as 
to  de  facto  officers  applies  only  where  there  is  a 
dejure  office,  the  idea  of  a  de  facto  officer  beiug 
necessarilv  founded  upon  the  conception  of  a 
dejure  office.  A  dejure  office  is  one  having  a 
legal  existence,  or,  rather,  one  having  an  exist- 
ence recognized  by  law.  We  are  not  here  fur- 
ther concerned  with  the  law  concerning  de  facto 
offices,  since,  as  has  been  said,  this  office,  if  it 
existed,  was  filled  by  a  <&  jure  incumbent. 
While  it  is  certainly  impossible  to  conceive  of 
an  officer  either  defueto  or  dejure  filling  or  at- 
tempting to  fill  a  nonexisting  office,  there  is  a 
marked  and  •well -recognized  distinction  be- 
tween such  nonexisting  offices  and  those  which, 
while  having  an  irregular  or  merely  potential, 
or  in  some  instances  even  an  illegal,  existence, 
yet  do  exist,  and  are  recognized  by  the  law. 
Of  offices  having  an  illegal  existence  which 
are,  nevertheless,  recognized,  the  government 
of  a  state  in  rebellion  and  of  a  municipality 
acting  as  tuch  without  legal  authority  are  con- 
spicuous examples.  The  government  of  a  state 
in  rebellion  and  all  officers  thereunder  are  ab^ 
eolutdy  illegal;  yet,  upon  strong  and  plain 
grounds  of  public  policy,  the  government  and 
officers  are  recognized  oy  law,  and  the  incum- 
bents are  treated  as  d^fa<;t^  officers.  "In  such 
a  case  the  acts  of  a  de  facto  executive,  a  de  facto 
iudiclary,  and  of  a  &  fado  legislature,  must 
be  recognized  as  valid.  But  this  is  required 
by  polidcal  necessity."  Hildreth  v.  Mclntire, 
1  J.  J.  Marsh.  907, 19  Am.  Dec.  61.  Boa  mu- 
nicipal corporation  acting  under  color  of  the 
law  may  have  no  legal  existence,  and  conse- 
quently no  legal  municipal  offices;  yet  such  a 
corporation  has  still  an  existence  recognized 
by  law,  and,  upon  plain  grounds  of  public  pol- 
icy, the  question  of  its  legal  existence  should 
be  raised  only  hy  the  state  itself  upon  quo  war- 
ranto, (yooley.  Const.  Lim.  254;  Geneva  y,  CMe, 
61  m.  897;  St.  Louie  Comre.  v.  Shidde,  69  Mo. 
247;  BtaU  v.  Ostt,  6  N.  H.  867. 

In  some  states,  indeed,  it  Is  the  established 
rule  that  officers  filling  offices  created  by  un- 

L.a  A. 


constitutional  laws  are,  nevertheless,  de  faet^ 
officers,  until,  under  direct  proceedings,  the 
act  has  been  declared  unconstitutional.  Thus, 
in  Burt  V.  Winona  S  81,  R  R  Co.  81  Mhin. 
473,  it  was  held  that  the  municipal  court  of 
Mankato  was  a  de  facto  court,  and  that  ther» 
can  he  A  de  facto  office  under  an  unoonstita*^ 
tional  act  creathig  it  until  the  act  Is  declared 
void.  In  the  case  of  Drumbo  v.  I^Bople,  75  DL 
561,  a  school  district  had  been  Illegally  estab- 
lished. The  supreme  court  of  Illinois,  review- 
ing the  case  in  a  later  opinion  {Leach  v.  BeoplOp. 
122  HI.  420),  says:  "So  far  as  that  alleged  dis- 
trict was  concerned,  there  was  no  such  legal 
district,  and  there  was  no  dejure  office  of  school 
director  of  that  alleged  district."  Yet,  upon  a 
proceeding  to  collect  a  tax,  the  tax  was  sus- 
tained, it  oeine  held  that  the  school  directora 
were  officers  de  fado,  and  that  in  collateral 
proceedings  the  legality  of  the  formation  of 
the  district  could  not  he  inquired  into.  And 
in  Com.  v.  McCombe,  56  Pa.  486,  it  is  said; 
"An  act  of  the  assembly  even  if  it  be  uncon- 
stitutional, is  sufficient  to  give  color  of  author- 
ity to  the  person  acting  under  it"  These  de- 
cisions are  in  obvious  conflict  with  the  author- 
itv  of  the  great  leadingcases  of  State  v.  CarroU^ 
88  Conn.  449,  9  Am.  Kep.  409.  and  Norton  ▼. 
ShdMi  County,  118  U.  S.  425,  80  L.  ed.  178;  iik 
the  latter  of  which  Field,  J.,  explains  that» 
while  there  are  many  cases  deciding  that  a  per- 
son holding  an  office  under  an  unconstitutional 
law  is  a  de  facto  officer,  in  every  one  it  will  be- 
found  that  there  was  a  legal  office,  and  that  the 
unconstitutional  law  went  only  to  the  mode  or 
manner  of  filling  it.  And  they  are  likewise  in 
confiict  with  the  rule  in  this  state,  declared  in 
People  V.  Toal,  85  Cal.  888.  They  are  not  here* 
cited  in  commendation  or  approval,  but  as  in- 
structive examples  of  the  lengths  to  whicb 
those  courts  have  felt  compelled  to  go  in  cann- 
ing out  what  they  conceived  to  w  the  plain 
mandate  of  public  policy.  When,  however,  we 
come  to  consider  the  doctrine  as  applied  to 
offices  having  an  irregular  or  potential  exist- 
ence (as  distinguish^  from  a  nonexisting 
office,  or  one  void  in  its  creation),  the  cases- 
are  numerous  and  uniform  in  treating  the  in- 
cumbents of  such  offices  as  de  facto  officers. 

In  QUib  V.  Waeftington,  McAlL  430,  Fed. 
Cas.  No.  5,880,  dealing  with  the  question  or 
the  creation  of  the  office  of  appraiser,  the  court 
says:  "  If  such  an  office  has  been  even  color- 
ably  created,  then  any  irregularitv  which  does- 
not  render  the  creation  of  the  office  void  can- 
not be  availed  of."  In  Be  Ah  Lee,  6  Sawy. 
410,  5  Fed.  Rep.  899,  the  Constitution  of  Ore- 
gon provided  that,  when  the  population  of  the- 
state  reached  200,000,  the  legislature  shoukL 
district  the  state  into  designated  circuitB,  and 
provided  for  the  election  of  judges  to  the  cir- 
cuit courts  therein.  The  legislature  passed  t  he- 
act  before  the  state  attained  the  requisite  pop- 
ulation, and  before  election,  the  governor,  with^i- 
out  authority,  appointed  the  Judge  whose  act 
was  under  review.  The  court  held  that,  ad- 
mitting the  act  to  be  unconstitutional  and  the 
appointment  of  the  governor  to  be  invalid,  stiU 
the  judge  was  a  Judge  de  faeto^  since  the  office- 
in  effect  was  created  by  the  Constitution.  In 
CarUton  v.  People,  10  Mich.  850,  the  county 
officers  were  elected  before  the  law  creating  the* 
offices  went  into  effect.    Th^y  were  held  to  be* 
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in  facto  officers.  Though  there  were  no  legal 
offloee  in  ezistenoe  at  the  time,  still  the  offices 
were  created  and  had  a  potential  existence. 
And  the  court,  in  distinguishing  between  such 
offices  and  nonexistent  offices,  aptly  says: 
"  Where  the  law  negatives  the  idea  that  there 
can  be  a  legal  incumbent,  any  one  assuming 
to  act  assumes  what  any  one  is  bound  to  know 
is  not  a  legal  office."  In  YoHy  v.  JVitn^  63 
Wis.  15i,  the  legislative  act  creating  the  town 
of  Pine  Biver  provided  that  the  electors  should 
meet  upon  the  first  Tuesday  of  the  following 
April  (April  4),  and  elect  town  officers,  but  the 
act  itself  did  not  become  a  law  until  four  days 
afterwards, — April  8.  The  potential  existence 
of  the  town  was  recognized  as  sufficient  for 
holding  the  election,  and  the  officers  were  de- 
clared to  be  d(0  fatio^  though  elected  without 
authority  of  law  to  offices  then  having  no  more 
than  a  potential  existence.  In  Fvwltr  v.  B0060, 
9  Mass.  281, 6  Am.  Dec.  89,  the  legislature  had 
created  a  new  county  and  the  ofQces  thereof. 
The  governor  appointed  officers  before  the  law 
went  into  effect.  It  was  held  that  their  acts 
were  binding  as  in  fado  officers,  though  the 
appointments  themselves  were  afterwards  de- 
chred  void  by  the  same  court  when  the  oues- 
ticoi  was  presented  upon  direct  attack.  Com, 
V.  Fcuier,  10  Mass.  1^1.  Here,  too,  therefore, 
the  potential  existence  of  the  office  was  recog- 
nized. In  Leach  v.  PeopU,  122  III.  420,  an  un- 
constitutional law  regulating  township  oreani- 
zations  provided  for  Sbe  number  of  members, 
mode  of  election,  etc.,  of  the  board  of  super- 
visors, and  under  tiiis  law  a  board  was  selected 
whose  acts  were  under  consideration.  It  was 
held  that,  notwithstanding  the  invalidity  of  the 
law,  there  was  still  **such  a  legal  official  body 
known  to  the  law  as  the  'Board  of  Supervisors 
of  Wayne  County;'"  and  the  acting  board, 
though  in  number  and  in  mode  of  selection  il- 
Iml,  was  upheld  as  a  defaeto  body.  The  case 
^ Smith  V.  jLyneA,  29  Ohio  8t  261,  is  nearly  a 
parallel  case  with  the  one  at  bar.  The  legis- 
lature of  Ohio  authorized  villages  and  towns 
to  establish  boards  of  health  and  appoint  mem- 
bers. The  village  of  West  Cleveland,  by  a 
void  ordinance,  attempted  to  do  this.  The 
members  sppoioted  qualified  and  entered  upon 
the  discharge  of  their  duties,  and  were  accepted 
and  regarded  by  the  public  as  such  members. 
The  opinion  of  the  court,  delivered  by  Welch, 
Oh.  J.,  is  as  follows:  **The  questions  argued 
by  counsel  are:  (1)  Had  the  superior  court  jur- 
isdiction? (2)  Are  the  requirements  of  the  stat- 
ute as  to  the  manner  of  passing  the  ordinance 
mandatory,  or  are  they  merely  directory?  (8) 
If  these  requirements  are  mandatory,  are  the 
persons  so  acting  to  be  regarded  as  a  board  of 
nealth  dt  facto  f  We  are  satisfied  that  the.  last 
named  of  these  questions  must  be  answered  in 
the  affirmative.  It  is  unnecessary,  therefore,  to 
consider  the  first  and  second  questions.  In  other 
words,  we  thiok  that,  under  the  circumstances, 
the  board  is  to  be  regarded  as  a  board  de  facto. 
Whether  it  was  a  board  de  jnre,  and  whether 
the  superior  court  had  jurisdiction  of  the 
case,  became,  therefore,  immaterial  questions. 
It  is  claimed  by  council  for  the  plaintiff 
that  this  is  not  a  case  where  an  office  hss  been 
filled,  and  its  duties  performed,  by  parties  not 
legally  appointed  or  qualified,  but  a  case  where 
there  was  no  office  to  be  filled.    We  do  not  so 
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understand  the  law.  The  statute  (66  Ohio 
Laws,  p.  200)  creates  the  office.  It  authorizes 
the  council  to  'establish*  the  boand,  and  to  fill 
it  bv  appointment  True,  until  the  council 
act  in  the  premises,  it  is  a  mere  potentiality  in 
their  hands;  vet  it  is  none  the  less  an  office, 
known  to  the  law.  Where  the  council  assumes 
to  establish  the  board  under  the  law,  and  to 
appoint  its  members,  there  is  no  gooid  reason 
why  an  irregularity  or  illegality  in  the  act  of 
establishins;  the  office,  any  more  than  the  irreg- 
ularity or  illegality  in  the  appointment  of  tM 
officers,  should  be  held  as  rendering  the  acts  of 
the  officers  void,  and  themselves  mere  trespass- 
ers. The  reasons — ^the  considerations  of  pu  blio 
policy — which  exist  in  one  case  exist  equally  in 
the  other.  It  is  enough  that  the  office  is  one 
provided  for  by  law,  and  that  the  parties  have 
the  color  of  appointment,  assume  to  be  and 
act  as  such  officers,  and  that  they  are  accepted 
and  acknowledged  by  the  public  as  such,  to 
the  exclusion  of  all  others.  Such  was  the  case 
here.  There  was  both  the  color  and  the  fact 
of  office." 

The  office  under  consideration  was  ffY&Oi  a 
potential  existence  by  the  acts  of  the  legislature 
in  the  sections  of  the  Code  above  quotKl.  The 
plaintiff,  having  accepted  the  appointment  to  it, 
and  received  the  emoluments  of  it,  is  estopped 
from  endeavoring  to  show  to  his  own  ad- 
vantage that  the  council  did  not  follow  a  pre- 
scribed mode  in  perfecting  that  potential 
existence.  It  was  therefore  error  for  the  trial 
court  to  strike  out  the  admitted  evidence.  It 
does  not  seem  to  be  disputed  that,  if  plaintiff's 
services  in  the  case  of  wing  Hing  ^.Eureka  were 
such  as  under  his  office  he  was  in  dut;^  bound 
to  perform,  his  contract  with  ttie  council  would 
be  void  as  an  attempt  to  increase  his  compen- 
sation; and,  indeed,  no  question  can  arise  upon 
this  point  It  is  definitely  settled  by  the 
language  of  the  Constitution,  in  the  first  place 
(Const  art  11,  g  9);  and  in  the  second  place, 
even  in  the  absence  of  such  a  provision,  such 
a  contract  would  be  declared  void  upon 
grounds  of  public  policy.  "It  is  a  well-settled 
rule  that  a  person  acceptini;  a  public  office, 
with  a  fixed  salary,  is  bound  to  perform  the 
duties  of  the  office  for  the  salary.  He  cannot 
legally  clidm  additional  compensation  for  the 
discharge  of  these  duties,  even  though  the 
salary  he  a  very  inadequate  remuneration  for 
the  services.  .  .  .  Whenever  he  considers  the 
compensation  inadequate,  he  is  at  liberty  to  re- 
sign. The  rule  is  of  importance  to  the  publi& 
To  allow  changes  and  additions  in  the  duties 
properly  belonging  or  which  may  properly  be 
attached  to  an  office  to  lay  the  foundation  for 
extra  compensation,  would  introduce  intoler- 
able mischief.  The  rule,  too.  should  be 
rigidly  enforced."    Dill.   Mun.  Corp.  4th  ed. 


Igldl; 
288; 


g  238;  Mechem,  Pub.  Off.  §^  824r^76. 

The  contention  here  is,  however,  that  theso 
services  were  not  among  those  whose  perform- 
ance is  enjoined  on  the  city  attorney,  and  here- 
in plaintiff  relies  upon  the  case  of  Herrington 
V.  Santa  Clara  County,  44  Cal.  496.  As  the 
law  then  stood,  the  district  attorney  was  en- 
titled to  receive  as  compensation  10  per  cent  of 
sJl  money  recovered  by  him.  for  the  county  in 
any  action.  The  county  supervisors,  iirnoring 
the  district  attorney,  authorized  other  at- 
torneys to  bring  suit  without  the  county  for 
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the  lecoyery  of  a  large  sum  of  money.  Be- 
ooveiy  was  had  in  the  action,  and  the  district 
attorney  sued  to  recover  his  percentage.  The 
law  made  it  the  duty  of  the  district  attorney  to 
prosecute  all  actions  for  the  recovery  of  debts, 
etc,  and  to  defend  all  suits  brought  against 
his  county.  Pol.  Code,  §  4256.  The  district 
attorney  was  not  denying  that  it  was  his  duty 
to  prosecute  this  suit,  but,  to  the  contrary  in- 
sisted that  it  was  his  duty.  The  defendant 
county  never  claimed  that  it  was  not  the  dis- 
trict attorney's  duty  to  prosecute  the  suit,  but 
insisted  that  the  duty  was  not  exclusively  im- 
posed upon  and  the  right  not  ezdusively  vested 
in  him,  but  that  the  supervisors  could,  if  they 
saw  fit,  engage  other  counsel  to  perform  the 
service,  as  in  many  cases  special  counsel  are 
employed.  The  language  of  the  court  in  its 
opinion,  therefore,  while  not  Mier,  was  not 
addressed  to  any  contention  raised  by  the  par- 
ties. The  decision  of  the  court  was  by  a  bare 
malority ;  Chief  Justice  Wallace  being  disquali- 
fled,  and  Justice  Rhodes  expressing  no  opinion. 
It  was  based  unon  two  grounds;  the  second, 
which  is  argued  at  length,  holding  that,  as  the 
district  attorney  had  not  ooUeeted  the  money, 
he  was  not  entitled  to  his  commission;  and  the 
first,  which  is  not  argued,  being  a  declaration 
to  the  effect  that  it  was  "not  a  duty  enjoined 
upon  the  district  attorney  bv  law  to  prosecute 
or  defend  civil  actions  in  which  the  county  is 
interested  which  are  pending  in  any  other 
county  than  his  own."  This  declaration  is, 
however,  supported  by  no  reasoninjBf,  by  no 
analysis  of  the  statute,  and  by  no  citation  of 
authority;  and  it  wQiild  be  difficult  so  to  sup- 
port it.  Says  Dillon:  '*Tbe  statutes  of  the 
legislature  and  the  ordinances  of  our  municipal 
corporations  seldom  prescribe  with  much  de- 
tail and  particularity  the  duties  annexed  to 
pnblic  offices;  and  it  requires  but  little  in- 
genuity to  run  nice  distinctions  between  what 
dtiti«>i  -^^y  and  what  may  not  be  considered 
strictly  official;  and  if  these  distinctions  are 
much  favored  by  courts  of  justice,  it  may  lead 
to  great  abuse.^  1  Dill.  Mun.  Corp.  4th  ed. 
8388. 

When  the  law  of  the  state  says  that  the  dis- 
trict attorney  shall  prosecute  and  defend  sll 
suits,  and  the  city  attorney  shall  attend  to  '*all 
suits,  matters,  and  things  in  which  the  city  may 
be  legally  int(;re8ted/'lt  is  a  most  forced  and 
unwarranted  construction  to  hold  that  in  the 
one  case  it  means  onlv  such  suits  as  are  com- 
menced and  finally  determined  in  the  county 
courts,  and  in  the  other  only  such  as  are  in  like 
manner  commenced  and  determined  in  the 
municipal  courts.  If  the  legislature  meant  that, 
it  could  and  would  have  said  so.  But  when  it 
says  '^all  suits,  matters,  and  things,"  the  lan- 
guage will  bear  no  other  construction  than 
that  wliich  is  patenft  on  its  face.  No  rules  of 
interpretation  sre  necessary  to  be  considered, 
for  no  need  or  room  for  interpretation  exists. 
Thus  the  court,  in  Ryce  v.  Osage,  88  Iowa.  558, 
said  the  law  made  it  the  duty  of  the  city  at^ 
tomey  "to  act  as  attorney  for  the  city  in  any 
suit  or  action  brought  by  or  against  the  city, 
and  generally  to  attend  to  the  interests  of  the 
city  aj»  lis  attorney."  There,  as  here,  plaintiff 
claimed  extra  compensation  for  services  ren- 
dered under  contract  with  the  counsel  for  de- 
fending an  action  against  the  city  in  the  district 
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and  supreme  court,  and  there,  as  here,  urged 
that  it  was  no  part  of  his  official  duty  to  de- 
fend the  suit  Says  the  court:  "It  seems  to 
us  that  a  mere  reading  of  thai  section  of  the 
ordinance  which  prescribes  the  duties  of  the 
city  attorney  is  sufficient  to  show  that  under  it 
he  was  required  to  act  for  the  city,  as  its  attor- 
ney, in  any  case  brought  by  or  against  it.  .  .  . 
That  the  services  rendered  by  the  plaintiff,  and 
for  which  he  now  seeks  to  recover,  were  In- 
cluded within  his  duties  as  city  attorney,  is  too 
plain  to  admit  of  argument  In  Laneawter 
County  V.  Fulton,  128  Pa.  48,  6  L.  R  A.  488, 
construing  a  similar  statute,  says  the  court: 
"The  services  for  which  the  contract  in  <}oet- 
tion  undertakes  to  provide,  are  clearly  withia 
the  sphere  of  the  duties  of  the  solicitor  of  Lan- 
caster county."  Eumelt  v.  HaUett,  28  Kan. 
276,  is  not  in  conflict  with  the  authorities  upon 
this  Question.  In  that  case  the  conn ty  attomej 
sued  nis  county  for  compensation  for  services 
demanded  of  him  witbout  the  duties  of  his  of- 
fice, as  the  court  decided.  He  had  been  com- 
pelled to  assist  in  a  trial  in  a  county  other  than 
nis  own.  The  law  expressly  limited  his  dutr 
to  attend  before  magistrates  and  Judsea  in  hn 
county.    Kan.  Qen.  Stat.  1888,  p.  284,  8  187. 

But  it  is  unnecessarr  to  multiply  quotations 
upon  this  plain  proposition.  We  think  it  must 
be  apparent  that  tlie  construction  given  to  the 
statute  in  Berrington  v.  Santa  Clara  County, 
iupra,  cannot  be  supported,  and  should  no 
longer  be  maintained;  and  we  believe  that  the 
evil  results  to  the  public  service  which  must 
arise  under  that  construction  Justfy  and  demand 
a  declaration  from  this  court  that  it  be  no 
longer  considered  as  authority.  It  is  of  the 
last  importance  that  any  and  every  public  of- 
ficer entering  upon  the  discharge  of  bis  duties 
should  know  once  and  for  all  that,  be  the  duties 
onerous  or  be  they  easy,  the  compensation  for 
them  must  be  that  fixed  by  law,  and  that  only. 
If  they  become  too  burdensome,  the  law  does 
not  forbid  the  officer's  resignation;  but  it  does 
emphatically  say  that  he  shall  not  under  any 
circumstances,  by  use  of  the  power  of  Us  of- 
fice, by  contract,  express  or  implied,  fair  or 
unfair,  or  by  aid  even  of  legislative  enactment. 
obtain  increased  compensation  for  their  per- 
formance, '^he  successful  effort  to  obtain 
office  is  not  unf requently  speedily  followed  by 
efforts  to  increase  its  emoluments;  while  the 
incessant  changes  which  the  progressive  spirit 
of  the  times  is  introducing  effects,  almost  every 
year,  changes  in  the  character,  and  additions 
to  the  amount,  of  duty  in  almost  every  official 
station;  and  to  allow  these  changes  and  addi- 
tions to  lay  the  foundation  of  claims  for  extra 
services  would  soon  introduce  intolerable  mis- 
chief."   Evans  t.  Trenton.  24  N.  J.  L.  784. 

The  services  here  performed  by  the  plaintiff 
being  such  as  it  was  his  duty  to  perform  as  the 
city  attorney  of  the  city  of  Eureka,  the  con- 
tract was  an  attempt  to  increase  his  compensa- 
tion, and  is  in  violation  of  the  Constitution, 
against  public  policy,  and  therefore  void.  '*A 
promise  to  pay  them  [officers]  extra  compen- 
sation, is  alwoiutely  void,  under  the  statute  of 
Ohio.  Such  promise  could  not  be  enforced 
at  common  law,  being  against  sound  policy* 
end  quasi  extortion.  English  judges  have  de- 
clared that  such  claims  by  them  arc  novel  in 
courts  of  Justice,  and  that  actions  founded  on 
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such  promises  are  scandalous  and  shamef  ol  (2 
Barr.  034);  and  in  the  court  of  errors  of  New 
York  they  meet  with  do  more  favor.  Hatch 
▼.  Mann,  15  Wend.  46."  OiUmorev.  Lewis, 
12  Ohio,  281;  Vandereook  v,  WiUiam$,  106 
iDd.  845;  Decatur  ▼.  VermiUion,  77  HI.  815; 
Hunter  ▼.  Noff,  71  Pa.  282. 

Nor  can  plaintiff  recover  under  the  contract, 
as  bj  his  second  count  he  seeks  to  do,  for  such 
part  of  the  services  as  was  rendered  after  his 
term  of  office  had  expired.  This  is  not  the 
case  of  a  city  attorney  carrying  on  litis;ation, 
after  his  term  of  office  had  expired,  with  the 
knowledge  and  consent  of  the  authorities,  in 
which  case  an  implied  contract  and  promise  to 

evy  might  arise  after  his  tenure  had  terminated, 
ere  plaintiff  declares  on  and  seeks  to  recover 
under  a  contract  against  public  policy  and 
wholly  Yoid.  Such  a  contract  will  not  support 
any  action  for  recovery.  As  is  said  by  the 
court  in  Laneagter  County  y.  FuUon,  aupra: 
"There  is  no  pretense  that  any  new  agree- 
ment was  entered  into  or  the  terms  of  the 
original  in  any  manner  changed  after  the  ex- 
piration of  his  term  of  office.  Neither  the  sub- 
ject of  a  new  contract  nor  the  modification  of 
the  original  ever  appears  to  have  been  consid- 
ered by  the  parties.  The  services  of  plaintiff 
below  were  no  doubt  efficient  and  valuable; 
but*  so  far  as  they  were  rendered  during  his 
term  of  office,  his  salary  is  dl  the  compensa- 
tion he  can  claim.  As  to  services  rendered 
after  the  expiration  of  his  term  of  office,  un- 
der and  in  pursuance  of  the  original  illegal  and 


▼old  contract,  he  cannot,  under  the  pleading 
and  evidence  in  this  case,  recover."  A  void 
contract  cannot  form  the  basis  of  a  judicial 
proceeding.  Santa  Clara  Valley  MiU  i  L,Co. 
V.  Haye$,7fi  Cii.  887. 

There  are  considerations  in  plaintiff's  case 
which  appeal  with  force  to  a  court.  In  the 
first  place,  the  services  rendered,  as  found 
by  judge  and  jury,  were  of  great  value  to  de- 
fendant In  the  second  place,  they  were  ren- 
dered under  an  early  interpretation  given  to 
the  statute,  which  justified  plaintiff  in  suing 
upon  his  contract  In  now  declaring  what  we 
believe  to  be  the  only  tenable  construction  of 
the  law  relative  to  the  duties  of  the  office,  it  has 
followed  as  a  necessary  consequence  that  the 
contract,  void  as  against  public  policy,  will  not 
support  a  cause  of  action.  Plaintiff,  however, 
if  the  facts  will  warrant  it,  should  recover,  not 
upon  the  original  or  void  contract,  but  upon 
an  implied  one  for  services  rendered  after  the 
expiration  of  bis  term  of  office. 

The  Judgment  and  order  are  revened,  with 
directions  to  the  trial  court  to  permit  plaintiff, 
if  he  shall  be  so  advised,  to  amend  his  com- 
plainty  or  file  an  amended  complaint,  seek- 
ing compensation  upon  quantum  meruit  for 
services  rendered  after  the  expiration  of  his 
term  of  office. 

We  concur:  Befti|7»  Ch.  J.;  HeFar- 
land,  J.;  Oaroiitte»  X;  VaA  Fleet*  J; 
Harrison,  J.;  Teaq^lei  J. 
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STATE  of  Montana,  «p  rd,  Sam  TOI,  Beept., 

t, 

E.  S.  FRENCH,  AppL 

i Mont I 

1*   Xaspoflliif^  on  lanndrymen  tbe  pay 
flsent  of  a  lieenee  Dae  of  $!&  for  a  steam 
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laundrj,  $10  for  every  male  person  In  the  Irash 
nesB  other  than  that  of  a  steam  laundry,  and  925 
for  a  male  laundryman  employlna  one  or  more 
other  persons,  does  not  gnat  a  monopoly  or  have 
aprohibluny  effeot. 

8.  Tbeonifbrmltgrelaafle  of  Cofeiet.  art. 

XZt  i  If  relatiDff  to  taxation,  does  not  apply  to 
lloenses  imposed  on  oooapattooSi 


L  PoiMT  to  fix  Uoensefees  generally. 

The  power  of  a  soyerelgn  state  to  fix  lioense  fees 
at  such  figures  as  it  mi^  see  fit  would  appear  to  be 
onUmtted,  except  In  cases  in  which  Its  exercise 
would  oonfllot  with  some  constitutional  provision. 

Thus,  the  legrislature  of  a  state  may  impose  such 
lioense  taxes  upon  privileges  as  It  may  choose.  Col- 
umbia ▼.Ueasly,  1  Humph ^388, 81  Am.  Dec  (MA  (1880). 

And  it  may.  In  regulating  any  matter  which  is  a 
proper  subject  for  the  police  power,  impose  such 
sums  for  licenses  as  will  ot)erate  as  a  partial  re- 
straint on  the  businees  or  on  the  keeping  of  a  par- 
ticular kind  of  property.  Tenney  ▼.  Lens,  16  Wis. 
£08(1868). 

And  in  the  exercise  of  the  police  power  it  might 
prohibit  altogether  the  sale  of  liquors,  and  conse- 
quently may  attach  such  conditions  to  the  allow- 
anoe  of  their  sale  as  it  sees  fit  to  prescribe.  Timm 
▼.  Harrison,  100  HI.  608  (1884)  (dictum). 

And  it  may  prohibit  or  permit  the  doing  businees 
in  the  state  by  foreign  Insurance  companies,  as  it 
sees  fit,  and  If  It  is  permitted  it  may  impose  such 
conditions  and  restrictions,  and  require  such  pay- 
ment, for  tbe  privilege  as  it  ma?  choose.  Milwau- 
kee fire  Department  v.  Helfenstein,  16  Wis.  187 
(1888);  Leavenworth  v.  Booth,  U  Kan.  687  0879 
(dtetiim). 
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8.  The  Iket  that  Chinamen  are  eiiirs«ff^ 
In  the  hand-lanndi^  busineas  does  not 
make  invalid  a  statute  Imposlnir  a  license  fee  of 
fSSon  a  male  laundryman  employlnff  one  or  more 
other  persons  in  such  business,  while  the  fee  for 
a  steam  laundry  is  f  15,  where  the  law  in  its  terms 
applies  to  all  male  laundrymen  of  every  condition 
and  nationality. 

(October  14, 189Sb> 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  Lewis  and  Clarke 
County  in  favor  of  relator  in  a  mandamus  pro- 
ceeding to  compel  defendant  to  issue  a  license 
to  relator  to  conduct  a  laundry.    BeversecL 

Statement  by  De  Witt»  J.: 

This  is  an  appeal  from  the  Judgment  of  the 


district  court  upon  an  application  for  a  writ  of 
mandate  requiring  the  appellant  to  accept  $10 
as  a  license  fee  from  the  respondent,  and  to 
i88ue  to  respondent  a  license  to  conduct  a  laun- 
dry. Sections  4079  and  4080  of  the  Political 
Code  are  as  follows: 

'*Sec.  4079.  Eveiy  male  person  engaged  in 
the  laundry  business,  other  than  the  steam 
laundry  business,  must  pay  a  license  of  $10  per 
quarter;  provided,  that  where  more  than  one 
person  is  engaged  or  employed  or  kept  at  work, 
such  male  person  or  persons  shall  pay  a  license 
of  $26  per  quarter,  which  shall  be  the  license 
for  one  place  of  business  only. 

"Sec.  4080.  Every  person  who  carriei^  on  a 
steam  laundry  must  pay  a  license  of  $15  per 
quarter." 


So,  it  may  properly  delegate  the  power  to  license 
and  to  flz  tbe-fees  to  be  paid  for  the  license,  to  mu- 
nicipal subdivisions  and  bodies.   See  infra,  TV,  e,  f. 

And  where  by  the  charter  of  a  city  a  power  to  li- 
cense a  particular  occupation  is  given,  such  power 
involves  the  necessity  of  determining  both  the  ex- 
tent and  duration  of  the  license  and  the  sum  to  be 
paid  therefor.  Darling  v.  St.  Paul,  19  Minn.  88B 
(187S)  (dictum), 

A  city  council  having  power  to  license  and  reg- 
ulate may  require  a  reasonable  sum  by  way  of  an 
ezdse  for  granting  such  license.  Cincinnati  y. 
Bryson,  16  Ohio,  886, 46  Am.  Dec  G08  a846). 

Where  a  municipal  corporation  is  authorized  to 
regulate  a  given  subject  and  require  those  who  do 
any  act  or  carry  on  any  business  to  obtain  a  license, 
a  reasonable  fee  for  the  Mcense  and  the  labor  or 
expense  attending  its  issue  may  be  properly 
charged,  although  the  power  to  do  so  is  not  ex- 
pressly given.  St.  Paul  v.  Dow,  87  Minn.  20  a887): 
Jacksonville  ▼.  Led  with,  86  Fla.  108,  9  L.  B.  A.  66 
a80O). 

See,  as  to  the  requirement  of  reasonableness, 
which  appears  to  be  applicable  to  municipal  cor- 
poratiohs  only,  In/ra,  IV.  o,  4r7. 

IL  OontMhftional  retirieiUom  a»  to  amount, 

Various  constitutional  provisions  have  been  fre- 
quently interposed,  sometimes  successfully,  as 
furnishing  a  limitation  either  directly  or  relatively, 
upon  the  discretion  of  legiaiative  and  municipal 
bodies  in  fixing  the  amount  of  license  fees;  such 
provisions  applying  of  course,  when  deemed  appli- 
oablA,  alike  to  state  and  to  municipal  licenses. 

a.  Provisions  agcri^diserfmination. 

Provisions  against  discrimination  sometimes  act 
as  a  limitation,  preventing  the  imposition  of  a  li- 
cense fee  upon  one  class  of  subjects  relatively 
larger  than  IJiat  imposed  upon  another  dass. 

Thus,  a  Uoense  tax  of  $300  per  annum,  imposed 
upon  persons  not  permanent  residents  in  the  state 
upon  the  sale  of  any  goods  other  than  agricultural 
products  and  articles  manufactured  in  the  state, 
conflicts  with  the  provision  of  the  Federal  Consti- 
tution that  citizens  of  each  state  shall  be  entitled  to 
all  ttie  privileges  and  immunities  of  citizens  in  the 
several  states,  where  the  tax  imposed  upon  resident 
traders  ranges  f^m  $12  to  $160  per  annum.  Ward 
V.  Maryland,  70  U.  S.  32  WaU.  418,  SO  L.  ed.  440  0671). 

And  a  license  tax  imposed  by  statute  upon  ven- 
dors of  patent  rights  or  territory  for  the  sale  of 
patent  rights  or  patented  articles,  of  double  the 
amount  of  that  imposed  upon  other  peddlers,  is  in- 
valid as  discriminating  against  peddlers  of  patent 
rights,  as  well  as  being  a  tax  upon  a  patent  right. 
Be  Sheffield,  64  Fed.  Bep.  888  a804). 

So,  an  ordinance  imposing  a  license  fee  of  $26 
upon  nonresident  hawkers  and  peddlers,  and  only 
flO  upon  those  residing  in  the  city,  is  illegal  in  so 

80  L.  R.  A. 


far  as  it  imposes  a  larger  tax  on  nonresldenta. 
State  V.  Orange,  60  N.  J.  L.  880  (1»>8). 

And  a  license  fee  of  $100  imposed  upon  keepers 
of  meat  shops  in  one  part  of  a  city,  and  of  $S6  in 
other  parts,  is  a  tax  for  revenue  purposes,  and  un- 
constitutional as  such  for  discrimination  between 
ditferent  portions  of  the  city.  St.  Louis  v.  SpiegeU 
75  Mo.  14B  (1881). 

So,  an  ordinance  imposing  a  license  fee  upon 
transient  merchants  doing  business  in  the  town, 
designed  to  discriminate  in  favor  of  resident  mer- 
chants and  again»t  all  others,  conflicts  with  the  pro- 
vision of  the  Federal  Oonstitution  giving  power  to 
Oongress  to  regulate  commerce  between  the  states, 
and  with  that  of  the  state  of  Iowa,  that  laws  of  a 
general  nature  shall  have  a  uniform  operatloii. 
Pacific  Junction  v.  Dyer,  64  Iowa,  88  (1884). 

But  a  license  tax  imposed  by  a  city,  of  $2  per  year 
upon  hand  carts,  of  $8  for  buggies,  and  so  on  far 
vehicles  of  a  different  character,  and  finally  of  $80 
per  year  for  a  six-horse  omnibus,  is  not  unconstitu- 
tional because  of  discrimination  or  as  being  in  v1o< 
lation  of  natural  rights.  St.  Louis  v  Green,  7  Mo. 
App.4B8a879). 

And  a  license  tax  of  $86,  imposed  by  statute  oo 
persons  dealing  in  distilled  liquors  or  retaillnir 
spirituous  liquors  on  land,  is  not  unconstltutioiial 
for  unjust  discrimination  because  a  tax  of  only  $50 
is  levied  on  persons  following  a  like  occupation  od 
steamboats,  though  such  steamboats  ply  between 
places  in  a  single  parish  only.  KaUskl  v.  Orady,  26 
La.  Ann.  676  (1878). 

And  Ga.  act  Feb.  16, 1876,  requiring  persons  em- 
ployed in  hiring  laborers  in  the  state  for  employ- 
ment outside  its  limits  to  procure  a  license  and  pax 
$100  therefor  for  revenue  purposes,  is  not  uncon- 
stitutional as  discriminating  between  residents  and 
nonresidents.  Shepperd  v.  Sumpter  Ooun  ty  Oomra. 
60  Ga.  680, 27  Am.  Bep.  804  (1877). 

See  also,  as  to  fixing  different  rates  for  different 
classes  of  calUngs,  infrcL,  II.  o,  and  UL  And  see 
generally,  as  to  discrimination  in  fixing  municipal 
license  fees,  infrcL,  IV.  b. 

And  see,  in  connection  with  this  subdivision,  the 
principal  case,  Statb,  Tox,  v.  Frbnoh. 

Discrimination  against  nonresidents  by  imposing 
license  taxes  is  not  considered  here  further  than  It 
depends  upon  the  amount  of  the  charge.  Many- 
other  oases  decide  that  such  burdens  which  are 
placed  only  upon  nonresidents  are  unconstitutional. 

As  to  discrimination  against  foreign  corporations, 
see  noU  to  Gone  Export  ft  a  Oo.  v.  Poole  (8.  a)  24 
Ji.B.A.880(18O4). 

b.  JYooisiofU  ogoifise  violation  cf  oontraet  obUoo- 

tiont. 

Licenses  are  not  contracts  which  cannot  be 

changed   within    tbe    constitutional  prohibltioa 

against   violation    of   contract  obligations,  and 

when  required  for  regulation  they  do  not  violate  a 


1890. 


Statb,  tx  rel,  Toi,  t.  Fnmvcn, 


41T 


The  respoBdent  here,  Sam  Toi,  appeared  in 
the  district  court,  and  filed  a  petition  praying 
for  a  writ  of  mandamus,  in  which  petition  he 
«et  forth  as  follows:  That  appellant  is  the 
Creasnrer  of  Lewis  and  Clarke  coantj,  and 
ihat  it  was  his  duij  to  issue  licenses  when 
tendered  the  fees  therefor;  that  respondent  is  a 
male  person,  a  resident  of  the  county,  and 
•en  jEBged  in  the  laundry  business,  other  than  a 
^teain  lanndry.  and  that  be  is  employing  male 
persona  other  than  himself  in  such  biisineas; 
that  be  tendered  to  the  said  treasurer  the  sum 
of  $10,  and  demanded  that  the  treasurer  issue 
to  bim  a  license  for  the  conduct  of  the  laundry 
business;  that  the  treasurer  refused  to  issue  said 
license  unless  the  respondent  paid  him  the  fee 
of  $25,  as  required  by  section  4079,  Pol.  Code 


The  cojiDty  attorney  filed  a  demurrer  to  this 
petition,  upon  the  ground  that  it  did  not  set  up 
facts  suflQcient  to  warrant  the  issuing  of  the 
writ  of  mandamus.  The  demurrer  was  over- 
ruled, and  the  writ  was  issued,  commanding 
the  treasurer  to  receive  from  the  respondent  the 
sum  of  $10,  and  issue  to  him  a  license  for  the 
conduct  of  said  laundry  business.  From  this 
judgment  the  respondent  below  appeals. 
There  are  some  other  matters  set  up  in  the  pe* 
tition  for  the  writ,  which  will  be  noticed  as  the 
subject  is  treated  in  the  opinion  below. 

Mr.  H.  J.  EEarfskellt  for  appellant: 
The  license  is  uniform  on  all  persons  en- 
gaged in  carrying  on  the  same  class  of  laun- 


•ooDtiaot  not  to  tax«  but  the  role  Is  different  wliere 
ttaey  are  exacted  for  the  purpose  of  revenue. 

Thus,  a  hoense  to  sell  liquor  is  a  mere  permit  to 
•eDffajre  in  that  bustnev,  and  not  a  oontraot  ffuar- 
anteeiDff  that  the  state  will  not  increase  the 
■amount  required  to  be  paid  therefor.  Hadtaer 
V.  WUUamsport,  15  W.  K.  C.  18B  a888). 

A.nd  the  same  was  held  in  Moore  ▼.  Indlanap- 
-olls,  120  Ind.  488  (1880),  with  reference  to  the  power 
of  a  municipality  to  raise  the  price  of  a  Uoenae 
for  the  unexpired  period  before  Its  expiration. 

So,  a  franchise  conferred  by  the  legislature  on 
private  persoDS  to  construct  a  railroad  track 
tiirough  the  streets  of  a  dty  and  run  cars  thereon, 
presoriblDff  certain  conditions  to  be  performed  by 
the  grantees,  is  not  a  contract  which  will  exempt 
the  occupation  of  operating  the  road  from  a  tax 
imposed  by  the  city  under  a  power  to  license  and 
#Bgulate  occupations.  San  Job6  v.  San  Jos6  ft  B.  0. 
B.  Co.  68  Cal.  476  (1879). 

And  a  provision  in  the  charter  of  a  city  railroad 
oompany  that  the  company  shall  pay  such  license 
for  each  car  run  as  is  paid  by  other  passenger  rail- 
road companies  In  a  city,  which  Is  180,  Is  not  a  con- 
tract that  the  license  fee  should  never  exceed  such 
«um.  Union  Pass.  B.  Oo.  v.  Philadelphia,  Ifll  TJ.  S. 
4B8.25L.ed.«12(18T9). 

Kor  do  a  license  fee  of  $6  on  each  car  of  a 
railroad  oompany.  Imposed  by  a  dty,  and  a  sulMe- 
•quent  bond  required  by  ordinance  for  faithful 
•compliance  with  regulations,  eta,  given  by  the 
railroad  oompany  as  a  condition  for  the  consent  to 
its  occupancy  of  Its  streets,  constitute  a  contract 
with  the  dtj  that  such  license  fee  shall  not  be  va- 
«1ed  or  increased.  Johnson  v.  FhQadelpbla,  60  Pa. 
445(1800). 

And  the  right  of  a  municipality  to  require  pay- 
<mencof  a  license  fee  of  $60  per  year  for  each  boat 
used,  under  a  charter  authorizing  it  to  license, 
^ax,  and  regulate  ferries,  is  not  affected  by  a  pro- 
vision In  the  charter  of  the  ferry  oompany  that  it 
should  be  subject  to  the  same  taxes  as  should  be 
imposed  on  other  ferries  and  under  the  same  regu- 
lations and  forfeitures,  where  other  ferries  are  re- 
•<xn1red  by  general  law  to  pay  to  the  county  not  lees 
than  $6  nor  more  than  $800,  such  charge  being  a 
license  fee  and  not  a  tax.  Wiggins  Ferry  Co.  v. 
East  St.  Louis,  102  111.  660(1882). 

In  Rowland  v.  Chicago,  108  UL  600  a884).  It  was 

«aid  that  It  was  decided  In  Wiggins  Ferry  Co.  v. 

East  St.  Louis,  supra,  that  a  license  fee  exacted 

for  the  mere  purpose  of  revenue,  for  a  lloeose  to 

•do  that  which  the  exactor  bad  no  power  to  forbid. 

Is  not  a  tax  In  the  sense  of  the  Constitution. 

An  Imposition  by  a  municipal  council  of  a  license 
tax  upon  the  cars  of  a  railroad  company  within  Ita 
41mlts  for  the  purpose  of  raising  revenue,  however, 
would  be  an  Invasion  of  the  chartered  rights  of  a 
company  and  void  where  Its  charter  subjected  it 
'Co  certain  regulations  of  the  municipality  with 
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latlon  to  paving,  grading,  etc,  and  exempted  It 
from  other  municipal  controL  Johnson  v.  Phila- 
delphia, mqwvl 

And  a  municipal  requirement  of  an  annual  lU 
cense  fee  of  $60  for  large  cars  and  $25  for  small 
cars.  Imposed  upon  a  street-railroad  company* 
which  regulated  nothing  except  to  prohibit  the 
running  of  the  cars  without  such  payment,  Is  not 
a  measure  of  regulation,  but  the  Imposition  of  a 
tax  upon  the  company  in  derogation  of  its  rights 
to  property  acquired  under  a  precedent  contract 
for  the  use  and  occupation  of  the  streets.  New 
Torkv.  Second  Ave.  B.  Co.  32  N.  Y.  281,  84  Barb. 
48(1866). 

Nor  can  a  municipal  corporation  exact  an  addi- 
tional license  fee  from  a  telephone  company  for 
the  purpose  of  revenue  only,  where  such  compa- 
nies are  required  to  pay  to  the  state  annually  a 
license  fee  for  carrying  on  other  buslnem,  which  Is 
declared  to  be  In  heu  of  all  taxes  for  any  purpoees 
authorlaed  by  the  laws  of  the 'state.  Wisconsin 
Teleph.  COb  v.  Oshkoeb,  68  Wis.  82  a884.) 

a  ProvMons  rtQuUrina  aquoUty  and  unl/ormit|f. 

The  provision  found  in  the  Constitutions  of 
most  of  the  states,  requiring  taxation  to  be  equal 
and  uniform.  Is  the  one  which  has  been  most  fre- 
quently interposed  with  a  view  to  limiting  the 
license  fees  imposed  upon  one  class  or  locality  so 
as  to  be  uniform  with  those  imposed  upon  others; 
bnt  while  there  is  some  conflict  of  authority,  the 
great  majority  of  the  decisions  have  declined  to 
give  that  effect  to  the  provision,  though  they  have 
placed  such  refusal  upon  different  grounds. 

Thus,  It  has  been  held  that  a  license  fee  is  not  a 
tax  within  constitutional  restrictions  upon  the 
power  to  tax. 

This  is  the  rule  of  the  principal  case,  SrikTi,  Toz, 
V.  Fbxnch. 

And  this  was  decided  in  Chllvers  v.  People,  11 
Mich.  48  (1862),  with  reference  to  a  fee  for  the  privi- 
lege of  running  a  ferry. 

And  in  Wiggins  Ferry  Co.  v.  Bast  St.  Louis,  108 
DL  660  (1882),  with  reference  to  a  license  fee  of  $50 
annually  for  each  boat,  required  of  a  ferry. 

And  In  People  v.Thurber.l8  111.664  (1862),  with 
reference  to  a  license  fee  of  8  per  cent  on  the 
amount  of  premiums  charged  by  persons  acting  as 
agents  for  foreign  Insurance  companies. 

And  in  Braun  v.  Chicago,  UO  111.  186  (1884),  with 
reference  to  an  ordinance  requiring  a  license  fee 
of  $100  of  bankers  and  of  $25  of  commission  mer- 
chants, brokers,  and  money  changers. 

So,  In  Charity  Hospital  v.  Stlckney,  2  La.  Ann. 
660  (1847),  a  charge  of  $620  annually,  imposed  on 
theaters  for  the  benefit  of  a  chanty  hospital,  was 
attacked  as  unconstitutional,  but  upheld  on  the 
ground  that  the  exaction  was  the  price  of  a  license* 
and  not  a  tax. 

And  a  Ucense  tax  Imposed  upon  liquor  dealers  la 
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The  legfslature  is  autborissed  to  divide  a 
busiDesB  into  classea  foi  the  purpose  of  impos- 
iDg  a  license  tax. 

People  y.  Hendenon,  12  Colo.  860. 

If  it  operates  on  all  alike  who  fall  into  the 
same  class,  the  coDstitutiooal  requiremeDt  that 
"taxes  shall  be  uniform  upon  the  same  class  of 
subjects"  is  satisfied. 

Timm  v.  Harrison,  109  IlL  698;  Cooley, 
Taxn.  169;  Howland  y.  Chicago,  106  111.  496; 
Boeeman  v.  GadtMll,  14  Mont.  480. 

Even  within  the  class  taxed,  however,  there 
may  be  rules  of  distinction,  and  these  are  per- 
fectly admissible,  provided  they  are  general 
rules  and  are  observed. 

Oobley,  Taxn.  170;  State  t.  Steunwn,  109 


N.  C.  780;  Singer  Mfg.  Co.  v.  Wright,  88  Fed. 
Bep.  121. 

The  power  to  classify  and  arrange  into  cla8se» 
of  subjects  is  not  limited  or  restncted. 

Weaver  v.  State,  89  Ga.  689;  People  v.  Ben- 
dereon,  eupra;  Black,  Const.  Law,  p.  408r 
Hotoland  v.  Chicago,  eupra;  Home  Ine,  Co,  v. 
SuoigerU' \{^  111.  658;  Qermania  L.  Ine.  Co.  t^ 
Com.  85  Pa.  513;  Eao  parU  Mirande,  78  CaL 
865;  Timm  v.  Barrieon,  eupra;  Ex  parte  Thorn- 
ton, 12  Fed.  Rep.  588;  OatUn  v.  Tarbotv,  7» 
N.  C.  119. 

There  is  no  discrimination  between  persons' 
en^ged  in  carrying  on  the  same  class  of  laun 
dries.    The  law  operates  alike  upon  all  per 
sons  under  like  drcumstances  and  conditions,. 


not  a  state  tax  and  is  not  therefore  unjust  or  un- 
equal beoause -levied  on  all  dealers  alike  without 
regard  to  the  amount  of  business  done  by  eaoh. 
Youngblood  V.  Sexton,  88  Mich.  406, 20  Am.  Bep.  864 
0876). 

Nor  Is  Idaho  act  1801,  B 1,  providing  for  the  pay- 
ment of  $800  per  year«or  a  proportionate  amount  for 
each  fraction:  of  a  year,  for  a  license  to  sell  intozi- 
eating  Uquor  in  towns  in  which  a  designated  vote 
was  cast  for  governor  at  the  last  general  election, 
and  $800  in  all  other  cities  and  towns,  and  $100  for 
licenses  for  hotels  outside  of  cities,  towns,  villages, 
and  hamlets,  within  Idaho  Const,  art.  7,  H  2, 6,  re- 
quiring equality  and  uniformity  of  taxation  upon 
the  same  classes  of  subjects.  State  v.  Doherty,  2 
Idaho  1105  a892). 

And  a  statute  requiring  a  license  fee  of  $10  of  all 
liquor  dealers  in  addition  to  all  other  licenses  re* 
quired  by  law,  and  providing  that  the  moneys 
received  therefrom  shall  constitute  a  fund  for  the 
foundation  and  maintenance  of  an  asylum  for  In- 
ebriates, is  within  the  police  powers  of  the  legis- 
lature and  not  in  violation  of  the  constitutional 
provisions  against  unequal  taxation.  State  v.  Oaa- 
sidy,  22  MIod.  812,  21  Am.  Bep.  765  (1875). 

And  Ala.  act  Jan.  16, 1864,  authorizing  and  re- 
quiring the  probate  Judge  of  the  county  to  collect 
a  tax  of  $60  on  licenses  for  the  retailing  of  spirit- 
uous Uquorsin  the  city  of  Mobile,  for  the  use  of 
the  Mohiie  school  commtasioners,  is  a  police  regu- 
lation which  may  be  graduated  by  the  populous- 
ness  of  the  community  in  which  the  privilege  Is  to 
be  exercised,  and  by  the  profitableness  of  the 
employment,  and  not  subject  to  the  objection  that 
it  is  not  levied  equally  throughout  the  taxable  dis- 
trict. Ex  parte  Marshall,  64  Ala.  266  (1870),  Stone, 
J.,  dissenting. 

So,  a  municipal  requirement  of  a  building  license 
and  that  a  fee  of  60  cents  shall  be  paid  for  a  license 
to  erect,  enlarge,  or  add  to  any  building  under  a 
power  to  make  by-laws  regulating  the  erection  of 
buildings,  is  not  a  tax  for  revenue  purposes,  and  is 
not  therefore  subject  to  the  objection  that  it  is  un- 
equal in  its  operation  and  operates  as  a  restraint  of 
trade.  Welch  v.  Hotchklas,  89  Conn.  140,  12  Am. 
Bep.  883  0872). 

And  a  license  fee  imposed  upon  merchants  or 
dealers  in  wines  and  liquors,  estimated  upon  the 
amount  of  their  gross  annuaJ  sales,  is  a  tax  upon 
the  thing  and  uot  upon  the  persons,  and  Is  not  sub- 
ject to  objection  for  want  of  uniformity.  Wil llama- 
port  V.  Stearns,  2  Pa.  Dist.  B.  861, 12  Pa.  Co.  Ct.  626 
(1802);  Allen  town  v.  Gross,  182  Pa.  810  (1800). 

But  such  a  fee  imposed  upon  merchants,  created 
by  adopting  the  classification  made  by  the  ap- 
praiser of  mercantile  taxes,  is  void  for  want  of 
uniformity  where  the  classification  adopted  ex- 
empts persons  whose  annual  sales  do  not  reach  a 
certain  amount.    Wllliamsport  v.  Stearns,  supra. 

And  a  requirement  of  a  license  fee  from  peddlers, 
elassifying  them  as  foot  peddlers,  peddlers  with 
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one-hone  cart  or  wagon,  and  peddlers  with  two* 
horse  cart  or  wagon,  charging  a  different  rate  for* 
eaoh,  is  a  polioe  requirement  and  a  valid  exeroi8e> 
of  a  power  to  regulate,  and  not  in  conflict  with  a 
constitutional  requirement  of  uniformity  of  taxa* 
tlon  upon  all  of  a  dass.  Eneeland  v.  Pittsburgh 
(Pa.)  10  Gent.  Bep.  4K1  (1887). 

So,  many  of  the  oases  have  laid  down  the  rule,. 
without  either  denying  or  affirming  the  appUcatton 
of  the  constitutional  provision,  that  license  fiee» 
are  equal  and  uniform  so  long  as  the  tax  imposed 
is  the  same  upon  all  the  members  of  a  parCkmlar 
<dass. 

Thus«  the  constitutional  requirement  as  tonni- 
f  ormity  of  taxation  does  not  prevent  a  municipal- 
ity from  discriminating  in  fixing  rates  for  lioenae^ 
for  the  transaction  of  different  classes  of  businesB^ 
and  imposing  a  higher  rate  upon  one  class  than 
upon  another.   Bx  parte  Hurl,  48  Oal.  667  (1875). 

A  license  tax  upon  different  Industriea,  varylniP 
In  amount  upon  eaoh,  but  being  the  same  upon- 
the  subjects  of  the  same  class,  is  not  unoonstibi- 
tional  for  want  of  uniformity.  Hadtoer  v.  Will* 
iamsport,  16  W.  N.  a  188  a888). 

And  an  ordinance  imposing  a  lioenae  tax  of  » 
fixed  sum  upon  each  of  various  occupations  nameift 
does  not  violate  the  constitutional  rules  requlzlnff 
uniformity  because  it  does  not  graduate  the- 
amount  required  to  be  paid  by  persona  punning^ 
the  vocation  according  to  the  amount  of  bualnei^ 
done.   Templeton  v.  Tekamah,  88  Neb.  542  (1801). 

So,  the  rule  of  uniformity  prescribed  by  HL 
Oonst.  art  981,  authorising  the  general  assembly  to- 
tax  liquor  dealers,  etc,  by  genwal  law,  uniform  a» 
to  the  class  upon  whl6h  it  operates,  permits  ft  to 
classify  the  different  kinds  of  liquor  dealers  In* 
eluded  in  the  general  description,  and  Impost- 
differential  taxes  upon  such  classes  so  long  as  thi» 
tax  imposed  is  the  same  upon  all  the  members  of 
the  particular  class.  Timm  v.  Harrison*  100  IIL. 
688  0884). 

And  IlL  act  July  1, 1888,  prohibiting  oitleB,  towns, 
and  villages  from  granting  Ucenses  for  keepings 
dram  shops  except  upon  payment  of  a  sum  not 
leas  than  $600  per  annum,  or  not  leas  than  $160  per^ 
auDum,  when  the  license  is  for  the  sale  of  malt  li- 
quors only,  does  not  conflict  with  the  principle  of 
uniformity  prescribed  by  the  Illinois  OonstitutloD^ 
the  fee  being  the  same  for  all  members  of  the  par^ 
ticular  class.   Timm  v.  Harrison,  100  111.  606  a884). 

Nor  is  a  law  fixing  the  fee  for  a  license  of  a  liquor- 
dealer  at  $60  per  quarter,  and  for  one  who  sells  at  m. 
way-side  inn  or  station  at  $10  per  quarter,  and  ex» 
empting  physicians  and  apothecaries,  imoonstitu- 
tional  and  void  for  want  of  uniformity,  as  there  J» 
uniformity  as  to  each  class.  Territory  v.  Oonneli 
(Ariz.)  16  Paa  Hep.  20O  0888). 

So,  a  license  tax  imposed  upon  express  oom*^ 
panies,  of  various  amounts  in  different  dtles  iik 
proportion  to  the  number  of  inhabitants  in  eaeb« 
iB  not  unconstitutional  as  not  of  uniform  operation 
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tnd  therefore  does  not  deprive  any  peraon  of 
bis  property  without  due  process  of  law,  or 
deny  to  any  person  the  equal  protection  of  the 
law  in  yiolation  to  the  14th  amendment  of  the 
Constitution  of  the  United  States. 

H/melns.  Go.  v.  New  York,  184  U.  8.  594. 88 
L.  ed.  1025;  Giaaa  v.  Tiernan.  148  U.  S.  657, 
87  L.  ed.  599;  BarHer  ▼.  CannoUy,  118  U.  S.  27, 
28  li.  ed.  928;  CUttland,  C.  C.  A  St,  L.  R.  Co, 
▼.  Backus,  188  Ind.  518. 18  L.  R.  A.  789;  Singer 
Mfg.  Co.  V.  yfrigU,  88  Fed.  Rep.  121;  SiaU  v. 
Haihaiffay,  115  Mo.  36;  Graiff  y.  Board  of  Med- 
ical  Bxaminer$,  12  Mont.  208. 

Tbe  classification  made  of  laundries  other 
than  steam  laundries  is  valid. 

Cooley,  Taxn.  171,  582;  Qailin  ▼.  Tarboro,  78 
N.  C.  119. 


Tbe  action  of  tbe  legislatnre  In  the  classi- 
fying of  laundries  for  the  purpose  of  impos- 
ing a  license  tax,  as  steam  laundries  and  laun- 
dries other  than  steam  laundries,  is  justified,  if 
justification  were  needed,  by  their  different  na- 
ture, character,  means,  and  methods  of  doing 

racific  Earn.  Go.  v.  Seibert,  142  U.  8.  8«9- 
858.  85  L.  ed.  108&-1089,  8  Inters.  Com.  Rep. 
810;  Standard  Underground  CaHe  Go.  v.  Attor- 
ney General,  46  N.  J.  Eq.  270;  Warren  v. 
Geer,  117  Pa.  207;  Cooley,  Taxn.  p.  222. 

Thoee  affected  by  the  proviso  are  not  neces- 
sarily Chinese;  it  applies  to  all  alike  who  carry 
on  the  class  of  laundries  mentioned  therdn. 

Ex  parte  Thornton,  12  Fed.  Rep.  588;  Soon 
Ring  ▼.  Crowley,  118  U.  8. 708, 38  L.  ed.  1145. 


throughout  the  state,  as  It  operates  uniformly  as 
to  all  persons  standing  In  the  situation  whioh  is 
held  to  be  the  test  of  such  taxation.  Osborne  v. 
State,  83  Fla.  162, 25  L.  B.  A.  120, 4  Inters.  Gom.  Bep. 
78iaW4>. 

And  La.  act  1886.  No.  101,  providing  for  a  license 
fee  of  9000  to  be  paid  to  both  the  city  and  the  state 
by  all  banks  the  capital  of  which  Is  lees  than  |800,- 
000,  Is  not  uncoDstltutional  for  want  of  equality 
and  anlformity,  as  the  fee  required  is  equal  and 
uniform  as  to  all  txinks  constituting  that  class. 
State  V.  Traders*  Bank,  41  La.  Ann.  880  (1880). 

Nor  is  a  license  tax  imposed  by  a  municipality 
upon  merchants,  the  amount  of  which  is  graduated 
according  to  tbe  amount  of  their  monthly  sales,  un- 
equal and  therefore  unconstitutional,  as  it  applies 
uniformly  to  all  persons  in  the  same  category. 
Sacramento  City  ft  Ck>unty  v.  Crocker,  16  GaL  110 
(1800). 

And  an  ordinance  charging  a  license  fee  upon 
vehicles  graded  in  amount  from  98  to  9Sf»,  with  ref- 
erence to  the  character  of  the  particular  vehicle 
and  the  use  to  which  It  is  put  and  the  number  of 
horses  used  therewith,  enacted  under  a  power  to 
license  vehicles  and  charge  not  more  than  $30  nor 
less  than  ^  is  not  void  for  want  of  uniformity,  as 
It  acta  uniformly  on  all  the  subjects  of  a  parciou- 
lar  class.  Smith  v.  Louisville  (Ky.)  6 8.  W.  Bep.  9U 
0888). 

So.  the  same  result  has  been  reached  In  other 
cases  by  a  oreneral  holding  that  the  rule  of  equslity 
and  uniformity  was  not  violated  without  stating 
the  grounds. 

This  was  done  with  reference  to  a  law  requiring 
a  license  fee  of  $85  from  proprietors  of  bar-rooms, 
etc..  on  land,  and  of  only  $50  from  proprietors  of 
bars  kept  on  steamboats,  in  State  v.  Rolie,  80  La. 
Ann.  991. 81  Am.  Bep.  284  (1878). 

And  with  reference  to  a  license  tax  of  $2S0  for 
pursuing  the  occupation  of  Junk  dealers,  when  the 
license  tax  Imposed  upon  ordinary  dealers  was  only 
$100.  in  New  Orleans  v.  Kaufman,  29  La.  Ann.  288, 
29  Am.  Bep.  828  (1877). 

And  with  reference  to  an  occupation  tax  of  $260 
upon  persons  dealing  in  stocks  and  bills  of  ex- 
change in  towns  or  cities  exceeding  5,000  inhablt- 
aois  and  of  $50  in  towns  and  cities  of  less  popula- 
tion, in  Texas  Bkg.  ft  Ins.  Co.  v.  State,  42  Tex.  686 
(1875). 

And  with  reference  to  a  license  tax  Imposed  upon 
keepers  of' private  markets  when  no  such  tax  was 
Imposed  upon  persons  selling  meats,  etc.,  in  the 
public  markets,  in  New  Orleans  v.  Dubarry,  83  La. 
Ann.  481.  30  Am.  Bep.  273  (1881). 

And  the  same  rule  has  been  applied  when  tbe  ex- 
action was  designed  tor  tbe  purpose  of  revenue  as 
well  as  for  regulation. 

Thus,  in  Wiley  v.  Owens,  89  Ind.  429  (1872),  it  was 
held  that  a  fee  charged  by  a  city  for  a  license  de- 
siomed  for  tbe  purpose  of  revenue  as  well  as  regu- 
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lation  Is  not  Invalid  within  the  constitutional  re- 
quirement of  uniformity  and  equality  of  taxation, 
because  it  is  larger  than  the  fee  charged  for  a  sim- 
ilar license  In  other  dties. 

And  in  Hadtner  v.  Wnilamsport.  15  W.  N.  a  188 
(1888),  it  was  held  that  a  license  tax  which  Is  greater 
upon  some  employments,  than  upon  othen,  Im- 
posed under  a  power  to  tax  as  weU  as  to  regulate, 
cannot  be  Judicially  declared  invalid  because  of  in- 
equality. 

In  Denver  Oity  B.  Go.  v.  Denver,  2  Oolo.  App.  84 
(1882),  however,  it  was  held  that  a  license  tax  of  an 
amount  greater  than  the  amount  necessary  to  de- 
fray the  expense  of  poUce  supervision  imposed  by 
a  city  without,  valuation  upon  property  subjected 
to  general  taxation  and  used  in  the  business  li- 
censed, under  a  statute  authorising  it  to  license, 
regulate,  and  tax  any  lawful  occupation,  violates 
Oolo.  Const,  art.  10, 1 8,  requiring  taxes  to  be  uni- 
form and  to  be  levied  and  collected  under  general 
law  prescribing  a  Just  valuation. 

And  an  insurance  company  required  to  pay  a  li- 
cense tax  of  $1,000  upon  an  agency  maintained  in 
New  Orleans  cannot  be  required  to  pay  a  second 
tax  because  it  has  established  a  second  office  there- 
in auzillsry  to  the  first,  for  the  accommodation  of 
persons  residing  at  a  dtalance  from  the  main  office, 
without  contravening  tbe  constitutional  require- 
ment of  uniformity  of  taxation.  Merchants*  Mut. 
Ins.  Go.  V.  Blandin,  24  La.  Ann.  112  (1872). 

And  a  city  ordinance,  fixing  the  amount  of  a  li- 
cense tax  upon  insurance  companies  upon  the  basis 
of  the  amount  of  premiums  received  by  them,  con- 
travenes the  requirement  of  La.  Const,  art.  118,  of 
uniform  taxation,  and  cannot  be  enforced.  New 
Orleans  v.  Home  Mut.  Ins.  Co.  23  La.  Ann.  449  (1871). 

And  a  city  having  power  to  exact  a  license  fee 
from  tugs  and  barges,  which  makes  a  reduction  of 
40  per  cent  on  vessels  owned  by  residents  thereof, 
must,  under  Mo.  Const,  art.  10, 1 8,  requiring  that 
the  tax  shall  be  uniform  upon  the  same  class  of 
subjects,  make  a  similar  reduction  as  to  all  boats 
taxed.  St.  Louis  v.  Consolidated  Coal  Co.  118  Mo.  83 
(1892). 

The  contrary  rule,  that  the  constitutional  provi- 
sion is  applicable,  however,  was  adopted  by  the 
earlier  Louisiana  cases. 

Thus,  license  taxes  Imposed  by  municipalities 
on  persons  pursuing  the  same  calling  or  profession 
must  be  equal  under  tbe  constitutional  provision 
requiring  uniformity  of  taxation.  New  Orleans  ▼. 
Home  Mut.  Ins.  Co.  supra. 

And  a  license  imposed  by  a  parish  upon  retail 
liquor  dealers,  the  amount  of  which  Is  regulated  by 
the  amount  of  business  done,  one  sum  being 
charged  when  the  business  is  more  than  a  specified 
amount  and  another  when  it  is  less,  conflicts  with 
that  proiislon.  East  Feliciana  v.  G-uxth,  26  La. 
Ann.  140  (1874). 

So,  a  statutory  provision  authorising  the  levying 
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Montana  SuFasMX  Coubt. 
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To  be  obDOzlons  to  the  objection  that  it  is 
clan  legislation  there  must  be  a  discrimination 
between  persons  of  the  same  class. 

8taU  ▼.  Eathatoay^  and  Pacific  Exp,  Co,  ▼. 
Beiberi,  iupra:  Goolev,  Const.  Lim.  986;  Dople 
▼.  C<mtinent(d  Int.  Co,  94  U.  S.  585,  24  L.  ed. 
148;  Black.  Const.  Law,  p.  60;  Angle  ▼.  Chicaffo, 
6i,  P.  M,  &  0.  B,  Co,  161  U.  S.  1,  88  L.  ed.  56. 

MM9r$,  Alex  C.  Botkin  and  J*  H.  He- 
Donaldt  for  respondent: 

The  court  may  declare  a  portion  of  an  act 
or  a  proviso  in  a  section  of  an  act  of  the  legis- 
lature to  be  in  Tiolatlon  of  the  Constitution. 

Cooley.Const.  Lim.  pp.  9, 214;  State  v.Sinki, 
43  Ohio  8t.  845;  Warren  ▼.  Charleitown,  2 
Gray,  84. 

Courts  look  to  the  effect  of  a  law,  as  well  as 


to  its  ingenious  wording.  In  the  effort  to  bave 
it  appear  constitutional. 

Diftriet  Court  Catet,  84  Ohio  St.  440;  8taU 
▼.  Bipp,  88  Ohio  St.  19. 

The  Constitution  and  laws  of  a  state,  so  far 
as  tbey  are  repugnant  to  the  Constitution  and 
laws  of  the  United  States,  are  absolutely  void. 

Cohene  v.  Virginia,  19  U.  S,  6  Wheat.  264,  5 
L.  ed.  257;  Gibbon$Y,  Ogden,  22X1.  8.  9  Wheat. 
210,  6  L.  ed.  78;  Barbier  y.  ConnoUy,  118  U.  S. 
27.  28  L.  ed.  928;  Ex  parte  Virginia,  100  U.  S. 
889,  26  L.  ed.  676;  Ex  parte  Turner,  Chase 
Dec  157. 

In  whatever  language  a  statute  may  be 
framed,  its  purpose  must  be  determined  by  its 
natural  and  reasonable  e£Fect. 

Henderson  v.  Wickham,  92  C.  S.  268,  28  L.  ed. 


and  collecting  of  a  specific  tax  on  drays,  wagons, 
oarriagos,  etc.,  in  proportion  to  tbe  number  of  ani- 
mals used  in  toiwingany  particular  vehicle,  is  un- 
oonstitutlonal  for  want  of  uniformity,  whether  the 
imposition  is  regarded  as  a  tax  or  a  license,  as  li- 
censes are  required  to  be  uniform  upon  the  same 
professions  or  callings.  Btate  v.  Bndom,  28  La. 
iknn.  668  (1871). 

And  a  license  tax  varying  In  amount  according 
to  the  number  and  character  of  vehicles  and  tbe 
number  of  horses  used  to  draw  them,  and  not  upon 
the  business  or  vocation  or  upon  the  value  of  the 
property,  if  it  be  intended  as  a  property  tax.  oon- 
lllctswltb  the  constitutional  provision.  CuUlnan 
▼.  New  Orleans,  28  La.  Ann.  108  (1676). 

In  State  v.  Liverpool, LAG.  Ins.  Co.  40  La.  Ann. 
468  (1688),  however,  it  was  held  that  La.  Const.  1870, 
art.  906,  requiring  license  taxes  to  be  graduRted, 
exempts  them  from  the  constitutional  requirement 
of  equality  and  uniformity. 

As  to  tbe  Louisiana  rule  subsequent  to  the  tak- 
ing eifect  of  the  Constitution  of  1870,  see  later 
Louisiana  oases  9upra^  this  section,  and  infra,  IIL 

d.  Direct  reittrietions  om  to  amount  of  levy* 

Direct  restrictions  as  to  the  amount  of  taxes 
which  can  be  levied  do  not  apply  to  licenses  unless 
they  are  Imposed  for  the  purpose  of  revenue,  but 
a  constitutional  restriction  as  to  the  amount  of  the 
license  fee  Is  of  course  imperative. 

Thus,  a  license  tax  is  not  a  property  tax,  and  Is 
not  therefore  unconstitutional,  when  it,  together 
with  tbe  ad  valorem  tax  permitted  by  the  (}onstl- 
tudon,  exceeds  the  constitutional  limitation  on  the 
amount  of  tax  that  can  be  levied.  Morehouse  ▼. 
Brigham.  41  La.  Ann.  666  (1880). 

But  a  municipal  ordinance  exacting  fees  for 
keeping  a  butoher^s  stand  or  selling  articles  within 
the  corporate  limits  but  without  the  market  place. 
Imposes  a  tax  for  revenue,  and  is  not  a  contribu- 
tion legally  authorized  in  tbe  exercise  of  the  police 
power,  under  La.  (}onst.  art.  S48,  with  reference  to 
the  regulation  of  the  slaughtering  of  cattle  and 
other  livestock,  and  is  therefore  invalid  if  in  ex- 
cess of  the  limitation.  Mestayer  v.  (}orrlge,  88  La. 
Ann.  707  (1886). 

And  a  municipal  corporation  cannot  exceed  the 
limit  preecrlbed  by  La.  Const,  art.  206,  and  Impose 
a  license  fee  for  the  sale  of  alcoholic  and  spirituous 
liquors  greater  than  that  required  by  the  general 
assembly  on  tbe  ground  that  It  is  a  police  regula- 
tion, within  La.  Const,  art.  170.  authorizing  the 
general  assembly  to  regulate  their  sale  and  use. 
State  V.  Chase.  88  La.  Ann.  287  (1881). 

So.  the  requirement  by  a  municipality  of  a  li- 
cense fee  of  |26  per  month  for  a  traveling  agent  Is 
unauthorised  and  invalid,  under  La.  Const,  art. 
206,  prohibiting  any  political  corporation  from  Im- 
posing  a  greater  license  tax  than  is  imposed  by  the 
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general  assembly  for  state  purposes,  when  no  li- 
cense is  imposed  upon  that  i-alllng  by  tbe  legiala- 
turp.  New  Orleans  v.  Graves,  84  La.  Ann.  SlO 
(1882). 

But  a  license  tax  levied  by  a  city,  which  does  not 
exceed  that  levied  upon  the  same  occupations  in 
the  dty  by  the  state  in  accordance  with  the  pro- 
vision of  tbe  Louisiana  Constitution,  is  not  ren- 
dered invalid  by  the  fact  that  the  state  has  invali- 
dated her  license  tax  by  illegal  discrlminatioa 
between  persons  punning  the  same  busineas  In 
dltferent  subdivisions  of  the  state.  New  Orleans 
V.  Ponchartrain  R.  Co.  41  La.  Ann.  610  (1889). 

And  police  juries  are  not  restricted  In  tbelr 
action,  under  a  statute  giving  them  exclusin* 
power  to  make  such  laws  and  regulations  fot 
the  sale  or  prohibiting  the  sale  of  intoxicating 
liquors  as  they  may  deem  advisable,  and  requiring 
them  to  adopt  such  regulations  as  may  be  neoee- 
sary  to  carry  out  the  purposes  of  the  law  in  regard 
to  licenses  exacted  by  them  for  that  purpose,  to 
the  amount  exacted  by  the  state  for  tbe  same. 
Jones  V.  Grady,  25  La.  Ann.  686  (1873). 

So,  a  license  fee  imposed  upon  owners  of  hackSi, 
of  $8  annually  for  each  hack,  and  of  different  sums 
ranging  from  $2.50  to  $12  upon  ownen  of  other 
vehicles,  which  is  Intended  as  a  license  tax  under 
the  police  power,  and  tbe  leading  and  primary  pur- 
pose of  which  Is  for  regulation,  is  not  Invalid  as 
being  in  excess  of  tbe  Texas  constitutional  limita- 
tion of  one  half  the  occupation  tax  imposed  by  the 
state  upon  the  same  class  of  subjects,  though  as  a 
secondary  purpose  it  provides  a  fund  for  Improv- 
ing  the  streets.  Ex  ixarte  Gregory,  20  Tex.  Appw 
210,  54  Am.  Rep.  516  (1886). 

But  a  municipal  exaction  of  $90  for  the  privilege 
of  running  a  back,  and  of  $5  for  running  a  buggy 
within  the  city  for  hire,  cannot  be  regarded  as  a 
license  proper  to  meet  the  necessary  exnense  of 
numbering,  registering,  and  otherwise  providing 
for  their  government,  but  is  an  occupation  tax 
and  invalid  as  such  under  the  provision  of  the 
Texas  Constitution,  where  such  amount  Is  in  ex- 
cess of  half  the  rate  levied  by  the  state.  Bx  parts 
Gregory,  1  Tex.  App.  768  (1S77). 

And  an  annual  license  tax  of  $26  on  every  vehicle 
used  for  transporting  passengen  or  baggage,  drawn 
by  two  animals,  is  invalid  under  that  provisioD, 
where  the  general  law  levies  $1  annually  for  each 
stall  and  $1  for  each  back  or  other  vehicle  In  every 
livery  or  feed  stable,  but  imposes  no  specific  tax 
on  public  vehicles  other  than  those  in  livery  and 
feed  stables.  Ex  ports  Slaren.  8  Tex.  App.  682 
(1878),  following  Ex  varU  Gregory,  supra. 

e.  MiaeellaneouB  provisions. 

An  annual  license  tax  imposed  upou  artists 
photographen,  etc,  of  $85  In  cities  of  over  3.000 
Inhabitants  and  $20  in  cities  of  between  500  and 
8,000  inhabitants,  and  $5  in  towns  of  tobS  than  500 
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647;  Chif  Lung  T.  Fyeeman,  92  U.  8.  275,  23 
L.ed.560. 

Where  a  state  law  la  attacked,  the  question 
b  whether,  If  followed,  it  would  avoid  the  pro- 
tection guaranteed  by^  the  Constitution,  laws, 
and  treaties  of  the  United  States. 

Kennard  v.  Louinana,  92  U.  8.  480,  28  L. 
ed.  478;  Tick  Wo  v.  Bopkin$,  118  U.  8.  856. 
80  L.  ed.  220. 

Courts  will  take  judicial  notice  of  whatever 
is  g^enerally  known  within  the  limits  of  their 
jurisdiction. 

Broton  ▼.  Piper,  91 U.  8.  87.  28  L.  ed.  200; 
Ah  Koto  y.  Jfunan,  6  8a w v.  552;  Sparrow  Y. 
Strong,  70  U.  8. 8  Wall.  97. 18  L.  ed.  49. 

A  statute  that  in  operation  and  effect  im- 


poses upon  subjects  of  the  emperor  of  China 
lawfully  residing  in  the  United  8tate8  bur- 
dens or  exactions  not  common  to  all  persons  in 
the  same  calling  and  condition  is  in  violation 
of  the  Constitution,  laws*  and  treaties  of  the 
United  States,  and  void. 

Tick  Wo  V.  Hopkins,  iupra;  Wo  Lee  v.  Hop- 
kim,  96  Fed.  Rep.  471;  Bartnery,  OonnoUy.  118 
U.  8.  27.  2S  L.  ed.  923;  Chinese  Treaty,  art  4, 
March  17.  1894. 

The  proviso  is  in  violation  of  §  27.  art  8,  of 
the  Constitution  of  Montana  in  that  it  deprives 
the  persons  affected  of  their  property  without 
dueprocess  of  law. 

Tick  Wo  V.  EapJdne,  118  U.  8.  856,  80  L.  ed. 
220;  Be  Lounrie,  8  Colo.  516,  54  Am.  Hep.  558. 


Inhabitants,  does  not  conflict  with  a  constitutional 
probibttioQ  against  class  lefflslatlon.  State  v. 
SebUer.  fr  Heisk.  281, 8  Heisk.  166  am). 

And  a  license  tax  of  I&60  per  day,  required  by  a 
munioipality  of  hawkers  and  peddlers  of  merchan- 
dise kept  by  merobants  or  maoulaoturers  in  the 
ei^,  is  not  subjeot  to  objection  as  dass  legislation. 
Cherokee  v.  Fox,  34  Kan.  16  (1886). 

And  the  ordinance  of  Mobile  passed  March  2, 
1808.  requlrinir  every  express  company  dolnff  busi- 
ness in  that  city  and  whose  bosinesa  extends  be- 
yond the  limits  of  the  state  to  pay  an  annual  li- 
cense of  $600.  if  within  the  Umits  of  the  state  $100. 
and  if  within  the  Umlcs  of  the  dty  $80,  is  a  tax  for 
the  lioenee  to  do  business,  and  does  not  Impose  an 
Import  or  export  duty,  and  is  not  a  regulation  of 
commerce,  foreign  or  Interstate,  and  Is  not  In  con- 
flict with  either  the  Federal  or  state  Constitution. 
Osborne  v.  MobQe,  44  Ala.  iOB  (1870);  Southern  Bxp. 
00.  V.  Mobile,  48  Ahi.  404  a878>. 

8o,  a  manlcipal  requirement  of  a  license  fee  of 
not  more  than  $800  from  any  person  selling  spiritu- 
ous liquors  by  retail  within  1  mile  of  the  town  is  a 
police  regulation,  and  not  unconstitutional  as  tak- 
ing private  property  for  public  use,  though  it 
would  be  so  if  it  were  regarded  as  a  tax  for  muni- 
cipal purposes  upon  property  outside  of  the  munl- 
dpel  Umlis.  Falmouth  v,  Watson,  6  Bush,  080 
0800). 

But  Ala.  act  Jan.  SB,  1878.  as  amended  December 
8. 1880,  providing  that  no  person  shall  employ  or 
oontnot  with  or  in  any  other  way  induce  laborers 
to  leave  designated  counties  without  first  paying 
such  counties  a  license  tax  of  $860,  la  prohibitory 
and  nnconstitutlonal  as  Impairiug  the  laborers* 
right  of  free  emigration.  Joseph  v.  Randolph,  71 
Ala.  480, 46  Am.  Bep.  847  (1882). 

And  a  license  tax  levied  upon  goods  brought 
from  another  state  cannot  be  upheld  as  an  imposi- 
tion for  inspection  where  the  amount  is  more  than 
to  required  for  inspection  and  the  proceeds  are  ap- 
plied to  other  uses.  American  FertLLlzing  Co.  v. 
Nonh  Carolina  Board  of  Agriculture.  43  Fed.  Bep. 
808,11L.B.  A.  170. Sinters.  Com.  Bep.  688  (1800). 

ni.  Gnzduation  of  Heente  feee. 

La.  Const,  art.  217.  provides  that  the  general  as- 
sembly sboll  graduate  the  amount  of  license  taxes. 

This  proTiaion,  not  indicating  any  standard  of 
grad  uation,  leaves  It  to  the  legislature  to  determine 
the  method  to  be  adopted  in  effecting  it.  8tate  v. 
Traders*  Bank,  41  La.  Ann.  829  (1889):  New  Orleans 
V.  Foncbartraln  B.  Co.  Id.  619  a889);  Btate  v.  Liv- 
erpooU  L.  ft  G.  Ins.  Co.  40  La.  Ann.  468  (1888). 

And  the  Judiciary  has  no  authority  to  interfere 
in  tbe  absence  of  any  rule  to  guide  its  investiga- 
tion and  scrutiny.  State  v.  Traders*  Bank,  and  New 
Orleans  v.  Foncbartraln  B.  Co.  ntpra. 

Thus,  the  division  by  the  general  assembly  of 
companies  and  persons  pursuing  the  business  of 
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insurance  Into  dllferent  classes  according  to  the 
amount  of  premiums  collected,  and  the  levying 
upon  each  dass  a  different  license  tax,  greater 
upon  those  receiving  a  larger  amount  than  upon 
those  receiving  a  less,  are  a  suffldent  graduation* 
State  V.  Liverpool,  L.  ft  G.  Ins.  Co.  supra. 

And  that  a  license  law  requires  smaller  insurance 
companies  to  pay  a  larger  tax  in  proportion  to 
their  premiums  than  larger  companies  does  not 
render  it  unconstitutional  under  that  providoa, 
there  being  no  requirement  that  the  tax  shall  be  In 
proportion  to  the  business  done,  though  it  may 
impugn  its  justice.   Ihid. 

So,  a  license  tax  of  $1,000  imposed  upon  places 
for  concert,  dancing,  and  variety  performances.  In 
cities  having  a  population  of  more  than  28,000,  and 
of  $600  in  cities  and  towns  having  leas  than  that 
number,  to  properly  graduated  and  equal  and  uni- 
form as  to  each  class,  within  the  requirement  of 
the  Louisiana  Conatiturion.  State  v.  Schoon- 
hausen,  87  La.  Ann.  42  (1886);  State  v.  0*Hara,  8a 
La.  Ann.  94  (1884). 

And  a  license  tax  of  a  specified  sum  on  peddlers 
of  a  particular  kind  of  goods  to  not  subject  to  th* 
objection  that  it  to  not  sufficiently  graduated.  Mc- 
Clellan  v.  Pettigrew,  44  La.  Ann.  866  (1882). 

Nor  to  a  license  tax  upou  a  business  as  a  whole, 
which  to  duly  graduated,  rendered  unconstitutional 
for  want  of  graduation  by  a  requirement  of  a 
license  fee  of  not  less  than  $60  for  an  additional 
business,  as  the  addition  of  the  $60  when  the  addi- 
tional business  to  done  does  not  destroy  the  original 
graduation.  New  Orleans  v.  Clark,  42  La.  Ann.  0 
(1800). 

But  the  constitutional  provision  with  reference 
to  graduation  does  not  require  license  taxes  to  be 
equal  and  uniform  as  to  all  corporations  transact- 
ing the  same  kind  of  business,  and  does  not  prevent 
the  imposition  of  a  different  tax  upon  domesUo 
corporations  from  that  imposed  on  foreign  ones. 
New  Orleans  v.  Foncbartraln  B.  Co.  41  La.  Ann* 
610  (1880). 

The  power  to  graduate  license  fees,  however,  is 
not  dependent  upon  constitutional  authority,  bus 
has  been  upheld  universally  within  proper  Umlta 
in  other  states  in  the  absence  of  any  constitutional 
requirement  or  authority. 

Thus,  a  munidpal  council  has  the  right  to  grade 
and  class  and  fix  the  rate  of  licenses  granted  by  It, 
but  In  doing  so  it  must  keep  within  the  limits  fixed 
by  charter  or  other  statutory  provisions.  Kniper 
V.  Louisville,  7  Bush.  609  aSTO). 

And  a  city  authorized  to  license  insurance  com- 
panies may  properly  vary  the  amount  charged 
therefor  to  correspond  with  the  incomes  of  the 
different  companies  llceoMKl.  Burlington  v.  Put- 
nam Ins.  Co.  81  Iowa,  102(1870). 

Nor  can  a  citizen  doing  a  general  business  at  the 
place  of  hto  domidi  escape  payment  of  a  license 
tax  Imposed  upon  merdiants  by  the  municipal 
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De  Witt*  J.,  delWeied  the  opinion  of  the 
eourt: 

It  appears  that  the  leeislative  assembly  di- 
Tided  laundry  licenses  mto  three  classes,  as 
follows:  Steam  laundry,  $15;  one  male  laun- 
dryman,  $10;  male  laundrymaD  employing  one 
or  more  other  persons,  $25.  The  respondent 
contended  in  the  lower  court — a  contention 
which  prevailed — that  this  legislation  is  un- 
equal and  not  uniform,  and  therefore  void, 
under  the  Constitution.  The  legislature  is  not 
required  to  tax  all  property  and  occupations 
equally  or  uniformly,  UDlesd  so  commanded  by 
the  Constitution.  Cooley«  Taxo.  p.  570.  chap. 
6,  quoting  ButUr^s  Appeal,  78  Pa.  448;  Borne  v. 
MeWiUiams,  52  Ga.  251;  Decker  v.  McQovoan, 
59   Oa.  805.    See  also   dinger   Mfg,   Oo,  t. 


Wright,  88  Fed.  Rep.  121.  Conatitutloiis  of  % 
state  are  distloguished  from  the  CoDstituUon  of 
the  United  States,  in  this:  "The  goremmeot 
of  the  United  States  is  one  of  enumerated 
powers;  the  national  Constitution  being  the 
instrument  which  specifies  them,  and  in  which 
authority  should  be  found  for  the  exercise  of 
any  power  which  the  national  government  as- 
sumes to  possess.  In  this  reaped  it  differs 
from  the  Constitutions  of  the  several  states, 
which  are  not  grants  of  powers  to  the  atatea,  but 
which  apportion  and  impose  restrictions  upon 
the  powers  which  the  states  inherently  poe- 
sess.''  Cooley,  Const.  Lim.  p.  10.  Therefore 
a  state  legislature  ia  not  acting  under  enu- 
merated or  granted  powers,  but  rather  under 
inherent  powers,  restricted  only  by  the  pro- 


government  because  the  amount  of  his  tax  le  ar- 
rived at  by  refereooe  to  bis  profits.  Ficklen  v. 
Shelby  County  Tax.  Dist.  lib  U.  S.  1, 86  L.  e<L  601, 4 
Inters.  Com.  Bep.  79  (189:2). 

And  a  charter  provision  authorizinflr  the  olty 
oouncil  to  license,  tax,  and  regulate  all  such  busi- 
ness and  emplosrments  as  tne  public  good  may  re- 
quire, authorizes  the 'enactment  of  an  ordinance 
requlriogr  a  license  for  carrying  on  the  bublness  of 
aeiliDg  goods,  wares,  and  merohaDdise  at  a  fixed 
place,  graduating  the  amount  or  the  fee  according 
to  the  amount  of  sales  or  business  done.  Eat  pcurte 
Mount,  66  CaL  448  (1885). 

And  a  percentage  on  the  gross  receipts  of  a  for- 
eign insurance  company  doing  business  in  a  mu- 
qilolpality  may  be  properly  taken  as  an  equitable 
tnode  of  ascertaining  the  amount  of  a  license  fee 
•charged  for  the  privilege  of  carrying  on  suchbual- 
ness.    Walker  v.  Springfield,  94  111.  864  (1880). 

So,  the  classification  of  townships  and  cities  by 
population  for  the  purpose  of  fixing  a  minimum 
license  fee  for  the  sale  of  intoxicating  liquors 
therein  is  valid.  State  v.  Gloucester  County  Glr- 
ouitCt.  Judge,  60  N.J.  L.  686.  IL.  R.  A.  86(1888). 

And  a  police  regulation  providing  for  a  license 
may  graduate  the  amount  thereof  by  the  number 
of  votes  cast  for  the  governor  at  the  last  general 
election  next  preceding  the  date  of  the  application 
therefor.    State  v.  Doherty,  2  Idaho.  1105  (1892). 

And  a  tax  of  $60  on  licenses  for  retailing  spiritu- 
ous liquors  for  the  use  of  the  school  commissioners 
is  a  police  regulation,  which  may  be  graduated  by 
the  populousness  of  the  community  In  which  the 
privilege  is  to  be  exercised  and  by  the  profitable- 
ness of  the  employment.  Ex  parte  Marshall,  64 
Ala.  266  a879). 

But  the  question  of  population,  for  the  purpose 
of  ascertaining  tbe  amount  to  be  paid  for  a  license 
to  sell  liquors,  can  only  be  determined  from  the 
last  preceding  census  by  tbe  state  or  general 
government,  under  Wis.  Laws  1886,  chap.  296,  S  1, 
providing  therefor.  State  v.  Keaough,  68  Wis.  135 
0887). 

So,  a  license  tax  upon  merchants  is  not  a  prop- 
erty tax,  and  therefore  unconstitutional,  because 
tbe  amount  thereof  is  graduated  by  the  average 
amount  of  their  stock.  Newton  y.  Atchison,  81 
Kan.  151, 47  Am.  Bep.  486  (1883). 

And  the  city  council  may  provide  that  the  license 
to  be  paid  by  laundrymen  shall  be  in  proportion  to 
tbe  numt)er  of  persons  employed  by  them  under  the 
charter  of  the  city  of  Oakland,  providing  that  li- 
censes shall  k>e  discriminating  and  proportionate 
to  the  amount  of  the  business  done.  Ex  ports 
6isto  Li  Prottl,  68  Cal.  636  (1886). 

And  a  municipal  requirement  under  a  power  to 
establish  and  resrulate  market  bouses  and  to  license 
and  regulate  fresh-meat  stores,  establishing  market 
bouses  and  requiring  persons  selling  therein  to  pay 
rent  but  no  license,  and  that  persons  keeping  meat 
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stores  shall  pay  a  license  of  flOO,  and  forbidding 
them  to  sell  game,  fish,  vegeubles,  and  other  ar- 
ticles of  merchandise,  and  requiring  a  Ucenae  of 
|60from  keepers  of  game  or  fiah  shops,  la  a  mere 
classification  of  dealers  with  a  license  differing  in 
amount,  and  properly  graduated.  Vosse  ▼.  Mem- 
phis, 9  Lea,  294  a884). 

So,  a  municipality  has  full  power,  under  a  charter 
authorizing  it  to  license  keepers  of  livery  stables, 
to  prescribe  a  rule  that  such  license  should  be  paid 
in  proportion  to  the  number  of  carriages  kept  for 
hire.  Howland  v.  Obica^o.  108 HI.  500  (iim). 

And  Ky.  act  May  8, 1886,  providing  for  a  license 
tax  in  the  city  of  Louisville  for  each  vehicle  run- 
ning therein,  of  not  more  than  ^  nor  less  than 
$2,  authorizes  the  city  oouncil  to  fix  tbe  amount 
of  the  fee  by  ordinance  within  tbe  specified  limits 
at  different  amounts  with  reference  to,  and  graded 
upon  tbe  character  of,  tbe  particular  vehicle,  and 
the  use  to  which  itls  put,  and  the  number  of  horaes 
used  therewith.  Smith  v.  Louisville  (Ky.)  6  8.  W. 
Rep.91ia888). 

So,  the  amount  of  a  fee  charged  by  a  muntelpal 
corporation  for  a  building  permit,  may  be  gradu- 
ated according  to  the  estimated  cost  of  the  build- 
ing, as  the  examination  of  the  plans  and  specifloa- 
tlons  necessary  to  its  issuance  would  require  mora 
labor  and  expense  in  the  case  of  a  large  building' 
than  of  a  smaller  one.  St.  Paul  v.  Dow,  87  Minn. 
20  (1887). 

And  a  license  tax  imposed  upon  hotels  la  not  un-> 
reasonable  or  oppressive  because  the  amount  paid 
is  graduated  by  the  number  of  rooms  which  mmy 
be  devoted  to  the  accommodation  of  the  publlo. 
St.  Louis  V.  Blrcher,  7  Mo.  App.  169  (1879). 

So,  a  license  tax  on  vehicles,  graduated  at  $5  on 
those  drawn  by  one  horse,  and  $8  on  those  drawn 
by  two  horses,  and  $12  on  those  drawn  by  three  or 
more,  is  reasonable  and  valid.  Gibson  v.  Coraop- 
olis.  22  Fittsb.  L.  J.  N.  S.  64, 8  Lane.  L.  Rev.  859  (1891). 

And  an  annual  license  tax  imposed  upon  artists, 
photographers,  etc.,  of  $95  in  cities  of  over  8,000 
inhabitants,  and  $S0  in  cities  of  between  GOO  and 
8,000  inhabitants,  is  not  unconstitutional  as  cIhsb 
legislation.  State  v.  Schlier,  8  Heisk.  281,  8  Heiak. 
465a871). 

The  right  of  a  municipality,  however,  to  require 
an  annual  license  fee  of  more  than  $50  from  the 
larger  manufacturers  depend8,under  a  chnrter  pro- 
vision authorizing  the  requirement  of  a  license  of 
not  leas  than  $60  nor  more  than  $500  and  the  grad- 
ing and  fixing  of  rates  within  the  designated  lim- 
its, upon  tbe  existence  of  the  fact  that  all  smaller 
ones  within  the  city  are  charged  at  least  $50;  and  ao 
ordinance  requiring  brewers  to  pay  1-lOth  of  1  per 
cent  on  tbe  amount  of  liquor  manufactured,  for  a 
license,  providing  that  each  shall  be  required  to 
pay  at  least  $15  per  annum,  is  unauthorized  and  in- 
valid.   Kniper  v.  Louisville,  7  Bush,  589  (1870i. 

See   also   tupm,    IL    c    Provision*    reguirifif 
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^▼Isfons  of  their  sovereign  CoDStitution.  We 
therefore  inquire  whether  our  Constitution  ro- 
•trains  the  legislature  from  enacting  such  a  law 
«8  B^  4079,  4080,  Pol.  Code. 

The  respondent  contends  that  the  restraint  is 
found  in  the  following  provisions  of  the  Con- 
stitution: 

"Sec.  1.  The  necessary  'avenue  for  the 
support  and  mainteoance  of  the  state  shall  he 
provide<l  hy  the  legislative  assembly,  which 
filiall  levy  a  uniform  rate  of  assessment  and 
iaxaiion,  and  shall  prescribe  such  regulations 
as  ahall  secure  a  just  valuation  for  taxation  of 
•all  property,  except  that  specially  provided 
for  in  this  article.  The  legislative  assembly 
may  also  impose  a  license  tax,  both  upon  per- 


sons and  upon  corporations  doing  business  in 
this  state."    Art.  li. 

"Sec.  11.  Taxes  shall  be  levied  and  collected 
by  general  laws  and  for  public  purposes  only. 
They  shall  be  uniform  upon  the  same  class  of 
subjects  within  the  territorial  limits  of  the 
authority  levying  the  tax."    Art.  12. 

The  respondent  argues  that  under  these  pro- 
visions the  imposition  of  a  license  fee  of  $25 
upon  him,  as  a  laundryman  with  a  helper, 
while  the  laundryman  without  a  helper  and  the 
steam  laundryman  pay  a  less  license,  is  uncon- 
stitutional, in  that  it  is  not  uniform  and  equaL 
We  shall  not  decide  whether  this  law  is  or  is 
not  a  classification  of  the  laundry  business  for 
license  purposes,  which  the  legislature  may 


^quaJUty  and  uniformitv^  a  lanre  number  of  the 
•ilecfstous  In  wbioh  uphold  provisions  for  a  ffradu- 
«ted/ee. 

a V.  lAmitatlona  pecutiar  to  municipal  ecrporation»» 

power  to  Uoense,  conferred  upon  cities,  is  not  an 
^anliinited  or  arbitrary  power,  but  one  to  be  eicer- 
«iBed  In  oonformlty  with  the  freueral  law.  Louls- 
Tille  V.  Kean,  18  B.  Mon.  9  (1866). 

But  It  confers  authority  to  Impose  an  additional 
tax  for  the  grant  of  a  privilege  besides  that  which 
:ii  required  to  be  paid  to  the  state.    Tbid. 

And  the  municipality  Is  not  limited  with  refer* 
•«iice  to  the  amount  which  It  may  require  to  be  paid 
therefor  to  that  levied  by  the  state  on  citlaens  gen- 
erally. Perdue  v.  Ellis,  18  Ga.  668  (1886);  Ex  parte 
Burnett,  80  Ala.  461  (18S7>;  Delta  v.  Oentrai,  1  Ck}lo. 
«S3  (1871). 

The  limit  is  to  be  found  in  statutory  and  charter 
provMons,  and  In  the  general  principle  requiring 
^nunicipal  ordinances  to  be  reasonable  and  in  the 
«iature  and  purposes  of  the  power  conferred. 

a.  Stalutory  and  charter  restrictions. 

Statutory  and  charter  restrictions  upon  the 
Amount  of  license  fees  are,  of  course,  applicable  to 
municipal  licenses  only,  and  the  question  of  their 
•ezletenoe  Is  usually  one  of  statutory  construction. 

Thus,  a  municipal  clyirter  conferring  power  upon 
«lty  autliorltles  to  levy  taxes  upon  all  subjects 
within  Its  Jurisdiction  upon  which  a  tax  may  be 
levied  by  the  state,  providing  that  the  tax  shall  be 
apportioned  in  the  same  manner  as  the  state  tax, 
requires  the  dty  to  follow  the  apportionment  of 
occupation  taxes  assessed  by  the  state  in  levying  a 
4icense  tax  on  such  occupation.  Marshall  v.  8ne- 
•dlker,  25  Tex.  400, 78  Am.  J>ec.  684 1I86O). 

And  the  Illinois  insurance  law,  B  80  (Bev.  Statb 
1874,  chap.  78),  providing  for  taxation  of  foreign 
Ineurance  companies,  which  shall  be  received  in 
lieu  of  all  town  and  municipal  licenses,  except  that 
a  license  fee  not  exceeding  2  per  cent  on  the  gross 
receipts  of  the  agents  may  be  imposed  in  towns  hav- 
ing an  organized  fire  department,  operates  as  a 
limitation  upon  the  power  of  a  city  to  Impoee  more 
-than  2  per  cent  on  such  receipts.  Walker  v.  Spring- 
Held,  94  III.  864  (1880). 

And  the  proviso  of  that  act,  permitting  cities 
liavlng  an  organized  fire  department  to  levy  a  11- 
cenee  fee  not  exceeding  3  per  cent  of  the  gross  re- 
ceipts of  foreign  insurance  atreats,  requires  affirm- 
ative action  by  the  city  in  fixing  the  rate,  which 
may  be  less  hut  not  more  than  2  percent,  and  must 
be  computed  upon  the  gross,  and  not  the  net,  re- 
ceipts.   Chicago  V.  James.  114  111.  479  (IS80K 

But  an  ordinance  requiring  all  foreign  fire  and 
life  insurance  companies  engaged  in  effecting  in- 
surance in  the  city  to  pay  to  the  city  treasurer  the 
sum  of  $2  upon  the  hundred  upon  the  amount  of 
all  premiums  received  during  the  half  year,  to  be 
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set  apart  for  the  maintenance  of  the  fire  depart- 
ment, and  requiring  agents  of  such  companies  to 
render  an  account  of  the  premiums  received  under 
penalty  of  $200,  is  Justified  under  a  charter  au- 
thorizing the  city  to  license  and  regulate  agents  of 
such  insurance  companies,  and  is  not  rendered  In- 
valid by  that  act.    Ibid, 

80,  Kan.  act  1871,  creating  the  insurance  depart- 
ment, does  not  repeal  or  modify  the  act  of  1870  au- 
thorising cities  of  Che  first  daas  to  levy  and  collect 
a  license  tax  on  fire  and  life  insurance  companies 
or  agencies,  so  as  to  exempt  a  foreign  insurance 
corporation  doing  business  In  such  a  olty,  which 
pays  CO  the  superintendent  of  insurance  under  the 
provision  of  that  law  an  amount  greater  than  that 
paid  by  other  insurance  companies,  from  a  license 
fee  of  $60  upon  fire  companies  and  $100  upon  life 
companies,  Imposed  by  a  municipal  ordinanoa 
therein.    Leavenworth  v.  Booth,  16  Kan.  627  (1875). 

And  La.  actlKTQ,  No.  27,  providing  that  no  parish 
or  municipal  corporation  shall  assess  any  lloense 
tax  of  over  $500  upon  any  insurance  company 
transacting  business  therein,  and  containing  tha 
usual  repealing  clause,  is  not  retroactive,  and  does 
not  repeal  an  ordinance  of  a  rounlctpality  previ- 
ously enacted  under  due  authority,  which  had  gone 
into  effect,  imposing  a  license  tax  of  $1,000 on  cer- 
tain designated  classes  of  com  panics.  New  Orleans 
V.  Bhenlsh  Westphallan  Lloyds,  81  La.  Ann.  781 
(1879). 

Bo,  an  ordinance  enacted  a  few  days  after  the 
enactment  of  111.  act  June  IS,  1888,  fixing  the  mini- 
mum license  fee  for  keeping  a  dram  shop  at  $600, 
but  l>efore  it  took  effect,  fixing  fees  for  licenses 
Issued  thereunder  previous  to  the  taking  elfect  of 
that  law  at  $108.  and  providing  that  unless  other- 
wise r&voked  they  should  extend  to  a  time  about 
nine  months  after  such  law  took  effect.  Is  not  a 
fraud  upon  the  statute  or  invasion  thereof,  and 
licenses  Issued  thereunder  at  a  fee  of  $106  are  valid. 
Swarth  v.  People,  100  III.  621  (1884). 

And  a  liquor  dealer  in  a  city  containing  between 
28.000  and  24,000  inhabitants  is  subject  to  a  lloense 
fee  of  $600,  under  a  statute  fixing  that  rate  for 
cities  of  the  first,  second,  and  third  classes,  and  $800 
for  all  other  cities,  where  such  city  was  one  of  the 
tliird  class  under  an  act  dividing  cities  into  three 
classes  only,  though  by  a  subsequent  act,  subse- 
quently held  to  be  unconstitutional,  cities  were 
divided  into  seven  classes,  and  those  containing 
leas  than  76,000  inhabitants  were  put  into  the  fourth, 
fifth,  sixth,  and  seventh  classes.  Com.  v.  Bmoulter, 
i;S8  Pa.  187  (1880). 

But  a  brewer  is  a  manufacturer  of  beer  and  sub- 
ject to  the  license  tax  of  $10  imposed  upon  manu- 
facturers by  La.  act  4,  Extra  Sess.  1881, 1 8,  when  hia 
receipts  are  between  $30,000  and  $40,000,  and  not  to 
that  of  $75  imposed  upon  persons  engaged  in  dis- 
tilling and  rectifying  alcoholic  or  malt  liquors,  im- 
posed by  1 9  thereof.  State  v.  Weokerling,  88  I4U 
Ann.  86  (1886). 
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make,  cveD  if  It  were  held  tbat  tbe  unlformitT 
clause  in  tbe  CoDstitution  applied  to  such  a  n- 
ceose.  Many  cases  might  be  cited  upon  this 
question.  We  shall  decide  this  appeal  without 
reaching  a  consideration  of  that  point.  A  li- 
cense fee  is  a  tax  sometimes,  and  for  some  pur- 
poses. Sometimes,  and  for  some  purposes,  it 
is  not  a  tax.  Cooley,  Taxn.  pp.  572,  573,  692, 
596,  600,  601;  People  ▼.  MaHin,  60  Cal.  168; 
Santa  Barbara  v.  Steams^  51  Cal.  409;  Cooley, 
Const.  Lim.  p.  245;  Desty,  Taxn.  p.  805.  The 
particular  distinctions  as  to  when  a  license  fee 
is  a  tax  and  when  it  is  not,  we  shall  not 
discuss,  further  than  to  dve  the  reasons  for  our 
opinion  tbat  this  license  fee  under  consideration 
is  not  a  tax,  as  falling  within  the  equality  and 
uniformity   provisions   of   the   Constitution. 


Tbe  Constitution  provides  tbat  tbe  legislature 
shall  levy  a  uniform  rate  of  assessment  and 
taxation,  and  secure  a  Just  valuation  for  taxa- 
tion of  all  property  (art.  12,  §  1),  and  that  taxe» 
shall  be  uniform,  upon  the  same  class  of  sub- 
jects, within  the  territorial  limits  of  the  au- 
thority levying  the  tax  (Id.).  In  a  separate- 
sentence  in  said  section  1  it  is  provided  that  tbe- 
legislative  assembly  may  also  impose  a  liceDse- 
tax  both  upon  persons  and  upon  corporations 
doing  business  in  the  state.  But  neither  in  thiS' 
sentence  of  section  1,  nor  elsewhere,  is  it  stated 
that  licenses  shall  be  uniform.  If  the  Consti- 
tution does  not  require  that  licenses  shall  be- 
uniform,  they  need  not  be.  Judge  Cooley 
says,  in  bis  work  on  Taxation:  "It  has  beea 
seen  that  the  sovereignty  may,  in  thediscreiioik 


And  a  retail  dealer  upon  whom  a  license  fee  of  $6 
was  imposed  under  the  provlsloDB  of  the  state 
lioense  law  of  1881, 1 6,  but  who  combines  with  bis 
business  the  sale  of  liquors  lo  less  quantities  than 
one  pint,  can  only  be  required  to  pay  a  total  If  cense 
fee  of  $60  under  the  proviso  thereof  that  no  license 
shall  Issue  to  sell  liquors  in  such  quantities  at  a  fee 
less  than  $M,  as  that  proviso  excepts  him  from  the 
ffeneral  rule  prescribed  by  that  act  in  such  case  re- 
qulrinir  payment  of  four  times  tbe  ordinary  rate, 
that  beiofiT  leas  than  $50.  Jefferson  Police  Jury  v. 
Marrero,  aS  La.  Ann.  896  a886). 

And  a  retail  grocer  who  sells  liquor  In  quantities 
lees  than  five  flrallons  in  addition  to  bis  other  busi- 
nesB  Is  subject  to  a  license  fee  of  not  less  than  $50 
under  the  proviso  of  the  license  act  tbat  tbe  license 
for  such  additional  business  shall  be  as  therein- 
after provided  for  in  1 11,  providing  that  no  license 
shall  Issue  for  making  such  sales  for  less  than  $60, 
and  the  license  will  not  be  reirulated  by  tbe  pro- 
vision of  9 11  thereof  lor  liceusloff  hotels,  bar  rooms* 
and  persons  engaged  In  the  sale  of  soda  water,  etc., 
such  provision  not  being  applicable  to  the  busi- 
ness of  a  retail  grocer.  New  Orleans  v.  Clark,  42 
La.  Ann.  8  (1890). 

But  statutory  and  charter  restrictions  upon  the 
power  to  tax,  like  constitutional  ones,  do  not  apply 
to  license  fees  required  for  tbe  purpose  of  re^ula- 
tion. 

Thus,  the  right  to  pass  an  ordinance  fixing  the 
price  of  a  lioense  to  retail  liquor  at  $500  per  year  is 
not  limited,  when  otherwise  duly  authorized,  by  a 
charter  provision  allowing  the  city  authorities  to 
levy  a  tax  not  exceeding  60  per  cent  of  the  state 
tax,  the  license  not  being  a  tax.  Perdue  v.  Ellis. 
18  Ga.  586  (1885). 

And  n.  S.  Bev.  Stat  H 180, 181,  and  the  act  of  Con- 
gress of  1878,  B  8.  limiting  the  rate  of  taxation  in 
tbe  District  of  Columbia  to  $1.60  per  hundred,  ex- 
pressly confines  tbe  limitation  to  taxes  upon  real 
and  personal  property,  and  does  not  apply  to  taxes 
upon  employments  or  occupaUons  to  be  raised  by 
licenses  which  may  be  exacted  under  police  powers 
confided  to  municipalities.  Cooper  v.  District  of 
Columbia,  i  McArth.  260  a880). 

So,  a  penalty  of  2  per  cent  per  month,  imposed 
by  city  authorities  for  delinquency  in  the  payment 
of  lioense  fees,  is  not  prohibited  by  La.  act  48  of 
1871,  9  9,  amending  the  city  charter  of  1870,  limiting 
penalties  on  delinquent  taxes  to  10  per  cent  per 
annum,  as  that  proTislon  applies  to  taxes  only  and 
not  to  licenses.  New  Orleans  v.  Poncbartraln  B. 
Co.  41  La.  Ann.  619  (1880). 

But  an  ordinance  requiring  agents  of  foreign  in- 
surance companies  to  pay  to  the  city  2  per  cent  of 
the  premiums  received,  not  granting  permission  to 
do  bu8lness,but  assuming  that  the  authority  already 
exists,  does  not  provide  for  a  license  within  the 
meaning  of  a  charter  provision  limiting  tbe  amount 
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of  lioense  fees.   Hartford  F.  Ins.  Co.  v.  Peoria,  156> 
ni.  4-20  (1885). 

In  Hartford  F.  Ins.  Co.  v.  Peoria,  tuvra^  the  court 
disUnguished  Walker  v.  Springfield,  04  IlL  864  (1880)» 
In  which  a  sum  charged  an  insurance  company  was- 
said  not  to  be  a  tax  but  a  fee  paid  for  a  license* 
saying  that  there  is  not  authority  in  that  case  or 
any  other  to  which  its  attention  had  been  called 
for  holding  that  such  a  requirement  is  a  llceoae. 

Such  restrictions  with  reference  to  licenses,  how- 
ever, are  imperative,  and  must  be  strictly  oompliett 
with. 

Thus,  a  municipal  council  must,  in  the  exercise- 
of  a  power  to  grade,  fix,  and  class  licensee,  keep- 
within  the  limits  fixed  by  charter  or  other  statu- 
tory provisions.  Eniper  y.  Louisville,  7  Bush,  501^ 
(1870). 

And  a  city  having  authority  by  its  charter  to  de- 
mand lioense  fees  from  certain  classes  of  buslDca^ 
not  to  exceed  $600  per  annum  cannot  require  tb» 
payment  of  a  percentage  on  all  business  done  whid^ 
might  amount  to  more  than  $600,  and  no  recovery- 
can  be  had  under  such  an  ordinance  even  for  a  1«» 
sum  than  such  limit.  Hartford  F.  Ins.  Co.  v.  Peoria*. 
]66IlL420a806). 

And  an  ordinance  requiring  a  license  fee  of  $5> 
for  every  three  days  for  selling  goods  by  sample,  • 
enacted  under  a  charter  provision  autborizinir  a 
license  fee  of  not  less  than  $6  or  more  than  $600,  f» 
Invalid  as  the  licensee  might  sell  for  so  long  a  peri* 
od  for  the  license  as  to  make  tbe  amount  greater 
than  the  maximum  amount  fixed  by  tbe  charter* 
Darling  v.  St.  Paul,  10  Minn.  889  (1872). 

So,  the  Arkansas  revenue  act  of  March  18,  1833». 
H  4,  Odirecting  an  annual  county  tax  of  $400,  upon 
liquor  dealers  supersedes  the  former  provislon» 
fixing  the  price  of  licenses  and  Investing  the  county 
court  with  a  discretion  as  to  the  amount,  and  ao 
excess  exacted  by  It  may  be  recovered  from  the- 
county.  Drew  County  v.  Bennett,  48  Ark.  864 
(1884). 

And  a  power  conferred  upon  a  municipality  to  in- 
crease tbe  price  of  licenses  does  not  authorize  th» 
increase  of  a  penalty  imposed  for  violation  of  the- 
requirement  of  a  license,  where  the  amount  or 
the  penalty  is  fixed  by  statute.  Schroder  ▼• 
Charleston,  2  Treadway  Const.  726  (1815). 

And  a  municipal  ordinance  of  a  township  in  Can- 
ada, imposing  a  duty  of  £26  upon  a  tavern.  Is  in- 
valid when  not  referred  to  tbe  electors  at  the  meet- 
ing duly  convened,  as  required  by  16  Vict.  ohap. 
184, 1 4,  whenever  the  fee  imposed  exceeds  £10l  Ite- 
Barclay,  12  U.  C.  Q.  B.  88  (1865). 

And  a  municipal  ordinance  requiring  a  license- 
fee  of  $60  for  every  passenger  railroad  car  and  $25 
for  small  one-horse  cars  bases  the  fee  on  the  sise  of 
the  cars  and  not  upon  the  manner  in  which  they 
are  propelled,  and  a  change  by  a  railroad  company 
of  tbe  motive  power  of  smaller  cars  from  one  hors» 
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of  its  legislature,  levy  a  tax  on  every  species  of 
property  withiD  its  jariadiciion,  or,  on  the 
other  band,  that  it  may  select  any  particular 
species  of  property,  and  tax  that  only,  if  in  the 
opinion  of  the  legislature  that  course  will  be 
wiser.  And  what  is  true  of  property  is  true  of 
privileges  and  occupations  also;  the  state  may 
.tax  all,  or  it  may  select  for  taxation  certain 
classes  and  leave  the  others  untaxed.  Consid- 
erations of  general  policy  determine  wbat  the 
selection  shall  be  in  such  cases,  and  there  is  no 
restriction  on  the  power  of  choice  unless  one  is 
imposed  by  Constitution.  In  another  chapter 
it  has  been  shown  that  constitutional  provisions 
requiring  the  taxation  of  property  by  value 
have  no  application  to  the  taxation  of  other 
subjects,  and  do  not,  therefore,  by  implication. 


forbid  the  taxation  now  tinder  consideration.'* 
Page  570.  These  remarks  of  Judge  Cooler 
are  taken  from  the  opening  sentence  cf  hia 
chapter  entitled  "Taxation  of  Business  and 
Privileges."  See  also  chapter  6  of  the  same 
work,  as  to  a  general  discussion  of  the  impos- 
sibility of  absolute  uniformitv. 

In  the  case  of  People  v.  Coleman,  4  CaL  wo 
find,  on  page  64,  60  Am.  Dec.  581,  that  the 
counsel  arguing  in  favor  of  the  uniformity  and 
equality  of  license  fees  makes  the  following- 
remarks:  "  'How  this  is  to  be  done,'  savs  the 
learned  counsel,  *is  no  part  of  our  province  to 
decide:  nor  are  we  to  say  whether  it  is  possible 
to  devise  an  occupation  tax  which  would  be 
equal  and  uniform,  unless  it  be  a  tax  levied 
equally  and  for  the  same  amount  upon  all  oo» 


to  two  does  not  make  It  liable  for  more  than  the  fSS 
tax  on  snob  cars.  New  York  v.  Twenty-Third 
Street  R.  Co.  es  Hun.  545  dSOD. 

But  a  charter  proTteton  requiring  rates  of  Uoense 
for  the  transaction  of  husioess  to  be  proportionate 
to  the  amount  of  business  done,  and  that  the  license 
shall  tie  dfeorimlaating.  only  requires  that  after  the 
selection  of  a  business  as  a  subject  for  license,  the 
sum  exacted  from  each  person  folio  wing  that  busi- 
nesB  shall  be  fixed  by  the  amount  of  business  done 
by  eacb.    Ex  parte  Hurl,  48  CaL  667  (1875). 

And  an  ordinance  requiring  the  payment  of  $5 
per  day  for  a  license  for  auction  bouses  is  not  ren- 
dered invalid  by  a  statute  providing  tbat  license 
taxes  shall  be  at  such  rate  per  year  as  shall  be  Just 
and  reasonable.  Fretwell  v.  Troy,  IB  Kan.  ^ 
(1877). 

So.  one  who  refuses  to  apply  for  or  take  out  a  li- 
cense to  sell  intoxicating  Uquors,  and  continues  to 
sell  in  violation  of  the  law  requiring  it,  cannot 
complain  while  thus  continuing  to  sell  that  a  fee 
of  $1  for  the  clerk  in  addition  to  the  license  fee  is 
in  excess  of  the  amount  allowed  by  statute.  Moore 
V.  Indianapolis.  120  Ind.  483  (1880). 

And  Interest  at  the  rate  of  2  per  cent  per  month 
may  be  added  by  a  dty  to  an  unpaid  license  tax  im- 
posed by  It  under  La.  act  20  of  1882. 1 68,  providing 
tbat  tbe  olty  council  may  Impose  an  annual  license 
tax  on  trades,  professions,  and  calllngB,  and  act  119 
of  1888;  authorizing  them  to  enforce  the  collection 
of  taxes  due  them.  New  Orleans  v.  Poncbartrain 
B.  Co.  41La.  Ann.  610  a880);  New  Orleans  v.  Fire- 
men's Ins.  Ck>.  Id.  1142  (1880). 

So,  in  State  v.  Sohonbausen,  87  La.  Ann.  42(1886), 
in  which  an  appeal  was  taken  from  a  judgment  for 
a  license  tax  of  $1,000  for  keeping  a  place  for  a  con- 
eeri,  dancing,  and  variety  performance,  manifestly 
for  delay,  10  per  cent  on  tbe  amount  of  the  Ucense 
was  adjudged  as  damages  for  a  frivolous  appeal. 

So,  an  application  for  a  license  is  a  proceeding 
within  tbe  purview  of  an  ordinance  providing  tbat 
no  action  or  proceeding  pending  at  the  time  any 
ordinance  shall  be  repealed  shall  be  aifected  in  any 
way  by  such  repeal,  so  that  the  city  authorities 
cannot  hold  an  application  in  abeyance  for  tbe  pur- 
pose of  repealing  the  ordinance  under  which  it  was 
made  and  enacting  another,  thus  exacting  anotber 
higher  license  fee.  State  v.  Baker,  32  Mo.  App.  08 
(1868). 

b.  Jfiist  not  be  diBortminatlno^ 

Tbe  efFeot  of  constitutional  provisions  upon  dis- 
criminating license  fees,  which  is  applicable  alike 
testate  and  municipal  licenses.  Is  treated  supra, 
IL  a,  ProvlHtma  against  discrimination.  But  the 
principle  of  municipal  law  requiring  municipal 
ordinances  to  be  reasonable,  operates  to  prevent 
improper  discriminations  in  fixing  the  rates  for 
municipal  licenses. 

Thus,  authority  conferred  upon  municipal  au- 
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thorities  to  levy  license  taxes  upon  privileges,  doe» 
not  authorise  them  to  create  a  privilege  for  tbe 
pu  rposo  of  taxing  it  or  to  discriminate  between  per- 
sons exercising  tbe  same  privilege  by  taxing  one  at 
a  higber  rate  or  in  a  different  mode  from  another. 
Nashville  v.  AlthropcftColdw.  554  a8B8). 

And  a  municipal  ordinance  passed  under  a  gen* 
oral  power  exacting  a  license  for  selling  goods,  fix- 
ing a  much  larger  rate  of  license  for  selling  such 
as  are  not  in  tbe  city  or  In  transitu  to  it,  than  for 
such  as  are  within  It  or  in  transitu  to  it,  is  unjust* 
unequal,  partial,  oppressive,  and  in  restraint  of 
trade,  and  therefore  invalid.  Ex  parte  Frank,. 
52  Cal.  606,  28  Am.  Rep.  642  (1878.) 

So,  an  agent  of  a  mercantile  firm  from  another 
state  taking  orders  by  sample  within  a  city  is  lia- 
ble to  taxation  therein,  if  at  all,  as  a  merchant 
only,  and  a  municipal  requirement  of  a  license  fee 
of  $800  per  annum  for  tbe  privilege  of  selling  gooda 
by  sample  in  a  city  declaring  it  a  separate  a  vocation 
is  invalid  as  discriminating  against  mercbants  sell- 
ing by  sample.    Nashville  v.  Altbrop«  supra. 

And  a  municipal  ordinance  providing  that  an^ 
person  who  shall  sell  or  contract  to  sell  In  a  desig- 
nated dty  or  county,  or  cause  to  be  sold,  or  solicit 
tbe  sale  or  purchase  of,  any  goods,  wares,  or  mer- 
chandise, or  other  property  with  designated  exoep* 
tions  which  is  still  in  original  packages,  without  at 
tbe  time  having  the  goods  at  or  in  tbe  said  city  or 
county,  or  a  bill  of  lading  or  receipt  of  a  common 
carrier  showing  that  tbe  goods  therein  named  had 
been  shipped  and  were  4n  transUu  to  such  city  or 
county,  shall  pay  a  license  ia  proportion  to  th» 
amount  of  business  done.  Is  obnoxious  to  tbe  ob- 
jection tbat  it  is  unjust  and  oppressive  in  tbat  it 
discriminates  between  merchants  of  the  same  place 
against  one  who  deals  in  goods  outside  the  corpo- 
rate limits  and  not  actually  In  tftinsitu,  and  ob- 
structs commercial  intercourse  between  the  sea- 
ports and  Interior,  and  is  in  restraint  of  trade, 
exacting  a  heavy  tribute  from  tbe  owner  of  goods 
outside  the  corporate  limits  and  not  In  transitu  as 
a  condition  on  which  be  will  be  allowed  to  offer 
them  for  sale  therein .    Eix  parte  Frank,  supra. 

And  an  ordinance  imposing  a  prohibitive  license 
fee  on  hawkers  and  peddlers,  which  practically  ex- 
empts residents,  is  invalid  for  discrimination  be- 
tween residents  and  nonresidents.  Brooks  v.  Man- 
gan,  88  Mich.  576  (1801). 

Bo,  in  Columbia  v.  Beasly,  1  Humph.  282,  84  Am.. 
Dec.  046  rl830u  it  was  said  that  municipal  corpo- 
rations may  tax  privileges  in  such  proportion  as 
they  choose,  but  tbe  inequality  must  not  be  such  a» 
to  make  the  tax  oppressive  on  a  particular  cla^s. 

And  in  McGratb  v.  Newton,  20  Kan.  864  (1888)  an 
ordinance  levying  a  license  tax  on  a  large  number 
of  different  kinds  of  business  at  different  rates,  in 
some  instances  cbarginir  transients  more  than  per- 
sons permanently  located,  was  attacked  upon  the 
ground  tbat  it  was  in  restraint  of  trade  and  dis- 
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capatioBS.  All  that  we  maintain  is  that  an 
occupation  tax  which  is  not  equal  and  uniform 
violates  the  Constitution/  " — in  reply  to  which 
the  court  remarks:  "Is,  then,  the  clause 
under  consideration  so  vague  as  to  be  wholly 
unsusceptible  of  a  practical  meanini(,  and  the 
force  of  the  provision  to  be  defeated  from  a 
want  of  some  indefinable  equality  and  uni- 
formity existing  in  the  ima^'nation  of  learned 
counsel,  but  so  subtle  in  its  character  as  to 
defy  the  ordinary  use  of  language  in  its  de- 
scription? In  construing  this  section,  force 
•and  meaning  must  be  given  to  every  part  of  it. 
We  cannot  suppose  the  convention  intended  to 
•enact,  as  a  part  of  the  fundamental  law  of  this 
state,  a  provision  so  doubtful  and  ambiguous, 
and  at  the  same  time  so  completely  calculated 


to  paralyze  the  energies  and  prostrate  the  re- 
sources of  the  state  government.  .  .  .  The 
occupation  of  the  humblest  artisan,  with  no 
capital  but  his  labor,  the  reward  of  whose  toll 
secures  to  him  only  a  scanty  subsistence,  must 
be  taxed  equally  with  the  [occupation  of  the] 
richest  merchant,  banker,  or  broker,  or  if  not 
equal  I V,  at  least  the  state  has  no  right  to  re- 
lease the  miserable  pittance  so  cruelly  wrung 
from  his  hard  earniogs."  In  that  case  it  wiia 
held  that  the  uniformity  clause  of  the  Consti- 
tutions did  not  apply  to  license  fees  upon  oc- 
cupations. We  do  not  concur  in  all  that  was 
said  in  deciding  that  case.  We  have  omitted 
a  portion  of  the  remarks  from  our  quotation, 
and  added  a  parenthesis  which  the  language 
seems  to  need.    The  California  supreme  court 


crlmlDated  astAnst  oertaio  kinds  of  business,  and 
that  It  was  oppresdve  and  uoreosonable,  but  was 
upheld  upon  the  ground  that  at  least  some  of  the 
Item^  were  letral.  and  that,  owlDfr  to  a  misjoinder 
of  parties  having  no  community  of  interest,  the 
JudffmeDt  below  would  have  to  be  affirmed,  though 
the  conclusion  was  reached  that  some  of  the  taxes 
were  void. 

And  a  license  fee  of  $60  per  day,  imposed  on  tran- 
eient  dealers  under  a  police  power,  is  invalid  as 
discriminating  between  goods  manufactured  in 
the  wholesale  and  manufacturing  parts  of  the  city 
and  goods  held  for  sale  by  dealers  in  the  retail 
streets.  Olaser  v.  Cincinnati,  81  Ohio  L.  J,  243 
<18S3). 

But  when  the  discrimination  is  between  different 
classes,  and  consists  of  nothing  more  than  a  reason- 
able graduation  of  the  license,  the  validity  of  the 
Imposition  is  not  affected. 

Thus,  a  county  ordinance  Is  not  invalid  because  it 
fixes  a  less  rate  of  license  for  the  business  of  selling 
liquors  at  a  wayside  tavern  or  watering  place  than 
for  the  same  business  carried  on  in  a  village,  town, 
or  city.  Amador  County  v.  Kennedy,  70  Gal.  458 
a886). 

And  an  ordinance  requiring  a  license  for  keeping 
a  dram  shop  is  not  invalid  because  the  price  therefor 
is  differential  according  to  the  street  upon  which 
the  shop  is  located,  all  persons  being  left  to  apply 
for  a  license  in  whatever  locality  tbey  chooee. 
East  St.  Louis  v.  Wehrung,  46  Dl.  898  (1868). 

And  a  city  ordinance  levying  an  annual  license 
tax  of  $80  payable  quarterly,  upon  druggists  hav- 
ing permits  from  the  probate  court  to  sell  intoxi- 
•cating  liquors,  and  an  annual  license  tax  of  $5 
upon  druggists  not  having  such  permits,  under 
statutes  authorizing  the  levy  of  license  taxes  upon 
various  kinds  of  business  and  occupations,  is  not 
Illegal  and  void  so  far  as  it  levies  a  greater  tax  upon 
druggists  having  such  permit  tban  upon  those  not 
having  it.    Tulloss  v.  Sedan,  81  Kan.  16ft  (1888). 

Nor  is  a  municipal  ordinance  requiring  a  license 
tax  of  $8,600  and  a  hospital  tax  of  $60  of  keepers  of 
bar  rooms  or  coffee  bouses  who  conduct  concert 
«aloon8  where  theatrical  plajrs  are  performed  in 
the  same  room  or  building,  unconstitutional  and 
void  as  discriminating  against  their  business  by 
•charging  largely  in  excess  of  other  business  of  the 
same  character,  because  coffee  houses  are  only  re- 
quired to  pay  $75  and  theatrical  plays  ^260.  Oold- 
amlth  V.  New  Orleans,  81  La.  Ann.  640  (1879). 

And  an  ordinance  requiring  a  license  for  exhibi- 
tions is  not  invalid  because  it  requires  the  payment 
of  a  smaller  fee  for  a  license  for  a  month  than 
would  be  required  for  three  weeks  by  the  week. 
Webber  v.  Chicago,  50  Dl.  A  pp.  110  (189S),  affirmed 
in  148  Dl.  818  (1894). 

So.  a  license  fee  of  $2JK)  per  day  required  by  a 
municipality  of  professional  hawkers  and  peddlers 
for  selling  merchandise  similar  to  that  kept  by 
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merchants  or  manufacturers  In  the  city,  is  not  ob- 
jectionable as  being  partial  and  discriminattn^. 
Cherokee  v.  Fox,  84  Kan.  16  (1888). 

And  an  ordinance  imposing  a  license  fee  upon 
transient  merchants  Is  not  to  Y>e  regarded  as  die- 
criminating  against  nonresident  merobants  merely 
because  there  may  be  no  resident  merchants  who 
are  compelled  to  pay  the  fee.  Ottumwa  v.  Zekind 
aowa)i»  L.  R.  A.  784  (1886). 

But  ordinances  fixing  license  fees  with  a  view  to 
protect  the  home  merchants  against  a  transient 
one  cannot  be  passed  under  a  power  to  license  and 
regulate.    Ottumwa  v.  Zekind,  supra  idictum). 

And  a  license  tax  imposed  upon  persons  engaged 
in  raising,  gracing,  herding,  or  pasturing  sheep,  of 
$50  for  every  1,000  sheep,  required  by  a  county  or- 
dinance, is  not  invalid  as  discriminating,  special, 
unequal,  or  partial.  Ex  parte  Mirande,  TSOaL  86S 
(1887). 

8o,  In  Los  Angeles  v.  Southern  P.  R.  Co.  61  Cat  5$ 
(1882),  a  license  tax  of  $4S0,  charged  against  a  steam 
railroad  company  having  a  depot  In  the  dty,  was 
upheld  under  attack  upon  the  ground  that  Its  busi- 
ness extended  beyond  the  city  limits. 

See  also  supra,  IIL,  OraduatUm  of  Zleense  Zees. 

o.  Under  a  general  power  to  regulate. 

L  What  may  be  included  in  the  fee, 

A  few  of  the  cases  have  adopted  and  acted  npoo 
the  theory  that  the  fee  for  a  license,  required  for 
the  purpose  of  regulation  only,  should  be  limited 
to  a  sum  sufficient  to  meet  the  necessary  expenses 
incident  to  its  Issue. 

Thus,  In  State  v.  Long  Branch  Comrs.  42  N.  J.  L. 
884, 88  Am.  Kep.  518  (1880),  it  was  said  that  a  fee  for 
a  license  may  be  exacted  under  a  grant  of  power 
for  regulation  only,  but  it  should  not  exceed  the 
necessary  or  proper  expense  of  Issuing  the  Ucense. 

And  in  Mobile  v.  Yuille,  8  Ala.  187  (1841),  the  courfc 
doubted  the  validity  of  a  provision  for  the  forfeit- 
ure of  bread  of  less  weight  than  the  ordinance  re- 
quired, and  exacting  from  the  baker  as  a  price  for 
his  license  a  sum  beyond  what  was  necessary  to 
compensate  for  issuing  and  registering  It;  but  the 
case  was  decided  on  other  grounds. 

And  in  State  v.  Herod,  28  Iowa,  1S8  (1870),  it  was 
held  that  a  charge  of  a  license  fee  of  $6  for  every 
vehicle  used  for  the  purpose  of  carrying  passen- 
gers, upon  persons  engaged  in  such  business,  is  not 
unreasonable  when  it  is  scarcely,  if  any,  more  than 
is  necessary  to  pay  the  clerks  fine  connected  with 
the  registry  of  tbe  vehicles. 

But  the  general  rule  is  that  a  license  tax  imposed 
for  regulation  is  intended  as  a  means  of  oarryinff 
the  regulation  into  effect.  Vansant  v.  Harlem 
Stage  Co.  60  Md.  830  (1882)  (dtctum). 

And  that  a  power  to  license  as  a  means  of  regvi- 
latlon  implies  tbe  power  to  charge  a  fee  therefor* 
sufficient  to  defray  the  expense  of  Issuing  th« 
license  and  to  compensate  the  city  for  any  expenao 
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fuM  not  followed  that  caae,  in  whole.  Fsople 
T.  MeCreery,  84  CaL  488.  But  the  principle 
that  the  UDiformity  clause  does  not  apply  to 
liceose  fees  has  been  maiDtaioed  In  California. 
Bt  parte  Hurt,  49  Cal.  657.  It  was  again  said 
in  Santa  Barbara  ▼.  Stearne,  61  Gal.  499:  "A 
license  charge  or  fee  for  the  transaction  of 
bosiness  is, In  oar  opinion,  a  tax,  within  the 
meaning  of  the  term  'tax/  as  employed  in 
thoee  sections  [referring  to  sections  other  than 
the  uniformity  clause].  It  is  not  a  tax  within 
the  meaning  of  section  18  of  article  11  of  the 
Constitution  [which  is  tire  uniformity  section 
<of  the  California  Constitution].  .  .  .  People 
T.  OoUman,  4  CaL  46,  60  Am.  Dec.  681;  iW- 
^  Y.  Raymond,  84  CaL  492;  Sacramento  City 
and  County  t.  Crocker,  16  CaL  119;  Taylor  T. 


Palmer,  81  Cal.  240;  Emery  t.  Ban  Franeieea 
GoM  Co,  28  Cal.  845;  Emery  ▼.  Bradf&rd,  29 
Cal.  75:  ExparU  Hurl,  49  Cal.  557:  Cooley, 
Const.  Lim.  201."  See  also  San  Jose  y,  San 
Joee  d  8.  C,  R,  Co.  Sd  Cal.  475;  Ex  parte 
Mirande,  78  Cal.  875;  ExparU Sieto  Li Protti, 
68  Cal.  685;  People  ▼.  Thurber,  18  lU.  554; 
East  St.  Louis  ▼.  Wehrung,  46  HI.  892; 
SlaugUer  y.  Com.  18  Oratt.  767;  Baker  y.  6Vn- 
einnati,  11  Ohio  St.  584;  KUizer  y.  StaU,  15 
Ind.  449. 

The  alleged  inequality  oi  nonuniformity  of 
this  classified  laundry  license  does  not  seem  to 
he  such  as  to  grant  a  monopoly,  or  such  as  to 
be  prohibitory  of  a  legitimate  trade  or  occupa- 
tion. We  are  of  opinion  that  the  first  sentence 
of  section  1,  article  12,  and  the  whole  of  seo- 


incDired  In  maintaining  sach  reffulatlon.  Be  Wan 
Tm,  10  8a wy.  682(1886);  Jacksonville  y.  Ledwlth,  26 
Ha.  168,  9  L.  R.  A.  69  (1600>;  Vaosant  v.  Harlem 
Stage  Go.  tupra  (die(um);  liankato  y.  Fowler,  8S 
Minn.  864  (1884)  (dtotiim). 

And  the  power  to  regulate  and  Inspect  justifies 
the  impoeltlon  of  such  fees  and  charges  as  will 
«OYer  the  expense  of  inspection  as  well  as  the 
polloe  superYislon  necessary  to  prevent  the  busi- 
ness to  be  regulated  from  twooming  harmful  to 
the  paUia  Jacksonville  y.  Ledwitb,  26  Fla.  168, 
tL.B.A.6O(180O). 

Tbua,  shows  and  performances  require  inquiry 
as  to  the  character  of  those  who  propose  to  exhibit, 
and  as  to  the  nature  of  the  thing  to  k>e  exhibited, 
and  the  exhibftlon  may  require  additional  attention 
from  those  entrusted  with  the  public  peace  to  pre- 
vent disorder  and  disturbances,  the  burden  thus 
devolved  on  the  public  officials  requiring  perhaps 
an  increase  in  their  number  or  compeosatlon  for 
the  beneUt  of  exhibitors,  and  so  may  Justly  be 
charged  a  lioenae  fee  of  an  amount  greater  than 
the  expense  of  filling  up  a  blank.  Baker  v.  Gin- 
einnatl,  11  Ohio  St.  584  a880). 

And  a  grant  of  municipal  authority  to  regulate 
the  vending  and  inspection  of  meats,  etc..  Justifies 
the  imposition  of  such  fees  as  will  cover  the  ex- 
penses of  the  inspection  of  the  articles  olTered  for 
sate  as  well  as  of  the  police  supervision  of  the  busi- 
ness necessary  to  prevent  its  becoming  harmful  to 
the  public   Jacksonville  v.  Led  with.  «upra. 

And  tlie  power  to  regulate  the  soliciting  from 
travelers  of  patronage  for  hotels,  conferred  upon 
munidiMd  corporations  by  Mansf .  (Ark.)  Dig.  1 761, 
gives  them  the  right  to  charge  a  license  fee  suffi- 
cient in  amount  to  cover  the  expense  of  the  license 
and  of  the  enforcement  of  such  police  superintend- 
ence as  may  be  lawfully  exercised  over  the  busi- 
ness. Fayetteville  v.  Garter.  50  Ark.  am,  6  L.  R.  A. 
6000800). 

So,  in  Van  Hook  v.  del  ma,  70  Ala.  961, 45  Am.  Rep. 
66  (1881),  the  rule  was  laid  down  that  the  amount 
exacted  for  a  license,  when  designed  for  regula- 
tion and  not  for  revenue,  is  not  to  be  confined  to 
the  expense  of  issuing  it,  but  that  a  reasonable 
compensation  may  be  charged  for  the  additional 
expense  of  municipal  supervision  over  the  par- 
ticular busmess  or  vocation  at  the  place  where 
it  is  licensed. 

And  the  expense  of  Issuing  and  of  regulation 
have  been  said  to  constitute  the  extreme  limit. 

Thu8..in  Jacksonville  v.  Led  with,  26  Fla.  163, 0  L.R 
A.  00  (1^30),  it  was  said  that  no  more  can  be  charged 
for  a  license  than  the  necessary  expense  of  isstiiog 
It  and  of  the  labor  of  officers  and  other  expenses 
•caused  to  the  nubile  by  the  business  licensed. 

And  In  St..  Louis  v.  Boatmen^s  Ins.  &  T.  Co.  47 
Mo.  160  (1870),  and  St.  Louis  v.  Marine  Ins.  Co.  Id. 
163  (1l<7Dt,  it  was  held  that  a  power  to  license  insur- 
ance companies  limits  the  right  to  charge  a  fee . 
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therefor  to  such  an  amount  as  will  cover  the  neces* 
sary  expenses  of  Issuing  it  and  the  additional  labor 
of  officers  and  the  expense  thereby  incurred. 

And  in  Burlington  v.  Putnam  Ins.  Co.  81  Iowa, 
102  (1870),  it  was  said  the  license  should  be  charged 
for  as  such,  and  only  to  such  extent  as  may  reason- 
ably compensate  the  dty  for  issuing  and  enforc- 
ing the  license  and  for  the  care  exercised  by  it 
under  its  police  authority  over  the  particular  per> 
son  licensed. 

And  in  Moore  v.  Mhmeapolis,  48  Minn.  418  (1890), 
it  was  said  that  a  charge  of  $1  for  the  clerical  work 
of  issuing  a  license,  in  addition  to  the  fee  pre- 
scribed by  the  ordinance  providing  for  it,  is  unau- 
thorised; but  the  recovery  for  the  sum  thus  paid 
was  refused  because  the  complaint  did  not  prop- 
erly allege  a  cause  of  action  therefor. 

But  the  power  to  impose  licenses  for  municipal 
purposes  carries  with  it  power  to  consider  and  de- 
termine the  nature  of  the  occupations,  trades,  and 
business  to  be  licensed,  and  to  discriminate  be- 
tween the  business  which  may  be  useful  and  bene- 
ficial to  the  community  and  that  which  may  be 
immoral  or  disorderly  in  its  nature  and  tendency, 
and  fix  the  fees  therefor  at  such  sums  as  shall 
be  equitable  and  Just.  Re  Guerrero,  60  CaL  88 
(1886). 

And  the  license  charged  should  not  ordinarily  be 
as  great  in  case  of  occupations,  trades,  and  profes- 
sions which  are  beneficial  to  the  oommunity  as  in 
case  of  those  not  useful  or  beneficial,  especially 
when  immoral  in  their  nature  and  tendency.  Van 
Hook  V.  Selma,  70  Ala.  861,  46  Am.  Rep.  86  (1881) 
(dictum). 

In  granting  lioenses  the  items  which  may  be 
taken  into  consideration  as  elements  in  fixing  the 
cost  are  the  value  and  material  in  merely  allowing 
and  Issuing  the  license,  the  value  of  the  benefit  of 
the  license  to  the  person  obtaining  the  same,  the 
value  of  the  Inconvenience  and  cost  to  the  publio 
in  protecting  such  business  and  in  permitting  it  to 
be  carried  on  in  the  community  and  in  some  cases 
an  additional  amountimpoeed  as  a  restraint  upon 
the  number  of  persons  who  might  otherwise  en- 
gage m  the  business.  Leavenworth  v.  Booth,  1h 
Kan.  627  (1875)  {dictum). 

Thus,  where  the  occupation,  like  peddling,  is 
liable  to  degenerate  Into  a  public  nuisance  if  not 
restrained,  it  is  a  legitimate  exercise  of  the  polloe 
power  to  impose  a  license  fee  large  enough  to  act 
as  a  restraint  upon  the  number  of  persons  who 
might  otherwise  engage  in  It.  though  the  sum  ex- 
acted is  greater  than  the  expense  of  issuing  a 
license  and  of  police  supervision  over  the  business. 
Duluth  V.  Krupp,  46  Minn.  435  (1801). 

And  a  municipal  requirement  of  a  license  to  ped* 
die  or  deliver  milk  and  of  a  fee  of  not  less  than 
$600  or  more  than  $10  for  every  vehicle  used  tot 
that  purpose,  under  a  power  to  license  such  per^ 
sons  as  shall  be  best  calculated  to  secure  a  supply  of 
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tion  11,  article  12,  are  upon  the  same  subject, 
and  must  be  read  together,  and  tbat  they  refer 
to  taxation,  and  the  equality  and  uniformity 
thereof,  and  tbat  tbe  last  sentence  of  section  1, 
article  12,  upon  licenses,  does  not  fall  within 
tbe  uniformity  provision. 

Tbe  laundry  license  fee  is  not  obnoxious  to 
tbe  provisions  of  section  1  of  the  14th  amend- 
ment to  tbe  Constitution  of  tbe  United  States. 
Home  Ins,  Co.  v.  New  York,  134  U.  8.  694,  83 
L.  ed.  1025;  Paeijie  Exp.  Co.  v.  Seibert,  142  U. 
8.  889,  85  L.  ed.  1035,  8  Inters.  Com.  Rep. 
810. 

It  is  also  set  up  in  tbe  petition  for  tbe  writ 
of  mandamus,  and,  of  course,  admitted  by  the 
demurrer,  tbat  tbe  relator  below,  and  respond- 
ent here,  is  a  subject  of  tbe  emperor  of  China, 


and  tbat  tbe  provision  of  tbe  law  requiring 
a  fee  of  t>25  from  a  male  laundryman  witb 
one  assistant  was  meant  and  intended  to  affect 
only  Chinamen;  tbat  Chinamen  are  en/raged 
in  the  class  of  laundry  business  falling  within 
tbe  $25  fee;  that  steam  laundries  employ  a 
large  number  of  persons,  and  make  greater 
profits  than  the  petitioner  or  bis  countrymen; 
and  that  be  wiU  not  be  able  to  conduct  hi» 
business  in  competition  with  the  steam  laundry, 
if  he  is  required  to  pay  tbe  license  fixed  by  d9 
laws  cited.  Tbe  fact  tbat  Chinamen  are  en- 
gaged in  tbe  hand  laundry  business  is  purelv 
fortuitous.  Singer  Mfg.  Co.  v.  yfright,  fe 
Fed.  Rep.  121.  The  law,  in  its  terms,  applies 
to  all  male  laundrymen,  of  every  condition 
and  nationality.    If' the  equality  and  uniform- 


pure  and  wholesome  milk,  is  a  means  of  reffulatfon 
and  coDtrol  and  a  proper  restraint  upon  persons  by 
wbom  mlllr  is  oiZered,  and  wltbia  the  scope  of  the 
power  granted.  People  v.  Muiholland,  8S  N.  Y. 
824,  S7  Am.  Rep.  668  (1880). 

8o,  a  lioense  fee  charged  for  tbe  keeping  of  dogs 
is  not  invalid  because  more  than  the  sum  required 
for  tbe  expense  of  issuing  it,  as  dogs  are  liable  by 
running  mad  and  destroying  sheep  to  do  great 
miscblef,  and  the  license  fee  mar  be  fixed  therefor 
with  a  view  to  restraint  as  well  as  regulation.  Ten- 
ney  v.  Lenz,  18  Wis.  666  (1863). 

And  in  Cole  v.  Hall.  108  111.  80  a882).  a  license  fee 
Imposed  by  a  municlpulity,  of  $1  for  each  dog,  up- 
on tbe  owner  thereof  for  the  purpose  of  indemnify- 
ing tbe  owners  of  sheep  in  case  of  damage  com- 
mitted by  dogs,  was  upheld  on  tbat  ground. 

And  a  license  fee  required  for  keeping  a  saloon 
may  be  fixed  at  such  an  amount  as  will  produce  a 
considerable  revenue  in  excess  of  tbe  amount  re- 
quired for  regulation,  where  tbe  object-  is  to  re- 
strain the  number  of  places  and  keep  the  business 
within  control.  Eitson  v.  Ann  Arbor,  S6  Mich. 
825a873). 

So,  a  sufficient  sum  may  be  charged  for  a  license 
to  wholesale  liquor  dealers  to  restrict  tbe  persons 
selling  as  well  as  to  compensate  the  municipality 
for  additional  police  expenses  that  may  directly  or 
indirectly  result  from  the  traffic,  as  a  license  to 
wholesale  dealers  for  police  supervision,  as  well  as 
In  case  of  licenses  authoriasing  sales  in  smaller 
quantities.    Dennehy  ▼.  Chicago,  120  HI.  9Sn  (1887). 

Thus,  a  municipal  ordinance  fixing  the  price  of  a 
retail  license  for  tbe  sale  of  spirituous  liquors  for 
one  year  at  $126  Is  not  designed  to  raise  revenue, 
and  Is  in  no  proper  sense  a  tax,  but  a  part  pf  the 
police  regulations,  the  fee  being  Intended  to  pre- 
vent the  indiscriminate  opening  of  establishments 
for  tbe  sale  of  liquor  thought  to  be  dangerous  to 
the  public  peace  and  morals.  Burch  v.  Savannah, 
iSL  Ga.  696  (1871)  {dicium). 

And  a  municipal  requirement  of  a  license  of  $50 
per  quarter  or  $:i!00  per  year  for  the  sale  of  spirit^ 
uous  liquors  will  not  be  declared  Illegal  when  it 
does  not  appear  but  what  that  amount  is  necessary 
to  properly  regulate  the  business  by  confining  it  to 
fewer  and  more  responsible  persons,  or  In  some 
other  way  tending  to  the  preservation  and  enforce- 
ment of  good  order  and  the  general  welfare  of  tbe 
city.    .EJz  2>art6  McNally,  78  Cal.  682  (1887). 

So,  in  Dennehy  v.  Chicago,  supra,  a  license  of  $600 
per  annum  charged  to  wholesale  liquor  dealers,  was 
upheld. 

The  only  license  fee  tbat  can  be  required  for  or- 
dinary legitimate  kinds  of  business,  like  that  of 
butcher,  baker,  auctioneer,  or  tbe  like,  which  arc 
not  liable  to  t>ecome  public  nuisances,  however, 
sbould  t)e  a  sufficient  sum  to  pay  tbe  coEtof  issuing 
tbe  license  and  defray  the  expense  of  necessary  po- 
lice supervision,  and  it  should  not  be  competent  to 
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attempt  to  restrain  tbe  number  of  persons  engaging 
in  them  by  the  Imposition  of  a  large  fee.  Dulutb 
V.  Krupp,  46  Minn.  486  (1801)  (dfctiim). 

Thus,  a  license  tax  of  $500  Imposed  upon  railroad 
ticket  brokers  or  scalpers  under  a  power  to  license, 
tax,  and  regulate  is  excessive,  exorbitant*  and  ille- 
gal, wberf  it  would  bave  the  effect  of  prohibitflnjr 
the  business,  as  It  is  not  Tpe/r  se  injurious  to  tbe  pub- 
lic.   Hirshfleldv.  Dallas,  28  Tex.  App.24S  (1800). 

Nor  Is  an  annual  license  fee  of  $25  for  selling  ve^- 
etables  in  the  streets  of  a  city  authorized  under  a 
power  to  regulate,  where  that  sum  is  much  in  ex- 
cess of  what  is  necessary  to  cover  the  expense  of  lla 
issue,  as  tbe  business  is  not  pernicious  but  bene- 
ficial, and  there  is  little  occasion  for  police  super- 
vision. St.  Paul  V.  Traeger,  25  Minn.  248,  88  Am. 
Bep.  462  a878). 

And  the  occupation  of  an  emigrant  agent  do^ 
not  belong  to  that  class  which  is  so  Inherently 
harmful  or  dangerous  to  the  public  tiiat  it  may  be 
restricted  or  prohibited  by  the  requirement  of  a 
prohibitive  license  fee  or  otherwise,  where  the  oc- 
cupation consists  merely  in  hiring  laborers  in  the 
city  to  be  employed  beyond  its  limits.  State  ▼. 
Moore,  118  N.  a  607, 23  L.  R.  A.  472  (1888). 

So,  in  Marmet  v.  State,  46  Ohio  St.  97  (1887),  the 
general  rule  was  laid  down  that  power  to  regulate 
by  license  and  to  compel  the  payment  of  a  reason- 
able fee  maybe  maintained  where  a  special  benefit 
Is  conferred  at  the  expense  of  the  general  public  or 
the  business  imposes  a  special  burden  on  the  public, 
or  where  the  business  is  injurious  to  or  involves 
danger  to  the  public. 

And  in  Perdue  v.  Ellis,  18  Ga.  586  a8&5).  in  which 
an  ordinance  fixing  the  price  of  a  reuiil  liquor  li- 
cense at  $600  was  attacked  on  the  ground  tbat  it 
was  in  restraint  of  trade,  the  court  intimated  ita 
opinion  that  the  price  of  a  license  ought  to  vary 
according  to  tbe  profits  of  the  buaineas  and  other 
circumstances,  but  the  ordinance  was  upheld  on  the 
ground  that  it  was  duly  authorixed  by  charter  pro- 
vision and  therefore  valid. 

So,  a  license  tax  upon  the  business  of  running 
drays,  imposed  under  a  power  to  license  and  regu- 
late, will  not  be  held  void  as  in  restraint  of  trade 
and  tbe  levy  of  a  tax,  where  the  employment  gives 
the  draymen  or  hackmen  special  privileges  whlcb 
they  enjoy  to  tbe  prejudice  of  the  city  in  the  injury^ 
necessarily  done  to  her  streets  and  pavements  of  an 
amount  far  greater  than  the  price  of  a  license. 
Cincinnati  v.  Bryson,  15  Ohio.  625,  45  Am.  Dea  68a 
(1846). 

And  it  is  competent  for  a  city  oouncil  in  fixlnir 
the  sum  required  for  a  license  to  look  at  the  prob- 
ability tbat  the  city  might  be  put  to  an  expense  In 
litigation  and  to  other  expenses  arising  out  of  the 
business  licensed,  as  well  as  at  the  expediency  of 
fixing  such  prices  as  to  prevent  persons  from  em- 
barking in  the  business  who  could  not  furnish  sucb 
evidence  of  their  responsibility  as  that  required  by 
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ity  provigioDS  of  the  CooMitulion  do  oot  apply 
to  the  license  fee  under  consideration,  the  sub- 
jects of  the  emperor  of  Cuina  are  certainly  in 
CO  different  or  better  condition  to  make  com- 
plaint than  the  subjects  of  anj  other  forei^rn 
power  who  may  be  residing  within  the  state, 
or  even  the  citizens  of  the  United  States  them- 
selves. 

We  are  of  opinion  that  the  district  court 
ened  in  issuing  the  writ  of  mandate.    The 


questions  which  we  have  determined  in  thia 
opinion  are  the  only  ones  presented  upon  the 
appeal,  and  upon  them  is  rested  the  decision. 
li  is  ordered  mat  the  judgment  be  retersed^  and 
the  case  be  remanded,  with  directions  to  dis- 
miss the  writ. 

PembertoBf  Ch.  J.»  a&d  Hani,  J.,  con- 
cur. 
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STATE  of  Iowa 

V.  A.  WHEELOCK,  Aj^t. 
( Iowa > 

1«  A  resMonable  lioense  fee  ehai*|ped 
upim  ittnerant  ▼endors  of  dni|pi  or  ai^ 


tides  intended  for  the  treatment  of  dlaenses,  wbo 
publiolj  profess  to  cure  or  treat  diseases,  is  not 
an  uDCODStitutional  interference  with  loterstace 
oommerce,  altbouirh  tbe  medicines  sold  are  In 
original  packasres  brousrht  from  another  state. 

8.  A  lieenae  flae  of  $  1 00  per  annum,  cba  rged 
upon  an  Itinerant  vendor  of  druss  profeasluflr  to 
cure  or  treat  all  diseases,  is  not  unreasonable. 


tbe  payment  of  tbe  fee.  St.  Paul  v.  Col ter,  12  MJnn. 
41, 90  Am.  Dec.  278  (1866). 

And  that  a  license  tax  imposed  upon  a  teleirrapb 
company  is  wholly  disproportloned  to  the  usual, 
ordinary,  or  necessary  expenses  of  municipal  offi- 
cers of  JSBuinsr  licenses  and  other  expenses  thereby 
tanpoaed  by  the  municipality,  is  not  sufficient  as  a 
•defense  against  the  payment  thereof  where  the  lia- 
bility imposed  upon  the  city  by  the  erection  of  tel- 
egraph poles  is  not  considered.  Chester  City  v. 
Western  U.  Teleg.  Co.  154  Pa.  404  (1898). 

But  a  license  fee  of  an  amount  much  greater  than 
the  cost  of  controlling  and  supervising  the  licensee 
•cannot  be  sustained  on  the  ground  that  demands 
might  be  made  against  the  municipality  imposing 
it  on  account  of  the  licensee.  Philadelphia  v. 
Western  U.  Teleg.  Co.  40  Fed.  Rep.  615,  2  Inters. 
Com.  Bep.  728  (1880). 

S<>e  also,  as  to  a  larger  license  fee  than  is  neoes- 
wry  to  meet  expenses  of  regulation,  supra,  lY.  c.  8, 
Distinc^ton  litX\Dten  meoMures  for  reicemte  and  for 
recuiatkm;  IT.  c,  7,  What  impotUions  are  reason- 
4Mje. 

And  see  ^tra^  2, 8,  of  this  section,  as  to  the  effect 

of  fixing  a  license  fee  at  a  figure  which  will  produce 

revenue. 

2L  MuA  not  bs  for  reoemis. 

A  power  to  license  and  regulate  does  not  confer 
authority  to  tax  for  revenue  purposes.  Va  nsant  v. 
Harlem  Stage  Co.  50  Md.  880  (1882);  Van  Hook  v. 
flelma.  70  Ala.  861,  46  Am.  Bep.  86  (1881);  Jackson- 
Tflle  V.  Ledwlth,  26  Fla.  168, 0  L.  B.  A.  68  (1890);  Bur- 
Jington  V.  Putnam  Ins.  Co.  81  Iowa,  KK  (1870):  Lit- 
tlefleld  V.  State,  42  Neb.  228,  28  L.  B.  A.  588  (1804); 
State  V.  £«ong  Branch  Corars.  42  N.  J.  L.  864,  86  Am. 
Bep.  618  (1880):  State  v.  New  Brunswick,  48  N.  J.  L. 
175  (1881):  State  v.  Hoboken,  41 N.  J.  L.  71  (1870)  (dic- 
tum). 

And  a  license  tax  imposed  by  a  city  under  its  po- 
lice power  is  invalid  where  the  fees  required  are 
not  for  the  purpose  of  paying  the  costs  of  labor  and 
material  in  Issuing  the  license  and  It  is  clearly  in- 
tended as  a  means  of  revenue.  Jackson  v.  New- 
man. 50  Miss.  885,  42  Am.  Bep.  867  (1882);  Van  Hook 
V.  Selma  {dinvm)x  State  v.  New  Brunswick,  and 
State  V.  HolMken,  stipro. 

And  a  power  to  ftrant  licenses  for  the  privilege  of 
carrying  on  trades  and  regulating  the  price  there- 
for is  a  police  power  which  does  not  give  the  right 
to  use  a  license  as  a  mode  of  taxation  for  revenue, 
and  the  fee  must  be  reasonable  for  the  purpose  of 
regulation.   State  v.  Bean,  81  N.  C.  564  (1884). 
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And  a  charter  provision,  giving  the  city  court  ex- 
clusive Jurisdiction  to  Ucense  Innkeepers  within  tbe 
city  limits,  does  not  authorize  the  imposition  of  a 
tax  on  innkeepers  for  the  license  issued.  Essex 
County  Freeholders  v.  Barber,  7  N.  J.  L.  78  (1823). 

Thus,  in  Jackson  v.  Newman,  twpra^  a  fee  of  $40 
per  year  exacted  by  a  city  for  a  license  for  hack 
driving  under  its  police  power  was  held  to  be  Invalid 
as  dearly  Intended  as  a  means  for  raising  revenue. 

And  a  |>ower  to  license  insurance  companies  does 
not  confer  a  right  to  charge  a  license  fee  therefor 
with  a  view  to  revenue,  unless  that  seems  to  be  its 
manifest  purpose,  but  is  limited  to  such  a  charge 
for  the  license  as  will  cover  the  necessary  expenses 
of  issuing  it  and  the  additional  labor  of  officers  and 
the  expense  thereby  Incurred.  St.  Louis  v.  Boat- 
men's Ins.  ft  T.  Co.  47  Mo.  150  (1870);  St.  Louis  v. 
Marine  Ins.  Co.  Id.  168  (1870). 

And  a  power  to  grant  or  refuse  licenses  to  insur- 
ance companies  does  not  Justify  a  municipal  re- 
quirement of  the  payment  by  insurance  comiranles 
of  1  per  cent  of  the  premiums  into  the  city  treasury 
In  addition  to  the  sums  required  for  licensee,  such 
an  exaction  being  a  tax.  Burlington  v.  Putnam 
Ins.  Co.  81  Iowa,  IQS  (lfi70). 

And  a  municipality  authorized  by  charter  pro- 
vision to  appoint  measurers  of  coal,  wood,  etc., 
brought  in  for  market  and  sold  therein,  and  to 
make  them  a  reasonable  allowance  and  make  such 
regulations  as  may  be  necessary  and  proper  for 
carrying  the  same  into  effect,  and  inflict  penalties 
for  breach  of  such  regulations,  does  not  authorize 
the  levy  of  a  tax  on  ooat,  etc.,  for  revenue  pur- 
poses. It  has  power  to  tax  thereunder  only  so  far 
as  is  necessary  to  defray  charges  of  luspection  and 
measurement  when  required.  Collins  v.  Louisville* 
2  &  Mon.  184  (1841). 

So,  a  grant  of  authority  to  regulate  the  vending 
of  meats,  etc.,  does  not  give  power  to  tax  the  oc- 
cupation of  vending  any  of  the  named  articles. 
Jacksonville  v.  Led  with,  26  Fla.  163, 0  L.  B.  A.  60 
(18B0). 

And  a  charter  provision  authorizing-a  municipal- 
ity to  license  and  regulate  hawkers,  peddlers,  and 
others  confers  police  power  for  the  purpose  of  reg- 
ulation only,  and  ordinances  passed  thereunder 
requiring  a  larger  amount  are  in  eifect  revenue 
measures  and  illegal.  State  v.  New  Brunswick,  48 
N.  J.  L.  175  (1881). 

A  market,  being  a  franchise  or  technical  privi* 
lege,  is  not  taxable  except  for  regulation,  under  a 
charter  provision  authorizing  taxes  for  the  purpoee 
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(Ootol>er  10, 189ft.) 

APPEAL  b^  defendant  from  a  Judgment  of 
the  District  Court  for  Shelby  County  con- 
Ticting  him  of  being  an  itinerant  vendor  of 
drugs  and  nostrums  without  a  license,  contrary 
to  the  provisions  of  the  statute.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Pfau  Sb  Yoani^  and  Whitney 
Brothers,  for  appellant: 

The  powers  vested  in  Congress  to  regulate 
commerce  with  foreign  nations,  and  among  the 
several  states,  and  with  the  Indian  tribes  is  a 
power  to  prescribe  the  rule  by  which  that  com- 
merce is  to  be  governed,  and  is  a  power  com- 
plete in  itself,  ackoowledging  no  limitations 


other  than  those  prescribed  in  the  Conatitii- 
tion. 

Leisy  y.  Hardin,  185  U.  S.  100,  84  L.  ed. 
128.  8  Inters.  Com.  Rep.  86;  OMans  ▼.  Ogden, 
22  U.  8.  9  Wheat.  1,  6  L.  ed.  28:  Brown  ▼, 
Maryland,  25  U.  S.  12  Wheat.  410,  6  L.  ed. 
678;  Bowman  v.  CJiicaffo  4t  N.  W,  EL  Oo.13» 
U.  S.  465,  81  L.  ed.  700,  1  Inters.  Comu  R«>. 
828. 

While,  by  virtue  of  its  Jurisdiction  over  per 
sons  snd  property  within  its  limits,  astatemaj 
provide  for  the  security  of  the  lives,  limbs,, 
health,  and  comfort  of  persons  and  the  protec- 
tion of  property  so  situated,  yet  a  subject-mat- 
ter which  has  been  confined  by  the  Constitu- 
tion exclusively  to  Congress  is  not  within  the 


of  revenue  upon  all  property  and  privileges  tax- 
able by  the  state  for  state  purposes,  and  lloenslnff, 
tazlDff,  and  refirulating  auctioneers  and  certain  oth- 
er desiflmated  employments  and  all  other  privUepes 
taxable  by  the  state,  the  term  '*all  other  privileges** 
meanloff  others  of  tne  same  kind  as  those  desig- 
nated.  Jacksonville  v.  I«dwitb,  swprcu 

And  a  license  tax  of  25  cents  per  day  for  keeping 
a  private  butcher's  stand  within  the  corporate 
limits  of  a  town  cannot  be  imposed  under  police 
powers  to  regulate  private  markets  or  the  selling  of 
meats,  etc.,  at  private  stands.  Deloambre  v.  Clere, 
84  La.  Ann.  1050  (1882;. 

These  cases  and  those  in  the  following  subdivi- 
sion are  to  be  dibtingulshed  from  those  under  statr 
utes  or  charter  provisions  conferring  the  power  to 
tax  as  well  as  to  regulate.  Gases  of  the  latter  char- 
acter are  collected,  infra^  lY.  e.  Under  a  power  to 
tax  or  license. 

There  is  some  apparent  oonflict  between  the 
cases  in  the  above  subdivision  and  some  of  those 
in  the  following  one  by  which  the  rule  is  laid  down 
that  the  mere  fact  that  a  measure  for  regulation 
Incidentally  produces  revenue  will  not  invalidate 
it  when  its  primary  purpose  U  regulation  or  re- 
straint, but  in  view  of  the  latter  class  of  cases,  and 
of  the  absolute  impossibility  of  fixing  a  rate  which 
will  Just  sufllce  to  regulate  without  the  slightest 
variation,  it  is  thought  that  the  above  cases  must 
be  taken  as  going  no  farther  than  to  prohibit  the 
use  of  a  power  to  regulate  either  for  the  sole  pur- 
pose of  revenue  or  with  revenue  as  one  of  it£  di- 
rect purposes. 

8.  Distinction  between  measures  for  revenue  and 

for  reoulatUm, 

A  reasonable  fee  for  a  license  issued  under  a 
power  to  regulate  is  not  a  tax  but  simply  a  sum 
collected  of  tihe  party  interested  for  the  purpose  of 
defraying  necessary  expenses  attending  its  issu- 
ance.   St.  Paul  V.  Dow,'87  Minn.  20  (1887). 

And  a  measure  adopted  by  a  city  in  the  exercise 
of  a  power  to  regulate  will  be  upheld  by  the  courts 
when  plainly  intended  as  a  police  regulation  and 
the  revenue  derived  therefrom  is  not  dispropor- 
tionate to  the  cost  of  issuing  the  license  and  reg- 
ulation of  the  business  licensed.  LltUefleld  v.  State, 
42  Neb.  223,  28  L.  B.  A.  688  (1894). 

And  a  license  fee  charged  by  a  city  for  keeping  a 
stall  for  the  sale  of  fresh  meats  outside  of  the  pub- 
lic market  is  not  a  tax,  but  compensation  de- 
manded from  those  who  will  not  sell  In  the  public 
market,  for  the  additional  expense  thereby  caused. 
Ash  V.  People.  11  Mich.  847.  88  Am.  Dec.  740  a863). 

Thus  an  ordinance  requiring  each  owner  of  a 
dog  to  procure  a  collar  and  pay  a  tax  of  |2  for 
each  dog  owned  by  him  is  not  a  revenue  measure 
though  called  a  tax,  but  is  h  valid  exercise  of  the 
power  to  regulate.  Com.  v.  Markham,  7  Bush,  486 
<1870). 

And  a  charge  of  26  cents  imposed  by  a  munlci- 
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pality  upon  persons  keeping  stands  in  the  markei 
is  not  a  tax,  though  so  called  in  the  ordinance  pro- 
viding therefor,  but  a  price  demanded  for  accom- 
modations provided,  which  is  Justified  under  or- 
dinary municipal  powers.  Cincinnati  v.  Bucking- 
ham,  10  Ohio,  297  (1846). 

And  a  charge  of  $26  on  each  day^  exhibition  or 
a  drous.  Imposed  by  statute.  Is  a  charge  for  a  11- 
oense  to  exhibit,  and  not  a  tax  to  which  a  per- 
centage Hxed  by  the  board  of  police  can  be  added 
for  county  taxes,  under  tlie  Mississippi  sutute. 
Orton  V.  Brown,  95  Miss.  420  (1868). 

And  a  license  required  for  building,  and  a  fee  of 
60  cents  for  each  license  to  erects  enlarge,  or  add  to 
any  building,  under  a  power  to  regulate  the  ereo- 
tion  of  buildings,  is  not  a  tax  for  revenue  pur- 
poses. Welch  V.  Hotchkisa,  89  Conn.  140, 12  Am. 
Bep.  888  (1872). 

If  the  fee  required  for  a  license  is  intended  for 
revenue,  however,  its  exaction  is  an  exercise  of  the 
power  of  taxation.  Home  Ins.  Co.  v.  Augusta.  6D 
Oa.  680  (1874)  (dtctufn). 

And  the  sum  demanded  fOr  a  license  to  pursue  tut 
employment  when  used  as  a  means  of  supplying 
the  public  treasury  is  a  tax  oa  such  employ- 
ment which  is  unauthorised  in  the  absence  of  the 
power  to  tax.  Mays  v.  Cincinnati,  1  Ohio  Bt,  889 
a868). 

In  Mays  v.  Cincinnati,  supra,  Cincinnati  v.  Buck- 
ingham, 10  Ohio,  267  (1846).  was  distinguished  upoa 
the  ground  that  in  that  case  the  sum  exacted  was 
not  a  tax  but  rather  a  price  demanded  for  the  ao- 
commodations  provided  for  the  frequenters  of  the 
market  by  the  city  authorities. 

So,  the  amount  of  a  lioense  fee  or  charge  is  to 
be  considered  in  determining  whether  or  not  the 
exaction  Is  really  one  for  revenue  or  prohibitioo, 
instead  of  one  for  regulation  under  the  police 
power.  Atkins  v.  Phillips,  2B  Fla.  281,  10  K  B.  A. 
158(1890)  (drctiim). 

And  an  exaction  of  a  sum  for  a  license  in  excess 
of  what  is  necessaiy  to  cover  public  expenses,  ancS 
graduated  by  the  amount  of  business  done,  is  a  tax 
upon  the  business  upon  its  face.  State  v.  Lonir 
Branch  Comrs.  42  N.  J.  L.  864,86  Am.  Bep.  6ia 
(1880);  Re  Wan  Yin,  10  Sawy.  582  a885). 

Thus,  a  license  fee  required  of  draymen,  which  l» 
so  large  as  not  to  be  necessary  to  secure  the  ob- 
jects of  the  grant  of  power  and  as  to  have  been 
principally  for  revenue,  is  in  effect  a  tax,  and  not 
within  a  charter  power  to  regulate  drays,  cjtc 
Fort  Smith  v.  Ayers,  48  Ark.  82  (1884). 
And  an  ordinance  imposing  a  license  fee  of  26  cents 
per  wagon  on  wagons  run  for  hire,  and  an  addi- 
tional license  tax  of  $3  for  each  six  months  for 
the  privilege  of  exercising  the  vocation,  is  as  a 
matter  of  law  one  for  revenue  purposes,  and  in- 
valid when  enacted  under  police  power.  Knox 
City  V.  Thompson,  19  Mo.  A  pp.  528  (1885). 

So,  a  fee  of  $75  for  an  original  lioense,  impoeed 
by  a  municipality  upon  owners  of  passenger  omnl- 
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jurMicdon  of  the  police  power  of  the  state, 
unless  placed  there  by  congressioDal  actioD. 

Hendenon  ▼.  Wiekham,  92  U.  8.  259,  28  L. 
ed.  548;  Hannibal  d  ^^  J.  R.  Co.  v.  Hunn,  96 
U.  8.  465,  24  L.  ed.  527;  WaUina  y.  Midiigan, 
116  U.  8.  446,  29  L.  ed.  691;  BMinn  ▼.  Shdby 
Countp  Tax.  lH$t.  120  U.  8.  489, 80  L.  ed.  694; 
Lanf  y.  Bardin,  tupra. 

WheDeyer  a  particular  power  of  the  general 
goyemmeni  is  one  which  must  necessarily  be 
exercised  by  it,  and  Congress  remains  silent, 
this  is  not  only  not  a  concession  that  the 
powers  leseryed  by  the  states  may  be  exerted 
as  if  a  specific  power  had  not  been  elsewhere 
lepoaed,  but,  on  the  contrary,  the  only  legiti- 


mate conclusion  is  that  the  general  goyernment 
intended  that  the  power  should  not  be  afflrma- 
tiyely  exercised. 

MMU  County  y.  KimhaU,  102  IT.  8.  691,  2^ 
L.  ed.  288;  Bravon  y.  Havston,  114  U.  8.  622» 
29  L.  ed.  257;  Wabash,  8t.  L,  d  P.  R.  Co,  y. 
lUinoU,  118  U.  8. 557,  80 L.  ed.  244;  RniMmy^ 
tihtlby  County  Tax.  DiH.  120  U.  8.  489,  80  L. 
ed.  694;  Leisy  y.  Hardin,  185  U.  8.  100, 84  L. 
ed.  128,  8  Inters.  Com.  Hep.  86. 

The  license  is  in  effect  a  tax  upon  the  goods 
shipped  and  sold  by  the  licensee,  upon  the 
property  of  a  nonresident  while  in  the  hands  of 
tbe  owner,  and,  before  the  same  has  become  a 
part  of  th^  mass  of  the  property  of  the  state 


buses  upon  eaob  omnibus  used  witbin  the  oor-  • 
porate  limits,  and  $60  for  the  annual  renewal 
tbereof,  is  unreasonable  aodexoessfve,  and  invalid 
as  an  attempted  exercise  of  the  power  or  taxa- 
tion not  granted  by  tbe  statute.  Vansant  y.  Har- 
lem Stace  Oo.  O  Md.  880  a882). 

And  a  license  fee  exacted  from  ffardnets,  of  85 
cents  for  eyery  load  of  vegetables  sold  in  a  public 
market,  will  be  regarded  as  a  measure  for  oreatioff 
revenue  and  cannot  be  justified  under  the  police 
power,  where  the  presence  of  the  gardners  and 
their  wagons  does  not  cause  additional  expense  to 
the  city  but  tends  to  Increase  her  revenue.  State 
y.  Blaaer,  86  La.  Ann.  888  (1884). 

So,  an  ordinance  requiring  an  annual  license  fee 
of  flOOfor  tbe  privilege  of  engaging  In  the  flsh 
and  crab  business  at  a  designated  market,  enacted 
under  a  power  to  regulate  markets  and  sell,  lease, 
or  dispose  of  the  stalls  and  stands  therein.  Is  in  valid 
as  an  effort  to  raise  revenue  under  guise  of  the 
police  power,  where  it  is  far  in  excess  of  the  ex- 
pense of  {issuing  the  license  and  regulation  of  the 
calling.   State  v.Bowe,  78  Md.6i8a800). 

And  a  license  fee  of  $8  per  month  exacted  for  the 
privilege  of  selling  butoher*s  meat  was  held  to  be  a 
tax  for  reyenue  purposes,  and  not  an  exercise  of 
polioe  power  conferied  upon  the  corporation,  and 
therefore  lUegal,  in  State  v.  Bean,  81 N.  a  664  a884). 

And  a  Uoense  fee  of  $86  for  a  saloon  and  $60  an- 
nually for  peddling  with  a  wagon,  required  of 
liquor  dealers  in  addition  to  other  llonnses,  is  a 
revenue  measure,  and  Inyalid  as  agalost  one  hav- 
ing a  general  license  to  sell  beer  in  the  county. 
Du  Boistown  y«  Boohester  Brewing  Oo.9  Pa.  Ck>. 
OL4/ISL 

Bo,  a  lloense  fee  charged  for  the  privilege  of 
building  yaults  in  the  streets  in  front  of  the  li- 
censee^ dwelling,  which  is  graduated  by  the 
capacity  of  the  vault,  is  a  tax  or  assessment  and 
not  a  regulation,  within  a  charter  proylsion  an- 
thorlzlngtthe  regulation  of  the  building  of  yaults. 
State  y.  Hoboken,  88  N.  J.  L.  880  (1808). 

So,  a  license  fee  of  $860  per  month  or  $26  per  day 
for  shorter  periods,  exacted  from  transient  mer- 
chants by  ordinance,  is  excessive  and  inyalid  as  an 
attempted  exercise  of  the  taxing  power,  the  fee  not 
being  required  for  regulation,  and  the  business  not 
being  Injurious  or  liable  to  become  a  nuisance. 
Ottumwa  y.  Zekind  (Iowa)  88  L.  B.  A.  73i  (1886). 

Ottumwa  y.  Zekind,  mipro,  distinguishes  Deoorah 
V.  Dunatan  Bros,  im^ra^  IV.  c,  7,  upon  the  ground 
that  in  that  case  the  license  tax  was  imposed  upon 
auctioneers  and  not  on  transient  merchants,  and 
that  auctioneers  require  more  supervision. 

And  a  Uoense  tax  cannot  be  upheld  as  a  provision 
for  inspection  with  respect  to  goods  brought  from 
another  state,  when  the  amount  of  the  tax  Is  in  ex- 
cess of  what  is  required  for  the  purpose  of  inspec- 
tion and  the  proceeds  are  applied  to  other  uses. 
American  FfirtlUzlng  Co.  v.  North  Carolina  Board 
of  Agriculture,  48  Fed.  Hep.  600,  U  Lb  B.  A.  179 
aSBO). 
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The  fact  that  a  dty  derives  a  revenue  incident- 
ally from  a  reasonable  exercise  of  its  police  power 
in  lioenslng,  regulating,  and  controlling  a  business, 
however,  is  no  serious  objection  to  such  control. 
Mankato  y.  Fowler,  88  Minn.  864  (1884)  {dictum); 
State  y.  Hoboken.  41  N.  J.  L.  71  (1878)  {dictum). 

And  a  reasonable  license  fee  Imposed  under  a 
power  to  regulate  Is  not  neoessarily  Invalid  because 
it  incidentally  produces  revenue.  St.  Paul  y.  Col- 
ter, 12  Minn.  41,  80  Am.  I>ec  278  (1866). 

And  a  license  fee  will  not  be  regarded  as  a  rev- 
enue measure  because  fixed  at  a  rate  designed  to 
prevent  the  indiscriminate  engagement  In  the 
business  licensed,  where  it  is  one  which  Is  danger- 
ous to  the  public  peace  and  morals.  Buroh  v.  Sa- 
vannah, 42  Ga.  686  (1871)  (dfctum). 

Thus,  a  reasonable  charge  for  a  Ucense  imposed 
by  a  municipality  upon  a  railroad  within  its  limits 
as  a  police  regulation  is  valid  and  masonable 
though  it  incidentally  augments  the  receipts  of 
the  treasury.  Johnson  y.  Philadelphia,  60  Pa.  44S 
(1888). 

So,  In  Wiggins  Ferry  O).  v.  Bast  St.  Louis,  107  U. 
&  886, 27  L.  ed.  410  (1888),  It  was  said  that  the  power 
to  Ucense  Is  a  police  power  though  It  may  be  used 
for  the  purpose  of  raising  revenue. 

But  It  must  appear  that  the  means  adopted  are 
such  as  ape  reasonably  necessary  to  accomplish  the 
purpose  of  regulation.  State  y.  Hoboken,  supra 
(dictum). 

And  a  requirement  of  a  license  fee  of  $60  for 
large  cars  and  $86  for  small  ones,  of  a  street-rail- 
road company,  which  regulates  nothing  but  to 
prohibit  the  running  of  the  cars  until  the  fee  la 
paid,  is  not  a  measure  of  regulation  but  the  Im- 
position of  a  tax.  New  York  v.  Second  Ave.  B.  Co. 
88  N.  Y.  261,  84  Barb.  48  (1865). 

So,  a  license  fee  for  keeping  a  butoher*s  stand  or 
selling  articles  witbin  the  corporate  limits  and 
without  the  market  place  is  a  tax  for  revenue,  and 
not  a  contribution  legally  authorised  in  the  exer- 
cise of  the  polioe  power.  Mestayer  y.  Corrig6,  8$ 
La.  Ann.  707. 

Where  the  leading  and  primary  purpose  Is  regu* 
lation.  It  is  a  license  and  not  a  tax,  though,  as  a 
seoondary  purpose,  it  is  designed  to  produce  rev 
enue.  Ex  parte  Gregory,  80  Tex.  App.  810, 64  Aou 
Bep.  616  (1886). 

Numerous  cases  illustrating  as  to  what  Is  reason- 
able for  tbe  purpose  of  regulation  and  what  will 
be  deemed  an  attempted  exercise  of  the  taxing 
power,  will  be  found  infrot  lY.  o,  7,  What  ianvpoKir- 
tUm»  are  reaaonliU* 

4.  MuA  not  ibe  unrea»onahije  or  In  reiiraint  of  trade» 

The  amount  of  a  license  fee  exacted  by  a  munici- 
pality for  the  transaction  of  a  business  In  It,  under 
a  general  power  conferred  by  its  charter,  must  bo 
reasonable  and  not  oppressive,  partial  or  In  re- 
straint of  trade.  Bx  parte  Frank,  68  Cal.  606,  2$ 
Am.  Bep.  642  (1378);  Bloomlngton  y.  Wahl,  46111. 4» 
0868). 
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«eekiog  to  tax  it,  is  a  measure  regulatlDg  inter- 
«tate>  commeroe,  and  therefore  void. 

Broftm  y.  Maryland,  25  U.  8. 12  Wheat.  419. 
^  L.  ed.678;  Lelovp  ▼.  P&rt  of  Mobile,  137  U. 
8.  640,  82  L.  ed.  811,  2  Inters.  Com.  Rep.  184; 
Bobbint  y.  Shelby  County  Tax,  Dist,  and  Wo- 
hoifi,  8L  L,  db  R  R.  Co.  v.  UUnoii,  ntpra;  Cook 
V.  Pennsylvania,  97  U.  8.  566,  24  L.  ed.  1015; 
StaU  Freight  Tax  Case,  82  U.  8.  15  Wall.  282, 
^l  L.  ed.  146;  Pemacola  Teleg.  Oo.  ▼.  Western 
U.  Tdgi.  Co.  96  U.  8. 1.  24  JU  ed.  708;  Qlou- 
-eeiter  Ferry  Co.  v.  Pennsylvania,  114  U.  8. 196, 
1»  L.  ed.  158;  Wabash,  8t.  L.  d  P.  R  Co.  y. 
Illinois,  supra;  Batterman  v.  Western  U.  TeUg, 
Co.  127  U.  8.  411,  82  L.  ed.  229, 2  Inters.  Com. 
Bep.  59. 


The  smallness  of  the  license  or  tax  does  not 
eliminate  its  regulstive  character. 

Brwun  ▼.  Maryland,  25  U.  8. 12  Wheat.  489, 
6  L.  ed.  685;  State  Freight  Tax  Case,  82  U.  8. 
232,  21  L.  ed.  146. 

The  purpose  for  which  the  license  for  sell- 
ing proprietary  medicine  in  the  state  of  Iowa 
is  exacted  does  not  render  the  statute  constitu- 
tional if  in  effect  it  lays  a  burden  upon  inter- 
state commerce. 

State  Freight  Tax  Case,  supra. 

Because  the  statute  in  question  is  indiscrimi- 
native  it  is  not  for  that  reason  constitutional, 
in  so  far  as  it  applies  to  the  facts  in  the  case  at 
bar. 

Bowman  v.  Ohieage  d  y.  W.  R.  Co.  125 17. 


And  it  must  not  create  oppressive  mooopolles 
l>ut  must  be  calculated  to  advance  the  general  wel- 
fare of  the  InbabitaDts  of  the  municipality.  Bloom- 
tosrton  V.  Wahu  supra. 

The  amount  of  a  license  fee  adopted  under  a 
f>ower  to  grant  licensee  for  the  privileges  of  carry- 
ing on  trades  and  regulating  the  price  therefor, 
must  be  reasooable  for  the  purpose  of  regulatioD. 
State  V.  Bean.  91 N.  C.  664  (188A>. 

And  an  ordinance  purporting  on  its  face  to  be  for 
the  levying  and  collection  of  a  license  tax,  but 
which  is  a  clear  and  palpable  attempt  to  destroy 
«nd  prohibit  a  legitimate  and  commeodable  busi- 
ness. Is  invalid  and  cannot  be  enforced.  Lyons  v. 
Cooper.  80  Kan.  824  a888>. 

And  the  invalidity  of  an  ordinance  fixing  the 
price  for  a  license  to  retail  liquors  at  a  prohibitory 
Hgiire  is  not  alfecled  by  the  fact  that  a  dealer  who 
liad  submitted  to  its  terms  had  done  a  prosperous 
l>usine88.    Kx  parte  Burnett,  80  Ala.  4ill  (1867). 

8.  ReoBcmatHeneaf^  by  uihom  determined. 

What  is  a  reasonable  license  fee  must  depend 
largelv  upon  the  sound  discretion  of  the  city  coun- 
•cil  with  reference  to  all  the  circumstances  of  the 
^ase.  Be  White,  48  Blinn.  280  (1800)  (dictum);  Man- 
kato  V.  Fowler,  32  Mtnn.  864  (1884). 

And  the  courts  will  not  interpose  and  declare  a 
license  tax  to  be  unjust  and  unreasonable  unless  a 
Hagrant  case  of  excessive  and  oppressive  abuse  of 
power  by  the  city  authorities  in  levying  the  tax  is 
•established.  Lyons  v.  O>oper.  supra. 
.  So,  in  Osborne  v.  State.  88  Fla.  IttS.  26  Lb  R.  A.  120, 
4  Inters.  Com.  Rep.  781  (1804),  a  doubt  was  expressed 
«s  to  whether  judicial  action  could  be  based  even 
upon  a  showing  that  the  imposition  was  prohibit- 
ive or  destructive  to  the  business  on  which  it  was 
Imposed. 

But  the  courts  have  power  to  inquire  into  the 
reasonableness  of  a  fee  exacted  in  the  exercise  by  a 
municipality  of  a  power  to  regulate,  though  con- 
eiderable  latitude  will  be  allowed  for  the  exercise 
of  legislative  discretion.  Littlefleld  v.  State,  42 
Keb.  228, 28  L.  B.  A.  688  (1804). 

The  dtr  authorities  are  primarily  at  least  the 
judges  of  what  is  a  reasonable  fee  for  a  license, 
and  it  Is  not  within  the  legitimate  province  of  a 
•court  to  fix  the  precise  amount  to  be  charged,  but 
it  is  the  right  and  duty  of  tbe  courts  to  decide 
whether  the  amount  so  fixed-  is  unreasonable  or 
•excessive.  Vacsant  v.  Harlem  Stage  Oo.  60  Md. 
IBO  (18&0)  {dictum). 

And  it  t)elongs  to  the  court  to  determine  what 
are  reasonable  regulations  made  by  a  municipality 
within  tbe  power  granted  by  charter.  State  v. 
Orange,  63  N.  J.  L.  880 1I888):  Kip  v.  Paterson.  26  N.' 
J.  L.  206  (1867)  (dictum);  Glaser  v.  ancincatl,81  Ohio 
L.  J.  243  (1898). 

And  whether  the  circumstances  incident  to  the 
Inspection  or  reirulatlon  of  occupations  justify  tbe 
Imposition  of  a  rate  prescribed  by  ordinance  for  a 
1^  L.R.  A. 


legitimate  purpose,  is  a  proper  subject  of  testi- 
mony where  the  validity  of  the  ordinance  is  in 
question..  State  v.New  Brunswick,  48  N.J.  Lb  175 
a871)  (dtotttm). 

But  evidence  of  the  population  of  the  otty  and 
county  and  of  the  annual  sales  of  liquor  and  the 
profits  therefrom  is  inadmissible  on  a  jury  trial  in 
an  action  for  violation  of  an  ordinance  imposing  a 
license  tax  on  liquor  dealers  claimed  to  be  unrea- 
sonable and  prohibitive  in  amount,  the  question  of 
the  reasonableness  of  the  ordinance  being  one  for 
tbe.oourt.    Elk  Point  v.  Vaughn,  1  Dak.  118  (1873). 

a.  I¥emimpCiofi  of  reosonoNenest. 

Tlie  amount  required  to  be  paid  for  a  license  de- 
manded under  a  power  to  regulate,  however,  will 
be  presumed  to  be  reasonable  unless  the  contrary 
appears.  Eayetteviile  v.  Carter.  68  Ark.  801. 6  L. 
R.  A.  800  aoOOi;  Van  Hook  v.  Selma,  70  Ala.  861. 46 
Am.  Rep.  86  a881);  LitUefleld  v.  State,  42  Neb.  2S3. 
28L.  R.A.&88  (1804). 

The  judiciarywill  not  declare  sucb  a  requirement 
void  unless  from  its  inherent  character  or  from 
previous  proofs  adduced  it  is  shown  to  be  unrea- 
sonable. Littlefleld  V.  State,  and  Van  Hook  v* 
Selma,  stiprrk 

Every  fair  intendment  should  be  made  to  flavor 
of  its  reasonableness.  Yansant  v.  Harlem  Stage  Co. 
60  Md.  880  (1882)  (dfctum). 

Whether  it  was  intended  as  a  regulation  or  a  tax, 
see  State  v.  Long  Branch  Comrs.  42  N.  J.  L.  884,  88 
Am.  Rep.  618  (1880)  (diehim). 

And  where  a  municipal  government  imposes  a 
license  charge  in  the  exercise  of  its  police  power 
on  a  business  which,  for  the  protection  of  the 
health  of  the  community,  requires  daily  inspection 
and  supervision,  the  amount  of  the  charge  will  be 
presumed  to  be  reasonable  and  not  a  tax  for  rev- 
enue, unless  the  contrary  appears  on  the  face  of 
the  ordinance  or  Is  established  by  proper  evidence- 
Atkins  V.  PbiUlps,  26  Fla.  281, 10  L.  a  A.  168  (1800). 

Thus,  a  municipal  requirement  of  a  license  fee 
of  $600  for  the  privilege  of  selling  intoxicating 
liquor  cannot  be  held  as  a  matter  of  law  to  be  so 
large  as  to  render  it  void  as  unreasonable  and  pro- 
hibitory.   Wiley  V.  Owens,  80  Ind.  428  (1872).         -  «| 

And  it  cannot  be  judicially  assumed  that  a  city 
ordinance  requiring  the  payment  of  $60  every 
ninety  days  for  the  privilege  of  retailing  spirituous 
liquors  in  quantities  less  than  one  quart  in  the  city 
of  Oakland  Is  a  virtual  prohibition  of  the  sale  ol 
such  liquors.    Ex  pairU  Hurl,  40  Cal.  567  (1875). 

And  an  ordinance  exacting  a  license  fee  of  $10 
froifi  all  persons  engaged  In  selling  merchandise, 
enacted  under  a  power  to  license  for  the  purpose 
of  regulation,  will  be  held  to  be  yalid  in  tbe  ab- 
sence of  ansrthlng  to  show  that  tbe  amount  ex- 
acted was  unreasonable  or  in  excess  of  the  amount 
necessary  for  that  purpose.  Van  Hood  v.  ttelma« 
70  Ala.  801,  46  Am.  Rep.  86  (1881). 

Neither  will  the  court  say  as  a  matter  of  law  that 
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6.  B07,  81  L.  ed.  714, 1  Inten.  Com.  Rep.  825; 
JiobbiM  ▼.  8heU^  (kmnty  Tax.  Dist.  Vi6  U.  8. 
480,  80  L.  ed.  084;  State  Freight  Tax  Cau, 
wmra. 

The  rijjht  to  Ux  applies  equally  as  well  to 
the  principal  as  to  the  agent. 

Bobbins  ▼.  Sffidby  County  Tax.  Diet,  iupra, 

loterstate  commerce  cannot  he  interdicted  or 
legalated  under  cover  of  police  power. 

Leieif  ▼.  HaixHn,  186  U.  a  100,  84  L.  ed. 

128,  8  Inters.  Com.  Kep.   86;    CooUy  v.  Port 

Wardens,  58  U.  8.  12  How.  299, 18  L.  ed.  996; 

Bobbins  y.  SheQnf  County  Tax,  DisL  and  Bovh 

tnan  ▼.  Chicago  dt  K  W,  B,  Co.  supra. 

Messrs.  ]KiltonRemley»  Attorney  General, 
«nd  ThoiBAs  A.  Chesmre*  for  appellee: 


The  state  has  power  to  leTy  a  tax  upon  occu- 
pations. 

State  V.  Sinir  (Iowa)  60  N.  W.  Rep.  486; 
ffowe  Maeh.  Co,  v.  Qage,  100  U.  8.  676,  25  L. 
ed.  764:  Hinson  v.  LoU,  75  U.  8.  8  Wall.  148. 

19  L.  ed.  887;  Woodruff  v.  Parham,  75  U.  8. 
8  Wall.  128,  19  L.  ed.  882;  Nathan  ▼.  Louisi^ 
ana,  49  U.  8.  8  How.  78. 12  L.  ed.  992;  Brown 
V.  Maryland,  25  U.  8.  12  Wheat.  419,  6  L.  ed. 
678;  Ward  t.  Maryland,  79  U.  8. 12  Wall.  418, 

20  L.  ed.  449;  Kirtland  v.  Botehkiss,  100  U. 
8.  499.  25  L.  ed.  562;  Wiggins  Ferry  Co,  ▼. 
Bast  St.  Louis,  102  111.  574;  Corson  v.  State,  57 
Md.  imiMarehalltown  y.  Blum,  58  Iowa,  184. 
48  Am.  Rep.  115;  Paeiflc  Junction  v.  Dyer,  64 
Iowa,  88. 


« llcenfte  fee  of  $100  per  boat  Is  not  wltbtn  a  power 
<oonferred  upon  a  munloipaUty  to  regulate  and 
Itoenae.  Wiggins  Ferry  Co.  v.  But  St.  Louis,  107  IT. 
aaOB,  27  L.ed.il9  (!««). 

And  a  license  fee  of  |6  per  annum  for  each  iklff 
kept  for  use  is  not  bo  plainly  unreasonable  that  an 
•ordinanoe  requiring  it  will  be  beld  void,  when 
there  is  nothing  in  the  record  from  which  it  can 
be  seen  that  such  price  is  not  entirely  fair  and 
Just.   Poyer  v.  Desplaloes,  22  SI.  App.  576  (1887). 

Nor  is  a  license  fee  of  $12.60,  required  under  a 
power  to  regulate  the  soliciting  from  travelerB  of 
patronage  for  hotels,  conferred  upon  munidpai 
corpora tlons  by  Mansf.  (Ark.)  IMg.  f  761,  unrettson- 
«bie.  Fayetteville  v.  darter,  62  Ark.  801, 6  L.  B.  A« 
«0Q(18eO). 

So,  a  license  fee  of  $60  per  annum  for  each  car 
Imposed  by  ordinance  of  the  city  of  Chicago  on 
street-car  compaDies  occupying  its  streets  under 
4  power  to  license,  is  not  excessive  or  unreasonable 
upon  its  face.    Allerton  v.  Ch icago,  9  Blss.  5GS  (1880). 

Neither  is  a  license  fee  of  $100  for  one  year,  $60 
for  Biz  months,  $5  for  one  moDth,  and  $5  for  one 
<)ay,  for  peddling  within  the  city  of  Duluth.  Du* 
luth  y.  Krupp,  46  Minn.  466  (1801). 

Nor  is  a  license  fee  of  $10  for  conducting  an  em- 
ployment agency  when  the  business  is  limited  to 
the  employment  of  females  within  designated 
oouQtles,  and  of  $160  when  the  business  extends  to 
the  employment  of  males  or  of  females  elsewhere 
than  in  such  counties.  Moore  v.  Minneapolis,  48 
Minn.  418  (t890>. 

And  a  municipal  requirement  of  $10  per  year  for 
the  prlTllege  of  peddling  milk,  and  an  additional 
fee  of  $8  per  year  for  persons  owning  only  two 
-cows  and  delivering  by  hand,  is  not  inherently  un- 
reasonable. Llttlefleld  r.  State,  42  Neb.  228, 28  L. 
B.  A.  588  (1804). 

There  are  New  Jersey  decisions,  however,  to  the 
•effect  that  the  burden  of  proof  of  reasonableness 
rests  with  the  muicipallty  making  the  imposition. 

Thus,  an  ordinance  requiring  a  fee  of  6  cents  per 
load  of  all  persons  who  sell  hay  or  other  produce 
4Uid  deliver  the  same  within  the  city  is  unreason- 
able and  illegal  where  it  is  not  shown  on  the  part 
of  the  city  how  the  imposition  will  tend  to  pro- 
mote good  order.  Kip  v.  Patterson,  26  N.  J.  L.  288 
Xl867j. 

And  a  license  fee  of  $8  Imposed  on  each  hawker 
or  peddler  with  the  privilegre  of  using  one  peddler 
wagon  or  cart  under  a  police  power  is  invalid, 
nnless  shown  to  be  within  the  limit  of  the  neces- 
-sary  or  probable  expense  of  issuing  the  license  and 
inspecting  and  regulating  the  business  licensed. 
State  V.  New  Brunswick,  43  N.  J.  L.  176  (1881).  But 
-see  State  v.  Long  Branch  Comrs.  supra. 

So,  In  Osborne  v.  State,  88  Fla.  162. 26  L.  B.  A.  120, 
4  Inters.  Com.  Rep.  791  (1804),  a  license  for  $200  for 
doing  express  busincBS  in  a  state  of  16,000  iohatK 
ifiants  was  held  not  to  be  excessive  when  not  shown 


to  be  prohibitive  or  destructive  to  the  business  of 
express  companies. 

7.  IFhot  Imposttfons  ore  reasonoMa, 

By  unreasonableness  the  courts  do  not  simply 
mean  that  the  tax  must  not  be  larger  than  the 
Judges  might  think  wise,  though  a  tax  might  be 
held  unreaK>nable  because  of  Ita  oppressiveness, 
aa,  for  example,  when  a  business  of  $1,000  a  year 
was  taxed  $90a  Cooper  v.  District  of  Columbia,  i 
MacArth.  280  (1880). 

Beasonableness  cannot  be  determined  by  any 
hard  and  fast  rules,  but  is  relative,  depending  up- 
on the  cost  of  regulation,  the  character  of  the 
business  regulated,  and  the  circumstances  of  each 
particular  case. 

Thus,  a  city  cannot  in  the  exercise  of  Its  police 
powers  exact  an  exorbitant  tax  from  a  person 
engaged  in  the  sale  of  spirituous  or  fermented  liq- 
uors at  a  place  remote  from  the  settled  portion  of 
the  city,  where  no  police  supervision  is  ever  made 
over  such  place.  Salt  Lake  City  v.  Wagner,  2  Utah* 
400(1879). 

In  Falmouth  v.  Watson,  6  Bush,  660  (1860),  how- 
ever, it  was  held  thatmunlcifMU  authority  to  exact 
payment  of  not  more  than  $800  from  any  person 
selling  spirituous  liquors  by  retail  within  1  mile  of 
the  town  is  a  police  regulation,  and  is  not  unconsti- 
tutional as  taking  private  pro^Wty  for  public  use, 
though  it  would  be  so  if  it  were  a  mere  tax  for 
municipal  purposes  outside  the  municipal  limits. 

But  in  Salt  Lake  City  v.  Wagner,  supnu  Falmouth 
Y.  Watson,  supra,  wss  distinguished  on  the  ground 
that  in  the  latter  ease  the  vending  of  ardent  spirits 
was  In  such  proximity  to  the  town  as  to  render  ita 
exercise  liable  to  affect  the  good  order  of  the  local 
community.  ^ 

So  ordinarily  a  large  license  roe  will  be  hold  un- 
reasonable when  no  regulation  is  attempted  or 
needed. 

Thus,  an  ordinance  entitling  the  city  constable 
to  $2  for.  each  night  of  attendance,  to  be  paid  t^ 
the  owners  or  exhibitors  of  every  theater,  is  unrea- 
sonable and  invalid,  when  his  services  are  unneces- 
sary, and  a  dty  tax  of  $20  per  month  was  provided 
for  by  a  previous  ordinance  under  a  geneoral  char- 
ter, the  object  of  which  Is  the  preservation  of  good 
order  within  the  city.  Waters  v.  Leech,  8  Ark.  110 
a840). 

And  a  municipal  by-law  requiring  a  license  fee 
of  from  $6  to  $80  per  month,  at  the  discretion  of  the 
president,  for  keeping  a  huokster*s  shop,  enacted 
under  a  power  to  make  prudential  by-laws  and 
regulations  not  contrary  to  law,  is  unreasonable 
and  in  restraint  of  trade  where  It  is  not  shown  that 
any  restriction  was  necessary  or  that  such  shopg 
could  be  an  evil  if  conducted  under  proper  regu- 
latlona.    Dunham  v.  Bochester,  6  Cow.  462  (1826). 

And  a  license  tax  of  $30  a  year,  Imposed  by  m 
municiimlity  upon  proprietors  of  wash  houses  un* 
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Oct., 


The  statute  under  which  defendant  was  in- 
dicted does  .i)Ot  discriminate  against  nonresi- 
dents. 

State  y,  Oous8,  85  Iowa,  21;  State  v.  Par- 
ians, 124  Mo.  486. 

The  law  in  question  is  within  the  police 
power  of  the  state  as  well  as  the  taiing  power. 

Thorpe  v.  Rutland  cfe  B.  R.  Co.  27  Vt.  140. 
62  Am.  Dec.  626;  Cem.  v.  Alger,  7  Cush.  84; 
Stavghter- Bouse  Oases,  88  U.  8.  16  Wall.  86, 
21  L.  ed.  894;  Council  Bluffs  v.  Kansas  Gity^ 
St.  J.  dt  0.  B.  R.  Co,  45  Iowa,  342.  24  Am. 
Rep.  778;  Tiedeman.  Pol.  Powers,  §  85;  Gibbons 
T.  Ogden,  22  U.  8.  9  Wheat.  1,  6  L.  ed.  28. 

After  the  box,  or  barrel,  or  crate  in  which 
goods  are  shipped  is  opened,  the  articles  con- 
tained tlierein,  because  done  up  in  small  boxes. 


bottles,  or  cans,  cannot  be  called  and  treated 
as  original  packages. 

KeWi  V,  State,  91  Ala.  2, 10  L.  R.  A.  480;  State 
V.  Parsons,  supra;  Com.  v.  SchoUenberger,  150 
Pa.  201,  22  L.  R.  A.  155. 4  Intern.  Com.  Rep. 
488;  Be  Harmon,  48  Fed.  Rep.  372;  Smith  ▼. 
StaU^  54  Ark.  248;  State  y.  Chapman,  1  S.  D. 
414,  10  L.  R  A.  482. 

RobinfloDt  J.,  delivered  the  opinion  of  the 
court: 

The  conviction  of  the  defendant  was  had  un- 
der section  10  of  chapter  75  of  the  Acts  of  the 
18th  General  Assembly,  as  amended  by  section 
2  of  chapter  187  of  the  AcU  of  the  19th  Gen- 
eral Assembly  and  section  8  of  chapter  83  of 
the  Acts  of  the  2lst  General  Assembly,  which 


der  a  power  to  regrulate.  is  an  unreasonable  and  ar- 
bitrary exaction  for  the  purpose  of  revenue,  and 
Invalid  where  there  Is  nothlcfr  Id  the  buslDefls  or 
proposed  regulation  from  which  the  city  is  likely 
to  incur  any  special  expense.  Re  Wan  Yin,  lO 
8awy.  583  (1885).  But  see  principal  case,  Biatb  v. 
French,  in  this  connection. 

So.  a  license  fee  of  $1,000  on  the  occupation  of  an 
emigrant  agent,  unaccompanied  by  any  police 
regulation  whatever,  is  uureasonable.  prohibitive, 
and  iUegaU  State  v.  Moore,  IIB  N.  a  697, 23  L.  El.  A. 
472  (1893;. 

And  an  ordinance  establishing  a  license  fee  of  $3 
for  each  vehicle  drawn  by  two  horses,  and  %l  for 
each  vehicle  drawn  by  one  horse,  enacted  under  a 
power  to  regulate  and  license  vehicles,  is  invalid, 
us  a  revenue  measure,  where  no  attempt  is  made  to 
regulate  and  all  classes  of  business  may  be  car- 
ried on  by  those  who  pay  the  license.  Brooklyn  v. 
Nodlne,  20  Hun.  512  a88S). 

And  as  a  general  rule,  at  least  with  reference  to 
employments  not  requiring  restraint,  a  fee  which 
is  disproportionate  to  the  cost  of  regulation  will 
be  deemeid  unreasonable. 

Thus,  license  fees  imposed  by  municipalities 
upon  a  corporation  occupying  its  streets,  amount- 
ing in  all  to  $1,600  p^r  annum.  Is  unreasonable  and 
TOld  in  the  atisence  of  a  power  to  tax,  where  the 
cost  of  supervising  and  controlling  the  corporation 
for  the  protection  of  persons  and  property  had  for 
several  years  been  only  $85  per  annum.  Philadel- 
phia V.  Western  U.  Teleg.  Ck).  40  Fed«  Rep.  615, 
2 Inters.  Com.  Rep.  728  (1889). 

And  a  municipal  ordinance  imposing  a  license 
tax  upon  a  railroad  company  of  $15  for  every  one- 
horse  car,  and  $25tfor  every  two- horse  car,  wnich 
would  amount  annually  to  about  $1,745,  under  a 
poUoe  power  to  regulate,  is  Invalid  as  a  revenue 
measure  where  there  is  nothmg  to  show  that  such 
sum  would  be  a  reasonable  compensation  for  in- 
specting and  regulating  the  company^s -business. 
StHte  V.  Hoboken,41  N.  J.  L.  71  (1879). 

But  in  New  Orleans  v.  New  Orleans  City  &  Lake 
R.  Co.  40  La.  Ann.  587  (1888),  a  license  fee  of  $2^  per 
year  for  carrying  on  and  operating  a  horse  and 
steam  railway  for  the  transportation  of  passengers 
was  upheld  under  attack  upon  the  ground  that  it 
was  not  a  business,  within  the  meaning  of  the  law, 
which  could  be  subjected  to  the  payment  of  a  li- 
cense. 

So,  a  license  fee  of  2S  cents  for  every  load  of  vege- 
tables in  carts  or  wagons  sold  at  a  public  market, 
to  meet  the  expense  of  iFSuing  a  license  authoriz- 
ing the  licensee  to  back  his  wagon  against  the  ban- 
quette, and  of  facilities  afforded  to  gardeners  of 
the  city,  is  unreasonable  where  no  shelter  is  af- 
forded and  such  payments  would  amount  to  about 
$91  per  year  each.  State  v.  Blaser,  86  La.  Ann.  868 
0884). 

And  it  cannot  be  deemed  an  exaction  to  meet 

80  L.KA. 


expenses  necessary  for  the  preservation  of  order 
among  wagons  and  teamsters  where  it  is  only  im- 
posed upon  persons  not  occupying  stalls  thereinL 
IWd. 

And  a  license  fee  of  $10  per  month,  impoecd 
solely  on  street  peddlers  of  fresh  meat  selling  less 
than  a  specified  quantity  in  a  village  having  no 
market  and  therefore  no  market  regulationa^ 
would  be  excessive  and  unreasonable  and  in  re- 
straint of  trade.  Chaddock  v.  Day,  4  L.  B.  A.  800, 
76  Mich.  627  (1889). 

But  a  license  fee  of  $15  per  year  for  the  right  to 
sell  meats  in  the  city  of  Chicago  would  be  sua- 
tained  under  a  power  to  regulate,  even  if  the  nar- 
row rule  were  followed  that  under  the  power  to 
regulate  the  license  fee  cannot  exceed  the  neces- 
sary or  protMible  expense  of  issuing  the  license  and 
of  Inspecting  and  regulating  the  business  which  it 
covers.    Kinsley  v.  Chicago,  124  III.  360  (1888). 

And  a  monthly  license  of  $5  charged  by  a  manlci- 
pality  for  vending  fresh  meats  outside  of  the  pub- 
lic markets,  at  private  markets,  will  not  be  deemed 
an  abuse  of  power  or  an  unauthorised  attempt  to 
raise  revenue,  where  such  sales  require  daily  in- 
spection and  supervision  for  the  protection  of  tbo 
public  health.  Atkins  v.  Phillips,  26  Fla.  S81, 10  L. 
R.  A.  158  (1890). 

And  a  license  fee  of  $5  for  keeping  a  stall  for  the 
sale  of  fresh  meats  outside  of  apuldlc  market  may 
be  required  by  a  municipal  corporation  in  the  ex- 
ercise of  its  police  power  for  the  maintenance  of 
the  public  health.  Ash  v.  People,  11  Mich.  847,  sa 
Am.  Dec.  740  (1863). 

And  in  Er  parte  Hey Iman,  92  Cal.  492  (1801),  a  mu- 
nicipal ordinance  taxing  a  license  fee  for  seiUng- 
meat  from  vehicles  or  baskets  at  $75  per  quarter^ 
and  for  selling  fish,  vegetables,  fruit,  game,  poul- 
try, etc.,  from  vehicles  or  baskets  at  $10  per  quar- 
ter, was  held  to  be  valid,  but  the  ground  upon 
which  it  was  attacked  does  not  appear. 

So,  a  license  tax  imposed  upon  water  compaaiea 
without  regard  to  their  respective  use  of  the  city- 
streets  or  the  labor  cast  upon  the  city  by  such 
use,  or  anything  to  indicate  tbat  the  fee  is  exacted 
for  any  additional  police  supervision  made  neces- 
sary by  such  use,  is  not  authorized  by  the  polloo 
power  conferred  upon  the  city  by  the  general  wel- 
fare clause  of  its  charter.  Wilkesbarre  V.  Crystal 
Springs  Water  Co.  7  Kulp,  81  (1806). 

But  a  city  ordinance  imposing  upon  telegraplk 
companies  a  license  tax  of  $1  per  year  for  eaotk 
pole  is  not  so  unreasonable  in  amount  as  to  Justify 
the  court  in  interfering  with  the  discretion  of  the 
municipal  authorities.  Chester  City  v.  Westera 
U.  Teleg.  Co.  154  Pa.  464  (1803). 

And  in  New  Orleans  v.  Louisiana  8a v.  Bank, 81  La. 
Ann.  637  (1870),  a  license  tax  of  $1,000,  imposed  bj* 
a  city  upon  banln  was  upheld  under  a  claim  by  a 
savings  bank  that  such  tax  was  Included  in  achai^ 
ter  exemption  from  taxation  except  on  real  estates 
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eoDtaiiM  tb«  following:  "Any  itfaiennt  vendor 
of  any  drag,  noetrum.  ointmeDt,  or  appliaooe 
of  any  kind  inteoded  for  the  treatment  of  dis- 
eases or  injury,  who  shaJl  hy  writine  or  print- 
ing  or  by  any  other  method  pnblicTy  profess 
to  cure  or  treat  diseases  or  injury  or  deformity 
by  any  drug,  nostrum,  or  manipulation,  or 
other  expedient,  shall  pay  a  license  of  $100  per 
annum,  to  be  paid  to  the  treasurer  of  the  com- 
missioo  of  pharmacy.  .  .  .  Any  person 
violating  this  section  shall  be  deemed  guilty  of 
a  misdemeanor  and  shall  upon  conTiction  pay 
a  fine  of  not  less  than  $100  and  not  more  than 
$300."  In  July.  1894,  tbe  defendant  was  en- 
gaged in  the  business  of  selling  on  commission 
proprietary  medicines  which  were  msnufact- 
ured  in  the  state  of  Minnesota  by  J.  R.  Wat- 


kins,  and  were  owned  by  him  until  sold.  He 
was  a  resident  of  Minnesota,  and  the  medicines 
were  placed  in  glass  bottles,  securely  corked, 
sealed,  and  capmd»  and  were  brought  into  the 
state,  and  sold  in  the  original  packages  in 
which  the^  were  placed  by  the  manufacturer. 
The  medicines  as  preparea,  and  as  received  in 
this  state  by  the  defendant,  were  a  legitimate 
subject  of  commerce,  and  were  not  injurious  lo 
the  public  health.  They  were  transported  by 
Watkins  from  the  place  where  they  were 
manufactured  to  Harlan,  in  this  state,  where 
they  were  received  by  the  defendant,  and  there 
offered  for  sate.  In  making  the  sales  he  tray- 
eled  from  place  to  place  with  a  team  and 
wagon,  and,  while  so  engaged,  sold  one  of  the 
i  packages  to  one  M.  B.  Howe,  in  Shelby  county. 


And  in  Chioairo  Pkir.  ft  P.  Oo.  v.  GhicaffO,  88  lU.  2S1,  | 
80  Am.  Rep.  545  (1878).  a  charge  of  $100  per  annnm 
for  a  iioense  for  running  a  slaughter  house  was  up- 
held, but  the  question  upon  which  the  case  turned 
was  that  of  tbe  power  to  require  it  under  a  statute 
giviiur  cities  and  yilJages  power  to  regulate  the 
management,  etc.,  of  such  houses  within  thetr 
hmit  and  to  the  distance  of  1  mile  l>eyond,  where 
the  slaughter  house  In  question  was  situated  out- 
side tbe  city  but  within  the  mile  Umit  and  in  an- 
other town  by  which  it  was  required  to  pay  a  U- 
cense. 

So,  a  fee  of  $800  for  an  auotloneer*s  license  is 
unreasonable  as  a  polloe  regulation  in  a  city  of 
6.000  or  7.000  ln)iab1tants  whose  trade  is  chiefly  local 
and  at  retail,  and  where  it  proves  to  have  prevented 
all  auction  sales  from  the  date  of  its  requirement, 
Ifaukato  v.  Fowler,  82  Minn.  884  (1884). 

And  a  license  tax  of  $10  per  day  for  not  less  than 
ten  days,  imposed  upon  persons  selling  or  exposing 
for  rale  At  auction  any  bankrupt  or  other  stock  of 
goods  In  a  city  containing  more  than  6,000  inhabit- 
ants, is  Invalid,  as  being  oppressive,  prohibitive, 
and  unreasonable  considering  the  nature  of  the 
business.  Caldwell  t.  Lincoln,  10  Neb.  560  (1880). 

But  a  licenpe  tax  of  $5  per  day  for  sales  by  auc- 
tion Is  not  so  high  that  the  courts  will  adjudge  it 
unreasonable  and  oppressive  and  in  restraint  of 
trade  when  tbe  dty  contains  more  tban  2,000  in- 
habitants and  it  is  matter  of  common  knowledge 
that  permanent  auction  stores  are  scarcely  ever 
found  therein.  Fretwell  v.  Troy,  18  Kan.  271 
(1877). 

And  an  ordinance  authorizing  the  mayor  to  fix 
tbe  amount  of  a  license  for  selling  at  auction  at  not 
to  exceed  $25  for  the  flrst  day  of  the  auction  and 
$20  for  subsequent  days,  enacted  under  a  power  to 
regulate  and  license,  isnot'subjeottothe  objection 
tbat  It  is  not  definite  as  to  the  amount  required  to 
be  paid,  or  unreasonable,  oppressive,  or  in  restraint 
of  trade.  I>ecorah  v.  Dunstan  Bros.  88  Iowa,  96 
41874>. 

Bo,  a  city  ordinanoe  Imposing  a  license  fee  on 
each  carriage  used  in  the  streets,  varying  from  $1 
to  $20  according  to  the  kind  of  carriage  and  stand 
kept,  is  not  authorised  nnder  a  power  to  adopt 
rules  and  ordinances  for  the  regulation  of  omnl- 
busf«.  stages,  etc.,  as  tbe  dissimilarity  in  the  sums 
required  precludes  the  assumption  that  it  is  re- 
quired to  meet  the  expenses  incident  to  giving  a 
license.  Com.  v..8todder,  2  Cush.  662, 48  Am.  Beo. 
679  (1848). 

In  C>nin.  v.  Stodder,  mtpra^  Boston  ▼.  Schaffer,  0 
Pick.  415  (1880).  in  wbicb  a  money  license  for  a  the- 
atrical exhibition  was  held  valid,  was  distinguished 
upon  tbe  ground  that  power  to  make  the  imposi- 
tion was  clearly  conferred  by  statute. 

But  a  license  tax  on  vehicles,  graduated  at  $5  on 
those  drawn  by  one  horse,  and  $8  on  those  drawn 
by  two  horses,  and  $12  on  those  drawn  by  three  or 
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more,  la  not  unreasonable.    Gibson  v.  Ooraopolia, 
22  Pitts.  L.  J.  N.  8. 64, 8  Lane.  L.  Rev.  856  (1801). 

And  $8  will  not  be  deemed  an  unreasonable  fee 
for  issuing  a  license  to  a  drayman  or  backman  and 
keeping  the  neoessary  rhristers,  in  the  absence  of 
any  showing  on  the  subject.  Cincinnati  v.  Bryson, 
16  Ohio,  626, 46  Am.  Dea  608  (1846). 

And  a  license  tax  Imposed  by  a  munldpality,  of 
$10  for  each  vehicle  drawn  by  more  than  two  ani- 
mals, is  not  unreasonable  or  in  restraint  of  trade 
as  to  one  who  constantly  uses  heavy  wagons  wi^ 
four-hone  teams  heavily  loaded  in  the  streets* 
Gartslde  v.  East  St.  Louis,  4$  TIL  47  (1867). 

And  an  ordinance  requiring  a  lioense  fee  not 
otherwise  unreasonable  is  not  rendered  unreasona- 
ble by  tbe  fact  that  the  law  requires  tbe  fees  pro- 
vided for  to  be  used  for  other  purposes  and  not  for 
the  purpose  of  enforcing  the  ordinanoe,  fundn  for 
which  are  provided  by  taxation.  Littlefleld  t.. 
State,  42  Neb.  288, 28  L.  R.  A.  5880894). 

So,  a  prohibitive  license  tax  is  usually  deemeA 
unreasonable,  though  it  may  be  large  enough  t» 
act  as  a  restraint  when  tbe  business  Is  one  which 
might  beoome  an  evil  if  unrestrained. 

Thus,  an  ordinance  fixing  a  license  fee  fOr  selling* 
goods  at  retail  from  house  to  house  at  not  lees  than 
$1  nor  more  than  $26  for  a  fixed  time,  in  tbedisore- 
Uon  of  the  mayor,  is  void  for  unreasonableness  as 
the  time  for  which  the  sum  fixed  may  be  changed  to 
left  wholly  with  the  mayor,and  he  might  fix  so  short 
a  time  as  to  amount  to  a  refusal  to  license  at  all. 
State  Center  v.  Barenstein.  66  Iowa,  249  0886). 

And  an  ordinanoe  requiring  a  license  fee  of  $2S 
per  day  for  selling  goods,  wsres,  and  merOhandise 
at  auction  is  invalid  as  being  unreasonable,  probib* 
itive,  and  in  restraint  of  trade,  and  opposed  to 
public  policy.  Sipe  v.  Murphy,  49  Ohio  St.  586,  17 
L.  R.  A.  184  (1802). 

So,  a  municipal  ordinanoe  requiring  a  hawker  or 
peddler  who  travels  on  foot  to  pay  a  license  of  $10 
for  the  first  day  and  $6  for  each  subsequent  day« 
and  if  he  travels  with  one  horse,  $20  for  the  first 
day  and  $15  for  each  subsequent  day,  and  if  be 
travels  with  two  or  more  horses  $86  for  the  first 
day  and  $15  for  each  subsequent  day,— is  inyalid  aa 
unreasonable  and  in  restraint  of  trade.  Brooks  v. 
Mangan,  86  Mich.  576  (1801). 

And  an  ordinance  requiring  the  payment  of  a 
licensb  fee  of  $60  per  day  from  each  transient 
dealer  doing  business  In  the  dty,  enacted  under  a 
police  power,  is  invalid  as  being  unreasonable,  pro- 
hibitive. In  restraint  of  trade,  and  against  publio 
policy,  and  tending  to  create  a  monopoly.  Glaser 
V.  Cincinnati,  81  Ohio  L.  J.  248  0808). 

And  in  People  v.  Russell,  40  Mich.  617,  48  Am. 
Bep.  478  (1888),  It  was  held  that  a  license  fee  of  $16 
per  year,  imposed  upon  peddlers  by  municipal 
ordinsnces,  is  unreasonsble  and  excessive  where 
tbe  charter  gives  power  to  license  and  regoJata 
but  not  to  tax  them. 
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in  the  cundition  In  wblch  it  was  tent  from 
Minnesota.  He  did  not  at  that  or  any  other 
time  represent  himself  to  be  a  physicum;  nor 
assume  to  determine  the  ailments  of  the  peo- 
ple; but  he  distributed  printed  circulars  of 
Watkins',  which  represented  the  medicines  to 
be  a  cure  for  certain  diseases  named  in  the  cir- 
culars, and  the  defendant  represented  that  the 
medicine  sold  by  him  was  as  stated  in  the  cir- 
cular. A.t  the  time  the  business  described  was 
carried  on,  and  the  sale  specified  was  made, 
the  defendant  did  not  have  a  license  as  con- 
templated by  the  statute,  nor  was  he  a  phvsi- 
ciaD  or  registered  pharmacist.  At  that  time 
Howe  was  a  resident  of  this  state. 

The  appellant  contends  that  the  acts  under 
which  he  was  convicted  are  repugnant  to  that 


part  of  section  8  of  article  1  of  the  Conatitutloa 
of  the  United  Slates  which  provides  that  the 
Congress  shall  have  power  to  regulate  com* 
merce  among  the  several  states,  and  the  onlr 
question  we  are  required  to  determine  u 
whether  the  claim  thus  made  is  well  founded. 
The  record  clearly  shows  that  it  must  be  re- 
garded, for  the  purposes  of  this  case^  as  oon* 
ceded  that  the  defendant  was  an  itinerant 
vendor  of  drufl;8  and  nostrums,  without  a  li- 
cense, within  the  meaning  of  the  statutes  of 
this  state  which  we  have  set  out,  and  that  the 
medicines  he  sold  were  in  the  original  packages 
in  which  Uiey  were  shipped  into  this  state.  It 
is  true  that  the  power  vested  in  Congress  to 
regulate  commerce  among  the  several  states  is 
a  power  complete  in  itself  to  prescribe  the  rulea 


But  in  B€  White,  48  Minn.  280  (1890),  it  was  held 
4ihat  a  lioense  fee  of  $3  a  day,  required  of  hawkers 
•or  peddlers,  cannot  be  said  to  be  excessive  in  view 
•of  the  character  of  the  business  and  the  short  pe- 
ifiod  for  which  such  business  usually  runs. 

And  in  Cherokee  v.  Fox,  84  Kan.  16  (1886),  an  or- 
-^ioaooe  requiriasr  a  lioenae  fee  of  $2JS0per  day 
•of  professional  hawkers  and  peddlers  /or  selliog 
-or  oflerioff  for  sale  any  article  of  merchandise  or 
traffic  kept  by  any  merohaot  or  manufacturer 
tn  the  city,  at  retaU,  was  upheld  when  attacked  as 
olass  legislation,  and  as  partial  and  oppressive  In  its 
operation,  and  as  making  unjust  discriminations 
and  being  inoonslstent  with  public  policy. 

And  in  Chicago  v.  Bartee,  100  HI.  61  (1881),  a  li- 
cense fee  of  $5  per  annum,  imposed  upon  persons 
engaged  in  selling  and  delivering  milk  from  wagons 
or  other  vehicles  was  upheld,  but  the  ground  of 
attack  was  that  it  was  not  authorized  by  a  charter 
conferring  power  to  license  and  regulate  hawkers 
and  peddlers.  See  also,  in  this  connection,  the 
principal  case,  Statb  v.  Wheblook. 

So,  a  by-law  of  a  town  fixing  the  price  of  a  license 
for  retailing  liquors  at  $1,000,  la  prohibitory  In  its 
nature  and  cannot  be  Justified  under  a  power  to 
grant  licenses,  or  as  an  exercise  of  one  of  the  In- 
cidental powers  of  a  municipal  corporation. 
Craig  V.  Burnett,  8S  Ala.  738  a8S8);  Bx  parte  Bur- 
nett, 80  Ak.  461  (1867). 

But  a  municipal  ordinance  establishing  a  license 
tax  of  fS6  per  month  for  the  sale  of  spirituous  and 
fermented  liquors  is  not  void  t>ecau8e  unreason- 
able, oppressive,  or  in  restraint  of  trade.  Xx  parte 
Benninger.  64  Cal.  SOU  (1888). 

And  a  municipal  ordinance  of  the  city  of  Bureka, 
requiring  a  license  fee  of  $50  per  quarter  or  $200 
per  year  for  the  sale  of  spirituous  liquors,  is  not 
oppressive  or  unreasonable,  or  prohibitory  of  the 
business  of  retailing  intoxicating  liquors.  Ex  parte 
HcNally,  78  Cal.  68S  (1887). 

So,  a  license  tax  of  $160,  Imposed  upon  groceries, 
confectioneries,  and  coffee  houses  opened  for  the 
purpose  of  retailing  spirituous  liquors,  under  a 
power  to  tax  privileges,  will  not  be  held  to  be  op- 
pressive or  unequal  where  it  does  not  appear  that 
extensive  improvements  are  not  in  progress  and 
that  other  privileges  are  not  also  paying  high 
taxes.  Columbia  v.  Beasly,  1  Humph.  288, 84  Am. 
Bee  646  0888). 

And  a  license  fee  of  $100  for  keeping  a  saloon, 
placing  no  restrictions  upon  the  saloon  keeper  as 
to  the  stock  he  deals  in,  will  not  be  held  to  be  ex- 
cessive, although  the  sale  of  liquor  is  prohibited  by 
genera]  law.    Wolf  v.  Lansing,  58  Mich.  867  (1884). 

And  In  Mason  v.  Lancaster.  4  Bush,  406  (1868),  a 
fee  of  $126  exacted  by  a  municipality  for  a  liquor 
license  under  a  charter  provision  conferring  the 
right  to  license  and  providing  that  the  tax  there- 
for shall  be  fixed  at  not  to  exceed  $S0O  per  annum, 
was  upheld,  but  the  question  considered  was  as  to 
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the  constitutionality  of  the  charter  provision  bf 
which  the  power  was  delegated. 

So,  a  license  fee  of  $800  exacted  by  a  municipality 
for  keeping  billiard  tables,  is  not  subject  to  the 
objection  that  It  Is  extravagant,  unreasonable,  and 
prohibitive,  as  the  business  licensed  is  not  a  matter 
of  necessity,  but  of  mere  pleasure  or  luxury.  Be 
Nellly,  87  U.  G.  Q.  B.  888  (1S79. 

And  in  Church  v.  Blohards,  6  U.  C  Q.  B.  688 
(1849).  a  municipal  charge  of  £10  for  keeping  bll- 
ilard  tables  in  addition  to  the  provincial  duty  was 
not  looked  upon  as  too  burdensome. 

So,  a  provision  of  a  city  ordinance  imposing  m 
license  fee  of  $60  per  day  upon  every  transient 
dealer  or  person  who  opens  a  store  ^r  place  for  the 
temporary  sale  of  gocMls,  wares,  and  merchandise 
is  an  unreasonable  exercise  of  a  power  granted  to 
a  dty  to  provide  for  licensing  transient  dealers  or 
persons  opening  temporary  stores  or  places  of  sale, 
and  is  invalid.  Glaser  v.  Cincinnati,  81  Ohio  L.  J. 
848a888). 

But  In  Wynne  v.  Wright,  1  Dev.  ft  B.  L.  10(1884)^ 
a  license  tax  of  $80  on  every  vehicle  employed  by  a 
person  In  carrying  Jewelry  from  county  to  county 
for  sale  was  upheld  under  attack  as  being  uncon- 
stitutional and  invalid,  but  the  question  of  amount 
was  not  raised. 

And  a  requirement  by  a  municipality  that  per> 
sons  owning  vehicles  for  hire  within  Its  limits,  and 
who  have  paid  their  city  licenses,  shall  obtain  from 
the  city  plates  which  are  required  by  ordinance 
for  the  convenient  identification  of  the  vehiclea 
and  pay  therefor  from  8  to  160  times  their  oo8t« 
is  another  license  in  disguise  and  is  exorbitant  and 
unreasonable.  Walker  v.  New  Orieans,  81  La.  Ann. 
888  (1878). 

And  a  license  fee  of  $80  per  day,  charged  by  the 
city  of  Chicago  for  the  privilege  of  operating  the 
Ferris  Wheel.  Is  unreasonable  and  invalid.  Ferris 
Wheel  Co.  v.  Chicago  (IlL)  87  Chicago  Leg.  Newa^ 
880  (1884). 

But  a  license  tax  of  $5  per  month,  imposed  aa  m 
police  regulation  on  each  stall  in  a  public  market, 
is  not  excessive.  JacksonviUe  v.  Ledwttb,  86  Fla. 
168. 0  L.  B.  A.  68  (1800). 

And  a  license  tax  of  $68.60  for  permission  to  give 
theatrical  exhibitions  for  six  months,  and  a  fee  of 
$1  for  the  officer  issuing  the  license,  is  not  an  Ille- 
gal exaction  under  power  to  license  and  regulate, 
as  such  exhibitions  require  raqulry  as  to  their. 
character,  and  may  require  additional  attention  to 
prevent  disorder  and  disturbances.  Baker  v.  Clo* 
dnnati,  11  Ohio  St  684  a860). 

Tu  Baker  v.  Cincinnati,  supra^  MSys  v.  Cincinnati, 
1  Ohio  St.  868  (1868),  was  distinguished  upon  the 
ground  that  the  extent  of  the  power  of  taxatJon 
vested  In  the  general  assembly  was  not  drawn  la 
question  In  that  case. 

So,  a  license  fee  of  $800 imposed  upon  pawnbrok- 
ers, will  not  be  deemed  unreasonable  because  of 
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by  which  that  Commeroe  h  to  be  goyerned; 
that  it  la  ooezteDsiFe  with  thesabject  on  which 
It  acts,  and  cannot  be  stopped  at  the  external 
boundary  of  a  state,  bat  enters  it,  and  is  capable 
of  authorizing  a  dispositfon  of  articles  of  com- 
merce so  that  tbey  become  a  part  of  the  com- 
mon mass  of  the  property  wllbin  the  state. 
LeUy^,  Hardin,  185  \J.  S.  100.  84  L.  ed.  128, 
8  Inters.  Com.  Rep.  86.  But  it  has  been  held 
that  state  laws  which  do  not  discriminate  be- 
tween residents  and  products  of  a  state  and 
those  of  another  state;  which  are  not  designed 
to  interfere  in  any  manner  with  interstate  com- 
merce, as  those  which  are  in  the  nature  of  a 
simple  tax  upon  sales  of  merchandise,  imposed 
alike  upon  all  persons,  whether  residents  or 
nonresidents  of  the  state,— are  not  repugnant 


to  the  constitutional  provision  in_qaestioa. 
Thus,  in  Hinton  ▼.  Loit,  75  U.  8.  8  Wall.  148. 
19  L.  ed.  887,  a  statute  which  impooed  a  tax  ox 
60  cents  per  callon  on  each  gallon  of  spiritu- 
ous liquors  onered  for  sale  in  the  state,  to  bo 
paid  by  the  dealer  introducing  it,  was  sustained, 
it  appearing  that  a  like  tax  on  such  liquors  pro- 
duced in  the  state  was  exacted.  In  Woodruff 
▼.  Parham,  Id.  128, 19  L.  ed.  882,  a  tax  imposed 
by  the  city  of  Mobile  on  auction  sales  and  sales 
of  merchandise  was  sustained  as  to  sales  of 
property  brought  from  other  states,  and  sold 
at  wholesale  in  unbroken  packages.  In  Eow$ 
Mach,  Co.  Y.  Oaae,  100  (J.  8.  676,  25  L.  ed. 
754,  a  statute  of  the  state  of  Missouri  requiring 
all  peddlers  of  sewing  machines,  without  re- 
gard to  the  place  of  growth  or  produce  of 


its  maffnttade.  as  the  question  of  amount  does  not 
admit  of  Ditse  caloulatlODS,  and  the  business  of 
pswnbrokinir  given  riw  to  heavy  city  expense. 
Van  Baalen  v.-people,'40  Mich.  288  (1879). 

And  in  Onuid  Rapids  v.  Braudy  (Mioh.)  64  N.  W. 
Rep.  29  aS86),  It  was  held  that  a  lioeiise  fee  of  $60 
apon  pawnbrokers,  and  of  $26  upon  Junk  dealers, 
under  a  power  to  license  and  regulate  pawnbrok- 
ers. Junk  dealers,  and  dealers  in  second-hand  goods, 
is  not  unreadonabie. 

And  in  Moore  v.  St.  Paul,  4S  Minn.  881  (1802),  it 
was  said  that  a  uniform  license  fee  of  $160  per 
year  for  carrying  on  the  business  of  an  intelligence 
office  for  males  would  not  be  so  ezoessive  or  un- 
reasonable as  to  Justify  holding  it  void,  but  the 
ordinance  In  question  was  held  invalid  because  it 
required  that  amount  until  the  llrst  of  January 
next  following  the  day  of  the  application. 

And  in  JSv  parte  Buroett,  80  Ala.  461  (1867),  it  was 
said  that  a  municipal  corporation  may,  in  the  exer- 
cise of  its  incidental  powers,  transoeDd  the  limit 
fixed  by  the  general  law  upon  the  price  of  a  Ifceose 
to  retail  liquors,  provided  its  ordinances  are  not 
in  their  nature  prohibitory. 

Tbe  boslDeaB  of  a  railroad  ticket  broker  or 
scalper,  however,  is  not  per  ae  Injurious  to  tbe  pub- 
lic, and  a  license  tax  of  $600  imposed  upon  it«  which 
would  have  the  effect  to  prohibit  the  buslncM,  is 
exoessfve  and  illegal.  Hirshfleld  v.  Dallas,  20  Tex. 
App.  942  (1800). 

It  is  thought  that  a  growing  tendency  on  the 
part  of  the  courts  may  be  discovered  from  the 
cases,  particularly  the  later  ones,  throughout  tbis 
whole  subject  of  limitations  under  a  power  to 
regulate,  to  break  away  from  the  strict  rule  that 
the  fee  must  not  exceed  wbat  is  necessary  for 
regulation.  And  to  adopt  the  more  liberal  one 
that  it  must  be  reasonable  in  view  of  all  the  cir- 
cumstances including  tbe  character  of  the  business 
and  the  value  of  the  privilege. 

d.  Under  a  power  to  restrain  or  proMML 

The  number  of  cases  In  which  the  question  of  the 
eilstence  or  extent  of  a  limit  upon  the  amount  of 
license  fees  fixed  under  a  power  to  restrain  or  pro- 
hibit is  so  small  as  to  render  it  impossible  to  locate 
any  general  rules  com  prising  the  subject.  It  would 
seem,  however,  that  it  must  neoesearily  be  coosld- 
enbty  wider  than  the  limit  under  a  mere  power  to 
regulate. 

Thus,  a  municipal  ordlDance  imposing  a  penalty 
for  selling  intoxicating  drinks  without  a  license, 
which  exceeds  that  fixed  by  the  general  law,  is  not 
unreasonable  or  invalid  under  a  charter  provi- 
sion empowering  the  municipality  to  suppress  and 
prohibit  tbe  sale  thereof  as  well  as  to  license.  Delta 
V.  Central,  1  Ck)lo.  823  (1871). 

And  an  ordinance  requiring  hawkers  and  ped- 
dlers of  meat  to  pay  a  license  fee  of  $80.  enacted  un- 
<ler  a  power  to  restrain,  regulate,  or  license  hawk- 
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Ing  and  peddling,  is  not  an  invalid  exercise  of  the 
power,  though  the  fee  exacted  is  also  a  tax.  Ball- 
ston  Spa  V.  Markham.  68  Hun,  288  (UOO). 

And  a  license  tax  of  $60  per  annum.  Imposed  up- 
on bowling  saloons  under  a  power  to  reguhite  and 
restrain,  is  authorised.  Smith  v.  Madison,  7  Ind. 
8Ba866). 

So,  a  considerable  license  fee  imposed  upon  sa- 
loons is  not  an  unreasonable  restraint  of  trade  alp 
though  the  sale  of  intoxicating  liquors  is  prohib- 
ited by  law,  where  it  is  required  under  a  charter 
contemplating  that  public  policy  requires  the  busi- 
ness of  keeping  places  of  resort  for  eating  and 
drinking  to  be  restrained.  Kitson  v.  Ann  Arbor, 
26  Mich.  825  a878). 

And  a  license  fee  may  be  required  for  keeping  a 
saloon,  of  such  an  amount  as  will  produce  a  consid- 
erable revenue  in  excess  of  the  amount  required 
for  regulation,  where  tbe  object  is  to  restrain  the 
number  of  places  and  keep  the  business  within  con- 
trol.  Ibid. 

And  an  ordinance  requiring  a  license  fee  of  $600 
per  year  for  the  sale  of  intoxicating  liquor  by  the 
measure  will  not  be  declared  invalid  as  unreason- 
able and  amounting  to  a  prohibition  under  a  power 
to  suppress  and  levy  a  license  tax  on  liquor  sellers, 
when  there  are  no  statutory  restrictions  as  to  the 
amount    BIk  Point  v.  Vaogbn,  1  Dak.  118  a875). 

So,  the  amount  charged  for  a  license  to  whole- 
sale liquor  dealers  under  a  power  to  license,  reg- 
ulate, and  prekibit  the  selling  or  giving  away  of 
any  intoxicating  or  spirituous  liquors  is  not  a  tax 
but  a  burden  imposed  as  the  price  of  a  privilege 
which  a  municipality  has  power  to  restrict  or  deny 
altogether.    Dennehy  v.  Chicago,  120  DL  6ii7  (1887). 

But  authority  under  a  municipal  charter  to  li- 
cense, control,  regulate,  or  prohibit  a  business  or 
traffic  gives  no  power  to  Impose  a  tax  for  revenue 
purposes.— especially  where  such  tax  discriminates 
agal nst  nonresidents.  State  v.  Long  Branch  Comrs. 
42  N.  J.  L.  864,88  Am.  Bep.  S18  a^SO). 

And  a  license  fee  of  $100  per  quarter,  exacted  by 
a  municipality  for  the  privilege  of  selling  spiritu- 
ous and  fermented  liquor  within  a  city  but  2  or  $ 
miles  away  from  the  settled  portion,  where  there 
are  no  streets,  lots,  or  blocks,  and  where  no  police 
or  other  supervision  is  exercised,  is  not  valid  under 
a  power  to  license,  regulate,  or  resuain.  Salt  Lake 
City  V.  Wagner,  2  Utah,  400  (1879>. 

e.  Under  a  power  to  tax  and  licenee, 

'The  general  assembly  may  constitutionally  im- 
pose, or  authorize  the  county  courts  to  impose,  a 
tax  by  conferring  on  them  the  power  to  grant  li- 
censes as  a  means  of  raising  revenue  for  county 
purposes.    Washington  v.  State,  18  Ark.  752  (1868). 

And  the  state  may  confer  power  upon  cities  to  re- 
quire a  license  fee  for  carrying  on  a  particular 
branch  of  business  for  revenue  purposes,  and  such  a 
lioense  required  by  the  dty  for  such  puriKMe  is  valid 
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material  of  manufacture,  to  pay  a  tax,  was 
aastained  as  against  a  peddler  who  sold  ma- 
chines made  in  Connecticut.  In  Webber  t. 
Virginia,  108  U.  S.  844,  26  L.  ed.  565,  it  was 
said  that  there  is  no  objection  to  state  legisla- 
tion requiring  a  license  for  the  sale  of  sewing 
machines,  by  reason  of  the  grant  of  letters  pa- 
tent for  the  invention,  when  there  is  no  dis- 
crimination against  nonresidents  or  their 
agents.  In  Brown  v,  Houston,  114  U.  8.  622, 
29  L.  ed.  257,  the  power  of  a  state  to  levy  a  tax 
on  coal  mined  outside  the  state  and  brought 
within  it  to  be  there  sold,  was  affirmed.  In 
Pluwley  V.  MasmchtLKtU,  155  U.  8.  461, 89  L. 
ed.  228,  a  statute  of  the  state  of  Massachusetts 
which  prohibited  the  manufacture  and  sale  of 
imitation  butter,  in  imitation  of  yellow  butter. 


produced  from  pure,  unadulterated  milk,  or 
cream  of  such  milk,  was  .SMstMPje^i  ^.d ,  held 
to  apply  to  the  prohibited  articl^'wben  brought 
for  sale  from  another  state,  where  it  was  mnnu- 
factured.  Some  of  these  cases  arose  under  the 
provision  of  the  Federal  Constitution  which 
forbids  states,  without  the  consent  of  Con- 
gress, to  lay  any  impoets  or  duties  on  imports 
or  exports,  but  all  are  applicable  to  the  facts  in 
this  case.  Some  of  the  cited  cases  recognize 
the  rule  that  state  laws  of  the  general  nature 
of  those  approved  are  invalid  so  far  as  they  dis- 
criminate  in  favor  of  theresideots  and  products 
of  the  state,  and  against  the  residents  and 
products  of  other  states.  There  is  no  discrimin- 
ation in  the  statutes  of  this  state  under  con- 
sideration.     They   apply   alike   to   itinerant 


thouffh  It  operates  Incidentally  as  a  tax  upon  the 
dealer  or  oonsumer.  Wiley  v.  Owens,  30  Ind.  429 
a872). 

So  In  Uoited  States  DistilUofr  Co,  v.  Cbicago,  112 
lU.  19  (1884).  citinff  Wlir^na  Ferry  Ck).  v.  East  St. 
Louis,  102  HI.  680  (1888),  it  was  said  that  tioense  fees 
may  be  Imposed  for  substantial  municipal  revenue. 

And  muoiolpalltles  have  power  to  Impose  liceoses 
for  the  purpose  of  regulation  or  revenue  or  both, 
under  OaL  Const,  art.  11,  91  11,  12,  providing  that 
they  may  make  and  enforce  within  their  limits  all 
such  local,  police,  sanitary,  and  other  retrulations 
as  are  not  in  oonflict  with  ffeneral  laws,  and  that 
the  leirislature  may  by  ireneral  laws  vest  in  the  cor- 
porate  authority  thereof  power  to  assess  and  col- 
lect taxes  for  municipal  purposes,  ite  Guerrero, 
80  Oal.  88(18881). 

And  a  statute  authorizing  municipal  authorities 
to  license  and  reirulate  empowers  the  municipality 
to  exact  licenses  for  the  purpose  of  revenue  as  well 
as  for  the  purpose  of  reflrnlatton,  when  the  whole 
charter  and  the  flrenerallesrislation  of  the  state  war- 
I'unt  such  construction.  Ex  parts  Frank,  62  Gal. 
0DB,  28  Am.  Rep.  842  a878);  San  Joe6  v.  San  Jos6  k 
8.  C.  R.  Ck).  68  Gal.  481  (1870). 

So,  a  charter  provision  empowerintr  a  municipal 
body  to  regulate  and  prohibit  the  sale  of  spirituous 
liquors  and  fix  the  amount  or  the  assessment  to  t>e 
paid  for  a  license,  but  directing  t^t  it  be  paid  into 
the  city  treasury  for  the  use  of  the  city,  confers 
power  to  tax  and  fix  the  fee  with  a  view  to  revenue 
as  well  as  regulation.  State  v.  Plalnfleld,  44 N.  J.  L. 
US  (1H82). 

And  a  charter  provision  empowering  a  munici- 
pal body  to  regulate  and  prohibit  the  sale  of  spirit- 
uous liquors  and  fix  the  amount  to  be  paid  for  a  li- 
cense, directing  payment  into  the  city  treasury  for 
the  use  of  the  city,  confers  power  to  tax  for  reve- 
nue purpose.    Ibid, 

And  a  city  may  lawfully  charge  a  license  fee  fixed 
with  the  view  to  raise  revenue  for  the  franchise  or 
privilege  of  keeping  a  ferry  for  transporting  per- 
sons across  a  river  upon  which  it  is  situated,  under 
a  power  to  license,  continue,  and  regulate  ferries, 
and  to  pre8cnl>e  a  sum  of  money  to  be  paid  for  li- 
censes.   Ghllvers  v.  People,  11  Mich.  43  (1882). 

If  a  power  be  granted  with  a  view  to  revenue, 
tbe  amount  of  the  tax  if  not  limited  by  charter  Is 
left  to  the  discretion  and  Judgment  of  the  munici- 
pal authorities.  State  v.  Hoboken,  41  N.  J,  L.  71 
(1879)  ydlcium). 

Xbe  taxing  power  knows  no  limit  except  the  ne« 
cessities  of  the  public  treasury  and  the  discretion 
of  the  taxing  power,  and  tbe  amount  of  a  license 
tax  imposed  for  the  purpose  of  revenue  does  not 
prove  Its  invalidity.  Fret  well  v.  Troy,  18  Kan.  271 
<1877). 

Before  an  authorized  ordinance  for  the  raising  of 
revenue  by  license  will  l>e  declared  void  on  account 
of  the  amount  thereof,  It  must  appear  thai  the  ne- 
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cessities  of  tbe  city  do  not  require  so  large  a  reve- 
nue, or  that  there  has  been  an  unju8tiflal>le 
attempt  to  discriminate  against  certain  kinds  of 
business  by  casting  the  whole  burden  of  taxation 
upon  them.    Fretwell  v.  Troy,  supra  (dictum). 

Thus,  an  ordinance  imposing  a  ilceose  tax,  the 
amount  of  which  is  graduated,  being  greater  upon 
some  employments  than  upon  others,  enacted  un- 
der a  power  to  tax  as  well  as  to  regulate,  cannot 
be  Judicially  declared  invalid  because  it  is  imprac- 
ticable, unjust,  or  unequal.  Hadtner  v.  Wiltiam»- 
port,  16  W.  N.  C.  188  (1888). 

So,  a  power  to  license,  tax,  regulate,  and  restraio 
bar  rooms  and  drinking  shops  authorises  mualcipal 
authorities  to  fix  the  terms  and  conditions  upon 
which  licenses  shall  issue,  and  fix  the  amount  of 
the  tax  to  be  imposed.  Portland  v.  Schmidt,  18  0». 
17(1885).   . 

And  a  city  ordinance  requiring  the  payment  of  a 
license  fee  of  $60  per  month  for  carrying  on  the 
business  of  selling  intoxicating  liquor,  enacted 
under  a  power  to  license  either  for  revenue  or  regu- 
lation, cannot  be  determined  as  a  matter  of  law, 
from  tbe  amount  thereof,  to  tw  oppressive,  un- 
reasonable, or  prohibitory  of  trade.  Re  Querrero, 
89  Gal.  88  (1886). 

Nor  is  a  license  fee  of  $800  for  a  saloon  and  $800 
for  a  hotel  invalid  when  required  under  such  a 
power.    State  v.  Plalnfield.  44  N.  J.  L.  U8  (1882). 

And  in  Portland  v.  Schmidt,  18  Or.  17  a885),  it  was 
held  that  the  amount  required  to  be  paid  for  a 
liquor  license  under  a  power  to  regulate  and  tax  is 
left  to  the  determination  of  city  authorf  ilea  and 
cannot  be  controlled  by  courts  unless  it  Ir  of  bo 
large  a  sum  as  to  make  it  evident  that  it  was  in- 
tended as  a  prohibition:  and  an  exaction  of  $600 
per  year  for  a  license  to  sell  liquor  was  upheld. 

And  a  license  fee  of  $600  per  annum  imposed  by 
ordinance  upon  each  brewery  and  distillery,  is  valid 
under  a  statute  authorizing  cities  and  villages  to 
tax,  license,  and  regulate  brewers,  distillers,  etc, 
and  not  subject  to  the  objection  that  it  is  unreasoo- 
able,  as  under  such  a  grant  of  power  payment  may 
be  required  for  the  privOege,  and  the  n  mount 
would  seem  to  be  within  tbe  discretion  of  the  body 
imposing  it.  United  States  Distilling  Go.  v.  Ghi- 
oago,  112  IIL  19  (1884). 

So,  a  license  fee  of  $50  per  year,  required  by  a 
city  of  any  person  or  corporation  carrying  on  in- 
surance business  therein,  is  valid  though  charged 
for  revenue  purposes,  where  the  power  to  tax  as 
well  as  to  license  is  given  in  express  terms.  St. 
Joseph  V.  Ernst,  06  Mo.  880  (1888). 

And  a  municipal  ordinance  requiring  every  life 
and  fire  insurance  company  intending  to  do  busi- 
ness in  the  city  to  first  obtain  a  license  to  be  paid 
for  at  the  rate  of  $50  for  fire  insurance  companies 
and  $100  for  life  insurance  companies  Is  authorised 
and  valid  under  the  Kansas  act  of  1870  giving  cities  of 
the  first  class  power  to  levy  and  collect  a  license  tax 
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▼endors  of  drugs  and  Dostrams  produced  in 
this  state,  and  to  those  which  come  from  with- 
out it;  to  residents  aud  nonresidents  of  the 
state;  to  those  who  sell  their  own  wares;  and 
«o  those  who  act  for  others.  The  primary  ob- 
ject of  the  acts  is  not  to  derive  a  revenue  for 
the  use  of  the  state,  but  in  large  part,  at  least, 
(o  protect  its  citizens  against  solicitations  and 
harmful  practices  of  irresponsible  and  un- 
known traveling  vendors  of  drugs  and  other 
articles  intended  for  the  treatment  of  diseases 
or  injury,  who,  in  carrying  on  their  business, 
publicly  profess  to  cure  or  treat  diseases,  in- 
juries, or  deformities,  and  thus  promote  the 
sale  of  their  wares  to  the  credulous.  The  pro- 
hibited act  may  be  committed  without  any 
actual  sale.  StaU  ▼.  Blair  (Iowa)  00  N.  W. 
Rep.  486. 


That  the  enactment  of  the  laws  In  question 
was  within  the  police  power  of  the  state  is  af- 
firmed in  principle  by  numerous  authoritiei, 
some  of  which  are  of  long  standing,  aud  cau- 
not  now  be  successfully  questioned.  In  Bb 
Bahrer,  140  U.  8.  645, 85  L.  ed.  572,  it  was  Maid 
that  *'the  power  of  the  state  to  impose  restraints 
and  burdens  upon  persons  and  property  in 
conservation  and  promotion  of  the  public 
health,  good  order,  and  prosperity,  is  a  power 
originally  and  always  belonging  to  the  states, 
not  surrendered  bv  them  to  the  general  gov- 
ernment nor  directly  restrained  by  the  Con- 
stitution of  the  United  States,  and  esseotially 
exclusive.  And  this  court  has  uniformly 
recognized  state  legislation  legitimately  fur 
police  purposes,  as  not,  in  the  sense  of  the  Con- 
stitution necessarily  in.  inging  upon  any  right 


on  flee  or  life  mnu ranee  companies  or  agencies. 
Leavenworth  v.  Booth,  J5  Kan.  6B7  (1975). 

So,  a  license  fee  required  of  a  ferry,  of  $60  for 
each  boat  for  one  year.  Is  a  charse  for  the  privi- 
lege of  carrying  on  a  ferry  bnsinefls  in  the  juria- 
dlction,  and  not  a  tax  within  constitutioDal  restric- 
tions upon  the  power  to  tax,  and  is  justified  under 
a  charter  provision  gl  vlnff  the  city  power  to  license, 
tax,  and  retruiate  ferries.  Wiirglns  Ferry  Co.  v. 
Bast  St.  Louis,  102  IlL  600  (1882).  Dicicey,  J.,  dis- 
SBDted  on  the  ground  that  the  city  had  no  power 
to  exact  such  a  license  fee  for  the  mere  purpose  of 
re%'enue,  for  a  pri vileire  already  held  by  irrevocable 
grant  from  the  state. 

And  an  ordinance  requiring  a  license  fee  of  $200 
per  annum  of  auctioneers,  and  requiring  a  bond 
with  two  sureties  in  the  penal  sum  of  $1,000  for  the 
<lue  observance  of  the  conditloos  of  the  ordinance, 
and  providioir  for  forfeiture  for  violation  thereof, 
is  reasonable  and  valid  under  a  charter  provision 
Hivinir  power,  to  tax,  license,  and  .regulate.  ■  Wif- 
ffins  V.  Chicaffo,  68  111.  87S  (1873). 

.And  N.  J.  act  May  2, 188S,  providlnff  that  the  fees 
for  certain  licenses  may  be  Imposed  for  revenue. 
Includes  hawkers  and  peddlers,  and  authorizes  the 
paasaae  of  ordinances  imposlnff  such  fees  for  reve- 
nue.   State'  V.  Oranfre.  60  N.  J.  L.  3S9  (1888). 

So,  in  Sx  parU  MIrande,  78  Oal.  865  (1887),  it  was 
held  that  a  county  ordinance  of  Mono  county  re- 
quiring  all  persons  engaged  in  raising,  grazing, 
herding,  or  pasturing  sheep  therein  to  anaually 
procure  a  license  and  pay  therefor  at  the  propor- 
aooate  rate  of  $60  for  every  1,000  sheep  in  their 
possession  or  under  their  control,  and  providing 
that  a  violation  thereof  shall  constitute  a  misde- 
meanor punishable  by  floe  not  exceeding  $200,  is 
not  unjust,  excessive,  oppressive,  discriminating, 
special,  unequal,  or  partial,  and  is  valid  whether 
Imposed  for  the  purpose  of  revenue  or  regulation, 
or  both. 

.  And  in  Ex  parte  Gregory,  20  Tex.  App.  210, 64 
Am.  Hep.  516  (1888),  it  was  said  that  a  license  fee  of  $8 
annually  for  each  hack,  imposed  upon  owners  of 
hacks  under  a  power  both  to  license  and  tax,  cannot 
be  held  to  be  excessive  or  unreasonable  where  it 
provides  numerous  reflfulations  the  enforcement  of 
which  must  necessarily  demand  the  constant  ser- 
vices of  the  police  and  the  careful  attention  and  su- 
pervision of  the  municipal  government. 

But  even  under  such  a  power  it  would  seem  that, 
at  least  so  far  as  callings  which  are  not  obnoxious 
are  concerned,  the  municipality  must  stop  short  of 
prohibition. 

Thus,  a  county  cannot  impose  a  prohibitive  li- 
cense tax  under  a  power  to  impose  license  taxes 
upon  a  business  for  the  purposes  of  revenue  and 
regulation.  Merced  County  v.  Helm,  102  OaL  160 
<18Mj. 

And  prohibitive  ordinances  are  not  authorized 
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under  a  power  to  tax.  license,  and  regulate,  nor  aia 
such  as  would  be  oppressive  or  highly  injurious. 
Wiggins  V.  Chicago,  68  III.  972  a878). 

And  a  license  tax  of  $600  per  year,  levied  by  or- 
dinance upon  druggists  having  a  permit  from  the 
probate  judge  to  sell  Intoxicating  liquors,  enacted 
under  authority  to  levy  and  collect  a  license  tax 
upon  druggists  which  shall  be  just  and  reasonable, 
is  not  for  revenue  but  for  destruction,  and  is  un- 
reasonable and  void  when  imposed  in  a  city  con- 
taining only  1.600  inhabitants,  and  in  which  the 
gross  receipts  of  such  a  druggist  are  only  aboutr 
$1,000  per  year.    Lyons  v.  Cooper,  80  Kan.  821  (li«8). 

A  charter  provision  authorizing  a  municipality 
to  provide  for  licensing,  taxing,  and  regulating 
vendors  of  lottery  tickets,  however,  justifies  tha 
imposing  of  a  license  tax,  although  it  maybe  ^«» 
high  as  to  amount  in  effect  to  a  prohibition.  Franco 
V.  Washington,  5  Cranch,  C.  C  667  (1810). 

So.  in  Hirshfield  v.  Dallas,  20  Tex.  App.  242  (18M>;, 
it  was  said  that  power  to  tax  occupations  for  reve- 
nue seems  to  be  limited  in  amount  only  by  thu 
nature  and  character  of  the  occupation  sought  to 
l)e  taxed  and  the  extent  to  which  the  occupation 
may  be  Injurious  to  the  public 

C  When  dtoeretion  U  exprtady  conferred. 

It  is  competent  for  the  legislatore  within  proper 
limits  to  leave  the  sum  which  should  be  required 
for  licenses  to  the  discretion  of  the  municipal  au- 
thorities. St.  Paul  V.  Colter,  12  Minn.  41,  90  Am. 
Deo.  278  (1806)  (dictum). 

And  a  license  tax  imposed  by  a  municipality  en- 
dowed with  discretion  on  the  subject  will  not  be 
declared  unreasonable  by  the  courts  merely  because 
they  deem  it  unwisely  large.  Cooper  v.  District  of 
Colombia,  4  MacArth.  »S0  (1880). 

And  evidence  that  the  amount  fixed  by  them  is 
not  reasonably  necessary  to  regulate  the  business 
is  not  admissible,  and  it  cannot  be  shown  that  it 
was  imposed  solely  for  the  purpose  of  revenue. 
St.  Paul  V.  Colter,  euprcu 

So,  a  municipal  requirement  of  a  license  fee  is 
not  invalid  because  excessive,  or  oppressive,  or  in 
restraint  of  trade, where  it  is  authorized  by  the  legis- 
lature and  not  forbidden  by  the  Constitution.  JZKd. 

And  it  is  not  subject  to  the  objection  that  it  is  so 
large  as  to  be  in  restraint  of  trade  where  fuO  power 
to  impose  it  is  granted.  Cooper  v.  District  of  Co- 
lumbia, supra. 

And  when  the  legislature  confers  upon  a  munici- 
pal corporation  the  power  to  pass  ordinances  of  a 
special  and  defined  character,  if  the  power  thus 
deleeated  be  not  in  conflict  with  the  Constitution, 
an  ordinance  passed  in  pursuance  thereof  cannot 
be  impeached  as  Invalid  because  it  would  have  been 
regarded  as  unreasonable  if  it  had  been  passed  un« 
der  the  incidental  powers  of  the  corporation  or  un- 
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wbidi  has  been  confided  expressly  or  by  im- 
plication to  the  national  government."  The 
cases  of  Bawnan  v.  Chicago  dk  N.  W,  R»  Co, 
125  U.  S.  465,  81  L.  ed.  700, 1  Inters.  Com. 
Bep.  828,  and  Leisy  v.  Hardin,  135  U.  S.  100, 
84  L.  ed.  128,  8  Inters.  Com.  Rep.  86,  upon 
which  the  defendant  relies  in  this  case,  were 
considered,  and  the  fact  noted  that  the  laws  on 
which  tbey  were  based  '*inbibited  the  receipt 
of  an  imported  commodity  or  its  disposition 
before  it  had  ceased  to  be  an  article  of  trade 
between  one  state  and  another,  or  another 
country  and  this."  In  Plvmley  v.  Massachu- 
§ett8,  tupra,  the  case  of  Leisy  ▼.  Hardin,  was 
again  considered,  and  held  not  to  be  an  au- 
thority for  the  claim  that  oleomargarine — a 
recognized  article  of  commerce— -may  be  in- 
troduced into  a  state,  and  there  sold  in  original 


packages,  without  any  restriction  being  im- 
posed by  the  state  upon  such  sale.  The  recent 
case  of  Emert  v.  Missouri,  156  U.  8. 296, 89  L. 
ed.  480,  fully  sustains  the  conclusion  we  now 
reach.  That  case  involved  the  validity  of  m. 
statute  of  the  state  of  Missouri  which  provided 
that  DO  person  should  deal  as  a  peddler  with- 
out a  license,  as  applied  to  a  peddler  of  sewing 
machines  manufactured  in  another  state;  ana 
the  review  of  the  authorities,  and  the  interpret 
tation  placed  upon  the  constitutional  provision 
involved,  are  in  point 

The  amount  of  the  license  fee  required  by 
the  statutes  under  consideration  is  not  excess- 
ive, and  the  regulatioos  adopted  by  them  are 
reasonable.  The  sate  of  drues,  nostrums,  and 
other  articles  manufactured  In  another  state, 
and  brought  into  this  state,  whether  brought 


der  a  grant  of  power  general  in  its  nature.  Ex 
parte  Chin  Yanr60  Gal.  78  asSS). 

A  municipal  charter  granting  power  to  license 
certain  callings  and  authoriadng  the  municipal 
council  to  charge  such  sums  therefor  as  tbey  shall 
deem  fit  and  reasonable,  authorizes  the  use  of  the 
power  for  the  purpose  of  taxation,  and  Justifies  an 
ordinance  requiring  a  license  fee  larger  than  is 
neoesrary  for  the  purpose  of  regrulation,  though  it 
enumerates  useful  occupations  which  cannot  usu- 
ally be  taxed  under  a  power  to  license,  and  those  of 
amusement  without  distinction,  Adams  Exp.  Go. 
V.  Owensboro,  86  Ky.  866  (1887). 

ThuB^  a  municipal  ordinance  fixing  $600 as  the  fee 
for  a  retail  liquor  license  is  authorized  and  valid  un- 
der a  charter  provision  authorizing  the  passage  of 
any  by-law,  regulation,  or  ordinance  that  shall  ap- 
pear necessary  and  proper  for  the  welfare  and  In- 
terest of  the  city  and  for  preserving  peace,  health, 
and  good  order,  and  the  licensing  of  the  sale  at  re- 
tail of  intoxicating  liquors  and  prohibiting  such 
sale  without  a  license,  it  being  manifest  that  the 
intent  was  to  entrust  the  whole  matter  to  the  city 
authorities.    Perdue  v.  Ellis.  18  Ga.  686  (1866). 

So,  an  ordinance  prohibiting  the  sale  of  spiritu- 
ous or  intoxicating  liquors  within  the  city  without 
having  first  obtained  a  license,  enacted  under  a 
charter  provision  that  licenses  for  vending  spiritu- 
ous liquors  shaH  not  be  less  than  $76  nor  more  than 
$200  per  year,  is  not  invalid  as  in  restraint  of  trade. 
Bochester  v.  Upman,  19  Minu.  108  (1872). 

And  in  Goldsmith  v.  New  Orleans,  81  La.  Ann.  646 
(1879),  it  was  held  that  as  the  law  lays  dr  >wn  no  rule 
by  which  the  amount  of  a  license  tax  upon  bar 
rooms  or  coffee  houses  in  whioh  concert  saloons  are 
conducted  shall  be  fixed,  it  is  a  question  of  expedi- 
ency and  of  police  regulation  of  which  the  city  au- 
thorities are  the  sole  Judges,  and  the  Judicial  tri- 
bunals have  no  power  to  control  them  In  the  exer- 
cise of  this  discretion. 

8o,  a  license  fee  of  $800,  imposed  upon  the  busi- 
ness of  vendinir  butcber^s  meats,  is  not  unauthor- 
ized, oppressive,  or  in  restraint  of  trade,  when  re- 
quired under  a  statute  empowering  municipalities 
to  fix  the  fee  for  licenses  at  from  $6  to  $600.  Bt 
Paul  V.  Colter,  IS  Minn.  41, 90  Am.  Dec.  278  a806). 

And  a  fee  of  that  amount  for  selling  meat  in  a 
private  stall,  in  addition  to  the  7k  per  cent  business 
tax  levied  upon  all  traders  under  another  by-law,  is 
not  objectionable  as  being  excessive  in  amount 
where  the  legislature  authorized  the  city  council  to 
Impose  such  charges  as  it  should  think  reasonable 
without  any  reference  to  the  payment  being  by  way 
of  indemnity  for  the  trouble  and  expense  of  issuing 
the  license.  Pigeon  v.  Montreal  Becorder*s  Gt.  17 
Gsn.  8.  G.  496  (1890). 

So.  a  municipal  requirement  of  a  license  fee  of 
$1,000,  for  theatrical  exhibitions  Is  authorized  by  a 
power  to  license  such  exhibitions  on  such  terms 
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and  conditions  as  to  the  mayor  and  aldermen  may 
seem  just  and  reasonable.  Boston  v.  Shaffer,  9 
Pick.  416  (1830;. 

And  there  is  no  limit  to  the  power  of  a  olty  to  Im- 
pose fees  for  a  license  upon  foreign  insurance  com- 
panies under  a  charter  authorizing  it  to  regulate 
agencies  of  aU  insurance  companies  and  to  license 
and  regulate  agents  of  insurance  companies  doing^ 
business  in  it,  unless  it  might  be  that  the  ordloanoe 
imposing  them  should  be  reasonable.  Walker  v» 
Springfield.  94  IlL  364  (1880)  (dictum). 

So,  in  Wiley  v.  Owens,  89  Ind.  4S9  (X9i2\  It  waa 
held  that  when  the  statute  conferring  the  author- 
ity does  not  limit  the  amount  to  be  charged  for  a 
license,  it  may  charge  any  amount  deemed  proper 
by  the  council,  unless  controlled  by  other  oonaid* 
erations. 

And  in  Wolf  v.  Lansing,  68  Mich.  867  (1884),  It  was 
held  that  where  the  power  to  fix  a  license  fee  i» 
given  by  law  to  a  municipal  council,  its  discretion 
in  fixing  the  amount  is  not  reviewable  by  the 
courts. 

And  in  Van  Baalen  v.  People,  40  Mich.  866  (1879>» 
it  was  held  that  municipal  discretion  in  flxinff  the 
amount  of  a  license  fee  will  not  be  reviewed  by  the 
court,  unless  made  a  pretext  for  a  viola^on  of  con- 
stitutional rig'bts. 

Some  of  the  cases,  however,  have  stopped  sllirfatly 
short  of  the  broad  rules  above  announced,  on  th^ 
theory  that  such  a  power  can  be  abused  and  does 
not  authorize  absolute  prohibition. 

Thus,  in  St.  Paul  v.  Goiter,  12  Minn.  41,  90  Am. 
Dec.  £78  a866),  and  Denver  Gity  R.  Go.  v.  Denver,  9 
Golo.  App.  84  (IdfiSX  it  was  held  that  the  courts  will 
not  interfere  with  the  discretion  of  municipal 
bodies  in  fixing  the  amount  of  license  fees,  unless 
there  is  an  evident  abuse  of  power. 

So,  that  the  discretion  of  the  city  authorities  in 
fixing  the  amount  of  the  license  fee  required  of 
insuranee  companies  doing  business  in  the  c1ty» 
conferred  by  a  power  to  grant  or  refuse  liceosee 
and  charge  such  sums  as  they  may  deem  expedient 
and  Just,  will  not  be  interfered  with  unless  an  abuse 
thereof  clearly  appears,  was  held  in  Burlington  v. 
Putnam  Ins.  Go.  81  Iowa,  102  (187U). 

In  Marion  v.  Ghandler,  6  Ala.  890  (1814),  however* 
It  was  held  that  an  ordinance  of  a  town  prohibiting* 
the  retailing  of  spirituous  or  fermented  liquor 
without  first  paying  $1,000  for  a  license  for 
one  year,  and  providing  for  a  penalty  of  $10  per 
day  for  selling  without  a  license,  is  prohibitory  In 
nature,  but  is  authorised  under  a  charter  provteloa 
authorizing  the  oorporation  to  irrant  licenses  to  re- 
tailers of  spirits  and  liquors  and  to  re^rulate  and 
restrain  them  when  deemed  a  nuisance. 

And  in  Perdue  v.  Ellis,  18  Ga.  686  (1886),  an  ordl- 
nance  imposing  a  license  fee  was  upheld  upon  the 
ground  that  it  was  authorised  by  charter,  althou^ 
it  was  in  effect  a  prohibition.  V,U»B, 
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into  this  state  in  original  packagea  or  other- 
wise, is  not  prohibited;  but  such  medicinea 
may  be  brought  into  the  state  and  sold  freely. 
Tbeir  importation  and  sale  are  not  in  any  man- 
ner prohibited.  But  if  its  owner  select  as  their 
acent  an  itinerant  who,  to  promote  sales,  putv 
licly  professes  to  cure  and  treat  diseases,  in- 
juries, and  deformities,  it  is  proper  that  some 
e^idenoe  and  guaranty  of  his  responsibility  be 
required.  It  was  said  in  Brawn  ▼.  Maryland^ 
25  (J.  8.  19  Wheat  448,  6  L.  ed.  887.  that 
"The  right  of  sale  may  very  well  be  annexed 
to  importation,  without  annexing  to  it  also,  the 
privUege  of  using  the  officers  licensed  by  the 
state  to  make  sales  in  a  peculiar  way."    So  it 


may  be  said  in  this  case  that  the  right  to  sell, 
in  original  packages,  medicines  brourbt  Into 
this  state  from  another,  does  not  include  the 
rieht  to  haye  it  sold  by  an  unlicensed  itinerant, 
who,  to  make  sales,  professes  knowledge  of  tbe 
art  of  healing.  The  statutes  which  apply  to 
such  sates  are  not,  in  any  sense,  regulations  of 
interstate  commerce,  but  a  reasonable  exercise 
of  the  police  power  of  the  state,  which  may  be 
applied  as  well  to  articles  of  interstate  com- 
merce in  tbe  hands  of  a  vendor,  and  offered 
for  sale  in  tbe  original  packages,  as  to  articles 
produced  within  the  state. 

We  conclude  that  the  Judgment  qf  the  DUtriei 
Court  is  right,  and  it  ie  affirmed. 


MISSISSIPPI  SUPREME  COURT. 


£]len  BAUM,  Exrx.,  etc,  of  J.  F.  Baum, 

Deceased,  Appt., 
e. 

Maiy  Grace  Derine  LTNN. 

(7S  Miss,  see.) 

1.  Oral  evidmco  mm  to  the  eonaiden^ 
tl€m  recited  In  a  written  agreement  to 

loadmlaBible  when  the  stipulation  as  to  the  con- 
sideration is  oontractnal,  as  in  a  oase  where  a 
conveyanoe  expressly  recites  that  it  is  made  for 
tbe  settlement  and  release  of  spedfled  olaims. 

8.  Oral  proof  of  a  sei>arate  aiT^eementt 
to  show  that  tbe  eonslderatlon  of  a 
ecmToyance  which  recited  that  it  was  in  set- 
tlement and  release  of  the  claims  of  a  guardian 
and  ward  against  the  frrantor  inoladed  also  a  re- 
lease of  the  ward*s  daim  against  the  guardian,  la 
inadmissible. 


8.   An  appellant  cannot  eMlgn  for 

ror  matters  which  affect  other  defendants  who 
refused  to  join  in  the  appeaL 

(Aprfl8.189ft.) 

APPEAL  by  defendant,  administratrix  of 
one  of  tbe  sureties  on  plaintiff's  guardian's 
bond,  from  a  decree  of  tbe  Cbancery  Court  for 
Warren  County  in  favor  of  plaintiii  in  an  ac- 
tion brought  to  enforce  tbe  sureties'  liability 
on  tbe  bond.    Affirmed, 
Tbe  facts  are  stated  in  the  opinion. 
Mr.  M.  Marshall  for  appellant. 
1   Mr,  lu  W«  Mag^uder  for  appellee. 

Cooper*  Oh.  J.,  delivered  the  opinion  of 
the  court: 

In  May,  1878,  John  A.  Klein  was  appointed 
guardian  to  tbe  appellee  by  the  chancery  court 
of  Warren  county,  and  gave  bond  as  f^uardian 
in  the  penalty  of  (3,000,  with  George  M.  Klein 
and  J.  T.  Baum,  appellant's  testator,  as  sure- 
ties. In  Mav,  1874,  tbe  appellee  became  en- 
titled to  receive  in  distribution  from  the  estate 
of  a  relative  another  considerable   sum   of 


money,  and  the  chancellor  required  the  guar- 
dian to  execute  an  additional  bond  in  tbe  pen- 
alty of  $6,100,  which  he  did  with  the  said 
George  M.  Klein  and  one  D.  W.  Floweree, 
now  deceased,  as  sureties.  Tbe  guardian, 
John  A.  Klein,  died  without  having  made  a 
final  account  as  guardian,  and  the  appellee 
exhibited  her  bill  in  tbe  chancery  court  of  War- 
ren county  against  the  executrix  of  the  guar- 
dian, and  against  Gkorge  M.  Klein,  the  sur- 
viving surety,  and  the  personal  representatives 
of  the  deceased  sureties.  The  prayer  is  that 
the  executrix  of  the  guardian  be  required  to 
render  his  final  account  as  guardian,  and  that 
a  decree  be  rendered  against  her  therefor,  and 
that  decrees  be  made  against  George  M.  Klein, 
the  surviving  surety,  and  against  Uie  represen- 
tatives of  the  deceased  sureties,  according  to 
their  liability.  Upon  final  bearing  the  court 
found  the  guardian  to  be  indebted  to  his  ward 
in  the  sum  of  $6,247.80,  for  which  a  decree 
was  entered  against  his  representatives;  and 
decrees  were  made  against  G^rge  M.  Klein 
and  Ellen  Baum,  executrix  of  J.  F.  Baum,  for 
$2,000,  the  penalty  of  the  bond  on  which  they 
were  sureties,  and  against  George  M.  Kleia 
and  L.  M.  Lowenburg,  administrator  of  the 
estate  of  D.  W.  Floweree,  for  $6,100,  the  pen- 
alty of  the  bond  on  which  they  were  sureties. 
From  this  decree  Mrs.  Baum  alone  appeals, 
and  assigns  error. 

The  objection  most  strenuously  urged  to  the 
decree  rests  upon  tbe  following  facts,  proved 
or  offered  to  be  proved  by  appellant:  Tbe 
guardian  had  loaned  a  part  of  bis  ward's 
money  to  Mrs.  Mary  Irving.  In  June,  1884, 
the  guardian  being  then  dead  and  his  estate 
hopelessly  insolvent,  the  appellee,  who  then 
resided  in  the  state  of  Texas,  came  to  this  state 
to  look  after  the  estate.  On  the  16th  of  June, 
Mrs.  Irving  made  to  her  a  conveyance  in  the 
following  language:  "This  indenture  made 
and  entered  into  this  day,  the  16th  of  June, 
1884.  by  and  between  Mar^  Irving,  of  the  city 
of  Vicksburg,  county  of  Warren,  and  state  of 


NoxB.— As  to  the  admissibility  of  oral  evidenoe 
respocdnfr  the  consideration  of  a  written  con  tract* 
see  note  to  Burkin  v.  Oobleiffh  (Mass.)  17  L.  R.  A* 
270l  presentinir  a  large  number  at  the  authorities 
on  the  qaestion. 
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As  to  such  evidenoe  of  the  consideration  of  a 
deed,  see  note  to  Velten  v.  Oarmaok  (Or  J  SO  Lb  B. 
A.10L 
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Miaaiaslppi,  party  of  the  first  part,  and  Mary 
Grace  LyoD,  of  the  state  of  Texas,  party  of  the 
second  part,  witnesseth:  That  whereas,  John 
A.  Klein,  late  of  the  city  of  Yicksburg,  did,  on 
or  about  the  14th  day  of  February,  1874,  loan 
the  said  Mary  Irving  certain  monovs  then  in 
his  hands  as  guardian  of  the  said  Mary  Grace 
Lynn,  then  Mary  Grace  Devine;  and  whereas, 
'  the  said  Mary  Irving  now  desires  to  settle  in 
full  any  balance  that  may  be  due  her;  Now, 
therefore,  for  and  in  consideration  of  the  prem- 
ises, and  the  consideration  of  the  full  acquittal, 
discharge,  and  release  of  the  said  Mary  Irving 
from  any  and  all  liability  to  the  said  John  A. 
Klein  as  guardian,  or  the  said  Mary  Grace 
Lynn  for  and  on  account  of  saia  loans, 
and  the  further  consideration  of  $10  in 
band  paid,  the  receipt  of  which  is  hereby 
acknowledged,  the  said  party  of  the  first 
part  docs  hereby  convey  and  warrant  to 
the  party  of  the  second  part,  her  heirs  and 
assigns,  in  fee  simple,  the  following-de- 
scribed real  estate  in  the  said  city  of  Yicks- 
burg,"— describing  the  property,  and  conclud- 
ing with  the  usual  habendum.  The  appellant 
took  the  deposition  of  Mr.  Irviug,  who  was  the 
husband  of  the  grantor,  she  being  now  dead, 
and  that  of  George  M.  Eleln,  and  of  Mr.  Smith, 
the  attorney  who  prepared  the  couveyauce,  all 
of  whom  testified  that  the  conveyance  was 
made  by  Mrs.  Irving,  and  accepted  by  Mi's. 
Lynn,  in  full  satisfaction  and  settlement,  not 
only  of  the  debt  due  by  Mrs.  Irving  to  Klein 
as  guardian,  but  also  in  discharge  and  settle- 
ment of  liability  on  the  part  of  the  guardian 
to  his  ward,  which  liability  Mrs.  Lynn  agreed 
to  discharge  and  release  as  a  part  of  the  con- 
sideration for  the  conveyance.  The  complain- 
ant moved  to  suppress  these  depositions,  and 
objected  to  them  when  offered  in  evidence, 
upon  the  ground  that  it  was  incompetent  to 
vary  by  parol  proof  the  written  contract  of  the 
parties  as  shown  by  the  deed.  It  does  not  ap- 
pear that  the  chancellor  made  any  order  on  the 
motion  to  suppress,  or  ruled  upon  the  objec- 
tion interposed  to  the  evidence  when  offered. 
As  the  note  of  evidence,  however,  shows  that 
these  depositions  were  read  on  the  hearing,  we 
assume  that  the  chancellor  held  them  to  be 
competent.  In  opposition  to  this  evideoce  the 
complainant  introduced  her  own  testimony 
and  that  of  her  husband,  by  which  it  is  denied 
that  the  conteyance  was  accepted  in  discharge 
of  any  other  obligation  than  that  of  Mrs.  Irving 
and  that  of  the  guardian  for  the  amount  loaned 
to  her.  The  defendant  in  turn  objected  to  the 
testimony  of  the  complainant  on  the  ground 
that  she  was  not  a  competent  witness  in  a  suit 
against  the  estate  of  a  deceased  person  to  estab- 
lish her  claim  resting  upon  a  transaction  oc- 
curring in  his  lifetime.  As  the  court  below  did 
not  rule  upon  these  objections,  we  cannot 
know  wbether  it  disregarded  all  the  testimony, 
or,  considering  it,  thought  the  fact  not  proved 
that  Mrs.  Lynn  agreed  to  accept  the  convey- 
ance in  discharge  and  satisfaction  of  her  entire 
demand  against  her  guardian.  The  complain- 
ant is,  however,  entitled  to  the  decree  if,  upon 
either  of  these  reasons,  it  is  correct.  The  text- 
books and  decisions  abound  in  confused  and 
confusing  writing  upon  the  subject  of  the  ad- 
missibility of  parol  evidence  introduced  for  the 
purpose  of  showing  the  consideration  of  writ- 
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ten  contracts,  or  of  proving  what  are  called 
"collateral  contracts,"  i.  «.,  contracts  not  tii- 
denced  by  the  written  one,  but  which  consti- 
tute the  consideration  upon  which  the  written 
one  in  turn  rests,  or  wnich  are  separate  and 
disconnected  from  the  written  one,  not  cov- 
ered by  nor  inconsistent  with  its  terms^  Mr. 
Stephen,  in  his  admirable  Di&rest  of  the  Law  of 
Evidence,  p.  104,  thus  formulates  the  rule  and 
its  limitations:  "When  any  judgment  of  anj 
court  or  any  other  judicial  or  official  proceed- 
ing, or  any  contract  or  grant,  or  any  other  dis- 
position of  property,  has  been  reduced  to  the 
form  of  a  document  or  series  of  documents,  oo 
evidence  may  be  given  of  such  Judgment  or 
proceeding,  or  of  the  terms  of  such  contrac. 
grant,  or  other  disposition  of  property,  except 
the  document  itself,  or  secondary  evidence  of 
its  contents  in  cases  in  which  secondary  evi- 
dence is  admissible.  .  .  .  Nor  may  the  con- 
tents of  auv  such  document  be  contradicted, 
altered,  added  to,  or  varied  by  oral  evidence. 
Provided  that  any  of  the  following  matten 
mav  be  proved:  (1)  Fraud,  intimidation,  ille- 
gality, want  of  due  execution,  want  of  capacity 
in  any  contracting  party,  the  fact  that  it  is 
wronpfly  dated,  want  or  failure  of  considera- 
tion, or  mistake  in  fact  or  law,  or  any  other 
matter  which,  if  proved,  would  produce  any 
effect  upon  the  validity  of  any  document,  or 
any  part  of  it.  or  which  would  entiile  any  p|er- 
son  to  anv  judgment,  decree,  or  order  relaiin^ 
thereto;  (2)  the  existence  of  any  separate  oral 
agreement,  as  to  any  matter  on  which  a  doca- 
ment  is  silent,  and  which  is  not  inconsistent 
with  its  terms,  if  from  the  circumstances  of 
the  case  the  court  infers  that  the  parties  did 
not  intend  the  document  to  be  a  complete  and 
final  statement  of  the  whole  of  the  transaction 
between  them,"  etc.  It  is  evident  that  the 
proffered  testimony  for  the  defendant  is  com- 
petent, if  at  all,  either.  (I)  because  it  goes  only 
to  prove  what  was  the  real  consideration  of  the 
conveyance,  and  therefore  contradicts,  not  the 
contract,  but  a  mere  fact  recited  or  admitted  in 
the  writing;  or  (2)  because  it  tended  to  prove  a 
separate  oral  agreement  within  the  limitation 
expressed  in  clause  2  of  the  proviso  as  quoted 
from  Mr.  Stephen. 

In  Oully  V.  Gruhb8,  1  J.  J.  Marsh.  887, 
Judge  Robertson  in  an  admirable  and  concise 
manner  states  the  true  principle  upon  which  is 
based  the  rule  of  permitting  oral  evidence  to 
be  introduced  to  show  the  true  consideration  of 
a  deed  in  opposition  to  that  recited,  as  well  as 
Uie  limitation  of  the  rule.  In  2  Devlin  on  Deeds, 
§  880,  this  opinion  is  given  at  length  as  con- 
taining an  accurate  statement  of  the  law.  The 
writers  upon  evidence  have  strangely  omitted 
any  reference  to  it.  Somewhat  compressed, 
Judge  Marshall's  opinion  may  be  thus  stated: 
Wherever,  in  a  deed,  the  consideration,  or  an 
admission  of  its  receipt,  is  stated  merely  as  a 
fact,  that  part  of  the  deed  is  viewed  as  a  re- 
ceipt would  be,  and  the  statement  is  subject  to 
be  varied,  modified,  and  explained;  but,  if  the 
stated  consideration  is  in  the  nature  of  a  con- 
tract,— that  is,  if  by  it  a  right  is  vested,  cre- 
ated, or  extinguished, — the  "terms  of  the  con- 
tract thereby  evidenced  may  not  be  varied  by 
parol  proof,  but  the  writing  is  its  own  sole  ex- 
ponent Jud^  Robertson  illustrates  his  ova 
views  by  noting  the  difference  between  the 
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mere  statement  of  a  fact  {e,  g.  tbe  admission  of 
the  receipt  of  ihe  purchase  price)  and  tbe  vest- 
ing, creating/qr  extipgo^biog  a  right  {e,  g.  by 
the  execQtioo  of  a  release),  in  tbe  following 
laDjTuage:    "A  party  is  estopped  by  his  deed. 
He  is  not  to  be  permitted  to  contradict  it.     So 
far  as  tbe  deed  is  intended  to  pass  a  ri^ht,  or 
to  be  tbe  exclusive  evidence  of  a  contract,  it 
coDclndes  the  parties  to  it.    Bat  tbe  principle 
goes  no  further.    A  deed  is  not  conclusive  evi- 
<tence  of  everytbiog  it  may  contain.    For  in- 
atance,  it  is  not  tbe  only  evidence  of  the  date 
of  its  execution,  nor  is  its  omission  of  a  con- 
sideration   conclusive    evidence    that     none 
passeil,  nor  is  its  acknowledgment  of  a  partic- 
ular consideration  an  objectkni  to  other  proof 
of  other  and  consistent  considerations;  and.  by 
aoaiogy,  tbe  acknowledffinent  in  a  deed  is  not 
COD  elusive  of  tbe  fact.    This  is  but  a  fact,  and 
testing  it  by  the  rationality  of  tbe  rule  we  have 
laid  down,  it  may  be   explained   or  contra- 
dicted.    It  does  not  necessarily  and  undeniably 
prove  the  fact.    It  creates  no  right:  it  extio- 
guisbea  none.    A  release  cannot  be   contra- 
dicted or  explained  by  proof,  because  it  extin- 
guishes a  pre-existtne  nght.    But  no  receipt 
can  have  the  effect  of  destroying  per  m  any 
subsisting  right.    It  is  only  evidence  of  a  fact, 
Tbe  payment  of  the  money  discharges  or  ex- 
tinguishes the  debt.    A  receipt  for  the  pay- 
ment does  not  pay  the  debt.    It  is  only  evi- 
dence that  it  has  'been  paid.    Not  so  of  a 
written  release.    It  is  not  only  evidence  of  the 
extiDguishmeot,  but  is  the  extinguiMbment  it- 
self."   Tbe  deed  now  under  examination  con- 
tains, as  is  clearly  to  be  sieen,  no  mere  recital 
of  a  consideration  paid  or  to  be  paid.    Its  re- 
cital is  only  of  tbe  facts  necessary  to  be  stated 
to  intelligently  apply  the  contract  of  the  par- 
ties to  tbe  subject-matter.     Having  set  out  tbe 
relationship  of  debtor  and  creditor,  and  the 
history  of  the  transaction  from  which  it  arose, 
the  deed  then  proceeds  to  state  what  the  parties 
agreed,  contracted,  and  did  in  reference  to  tbe 
dissolution  of  tbe    relationship.    Mrs.  Irving 
did  something.    She  conveyed  the  land  to  Mrs. 
Lynn.     Mrs.  Lynn  did  something.    She  re- 
leased  the  debt  to  Mrs.  Irving.     One  trans- 
ferred a  right;  the  other  released  a  right.    If 
it  be  said  that  tbe  release  was  a  mere  recited 
consideration  for  the  conveyance,  it  may  with 
equal  accuracy  be  replied  that  the  conveyance 
was  a  mere  recited  consideration  for  the  release; 
and  therefore,  if  one  of  the  terms  of  the  con- 
tract may  be  varied  by  parol,  because  it  is  a 
consideration,  so  also  may  tbe  other  for  the 
same  reason,  and  by  this  process  a  solemn  and 
execafed  written  contract  would   be  totally 
eaten  away.    The  true  rule  is  that  a  consider- 
ation recited  to  have  been  paid  or  contracted 
for  may  be  varied  by  parol,  while  the  terms  of 
a  contract  may  not  be,  though  tbe  contract 
they  disclose  may  be  tbe   consideration  on 
which  the  act  or  obligation  of  the  other  party 
rests.     When    tbe   stipulation   as  to   consid- 
eration becomes  contractual,  it,  like  any  other 
written  contract,  is  the  exclusive  evidence,  and 
cannot  be  varied  by  parol.     Htibbard  v.  Jfar- 
^all,  50  Wis.  322;  Van  Wy  v.  Glarke,  60  Ind. 
259. 

The  testimony  was  not  admissible  for  the 
purpose  of  proving  a  separate  oral  agreement 
as  to  which   the  writing  was  silent.    In  the 
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multitude  of  cases  in  which  the  question  of  tbe 
admissibility  of  extrinsic  evidence  to  prove  a 
separate  orol  agreements  madei  before , or  oon- 
temporaneously  with  a  written  contract  is  de- 
termined, decisions  may  be  found  which  would 
warrant  tbe  introduction  of  the  evidf*nce  of- 
fered by  tbe  defendant;  but  ^ch  decisions,  we 
think,  rest  upon  a  misapplication  of  legal  prin- 
ciples to  the  facts  of  the  particular  transaction. 
A  very  full  collection  of  the  authorities,  accu- 
rately' grouped,  may  be  found  in  the  note  to 
Ferguion  v.  Bc^fferty  (Pa.)  6  L.  R  A.  88.  We 
refer  to  only  a  few,  which  will  illustrate  tbe 
principle  we  arc  considering.  Before  referring 
to  these  cases,  it  is  well  to  note  that  the  rule 
excluding  extrinsic  evidence  is  "directed  only 
against  the  admission  of  any  other  evidence  of 
the  language  employed  by  the  parties  in  mak- 
ing the  contract,  than  that  which  is  furnished 
by  the  writing  itself."  1  Greenl.  Ev.  g  277. 
In  LindUsy  v.  Lacey,  17  C.  B.  N.  8.  578,  there 
was  a  written-  sale  of  the  fixtures,  furniture, 
and  goodwill  of  a  business.  The  seller  was 
indebted  to  one  Chase,  who  bad  entered  an  ac* 
tion  against  him.  The  written  contract  con- 
tained a  clause  authorizing  Lacy,  the  buyer, 
'*to  settle  tbe  case  of  O/iam  v.  Ltndky.'*  The 
plaintiff  was  permitted  to  prove  that  there  was 
a  distinct  and  separate  promise  by  Liacey,  in 
consideration  of  the  plaintiff's  signing  the 
agreement,  that  he,  tbe  defendant,  would  pay 
the  debt  to  Chase;  the  court  saying  that  this 
was  a  distinct  collateral  agreement,  not  incon- 
sistent with  the  written  contract,  and  in  fact 
constituting  the  consideration  or  condition  on 
which  Liodley  executed  the  written  agree- 
ment. In  Ayer  v.  BaU  Mfg.  Co.  147  Mass.  46, 
a  written  order  for  goods,  signed  by  tbe  lawyer 
only,  set  forth  the  kind  of  goods,  and  the  price, 
and  contained  stipulations  for  rebates.  It  waa 
held  that  the  writing  was  not  intended  to  set 
forth  the  whole  contract  of  the  parties,  and 
that  evidence  might  be  given  of  a  parol  con- 
temporaneous contract  by  tbe  seller  to  adver- 
tise tbe  goods  as  inducing  cause  of  the  pur- 
chase. To  the  same  effect  are  Honney  v. 
MorriU,  57  Me.  868;  Morgan  v.  Griffith,  L.  R. 
6  Exch.  70;  Sin^r  Mfg.  Go.  v.  Farsyih,  108 
Ind.  8^4;  Basshor  v.  Forbes,  86  Md.  154;  WeU 
V.  Modivs,  87  Ind.  1,  44  Am.  Rep.  747.  In 
some  cases  evidence  of  a  parol  contemporane- 
ous agreement  has  been  permitted  to  be  proved, 
even  though  its  effect  was  to  vair.  change,  or 
reform  the  written  agreement  In  Ersktne  v. 
Adeane,  L.  R  8  Cb.  App.  756,  the  landlord 
executed  a  written  lease,  in  which  he  reserved 
the  right  to  keep  game  on  the  leased  land.  The 
tenant  was  permitted  to  recover  damages  for 
breach  of  contemporaneous  oral  agreement  on 
the  part  of  the  landlord  to  kill  some  of  the 
game.  But  in  such  cases  it  is  said  the  oral 
agreement  must.be  clearly  and  Indisputably 
and  precisely  established.  Thomas  v.  Loose, 
114  Pa.  35;  Gfillmans  v.  Lindsay,  114  Pa.  166. 
This  seems  to  be  upon  the  principle  of  reform- 
ing tbe  written  agreement,  and  it  may  be 
doubted  whether  tbe  evidence  would  be  com- 
petent at  law,  in  those  jurisdictions  in  which 
legal  and  equitable  proceedings  are  yet  dis- 
tinct. But  if  the  parties  have  reduced  their 
contract  to  writing  in  all  its  parts,  it  is  not 
competent  to  add  to  its  terms  by  extrinsic 
evidence;    and   the   presumption   is    that   a 
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fonnal  written  contract  was.  intended  by  the 
parties,  nothing  to  the -contrary  appearing  on 
its  face,  to  contain  their  whole  agreement.  In 
Langdon  v.  Langdan,  4  Gray,  1^,  one  Goode- 
Dow  received  the  note  sued  on  from  the  payee 
thereof,  and  executed  the  following  writing: 
"Received  a  not^  [describing  it]  for  which  I 
am  to  collect  and  account  to  the  said  payee  the 
sum  of  $110  when  the  note  is  collected,  or  re- 
turn said  note  back  to  said  payee,  if  I  choose." 
After  notice  that  the  note  was  held  by  Gk)ode- 
Dow,  the  maker  paid  the  same  to  the  payee. 
Goodenow  sued  on  the  note  in  the  name  of  the 
payee  for  his  use,  and  on  the  trial  offered  parol 
evidence  of  conversations  had  between  the 
payee  and  fainself,  tending  to  explain  and 
qualify  the  writing,  and  to  show  what  the 
parties  intended  thereby.  The  court  held  the 
evidence  incompetent,  saying:  "This  paper, 
though  called  a  receipt,  and  beginning  with 
the  word  'received,'  is  not  a  receipt  for  money, 
within  the  rule  allowing  a  receipt  to  be  con- 
trolled or  explained  by  parol  evidence.  It  was 
a  written  instrument  stating  the  terms  on  which 
the  possession  of  the  note  was  intrusted  to 
Goodenow."  Parker  v.  MorriU,  98  N.  C.  282, 
presented  circumstances  much  like  those  of  the 
present  case.  In  that  case,  on  a  settlement  be- 
tween a  court  ward  and  her  guardian,  a  release 
was  executed  in  consideration  that  the  guardian 
should  Invest  a  certain  sum — agreed  to  be  the 
balance  due  by  him— in  lands  in  his  own  name 
as  trustee  for  the  separate  use  of  the  ward. 
This  the  guardian  did.  After  his  death  the 
ward  brought  an  action  to  recover  a  balance 
claimed  to  be  due  in  addition  to  the  sum  named 
in  the  release.  The  plaintiff  alleged  that  the 
guardian  in  truth  bad  in  lands  at  the  time  of 
the  release  $2,500  belonging  to  her,  but  repre- 
sented thai  he  only  had  $1,600;  that  upon  the 
guardian's  agreement  to  invest  this  sum  for  the 
plaintiff,  as  stated  in  the  written  agreement, 
and  that  he  would  bv  his  last  will  settle  other 

{)roperty  upon  her,  tLe  plaintiff  agreed  to  re- 
ease  him;  and  that  he  had  died,  not  having 
made  the  provision  in  his  win  as  stipulated. 
Evidence  of  the  a^eement  to  make  provision 
by  will  for  the  plaintiff  was  excluded,  the  court 
saying:  "When  the  parties  to  a  contract  in 
writing  thus  refer  in  it  to  matters  constituent 
of  it,  it  must  be  taken  that  the  whole  of  the 
material  parts  of  such  matters  are  mentioned, 
nothing  to  the  contrary  appearing;  and  parol 
evidence  will  not  be  received  to  contradict,  add 
to,  take  from,  or  modify  what  the  parties  have 
thus  put  in  writing.'*  The  subject  is  fully  dis- 
cussed with  great  clearness  by  Judge  Pinch, 
in  Eighmie  v.  Taylor,  98  N.  Y.  288.  The  re- 
citals  of  the  conveyance  now  under  considera- 
tion show  ver^  clearly  that  the  minds  of  the 
parties  were  directed  to  the  precise  matter  to 
which  their  negotiations  referred.  It  was  a 
settlement  of  a  sum  due  by  Mrs.  Irving  that 
was  in  view,  and  the  language  of  the  writing, 
while  consisting  perfectly  with  their  under- 
standing, when  applied  to  this  matter,  is  in- 
capable of  being  so  enlarged  as  to  include  the 
release  of  the  general  liability  of  the  guardian, 
without  importing  a  new  element  into  the  con- 
tract. No  more  precise  and  accurate  statement 
of  the  rule  has  been  made  than  that  contained 
in  the  opinion  of  Judge  Campbell  in  Cocke  v. 
&ackbourn,  68  Miss.  687,  that:  "Where  parties 
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embody  their » mutual  agreements  in  a  fonnal 
written  instrument,  it  must  be  taken  as  coa 
taining  all  they  then  desired  to  preserve  the 
evidence  of,  and  that  it  is  not  competent  after- 
wards, in  a  trial  at  law,  to  add  to  or  subtract 
anvthing  from  it,  by  parol  evidence  of  some- 
thing which  it  should  have  contained  or 
omitted."  While  the  present  proceeding  is  io 
chancery,  the  pleadin^^  do  not  seek  a  reforma- 
tion of  the  instrument,  nor  suggest  any  circum- 
stances that  would  entitle  the  defendant  to  that 
relief.  The  same  rule  is  therefore  applicable 
as  would  be  in  a  legal  action.  The  appellant** 
contention  that  the  rule  excluding  oral  evidence 
to  vary  the  terms  of  the  contract  cannot  be  ap- 
plied here  because  her  testator  was  not  a  party 
to  the  contract,  is  answered  by  the  fact  thai 
the  claim  she  asserts  is  under  the  contract. 
If  appellant  is  a  stranger  to  the  contract,  whil* 
she  is  not  bound,  she  can  take  nothing  by  it. 
If  she  claims  under  the  contract,  she  must  take 
under  and  according  to  its  terms.  The  first 
guardian's  bond  was  not  discharged  by  the 
second  one,  directed  to  be  given  when  the 
ward's  estate  was  augmented  by  a  new  inherit- 
ance. Mc  WiUiami  v.  Norfleet,  60  Miss.  987. 
The  appellant  cannot  essign  for  errors  matter* 
which  affect  other  defendants  who  refuse  to 
Join  in  the  appeal.    Code,  §  487S. 

We  find  no  error  in  the  decree,  and  it  it  of* 
ffrmed. 


J.  A.  SHINGLEUR  &  COMPANY  ei  aL, 

Appta,, 

V, 

WESTERN  UNION  TELEGRAPH  COM- 
PANY. 

(78  Miss.  lOeO.) 

A  mletake  in  a  telegrram  direetlagr  Ma 
afl^nt  to  sell  property,  in  reliaooe  on  whlcb 
be  makes  a  ooatract  for  such  sale  io  his  own 
name  and  not  binding  od  tbe  principal,  wUl  not 
give  tbe  latter  a  riffht  of  action,  where  he  volun* 
tartly  carries  out  tbe  contract  afttsr  notice  of  tbe 
mistake,  in  order  to  protect  his  agent,  instead  off 
leaving  the  latter  to  bis  remedy  against  the  tele- 
graph company. 

aune8,1896w) 

APPEAL  by  plaintiffs  from  a  Judgment  of 
the  Circuit  Court  for  Hinds  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  defendant's  negligence  in 
changing  a  telegram  which  bad  been  delivered 
to  it  for  transmission.    Affirmed. 

Plaintiffs  were  cotton  brokers  and  had  600 
bales  of  cotton  for  sale;  they  delivered  a  cipher 
message  to  defendant  directed  to  their  agents 
in  Boston  authorizing  a  sale  at  8i  cents  per 

NoTB.— Tbe  decision  in  tbe  above  case,  while 
somewhat  unusual,  is  clearly  hosed  on  the  tbeory 
that  the  sendee  of  a  telegram  has  a  right  of  action 
against  tbe  oompaoy  for  damages  sustained  on  ao» 
count  of  errors  in  the  transmiasion  of  the  messaire. 
On  this  point,  see  Western  U.  Teleg.  Co.  v.  Adama 
(Tex.)  6L.  R.  A.  844;  Milllken  v.  Western  U.  Teleir. 
Co.  (N.  Y.)  1 L.  R.  A.  281;  Intemationai  Ocean  Teles 
Co.  v.  Saunders  (Fla.)  21  L.  R.  A.  810  and 
(limiting  the  right)  Western  U.  Teleg.  Co.  ▼. 
Wood   (C.  C.  App.  5th  C.)  21  U  R.  A.  706. 
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fxraod;  tbe  company  altered  the  word  which 
signifled  8^  so  that  as  delivered  it  meant  HyV; 
the  asents  entered  into  a  contract  at  that  price 
aod  plaintiffs  considerinji:  themffelTes  bound  by 
the  contract  deliTered  the  cotton  under  it» 
thereby  losing  $470. 

Further  facts  appear  in  the  opinion. 

Jtfetsrt.  Calhoon  ^  Greeai  for  appellants: 

Prior  to  the  Constitution  of  1800  declaring 
telegraph  companies  common  carriers  and  lia- 
ble as  such,  it  was  held  that  the  telegraph  com- 
pany was  liable  for  an  injury  resulting  from 
the  delivery  of  an  altered  message. 

Watern  U,  TeUg,  Co.  ▼.  Allen,  66  Miss.  555. 

The  declaration  that  a  telegraph  company 
owed  and  performed  a  duty  to  the  public  in 
the  reception  and  transmission  of  messages 
brings  it  clearly  Within  the  principle  appliea  to 
common  carriers,  that  it  is  contrary  to  public 
policy  to  permit  a  stipulation  limiting  liability 
tor  negli^nce,  or  for  a  smaller  amount  than 
the  real  mjury. 

Chicago,  8t.  L.  A  iT.  0.  R,  Co.  v.  Moa,  60 
Hiss.  1011,  45  Am.  Rep.  42S:Chieago,  8t.  L.  d> 
N.  O.  R.  Co.  y.  Abeli,  60  Miss.  1017;  Southern 
Exp.  Co.  y.  Seide,  67  Miss.  609. 

Alexander  y.  Western  V.  TeUg.  Co.  66  Miss. 
161, 8  L.  H.  A.  71 ;  WmUrn  U.  TeUg.  Co.tt.  Allen, 
supra;  and  Western  V.  Teleg.  Co.  y.  Clifton.  68 
Miss.  807, — all  arose  prior  to  the  Constitution 
of  1800,  and  under  these  the  principle  of  de- 
fendant's liability  is  established. 

See  also  Gray,  Communication  by  Telegraph, 
§§  104  et  seq. 

But  the  case  at  bar  is  governed  by  g  195, 
Const.  1800,  whereby  telegraph  companies  are 
declared  to  be  common  carriers  and  liable  assuch. 

The  settled  construction  of  the  law  of  com- 
mon carriers  in  this  state  at  the  time  of  the 
promulgation  of  the  Constitution  was  that  they 
could  not  stipulate  hv  special  contract  against 
damages  caused  by  their  own  negligence. 

Chicago,  St.  L.  d  If.  0.  B.  Co.  v.  Moss,  and 
Chicago,  St.  L.  4k  N.  0.  R.  Co.  y.  Ahels,  supra. 

That  the  telegraph  company  was  a  foreign 
corporation  is  immaterial. 

At*/  y.  Virginia,  76  U.  8.  8  Wall.  168,  19 
L.  ed.  857;  lire  Asso.  of  Philadelphia  v.  New 
York,  119  U.  8.  110.  80  L.  ed.  842;  Doyle  v. 
Continental  Ins.  Co.  94  V.  8.  585, 24  L.  ed.  148; 
Runyan  y.  Coster,  89  U.  8.  14  Pet.  129,  10  L. 
ed.  886;  Bank  cf  Augusta  y.  BnrU,  88  U.  8. 
13  Pet.  695,  10  L.  ed.  811;  Sutherland,  Stat. 
Constr.  §  471.  p.  618;  Louisiana  Bank  y. 
Wiaiams,  46  Miss.  624. 

Either jparty  injured  can  recover. 

Gray,  Communication  by  Telegraph,  g  104, 
and  cases;  Western  XT.  Teleg.  Co.  v.  Allen,  66 
Miss.  549;  Davghieryy,  American  XT.  TeUg.  Co. 
75  Ala.  170,  61  Am.  Rep.  485. 

The  rule  of  liability  should  be  enforced  in 
favor  of  the  sender. 

Rose's  Cass,  Allen,  Teleg.  Cas.  p.  887. 

Nor  does  it  avail  if  the  message  was  in  cipher. 

Southern  Bxp.  Co.  v.  Seide,  67  Miss.  609; 
Alexander  v.  Western  U.  Teleg.  Co.  66  Miss. 
178.  8  L.  R  A.  71;  Daughtery  v.  American  U. 
TeUg.  Co.  75  Ala.  168,  51  Am.  Rep.  435;  West- 
ern XT.  Tdeo.  Co.  v.  Fatman,  73  Ga.  285,  54 
Am.  Rep.  877;  Western  U.  Teleg.  Co.  v.  Me- 
IxMurin,  70  Miss.  26;  Frimrose  v.  Western  XT. 
Teieg  Co.  154  U.  8.  1,  88  L.  ed.  888. 

Messrs,  Mmi^em  ^  Harris  for  appellee. 

aw  u  a  A. 


WUtfleld*  J.,  delivered  tbe  opinion  of  the 
court: 

The  first  contention  of  appellee  is  that  tbe 
sender  does  not  make  the  telearaph  company 
his  agent  in  such  sense  that  it  renders  him  liable 
to  the  sendee  in  case  an  altered  message  is  de- 
livered to  the  sendee.  The  negative  of  this 
proposition  is  maintained  by  the  English 
courts,  which  hold  that  the  liability  of  the  tele- 

graph  company  arises  out  of  the  contract,  and 
ence  that  the  sendee,  not  being  in  privity  with 
the  company,  can  never  sue  the  company. 
Hayf&rd  v.  tfnited  Kingdom  EUetrie  Tel^.  Co. 
AUeo,  Teleg.  Cw.  487;  Uenkel  v.  Pape,  Id.  667. 
This  view  is  also  ursed  with  great  clearness 
and  power  in  Gray,  Communication  by  Tele- 
graph, g§  68,  KAetseq.,  and  in  Bigelow,  Torts, 
pp.  621--^26.  but  the  strongest  reasoning  in 
support  of  this  view  which  we  have  found  in 
any  case,  Enirlishor  American,  is  in  Pepper  y. 
Western  XT.  Teleg.  Co.  87  Tenn.  564, 4  L.  R.  A. 
660,  decided  in  1889.  This  case  contains  an 
exhaustive  review  of  the  authorities,  and  holds 
that  the  minds  of  the  parties  in  case  of  an  al* 
tered  message  have  never  met,  and  that  neither 
can  be  bound  to  the  other  unless  the  telegraph 
company  is  the  agent  of  the  sendee,  and  this  is 
repudiated  on  principle  and  authority.  The 
Enielisb  view,  in  so  far  as  it  predicates  the 
right  of  the  sendee  to  sue  on  contract  alone, 
leads  to  one  very  manifestly  unjust  result,  to 
wit,  that  since  the  sendee  cannot  sue  the  com* 
pany  (as  held  in  Playford*s  Case,  supra),  nor 
the  sender  (as  held  in  EenkeCs  Case,  supra),  he 
is  remediless.  According  to  what  is  callea  the 
"American  doctrine"  (Gray,  Communication 
by  Telegraph,  g  104,  note  8;  Thompson.  Elec- 
tricity, p  426),  the  affirmative  of  the  proposi- 
tion under  discussion  is  maintained;  represen- 
tative among  the  cases  so  holding  being  Rose's 
Case,  Allen,  Teleg.  Cas.  p.  887,  in  which  case 
the  principal  was  disclosed,  and  the  agent  not 
bound,  in  De  Rutte  v.  New  York,  A.  dk  B» 
Electro- Magnetic  Teleg.  Co.  80  How.  Pr.  408, 
it  was  held  that  the  party  interested  in  the  de- 
spatch, whether  sender  or  sendee,  was  the  one 
who  really  contracted  with  the  company,  and 
that  such  person  could  sue  in  contract,  in 
Brybur^s  Case,  85  Pa.  298.  78  Am.  Dec.  888, 
tbe  supreme  court  held  that  tbe  company  was 
the  afseot  of  both  sender  abd  sendee  (upon  very 
unsaiiafactory  reasoning),  and  hence  either 
could  sue  in  contract. 

Turniog  from  this  view  of  the  right  of  the 
sendee  to  sue  the  company  in  contract,  and 
putting  the  right  to  sue  on  tbe  ground  that,  in 
case  of  delivery  of  an  altered  message,  upon 
wl^ch  the  sendee  has  acted  to  his  damage,  the 
sendee's  right  to  sue  is  in  tort  for  the  injury  to 
him,  the  wrong  and  the  consequent  damages, 
we  find  this  view  clearly  and  uoiversally  up* 
held  by  the  American  authorities.  Gray, 
Communication  by  Telegraph,  §  78;  Thomp- 
son, Electricity,  ^§  427,  428,  430,  448:  Dry^ 
burg's  Case,  supra,  SharsuwHts  Opinion;  Bos^s 
Case,  Allen,  Teleg.  Cas.  p.  340:  Bigelow, 
Torts,  pp.  614  et  seq  :  Pepper  y.  Western  Xf. 
TeUg.  Co.  87  Tenn.  554. 4  L.  H.  A.  660.  Rose's 
Case,  in  so  far  as  it  held  that  the  sendee  could 
not  sue  in  that  case  because  tbe  principal  was 
the  injured  partv,  and  could  himself  alone  sue, 
is  said  by  Mr.  Gray  (sec.  78)  to  be  open  to  criti- 
cism, and  is  held  unsound  on  that  ground  by 
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other  autborities.  Mr.  Thompeon  suggestB  in 
section  424  an  additional  reason  why  t$e  sendee 
should  be  allowed  to  sue,  and  in  section  427 
puts  the  matter  on  the  true  ground.  He  says: 
"The  true  view,  which  seems  to  sustain  the 
right  of  action  in  the  receiver  of  the  message, 
or  in  the  person  addressed,  where  it  is  not  de- 
liyered,  is  one  which  elevates  the  question 
above  the  plane  of  mere  privity  of  contract, 
and  places  it  where  it  belongs  upon  the  public 
duty  which  the  telegraph  company  owes  to 
any  person  beneficially  interested  in  the  mes- 
sage, whether  the  sender,  or  his  principal, 
where  he  is  agent,  or  the  receiver,  or  his  prin- 
cipal, where  be  is  agent."  This  is  the  doctrine 
of  this  court  in  Alleti'8  Caie,  66  Miss.  549.  This 
review  of  the  authorities  will  sufficiently  indi- 
cate how  the  courts,  In  dealing  with  this  purely 
modern  agency,  have  been  groping  their  way  in 
their  search  for  the  true  ground  of  liability, 
uselessly  conjuring  up  analogit-s  that  do  not 
exist,  and  misled  by  the  apparent  applicability 
of  the  doctrine  of  agency  as  existing  between 
private  individuals.  This  view  last  above 
given  discards  absolutely  the  doctrine  of 
a^eucT,  as  applicable  between  private  indi- 
viduals, as  suiting  the  case  of  the  liability  of 
the  telegraph  company  to  sendee  or  to  sender. 
It  treats  the  telegraph  company  as  an  institu- 
tion 8U%  generis,  a  system  unto  itself,  an  inde- 
pendent transmitter  of  inteDicrcnce,  an  in- 
dependent contractor,  or  (as  Mr.  Bigelow  and 
Judge  Sherwood  most  simply  and  best  put  it) 
as  an  independent  principal.  It  is  liable  to  the 
sendee  in  tort  alone,  as  principal.  It  is  liable 
to  the  sender  in  contract  or  in  tort,  as  princi- 
pal. It  is  not  liable  to  either  as  agent  in  any 
proper  sense.  Wet^tern  U.  Ttleg.  Co,  v.  Brawn, 
108  Ind.  638;  Weetern  U,  Teleg.  Co  v.  Hope, 
11  HI.  App.,  at  page  289,  and  authorities  cited. 
**Whether  the  agency  is  general  or  special,  the 
authority  delegated  governs  in  all  questions  aris- 
ing between  the  principal  and  his  a^ent,  out 
of  the  agency.  Whether  the  agency  is  general 
or  special,  a  principal  is  responsible  to  a  third 
person  dealing  bona  fide  with  his  agent,  either 
where  the  agent  acts  within  the  scope  of  the 
authority  actually  conferred  upon  him  by  the 
principal,  or  where  the  agent  acts  within  the 
scope  of  the  authority  which  he  has  been  held 
out  by  the  principal  as  possessing.  But 
whether  the  agency  is  general  or  special,  a 
principal  is  not  responsible  to  a  third  person 
dealing  with  his  agent,  where  that  agent  acts 
beyond  the  scope  of  both  these  authorities. 
...  It  is  clear  that  a  telegraph  company  is 
actually  authorized  by  its  employer  to  com- 
municate a  certain  message  (and  a  certain  mes- 
sage) only.  It  is  also  clear  it  seems  that  it  is 
not  held  out  by  him  as  possessing  an  authority 
to  communiratc  any,  as  distinguished  from  a 
certain  message."  Gray.  Communication  by 
Telegraph,  §  105.  The  delivery,  therefore,  of 
an  altered  message,  is  the  delivery  of  a  mes- 
sage which  the  company,  neither  as  general 
nor  special  agent,  had,  or  was  held  out  as 
having,  any  authority  to  deliver;  and  the  lia- 
bility to  the  sender  is  that  of  an  independent 
principal.  It  is  perfectly  obvious  that  the 
company  is  not  the  servant  of  the  sender;  the 
sender  has  no  authority  to  control  the  company 
as  to  the  manner  in  which  it  does  the  act. 
Gray,  Communication  by  Telegraph,  g§  104  e< 

80  L.  It.  A. 


eeq.  The  steady  growth  of  this  view  is  shown 
by  the  statutes  of  all  the  states  imposing  Mjfm 
the  company  the  duty  of  receiving  and  sending 
messages  for  all  persons,  with  the  various  r^- 
ulating  provisions  embraced  in  these  statutes; 
thus  making  what  had  been,  prior  to  such  stat- 
utes, merely  the  duty  imposed  by  the  law  from 
the  peculiar  nature  of  the  business  of  teleg- 
raphy, after  such  statutes,  a  statutable  public 
duty.  And  now  we  have  gone  the  further  and 
completer  step  indicated  in  section  105  of  the 
Constitution  of  1890;  all  which  enforoea  the 
justness  of  the  declaration  in  Western  U. 
Teleg.  Go.  ▼.  AVUn,  66  Miss.  555:  "The  courts 
then  fin  the  early  history  of  the  English  law, 
dealing  with  the  common  carriers],  as  the  courts 
now,  conscious  of  the  needs  of  the  public,  ex- 
panded the  principles  of  the  law,  fitted  them 
to  the  exigencies  of  the  occasion,  and  imposed 
a  degree  of  liability  unknown  to  other  contract 
relations,  but  required  for  the  safety  and  pro- 
tec'^on  of  the  public." 

It  is  also  true  that  the  sender  may  sue  the 
company  in  tort  aa  well  as  in  contract,  in  the 
case  of  an  altered  messacre.  Mr.  Cooley  says: 
*'In  many  cases  an  action  as  for  a  tort  or  an 
action  as  for  a  breach  of  contract  may  be 
brought  by  the  same  party,  on  the  same  state 
of  facts."  Cooley,  Torts,  pp.  103.  104.  So 
Mr.  Bigelow  says:  "The  fact  that  a  contract 
existed,  and  was  broken  at  the  same  timo  and 
by  the  same  act  or  omission  by  which  the 
plaintiff's  cause  of  action  arose,  is  only  one  of 
the  accidents  of  the  situation.  The  defendant 
owed,  in  respect  of  the  same  thing,  two  dis- 
tinct duties;  one  of  a  special  character  to  the 
party  with  whom  he  contracted,  and  one  of  a 
general  character  to  others.  .  .  .  The  duty, 
therefore,  does  not  grow  out  of  the  contract,  h\\\ 
exists  l)eforeand  independently  of  it."  Again: 
"What  does  it  mean  when  it  is  said  that  even 
this  contractee  [appellant  here  answerine  to 
the  contractee]  may  sue  in  tort  or  in  contract 
for  his  damages?  Certainly  nothing,  unless 
that  the  original  duty  which  the  defendant,  be- 
fore the  contract,  owed  to  all  alike  still  sur- 
vives, even  towards  his  contractee."  And 
without  prolonging  this  opinion  on  this  point, 
it  is  suflScient  to  refer  to  Bigelow,  Torts,  pp. 
586.  587,  614.  and  to  the  elaborate  discussion  in 
Ridi  V.  New  York  0.  ift  H.  R.  R.  Go.  87  N.Y..882. 
But.  whether  looked  at  in  the  lightof  contract 
or  of  tort,  plaintiff's  case  comes  inevitably  to 
this:  That  plaintiff,  at  a  time  when  he  knew 
fully  of  the  mistake  in  the  telegram,  and  when 
he  could  have  delivered  or  refused  to  deliver 
the  cotton,  and  when,  the  minds  of  plaintiff 
and  of  Appleton.  Dickson  &  Co.  never  having 
met,  and  there  being,  as  to  this  sale,  no  con- 
tract made  between  them,  plaintiff  was,  there- 
fore, under  no  legal  liability  to  deliver  the 
cotton,  nevertheless,  acting  on  the  "sentiment" 
that  he  would  himself  protect  his  agent  (al- 
ready fully  protected  by  the  liability  in  tort  of 
the  company  to  such  agent),  and  maintain  his 
business  credit,  did  deliver  the  cotton,  anv- 
how,  and  having  done  so.  now  seeks  to  hold 
the  company,— can  the  action  be  maintained? 
The  only  case  holding  that  the  action  can  be 
maintained,  so  far  as  bur  research  has  gone,  is 
Western  U.  Teleg,  Co,  v.  ShoUer,  71  Ga.  767, 
768.  The  facto  in  this  case  are  identical  with 
those  in  Pepper  v.  WesUm  U.  Tekff,  Co.  supra. 
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where  the  court,  after  an  elaborate  reriew  of 
the  American  aulborities.  Bays:  *'As  already 
stated,  Mr.  Gray  uoi  only  shows  that  upoD 
principle  the  English  holding  is  the  correct 
one,  but,  while  listing  the  eases  above  men- 
tioned as  indicating  a  contrary  yiew,  he 
states  that  mast  of  them  are  dicta.  There  is 
but  one  case  referred  to  by  him,  .  .  .  which 
directly  adjudges  that  the  sender  of  a  telegram 
is  bound  to  the  receiver  by  the  terms  or  the 
message  as  negligently  altered  by  the  company . 
That  is  the  case  of  Western  U.  TOeg,  Co,  ▼. 
i^hoiter^  71  Ga.  760.  With  great  respect  for  the 
high  character  of  that  learned  tribunal,  we  can- 
not approve  the  line  of  reasoning  pursued,  nor 
the  conclusion  therein  reached.  .  .  .  The 
learned  jud^e  delivering  the  opinion  phices  his 
conclusion  io  part  on  the  fact  that  in  England 
the  government  has  charge  of  the  telegraph 
lines,  and  upon  the  idea  that  a  merchant,  or 
business  man,  would  lose  credit  and  commer- 
cial standing  were  he  to  refuse  to  make  good 
to  his  correspondent  the  contract  contained  in 
his  message  as  delivered.  We  cannot  see  how 
the  fact  of  governmental  charge  of  the  tele- 
graph system  can  make  any  difference,  for  in 
this  country  the  sender  is  as  impotent  to  con- 
trol and  direct  the  movements  and  conduct  of 
the  telegraph  company  as  if  it  were  under  the 
government.  .  .  .  Nor  can  we  see  how  the 
commercial  standing  of  the  sender  who  remita 
his  correspondent  to  his  recourse  on  the  tele- 
graph company  for  such  injury  as  may  result 
from  the  erroneous  message  can  be  affected." 
So  the  case  of  Uarruon  v.  Wetiem  U.  Teleg, 
Co.  (Tex.)  10  Am.  &  Ene.  Corp.  (as.  600,  is  a 
case  directly  in  point,  and  stronger  in  its  facts 
for  plaintiff  than  tbis  case.  There  plaintiffs, 
in  Texas,  wired  Latham,  Alexander  &  Co.,  in 
New  York,  to  purchase  100  bales  of  cotton. 
As  delivered,  the  telegram  directed  them  to 
sell  100  bales.  Latham,  Alexander  &  Co.  sold 
without  plaintiff's  knowing  anything  of  the 
error,  and  a  loss  resulted  of  $120.50,  which 
later,  on  settlement  with  Latham,  Alexander 
&  Co. ,  plaintiffs  paid,  claiming  thev  were  com- 
pelled to  pay.  The  court  says:  'The  mistake 
which  occasioned  the  loss  .  .  .  was  a  mistake 
of  the  telegraph  company,  and  not  of  plaintiffs, 
and  plaintiffs  were  not  bound  to  pay  or  nuike 
good  said  loaa  to  Latham,  Alexander  &  Co. 


and  if  they  made  such  payment,  were  not  re- 
sponsible or  liable  therefor:  they  could  not 
hold  the  company  liable  over  to  them  for  re- 
payment." This,  too.  in  a  case  where  the  loss 
had  been  sustained  without  knowledge  on 
plaintiff's  part  of  the  error.  To  the  same  ef- 
fect are  Benkle  v.  Pap«, Allen. Teleg. Cas.  p.  567, 
and  Verdin  v.  Robertson,  Id.  697.  It  is  not 
necessary  to  go  so  far,  and  we  express  no  opin- 
ion as  to  what  would  be  the  law  had  plaintiff 
here  not  known,  before  be  acted,  all  aboat  the 
mistake.  In  Pepper's  Cam  and  ShoUefs  Case 
the  goods  had  been  shipped  to  the  place  of 
residence  of  the  sendee,  and  toss  to  some  ex- 
tent was  inevitable  to  the  sendee.  As  held  in 
Pepper's  Case,  it  was  the  plaintiff's  duty,  in 
view  of  all  the  circumstances,  to  make  the  loss 
as  small  as  possible,  and  that  be  could  then  re- 
cover for  such  loss,  as  being  himself  to  that 
extent — ^a  loss  thus  legally  sustained — the  in- 
jured party.  Mr.  Gray  correctly  remarks 
(Communication  by  Telegraph,  p  185.  note) 
that  Shotter's  Cam  put  the  liability  upon  a 
**moral  and  not  a  legal,  ground."  Here  ap- 
pellant had  shipped  no  goods,  had  incurred  no 
legal  liability,  had  merely  to  refuse  to  comply 
with  the  terms  of  a  contract  he  had  never 
made,  and  remit  Appleton,  Dickson  &  Co.  to 
their  adequate  remedy  against  the  company. 
His  payment  was  voluntary  and  gratuitous, 
and  cannot,  on  any  sound  or  just  principle, 
create  for  him  a  cause  of  action  where  none 
existed  prior  to  such  voluntary  payment.  The 
declaration  in  this  case  recognizes  ihe  fact  that 
plaintiff  would  have  to  be  legally  bound  to  Ap- 
pleton, Dickson  &  Co.,  and  alleges  that  plain- 
tiff was  soliound.  Appellant,  in  his  testimony, 
says:  "There  was  no  agreement  that  they  (Ap- 
pleton, Dickson  &  Co.)  could  or  could  not  en- 
force a  contract  with  us  to  deliver  cotton 
where  there  was  a  mistake  in  a  teles  ram. 
That  is  a  mere  business  obligation,  and  we 
bad  to  fulfil  or  lose  our  credit.  It  was  a  moral 
sentiment.  It  was  to  our  interest  to  do  it." 
Under  ihe  view  we  have  taken,  it  becomes  un- 
necessary to  consider  the  stipulations  in  the 
telegram,  nor  section  195  of  the  Constitution. 
f he  judgment  is  affirnted. 

Coopert  Ch.  J.,  dissenta. 
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*!•   A  demmnrer  to  %  pleading  admits  the 
truth  of  the  facts  well  pleaded,  for  the  purpose 

•Headootes  by  Raoav,  G. 

NoTB.— For  power  to  compel  oorporatlon  to  fur- 
nish water  supply  to  indlviduaU  see  note  to  Rusb- 
ville  T.  Rusbville  Nat.  Oas  Go.  (Ind.)  15  L.  R.  A.  8S1; 
also  Wood  V.  Auburn  (lie.)  28  L.  R.  A.  878. 
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of  determinlnfr  their  suflBotency  as  a  oause  of  a^ 
tioD  or  defense,  but  it  does  not  admit  the  correct* 
ness  of  the  conclusions  of  law  drawn  therefrom 
by  the  pleader. 

2»  A  priwate  eorporatton  whieh  pro- 
curoa  fk*oiii  a  mimleipal  eorporatton  a 
firanchlae  for  supplying  the  latter  and  its  In- 
habitants with  water,  and  by  virtue  of  which 
franohise  it  la  permitted  to  and  does  use  the 
streets  and  alleys  of  such  muoicipal  oorpora- 
tiOD  in  the  carrylnsr  on  of  Its  busiaess,  becomes 
thereby  affected  with  a  public  use,  and  assumes 
a  public  duty.  That  duty  Is  to  furnish  water  at 
reasonable  rates  to  all  the  inhabitants  of  the  mu- 
nicipal oorporatlon,  and  to  charge  eaob  iuhablt- 
aot,  for    water  furnished,  the  same  prlen  t* 
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oharget  OTery  otber  tnhabitant  for  the  same  aerv* 
loe  under  the  iame  or  similar  oondidoDS. 

8.  Such  a  oorporaiton  bas  a  r%ht  to 
adopt  all  siii^  ralos  for  itB  convenlenoe 
SDd  security  as  are  reasonable  and  Just,  and  to 
decline  to  furnish  water  to  any  Inhabitant  who 
refuses  to  comply  with  such  reasonable  rules. 

4«  For  siioh  a  rule  to  be  valid  aad  en- 
forceable»  it'must^  in  itself,  be  lawful  and 
Just,  and  must  not  be  discriminatory  in  its  nature. 

6«  A  rule  of  a  prlwato  oorporation  en- 
fl^aiT^d  in  sapplTiiiir  a  eity  and  its  in- 
habitants witb  water  in  pursuance  of  a 
franchise  jrranted  by  such  dty  provided:  ^' Water 
rents  will  be  due  and  payable  on  the  first  days  of 
January  and  July  of  each  year,  in  advance,  at  the 
company's  office.  .  .  .  If  not  paid  within  thirty 
days  after  they  fall  due,  the  water  will  be  turned 
off,  and  not  turned  on  again  until  all  back  rents 
are  paid,  Indudinir  a  chanre  of  $1  for  turning 
the  water  off  and  on.**  HeUU  that  so  much  of 
said  rule  as  required  a  patron  in  default  fo^  water 
rents  to  pay  |1  as  a  condition  precedent  to  his 
right  to  again  be  furnished  with  water  was  un* 
reasonable  and  discriminatory  and  void. 

6*  A  patron  of  mieh  corporation  fklled 
to  pay  his  water  rent  on  July  L  His 
default  continued  to  August  17,  when  the  cor- 
poration  shut  the  water  off  from  the  patron's 
premises.  August  18  the  patron  tendered  the 
corporation  the  water  rent  fixed  by  its  rulea 
from  July  1  to  DecemlMr  81.  and  requested  that 
the  water  might  again  be  turned  on,  but  refused 
to  pay  the  $1  required  by  the  rule  for  turn- 
ing on  and  off  the  water.  Held.  (1)  that  the 
corporation  would  be  compelled,  by  mandamus, 
to  turn  the  water  on  the  patron's  premisef«;  (2) 
that  the  inability  of  the  oorporation  to  collect 
the  91  from  the  patron  by  the  ordinary  process 
of  law,  because  of  the  hitter's  insolvency,  af- 
forded no  excuse  to  the  oorporation  for  not  sup- 
plying the  patron  with  water. 

7*  State  ▼•  Nebraska  Teleph.  Co.  17  Neb. 
126, 62  Am.  Kep.  404,  followed  and  reafllrmed, 

(October  IS,  180B.) 

ERROK  to  the  District  Court  for  Douglas 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  a  mandamus  proceeding  to  compel 
defendant  to  furnish  relator  with  water  for  use 
at  his  residence.    AJflmud. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

J/eMTt.  (Connell  Ih  Iwes  for  plaintiff  in 
€rror. 

Mr,  Charles  A.  Gosst  for  defendant  in 
error: 

A  demurrer  admits  the  truth  of  such  facts  as 
are  issuable  and  well  pleaded;  but  it  does  not 
admit  the  conclusions  which  counsel  may 
choose  to  draw  therefrom. 

Branham  ▼.  San  Jo§e,  24  Cal.  685;  Smith  v. 
Eenry  County,  15  Iowa,  885;  Origgi  v.  Si, 
Paul,  9  Minn.  246;  Bliss.  Code  PI.  2d  ed.  418. 

The  courts  reserve  the  right  to  say.  in  any 
particular  case,  whether  or  not  the  rules  are 
reasonable. 

Shiroa  v.  Ewing,  48  Kan.  170;  Shepard  v. 
Militavkee  Gaslight  Co,  6  Wis.  589.  70  Am. 
Dec.  479;  11  Wte.  284,  15  WU.  818,  82  Am. 
Dec.  679. 

When  a  dispute  arises  between  a  gas  company 
and  a  consumer,  the  latter  is  entitled  to  have 
his  rights  investigated  by  the  courts,  and  in 
8UL.K.A. 


such  case  an  injunction  will  be  mnted  to  pre- 
vent the  cutting  off  of  the  supply  of  gas  until 
the  cause  can  be  tried. 

Sirkla  v.  Mahattan  Qadight  Go.  64  How. 
Pr.  88. 
The  Webster  Telephone  Case  is  in  point 
State  ▼.  Nebraska  TeU^  Co,  17  Neb.  126,  62 
Am.  Bep.  404. 


_        C,  filed  the  following  oirinion: 
The  state  of  Nebraska,  upon  the  relation  of 
W.  L  Walker,  filed  an  application  in  the  dis- 
trict  court  or   Douglas  county  against  the 
American  Waterworks  Company  (hereinafter 
called  the  "water  company")  for  a  peremptory 
writ  of  mandamus  to  comjiel  the  water  com- 
pany to  furnish  the  relator  water  for  use  at  his 
residence  in  the  city  of  Omaha.    The  relator 
alleged  in  his  application  that  the  water  com- 
pany was  a  oorporation  doing  business  in  the 
city  of  Omaha;  that  it  was  a  common  carrier 
and  furnisher  of  water  to  the  city  of  Omaha 
and  its  inhabitants;  that  it  had  secured  a  fran- 
chise from  the  city,  in  and  by  which  it  bad  the 
right   to  use  the  streets,  alleys,  and  public 
grounds  thereof  for  laying  its  water  mains  and 
erecting  its  hydrants;  that  it  was  in  the  poeses- 
sion  and  use  of  the  streets  and  alleys  of  said 
city  for  the  purpose  of  supplving  said  city  and 
its  inhabitants  with  water;  that  the  relator  oc- 
cupied a  dwelling  on  Davenport  street,  in  said 
city,  near  which  dwelling  the  water  company 
had  a  water  main;  that  the  water  company  bad 
furnished  him  water  at  his  premises  since  the 
10th  of  February,  1890,  at  the  rate  charged  by 
the  water  company,  of  $11  per  year:  that  he 
had  always  paid  his  water  rents  promptly  on 
tlie  1st  days  of  January  and  July  in  each  year, 
as  required  by  the  rules  of  the  company  until 
the  1st  day  of  July,  1891;  that  his  water  rents 
were  paid  up  to  the  last  day  mentioned;  that 
on  said  date  there  became  due  to  the  water 
company  $5.50,  being  the  water  rents  from 
that  date  to  the  Ist  day  of  January,  1892; 
that  he  was  absent  from  home  on  the  Ist  of 
July,  1891,  and  remained  absent  until  about 
the  1st  of  August  of  that  year;  that,  by  reason 
of  the  press  of  business,  he  forgot,  after  bis  re- 
turn, to  pay  his  water  rents,  until  the  17th  d<iy 
of  August,  when  the  water  company  shut  the 
water  off  from  his  residence;  that  on  the  18th 
of  August  he  went  to  the  office  of  the  water 
conipany,  in  the  city  of  Omaha,  and  tendered 
it  the  rent  from  the  first  day  of  July,  1891,  to 
the  Ist  day  of  January,  1892,  and  requested 
the  water  company  to  turn  on  the  water  at  his 
residence;  and  that  the  water  company  refused 
to  do  so.    The  answer  of  the  water  company 
to  the  relator's  application,  so  far  as  material 
here,  alleged  that  the  relator  had  actual  notice 
of  the  rules  and  regulations  of  the  water  com- 
pany; that  these  rules  were  reasonable;  that 
they  were  proper  and  necessary  for  carrying 
on  its  business  and  supplying  water  to  its  cus- 
tomers, and  were  enforced  against  all  citizens 
and  customers  alike;  that  among  such  rules 
and  regulations  was  the  following:    "Water 
rents  will  be  due  and  payable  on  tSe  first  days 
of  January  and  July  of  each  year,  in  advance, 
at  the  company's  office.    ...    If  not  paid 
within  thirty  days  after  they  fall  doe,  the  wa- 
ter will  be  turned  off,  and  not  turned  on  again 
until  all  back  rents  and  charges  are  paid,  io 
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cladlng  a  cbaTge  of  tl  for  turnloff  the  wnter 
off  and  od:"  that  tbe  relator  refused  to  comply 
with  this  rule  by  paying  the  sum  of  $1,  as  re- 
quired by  it,  for  turning  the  water  off  and  on 
at  bis  premises;  and  that  relator  was  insol Tent. 
The  relator  submitted  a  demurrer  to  this  an- 
swer, which  the  district  court  sustained,  and 
issued  the  writ  prayed  for. 

1.  It  is  insisted  that  the  Judgment  of  the  dis- 
trict court  is  wrong  because  the  answer  alleges, 
and  tbe  demurrer  admits,  that  the  charge  of 
91  demanded  of  relator  for  turning  off  and 
on  the  water  was  a  reasonable  charge;  that  the 
rule  itself  was  reasonable  and  proper,  and 
necessary  to  the  carrying  on  of  respondent's 
business;  and  that  relator  was  insolvent.  But 
we  are  of  opinion  that  all  these  averments  of 
the  answer,  except  the  one  as  to  the  insolvency 
of  the  relator,  are  mere  conclusions  of  law. 
"A  demurrer  to  a  pleading  admits  the  truth  of 
the  facts  well  pleaded,  for  the  purpose  of  de- 
termining their  suflSclency  as  a  cause  of  action 
or  defense,  but  it  does  not  admit  the  correct- 
ness of  the  conclusions  of  law  therein  set  out." 
Smith  V.  ffenrff  Omntv,  16  Iowa,  885;  Bf-an- 
ham  V.  San  Joti,  24  Cal.  685. 

3.  The  allegation  in  the  answer  that  the  re- 
lator was  insolvent,  we  think,  tendered  an  im- 
material issue,  as  will  be  seen  further  on. 

8.  The  water  company,  though  a  private 
corporation,  by  yirtue  of  the  franchise  granted 
it  by  the  city  of  Omaha,  and  its  user  of  such 
franchise,  became  affected  with  a  public  use. 
By  accepting  such  franchise,  and  entering 
upon  the  business  of  furnishing  water  to  the 
city  and  its  inhabitants,  it  assumed  a  public 
duty.  That  duty  was  to  furnish  water  at  rea- 
flonable  rates  to  all  the  inhabitants  of  the  dty, 
and  to  charfre  each  inhabitant  of  the  city,  for 
water  furnished,  the  same  price  it  charged 
every  other  inhabitant  for  the  like  service  un- 
der the  same  or  similar  conditions.  WiUiams 
T.  Mutual  Goi  Co,  62  Mich.  499,  60  Am.  Rep. 
S66;  Shepard  v.  Milwaukee  Qa$  Light  Co.  6 
Wi9.  689.  70  Am.  Dec.  479.  And  we  have  no 
doubt  but  that  the  water  company  had  and  has 
IhA  right  to  prescribe  all  such  rules  and  regula- 
tions for  its  convenience  and  security  as  are  rea- 
sonable and  just;  and  to  refuse  to  furnish  water 
to  any  inhabitant  who  refuses  to  comply  with 
such  reasonable  rules  and  regulations.  But 
such  rules  must  be  reasonable,  just,  lawful, 
and  not  discriminatory.  Shepard  v.  Mtltoavkee 
Oae  Light  Co,  $»pra.  Is  the  rule  pleaded  by 
tbe  respondent  in  its  answer  a  reasonable  and 
valid  one,  with  which  relator  must  have  com- 
plied, as  a  condition  precedent  to  his  right  to 
compel  respondent  to  furnish  him  water?  It 
is  to  be  observed  that  the  rule  provides  that,  if 
default  shall  be  made  in  the  payment  of  water 
rents,  the  water  shall  be  turned  off,  and  that  it 
will  not  be  asain  turned  on  until  two  things 
are  done:  First,  all  back  rents  and  charges 
paid;  second,  the  payment  of  $1  extra  for 
turning  off  and  on  the  water.  As  the  relator 
in  this  case  tendered  to  the  respondent  the 
water  rents  from  the  1st  of  July,  1891.  to 
the  Ist  of  January,  1892,  the  question 
whether  that  part  of  the  rule  requiring  one  in 
default  for  water  rents  to  pay  such  rents,  as  a 
condition  precedent  to  his  right  to  have  the 
water  turned  on  again,  is  not  necessarily  in- 
volved in  this  case.    The  precise  inquiry  here 
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Is  whether  that  part  of  the  rule  Is  reasonable 
which  requires  one  in  default  for  water  rents, 
in  order  to  procure  tlie  use  of  water,  to  pay  this 
charge  or  penalty  of  $1.  To  be  valid  and  en- 
forceable, it  must,  in  Itself,  be  lawful  and  rea- 
sonable and  just,  and  it  must  not  discriminate 
between  persons  similarly  situated.  The  rea- 
sonableness and  validity  of  the  rules  of  private 
corporations  which  had  assumed  tbe  perform- 
ance of  public  duties,  or  by  reason  of  the  ac- 
ceptance of  franchises,  and  engaging  in  the 
business  of  serving  the  public  by  supplying  it 
with  water,  gas,  etc,  had  thereby  become 
public-service  corporations,  have  been  fre* 
quently  before  the  courts;  but,  so  far  as  we 
know,  no  court  has  suggested  a  test  for  deter- 
mining whether  or  not  the  rules  of  such  a  cor- 
poration are  reasonable.  In  Taeoma  Botd  Co. 
V.  Taeoma  Light  d  W,  Go.  Z  Wash.  816,  14  L. 
R.  A.  969,  28  Pac.  Rep.  617,  it  is  said  in  the 
syllabus:  "A  rule  of  a  water  company  which 
requires  water  rates  to  be  paid  quarterly,  adds 
a  penalty  of  6  per  cent  in  case  of  default  of 
payment  for  ten  days,  and  provides  that  after 
a  default  for  fifteen  days  the  water  shall  be 
shut  off  from  the  premises,  is  a  reasonable 
regulation."  In  WiUiame  ▼.  Mutual  Oae  Ce^ 
(Mich.)  18  N.  W.  Rep.  886,  it  was  held:  **The 
requirement  of  a  deposit  of  money  to  guarantee 
the  payment  of  the  price  of  the  gas  used  is  not 
an  unreasonable  one,  and  the  company  may 
discontinue  furnishing  theoas  unless  complied 
with."  In  Shirae  v.  Bwing,  48  Kan.  170.  il 
was  held  that  "a  role  of  a  water  company^ 
givinjp  it  the  right  to  shut  off  water  from  the 
premises  of  a  consumer  who  wastes  it,  is  rea- 
sonable." In  FMj4e  y.  Manhattan  Oae  Light 
Co,  46  Barb.  186,  the  right  of  a  gas  company 
to  refuse  to  furnish  a  customer  with  gas  until 
he  paid  his  past-due  gas  bills  was  affirmed,  la 
Smpard  ▼.  Milwaukee  Oae  Light  Oo,  eupra, 
the  reasonableness  of  several  rules  of  the  gas 
company  was  considered.  The  ninth  rule  au- 
thorized tbe  company,  by  its  inspector,  to  have 
free  access,  at  all  times,  to  buildings  and  dwell- 
ings, to  examine  the  whole  apparatus,  and  for 
the  removal  of  the  meter  and  service  pipe. 
The  court  said:  '  'This  regulation  is  too  general 
and  cannot  be  upheld,  or  at  least  a  party  can- 
not be  required  to  subscribe  to  it,  to  entitle  him 
to  be  furnished  with  gas."  Rule  14  provided 
that  the  company  should  have  the  right  at  any 
time  to  shut  oil  the  gfSi  if  it  should  find  it 
necessary  to  do  so  to  protect  itself  from  fraud. 
The  court  said:  "Here  the  company  assumea 
the  whole  power  to  decide  upon  the  question 
of  abuse  or  fraud,  either  in  fact  or  anlicipaiion 
without  notice,  without  trial,  of  their  own 
mere  motion.  This  summary  jurisdiction  would 
would  not  be  given  to  any  of  the  judicial  courts 
in  any  case,  mit  upon  the  most  urgent  emer- 
gency. •  .  •  It  is  no  hardship  for  the  company 
to  resort  to  the  same  tribunals,  upon  like  proc- 
ess, for  protection  against  fraud  as  the  law 
provides  for  individuals."  Rule  16  provided 
that,  after  the  admission  of  gas  into  tbe  fittings, 
they  should  not  be  disconnected  or  opened, 
either  for  alteration  or  repairs  or  exteuFions, 
without  a  permit  from  the  company,  which 
might  be  obtained  at  the  company's  office  free  of 
expense, '*and  any  .  .  .  person  who  may  violate 
this  regulation  will  be  held  liable  to  pay  treble 
the  amount  of  damages  occasioned  thereby." 
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Tbc  court  said:  "It  is  not  to  be  allowed  tbat 
the  gas  company  can  impose  penalties  in  this 
way,  or  make  the  submission  to  such  penalties 
a  condition  precedent  to  the  right  of  the  citi- 
zen to  be  furnished  with  gas.  It  is  singular 
if  the  legislature  has  given  to  the  f^as  company 
the  right  to  inbibit  the  citizen  from  altering 
the  arrangement  of  his  gas  apparatus  in  his 
dwelling  without  its  assent  first  had  and  ob- 
tained, or  from  extending  tbe  same;  and  still 
more  singular  that  the  company  should  claim 
the  sovereign  right  to  inflict  penalties  upon 
him  for  doinsr  so."  In  Oas  Light  Co,  of  BalU- 
more  v,  CoUiday,  25  Md.  1,  it. was  held  tbat  the 
gas  company  could  not  refuse  to  furnish  gas 
to  a  person  because  he  refused  to  pay  a  former 
gas  bill,  or  a  bill  contracted  for  gas  used  on 
other  premises.  See  Lloyd  y,  Wdthington  Gas 
Light  Co.  1  Mackey.  881;  Ji'eio  OrUam  Gai 
Light  Bkg,  Co.  ▼.  Paulding,  12  Rob.  (La.)  878. 
In  Sickles  v.  Manhattan  Gas-Light  Co,  64  How. 
Pr.  88,  a  dispute  arose  between  the  gas  com- 
pany and  the  consumer;  and  it  was  held  that 
tbe  latter  was  entitled  to  have  his  rights  inves- 
tigated by  tbe  courts,  and  that  the  company 
would  be  enjoined  from  cutting  off  tbe  gas 
until  a  trial  of  the  case  could  be  had.  In  B/oek- 
land  Water  Co,  v.  Adams^  84  Me.  472,  a  rule 
of  the  water  company  provided  that  users  of 
water  should  be  liable  to  pay  rent  for  the  whole 
year,  whether  they  actually  used  it  for  tbat 
length  of  time  or  not,  and  the  payments  for 
water  should  be  made  yearly  in  advance;  and 
this  rule  was  held  to  be  unreasonable  and  void. 
In  State  v.  Nebraska  Teleph.  Co,  17  Neb.  126, 
52  Am.  Rep.  404:  ''During  the  year  1888. 
Webster  had  a  telephone  in  his  office,  but  the 
telephone  company,  for  some  reason,  neglected 
to  furnish  him  a  list  of  its  subscribers  residing 
in  the  city  of  Lincoln,  and  other  cities  and 
villages  reached  by  its  telephone  lines.  When 
Webster's  telephone  rent  became  due,  he  re- 
fused to  pay  for  tbat  part  of  the  time  he  had 
used  the  telephone,  and  during  which  he  had 
been  deprived  of  the  list  of  subscribers.  A 
dispute  arose  between  Webster  and  tbe  tele- 
phone company  and  the  company  removed  its 
telephone  from  Webster's  office.  Some  time 
after  that,  Webster  requested  the  telephone 
company  to  put  a  telephone  in  his  office,  and 
tendered  the  company  the  sum  charged  its 
regular  subscribers  for  such  work.  It  does 
not  appear  that  Webster  tendered  bis  telephone 
rents  in  advance,  nor  tbat  tbe  rents  were  pay- 
able in  advance,  but  it  appears  from  the  report 
of  the  case  that  Webster  was  financially  able 
io  pay  the  telephone  rents  when  they  matured. 
The  telephone  company  refused  to  put  in  tbe 
telephone,  alleging  that  the  telephone  bad  been 
removed  from  Webster's  office  by  reason  of  bis 
refusal  to  pay  his  rents.  Webster  then  applied 
to  this  court  for  a  mandamus  to  compel  the 
telephone  company  to  furnish  him  a  telephone, 
and  the  court  awarded  the  writ.  The  court 
said:  "It  is  insisted  that  the  conduct  of  the 
relator — the  refusal  of  Webster  to  pay  the  rent 
of  the  telephone  which  bad  been  removed 
from  his  office — now  relieves  respondent 
from  any  obligation  to  furnish  the  telephone. 
We  cannot  see  that  tbe  relations  of  the  parties 
to  eHcb  other  growing  out  of  their  past  trans- 
actions, can  have  any  influence  upon  their 
rigb  ts  and  obligations  in  this  action.    If  relator 
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is  indebted  to  respondent  for  the  use  of  itft 
telephone  the  law  gives  it  an  actuate  remedy 
by  an  action  for  the  amount  due.  If  the  tele- 
phone company  has  become  such  a  public 
servant  as  to  be  subject  to  the  process  of  the 
courts  in  compelling  it  to  discharge  public 
duties,  the  mere  fact  of  a  misunderstanding 
with  those  who  desire  to  receive  its  public 
benefits  will  not,  alone,  relieve  it  from  the  dis- 
charge of  those  duties.  While  either,  or  per- 
haps both,  of  the  parties  may  have  been  in  the 
wrong  so  far  as  the  past  is  concerned,  we  fail 
to  perceive  how  it  can  affect  the  rights  of  the 
parties  to  this  action."  This  case  is  decisive  of 
the  question  under  consideration,  and  also  dis- 
poses of  tbe  issue  of  relator's  insolvency,  ten- 
dered by  the  answer  of  respondent,  in  tbe 
Wdfster  Telephone  Case  respondent  refused  to 
furnish  a  telephone  because  it  alleged  that 
Webster  was  indebted  to  it  for  tbe  rent  of  a 
telephone  previously  furnished  to  and  used  by 
him,  and  which  had  been  removed  because  of 
his  failure  to  pay  the  rent.  In  the  case  at  bar 
the  water  company  refused  to  furnish  relator 
water  because  it  alleged  that  the  relator  waa 
indebted  to  it  for  having  turned  off  the  water 
from  his  premises  while  he  was  in  default  in 
paying  his  water  rent.  The  cost  and  expense 
of  turning  off  and  on  the  water  for  a  patron 
enters  into,  and  forms  a  part  of,  the  semian- 
nual water  rent  paid  in  advance  by  such  patron 
under  the  rules  of  the  company.  It  would  be 
unjust  to  permit  the  water  company  to  exact 
payment  for  this  service  a  second  Ume.  Ad 
enforcement  of  the  rule  would  compel  a  citizea 
who  had  once  made  a  default  in  his  water  rent^ 
though  he  afterwards  paid  all  such  Tents,  to 
pay  a  greater  price  or  rate  for  water  than  that 
paid  by  another  citizen  for  the  same  water 
under  the  same  conditions. 

We  reach  the  conclusion  that  the  respondent 
in  this  case  has  shown  no  sufficient  excuse  for 
not  furnishing  the  relatx>r  with  water,  and  that 
the  rule  invoked  by  it  to  stay  the  process  of 
tbe  courts  is  unreasonable  and  discriminatory 
in  its  nature,  and  therefore  void. 

T?ie  judgment  of  the  District  Court  is  affirmtd^ 

Irvine»  C,  did  not  sit. 

Petition  for  rehearing  denied  January  10» 
1896. 


Barney  McGINN,  Ptff,  in  Ehr., 
BTATE  of  Nebraska. 
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*  1  •   The  term  ''calendar  month**  is  used  In 

seotion  24,  article  8,  of  tbe  Constitution  In  the 
aense  in  which  it  was  understood  prior  to  the 
adoption  of  tbat  instrument. 

2.   The  term  **eaIendarmonth,**whether> 
employed  in  statutes  or  contracts*  and 

*Headnote8  by  Post,  J. 

Note.— As  to  tbe  meaniuR  of  tbe  word  **inontb,'* 
see  aldo  Guaranty  Trust  ft  S.  D.  Co.  v.  Buddinirton 
(Fla.)  12  L.  R.  A  770,  and  note. 

As  to  computation  of  time  in  general,  see  hrfef 
annotation  toPearce  v.  Denver  (Colo.)  6L.  R.  A. 
641;  Kuhn  v.  Brownfleld  (W.  Va.)  11  L.  R.  A«  TOO: 
Merrittv.  Mora(D.aB.  D.Pa.)  UL.B,A.TML 


1885. 


McGoni  T.  Statb. 


iCfl 


■ot  appearing  to  bare  been  used  lo  a  dlffereot 
•  aenee,  denotes  a  period  terminating  with  the  day 
of  the  succeedlDff  month  numerically  oorrespond- 
tng  to  the  day  of  Its  beginning,  lees  one.  If  there 
be  no  corresponding  day  of  the  succeeding 
month,  it  terminates  with  the  last  day  thereof. 

8.  The  provlsicm  of  section  896  of  the 
Code  of  Civli  Procedure,  for  the  exclusion  of 
the  first  day  in  computing  the  time  within  which 
an  act  is  to  be  done,  was  intended  to  establish  a 
uniform  rule,  applicable  alike  to  the  construo- 
tlon  of  statutes  and  to  matters  of  practice. 

4.  The  penalty  for  murder  in  the  first 
degree  ^as.  by  section  8  of  the  Criminal  Code, 
as  originally  adopted,  death  by  hanging.  By  an 
set  approved  April  8,  1886,  passed  without  an 
emergency  clause,  said  section  was  so  amended 
as  to  provide  that  the  penalty  for  the  crime 
therein  denounced  shall  be  death  by  hanging  or 
Imprisonment  for  life,  in  the  discretion  of  the 
Jury.  The  legislature  of  1898  having  adjourned 
on  the  8th  day  of  April  of  that  year,— BelJ,  that 
■Bid  amendment  took  effect  on  the  Mil  day  of 
July  following. 

6.  When  the  defendant  in  a  criminal 
proeeention  is  adjudflred  i^nllty  of  the 

crime  charged,  and  subsequently  procures  a  r»* 
▼ersal  of  the  Judgment  of  conviction  on  account 
of  error  by  the  trial  court,  he  will  be  held  to 
have  waived  his  right  to  object  to  further  prose- 
cution on  the  ground  that  he  has  been  onoe  put 
in  Jeopardy. 

6*  While  the  practice  of  confinin^f 
persons  convicted  of  capital  offenses 

irom  the  date  of  sentence  until  the  day  of  execu- 
tion has  prevailed  from  time  immemorial,  such 
confinement  is  not  a  part  of  the  penalty,  although 
a  neoeawry  incident  thereof,  and  the  power  of 
the  court  tn  that  regard  does  not  rest  upon  any 
positive  provision  of  statute. 

(November  19, 188S.) 


ERROR  to  the  District  Court  for  Douglas 
Countj  to  review  a  judgmeot  convicting 
defendant  of  murder.    Beversed. 

The  facts  are  stated  in  the  opinion. 

MessTM,  Mahoney*  Minahan*  ik  Smith 
and  Estelle  Ih  Hoeppner,  for  plainiiff  Id 
error: 

It  was  the  duty  of  the  jury,  in  the  event  that 
they  should  find  the  defendaDt  guilty  of  mur- 
der'io  the  first  decree,  to  state  in  their  verdict 
whether  the  punish ment  should  be  death  or 
imprisonment  for  life. 

Laws  1893,  chap.  44. 

If  the  act  of  1898  govemg  this  case,  the  pre- 
tended verdict  returned  is  no  verdict  and  can- 
not support  a  sentence. 

Id  the  absence  of  constitutional  or  legislative 
restrictions,  all  laws  take  effect  as  soon  as  they 
are  approved. 

Cooley,  Const.  Lim.  6th  ed.  p.  187. 

Section  24,  article  8,  of  our  Constitution 
provides  that  "oo  act  shall  take  effect  until 
three  calendar  months  after  the  adjournment 
of  the  session  at  which  it  passes,  unless  in  case 
of  an  emergency,  etc." 

The  session  at  which  the  act  of  1898  was 
passed  adjourned  Apiil  8,  1P93,  and  the  act  in 
question  therefore  took  effect  on  the  9th  day  of 
Joly.  1893. 

Glare  v.  Bare,  4  Neb.  131;  1  Bl.  Com.  61;  2 
Bl.  Com.  141;  Afigotti  v.  ColviU,  L.  R  4  C.  P. 
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Div.  283:  Laeon  ▼.  Hooper,  6  T.R.  834;  Bis      . 
Cont.  1^  1389. 

At  the  time  of  the  adoption  of  our  Constitu- 
tion the  term  "month,"  used  alone,  would 
have  been  ambifi^uous,  and  it  was  to  avoid  that 
ambiguity  that  the  phrase  '^calendar  month" 
was  used.  The  ambiguity  pertains,  however, 
wholly  to  the  length  of  the  period  and  not  to 
the  time  when  it  commenced  running. 

The  provision  itself  very  clearly  indicates 
when  Uie  period  should  commence  running. 
It  says,  "three  calendar  months  after  the  ad- 
journment of  the  session."  This  can  only 
mean  three  calendar  months  after  the  day  of 
adjournment. 

French  v.  English,  7  Neb.  124;  Boesink  v. 
Barnett,  8  Neb.  146;  Glore  v.  Hare,  4  Neb. 
181;  Brown  v.  WiUiams,  84  Neb.  876;  NoruY. 
Miller,  20  Neb.  98;  Snyder  ▼.  Warren,  2  Cow. 
618,  14  Am.  Dec.  619;  Qroee  v.  Fowler,  21  Cal. 
893;  Savinge  db  L.  Soe.  v.  Thompson,  82  Cal. 
847;  Guaranty  Trust  db  8,  D.  Co.  v.  Green  Cove 
Springs  db  M.  B.  Co.  139  U.  8.  187,  36  L.  ed. 
116;  MeGuirer.  Ulrieh,  2  Ahb.  Pr.  28(1856); 
Com.  T.  Maxwell,  27  Pa.  444;  Lester  v.  Gar- 
land, 16  Yes.  Jr.  248;  Hardy  y.  Byte,  9  Barn. 
&C.  603;  Migoiti  v.  ColviU,h.  R  4  C.  P.  Div. 
288;  Cadle  ▼.  BurdiU,  3  T.  R  623;  Toung  v. 
Higgon,  6  Me«>.  «&  W.  49;  Wataon  v.  Blears^  2 
Campb.  294  (1809);  South  Staffordshire  Tram- 
ways Co.  y.  Sickness  db  Aeei,  Amur.  Asso. 
[18911  1  Q.  B.  402;  Baddiffe  y.  Bartholomew 
[1892]  1  Q.  B.  161. 

On  the  29th  of  December  the  court  pro- 
nounced sentence  on  plaintiff  in  error,  by  the 
terms  of  which  he  was  to  be  confined  in  the 
county  jail  of  Douglas  county,  in  solitary  c^- 
flnement  until  the  6th  of  April,  1894.  and  then 
hanged.  Under  that  sentence  he  was  taken  to 
the  Tail  of  Douglas  county  and  kept  in  solitary 
confinement  until  the  following  day,  when  he 
was  brought  into  court,  the  sentence  vacated 
and  a  new  sentence  pronounced,  lizing  his  ex- 
ecution at  a  later  date,  and  his  imprisonment 
St  solitary  confinement  for  a  different  pi'riod. 
This  second  sentence  was  absolutely  without 
authority,  for  the  reason  that  the  punishment 
prescribed  by  the  first  being  partly  borne,  the 
power  of  the  court  over  it  was  exhausted. 

Be  Fuller,  84  Neb.  681;  People  v.  KeUey,  79 
Mich.  820;  People  v.  Meservey,  76  Mich.  223; 
Ex  parte  Lange,  86  U.  S.  18  Wall.  163,  21  L. 
ed.  872;  Be  Jones,  86  Neb.  499:  Pefmley,  Belley, 
suprn;  Slate  y.  Gray,  37  N.  JT  L.  368;  King 
V.  EUis,  6  Barn.  &  C.  395;  Bex  y.  Bourne,  7  Ad. 
&  £1.  68;  Shepherd  y.  Com,  2  Met.  419;  8ter>en$ 
V.  Com.  4  Met.  860:  Christian  v.  Com,  6  Met. 
630:  McDonald  v.  State,  46  Md.  90. 

That  the  judgment  of  December  29,  whereby 
the  prisoner  wss  sentenced  to  be  hanged  on  the 
6th  of  April,  1894.  is  erroneous,  is  not  open  to 
debate.  Section  603  of  the  Criminal  Code  con- 
tains the  following  provision:  "When  any  such 
conviction  is  of  an  offense  the  punishment 
whereof  is  capital,  at  least  100  days  shall  in- 
tervene between  the  date  of  such  sentence  and 
judgment,  and  the  day  appointed  for  the  exe- 
cution thereof."  The  sentence  pronounced 
gave  the  prisoner  but  97  days  intervening  be- 
tween the  day  of  sentence  and  the  date  fixed 
for  execution. 

This  error  did  not  occur  during  the  trial;  It 
was  an  error  in  the  pronouncing  of  the  jndg- 
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meni  Itself.  A  new  trial*  therefors,  could  not 
cure  if.  - 

King  y.  ElU$y  S  Bsni.  &  C.  895;  Bob  v.  Ken- 
ioortfty,  1  Dura.  A  C.  711;  Bex  t.  Bourne,  7 
Ad.  &  El.  58  (1887);  Shepherd  v.  Com,  3  Met. 
419  (1841);  Stevene  y.  Com.  4  Met  860  (1842); 
Chrtetian  y.  Com.  5  Met.  580  (1848);  Peoples. 
Taylor,  8  Deoio,  01;  Shepherd  y.  Pet^,  25  N. 
T.  406;  StaU  y.  Gray,  87  N.  J.  L.  868;  Mo- 
JhnaUL  y.  8iaU,  45  Md.  90. 

Biuce  there  is  no  lesal  verdict  uDder  tbe  law 
in  force  at  tbe  time  of  Ihe  homicide,  tbe  court 
can  have  no  authority  to  pronounce  sentence. 

Plaintiff  In  error  was  informed  against,  was 

S laced  on  trial,  and  was  put  In  Jeopardy  of  his 
fe. 

To  put  bim  on  trial  af^aln  before  another 
lury  would  be  a  second  Jeopardy  unauthorized 
by  the  taw. 

State  y.  Shvchardt,  18  Neb.  454;  Conklin  y. 
State,  26  Neb.  784;  Jaekeon  y.  SUte,  102  Ala. 
76. 

Meeere,  A.8.  Chvrehill*  Attorney  Gkneral, 
GeorM  A.  Day*  and  Geor§^  H.  Hast- 
inicSf  Tor  defendant  in  error: 

Tbe  effect  of  legislation  has  led  to  tbe  com- 
mon use  of  the  word  *' month"  in  tbe  sense  of 
the  calendar  month,  without  the  use  of  the 
word  "calendar." 

The  word  calendar  then  must  haye  been 
used  in  the  Constitution  for  a  different  pur- 
pose than  simply  to  designate  a  solar  .month. 
glThe  purpose  and  Intent  were  that  three 
monrbS'amenuraerated  In- the  calendar  should 
elapse  after  the  month  In  which  the  session  of 
the  legislature  which  passed  the  act  should  ad- 
Jqum. 

See  the  law  dictionaries,  and  11  Am.  &  Eng. 
Enc.  Law,  p.  789;  Boeeink  y.  Barnett,  8  Neb. 
146;  StaU  y.  Bahooek,  22  Neb.  87;  StaU  y.  Tel- 
iatt  Jacket  Silner  Min,  Co.  5  Ney.  480;  SteinU 
y.  Bea.  12  Abb.  Pr.  N.  8.  172:  Guaranty 
Truei  AS.  D.  Co.  y. Buddington,  27  Fla.  2 J 5. 
12  L.  R.  A.  771;  Be  Tyson,  18  Colo.  482,  6  L. 
R  A.  472;  Bonkeudorff  y.  Taylor,  29  U.  8.  4 
Pet.  861,  7  L.  ed.  886. 

WeiKht  should  be  gi^en  tbe  opinion  of  Gen- 
eral Hastings  upon  this  questioo. 

Bishop.  Written  Laws,  ^  85;  United  Statee 
y.  Lytle,  5  McLean,  9;  MaViewe  y.  Shoree,  24 
111.  27;  United  States  y.  Afoore,  95  U.  8.  760, 
25  L.  ed.  688;  Brown  y.  United  StaUe,  118  U. 
8.  568,  28  L.  ed.  1079;  Hahn  y.  United  Statee, 
107  U.  8.  402,  ^7  L.  ed.  527;  Cooper  Mfg.  Co. 
y.  Fergueon,  118  U.  8.  727,  28  L.  ed.  1187; 
Stuart  y.  Ijiird,  5  U.  8.  1  Cranch,  299,  2  L. 
ed.  115;  Peabody  v.  Stark.  16  Wall.  240,  21  L. 
ed.  811;  Atiy.  Uen.  y.  Olaeer,  102  Mich.  896, 
405;  Weetbrook  y.  Miller,  56  Mich.  151;  Malonny 
y.  Mahar,  1  Mich.  26;  Britton  y.  Ferry,  14 
Mich.  58;  Continental  Imp.  Co.  y.  Phdpe.  47 
Mich.  299;  Pease  y.  Peek,  59  U.  8. 18  How.  595, 
16  L.  ed.  518;  Sedgw.  Stat.  &  Const.  L.  214; 
Coutant  y.  People,  11  Wend.  511;  Jackson  y. 
Washington  County,  84  Neb.  688. 

Tbe  error  in  the  first  sentence  occurring  af- 
ter the  trial  would  not  necessitate  a  new  trial. 

The  supreme  court  would  haye  set  aside  the 
sentence  and  remanded  tbe  case  for  sentence. 

StaU  y.  Shea,  95  Mo.  85;  Lacy  y.  State,  15 
Wis.  14;  StaU  y.  S/<au:,  28  Iowa.  816;  StaU  y. 
NiehoUon,  14  La.  Ann.  '^98:  Daniels  v.  Com. 
7  Pa.  871;  Bing  y.  KeniDorthy,  1  Barn.  A  C.  1 
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711;  Beg.  r.  HoUowayj_^  Eng.  L.  ft  Eq.  310; 
Benedict  y.  StaU,  12  Wis.  314;  Beale  y.  Com. 
26  Pa.  11;  P^opU  y.  Biley,  48  Cai.  549;  StaU 
y.  Child.  42  Kan.  611;  State  y.  Bedman,  17 
Iowa,  829;  StaU  y.  Knouse,  88  Iowa,  865; 
StaU  y.  Tweedy,  11  Iowa,  850;  PeopU  y.  OiufeU, 
28  Ca).  456;  Sutdiffe  y.  StaU,  18  Ohio.  469, 
51  Am.  Dec.  459;  Dodge  v.  People,  4  Neb.  220; 
Bohanan  y.  State,  18  Neb.  57,  58  Am  Rep. 
791:  Vaughan  y.  StaU,m  Ala. -65;  Cbitty, 
Crim.  L.  722;  Dodge  y.  P^ple,  4  Neb.  226. 

If  the  latter  sentence  is  yoid  for  want  of 
Jurisdiction  In  the  court,  then  the  sentence 
must  be  set  aside  and  the  prisoner  remanded 
for  sentence,  unless  reversed  and  a  new  trial 
granted  upon  some  other  ground. 

Be  Jones,  85  Neb.  4&9. 

The  sentence  is  yalid. 

State  y.  Tresevant,  20  8.  C.  863,  47  Am.  Rep. 
840;  ^taU  t.  Hoyt,  47  Conn.  54^,  86  Am.  Itepc 
89;    BinOer  y.  Tern'tory,  1  Wyo.  Terr.  112. 

There  is  nothing  In  tbe  statute  requiring  tbe 
party  conyicted  or  murder  In  tbe  first  degree 
to  be  sentenced  to  confinement  at  all. 

The  statute  fixes  no  such  punishment  io 
capital  cases,  and  tbe  retention  of  the  prisoner 
In  the  county  Jail  of  Douglss  county  was  but 
an  incident  io  the  punishment  pronounced  by 
law,  and  formed  no  part  of  tbe  sentence. 

King  y.  Price,  6  East,  828;  King  y.  Leices- 
tershire, 1  Maule  &  8.  442;  PeopU  y.  Sadler,  S 
N.  Y,  Crim.  Rep.  471;  Com.  y.  Weymouth,  2 
Allen,  144,  79  Am.  Dec.  776. 

.  The  record  of  a  court  may  be  changed  or 
amended  at  any  time' during  the  same  term  of 
the  court  in  which  a  Judgment  is  rendered. 

Co.  LitL  260;  Comyns'  Dig.  Title  Beeord.  F; 
Bacon,  Abr.  title.  Sasion*  of  Justices/  2  Gab- 
bett,  Crim.  L.  564;  1  Cbitty,  Crim.  L.  722: 
Beg.  y.  Fitigerald,  1  Salk.  401;  Turner  ir.Ba> 
naby,  2  Balk.  567;  King  y.  Price,  6  East,  827; 
King  y.  Leicestershire,  1  Maule  &  8.  442;  Dar- 
ling V.  Ourney,  2  Dowl.  P.  C.  101. 

Upon  due  proof  that  some  error  has  been 
made  in  drawing  up  the  record,  amendments 
baye  been  aUowai  after  the  final  entry  oi  judg- 
ment and  the  adjournment  of  the  court  for 
the  term. 

Tilden  y.  Johnson,  6  Cush.  854;  Balch  y. 
Shaw,  7  Cush.  282;  Fay  y.  Wemell,  8  Cusli. 
815;  Stickney  y.  Davis,  17  Pick.  169;  Bex  y. 
Fletcher,  Russ.  &  R  C.  C.  58;  Beg,  y.  Fitzger- 
ald, supra;  Com.  y.  FosUr,  122  Masa.  828.  28 
Am.  Rep.  826;  Brown  y.  Bice,  57  Me.  67,  2 
Am.  Rep.  11:  Jobs  y.  StaU,  28  €hi.  235;  Lee  y. 
State.  1^  Ohio  St.  115;  1  Cbitty,  Crim.  L.  722; 
King  y.  Price,  supra;  Ex  parU  Lange,  85  U. 
8.  18  Wall.  168,  21  L.  ed.  872;  Basseity.  United 
States,  76  U.  S.  9  Wall.  88,  19  L.  eii.  548;  Jj/O- 
ler  y.  FinkU,  1  Park.  Crim.  Rep.  374. 

A  court  of  criminal  Jurisdiction  may  yacate 
or  modify  a  Judgment  at  tbe  same  lerna  al 
which  it  is  pronounced,  snd  before  the  sheriff 
has  proceeded  to  execute  it. 

StaU  y.  Bedman,  17  Iowa,  829;  State  y. 
Mead,  4  Blackf.  809,  80  Am.  Dec.  661;  Wriffhi 
y.  State,  5  Ind.  527;  Marshall  v.  Com.  5  Gratt. 
668;  StaU  y.  Moran,  7  lows,  236;  Wileon  y. 
State,  20  Ohio.  26;  Bay  y.  StaU,  15  Ga.  228; 
Webber  y.  StaU,  10  Mo.  4;  State  y.  Sutton.  4 
Qill,  494;  Com.  y.  IJatton,  8  Gratt  628;  Law^ 
rence  y.  PeopU,  2  Dl.  414;  PeopU  y.  OleoU,  % 
Johns.  Cas.  801, 1  Am.  Dec.  168;  Bu  y.  KeUo^ 
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1  Ld.  Bajm.  138»  Holt,  141,  Ck>mb.  406;  Com, 
▼.  Ptrtavil,  4  Lei^h,  696;  8kU$  v.  Duncan,  2 
McCord,  L.  80;  1  Cbilty.Crim.  L.  641;  1  Bishop, 
Crim.  L.  §  673;  State  ▼.  CaUendine,  8  luwa, 
288;  JUx  V.  Humim,  2  Ld.  Raym.  1585;  lUsc 
▼.  Burridffe,  8  P,  Wms.  489;  Dodffe  ▼.  People, 
4  Neb.  220;  Stat^  ▼.  Redman,  17  Iowa,  829; 
iSto^  y.  Enauee,  88  Iowa,  865.  ^ 

Past»  J.,  delivered  |the  opinion  of  the 
court: 

The  plaintiff  in  error,  Barney  McGinn,  was 
at  the  September,  1898,  term  of  the  district 
ooart  for  Douglas  county  adjudged  guilty  of 
the  crime  of  murder  in  the  first  degree,  which 
judgment  has  been  removed  into  this  court  for 
review  by  means  of  a  petition  in  error,  to 
which  further  reference  will  hereafter  be  made. 
The  prisoner  is  by  the  information  charged 
with  feloniously  and  maliciously  wounding 
with  intent  to  kill  one  Edward  McKenna,  on 
the  29th  day  of  July.  1898,  from  which  he, 
the  said  McKenna,  died  two  days  later,  on  the 
81st  day  of  July.  It  is  unnecessary  to  exam- 
ine at  length  the  evidence  adduced  in  support 
of  the  allegations  of  the  information.  It  is 
suflBcient  for  the  purpose  of  this  investigation 
that  the  dates  of  the  assault  and  the  death  of 
the  deceased  were  proved  as  charged  by  the 
state.  The  Jury,  at  the  close  of  the  trial,  re- 
turned a  general  verdict  of  murder  in  the  first 
degree,  vnthout  assessing  the  penalty  therefor, 
to  which  exception  was  taken  both  by  way  of 
motion  for  a  new  trial  and  in  arrest  of  Judg- 
ment, and  which  suggests  the  first  questions 
presented  for  our  consideration.  Prior  to  the 
act  approved  April  8.  1898,  entitled  "An  Act 
to  Amend  Section  Three  (8)  of  the  Criminal 
Code  .  .  .  ,"  the  only  penalty  for  murder 
in  the  first  degree  was  death  by  hanring.  But 
by  section  1  of  the  act  above  mentioned,  sec- 
tu>n  8  of  the  Criminal  Code  was  so  amended 
as  to  resd  thus:  *' And  upon  conviction  thereof 
■hall  suffer  death  or  shall  be  imprisoned  in  the 
penitentiary  during  life,  in  the  discretion  of 
the  jury."  By  section  2  of  said  act  the  oriffi- 
nal  section  is  repealed,  with  a  saving  clause  In 
the  following  language:  "Provided,  however, 
that  such  repeal  shall  not  be  construed  to  apply 
to  any  offenses  committed  prior  to  the  taking 
effect  of  this  act  nor  shall  the  same  affect  any 
convictions  or  prosecutions  held  under  said 
original  section."  Sees.  Laws  1898,  p.  886, 
chnp.  44,  g  2.  The  contention  of  counsel  for  the 
prisoner  is  that  the  act  of  1898  took  effect  pre- 
vious to  the  date  charged  in  the  information; 
hence  the  district  court  should  have  required 
the  Jury  to  fix  the  penalty,  and  that  it  accord- 
ingly erred  in  receiving  the  verdict  over  their 
objections.  The  constitutional  provision  which 
bears  upon  the  subject  is  found  in  section  24 
of  article  8,  as  follows:  *'No  act  diall  take  ef- 
fect until  three  calendar  months  after  the 
adioumment  of  the  session  at  which  it  passed, 
unless  in  case  of  emergency,  to  be  expressed 
in  the  preamble  or  body  of  the  act,  the  ieirisla- 
tare  shall  by  a  vote  of  two  thirds  of  all  the 
members  elected  to  each  House  otherwise  di- 
rect." The  twenty-third  session  of  the  legis- 
lature adjourned  on  the  day  the  act  in  question 
was  approved,  to  wit,  April  8,  1893;  therefore 
the  precise  question  presented  is.  When  did 
the  ooDfltitouoDal  period  of  three  calendar 
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months  after  the  adjoummept  of  that  seesioo 
terminate?  The  term"  month,"  at  common  law, 
whether  employed  in  statutes  or  contracts,  un* 
less  a  different  meaning  was  apparent  from 
the  context,  was  held  to  mean  a  lunar  month 
of  twenty-eight  days,  except  in  ecclesiastical 
affairs  and  as  applicable  to  commercial  pa- 
per. 8  Bl.  Com.  141;  Bishop,  Cont.  $^  1889; 
MiffoOi  v.  Oohm,  L.  R  4  C.  P.  Div.  288;  La- 
eon  v.  Hooper,  6  T.  R  224;  ChuTchUl  v.  Met- 
chants  Bank,  19  Pick.  582;  Guaranty  Trust  A 
8,  D.  Co.  v.  Oreen  Cove  Springe  A  M,  R.  Co, 
189  U.  S.  187,  85  L.  ed.  116.  In  this  country 
many  of  the  earlier  cases  follow  the  rule  of 
the  common  law.  Vide  BUU^e  Case,  8  X.  J.  L. 
286;  Loring  v.  BaUing,  15  Johns.  119;  Staeh- 
houm  V.  Baleey,  8  Johns.  Ch.  74;  Redmond  y. 
Olover,  Dudley  (Ga.)  107.  Later  cases  have, 
as  a  rule,  construed  the  word  "month,"  when 
it  does  not  appear  to  have  been  used  in  a  differ- 
ent sense,  to  mean  a  calendar  month.  Qlore 
V.  Hare,  4  Neb.  182;  Brown  v.  WiUiams,  84 
Neb.  876,  and  cases  cited.  In  order  to  avoid 
the  confusion  arising  from  conflicting  construc- 
tions of  the  term,  thirty-five  states  and  terri- 
tories have  by  leftlslative  enactment  declared 
the  term  "month,'^  when  used  without  qualifl« 
cation,  to  mean  a  calendar  month;  and  In  Eng- 
land  the  common-law  rule  was  abolished  by 
statute  in  1850  a8  &  14  Vict  chap.  21).  It  U 
said  by  counsel  for  the  prisoner,  referrins  to 
the  facts  of  this  cape,  that  "the  autboritiea 
witlkout  exception  support  our  contention  that 
the  three  calendar  months  should  be  computed 
as  commencing  to  run  on  the  9th  day  of  April 
and  terminating  on  the  8th  day  of  July.'' 
And  as  that  proposition  presents  the  issue  to 
be  determined,  we  will  proceed  to  examine 
some  of  the  cases  cited  as  bearing  upon  the 
subject.  In  Olore  v.  Hare,  supra,  it  was  held 
that  an  appeal  taken  on  the  22d  day  of  August 
from  a  judgment  rendered  February  21  is  not 
within  the  six  months  prescribed  by  the  act 
governing  appeals  to  this  oourt  In  Brown  v. 
Williams,  eupra,  a  note  executed  on  the  2d 
day  of  January  was  held  within  the  exception 
contained  in  section  44  of  the  assignment  law 
(Comp.  Stat.  chap.  6),  being  a  debt  created 
within  nine  calendar  months  previous  to  a 
general  assignment  made  on  the  2d  day  of  Oc- 
tober following.  In  Snyder  v.  Warren,  2  Cow. 
518,  14  Am.  I^.  519,  fifteen  calendar  months 
was  computed  from  August  15, 1822,  to  No- 
vember 15,  1828.  In  McQuire  y.  Ulrieh,  8 
Abb.  Pr.  28,  the  statute  required  one  month's 
notice  to  quit  before  suit  brought.  The  notice 
was  given  April  18  and  it  was  held  that  a  cal- 
endar month  had  intervened  before  the  com- 
mencement of  the  action,  to  wit.  May  25.  In 
Guaranty  Trust  db  S,  D,  Go,  v.  Green  Cove 
Springe  db  M.  B.  Co.  supra,  the  first  publication 
of  notice  was  made  August  9,  the  answer  day 
named  beins  December  1  followiug.  After 
computing  the  time  at  114  days,  the  court  says 
the  time  is  "more  than  four  lunar  months,  but 
eight  days  less  than  four  calendar  months." 

We  now  come  to  a  class  of  cases  having  a 
more  direct  bearing  upon  the  question  at  issue. 
In  Com,  V.  Maxwell,  27  Pa.  444,  the  statute 
provided  that  in  case  of  vacancy  in  the  office 
of  Judge  of  the  common  pleas,  a  successor 
should  be  chosen  "at  the  first  general  election 
which  shall  happen  more  than  three  calendar 
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inoDtbs  after  Ibe  vacancy  shall  occur."  Act 
April  27,  1868,  p.  465.  The  presiding  judge 
died  July  15,1856,  and  the  general  election  for 
that  year  occurred  October  14.  It  was  held 
that  tbe  statutory  period  had  not  intervened, 
and  that  the  respondent,  who  was  chosen  at 
the  election  held  on  the  day  last  mentioned, 
was  not  entitled  to  the  office.  In  Minard  y. 
BurtU,  83  Wis.  267,  we  observe  this  language: 
"It  is  also  said  that  the  notice  was  not  given 
one  calendar  month  before  the  action  was 
commenced;* that,  having  been  given  April  4, 
it  would  not  be  complete  until  June  1.  We 
cannot  adopt  this  view.  If  given  the  proper 
number  of  days  before  action  brought,  as  con- 
tained in  the  calendar  month  in  which  it  was 
given,  as  in  this  case,  it  was  sufficient."  The 
leading  case  of  Letter  v.  Oarland,  16  Ves.  Jr. 
248,  arose  under  the  will  of  Sir  John  Lester, 
providing  that  the  testator's  sister,  Samh  Poin- 
ter, should,  within  six  calendar  months  after 
his  death,  give  security  that  she  would  not  at 
tiny  time  intermarry  with  A,  or  that  in  case 
she  did  so  intermarry,  she  would  within  six 
•calendar  months  thereafter  pay  certain  bequests 
therein  made.  Tbe  testator  died  January  12, 
and  the  security  given  July  12  was  held  to  sat- 
isfy the  requirement  of  the  will.  Qrant,  M.  R, 
saying:  "The  question  is  whether  the  day  of 
8ir  John  Lestei  s  death  is  to  be  included  in  the 
six  months  or  to  be  excluded.  If  the  day  is 
included  she  did  not,  if  it  is  excluded  she  did, 
give  the  required  security  before  the  end  of 
the  last  day  of  the  six  months:  and  therefore 
did  comply  sufficiently  with  the  conditions." 
Bardy  v.  Ryle,  9  Barn.  &  0.  608,  was  an  ac- 
tion against  a  justice  of  the  peace  for  illegally 
detaining  tbe  plaintiff  after  the  expiration  of 
his  term  of  imprisonment.  The  defendant 
relied  upon  a  statute  of  limitations  which  re- 
quired tbe  action  to  be  brought  "within  six 
calendar  months  after  the  act  committed." 
The  court,  after  a  review  of  the  authorities, 
says:  *'The  question  .  .  .  depends  upon 
this:  whether  the  14tb  da^  of  December — the 
last  day  of  the  plaintiff's  imprisonment—is  to 
be  included  or  excluded.  .  .  .  If  it  is  to 
be  included,  the  action  was  not  commenced  in 
time;  if  it  is  to  be  excluded,  it  was."  South 
8ta;ffoT(i8hire  Tramtcays  Oo,  v.  Sickness  d  Aed, 
Astur.  Amo.  [1891]  1  Q  B.  402,  was  an  action 
on  a  policy  of  insurance  for  twelve  calendar 
months  from  November  24, 1888.  It  is  said 
that  November  26,  1887,  was  the  first,  and 
November  24  1888,  the  last  day  covered 
^  the  policy.  And  to  the  same  effect  are 
laung  v.  Bt'ggon,  6  Mees.  &  W.  49;  Watson  v. 
Pears,  2  Campb.  294:  Raddiffe  y.  Bartholo- 
mew [18921  1  Q.  B.  161;  Oross  ▼.  Fowler,  21 
Cal.  893;  aavivgs  A  L,  8oc.  v.  Thompson,  82 
Cal.  347.  But  perhaps  the  most  satisfactory 
of  reported  cases  is  Migotti  v.  ColviU,  L.  R.  4 
C.  P.  Div.  283,  which  was  an  action  against 
the  governor  of  the  Middlesex  house  of  cor- 
rection for  false  imprisonment.  It  apt^ears 
that  the  plaintiff  was  on  the  81st  day  of  Octo- 
ber sentenced  to  imprisonment  for  the  period 
of  one  calendar  month,  and  to  the  further 
term  of  fourteen  days,  to  commence  on  the  ex- 
piration of  the  first  sentence.  The  decision 
turned  upon  the  question  when  the  first  sen- 
tence terminated,  and  Lord  Denman,  after  an 
ezhauaiive  examination  of  the  subject,  oon* 
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eludes  as  follows:  "On  the  whole,  I  am  of 
opinion  that  a  sentence  of  imprisonment  for 
one  calendar  month  passed  on  any  given  day 
of  anv  given  month  is  to  be  held  to  begin  to 
run  from  the  first  moment  of  tbat  day  and  to 
expire  upon  arriving  at  the  first  moment  of 
the  corresponding  day  in  the  succeeding 
month.  If  there  be  no  such  corresponding 
day  by  reason  of  the  succeeding  month  not 
having  so  many  days  as  in  the  pieceding 
month,  then,  by  analogy  to  the  law  established 
in  the  case  of  bills  of  exchange,  I  think  the 
calendar  month  should  be  held  to  expire  at 
the  last  moment  of  its  last  day."  The  other 
judges.  Cotton,  Bramwell,  and  Brett,  concur 
m  separate  opinions;  the  latter  using  the 
following  language:  **I  am  of  opinion  tbat 
the  term  a  'calendar  month'  is  a  legal  and  tech- 
nical term,  and  that  we  are  bound  to  interpret 
its  legal  and  technical  meaning.  The  mean- 
ing of  the  phrase  is  that,  in  computing  time 
by  calendar  months,  the  time  must  be  reckoned 
by  looking  at  the  calendar,  and  not  by  count- 
ins  days;  and  that  one  calendar  month's  im- 

f)risonmeot  is  to  be  calculated  from  the  day  of 
mprisonment  to  the  day  numerically  corre- 
sponding to  that  day  in  the  following  month, 
less  one."  It  is  true  the  precise  question  was 
not  presented  in  every  case  cited,  as  the  same 
result  would,  in  some  instances,  have  been 
reached  by  extending  the  period  to  the  end  of 
the  month.  But  they  are  nevertheless  instruct- 
ive, as  tending  to  sustain  the  assertion  of 
counsel  that  in  no  case  except  in  MtJiard  y. 
Burtis,  supra,  was  the  rule  applied  by  tbe  dis- 
trict court  contended  for.  The  natural  and 
necessary  deduction  from  the  authorities  above 
cited  is  that  the  term  "calendar  month,"  as 
used  in  the  Constitution,  h  ad,  prior  to  tbe 
adoption  of  that  instrument  in  1^6,  received 
a  definite  interpretation,  and  is  to  be  computed, 
not  by  counting  days,  but  by  looking  at 
the  calendar,  and  terminates  with  the  day 
numerically  corresponding  to  the  day  of  its 
commencement,  less  one,  in  the  following 
month;  and  such  is  evidently  tbe  sense  in 
which  it  is  employed  in  the  Constitution. 

The  authorities  are  not,  as  will  be  observed, 
harmonious  upon  the  question  whether  tbe 
first  day — ^in  this  instance,  the  day  of  the  ad- 
journment of  the  legislature — ^is  to  t)e  included 
in  tbe  prescribed  period.  Tbat  question  is, 
however,  not  an  open  one  in  this  state.  In- 
deed, it  is  clear  that  section  895  of  the  Code 
of  Civil  Procedure,  providing  that  "the 
time  within  which  an  act  is  to  be  done  as 
herein  provided  shall  be  computed  by  exclud- 
ing tbe  first  day  and  including  the  last," 
was  intended  to  estat^ish  a  uniform  rale. 
applicable  to  the  construction  of  statutes 
as  well  as  to  matters  of  practice.  MoneU  y. 
TermUiger,  8  Neb.  860;  McGawck  y.  PoUack, 
13  Neb.  585;  Bpeneer  v.  Hang,  45  Minn.  281. 
It  follows  that  the  period  of  three  calendar 
months  after  the  adjournment  of  the  legisla- 
ture of  1898  terminated  at  midnight  of  the  8th 
day  of  July  of  that  year.  It  follows,  too,  tbat 
the  act  amendatory  of  the  Criminal  Code  re- 
lating to  the  penalty  for  murder  in  tbe  firrt 
degree  was  the  law  of  the  state  on  the  29tb  day 
of  July,  and  should  have  governed  in  tbe  trial 
of  this  cause.  The  attorney  general,  boweyer* 
relies  upon  a  practical  conatruction  of  the  pro- 
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TisioD  under  consideration  advene  to  the  yiew 
aboye  stated.  That  contention  has  for  its  basis 
the  opinion  of  Hon.  George  H.  Hastings, 
attorney  general,  in  response  to  an  inquiry  ad- 
dressed to  liim  by  the  secretary  of  state  on 
the  29th  day  of  April,  1891.  We  have  exam- 
ined with  care  the  opinion  referred  to,  but  are 
unable  to  accept  the  conclusion  of  the  learned 
author,  for  reasons  already  appearing.  A 
practicaEd  exposition  of  a  constitutional  pro- 
vision by  the  officers  charged  with  its  execu- 
tion is,  as  said  by  us  in  State  v.  Holeomb,  46 
Neb.  88,  eniitled  to  great  weight,  and  will,  in 
<wse  of  doubt  or  ambiguity,  especially  when 
long  acquiesced  in.  generally  tie  adopted  by 
the  courts.  But  that  rule  can  have  no  appli- 
•cation  to  the  case  at  bar.  There  is  not  alone 
an  absence  of  evidence  tending  to  prove  that 
t!ic  scnstruction  of  the  attorney  general  was 
acquiesced  in  by  the  executive  officers  or  the 
people  of  the  state,  but  it  is  a  fact,  verified  by 
the  records  of  this  court,  and  of  which  we  are 
required  to  take  notice,  that  the  que2*tion  has, 
ever  since  the  date  of  the  opinion  mentioned, 
been  the  subject  of  judicial  controversy. 

Of  the  many  questions  presented  during  the 
able  and  instructive  arguments  with  which  we 
have  been  favored  in  this  case,  it  is  necessary 
to  notice  two  only,  in  addition  to  those  already 
examined,  and  which  are  both  included  in  the 
proposition  that  it  is  our  duty  to  discharge  the 
plaintiff  in  error,  instead  of  remanding  the 
<»use  for  trial  de  novo.  It  is  asserted  by  coun-. 
ael  that  the  plaintiff  has  been  once  in  jjeopardy, 
within  the  meaning  of  the  bill  of  rights,  and 
that  the  trial  then  had  is  a  bar  to  further  pros- 
ecution for  the  crime  charged.  If  the  ques- 
tion were  an  open  one,  to  be  determined  by  the 
application  of  fundamental  principles,  the  ar- 
gument of  counsel  could  not  be  lightly  disre- 
garded. Indeed,  we  can  conceive  of  no  course 
of  reasoning  which  does  not  lead  lo^cally  to 
the  ooncluMon  contended  for.  As  said  by  Mr. 
Bishop  (1  Bishop,  Crim.  L.  1044):  "The  court 
is  the  power  that  brings  the  jeopardy  upon  him 
[the  prisoner];  and,  when  the  Constitution  de- 
•clares  that  this  power  shall  not  put  him  in 
Jeopardy  twice,  it  is  a  mockery  to  say  that  it 
may  bring  him  into  as  many  jeopardies  as  it 
will,  provided  it  violates  the  law  each  time." 
But  the  author,  at  sections  998  and  999  of  the 
«ame  volume,  admits  the  contrary  to  be  the 
firmly  established  rule.  To  attempt  an  exam- 
ination of  the  cases  holdipg  that  the  accused 
in  a  criminal  prosecution,  by  procuring  a  re- 
versal of  the  judgment  of  conviction,  waives 
bis  riffht  to  object  to  a  second  trial  on  the 
ground  that  he  has  been  once  put  in  jeopardy, 
would  be  a  work  of  supererogation.  It  is  suffi- 
cient that  the  (question  has  l)een  definitely  de- 
termined by  this  court  in  Bohanan  v.  State,  18 
Neb.  57,  58  Am.  Rep.  791.  See  also  United 
States  T.  Barman,  68  Fed.  Rep.  473.  The 
other  contention,  that  the  prisoner  should  be 
discharged,  is  based  upon  the  following  facts: 
On  the29tb  day  of  December,  1893,  the  district 
oourt,  on  overruling  ihe  motion  for  anew  trial, 
pronounced-  its  judgment,  by  which  the  pris- 
oner ^as  to  be .  ext-ciited  on  the  6th  day  of 
April  following,  and  in  the  meantime  remain 
in  solitary  confinement  in  the  jail  of  Douglas 
-county.  On  the  next  day,  to  wit,  December 
SOth,  he  was  again  brons^ht  into  court,  and  an 
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order  made  setting  aside  the  judgment  pre- 
viously entered,  and  a  second  sentence  pro- 
nounced, by  which  April  18,  1894.  was  named 
as  the  day  of  execution.  The  second  sentence, 
like  the  first,  provided  that  the  prisoner  should, 
from  the  date  thereof  until  the  day  of  his  exe- 
cution, be  confined  in  the  jail  of  Douglas 
county.  It  is  argued  that  the  second  sentence 
is  not  ipregular  merely,  but  absolutely  void, 
for  the  reason  that  the  punishment  prescribed 
by  the  first  had  been  suffered  in  part  by  the 
prisoner,  and  the  power  of  the  court  over  the 
subject  thereby  exhausted.  In  the  brief  of 
counsel  for  the  prisoner  his  position  is  thus 
tersely  stated :  *  'The  solitary  confinement  im- 
posed upon  the  prisoner  was  as  much  a  part  of 
his  sentence  as  was  his  execution.  The  only 
authority  that  the  sheriff  bad  to  imprison  him 
during  that  day  and  until  called  into  court  the 
following  day  was  the  sentence  pronounced  on 
the  29th  of  December.  All  previous  commit- 
ments had  expired.  Their  purpose  had  been 
served.  The  judgment  and  sentence  of  the 
court  were  the  only  authority  on  which  the  im- 
prisonment could  be  legally  justified  from  the 
29th  to  the  SOtb  of  Decemoer,  and  the  impris- 
onment of  plaintiff  in  error  under  that  sen- 
tence from  the  29th  to  the  80th  of  December 
was  the  infliction  of  a  part  of  the  punishment 
covered  by  the  sentence,  and  a  part,  too,  that 
the  court  had  legal  authority  to  impose.''  That 
argument,  although  plausible,  is  not  convinc- 
ing. The  first  sentence  was,  it  is  conceded, 
irregular,  the  time  intervening  between  the 
date  thereof  and  the  day  of  execution  being 
less  than  100  days,  as  prescribed  by  law.  Crim. 
Code,  §  508.  But,  having  reached  the  conclu- 
sion that  the  verdict  was  also  irregular,  and 
should  have  been  set  aside  on  the  motion  of 
the  prisoner,  the  power  of  the  district  court  to 
correct  its  judgment  in  prosecutions  for  felon- 
ies will  not  now  be  examined.  This  court  in  Re 
FuUer,  34  Neb.  581,  held  that  the  term  of  im- 
prisonment of  one  sentenced  to  the  penitentiary 
runs  from  the  date  of  sentence,  and  not  from 
the  date  of  his  delivery  to  the  warden.  But 
that  was  a  construction  of  section  618  of  the 
Criminal  Code,  and  not  involving  the  question 
now  under  consideration.  It  is  by  section  547 
provided,  in  substance,  that  the  death  penalty 
shall  be  inflicted  in  the  immediate  vicinity  of 
the  jail,  in  an  inclosure  to  be  prepared  under 
the  direction  of  the  sheriff.  Although  the 
confinement  of  the  prisoner  from  the  time  of 
sentence  until  the  day  of  his  execution  is  a 
practice  which  has  prevailed  from  time  im- 
memorial as  a  necessary  incident  to  the  judg- 
ment, it  is,  strictly  speaking,  no  part  thereof, 
and  the  power  of  the  court  in  that  re^rd  does 
not  rest  upon  any  positive  provision  of  statute. 
The  precise  question  appears  to  have  been  sel- 
dom raised,  and  the  cases  cited  cannot  be  said 
to  sustain  the  proposition  contended  for.  In 
People  V.  Me^ertey,  76  Mich.  228,  as  well  aa 
Pe^  v.  Kelley,  79  Mich.  820,  the  sentence 
was  imprisonment  in  the  penitentiary,  and,  in 
accordance  with  the  rule  adopted  by  this 
court  in  Fuller^ »  Gaee,  eupra,  was  held  to 
have  commenced  on  the  day  it  was  imposed. 
In  Re  Tyion,  18  Colo.  482,  6  L.  R.  A.  472,  the 
statute  of  1889  provided  that  all  persons  con- 
victed of  crimes  punishable  hy  death  should  ba 
delivered  to  the  warden  of  te  penitentiary. 
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and  l^  him  )pept  in  solitary  confluement  until 
the  day  of  execution.  The  statute  in  force  at 
the  time  of  the  homicide,  like  ours,  provided 
merely  that  eyery  person  conTicted  of  murder 
in  the  first  degree  should  suffer  death.  Tyson, 
having  been  convicted  of  murder  in  the  first 
degree,  was  delivered  to  the  warden  under  the 
act  of  1889,  whereupon  he  sought  his  dis- 
charxe  by  means  of  a  writ  of  habeas  corpus, 
alleging  that  the  provision  for  solitary  confine- 
ment was  in  the  nature  o(a,Jifx  po8t facto  law. 
In  disposing  of  that  contention  the  court  says: 
"Aside  from  this,  the  defendant  is  imprisoned 
for  the  purpose  only  that  he  may  be  produced  at 
the  time  set  for  his  execution,  the  confinement 
beins  no  part  of  the  punishment,  but  simply  an 
incident  connected  therewith,  referable  to  penal 
administration  as  its  primary  object."  The 
same  statute  was  before  the  Supreme  Court  of 
the  United  States  in  B$  Medley,  184  U.  S.  160, 
88  L.  ed.  885,  where  it  was  held,  but  without 
controverting  the  proposition  that  the  impris- 
onment is  not  a  part  of  the  sentence  proper, 
that  the  provision  therein  for  solitary  confine- 


ment was  in  the  nature  of  an  «p  poHfaeio  law 
as  to  crimes  previously  committed.  We  are 
satisfied  with  the  reasoning  of  the  Colorado 
court,  and  do  not  hesitate  to  adopt  the  con- 
clusion reached  by  it,  so  far  as  applicable  to 
the  facts  of  the  case  before  us. 

Although  it  has  been  our  endeavor  to  exana- 
ine  the  merits  of  the  question  presented,  we 
must  not  k>e  understood  as  conceding  it  to 
be  an  open  one  at  this  time.  We  have,  on  the 
other  hand,  no  reason  to  doubt  the  soundnesa 
of  the  practice  Ions;  prevailing  in  this  state,  by 
which  one  commuted  to  the  penitentiary  is, 
by  procuring  a  reversal  of  the  Judgment  of 
conviction,  considered  to  have  waived  bia 
right  to  insist  that  the  partial  execution  of  the 
sentence  is  a  bar  to  further  prosecution.  And 
such,  while  not  expressly  decided,  logically 
follows  from  the  rule  asserted  in  Bo/ianan  v. 
8taU, 

I7ie Judgment  is  reversed  and  the  cauae  re- 
manded for  further  proceedings  by  the  district 
court. 
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ST.    LOUIS    TRUST    COMPANY  et  al,, 

Appti,, 
e. 

W.  H.  H.  RILEY,  by  Next  Friend. 

(70  Fed.  Bep.  83.) 

Preference  over  a  ntortguf^  deM  in 
respeet  to  the  receiver's  eamini^  oan- 
not  be  ^ven  a  claim  for  damages  caused  by 
neffUfrence  of  a  street-railway  company  before 
the  appoiatment  of  the  receiver,  in  a  suit  to  fore- 
close the  mortgage  on  the  street-railvay  prop- 
erty. 

(September  80, 1896w) 

APPEAL  by  the  representatives  of  the  mort^ 
gage  bondholders  from  an  order  of  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas  rendered  in  the  suit  by  the 
St.  Louis  Trust  Company  et  al,  against  the 
Capital  Street-Railway  Company  et  al,  for  the 
foreclosure  of  certain  mortgages,  which  order 
directed  the  receivers  to  pay  out  of  the  earn- 
ings of  the  propel  ty  in  their  possession  the 
amount  of  a  judgment  which  had  been  recov- 
ered by  petitioner  against  the  owners  of  the 
mortgaged  property.    Bevened, 

The  facts  are  stated  in  the  opinion. 

Before  Caldwell,  Sanborn,  and  Thayer,  Cir- 
cuit Judges. 

Mesers.  U.  H,  Rose,  W.  E.  Heming^ayt 
and  O*  B.  Rose  for  appellants. 

Mr,  William  O.  Wliipple»  for  appellee: 

Being  clearly  within  the  conventional  period 
of  six  months  prior*  to  the  appointment  of  the 


receiver,  this  claim  was  properly  directed  to 
be  paid  out  of  the  earnings  of  the  railroad  dur- 
ing the  receivership. 

Fosdick  V.  SehaU,  99  U.  S.  385, 25  L.  ed.  889; 
Hale  V.  Ph>et,  99  U.  S.  889.  25  L.  ed.  419;  MU^ 
tenberger  v.  Loganeport,  0,  <t  8,W.  R.  Go.  106 
U.  S.  286,  27  L.  ed.  117;  Union  Trust  Co.  v. 
Souther,  107  U.  S.  591.  27  L.  ed.  488;  Burnham 
V.  Bowen,  111  U.  S.  776,  28  L.  ed.  596;  Union 
Trust  06,  V.  lainois  Midland  B.  Co.  117  U.  8. 
484,  29  L.  ed.  968;  Onion  Trust  Co.  v.  M&rK 
son,  125  U.  S.  591.  81  L.  ed.  825;  St.  Louis,  A 
dT.  H.  R.  Co.  V.  Olewland,  O.  0.  dt  I.  R.  Co. 
125  D.  S.  668.  81  L.  ed.  882;  Knedand  y. 
American  Loan  db  T.  Co.  186  U.  S.  89,  34  U 
ed.  879;  Morgan's  L.  A  T.  R  d:  S.  S.  Co,  y. 
Texas  Cent.  B.  Co.  187  U.  S.  171, 84  L.  ed.  625; 
Louisville,  E.  db  St.  L.  R  Co.  v.  WiUon,  138  U. 
S.  501. 84  L.  ed.  1028;  Kneeland  v.  Bass  Foun- 
dry db  M.  Works,  140  U.  S.  592,  85  L.  ed.  548; 
Quiney,  M.  db  P.  R.  Co.  v.  Humphreys,  145  U. 
S.  82.  86  L.  ed.  682;  Thomas  v.  Western  Cur.  Co. 
149  U.  S.  95,  87  L.  ed.  668;  ReDexterviOe  Jiffg. 
d  Boom  Co.  4  Fed.  Rep.  878;  BUes  v.  Case, 
14  Fed.  Rep.  141;  Dow  v.  Memphis  d  L.  R  R 
Co,  20  Fed.  Rep.  260:  Central  Trust  Co.  r. 
Texas  d  St.  L,  B.  Co.  22  Fed.  Rep.  185;  Centrai 
Trust  Co.  y.  East  Tennessee,  V.  £  Q.  B.  Qo.  80 
Fed.  Rep.  898;  Farmeri  Loan  d  T.  Co.  t. 
Kansas  City, W.  dN.W.RCo.^  Fed.  Rep. 
182;  Phirusy  v.  Augusta  d  K,  R.  Co.  68  Fed. 
Rep.  922;  Central  lYust  Co.  v.  Charlotte,  0.  S 
A.  R.  Co,  65  Fed.  Rep.  268;  P^azier  v.  East 
Tennessee,  V.  dO.  R  Co.m  Tenn.  188;  Clay 
V.  East  Tennessee  d  V.  R.  Co,  6  Heisk.421; 
Fbsdick  v.  ScftaU,  99  U.  a  285,  25  L.  ed.  889; 


NOTB.— As  to  reo6iver*s  liability  for  damages 
caused  by  his  negUerent  operatioo  of  road,  see 
note  to  Turner  v.  Cross  (Tex.)  16  L.  R.  A.  26S. 

As  to  power  to  prevent  receiver  of  a  mere  pri- 
80L.R.  A« 


vate  corporation  to  create  liens  on  Its  property* 
Earmers*  Loan  ft  T.  Co.  v.  Grape  Creek  Coal  Co.  (G» 
C.  S.  D.  IlL)  16  U  K.  A.  003,  and  note,  also  Banna  ▼• 
State  Trust  Co.  (C.  a  Aop.  8tli  C)  anU,  SOL 


IMS. 


St.  Loun  Tbdbt  Co.  t.  Rust. 
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GUman  r.IUinoii  d  M.  TdM.  Co.  91  U.  8. 
(M)8,  28  L.  ed.  406;  GalwUon,  R.<SkH.R.  Ch.  ▼. 
Qfwdreif,  78  U.  8.  11  Wail.  459, 20  L.  ed.  199; 
Jhirkhunt  ▼.  Northern  C,  R  Co.  19  Md.  472, 
81  Am.  Dec  648;  EUis  v.  Boston,  H.  db  B.  B,  Co. 
107  Mass.  1. 

EvexT  railroad  mortgagee  takes  subject  to  an 
implied  uoderstandiog  tliat  current  expenses 
are  to  be  paid  out  of  current  income. 

Bumham  y.  Bowen,  111  U.  8.  776.  28  L.  ed. 
596;  GUman  ▼.  IllinoU  di  M.  Tel^.  Co.  and 
Fo9diek  v.  i^aU,  supra;  Hale  ▼.  Frost,  99  U. 
S.  389,  25  L.  ed.  419;  WiUianuon  v.  Waihing- 
ton  Citjf,  V,  M.  A  G,  8,  R.  Co.  88  Gratt  624; 
Gilbert  v.  Washington  City,  F.  M.  dG.a.R  Co. 
83  Gratt.  645. 

It  cannot  be  maintained  that  the  same  policy 
and  doctrine  are  not  equally  applicable  to  street 
railways 

1  Wood,  Railway  Law,  pi  2;  Price  ▼.  State, 
74  Oa.  378;  Katteuberger  ▼.  TMfBo,  90  Tenn. 
238.  18  L.  R  A.  185;  Birmingham  Mineral  H, 
Co.  ▼.  Jacobs,  92  Ala.  187,  12  L.  R.  A.  880; 
Johnson  T.  Low'sviUe  City  R.  Co.  10  Bush,  231; 
8t.  Lotus  BoU  4t  I.  Co.  y.  Donohoe,  8  Mo.  App. 
559;  Brown  v.  Buck,  54  Ark.  453;  Chicago  y. 
Evans,  24  HI.  55;  HestonviUe,  M.  A  F.  Pass.  R 
Co.  y.  Philadelphia,  89  Pa.  219. 

Sanborn*  Circuit  Judge,  deliyered  the 
opinion  of  the  court: 

Is  a  claim  for  damages  caused  by  the  negli- 
gence of  a  street-railway  company,  a  mort- 
gagor, fiye  months  before  a  receiyer  was  ap- 
pointed in  a  suit  to  foreclose  a  mortgage  upon 
its  property  and  income,  entitled  to  be  preferred 
to  the  mortgage  debt  in  payment  out  of  the 
earnings  of  the  railroad  during  the  receiyer- 
ship?  This  is  the  question  presented  in  this 
case.  It  arises  in  this  way.  The  Capital 
Street-Railway  Company,  a  corporation,  which 
owned  and  operated  a  street  railway  in  Litile 
Rook,  in  the  state  of  Arkansas,  mort>Kaged  its 
property,  franchises,  and  income  on  April  2, 
1890,  to  secure  the  payment  of  certain  bonds  it 
issued.  On  April  1.  1893,  it  made  default  in 
the  payment  of  interest  on  these  bonds,  and  on 
April  19,  1893,  upon  a  proper  bill  for  the 
foreclosure  of  the  mortgage,  a  receiver  of  its 
property  and  income  was  appointed  by  the 
court  tielow,  and  that  court  subsequently  ap- 

ednted  a  coreceiyer.  This  corporation  had,  on 
arch  8,  1891,  leased  its  railroad  to  the  City 
Electric  Street-Rail  way  Company,  a  corpora- 
tion, which  the^'eafter  operated  tkhe  railway 
under  the  lease.  On  December  1, 1891,  the 
latter  company  mortgaged  its  property,  fran- 
chises, and  income  to  secure  the  payment  of 
certain  bonds  which  it  issued.  On  June  1, 
1898,  it  made  default  in  the  payment  of  interest 
on  these  bonds,  and  on  a  bill  for  the  foreclosure 
of  this  mortgage  the  same  court  directed  the 
receiyers  of  the  Capital  Street- Railway  Com- 
pany to  hold  the  property  and  income  of  the 
electric  company  under  this  bill.  In  DcMcem- 
ber.  1892,  f9,000  was  paid  by  the  electric 
railway  company  on  the  interest  secured  by  its 
mortgage.  On  October  81,  1892.  W.  H.  H. 
Riley,  the  appellee,  was  injured  by  the  negli- 
gence of  a  motorman  of  the  electiic  company 
ni  operating  his  car,  and  on  June  19,  1894,  he 
recoyered  a  judgment  for  $5,000  on  account  of 
this  negligence  against  both  these  corporations. 
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On  an  interyening  petition  in  the  foreclosure 
suits,  and  upon  the  answers  of  the  mortgageea» 
which  disclosed  the  fcegoing  facts,  the  court 
below  held  that  the  claim  of  the  appellee  upon 
the  earnings  of  the  property  of  the  railway 
companies  during  the  receiyership  was  superior 
to  that  of  the  mortgagees,  and  ordered  the 
receiyers  to  pay  it  in  preference  to  the  mortgage 
debts.  This  decision  and  order  are  assign^  as 
error. 

The  proposition  that  the  negligence  of  a 
mortgagor  may  create  a  claim,  and  secure  that 
claim  by  an  equitable  right  to  its  property  and 
income  superior  to  the  lien  of  a  mortgage  of 
the  same  property  and  income  which  it  made 
and  recoitiea  years  before,  is  not  without  in- 
terest to  those  who  are  accustomed  to  uphold 
the  obligations  of  contracts  and  the  yalidity  of 
contract  rights.  The  counsel  for  the  appellee 
argues  that  damages  for  the  negligence  of  a 
raiuoad  company  are  necessary  expenses  of  the 
operation  of  its  railroad,  and  rests  his  proposi- 
tion chiefly  upon  the  following  decisions  of  the 
Supreme  Court,  and  particularly  upon  this 
quotation  from  the  opinion  deliyered  by  Chief 
Justice  Waite  in  ^(DMfiAifcy.  Bchall,  99  U.  8.  2SH, 
252.  258,  25  L.  ed.  839,  842,  843:  ''When 
[railroad]  companies  become  pecuniarily  em- 
DarrasseO,  it  frequently  happens  that  debts  for 
labor,  supplies,  equipment,  and  improvements 
are  permitted  to  accumulate,  in  order  that 
bonded  interest  may  be  paid  and  a  disastrous 
foreclosure  postponed,  if  not  altogether 
ayoided.  In  this  way  the  daily  and  monthly 
earnings,  which  ordinarily  should  go  to  pay  the 
daily  and  monthly  expenses,  are  kept  from 
those  to  whom  in  equity  they  belong,  and 
used  to  pay  the  mortfirage  debt.  The  income 
out  of  whidh  the  mortgage  is  to  be  paid  is  the 
net  income  obtained  by  deducting  from  the 
gross  earnings  what  is  required  for  necessary 
operating  and  managing  expenses,  proper 
equipment,  and  useful  improvements.  £very 
railroad  mortgagee  in  accepting  his  security 
impliedly  agrees  that  the  current  debts  made  in 
the  ordinary  course  of  business  shall  be  paid 
from  the  current  receipts  before  he  has  any 
clai  m  upon  the  income.  If,  for  the  cooyenience 
of  the  moment,  something  is  taken  from  what 
may  not  improperly  be  called  the  current  debt 
fund,  and  put  into  that  which  belongs  to  the 
mortgage  creditors,  it  certainly  is  not  inequi- 
table for  the  court,  when  asked  by  the  mort- 
gagees to  take  possession  of  the  future  income 
and  hold  it  for  their  benefit,  to  require  as  a 
condition  of  such  an  order  that  what  is  due 
from  the  earnings  to  the  current  debt  shall  be 
paid  by  the  court  from  the  future  current 
receipts  before  anything  derived  from  that 
source  goes  to  the  mortgagees.  In  this  way  the 
court  will  only  do  what,  if  a  receiver  should 
not  be  appointed,  the  company  ought  itself  to 
do.  For,  eyen  though  the  mortgage  may  in 
terms  give  a  lien  upon  the  profits  and  income, 
until  possession  of  the  mortgaged  premises  is 
actually  taken  or  something  equivalent  done, 
the  whole  earnings  belong  to  the  company  and 
are  subject  to  its  control.  .  .  .  We  think,  also, 
that  if  no  such  order  is  made  when  the  rn^eiver 
is  appointed,  and  it  appears  in  the  progress  of 
the  cause  that  bonded  interest  has  been  paid, 
additional  equipment  proyided,  or  lasting  and 
valuable  improvemenka  made  out  of  earninga 
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which  ought  in  equity  to  have  been  employed 
to  keep  down  debts  for  labor,  supplies,  and  the 
]ilie,  it  is  within  the  power  of  the  court  to  use 
the  income  of  the  receivership  to  discharge 
oblitrations  which,  but  for  the  diversion  of 
funds,  would  have  been  paid  in  the  ordinary 
course  of  business.  This,  not  because  the 
creditors,  to  whom  such  debts  are  due.  have  in 
law  a  lien  upon  the  mortgaged  property  or  the 
income,  but  because,  in  a  sense,  the  officers  of 
the  company  are  trustees  of  the  earnings  for  the 
benefit  of  the  different  classes  of  creditors  and 
the  stockholders;  and  if  they  give  to  one  class 
of  creditors  that  which  properly  belongs  to 
4inoiher,  the  court  may,  upon  an  adjustment  of 
the  accounts,  so  use  the  income  which  comes 
into  its  own  hands  as,  if  practicable,  to  restore 
the  parties  to  their  original  equitable  rights." 
It  IS  an  interestimr  fact  that  these  remarks  of 
Chief  Justice  Waite,  upon  which  courts  are 
constantly  urged  to  base  orders  for  the  prefer- 
ence of  unsecured  to  secured  creditors  fh  the 
distribution  of  the  incomes  earned  during  re- 
ceiverships, and  of  the  prooee<is  of  foreclosure 
sales,  did  not  lead  to  the  preference  of  any  such 
claim  in  that  case.  The  decision  in  Foedick  v. 
Schall  was  that  a  claim  of  the  vendor  of  cars, 
which  had  subsequently  reclaimed  them  under 
its  contract,  for  their  rent  for  six  months  im- 
mediately prior  to  the  receivership,  which  was 
by  the  contract  to  be  paid  as  a  part  of  the  pur- 
chase price  of  the  cars,  had  no  equitable  claim 
upon  the  proceeds  of  the  mortgaged  property 
superior  to  that  of  the  mortgage  bondholders, 
and  the  decree  of  the  circuit  court  which  gave 
it  such  a  preference  was  reversed.    99  U.  8. 

255,  25  L.  ed.  843. 

In  Fosdick  v.  Southicestem  Gar  Oo.  99  U.  8. 

256,  25  L.  ed.  844,  the  Supreme  Coiirt  held  that 
the  claim  of  a  vendor  of  cars  upon  the  proceeds 
of  the  foreclosure  sale  was  superior  to  that  of 
a  mortgagee,  where  the  cars  had  been  sold 
under  the  foreclosure,  and  the  mortgagee  had 
thus  received  the  benefit  of  their  value. 

In  Huidekoper  ▼.  Hinckley  Locomotive 
Works,  99  U.  8.  258,  25  L.  ed.  844,  an  order 
directing  the  payment,  in  preference  to  the 
mortgage  debt,  of  an  amount  found  due  on  ac- 
count of  the  purchase  of  locomotives  that  had 
been  used  by  the  railway  company  before  the 
receivership,  but  had  afterwards  been  re- 
claimed by  the  vendor,  was  reversed  by  the 
Supreme  Court. 

In  Bale  v.  Frost,  99  U.  8.  889,  892,  25  L.  ed. 
419,  420,  that  court  held  that  a  claim  for 
current  supplies,  furnished  to  the  machinery 
•department  of  a  railroad  company  Just  preced- 
ing the  receivership,  was  entitled  to  a  prefer- 
ence over  the  mortgage  debt  in  payment  out  of 
the  income  earned  during  the  receivership, 
but  that  a  claim  for  material  for  construction 
purposes  was  entitled  to  no  such  preference. 

In  Miitenherger  v.  Loganfipori,  C.  &  S,  W,  R. 
Co,  106  U.  S.  286.  808,  811,  27  L.  ed.  117,  126, 
127.  the  Supreme  Court  sustained  a  decree 
which  directed  the  receivers  operating  the 
mortgaged  property  to  pav,  out  of  the  proceeds 
of  its  sale,  the  arrears  (fue  for  operating  ex- 
penses for  a  period  not  exceeding  ninety  days 
,  prior  to  the  appointment  of  a  receiver,  and  an 
amount  not  exceeding  $10,000,  to  several  con- 
necting lines  of  railroad  in  settlement  of  ticket 
«nd  freight  balances,  and  for  materials  and  re- 
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pairs,  that  had  accrued  In  part  more  than 
ninety  days  before  the  bill  for  foreclosure  was 
filed.  I 

In  Union  Trust  Co,  v.  Souiher,  107  U.  8. 
591,  598,  595,  27  L.  ed.  488,  489,  490,  it  was 
held  that  the  court  appointing  a  receiver  might 
properly  order  him,  before  paying  the  mort- 
gage debt,  to  pay  out  of  the  proceeds  of  the 
mortgaged  property  all  amounts  owing  by  the 
railroad  company  for  laborer  supplies  that  ac- 
crued in  the  operation  and  maintenance  of  the 
railroad  within  six  months  prior  to  the  ap- 
pointment of  the  receiver,  in  a  case  in  which 
the  receiver  had  used  the  income  in  makinja: 
permanent  repairs  and  improvements  upon  the 
property,  instead  of  discharging  these  claims. 

In  Burnham  v.  Botcen,  111  U.  8.  776,  783, 
28  L.  ed.  596.  598,  the  decision  was  that,  in  a 
case  in  which  the  income  of  the  receivership 
had  been  diverted  to  pay  for  the  right  of  way, 
the  court  might  charge  a  claim  for  fuel  neces- 
sarily furnished  to  and  used  by  the  railroad 
company  in  operating  its  railroad  within  twelve 
months  prior  to  the  receivership  upon  the  in- 
come or  proceeds  of  the  mortgaged  property 
in  preference  to  the  mortgage  debt;  but  Chief 
Justice  Waite  added:  '*  We  do  not  now  hold, 
any  more  than  we  did  in  Fosdick  v.  Sehall  or 
Huidekoper  v.  Hinckley  Locomotive  Works^  99 
U.  8.  258,  260.  25  L.  ed.  844.  845,  that  the  in- 
come  of  a  railroad  in  the  hands  of  a  receiver, 
for  the  benefit  of  mortgage  creditors  who  have 
a  lien  upon  it  under  their  mortgaee,  can  be 
taken  away  from  them  and  used  to  pay  the 
general  creditors  of  the  road.  All  we  then  de- 
cided, and  all  we  now  decide,  is.  that  if 
current  earnings  are  used  for  the  benefit  of 
mortgai^e  creditors  before  current  expenses  are 
paid,  the  mortgage  security  is  chargeable  in 
equity  with  the  restoration  of  the  fund  which 
has  been  thus  improperly  applied  to  their  use." 

In  Union  Trust  Co,  v.  Illinois  Midland  R, 
Co.  117  U.  8.  484,  29  L.  ed.  968,  it  was  held 
that  the  wages  of  employees  for  a  limited  time 
before  the  receivership  might  be  preferred  to 
the  mortgage  bondholders  in  the  distributioa 
of  the  proceeds  of  the  mortgaged  property. 

In  Porter  Y,Pittd>urgh  Bessemer  Steel  Co.  120 
U.  8.649.671,  80  L.  ed.  830. 889.  the  decision  was 
that  claims  for  the  construction  of  a  railroad 
were  entitled  to  no  Hen  upon  the  proceeds  of 
the  propierty  of  the  railroad  company  superior 
to  that  of  a  prior  recorded  mortgage. 

In  Penn  v.  CaUiOun,  121  U.  8.  251,  80  L. 
ed.  915,  a  claim  of  a  bank  for  money  which 
was  borrowed  and  used  by  the  mortgagor  to 
pay  current  expenses  and  pressing  debts, shortly 
before  the  foreclosure,  was  refused  a  prefer- 
ence in  payment  over  the  mortgage  debt. 

In  Union  Trust  Co.  v.  Morrison,  125  U.  S. 
591.  612,  81  L.  ed.  825,  881,  a  preference  in  the 
distribution  of  the  proceeds  of  the  sale  of  mort- 
gaged property  was  allowed  to  a  surety,  who 
had  executed  a  bond  for  an  injunction  that  en- 
abled the  railroad  company  to  prevent  the  sale 
of  its  rolling  stock  on  execution,  two  years  and 
ten  months  before  the  receiver  was  appointed; 
but  Mr.  Justice  Bradley  in  the  opinion  quoted 
the  remark  of  Chief  Justice  Waite  ift  Burnham 
V.  Batten,  which  appears  above,  afld  declare  d 
that  it  was  not  the  intention  of  the  court  to  d^ 
cide  anything  in  conflict  with  that  declaration. 

In  8t.  Louis,  A.dbT.KR.Co.  v.  CUtdantL 
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<7.  a  eft  I.  R.  Co.  125  U.  8.  658,  678,  81  L.  ed. 
$32,  888,  the  Supreme  Court  refused  to  make 
the  amount  due  for  tbe  rental  of  track  used 
hy  the  mortgagor  before  tbe  appointment  of 
the  receiver  a  preferred  claim  to  tbat  of  the 
bondholders  upon  the  proceeds  of  the  mort- 

faged  property.  In  the  opinion  Mr.  Justice 
latthews  thus  enumerates  the  claims  that  may 
be  preferred  in  the  distribution  of  the  income: 
"  It  is  undoubtedly  true  that  operating  ex- 
penses, debts  due  to  connecting  lines  growiDg 
out  of  an  interchange  of  busioess,  and  debts 
due  for  the  use  and  occupation  of  leased  lines, 
are  chargeable  upon  gross  income  before  tbat 
set  revenue  arises  which  constitutes  the  fund 
applicable  to  the  payment  of  the  interest  on 
the  mortgage  bonds."  Page  678,  125  U.  8., 
and  page  8S57,  81  L.  ed. 

In  Toledo,  D.  db  B.  R,  Co.  v.  Hamilton,  184 
U.  8.  ^m,  801,  88  L.  ed.  905,  908,  it  was  held 
that  one  who  had  constructed  a  dock  upon  the 
land  of  the  railroad  company  at  its  instance, 
after  the  execution  and  recording  of  its  mort- 
gage, had  no  equitable  claim  superior  to  that 
of  tbe  mortgage  bondholders  on  the  property 
or  its  proceeds. 

In  Kneeland  v.  American  Loan  db  T.  Co.  186 
U.  8.  89,  98,  84  L.  ed.  879.  888,  the  Supreme 
Court  refused  to  prefer  to  the  mortgage  debt 
a  claim  for  tbe  rental  of  rolling  stock  for  the 
three  months  immediately  prior  to  the  filing  of 
the  bill  for  foreclosure,  in  the  distribution  of 
the  proceeds  of  the  sale  of  ihe  property,  al- 
though the  rolling  stock  was  used  during  that 
time  by  a  receiver  of  tbe  railroad  company  ap- 
pointed on  a  creditors'  bill. 

In  Morgan's  L,  d:  T.  R.  d  8.  8.  Co.  v.  Texas 
€,  R.  Co.  137  U.  8. 171,  198,  84  L.  ed.  625, 686, 
that  court  held  that  a  claim  for  money  loaned 
and  used  to  pay  operating  expenses  and  inter- 
est and  to  keep  the  company  a  going  concern 
was  entitled  to  no  preference  in  payment  out 
of  the  income  or  proceeds  of  the  mortgaged 
property  over  the  mortgage  debt. 

In  LouimUle,  E.  dk  8t.  L.  R,  Co.  v.  Wilson, 
188  U.  8.  501,  508,  84  L.  ed.  1028,  1026,  it  was 
held  that  the  claim  of  an  attorney  for  services 
that  inured  to  the  benefit  of  the  mortgagee  was 
entitled  to  a  preference  over  the  claim  of  the 
latter  in  payment  from  the  proceeds  of  the 
foreclosure  sale,  but  tbat  a  claim  for  services 
that  did  not  inure  to  the  benefit  of  tbe  mortga- 
gee was  entitled  to  no  such  preference. 

In  Thomas  v.  Western  Gar  Co,  149  U.  8.  95, 
110,  112,  87  L.  ed.  668,  668.  669,  a  preference 
In  the  distribution  of  the  proceeds  of  a  mort- 
gaged railroad  was  denied  to  a  claim  for  the 
use  of  cars  for  six  months  immediately  prior  to 
(he  receivership. 

From  this  brief  review  of  the  decisions  of 
the  Supreme  Court  bearing  upon  this  question, 
we  think  these  propositions  may  properly  be 
deduced: 

First.  There  are  certain  claims  against  a 
mortgaged  railroad  company,  accruing  before 
(be  appointment  of  a  receiver,  which  are  en- 
titled to  a  preference  over  a  prior  mortgage 
debt  in  payment  out  of  the  earnings  of  the 
talhoad  duHng  the  receivership  and  out  of  the 
proceeds  of  the  sale  of  its  property. 

Second.  It  is  an  indispensable  element  of 
every  such  claim  that  it  is  founded  upon  prop- 
erly furnished  or  services  rendered  to  the  mort- 
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gagor  which  either  preserved  or  enhanced  the 
value  of  the  security  of  the  mortgage  debt,  and 
thereby  inured  to  the  benefit  of  the  mortgagee. 

Third.  Claims  of  this  character  have  l^ea 
given  a  preference  over  the  mortgage  debt  by 
these  decisions  on  one  of  two  grounds,— either 
on  the  ground  that  the  mortgage  is  a  lien  on 
tbe  net,  and  not  on  the  gross,  income  of  tbe 
railway  company,  and  where  that  part  of  the 
income  that  is  applicable  to  the  payment  of 
current  expenses  of  operation,  proper  equip- 
ment, and  necessary  improvements  has  been 
diverted  to  pay  interest  on  the  mortgage  debt 
or  to  otherwise  benefit  the  security,  and  this 
diversion  has  left  claims  for  these  expenses  un- 
paid, it  is  tbe  province  and  duty  of  the  chan- 
cellor to  restore  the  diverted  fund  by  taking  an 
equal  amount  from  the  earnings  of  the  railway 
company  during  the  receivership,  and  applying 
it  to  the  payment  of  these  claims  in  preference 
to  the  mortgage  debt  (Fosdiek  v.  Sehall,  Burn- 
ham  V.  Boteen,  8t.  Louis,  A,  db  71  H.  R,  Co.  v. 
Cleveland,  C.  C.  di  L  R.  Co.,  Toledo,  D.  dt  B. 
R.  Co.  V.  Hamilton,  and  Morgan's  L.  db  T.  R.db 
8.  8.  Co.  V.  Texas  Cent.  R.  Co..  supra);  or  on  tbe 
ground  that  the  payment  of  tbe  claims  is  ncces- 
sarv  to  preserve  the  mortgaged  railroad,  and 
to  keep  it  a  going  concern.  It  is  indispensable 
that  the  operation  of  a  railroad  be  uninter- 
rupted in  order  that  the  travel  and  traffic  of 
the  public  may  be  accommodated,  and  in  or- 
der that  the  franchises  of  the  railroad  company 
may  be  preserved  from  forfeiture.  Hence  the 
wages  of  employees,  who  might  otherwise 
cease  from  their  work,'t he  amounts  due  to  con- 
necting lines  of  railroad  that  might  otherwise 
cease  their  business  relations  with  the  managers 
of  the  mortgaged  property,  and  the  claims  for 
supplies  and  materials  necessary  to  keep  tbe 
mortgaged  railroad  a  going  concern,  may,  in 
proper  cases,  be  paid  out  of  the  earnings  dur- 
ing tbe  receivership,  or  out  of  the  proceeds  of 
the  sale  of  the  mortgaged  property,  in  prefer- 
ence to  the  mortgage  debt.  Miitenberger  v. 
Logansport,  C.  db  8.  W.  R.  Co.,  Union  Trust 
Co.  V.  Souther,  and  Union  Trust  Co.  v.  Illinois 
Midland  R.  Co.,  supra. 

But  a  claim  for  damages  for  the  negligence 
of  the  raortgai^or  lacks  the  indispensable  ele- 
ment of  a  preferential  claim.  It  is  not  based 
upon  anv  consideration  that  inures  to  the  ben- 
efit of  the  mortgage  security.  Wages,  traffic 
balances,  and  supplies  produce  or  increase  in- 
come, and  preserve  the  mortgaged  property. 
Repairs  and  improvements  increase  the  value 
of  the  security  of  the  bondholders.  But  the 
negligence  of  the  mortgagor  neither  produces 
an  income  nor  enhances  the  value  of  the  prop- 
erty. The- wages,  traffic  balances,  and  claima 
for  materials  and  supplies  accrue  under  and 
pursuant  to  tbe  contract  between  the  mortgagor 
and  mortgagee  that  tbe  former  will  properly 
operate  the  railroad.  The  damages  for  negli- 
gence acx^rue  in  violation  of  that  contract,  and 
for  a  breach  of  tbe  duty  of  the  mortgagor  to 
operate  the  railroad  carefully.  Many  prefer- 
ential claims  are  for  property  or  services  that 
were  necessary  to  make  or  keep  the  railroad  a 
going  concern,  necessary  to  its  operation. 
The  negligence  that  is  the  foundation  of  this 
claim  did  not  tend  to  keep  the  railroad  in  oper- 
ation, but,  if  repeated  and  continued,  would 
inevitably  stop  it.    It  was  not  necessary,  but 
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was  deleterioui,  to  its  operation.  For  these 
reaeoos  this  claim  for  damages  cannot,  in  our 
opinion,  be  allowed  a  preference  over  the 
mortgage  debt  in  payment  out  of  the  income 
earuM  by  the  receivers  appointed  under  the 
bills  for  the  foreclosure  of  these  mortgages. 

The  orders  appointing  these  receivers  did 
not  require  them  to  pay  claims  of  the  character 
of  that  which  we  have  been  considering  out  of 
the  income  or  proceeds  of  the  morteacred 
mroperty  in  preference  to  the  mortgage  debts. 
The  cases  cited  by  counsel  for  appeUee  in 
which  such  an  order  was  made  do  not  rule  this 
case.  Daw  v.  Memphis  <&  L.  R.  R,0o,20  Fed. 
Bep.  260:  Central  Trtut  Co,  v.  Texas  db  8t.  L. 
B.  Co,  22  Fed.  Rep.  185. 


There  is  a  statute  in  Arkansas  which  ]m>* 
vides  in  terms  that  all  persons  injured  by  anT 
railroad  through  actionable  negligence  shaU 
have  a  lien  on  the  railroad  and  appurtenances 
paramount  to  that  of  all  other  persons  inter- 
ested in  it,  whether  their  interest  is  wior  fa 
time  to  the  injury  or  not  Sand.  A  H.  Dig. 
(A  rk.)  §  6251 .  But  we  have  not  considered  that 
statute,  or  its  legal  effect,  because  at  the  final 
hearing  in  the  court  below  counsel  for  the  a|>- 
pellee  stated  that  he  did  not  rely  upon  it  far- 
ther than  to  show  the  policy  of  the  state  in  that 
regard,  and  the  circuit  court  evidently  did  nd 
consider  it. 

The  order  appealed  from  mtut  be  merteii, 
'  with  costs,  and  it  is  so  ordered. 
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▲n  inadvertent  mistake  by  a  witness  to 
a  will  In  writing  testator's  surname  with  his 
own  initials  wlien  attempting  to  Biirn  bis  name  as 
a  witness  makes  bis  Bi^^nature  inpufflcient  under 
a  statute  requiring  witnesses  to  the  will. 

(MeFofiand^  QarouUe^  and  VanFUet^  JJ.,  disHint,) 

(December  10, 1808.) 

APPEAL  hy  the  legatees  under  the  will  of 
Ozias  Walker,  deceased,  from  a  judgment 
of  the  Superior  Court  for  Butte  County  irrant- 
ing  the  petition  of  Lydia  A.  Lane  to  revoke  the 
probate  of  the  will.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messre.  C.  G.  Warren  and  F*  C.  Lnsk 
for  appellant. 

Messrs.  William  H.  Schooler  and  Rear- 
dan  A  White*  for  respondent: 

In  Martin's  Estate,  58  Cal.  582,  this  court 
said:  "  We  are  not  at  liberty  to  hold  that  the 
legislature  intended  any  one  of  these  require- 
ments to  l)e  of  greater  or  less  importance  than 
the  others.  If  we  may  omit  one,  why  not 
either  of  the  others." 

See  also  BiUing's  Estate,  64  Cal.  427;  Chaffee 
T.  Baptist  Missionary  Contention,  10  Paige,  85, 
40  Am.  Dec.  2<38. 

Every  one  of  these  four  requisites,  in  con- 
templation of  the  statute,  is  to  be  regarded  as 
essential  as  another;  there  must  be  a  concur- 
rence of  all  to  give  validity  to  the  act^  and  the 
omission  of  any  is  fatal. 

Bemsen  v.  Brinckerhoff,  26  Wend.  825,  87 
Am.  Dec.  258. 

Each  witness  must  sign  his  name. 

Be  aNeii's  Will,  91 1^.  Y.  520;  OrabiU  v. 
Barr,  5  Pa.  441,  47  Am.  Dec.  418. 

A  signature  in  any  method  not  permitted  by 
tlie  statute  would  be  as  fatal  to  the  validity  of 
the  paper  as  a  will  as  would  the  entire  absence 
of  the  signature  of  the  testator. 

Martin's  Estate,  58  Cal.  582;  Be  McCahe, 
eS  Cal.  520. 


NOTB.—For  sisnature  by  mark  or  cross,  see  noie 
to  l{e  Guilf oyle%  WUl  (CaL)     ~ 
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"C.  G.  Walker'  was  not  the  name  of  tfao 
witness;  it  was  then  something  intended  by 
the  witness  to  represent  his  name,  or  it  was 
not.  If  it  was  intended  as  something  to  repre- 
sent his  name,  then  it  was  equivalent  only  to  a 
mark  or  cross. 

Qoods  qf  Bedding,  2  Rob.  Eccl.  Rep.  & 

If  it  is  considered  as  a  mark  or  cross,  it  Is 
insufficient,  because  not  attested  as  required  by 
8  17,  C.  C.  P.  and  §  14.  Civil  Code. 

OUiter^s  Qoods,  2  Spinks'  Eccl.  &  Adm.  Rep. 
57;  Re  C^NeU,  91  N.  Y.  521;  Martin's  Estate^ 
supra;  Band's  Estate,  61  Cal.  474;  BiUing^m 
Estate,  64  Cat.  427:  Chaffee  v.  Baptist  Miuitm- 
ary  Contention,  10  Paige,  85,  40  Am.  Dec.  228^ 

Henshaw,  J.,  delivered  the  opinion  of  the 
court: 

Appeals  from  the  judgment  revoking  the 
probate  of  a  will  and  from  the  order  denyine 
a  motion  for  a  new  trial.  The  facts  disclosed 
bv  the  evidence  without  conflict  are  as  follows: 
The  will  of  Ozias  Walker,  deceased,  was  writ- 
ten by  C.  G.  Warren,  the  attorney  at  law  of 
the  testator,  and  was  executed  in  the  presence 
of  U.  C.  White  and  C.  0.  Warren,  who  were 
requested  by  the  testator  to  attest,  as  witnesses, 
its  execution.  The  requirements  of  the  stat- 
ute were  complied  with  in  all  respects  saving 
that  the  witness  C.  G.  Warren,  in  signing  hia 
name  as  a  witness  at  the  end  of  the  will,  mad* 
vertently  wrote  the  name  "  C.  G.  Walker,* 
thus  employing  his  own  initials  but  the  testa- 
tor's surname.  Upon  this  showing  tiie  court 
revoked  the  prol>ate  of  the  instrument,  and  the 
propriety  of  its  action  in  so  doinr  is  the  sola 
question  presented  upon  this  appeal. 

At  the  outset  of  this  consideration  it  Is 
proper  to  say  ^that  the  right  to  make  testa- 
mentary disposition  of  property  is  not  an  in- 
herent ri^ht  or  a  right  of  citizenship,  nor  is  it 
even  a  nght  granted  bv  the  Constitution.  It 
rests  wholly  upon  the  legislative  will,  and  is 
derived  entirely  from  the  statutes.  In  confer- 
ring that  rifrht  the  legislature  has  seen  fit  to 
prescribe  certain  exactions  and  requirements 
looking  to  the  execution  and  authentication  of 
the  instrument,  and  a  compliance  with  these 
requirements  becomes  necessary  to  its  exercise. 
As  has  been  said  {Bs  (TNeU's  Wm,  91  K.  T. 
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C&l):  "While  the  primair  rale  governing  the 
ioterpretatioo  of  wills,  when  admilted  to  pro- 
bate, recognizes  and  endeavors  to  carry  oat  the 
intention  of  the  testator,  that  rule  cannot  be 
invoked  in  the  construction  of  the  statute  reg- 
ulating their  execution.  In  the  latter  case 
courts  do  not  consider  the  intention  of  the  tes- 
tator, but  of  the  legislature. "  Asa  prereauisite 
to  the  exercise  of  the  testamentary  right  in  this 
state,  the  le^rislature  has  prescribed  for  the  ex- 
ecution and  authentication  of  wills  such  as  this 
the  following  requirements:  "(1)  It  must  be 
subscribed  at  the  end  thereof  by  the  testator 
bimself,  or  some  person  in  his  presence  and  by 
his  direction  must  subscribe  his  name  thereto. 
<2)  The  subscription  must  be  made  in  the 
presence  of  the  attesting  witnesses,  or  be  ac- 
knowledged by  the  testator  to  them  to  have 
been  miMe  by  him  or  by  his  authority.  (8) 
The  testator  must,  at  the  time  of  subscribing 
or  acknowledging  the  same,  declare  to  the  at- 
testing witnesses  that  the  instrument  is  his  will. 
And  (4)  there  must  be  two  attesting  witnesses, 
each  of  whom  must  sign  his  name  as  a  witness 
at  the  end  of  the  will,  at  the  testator's  request 
and  in  bis  preseoce."  Civ.  Code,  §^  1276.  It 
is  not  for  courts  to  say  that  these  requirements, 
or  anv  of  them,  are  mere  formalities,  which 
may  be  waived  without  impairing  the  status 
of  the  instrument  It  is  not  for  courts  to  say 
that  a  mode  of  execution  or  authentication, 
other  than  that  prescribed  by  law,  subserves 
the  same  purpose,  and  it  is  equally  efficient  to 
validate  the  instrument.  The  legislative  man- 
dates are  supreme,  and  there  is  no  right  to 
make  testamentary  disposition  except  upon 
compliance  with  those  mandates.  It  may  be 
freely  conceded  that  the  question  uoder  con- 
sideration is  of  a  nature  purely  technical,  but 
it  is  to  be  remembered  that  the  whole  subject- 
matter  of  the  execution  and  authentication  of 
wills  is  technical,  and  nothing  else;  and  it 
must  not  be  forgotten  that  the  technicalities  are 
those  which  the  lawmaking  power  has  the  right 
to  impose,  and  has  imposed,  upon  the  maker 
of  a  will. 

It  will  be  noted  in  the  section  of  the  Code 
above  quoted  that  the  duty  enjoined  upon  the 
testator  is  to  subscribe  the  will,  while  that  im- 
posed upon  the  attesting  witnesses  is  that  each 
must  sign  his  name  as  s  witness.  The  diiPer* 
ence  is  neither  immaterial  nor  accidental.  A 
testator  may  be  illiterate,  or  he  may,  by  rea- 
son of  paralysis,  or  other  disabling  cause,  be 
incapacitated  from  sicning  his  name,  and  the 
law  has  wisely  and  liberally  provided  for  the 
due  execution  of  a  will  by  one  so  situated.  It 
has  required  of  him  that  he  shall  subscribe, 
and,  while  the  word  unquestionably  has  for 
one  of  its  significations  the  signing  of  a  name, 
it  is  a  verb  of  comprehensive  meaning.  Any 
form  or  kind  of  underwriting  is  a  subscription, 
and  generally  It  has  been  heid>  that  any  mark 
or  writing  by  the  testator  meant  by  him  to  be 
his  name,  or  to  take  the  ^lace  of  his  signature, 
or  to  serve  for  his  identification,  will  answer 
the  requirements  of  a  statute  which  calls 
merely  for  subscription  or  signing.  The  same 
liberality  of  construction,  and  interpretation 
has  been  put  by  the  courts  upon  statutes  which 
require  the  witnesses  merely  to  subscribe  or  to 
sign.  There  are  thus  numerous  cases  under 
such  statutes  which  hold,  in  effect,  that  any 

80Jj.a  A. 


signing  by  which  alone,  or  by  which,  aided  hj 
parol  evidence,  the  identity  of  the  sutwcriber 
may  be  ascertained,  sufaatantially  compliea 
with  the  statute.  The  case  of  the  appellant 
upon  this  proposition  cannot  be  more  strongly 
stated  thau  in  the  following  extracts  from  the 
learned  work  of  Mr.  Jarmao,  discussing  the 
Victorian  wills  act:  '^Examining  the  require- 
ments common  to  the  statute  of  frauds  and  the 
wills  act  in  their  order,  the  next  condition  pre- 
scribed for  the  validity  of  a  will  is  that  it  should 
be  signed,  which  suggests  the  inquiry,  What 
amounts  to  a  'signing'  by  the  testator?  It  haa 
been  decided  that  a  mark  is  sufficient,  and  that 
notwithstanding  the  testator  is  able  to  write, 
and  though  his  name  does  not  appear  on  the 
face  of  the  will.  A  mark  being  sufficient, 
of  course  the  initials  of  the  testator's  name 
would  also  suffice.  And  it  would  be  imma- 
terial that  he  signed  by  a  wrong  or  assumed 
name  (since  that  name  wonld  be  taken  as  a 
mark),  or  that  against  the  mark  was  written  a 
wrong  name."  1  Jarm.  Wills,  6th  ed.  *79. 
"The  next  statutory  requisition,  which  is  com- 
mon to  the  old  and  the  present  law,  is,  that  the 
will  be  'attested  and  subscribed'  by  the  wit- 
nesses. A  mark  has  been  decided  to  be  a  suf- 
ficient subscription.  .  .  .  The  initials  of 
the  witnesses  also  amount  to  a  sufficient  sub- 
scription, if  plsced  for  their  signstures,  as  attest- 
ing the  execution.  ...  A  witness  need 
not  sign  his  own  name  if  the  name  actually 
subscribed  be  intended  to  represent  his  name; 
or  a  description  (without  any  name)  is  sufficient 
if  intended  to  identify  him  as  witness.  .  .  . 
In  fact  there-seems  to  be  no  distinction  in  these 
respects  between  the  words  '  sign '  and  '  sub- 
scribe;' any  act,  therefore,  which,  as  before 
noticed,  would  be  a  good  signature  by  a  testa- 
tor, would  be  a  good  signature  by  a  witness." 
Id.  *85,  *86.  An  examination  of  the  cases 
bearing  upon  the  interpretation  of  the  English 
statute  shows  that  the  text  of  the  learned  au- 
thor is  fuUy  supported.  The  reasoning  by 
which  the  conclusions  are  reached  may  be  thus 
summariased:  To  "subscribe"  is  to  attest  or  give 
consent  or  evidence  knowledge  by  underwrit- 
ing, usually  (but  not  necessarily)  the  name  of 
the  subscriber.  But  the  place  of  the  writing  is 
immaterial,  since  a  still  more  general  meaning 
of  the  word  "subscribe"  is  to  attest  by  writing, 
in  which  definition  the  locality  is  wholly  disre- 
anirded.  This  is  the  reasoning  of  the  leading 
English  case  of  Roberta  v.  PhiUipa,  4  El.  <&  Bl. 
450.  To  "sign"  in  the  primary  sense  of  the 
word  is  to  make  any  mark.  To  sign  an  in- 
strument or  document  Is  to  make  any  mark 
upon  it  in  token  of  knowledge,  approval,  ac- 
ceptance, or  obligation.  The  signature  is  the 
sign  thus  made.  Aad  while,  by  long  usage  and 
custom,  "signature"  has  come  generally  to  mean 
the  name  of  a  person  written  by  himself,  and 
thus  to  be  nearly  an  exact  synonym  of  "auto- 
graph," that  signification  is  derivative,  and  ia 
not  inherent  in  the  word  itself,  any  more  than 
it  is  in  "autograph,"  which  strictly  conveys  no 
more  than  the  idea  of  a  specimen  of  an  indi- 
vidual's writing.  Any  "mark"  may  be  a  sig- 
nature, and  that  species  of  mark  which  we  call 
a  "cross"  (independent  of  an  accompanying 
name)  was  early  used  as  a  siiznature  of  assent, 
and  indeed  was  designated  **8ignum,**  While 
marksmen  have  become  fewer  with  the  spread 
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of  educatioD,  the  mark  of  the  cross  is  still  rec- 
ogDized  by  statute  law  as  a  method  of  signing. 
Therefore,  as  the  wills  act  required  only  a 
signing  by  the  testator^  and  as  this  requirement 
of  signing  only  was  also  found  in  the  statute 
of  frauds,  the  courts  early  decided  not  to  be 
bound  by  any  narrow  dennllion  of  "signing" 
or  ''signature"  as  meaning  the  writing  of  one's 
Dame,  but  to  give  to  the  word  its  broadest  pos- 
sible scope  and  significance,  and  thus  held  that 
any  mark  or  signature  made  with  the  intent  to 
bind  the  maker  (in  the  case  of  the  statute)  or 
to  be  a  sign  (in  the  case  of  wills)  should  be 
deemed  sufficient.  As  the  English  courts  had 
still  further  obliterated  from  the  word  "sub- 
scription" the  idea  of  place  or  locality,  there 
was  left  no  measurable  distinction  between  the 
requirement  upon  the  testator  to  sign  and  that 
upon  the  witness  to  subscribe. 

In  the  decisions  this  broad  rule  is  repeatedly 
asserted.  In  Goods  of  Clarke,  27  L.  J.  P.  18, 
the  will  of  an  illiterate  person  was  executed  by 
her  mark,  against  which  was  written  her 
maiden  name  instead  of  that  properly  lx)rne  by 
her  in  marriage.  Says  the  court:  "There  is 
enough  to  show  that  the  will  is  really  that;  of 
the  person  whose  it  proposes  to  be.  Her  mark 
at  the  foot  or  end  of  it  is  a  sufficient  execution, 
and  what  somebodjr  else  wrote  against  the 
mark  cannot  vitiate  it."  In  Goods  of  Clarice, 
2  Curt.  Eccl.  Rep.  829,  the  testator  had  made  his 
mark,  and  requested  the  vicar  to  sign  for  him, 
which  he  did  with  his  own  name,  and  not  that 
of  the  deceased.  Says  the  court >  "The  stat- 
ute allows  a  will  to  be  signed  for  the  testator 
by  another  person,  and  does  not  say  that  the 
signature  must  be  in  the  testator's  name.  Here 
this  gentleman,  at  the  testator's  request,  signed 
the  will  for  him;  not  in  the  testator's  name, 
but  using  his  own  name.  I  incline  to  think 
this  is  a  sufficient  compliance  with  the  act." 
In  Goods  of  Bryce,  Id.  825,  the  testatrix  signed 
her  will  by  a  mark,  her  name  nowhere  appear- 
ing. Says  the  court:  "Although  the  name  of 
the  testatrix  does  not  appear  upon  the  face  of 
the  instrument,  the  affidavit  sufficiently  ac- 
counts for  the  manner  in  which  the  will  was 
signed.  The  statute  does  not  say  that  the 
name  of  the  testator  shall  appear  at  the  foot  of 
the  will.  The  paper  is  identified  as  bein^  the 
will  of  the  deceased.  .  .  .  I  am  of  opinion 
that  the  statute  is  sufficiently  complied  with." 
The  foret^oing  cases  deal  with  the  "signing" 
by  the  testator.  Coming  to  the  subscribing  by 
the  witness,  it  is  said  in  Goods  of  Evnon,  L. 
R.  8  Prob.  &  Div.  92:  "No  particular  form 
of  attestation  is  necessary,  but  the  act  done  by 
the  witness  must  be  intended  by  him  to  evi- 
dence his  attestation  of  the  will.  I  must  find 
that  I  can  draw  an  inference  from  what  oc- 
curred that  the  witness  made  a  mark  of  some 
kind,  with  the  intention  to  evidence  his  attes 
tation."  In  Goods  of  Christian,  2  Rob.  Eccl. 
Rep.  110,  it  is  said:  "The  attesting  witnesses  to 
the  so-called  'codicil'  have  affixed  their  initials 
only.  However,  1  have  no  doubt  in  the  mat- 
ter, although  I  believe  this  is  the  first  instance 
under  the  act  of  the  witnesses  so  sip:ning.  I 
am  not  aware  that  the  witnesses  can  be  re- 
quired to  sign  their  names.  I  am  of  opinion 
tbat  there  is  a  sufficient  subscription  on  their 

farts,  and  therefore  I  decree  probate  as  prayed." 
n  Goods  of  OUiver,  2  Spinks,  Eccl.  &  Adm. 
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Rep.  57,  it  is  said:  "The  statute  says  tli» 
witnesses  'shall  attest  and  subscribe  the  wilL' 
It  does  not  say  'shall  write  their  own  names, " 
BO  that  a  mark  is  held  to  be  a  good  subscrip- 
tion." These  cases  are  quoted  that  there  may 
be  no  room  for  misunderstanding  of  the  Eng- 
lish decisions  or  of  the  text  of  the  book 
writers.  But,  as  the  matter  is  wholly  statu- 
tory, they  have  no  value  as  authority  unless* 
there  be  an  identity  in  the  statutory  require- 
ments of  this  state  and  England.  But  there  i» 
no  such  identity.  Indeed,  our  statute  seems  to 
have  been  drawn  with  the  express  intent  to 
foreclose  and  shut  out  the  interpretation  given 
to  the  English  law.  Thus,  the  English  statute 
requires  subscription.  That  word  had  been 
judicially  declared  not  to  have  reference  to  the- 
place  of  writing.  Our  statute  says  tbat  the 
will  shall  be  subscribed  at  the  end  thereof, 
thus  expressly  making  locality  of  writing  ai> 
element  of  the  subscription.  The  English 
statute  required  a  signing.  As  interpret^  by 
the  court,  this  did  not  necessitate  the  signing 
of  the  name.  By  express  language  our  statute 
commands  tbat  a  witness  shall  sign  his  name. 
In  England,  therefore,  a  witness  may  sign  ii» 
any  one  of  a  multitude  of  ways;  by  our  law  h» 
signing  is  limited  to  the  expression  of  his- 
name.  The  case  of  Meeftan  v.  Rourke,  2 
Bradf.  885,  is  in  no  way  opposed  to,  but  rather  is 
in  full  accord  with,  this  view.  The  statute  of 
New  York,  from  which  ours  was  taken,  like- 
wise requires  tbat  the  witnesses  should  sign 
their  names.  Eliza  Green,  one  of  the  witnesses 
to  the  will  under  consideration,  was  unable  to 
write.  Her  name  was  correctly  written  by 
the  doctor,and  she  then  made  her  mark  across 
it,  and  acknowledged  it  to  be  her  mark  and 
signature.  The  court  said  that  before  the  Re- 
vised Statutes  a  witness  might  attest  a  will  by 
a  mark;  as  in  this  state  it  may  be  done  under 
section  14  of  the  Civil  Code.  The  opinion  de- 
clares: ''Our  statute  requires  the  witness  to 
*sign  his  name.'  .  .  .  Where  another  per- 
son writes  the  name  of  the  witness,  and  theo 
the  witness  acknowledges  the  signature, — puts 
his  mark  to  it,  his  signum, — he  literally  signs; 
and  what  he  signs  is  his  name, — ».  «.,  be  signs 
his  name, — while  a  mark  alone  [the  learned 
judge  significantly  adds]  would  not  besuflS- 
cient."  Yet  a  niark  alqne  is  held  sufficient 
under  the  English  statute. 

I  conclude,  therefore,  that  as  our  law  has  seeo 
fit  to  prescribe  that  the  testator  shall  subscribe 
his  will  at  the  end  thereof,  so  it  has  seen  fit  to 
require  that  attesting  witnesses  shall  sign  and 
shall  sign  only  in  one  way, —that  is  to  say,  by 
affixing  their  names.  It  cannot  be  said  that 
some  other  mode  of  subscription  will  answer 
the  purpose,  or  subserve  the  statutory  require- 
ment, when  in  truth  it  does  not.  As  well  could 
it  be  said  that  the  requirement  of  two  attesting 
witnesses  is  not  mandatory,  and  that  this  will^ 
having  been  duly  attested  by  one  witness. should 
be  admitted  to  probate.  That  the  overthrow- 
ing of  any  will  works  a  hardship  upon  the  dev- 
isees and  legatees  is  obvious;  but  the  law  is 
no  more  tender  of  their  claims  than  it  is  of  the 
rights  of  the  natural  heirs.  In  the  absence  of 
any  will,  the  law  makes  a  wise,  liberal,  and 
beneficent  distribution  of  the  dead  man's  es- 
tate; so  wise,  indeed,  that  the  policy  of  per- 
mitting wills  at  all,  is  often  gravely  questioned* 
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WbeD  a  will  is  proved,  every  exertion  of  the 
court  is  directed  to  leriving  effect  to  the  wishes 
of  the  testator  therein  expressed,  but  in  the 
proving  of  the  iDstrumeut  the  sole  cousidera- 
tion  before  the  court  is  whether  or  not  the  legis- 
lative mandates  have  been  complied  with. 
If  not,  then  the  law  makes  the  will,  and  it  is 
often  a  better  one,  embraciog  a  more  equitable 
disposition  of  his  property,  than  that  which 
the  deceased  attempted  but  failed  to  execute. 
T7ie  judgment  and  order  appealed  fnjm  are 
a^lhrmed. 

We  concur:  Beatty»  Ch.  J.;  Harrison* 
J.;  Temple,  J. 

McFarland,  J.,  dissenting: 

I  dissent.  In  my  opinion  there  was  fn  this 
case  a  sufficient  compliance  with  the  formali- 
ties prescribed  by  the  Code  for  the  attestation 
of  a  will.  It  is  true  that  the  right  to  make  tes- 
tamentary disposition  of  property — ^like  most 
other  rights — rests  upon  the  legislative  will; 
but  that  legislative  will  has  been  uniformly 
exercised  in  favor  of  the  right  in  all  English- 
speaking  countries,  and  in  nearly  all  others, 
from  time  immemorial,  so  that  the  right  has 
come  to  be  a  usual,  well  established »  and  most 
important  attribute  of  ownership.  Therefore, 
in  dealing  with  an  attempt  to  exercise  that 
right,  the  general  rules  of  construction  should 
be  applied;  that  is,  the  provisions  of  the  Code 
"are  to  be  Uberally  constraed  with  a  view  to 
effect  its  objects."  The  signature  of  the  wit- 
ness Warren,  in  this  case,  as  shown  beyond 
question,  would  be  held  good  if  any  written 
instrument  or  paper  known  to  the  law  were  in- 
volved other  than  a  will,  and  I  see  no  good 
reason  why  the  same  rule  should  not  apply 
oere.  To  allow  a  will  to  be  defeated  bv  the 
careless  (or  intentional)  misspelling  or  his 
name  by  a  subscribing  witness  would  lead,  I 
fear,  to  great  abuses.  If  a  man  should  not 
have  the  right  to  make  a  will,  let  the  legisla- 
ture take  it  away:  hut,  as  long  as  he  has  it,  let 
it  be  protected  as  other  rights.  I  think  that 
the  judgment  should  be  reversed. 

Oarontte*  J.,  dissenting: 

I  disflent  I  do  not  think  a  man's  testa- 
mentary disposition  of  his  property  should  be 
defeated  for  the  reasons  here  given.  The  argu- 
ment requires  a  too  technical  analysis  of  terms 
and  statutes  in  order  to  arrive  at  such  a  result. 
While  the  right  to  dispose  of  property  by  will 
is  purely  statutory,  still  it  can  hardly  be  said 
to  be  a  mere  matter  of  legislative  grace,  for  it 
has  become  almost  an  inalienable  right,  made 
so  bv  reason  of  its  long  practice  and  approval 
in  afi  civilized  nations.  It  is  conceded  tbat,  if 
the  testator,  Walker,  had  made  a  like  mistake, 
and  signed  his  name  "Warren,"  it  would  not 
have  defeated  the  will;  but  it  is  now  held  that, 
the  witness  Warren  having  made  the  mistake 
in  signing  his  name  "Walker,"  the  will  is 
avoided.  I  have  no  idea  that  the  legislature, 
in  formulating  the  statute  as  to  the  character 
of  the  signatures,  ever  intended  such  results  to 
follow;  and  I  am  satisfied  it  never  intended  to 
attach  any  different  meaning  to  the  two 
phrases,  namely,  '*sign  his  name  as  a  witness," 
and  "subscribed  by  the  testator,"  or  that  the 
legislature  ever  intended  to  bar  a  man  from 
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being  a  witness  to  a  will  who  was  unable  to 
sign  bis  name,  any  more  than  it  intended  to 
bar  a  man  from  making  his  will  who  was  like- 
wise so  unfortunate.  I  believe  that  for  the 
purposes  of  this  statute  the  person's  mark,  prop- 
erly witnessed,  is  his  name;  and  further,  I  be- 
lieve any  name  that  the  party  should  attach  to 
the  will  as  a  witness  is  his  name.  I  do  not 
think  it  is  for  a  contestant  of  the  will  to  say 
to  a  witness,  "That  is  not  your  name;"  and 
neither  is  it  for  the  witness  to  appear  upon  the 
stand  and  say,  "That  is  not  my  name."  If  we 
are  to  be  so  technical  in  this  matter,  the  statute 
should  have  said  "true  name."  The  true 
names  of  witnesses  are  often  unknown  to  the 
testator,  and  to  say  that  a  person  could  inten- 
tionally and  corruptly  sism  a  false  name  to  a 
will  as  a  witness,  and  thereby  defeat  it,  is  to  so 
to  great  lengths.  No  case  in  the  books  has 
ever  gone  that  far,  to  my  knowledge.  Still 
that  doctrine  would  seem  to  be  declared '  by 
the  main  opinion  of  the  court  in  the  present 
case.  A  name  signed  by  mistake  of  the  wit- 
ness is  no  different  from  one  signed  in  fraud. 
The  knave  wrote  the  name  as  his  name,  and 
for  the  purposes  intended  by  the  testator  it 
was  his  name.  In  the  present  case  the  attor- 
ney, as  a  witness,  unintentionally  wrote  a  name 
which  was  not  his  true  name,  but  he  intended 
the  writing  to  be  his  name,  and  he  made  the 
writing  for  his  name,  and  for  the  purposes  in- 
tendeaby  the  testator;  and  as  to  those  purposes 
it  should  be  held  to  be  his  name,  if,  one  hour 
previous  to  the  signing  of  the  will,  be  had 
concluded  to  change  his  name  to  C.  G.  Walker, 
and  had  so  signed  it,  or,  for  the  very  purpose 
of  concealing  his  true  name,  had  signed  the 
will  "John  Brown,"  to  my  mind  the  will 
would  be  legally  witnessed;  and  in  the  present 
case  the  same  conclusion  should  be  declared. 

Van  Fleet*  J.,  dissenting: 

I  dissent  from  the  conclusion  reached  by  the 
majority  of  the  court,  and  agree  with  what  is 
said  by  Justices  McFsrland  and  Chiroutte.  I 
think  by  a  too  close  adherence  to  the  mere  let- 
ter of  the  statute  the  court,  in  the  main 
opinion,  loses  sight  of  the  evident  purpose  in- 
tended to  be  subserved  by  the  provision  in 
question.  When  the  witness  Warren,  intend- 
ing in  perfect  good  faith,  as  is  conceded,  to 
write  his  own  name,  wrote  his  own  initials, 
but  inadvertently  added  the  name  of  the  testa- 
tor instead  of  his  own,  it  was,  to  all  essential 
intents  and  purposes,  a  signing  of  his  name 
within  the  spirit  and  intent  of  the  statute,  since 
it  met  every  purpose  designed  to  be  subserved 
thereby.  And  this  view,  in  my  judgment,  is 
sustained  bv  the  case  of  Meehan  v.  Rourke,  2 
Bradf.  885,  cited  in  the  main  opinion.  There 
the  name  of  the  witness  was  written  by  an- 
other, and  merely  vised  by  the  mark  of  the 
witness  himself,  although  the  requirement  of 
the  statute,  like  our  own,  was  that  the  witness 
should  sign  his  name.  But  it  is  said  by  the 
surrogate,  in  addition  to  the  language  quoted 
in  the  majority  opinion:  "I  think  the  requisi- 
tion of  tbe  statute  sufficiently  complied  with 
by  the  name  of  the  witness  being  written  at 
the  end  of  the  will,  and  the  witness  putting  his 
mark  thereto.  This  construction  meets  the  de- 
sign of  the  legislature  in  having  the  name  of 
the  witness,  and  excluding  wills  attested  only 
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by  marks,  and  does  not  sbnt  out  the  attesta- 
tion of  wills  by  illiterate  persons,  when  a  pen- 
man can  be  f  oand  to  record  tbe  transaction.  I 
flboald  come  to  any  otber  conclusion  with  re- 
gret, as  otherwise  I  should  be  compelled  yery 
frequently  to  reject  wills  attested  by  marks- 
men, the  experience  of  this  office  showin^tL  j 
mode  of  execution  to  be  very  common.  jBut, 
aside  from  the  consequences,  I  do  not  think 
tbe  rule  contended  for  Justined  by  the  lan- 
guage of  the  statute,  or  consistent  with  the  dis- 
tinction made  between  a  witness  writing  his 
name  when  he  has  subscribed  the  testator's 
name, and  being  reauired  in  all  other  cases  only 
to  'sign  his  name.'  **  I  think  the  record  shows  a 
sufficient  compliance  with  the  reo  uirements  of 
the  statute,  and  that  the  deceased  should  not» 
by  any  such  slight  lapse  as  is  here  disclosed, 
be  deprived  of  the  right  of  testamentary  dispo- 
sition of  his  property. 

Whatever  may  be  our  personal  views  as  to 
the  provisions  of  the  law  for  the  distribution 
of  the  property  of  intestates,  whether  they 
meet  with  our  approval  or  otherwise,  cannot 
affect  our  consideration  here.  The  sole  ques- 
tion is  whether  the  testator,  in  endeavoring  to 
avail  himself  of  the  privilege  of  the  law  to  so 


dispose  of  his  estate  as  to  meet  his  own  cher* 
ished  desires,  has  so  far  complied  with  the 
statute  as  to  make  his  purpose  effectual;  and 
this,  I  think,  he  has  done,  and  that  the  Judg* 
ment  of  the  lower  coort  should  be  reversed. 

A  petition  for  rehearing  was  subeequently 
filed,  in'response  to  which,  on  January  9, 1896, 
the  folio wiDg  opinion  was  handed  down: 

Per  Cnriam: 

The  opinion  heretofore  rendered  herein  Is 
modified  by  eliminating  from  the  paragraph 
preceding  the  Judgment  the  first  and  last  sen- 
tences, so  that  the  same  will  read:  "When  a 
will  is  proved,  every  exertion  of  the  court  is 
directed  to  giving  effect  to  the  wishes  of  the 
testator  therein  expressed,  but  in  the  proving 
of  the  instrument  the  sole  consideration  be- 
fore the  court  is  whether  or  not  the  lesislative 
mandates  have  been  complied  with.'^  As  so 
amended,  the  petition  for  a  rehearing  Is  de- 
nied. 


MeFarlaadf     Oaronttet     and     V 
Fleet*  JJ.,  dissent  from  the  order  denying 
the  petition  for  rehearing. 
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There  is  no  unwarranted  dieeriminatlon 
m^fminmt  Gitiaene  of  other  states  in  a  stat- 
uteldeolaiing  It  to  be  unlawful  for  any  peison  to 
solicit  insurance  within  the  state  on  property 
within  the  state  for  any  nonresident  i  persons 
without  procuring  from  the  oommiatioDer  of  in- 
surance the  certificate  of  authority  provided  for 
by  tlie  statute. 

(December  IT.  I88ft.> 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Circuit  Court  for  Kalamazoo  County 
made  during  tbe  trial  of  a  proceeding  against 
him  for  the  violation  of  the  statute  against 
soliciting  insurance  for  a  nonresident  without 
a  certificate  of  authority  from  the  insurance 
commissioner,  which  resulted  in  conviction. 

Defendant  was  soliciting  insurance  for  an 
association  of  individuals  doing  an  insurance 
business  under  tbe  name  of  Lloyds,  and 
claimed  that  the  statute  under  which  the  con- 
viction was  had  could  not  be  made  applicable 
to  individuals. 

Further  facts  appear  in  the  opinion. 

Mestn.  Frank  £•  Knappen  and  Myron 
H«  Beach  for  appellant. 

Mora— For  restrictions  on  buslDess  of  foreisrn 
tnaurance  companies,  see  note  to  State  v.  Aclcer- 
man  (Ohio)  M  L.  R.  A.  SB8.  See  also  Seamana  v* 
Temple  Oa  (MiohJ  S8  L.  B.  A.  480.  and  note  thereta 
80L.K  A. 


JTr.  E.  K.  Irish,  with  Mr.  Alfred  & 
Frost*  for  appellee: 

The  statute  is  valid. 

Olay  F.  db  M.  Iiu,  Co,  ▼.  Huron  Salt  db  L. 
MTg,  Co.  8t  Mich.  854;  People  v.  Howard^  SO 
Mich.  289;  Paul  v.  Virginia,  75  U.  8.  8  Wall. 
168,  19  L.  ed.  857;  Dueat  v.  Chicago,  77  U.  8. 
10  Wall.  410,  19  L.  ed.  972. 

A  state  may  extend  such  restrictions  to  in- 
dividuals doing  business  as  individuals. 

Qreene  v.  People  (HI.)  21  ^.£.  Rep.  805;  SiaU 
V.  Ackerman,  51  Ohio  St.  168,  24  L.  R  A.  298; 
BtaU  V.  &Y0/I0,  118  Mo.  888.  25  L.  R.  A.  248. 

It  was  not  necessary  for  the  people  to  prove 
the  incorporation  or  association  of  the  Lloyda. 

The  subiect-matter  of  the  averment  lies  pe- 
culiarly within  the  knowledge  of  the  defend- 
ant, and  even  in  criminal  cases  the  people  need 
not  prove  such  an  averment 

1  Qreenl.  £v.  §  79.  and  cases  cited. 

Montflfomery»  J.,  delivered  the  opinion  of 
the  court: 

By  Act  No.  74  of  the  Session  Laws  of  1898, 
it  was  enacted  that  it  shall  be  unlawful  for  an  j 
person  or  persons,  as  agent,  solicitor,  surveyor, 
broker,  or  in  any  other  capacity,  to  transact^ 
or  to  aid  in  any  manner,  directly  or  indirectly, 
in  the  transacting  or  soliciting  within  this  state 
any  insurance  business  for  any  person,  persons, 
firm,  or  copartnership  who  are  nonresidents  of 
this  state,  or  for  any  fire  or  inland  navifatioa 
insurance  company  or  association  not  Incor- 
porated by  the  laws  of  this  state,  or  acting  for 
or  in  behalf  of  any  person  or  persons,  firm  or 
copartnership,  as  agent  or  broker,  or  in  any 
other  capacity,  or  procure  or  assist  to  procure 
a  fire  or  inland  marine  policy  or  policies  of  in* 
turance  on  property  situated  hi  this  states  for 
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mBf  nonresideDt  persoo,  penons,  firm,  or  oo- 
fiarUiership,  or  for  anj  company  or  associa- 
tion, without  this  Btate,  whether  incorporated 
•or  not,  without  the  procuring  or  receiring 
from  the  commiflsioner  of  insarance  the  cer- 
tificate of  authority  provided  for  in  section  33 
•of  an  aot  entitled  *'An  Act  Belatiye  to  the  Or- 
ganisation of  Fire  and  Marine  Insurance  Com- 
panies Transacting  Business  within  This  State," 
approved  April  8,  1869,  as  amended.  Such 
•certificate  of  authority  shall  state  the  name  or 
names  of  the  person,  persons,  firm,  or  copart- 
nership, or  the  location  of  the  company  or  as- 
-sociation,  as  the  case  may  be,  showing  the 
party  named  in  the  certificate  has  complied 
with  the  laws  of  this  state  regulating  fire  and 
Inland  navigation  insurance,  and  the  name  of 
the  duly  appointed  attorney  in  this  state  on 
whom  process  may  be  served.  By  section  6  of 
the  act  of  which  the  above  is  amendatory,  it  is 
provided:  *'In  any  suit  brought  under  this  act 
It  shall  not  be  necessary  to  prove  the  legal  in- 
<x>rporation  or  association  of  any  corporadon 
or  association  of  individuals,  the  policies  of 
which  have  been  solicited  or  issuea  contrary 
to  this  act.  It  shall  be  sufilcient  to  show  that 
the  policy  of  insurance  has  been  solicited  or  is- 
suea, directly  or  indirectly,  by  or  through  the 
•defendant  company  or  association,  not  author- 
ized to  do  business  in  this  state." 

Respondent  was  charged  and  convicted  in 
the  Sjilamazoo  circuit  court  of  a  violation  of 
this  act.  He  has  brought  the  record  here  for 
review  on  exceptions  before  sentence.  While 
the  record  contains  numerous  assignments  of 


error,  we  have  not  been  favored  with  any  brief 
on  behalf  of  the  respondent.  We  have,  how- 
ever, looked  throuffh  the  record,  and  dis- 
covered no  error.  The  only  question  meriting 
discussion  is  whether  the  law  in  question  ia 
unconstitutional.  It  appears  from  toe  defend- 
ant's requests  that  it  was  contended  below  thai 
the  statute  contained  an  unwarranted  discrimi- 
nation against  the  citizens  of  other  states.  It 
has  been  repeatedly  held  that  it  is  within  the 
power  of  the  state  to  exclude  corporations  or 
other  states  from  doing  business  in  this  state, 
except  on  such  terms  as  the  legislature  may  see 
fit  to  prescribe  for  the  protection  of  its  citizens. 
Bariford  F.  Ins,  Co,  v.  Baymond,  70  Mich. 
485;  Dovle  v.  Continental  Im,  Co.  94  U.  S.  585, 
24  L.  ed.  148.  This  naturally  carries  with  it 
the  right  to  prohibit  Individuals  within  this 
state  from  acting  for  such  inhibited  corpora- 
tions. People  V.  Howard,  60  Mich.  289;  P^ul 
V.  Virginia,  75  U.  8.  8  Wall.  168, 19  L.  ed.  857. 
But  it  appears  to  have  been  insisted  below 
that,  while  it  may  be  competent  to  prohibit 
cori>orations  from  doing  business  within  this 
state,  the  legislature  cannot  deny  the  right  to 
individuals.  But  an  answer  to  this  is  that 
there  is  no  discrimination  against  individuals 
of  other  states  under  the  insurance  laws  of  this 
state.    See  Slate  v.  Aekerman,  51  Ohio  St.  168, 

24  L.  R.  A.  298;  8taU  v.  8toM,  118  Mo.  888, 

25  L.  R.  A.  248. 

Conviction  affirmed,  and    the  court  is  in- 
structed to  proceed  to  sentence. 

The  other  Justices  concur. 


ILLINOIS  SUPREME  COURT. 


WEARE  COMMISSION  CO.,  AppL. 

V, 

Mary  A.  DRULEY.  Admrz.,  etc.,  of  William 
M.  Druley,  Deceased,  et  at. 

OM  m.  S6w) 

!•  A  conveyanee  by  adel>tor,legmlly  or 
t  eonstroetiTely  frandiileiit  mm  to  erod- 


itorsy  as  contndtotfnffulshed  from  fraudulent 
In  fact,  to  not  flrround  for  attaohment  by  them 
under  the  liltnoto  attachment  law. 

8*  A  Jndfi^ment  ftgatnat  an  UimiItmiI  es- 
tate will  not  be  reversed  at  the  instance  of 
the  admintotratriz  where  the  reversal  would  re- 
sult in  no  beoeflt  to  bar  or  the  estate  from  tha 
fact  that  the  claim  has  been  allowed  by  the  pro- 
bate court. 


Kogm.—What  intent  to  defraud  wfU  mtetoitn  an  at- 

taehmonL 
L  Oeneraily. 
IL  Aetudi    a$    dMInauilBhed  from   eonttruetive 

fraud, 
HL  Fnudulent  eontraetion  of  debte, 
IT.  Against  abBcondtng  debtort, 
V.  For  removal  of  property, 
VX  For  amignmentt  dfeposoZ,  or  eeoretion  of  prop- 
erty, 

a.  The  intent  to  defraud, 

b.  Fartieipaiion  in    fraudulent  intent  hy 

tramtforee, 

o.  GiftB. 

d.  Sales  of  property. 

e.  Mortgagino  or  piedgino  property. 

f.  AssiQnments  for  the  beneitt  of  ereditort. 

g.  Threats  to  assian  or  aispose  of  property, 
h.  Making  preferences. 

L  Tranefers  in  payment  of  debts, 
i,  Confeaion  of  $udgmenU 
k.  Dransfers  and  wUhdraioais  by  partners. 
L  Formation  of  and  Uransfer  to  eorvorolion 
or  partnanhip. 

10Ii.B.A. 


YL— (Oontinned.) 

m.  Ooerbwuino* 

n.  Befusal  to  pay. 

o.  Statements    and    mitrepres&nUMons   by 
debtor. 

p.  Conversion  of  profpertf§» 

Q.  If iaceffafMous  oases. 

L  QemfraSLy. 
The  riffht  to  attach  as  It  exists  In  most  of  the 
United  States  is  a  statutory  one,  and  tbe  question 
as  to  what  intent  to  defraud  will  sustain  it  to  one  of 
tbe  construction  of  the  particular  statute  oonfer- 
rlnor  the  risrht  and  tbe  determination  as  to  whether 
tbe  facts  of  tbe  case  bring  it  within  the  statute,  and 
to  coDflned  to  questions  as  to  tbe  fraudulent  con- 
traction of  debts,  the  absconding  of  tbe  debtor,  bto 
remoTal  of  bto  property,  and  hto  assignment,  dtopo* 
sition,  or  secretion  of  property,  tbe  question  of  in* 
tent  not  entering  into  tbe  right  of  attachment 
against  nonresidents. 

n.  Aelual  as  distlnguUhed  from  eonstruetioe  frauds 

A  decided  preponderance  of  authority  supports 
the  rule  that  a  mere  constructive  fraud,— that  ia.an 
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APPEAL  by  plaintiff  from  a  judgment  of  the 
Appellate  Court,  First  District,  affirming 
a  Judgment  of  the  Circuit  Court  for  Cook 
County  dissolving  an  attachment  which  plain- 
tiff had  levied  upon  property  of  its  debtor  on 
the  ground  that  he  had  attempted  to  transfer 
his  property  in  fraud  of  creditors.    Afflrmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Osborne  Bros*  and  J*  M.  H* 
Burgetty  for  appellant: 

The  burden  of  proof  was  on  defendant  to 
ihow  that  the  deed  was  executed  in  good  faith. 

See  Hollehback  v.  Todd,  119  111.  543;  Huhbard 


▼.  Allen,  59  Ala.  388;  HarrtU  v.  Mitchdl,  61 
Ala.  271;  Clements  v.   Nicholson,  78  U.  8.  ^ 
Wall.  299.  18  L.  ed.  786;  Callan  v.  Staiham, 
64  U.  S.  28  How.  477, 16  L.  ed.  532;  Alexander 
V.  Todd,  1  Bond,  C.  C.  175;  Kfiigfit  v.  Capito^ 
28  W.  Va.  689;  Qoshom  ▼.  Snodgrass,  17  W. 
Va.  717;  Smith  v.  Broum,  84  Mich.  455;  Hen-^ 
derson  ▼.  Henderson,  56  Mo.  584;  Oreat  Wat- 
em  R  Oo,  V.  Bacon,  80  111.  847.  88  Am.  Dec 
199;  King  ▼.  Atkins,  88  La.  Ann.  1057;  Far^ 
▼.  Simmons,  18  La.  Ann.  897;  LoteU  y.  Payne, 
80  La.  Ann.  511;  Apothecaries  Go.  v.  Bentley, 
Ryan  &  M.  159;  Ruggins  ▼.  Wcurd,  21  Week. 
Rep.  914. 
If  the  deed  was  intended  as  a  mortgage,  the- 


act  involvlDg  no  positive  wrongr,  the  Invalidity  of 
which  arises  entireiy  from  the  pro  visions  of  the  iawt 
—will  not  warrant  an  attochroent  upon  the  ground 
of  a  disposition  of  property  with  intent  to  defraud. 

This  is  the  rule  adopted  by  the  principal  case,  and 
It  was  also  expressly  held  in  Standard  Oil  Co.  v. 
Morrison,  A  ft  A.  Co.  64  IIL  App.  631  (1884);  First 
Mat.  Bank  v.  Kurtz,  82  HI.  App.  218  (1886);  Shove  v. 
FarwelL.  9  HI.  App.  266  (1881);  Maricet  Nat.  Bank  v. 
Bethel,  8S  Ohio  L.  J.  186(1894);  Heidenheimer  v.  Off- 
ix>rn,  1  Disney  (Ohio)  861  (1867);  Chamberlain  v. 
8tronff,8  W.  L.  G.  881  (1859),  as  friven  in  Walker  ft 
Bates'  (Ohio)  Diff.  101;  National  Bank  v.  Purcell,  8 
Bee.  744  (1880),  as  given  in  3  Bates*  (Ohio)  Dig.  68; 
Union  RoUinir  Mill  Co.  v.  Packard,  18  Bull.  691, 1 0. 
C.  76,  as  given  in  4  Bates*  (Ohio)  Dig.  34. 

It  is  not  sufficient,  though  the  actual  or  even  neo- 
esmry  consequence  of  the  act  would  be  to  hinder 
and  delay  creditors.  Heidenheimer  v.  Ogbom, 
wuprcu 

The  right  to  attachment  is  based  upon  the  sup- 
posed existence  of  fraud  in  fact,  and  not  upon  what 
Is  merely  voidable  because  against  equity  and  good 
conscience,  sometimes  denominated  fraud  in  law. 
Holbrook  v.  Peters  ft  M.  Co.  8  Wash.  844  a894) 
(<^iicium). 

And  an  actual  personal  intent  to  defraud,  hinder, 
and  delay  creditors  is  necessary  to  uphold  an  at- 
tachment McPike  V.  Atwell,  84  Kan.  142  a886); 
Union  Rolling  Mill  Co.  v.  Packard,  and  Shove  v. 
Farwell,  supra;  Seidentopf  v.  Annabil,  6  Neb.  624 
(1877). 

The  right  to  issue  an  attachment  depends  entirely 
upon  the  f  randulent  intent,  which  must  be  made  to 
appear,  and  not  upon  something  inferred  from  the 
consequence  of  the  acts  stated.  Seidentopf  v.  An- 
nabil, eavra. 

Thus  a  conveyance  of  property  in  violation  of  the 
bankrupt  law  furnishes  no  ground  for  an  attach- 
ment.   Stanley  v.  Sutherland,  64  Ind.  389  (1876). 

And  a  conveyance  without  consideration  to  his 
wire  by  a  person  whose  solvency  is  doubtful,  made 
without  intent  to  defraud  creditors,  will  not  sustain 
an  attachment,  though  it  might  justify  a  bill  to  set 
aside  the  conveyance.  McFarlan  v.  Mills,  4  Bull. 
1064,  as  given  in  8  Bates*  (Ohio)  Dig.  62. 

And  a  sale  to  one  ci editor  without  actual  fraud, 
to  prevent  another  creditor  from  gaining  any  ad- 
vantage, does  not  show  a  fraudulent  intent  which 
will  support  an  attachment.  Chamberlain  v. 
Strong,  8  W.  L.  G.  281  (1859),  as  given  in  Walker  ft 
Bates*  (Ohio)  Dig.  101. 

So,  a  transfer  of  property  by  an  insolvent  corpo- 
ration, by  which  a  preference  is  given  to  one  cred- 
itor over  others,  is  not  such  a  fraud  in  fact  as  to 
BfTord  ground  for  an  attachment  at  the  instance  of 
an  un preferred  creditor.  Holbrook  v.  Peters  ft  M. 
Co.  8  Wash.  344  (1894). 

And  the  mere  fact  that  the  debtor  converted  his 
business  bouse  into  a  corporation,  and  transferred 
to  the  corporation  the  assets  of  his  business,  will 
not  sustain  such  an  attachment  without  evidence 
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of  fraudulent  intent.  Union  JStolUng  MUl  Go.  v. 
Packard,  18  Bull.  691, 1  a  a  76,  as  given  In  Bates*- 
(Ohio)  Dig.  216. 

Nor  will  a  transfer  by  a  limited  partnership  of  tbe- 
effects  of  the  firm  in  payment  of  a  valid  debt  witb 
intent  to  give  preference  to  a  creditor,  in  violatioik 
of  Maryland  Pub.  Gen.  Laws,  arL  78, 1 15.  making 
such  transfer  void  as  to  creditors,  warrant  an  aw 
tacbment  under  the  New  York  Code,  on  the  ground 
that  they  have  assigned,  disposed  of,  or  secreted^ 
their  property  with  intent  to  defraud  thcdr  cred-^ 
iters.    Casola  v.  Vasquex,  147  N.  Y,  256  (1896). 

And  a  surviving  partner  who  in  good  faith  an<t 
with  the  acquiescence  of  the  representative  of  tb» 
deceased  partner  uses  the  firm  property  to  continue 
the  business  on  his  own  account  and  in  liJs  own 
name,  and  raises  money  upon  the  credit  given  liiii> 
by  the  possession  of  such  property,  and  finally 
disposes  of  it,  is  not  subject  to  attachmeot  apoi» 
the  ground  of  a  disposal  with  intent  to  defraud,  iiL 
the  absence  of  ciroumstanoes  showing  such  an  ac- 
tual intention,  though  a  part  may  have  been  ap- 
plied to  the  payment  of  his  individual  obligations* 
Htzpatrlck  v.  Slannagan,  106  U.  S.  64B,  27  L.  ed.  Xll 
(1882). 

So,  selling  by  a  mortgagor  from  the  stock  of 
goods  mortgaged,  in  the  ordinary  course  of  bosi* 
ness,  with  the  knowledge  and  implied  consent  of 
the  mortgagee,  is  a  constructive  fraud  only,  where- 
there  is  no  fraudulent  intent  in  fact  on  the  part  of 
the  mortgagor,  and  Is  not  ground  for  an  attach- 
ment against  him.  Bhode  v.  Matthal,  86  Hi.  App. 
147  (1889). 

And  a  chattel  mortgage  containing  a  stipulation 
for  the  retention  of  possession  by  the  mortgagor  of 
the  mortgaged  property  and  posseeslon  so  retainedF 
pursuant  to  the  terms  thereof,  is  not  per  se  fraud- 
ulent or  prima  facie  evidence  of  a  fraudulent  in- 
tent which  will  support  an  attachment,  where  the 
mortgage  was  duly  filed  and  there  is  nothing  to  in- 
dicate an  actual  intent  to  defraud.  Frankbouaer 
V.  EUett,  22  Kan.  m,  81  Am.  Rep.  171  (1879). 

And  a  sale  under  a  chattel  mortgage  whioh  in 
fact  hinders  and  delays  creditors  does  not  warrant 
an  attachment  under  the  Illinois  statute  on  tbe- 
ground  tha^uch  sale  is  fraudulent  in  law,  in  the 
absence  of  a  corrupt  intent  in  making  the  mort- 
gage.   Laflin  V.  Central  Pub.  House,  52  UL  482  (1889). 

So,  an  assignment  for  the  benefit  o(  creditors, 
which  is  fraudulent  at  law  and  void  on  its  face  a» 
hindering  or  delaying  creditors,  will  not  justify  an 
attachment  in  the  absence  of  a  showing  of  actual 
intent  to  defraud.  Belmont  v.  Lane,  22  How.  Pr. 
866  (1862)  (dictum). 

And  an  assignment  for  the  benefit  of  crediton» 
which  is  invalid  by  reason  of  noncompliance  with 
the  statute,  does  not  constitute  an  assignment  or 
disposition  of  the  debtor's  property  with  intent  u> 
defraud  creditors,  which  will  support  an  attach- 
ment. First  Nau  Bank  v.  Bosenfeld,  66  Wis.  88» 
(1886). 

So,  an  assignment  for  the  benefit  of  creditors*  ex- 
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fact  that  Jane  Druley  came  into  court  and 
claimed  absolute  title  under  tbe  deed  from 
William  is  conclusive  of  ber  intent  to  defraud 
plaintiff,  and  will  disentitle  her  to  any  rights 
noder  the  deed. 

Barker  v.  French,  18  Vt  460;  Foiter  v. 
Origtby,  1  Bush,  86;  Thompson  v.  Pennell,  67 
Me.  159:  Metropolitan  Bank  y.  Godfrey,  28111. 
579;  Larmon  v.  Knight,  140  IlL  282;  Jones  ▼. 
Nedv,  72  111.  449;  Maekie  ▼.  Cairns,  Hopk. 
Ch.  '378. 

The  instruction  to  find  for  the  defendant  on 
the  attachment  issue  was  error. 

It  is  only  when  the  evidence,  with  all  the  in- 
ferences that  can  Jostlflably  be  drawn  from  It, 


18  so  sufficient  to  support  a  verdict  for  plaintiff 
that  it  would  be  the  duty  of  the  court  to  set 
such  a  verdict  aside,  that  the  court  can  direct 
a  verdict  for  defendant. 

Purdy  V.  HaU,  184  HI.  298;  Ptnnsyltania 
a>.  V.  Oonlan,  101  III.  98;  Baridott  v.  Inter- 
national Bank,  119  111.  269;  Pratt  v.  Btone,  10 
III.  App.  688;  Johnson  v.  Moulton,  2  IlL  582; 
Chicago  db  A.  B,  Co.  v.  Shannon,  48  lU.  888; 
Bishop  V.  Busse,  69  HI.  408;  Morgan  v.  Ryer- 
son,  20  ni.  848;  Eincaidv.  Turner,  7  111.  618; 
Kitzinger  v.  tktndJborn,  70  HI.  146;  Uoyd  v. 
McClure,  2  G.  Greene.  189;  Wight  Fire  Procf- 
ing  Co,  v.  Roceckai,  80  HI.  App.  266;  Lind  v. 
Beck,  87  HI.  App.  480. 


ecQted  Id  Rood  faltb  and  without  any  wronirful 
Intent,  but  which  to  so  defectively  executed  as  to 
render  it  void,  does  not  authorize  an  attachment  as 
a  disposal  of  property  with  intent  to  defraud  cred- 
itors. Cooper  V.  Clark,  44  Kan.  868  (1800);  McPike 
T.  Atwell.  84  Kan.  142  (1886);  Harris  v.  Oapell,  28 
Kan.  m  (1888). 

And  an  assiirnment  for  tbe  benefit  of  oredltors* 
le^rular  on  its  face,  made  in  an  attempt  under  the 
advice  of  counsel  to  divide  equitably  all  of  the 
debtor's  property  amons  his  oreditora,  cannot  be 
held  to  be  a  disposition  of  property  with  intent  to 
defraud  creditors,  thouflrh  the  assignment  is  void. 
Wearne  v.  France,  8  Wyo.  278  (1888). 

But  tbe  act  which  constitutes  the  constmotJve 
fraud  may  be  such  as  to  Justify  an  inference  of  a 
fraudulent  intent  which  will  support  an  attach- 
ment. 

An  actual  fraud,  as  distinguished  from  a  oon- 
Btmctive  one,  is  neceesary  to  sustain  an  attach- 
ment, but  this  arioes  when  the  acts  done  create  as 
a  lofflcal  sequence  results  that  are  not  fairly  or  rea- 
sonably consistent  with  an  honest  purpose.  8eck- 
eodorf  v.  Ketcham,  87  How.  Pr.  686  a884). 

Acta  conceded  to  be  fraudulent  should  not  be 
declared  by^tbe  court  ineufflcient  to  establish  a 
fraudulent  intent  which  will  sustain  an  attachment 
as  a  matter  of  law.  If  they  were  acts  which  the 
jury  sb ould  consider  and  act  upon.  Main  v.  Ly  och, 
64  Md.  866  a88Q).  See  a  Jso  Kiplloff  v.  Corbln.  86  How. 
Pr.  12  (1888),  infra^  VI.  a.  The  intent  to  defraud, 

Hiuo,  an  assicrnment  by  a  debtor  to  a  creditor  for 
the  sale  of  the  property,  and  a  return  of  the  bal- 
ance after  satisfaction  of  the  creditor^  claim  to 
the  debtor,  is  fraudulent  and  void,  and  contains  in 
itself  evidence  of  a  fraudulent  Intent  upon  which 
an  attachment  may  be  Inued.  Sels  v.  Bvans,  6111. 
App.  466  (1880). 

And  an  assignment  for  the  benefit  of  creditors, 
contain  log  provisions  preferring  members  of  the 
debtor^s  firm  and  giving  the  assignee  power  to  sell 
upon  credit,  though  a  fraud  in  law  as  distinguished 
from  an  actual  fraud,  warrants  the  inference  of 
tbe  existence  of  such  a  fraudulent  intent  as  will 
iupport  an  attachment.  Byhiner  v.  Buegger,  19 
111.  App.  157  a886). 

80,  tbe  constructive  fraud  evidenced  by  an  as- 
sSgnment  by  a  partner  of  partnership  property  for 
the  payment  of  firm  and  individual  debts  without 
providing  that  tbe  firm  debts  shall  be  first  paid,  is 
suificient  to  Justify  an  inference  of  fraudulent  in- 
tent which  will  support  an  attachment.  Friend  v. 
Michselis,  15  Abb.  N.  C.  854  (1886). 

In  Friend  v.  Micbaelis,  supra,  Milliken  v.  Dart,  26 
HuD,  24  (1881),  infra,  VI.  f,  Avsianmenteforihe  bene- 
fit of  credttors,  was  limited  and  distinguished  as  be- 
longing to  a  class  of  cases  in  which  no  positive 
wrongdoing  was  Involved,  tbe  invalidity  arising 
wholly  from  the  provision  of  the  law;  and  the 
court  said  that  the  ruling  should  be  restricted  to 
such  cases. 

And  an  aasignment  by  an  insolvent  firm  by 
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which  partnership  property  Is  appropriated  to  the 
payment  of  individual  debts  of  a  partner,  will  sup- 
port an  attachment  upon  the  ground  of  a  disposal 
of  property  so  as  to  hinder  and  delay  creditors, 
though  the  fraud  charged  is  one  in  law,  and  not  in 
fact*    Keith  V.  Fink,  47 111.272  (1868). 

The  courts  of  several  of  the  states,  however, 
among  which  are  Maryland,  Florida,  and  the  Dis- 
trict of  Columbia,  have  adopted  the  opposite  doc- 
trine—that mere  constructive  fraud  is  sufficient  to 
Justify  an  attachment. 

Thus,  a  conveyance  which  by  Its  terms  operates 
to  binder,  delay,  or  defraud  creditors,  will  be  pre- 
sumed to  have  been  Intended  to  so  operate,  and 
will  sustain  an  attachment.  Whedbee  v.  Stewart, 
40  Md.  414  (1874);  Farrow  v.  Hayea,  51  Md.  4B6 
(1879). 

And  an  assignment  in  trust  to  sell  tbe  assigned 
property  and  pay  releasing  creditors  out  of  the 
proceeds,  and  return  tbe  surplus,  if  any,  to  the 
grantor,  operates  to  hinder,  delay,  or  defraud  cred- 
itors, and  is  fraudulent,  and  the  Intent  to  defraud, 
upon  which  an  attachment  may  be  issued,  will  be 
imputed  to  the  assignor,  and  parol  evidence  is  not 
admissible  to  show  a  different  intent.  Farrow  v. 
Hayes,  suprtk 

80,  In  CIsseil  V.  Johnston,  28  ^Wash.  L.  Bep.  780 
(1804),  it  was  held  that  an  attachment  upon  the 
ground  that  the  debtor  has  assigned,  disposed  of, 
and  secreted  his  property  with  intent  to  delay  and 
defraud  his  creditors  will  lie  for  tnud  in  law  in 
case  of  an  assignment  by  insolvent  debtors,  though 
there  was  no  fraud  in  fact  or  actual  fraud. 

And  the  fact  that  a  mortgagor  of  a  stock  of 
goods  is  permitted  to  remain  in  possession  and  con- 
tinue to  sell  and  dispose  of  them  in  the  ordinary 
course  of  business  amounts  to  a  conveyance  to  the 
use  of  the  grantor,  and  is  ftaudulent  per  se  and  a 
ground  for  attachment,  even  when  the  act  is  en- 
tirely unconnected  with  any  intentional  fraud. 
Bckman  v.  Munnerlyn,  88  Fla.  867  (1896). 

So,  under  statutes  like  those  of  Miapourl  and 
New  Mexico,  providing  for  an  attachment  for  a 
disposition  of  property  so  as  to  defraud  creditors, 
constructive  fraud  is  sufficient  to  warrant  its  issu- 
ance, no  intent  to  defraud  l)eing  necessary. 

Thus,  the  element  of  intention  is  not  embraced 
in  the  ground  of  attachment  that  the  debtor  has 
fraudulently  sold  or  removed  or  disposed  of  bis 
property  so  aa  to  binder  or  delay  creditors.  Noyea 
V.  Cunningham,  51  Mo.  App.  104  (1803);  Potter  v. 
McDowell,  81  Mo.  68  (1860);  Douglass  v.  Clssna,  17 
Mo.  App.  44  (1886). 

A  conveyance  which  Is  fraudulent  at  law  and 
void  as  to  existing  creditors  warrants  an  attach- 
ment under  tbe  Missouri  statute,  regardless  of  the 
motives  or  intention  of  the  debtor.  Farmers*  ft  M. 
Rank  v.  Price,  41  Mo.  App.  201  (1800);  Kritzer  v. 
Smith,  21  Mo.  286  (1865). 

And  an  act  done  by  a  debtor,  which  Is  fraudulent 
in  law  because  it  binders  and  delays  creditors,  will 
support  an  attachment  under  the  Missouri  statute 
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The  deed  was  fraudulent  as  to  William'a 
creditors. 

If  the  deed,  which  was  absolute  on  its  face, 
was  intended  by  the  parties  to  be  a  mere  mort- 
gage, it  will  be  coDclasively  presumed  to  have 
been  made  with  intent  to  defraud,  hinder,  and 
delav  the  grantor's  creditors. 

Harris  v.  Sumner,  2  Pick.  129;  Metropolitan 
Bank  v.  Qodfrey,  28  111.  579;  Bullock  ▼.  Bat- 
ienhousen,  108  111.  28;  Batte7i?iou9enr.  Bullock, 
11  III.  A  pp.  665;  Sims  v.  Oaines,  64  Ala.  892; 
Bryant  ▼.  Toung,  21  Ala.  264;  Oregory  ▼.  Per- 
kins, 4  Dey.  L.  50;  Halcombe  ▼.  Bay,  1  Ired. 
L.  840;  Qaither  v.  Mumford^  1  N.  0.  Term. 
Rep.  167;  Benton  v.  Saunders,  Busbee's  L.  860; 


North  ▼.  Belden,  13  Conn.  876,  85  Am.  Dea 
88;  Hough  v.  Ives,  1  Root,  492;  Friedley  v. 
EamUton,  17  Serg.  &  R.  70.  17  Am.  Dec.  638; 
JaquesY.  IFe^«7  Watts.  261;  Dey  v.  Dunham, 
2  Johns.  Oh.  182;  Odell  v.  Montfoss,  68  N.  T. 
499;  Cootidge  ▼.  Mdvin,  42  N.  H.  510;  Wink- 
ley  ▼.  Hill,  9  N.  H.  81,  81  Am.  Dec.  215;  Tift 
V.  Walker,  10  N.  H.  150;  Smithy.  LoweU,  6  N. 
H.  67;  Bice  v.  Cunningham,  116  Mass.  469; 
Shield  V.  Anderson,  8  Leigh,  729;  Watkins  y. 
Arms,  64  N.  H.  99;  Bentz  v.  Hockey,  69  Pa. 
71;  McOultoch  ▼.  Hutchinson,  7  WatU.  484,  89 
Am.  Dec.  776;  Shaffer  v.  Watkins,  7  Watts  & 
S.  219;  ConneUy  v.  FTaWw.  45  Pa.  449. 
When  a  conveyance  by  its  terms  operates  to 


though  it  may  not  defraud  the  creditor  in  fact. 
Kellog  y.  RiohardsoD,  19  Fed.  Rep.  70  (1888). 

The  term  'fraud/*  as  uoderstood  In  the  Missouri 
statute  ooncerningr  fraudulent  conveyanoea,  has 
-tbe  same  meaningr  in  the  attachment  law.  and  it  Is 
•not  necessary  to  show  that  the  act  originated  in 
.any  meditated  design  to  oommit  a  positive  fraud 
to  .injure  others.  Beed  y.  Pelletier,  28  Mo.  178 
'(VSBH)  (dictum). 

Whatever  to  denounced  as  fraud  by  tiie  Judg- 
ement of  the  law  must  be  regarded  in  the  same 
vUght  with  reference  to  an  act  or  transaction  whioh 
is  made  the  ground  of  an  attachment,  and  if  the 
act  charged  to  have  been  committed  is  fraudu- 
lent, actual  or  constructiye,  it  wilt  be  inferred  that 
the  party  intended  its  natural  and  ordinary  results, 
ihid. 

•  Thus,  an  assignment  for  the  benefit  of  creditors 
whioh  is  fraudulent  in  and  of  itself  as  matter  of 
law  is  a  fraudulent  oonyeyanoe  within  the  mean- 
ing of  the  provision  of  such  an  act.  Douglass  y. 
€lesna,  17  Mo.  App.  44  (1886);  Leitensdorf er  y.  Webb, 
IK.  M.84a868). 

And  an  assignment  for  the  benefit  of  certain  pre- 
ferred creditors,  made  without  presenting  a  peti- 
tion to  any  court  or  Judge  and  without  any  sched- 
ule of  debts  or  creditors,  and  without  tbe  sanction 
of  any  oourt  of  sessions  or  service  of  any  cita- 
tion of  creditors,  as  required  by  law  in  New  Mexico, 
Is  fraudulent  in  law,  and  will  support  an  attach- 
ment as  a  disposal  of  property  so  hs  to  defraud 
creditors.   Leitensdorf  er  v.  Webb,  supra. 

And  a  mortgage  by  a  tradesman  of  his  entire  stock 
of  goods,  of  whioh  he  is  permitted  to  continue  in 
possession  and  to  sell  and  dispose  of  in  tbe  usual 
course  of  his  business,  to  fraudulent  in  law  and  fur- 
nishes ground  for  an  attachment  under  the  Missouri 
statute,  though  it  was  made  to  secure  a  bona  fide 
debt  Sauer  v.  Bebr.  48  Mo.  App.  80  (1898);  Beed  y. 
Pelletier,  supra. 

in.  PVoifduIsiit  eoniraelAon  of  debts. 

The  statutes  of  some  of  the  states  provide  for  an 
attachment  upon  the  ground  that  the  debt  thereby 
sought  to  be  collected  was  frauduienUy  con- 
tracted. 

Under  such  statutes  false  representations  made 
by  a  debtor  as  to  hto  solvency,  by  which  be  obtains 
credit,  are  sulBcient  to  sustain  an  attachment  in 
an  action  brought  by  a  creditor  by  whom  the 
credit  to  given.  First  Nat.  Bank  y.  Bosenfeld,  06 
Wis.  S82  (1886). 

8o  the  contraction  of  a  debt  with  the  precon- 
ceived intention  not  to  pay  it  to  fraudulent  within 
the  meaning  of  the  Missouri  statute,  defining  the 
ground  of  attachment.  Blaokwell  y.  Fry,  48  Mo. 
App.  638  (1892). 

And  the  purchase  of  property  by  one  who  to 
practically  insolvent,  who  for  the  purpose  of  ob- 
taining credit  makes  exaggerated  statements  as 
to  hto  solvency,  stating  the  purpose  for  which  he 
wanted  the  property,  but  dtoposes  of  it  in  payment 
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of  debts  made  after  its  receipt,  together  with  other 
suspicious  circumstances,  authorizes  tbe  assertion 
that  he  did  not  intend  to  pay  for  it,  and  to  suflSclent 
to  support  an  attachment.  Cole  Mfg.  Go.  y.  Jen- 
kins, 47  Mo.  App.  664  a880). 

But  to  sustain  an  attachment  on  the  ground  that 
the  debt  was  fraudulently  contracted,  it  most  be 
shown  that  the  debtor  intended  to  defraud  tbe 
creditor.    Hughes  v.  Lake,  63  Miss.  6S2  (1886). 

And  to  support  an  attachment  upon  the  ground 
that  a  debt  was  contracted  for  property  ob- 
tained under  false  pretenses,  it  must  be  shown 
that  there  was  an  intent  on  the  part  of  the 
debtor  to  cheat  or  defraud  at  the  time  tbe  debt  was 
contracted  or  property  obtained,  and  aome  false 
pretense  must  have  been  designedly  used  for  that 
purpose  and  the  fraud  aooompltohed  by  means 
thereof,  or  it  must  have  had  such  an  effect  that 
without  it  the  defrauded  party  would  not  have 
parted  with  hto  money  or  property.  Wyman  y* 
Wiiwartb,  1  8.  D.  m  a890). 

So,  statements  made  by  a  debtor  through  aa 
agent,  on  which  credit  was  given  blm,  though  false, 
will  not  support  an  attachment  where  they  were 
not  communicated  to  the  creditor  by  the  authority 
or  with  the  knowledge  of  the  debtor,  aod  were  not 
made  with  the  intention  of  influencing  and  indu- 
cing the  creditor  to  part  with  hto  property.  Lodge 
y.  Rose  Valley  Mills,  UPa.  Oo.Ct.  667.  IPa.  Dtot.  B. 
811  (1882). 

And  an  attachment  will  not  lie  under  Mo.  Bey. 
Stat.  0  896,  providing  therefor,  when  the  debt  was 
fraudulently  contracted,  for  the  wronxf  ul  conver- 
sion of  personal  property,  though  possession  was 
obtained  with  intent  to  conyert  it.  Flnlay  y.  Bry* 
son,  84  Mo.  664  (1884). 

Proof  that  a  debt  was  ftandulently  contracted, 
howeyer,  will  not  support  an  attachment  upon  the 
ground  that  the  debtor  had  assigned,  dtopoaed  of, 
or  concealed  hto  property  with  intent  to  defraud 
creditors.  Dellone  y.  Hull,  47  Md.  118  n877):  John- 
son V.  Buckel,  66  Hun,  601  (180B):  Wittner  y.  Voo 
Minden,  27  Hun,  284  a882). 

In  the  absence  of  evidence  of  a  fraudulent  appro- 
priation of  hto  property  by  the  debtor  with  auch 
intent.   Johnson  v.  Buckel,  supra. 

Thus,  procuring  a  loan  by  fraudulent  representa- 
tions to  not  a  ground  for  an  attachment  under  th« 
Ohio  statute  providing  therefor,  where  tbe  debtor 
has  sold,  conveyed,  or  otherwise  dtoposed  of  hto 
property  with  tbe  fraudulent  Intent  to  cheat  and 
defraud  creditors,  or  to  about  to  make  such  sale 
with  like  intent.  Stone  y.  Bank,  1  Ohio  Dec  869 
a884). 

And  an  attachment  will  not  be  granted  upon 
the  gronnd  that  the  debtor  has  dtoposed  of  hto 
property  with  intent  to  defraud  hto  credirom  on 
proof  of  mtorepresentations  as  to  hto  solvency  and 
ownership  of  property,  where  there  was  a  failure 
of  proof  of  fraudulent  appropriation  and  that  tbe 
debtor  had  property  as  repi-esent^d.  Klbbe  y* 
Herman,  61  Hun,  438  a880). 
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hinder,  delay,  or  defraud  creditorB»  the  law 
presumes  the  intent  to  do  so. 

Sim»  y.  Oainef,  64  Ala.  392;  MeKMin  v. 
MarUn,  64  Pa.  852.  8  Am.  Bep.  588;  Harris 
▼.  Sumner,  2  Pick.  129;  Holmes  v.  Marshall, 
78  N.  C.  262;  Chenery  v.  Palmer,  6  Cal.  119, 
65  Am.  Dec.  493;  Briggs  v.  Mitehell,  60  Barb. 
288;  Lukitisv.  Aird,  78  U.  8.  6  Wall.  78. 18 
L.  ed.  750;  Emerson  y.  Bemis,  69  111.  537; 
I^hiner  v.  Bnegger,  19  III.  App.  156;  Wait, 
Fraud.  Cony.  §  9;  Bump,  Fraud.  Conv.  8d  ed. 
862,  579,  608.  604;  Metrc^itan  Batik  v.  God- 
fret/,  23  111.  679. 

The  fraudulent  conveyance  will  be  wholly 
set  aside,  and  will  not  stand  as  security  eyen. 

Harris  y.  Bumner,  2  Pick.  129;  MetropoliUin 


Bank  y.  Godfrey,  supra;  Smith  t.  Smith,  11 
N.  H.  459;  Sidensparker  y.  Sidensparker,  53 
Me.  486,  88  Am.  Dec.  fi^iMaekie  y.  Oaims, 
Hopk.  Cb.  878;  Graws  y.  Blondell,  70  Me.  190; 
Bgerp  y.  Johnson,  70  Me.  258;  Graham  y. 
Rooney,  42  Iowa.  567;  Moore  y.  Wood,  100  DL 
451. 

An  absolute  conyeyance  or  transfer  of  prop- 
erty, with  ^a  secret  understanding  between  the 
parties  resenring  an  interest  to  the  grantor,  is 
fraudulent  and  yoid  as  to  his  creditors. 

Whenever  the  effect  of  a  particular  transac- 
tion is  to  hinder,  delay,  or  defraud  creditors^ 
the  law  conclusiyely  presumes  the  intent. 

LuMns  y.  Aird,  73  U.  S.  6  Wall.  78,  18  L. 
ed.  750;  BimsY,  Gaines,  64  Ala.  392;  Dean  y. 


Nor  wfll  an  aBBiflrnmeDt  for  crediton  be  deemed 
to  have  been  made  with  Intent  to  defraud  credit- 
ors so  as  to  support  an  attachment  because  the 
debtor  had  previoosly  fraudulently  contracted 
debts,  unless  some  connection  between  such  debts 
and  the  aasfffnment  appears.  Strauss  y.  Bose,  50 
lid.  S»  (18&S). 

And  a  preferential  asBiffnment  will  not  be  deemed 
a  disposition  of  property  with  intent  to  defraud 
which  will  support  an  attachment  merely  because 
shortly  before  its  execution  the  debtor  purobnaed 
foods  upon  credit  which  had  not  expired  at  the 
time  of  the  assignmeat,  for  which  he  had  no  reason 
to  suppose  he  would  be  able  to  pay.  Talcott  v. 
Bosenthal,  22  Hun,  078  a880?. 

So,  false  pretenses  by  a  debtor  as  to  bis  solvency, 
by  which  he  obtained  goods  on  credit,  followed 
by  a  general  assignment  with  preferences  made  a 
few  days  later,  do  not  establish  a  disposition  of 
bis  property  with  intent  to  defraud  which  will  sus- 
tain an  attachment  in  a  suit  by  the  vendor  of  the 
goods.  Tim  V.  Smitb,  18  Abb.  N.  G.  81  (188:3);  Aoh- 
ells  y.  Kalman,  00  How.  Pr.  491  (1881). 

Thoufirh  they  would  justify  an  arrest.  Aohelis  v. 
Kalman.  supra. 

And  false  representations  made  by  a  debtor  for 
the  purpose  of  obtaining  a  large  amount  of  goods 
on  credit,  followed  by  an  assifrnment  made  six 
months  afterwards,  will  not  Justify  an  attachment 
upon  the  ground  of  a  disposition  of  property  with 
intent  to  defraud,  where  all  tbe  property  in  the 
debtor's  pouession  was  assigned  and  tbere  was 
DotbinfiT  to  show  that  he  had  previously  made  a  dis- 
honest use  of  it.  Place  v.  Mi  tier,  8  Abb.Pr.  K.S. 
178(1800). 

So,  false  statements  as  to  a  debtor's  flnonoial  con- 
dition, made  for  the  purpose  of  obtaining  goods 
on  credit,  and  the  oonfession  of  judgments  within 
three  months  thereafter  to  an  amount  laritely  in 
excess  of  what  he  represented  to  be  his  indebted- 
ness, will  not  sustain  an  attachment  upon  that 
ground.  Strasburger  v.  Bachraoh,  88  N.  Y.  S.  B. 
1006  (1891). 

And  false  representations  by  a  debtor  that  he  was 
perfectly  solvent  and  owed  only  to  the  amount  of 
$2,000,  followed  by  an  olfer  of  judgment  for  $6,000 
to  his  son.  wbich  was  accepted  and  an  execution 
Issued  under  which  bis  whole  stock  in  trade  was 
levied  upon,  does  not  warrant  an  attachment 
where  the  indebtedness  to  the  son  was  not  im- 
peached and  nothing  more  was  done  than  the  law 
allows  in  securing  the  payment  of  a  just  debt. 
Stein  V.  Levy,  55  Hun,  881  asoO). 

But  tbe  fraudulent  contraction  of  a  debt,  when 
considered  In  connection  with  other  facts,  may 
constitute  one  of  the  elements  of  a  case  of  fraudu- 
lent intent  upon  which  an  attachment  may  be 
granted. 

The  manner  In  which  a  debtor  recently  obtained 
goods  from  bis  creditors,  as  well  as  the  manner  in 
which  he  disposed  of  them,  is  admissible  in  evi- 
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denoe  to  prove  his  Intent  tn  making  such  disposal 
to  sustain  an  attachment.  Gray  y.  St.  John,  86  111. 
222(1864). 

Thus,  proof  that  a  debt  was  fraudulently  con- 
tracted, and  that  the  debtor  was  engaged  In  putting 
all  of  bis  property  out  of  his  hands  and  proposed  to 
refuse  payment  of  his  obligations  pursuant  to  a 
plan  determined  upon  before  the  debt  was  con- 
tracted, and  his  failure  to  deny  such  facts  when 
charged  therewith,  make  out  a  prima  fade  case  of 
fraudulent  design  which  will  sustain  an  attach- 
ment.   Blake  v.  Bemhard,  8  Hun,  897  (1876). 

And  positive  testimony  that  possession  of  the 
creditor's  goods  was  obtained  by  the  debtor  by  false 
statements,  and  that  their  whereabouts  were  con- 
cealed, and  of  the  debtor's  refusal  to  consummate 
an  agreement  with  the  creditor  which  would  have 
been  to  his  interest  to  fulfil  had  he  intended  to 
continue  his  business  and  pay  his  debts,  will  sup- 
port an  attachment  upon  the  grround  that  he  had 
disposed  of  or  secreted  property  with  intent  to 
defraud  his  creditors.  Weiller  v.  Schreiber,  08 
How.  Pr.  491, 11  Abb.  N.  C.  175  (1882>. 

And  proof  that  a  large  amount  of  goods  were  pur- 
chased shortly  before  tbe  failure  of  tbe  debtor  and 
not  paid  for,  and  that  judgments  were  confessed 
to  preferred  creditors  and  preferences  made  In  fa- 
vor of  the  debtor's  wife  and  near  relatives,  exceed- 
ing the  value  of  the  assets  transferred  In  the 
assignment  in  amount,  sufficiently  indicates  a 
fraudulent  intention  in  maUog  the  assignment  to 
uphold  an  attachment  ELamburger  y.  Moeller,  4 
N.  y.  S.  R.  447  (ISM). 

So,  purchases  to  a  large  amount  for  which  tbe 
purchaser  gives  his  check,  which  is  dishonored,  and 
the  disposal  by  him  of  a  large  amount  of  money  in 
a  clandestine  manner,  and  the  transfer  of  a  large 
sum  to  his  lawyer  and  friend,  are  sufficient  to  up- 
bold  an  attachment  upon  the  ground  of  a  disposal 
of  property  to  defraud  creditors,  in  the  absence  of 
any  excuse  for  not  making  bis  bank  account  good. 
Greenleaf  v.  Mumford,  19  Abb.  Pr.  409, 80  How.  Pr. 
80(1860). 

And  an  attachment  on  the  ground  that  the  debtor 
has  disposed  of  property  with  Intent  to  defraud 
his  creditors  Is  justified  on  proof  of  an  agreement 
of  a  stockholder  of  a  corporation  to  pay  an  assess- 
ment upon  his  stock,  provided  tbe  corporation 
would  give  him  its  check  for  an  equal  amount  in 
payment  of  an  indebtedness  due  him,  the  proceeds 
of  wbich  he  agreed  to  apply  in  payment  of  his  own 
and  tbe  delivery  of  such  check  to  tbe  stockholder, 
who  collected  It  and  used  tbe  proceeds  for  other 
purposes,  and  stopped  payment  of  his  own  check 
Wlldman  v.  Van  Gtelder,  00  Hun,  448,  21  N.  Y.  Civ. 
Proc.  Rep.  148  (1801). 

So,  the  purchase  of  goods  on  credit  by  a  debtor, 
who  conveys  the  false  impression  that  a  wealthy 
brother  is  a  member  of  the  firm,  and  Immediately 
thereafter  giving  a  chattel  mortgage  to  a  bank 
and  confessing  judgment  to  It,  and  riding  a  long 
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Bkinner,  42  Iowa,  418;  Macomber  y.  P»ik,  99 
Iowa,  851;  Scott  v.  Hartman,  26  N.  J.  Eq. 
89;  Cholidgey.  Melvin,  42 N.  H.  510;  Winidey 
T.  mU,  9  K.  H.  81,  81  Am.  Dec.  215;  Shield 
y.  Anderson,  3  Leigh,  729;  Hiee  y.  Cunning- 
ham, 116  Mass.  466;  Chenery  y.  Palmer,  6  Cal. 
119. 65  Am.  Dec.  493;  RiUiard  y.  Cagle,  46 
Miss.  809;  Potter  y.  MeDoweU,  81  Mo.  62;  ^»^ 
eUno  y.  Stringer,  40  Mo.  195:  Binford  y.  t^ATW- 
ton,  82  iDd.  427, 42  Am.  Rep.  508;  Emerson  y. 
Bemis,  69  111.  587;  J/0<^«  y.  Wood,  supra;  iMto- 
son  y.  Funk,  108  111.  502;  Gorefon  y.  Reynolds, 
114111.  118;  Bamp,  Fraud.  Cony.  8d  ed.  22, 
28, 862. 
If  the  deed  was  fraudulent  per  m  as  to  tbe 


creditors  of  William  Druley,  the  attachment 
should  have  been  sustained. 

If,  by  reason  of  the  facts  and  circumstanoes 
attendant  on  tbe  execution  of  the  deed,  the 
law  would  bold  tbe  deed  yoid  as  to  the  grant- 
or's creditors  and  raise  a  conclusiye  presump- 
tion of  intention  on  tbe  grantor's  part  to  de- 
fraud his  creditors  by  its  execution,  then  there 
was  ground  for  the  attachment. 

Ryhiner  y.  Ruegger,  19  111.  App.  166;  Selzv, 
Scans,  6  111.  App.  466;  Rigor  y.  Simmons,  47 
m.  App.  428;  Douglass  y.  Cisena,  17  Mo. 
App.  44:  Reed  y.  PeUetier,  28  Mo.  173;  Patter 
y.  McDoimU,  81  Mo.  62;  Adams  y.  Paige,  7 
Pick.  542;  Bernard  y.   Barney  Myroteum  Co. 


distance  and  oonfeasing  judgments  to  a  brother, 
and  causinir  executions  to  be  tened  thereon  and 
immediately  levied,  in  oooneotioD  wltb  requests 
for  time  and  statements  that  ail  iudirments  would 
be  paid  as  they  matured,  and  a  subsequent  sending 
away  of  large  quantities  of  goods,— are  sufficient 
prima  facie  to  sustain  an  attachment.  Jaffray  y. 
Nast,  88N.  Y.  &  B.  860  a890). 

rv.  Against  abseotulifia  dehlors. 

The  New  York  Code,  and  tbe  Codes  and  statutes 
of  some  of  the  other  states,  provide  for  an  attach- 
ment  where  the  debtor  has  departed  from  the  state 
with  intent  to  defraud  his  creditors  or  to  avoid  the 
servlceof  a  summons,  or  keeps  himself  secreted 
therein  with  a  like  Intent. 

The  general  rule  is  that  an  Intent  to  defraud 
ereditors  is  not  necessary  to  sustain  an  attachment 
upon  tbe  ground  that  the  debtor  has  concealed 
himself  to  avoid  service  of  process,  loung  v> 
Kelson,  25  UL  666  (1861j;  Morgan  y.  Avery,  7  Barb. 
eS6  (I860). 

Proof  that  a  debtor  has  absconded,  however,  will 
not  Justify  an  attachment  where  it  does  not  show 
that  he  had  left  tbe  state  and  the  intent  with  which 
he  left.    Decker  v.  Brjant,  7  Barb.  182  (1849). 

And  that  a  debtor  is  absent  so  that  tbe  ordinary 
process  of  law  cannot  be  served  on  him  is  held  to 
be  inFufficient  In  North  Garolina  to  support  an  at- 
tnehment,  where  there  is  nothing  to  show  that 
such  absence  was  with  Intent  to  defraud  creditors. 
Love  V.  Young«  OB  N.  a  65  (1878). 

But  proof  of  intent  is  necessary  when  the  at- 
tachment  is  sought  on  the  charge  that  the  debtor 
has  ak)econded  with  intent  to  defraud  his  creditors. 

Thus,  an  attachment  will  not  lie  because  the 
debtor  is  about  to  dispose  of  his  property  and  leave 
the  state,  in  the  atwence  of  anything  to  show  that 
he  intended  to  do  so  for  the  purpose  of  defrauding 
his  creditors.  Hertz  y.  Stuart,  8  N.  Y.  Week.  Dig. 
832  (1876). 

And  proof  of  inquiry  at  the  late  residence  of  the 
debtor,  and  that  the  Inquirer  was  informed  that 
the  debtor  had  left  the  state  and  was  not  in  the 
county,  will  not  support  an  attachment  \n  the  al>- 
sence  ot  evidence  of  facts  showing  an  intent  to  de- 
fraud creditors.  Ex  parte  Kobinson,  21  Wend.  072 
(1B40). 

Whether  a  debtor  has  withdrawn  himself  from 
hia  creditors  with  intent  to  elude  process  and  evade 
their  demands,  is  a  question  of  fact  to  be  submitted 
to  tbe  jury.    Fitch  v.  Walte,  6  Conn.  117  (1823). 

And  the  proof  which  will  warrant  an  attachment 
should  be  such  as  would  warrant  no  other  conclu- 
sion than  that  of  a  dishonest  purpocie. 

Thus,  one  who  departs  from  bis  usual  residence, 
or  remains  absent  therefrom,  or  conceals  himself 
so  that  he  cannot  t)e  served  with  process,  with  in- 
tent to  delay  or  defraud  his  creditors,  is  an  ab- 
poonding  debtor  within  tbe  attacbmt'Ut  law:  but  if 
he  departa  from  the  state  or  from  hia  usual  abode 
with  Intention  of  returning,  and  without  a  f  raud- 
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ulent  desigp,  an  attachment  will  not  lie.    Fitch  y. 
Walte,  supra. 

And  a  departure  by  a  debtor  openly  to  another 
place  within  the  state,  where  he  worica  openly  at 
bis  trade,  is  not  a  withdrawing  himself  from  bta 
creditors  with  intent  to  evade  their  demands  which 
will  support  an  attachment    Ibid, 

And  an  attachment  will  not  iasue  upon  the 
ground  that  the  debtor  had  departed  from  the  state 
wltb  intent  to  defraud  his  creditors  or  to  avoid 
arrest,  where  bis  departure  and  its  object  were 
notoriously  known.    Re  Cbipman,  1  Wend.  66  418881. 

So,  proof  that  a  debtor  bad  left  with  the  Intent 
not  to  return,  and  secretly  and  without  the  knowl- 
edge  of  bis  family,  is  not  alone  sufficient  to  war- 
rant an  attachment  upon  tbe  ground  that  he  bad 
left  with  intent  to  defraud  his  creditors.  Kellj  v. 
Archer,  48  Barb.  68  (1868). 

And  a  departure  from  the  state  with  intent  to 
defraud,  wbich  will  sustain  an  attachment,  is  not 
established  by  proof  that  the  debtor  bad  trana- 
ferred  his  farm  to  bis  wife  and  gone  west,  and  that 
he  intended  to  leave  the  place  at  which  he  resided 
and  settle  m  Dakota.  Taylor  v.  Hull,  86  Hun«  80 
(1800). 

And  refusal  by  a  delitor  to  reoognize  a  creditor*B 
demand  as  a  binding  obligation,  and  a  propoaal 
that  if  he  could  sell  his  real  estate  for  a  apecf fled 
price  he  would  remove  from  the  state  and  go  into 
the  cattle  business,  does  not  show  an  intent  to  de- 
fraud which  will  support  an  attachment.  Hunter 
y.Soward,  16  Neb.  215  (1888). 

So,  proof  that  a  debtor  residing  in  the  city  of  New 
York  ia  absent  therefrom  or  concealed  therein* 
and  ia  an  absconding  or  concealed  debtor  and  can- 
not be  found,  will  not  sustain  an  attachment  under 
tbe  provision  of  the  New  York  Code  wbich  author- 
izes it  where  the  debtor  has  departed  from  tbe 
state  with  mtent  to  defraud  hia  creditors  or  arotd 
the  service  of  civil  prooess.  OasteUanos  v.  Jonea, 
6N.Y.164a861). 

It  is  not  necessary,  however,  that  a  debtor  should 
actually  leave  tbe  state  to  entitle  a  creditor  to  an 
attachment  under  tbe  Maryland  statute,  where 
heabeoonda  or  flees  from  Justice  or  removes  from 
his  usual  place  of  residence  with  intent  to  avoid 
the  payment  of  his  debts  or  to  defraud  his  cred- 
itors.   StouflTer  y.  NIple,  40  lid.  477  (11^4). 

And  very  strong  circumstantial  evidence,  with 
some  positive  testimony,  hs  to  a  debtors  fraudulent 
intent,  is  sufficient  to  sustain  an  attachment  on 
motion  to  dissolve,  as  against  evidence  that  the 
debtor  had  declared  the  object  of  bis  departure  to 
be  to  collect  debts,  and  had  left  his  family  at  home, 
and  that  his  return  was  expected.  Oibeon  .v.  Mo- 
Laugblin,  1  Browne  (Pa.)  282  (1871). 

So.  in  Fulton  v.  Heaton,  1  Barb.  668  (1847i,  an  at- 
tachment upon  the  ground  that  tbe  debtor  waa 
at)Out  to  depart  from  the  county  with  intent  to  de- 
fraud hia  creditors  was  upheld  on  proof  that  be 
refused  to  pay  the  attaching  creditor  and  told  a 
third  party  that  he  waa  going  to  Canada,  and  tb» 
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147  Mass.  350;  Wanhbvrn  v.  Hammond,  151 
3Iass.  182;  Whedbee  y.  Steitart,  40  Md,  414; 
BenU  V.  Bockty,  69  Pa.  71;  Shafier  v.  Watkim, 
1  Watts  &  a  219:  Eekman  v.  Munnerlyn,  82 
Pla.  867;  i^iVv  v.  Morner,  64  Wis.  599:  Leitens- 
-dorfer  v.  WM,  1 N.  M.  84;  Saver  v.  Behr,  49 
Mo.  App.  88;  First  Nat,  Bank  v.  Oeraan, 
60  Kan.  589:  Biekham  ▼.  Zajke,  51  Fed.  Rep. 
4i92;  OaHtgherY.  Oo'dfrank,7liTeT,^^2;Biai8 
y.  Ue,  55  Ark.  839;  Futnam  ▼.  O^oMf,  52  N. 
IT.  148;  City  Bank  y.  Westbury,  16  Hun,  458; 
Jinderaon  ▼.  Patter»n,  64  Wis.  557;  Pto(^  y. 
LangiDorthy,  18  Wis.  629,  80  Am.  Dec.  758; 
Orion  T.  Oriwi,  7  Or.  478,  83  Am.  Rep.   717; 


Kellogg  ▼.  Bichardaon,  19  Fed.  Rep.  70;  Bur- 
gert  v.  Borchert,  59  Mo.  80;  Bigelow  v.  String- 
er,  40  Mo.  195. 

The  fdviDg  of  a  mortg:age  purporting  to  be 
giyen  for  a  greater  sum  than  was  really  due  is 
fraudulent  as  to  creditors,  and  will  sustain  an 
attachment. 

Hice  V.  Morner,  64  Wis.  599;  Butt$  ▼.  Pea- 
cock,  28  Wis.  859:  Sims  y.  Oainea,  64  Ala. 
892;  CoolidgeY.  Melnn.^lH,  B.dlO;  By hiner 
y.  Buegger,  19  III.  App.  156;  Metropolitan 
Bank  y.  Godfrey,  28  111.  579;  Whedbee  v.  Steio- 
art,  40  Md.  424. 

From  the  use  of  the  word  '*  intent"  it  does 


Sie  was  ahout  to  take  all  of  bis  property  with  bim. 

And  that  a  debtor  had  left  his  home  and  place  of 
DusineBB  to  go  to  an  adjacent  county  for  a  leirlti- 
xnate  purpose  which  would  have  required  but  two 
or  three  diays,  and  had  been  absent  about  six  weeks, 
and  that  after  dlJlRcnt  aearoh  It  was  learned  that 
he  had  srone  west,  but  where  or  for  what  purpoee 
'Oould  not  be  ascertained,  and  that  be  was  coosider- 
jably  indebted,  are  sufficient  to  confer  jurisdiction 
to  Issue  an  attachment  upon  that  ground.  Van 
Alstyne  y.  Erwine,  11 N.  Y.881  a85i). 

And  tbat  a  debtor  had  failed  to  pay  the  rent  and 
water  tax  due  under  a  lease  executed  by  him,  and 
failed  to  pay  a  promissory  note,  and  disposed  of 
Ilia  interest  In  the  lease  and  flxturea  of  the  demised 
premises,  and  met  requests  for  payments  with 
•evasive  answers,  and  stated  that  within  three  days 
he  was  to  leaye  the  state  and  take  his  property  to 
another  state,  ref  usinir  to  settle  or  state  when  he 
would  pay ,~ justify  an  inference  tbat  he  intended 
to  depart  from  the  state  with  Intent  to  hinder,  de- 
lay, and  defraud  his  creditors,  for  which  an  attach- 
ment will  be  allowed.  Stevens  y.  Middleton,  26 
Hon,  470  aSflBB). 

So,  proof  tbat  the  debtor  bad  left  the  city  and 
Ills  business  without  leaving  any  one  to  take 
•charge  of  it,  and  tbat  his  bookkeeper  stated  upon 
Inquiry  as  to  his  whereabouts  that  be  bad  left  the 
state  taking  what  amount  of  money  he  could  raise, 
4ind  did  not  Intend  to  return,  warrant  an  attach- 
ment upon  the  ground  that  he  had  left  the  state 
with  intent  to  defraud  creditors.  Delmel  y. 
«cheyeland,  16  Daly,  88  (1890). 

And  proof  that  a  debtor  had  left  the  county  sud- 
denly and  clandestinely,  and  had  subsequently  sent 
back  and  employed  help  to  assist  him  in  the  re- 
moyal  of  bis  household  goods  to  a  railroad  station 
In  order  to  haye  them  shipped  to  Boston,  warrant 
the  Issue  of  an  attachment  upon  that  ground.  In  the 
absence  of  counter  affidavits.  Patterson  y.  De- 
laney,  87  N.  Y.  S.  R.  586  0801). 

A  nd  an  attachment  on  the  ground  that  the  debtor 
■bad  gone  away  with  Intent  to  avoid  the  service  of 
a  summons  Is  justified  by  proof  that  he  had  gone 
away  and  was  In  an  embarrassed  position,  and  at- 
tempted to  borrow  money  immediately  before  his 
•departure,  and  confessed  his  inability  to  meet  his 
•imyments,  and  had  taken  pains  not  to  disclose 
his  intention  to  go  away  to  any  of  his  creditors,  and 
that  bis  confidential  clerk  called  a  meeting  of  his 
•creditors  within  twenty-four  hoursafter  his depart- 
4ire.    Morgan  y.  Avery,  7  Barb.  666  (1860). 

80,  eyidence  that  a  debtor,  who  was  the  proprie- 
tor of  a  line  of  stages,  had  sold  bis  stages  and  horses 
and  broke  up  his  business  and  departed  from  or 
kept  concealed  in  the  city,  and  that  his  goods  were 
<«o1d  for  nonpayment  of  rent,  and  that  It  was  gen- 
erally understood  and  believed  that  be  was  keep- 
ing out  of  the  way  to  avoid  creditors,— is  sufficient 
to  confer  jurisdiction  to  issue  an  attachment  upon 
the  ground  that  be  had  departed  from  the  state  or 
•kept  concealed  In  It  with  Intent  to  defraud  ored- 
ftors.    Be  Folkner,  4  Hill,  906  (lB43h 
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And  eyidence  that  an  Insolvent  debtor  had  sold 
hia  stock  of  goods  to  his  derk  wholly  on  credit,  and 
tbat  he  settled  nearly  all  of  his  accounts  and  re- 
ceived payment  therefor,  and  had  gone  away  stat- 
ing tbat  he  wa?  going  to  Kansas,  and  had  not  been 
seen  since,  and  that  the  clerk  stated  that  he  did  not 
know  where  be  had  gone  or  when  be  would  return, 
if  at  all,— Is  sufficient  to  support  an  attachment 
upon  the  ground  of  a  departure  from  the  state 
with  intent  to  defraud  creditors.  Furman  y.  Wal- 
ter. 18  How.  Pr.  348  (1866). 

And  proof  that  one  largely  indebted  absconded, 
and  that  he  was  in  possession  of  personal  property 
worth  $8,000  or  $10,000  immsdiately  before,  and  that 
he  had  transferred  proi  erty,  and  that  his  wife  had 
since  been  trying  to  sell  the  same  property,— estab- 
lishes prima  fade  the  fraudulent  Intent  necessary 
to  sustain  an  attachment.  Sickles  y.  SuUlvan,  S 
Hun,  600  (1875). 

And  proof  of  the  purobaae  of  goods  to  be  paid 
for  a  few  weeks  later  upon  the  fraudulent  repre- 
sentation that  the  purchaser  was  In  the  habit  of 
purchasing  for  cash  and  tbat  bis  stock  was  fully 
paid  for,  when  at  the  time  he  was  indebted  for 
more  than  the  yalue  of  his  property,  and  that,  a 
short  time  after,  he  left  the  county  on  pretense  of 
a  few  days*  absence  and  had  not  returned,  and  tbat 
a  clerk  in  the  meantime  was  disposing  of  his  stock 
in  trade  and  refusing  to  apply  anything  upon  bis 
indebtedness,— authorizes  the  issue  of  an  attach- 
ment upon  the  ground  that  he  bad  departed  from 
tbe  county  and  state  with  Intent  to  defraud  bis 
creditors.  Soboonmaker  y.  Spencer,  64  K*  T.  966 
(1872). 

80,  an  attachment  upon  the  gronnd  tbat  the  debt- 
or had  left  the  state  with  intent  to  avoid  the  serv- 
ice of  process,  or  to'  defraud  bis  creditors.  Is  sus- 
tained by  proof  that  be  had  gone  away  without  tbe 
knowledge  of  his  neighbors,  and  that  he  had  be<»n 
called  upon  to  account  as  executor  but  had  ab- 
sconded and  been  remoyed  from  his  trust,  and  that 
his  wife,  after  receiving  a  letter  from  him,  refuiied 
to  tell  his  whereabouts  to  creditors,  but  told  her 
sister  that  he  was  in  Oanada.  Buell  y.  VanOamp, 
28  N.  Y.  8.  B.  007  (I88O1,  affirmed  on  the  question  of 
the  sufficiency  of  the  affidavit,  in  110  N.  Y.  160  (1800). 

Where  one  of  two  partners  has  left  tbe  state  with 
intent  to  defraud  his  creditors  or  ayoid  tbe  service 
of  a  summons,  an  attachment  can  Issue  on  that 
ground  against  blm  only,  and  not  against  the  other 
partner,  where  he  remains  in  the  state  and  contin- 
ues to  carry  on  his  .business.  Bogart  y.  Dart,  26 
Hun,  806  (1881). 

But  a  departure  of  one  or  more  of  several  de- 
fendants from  the  state  with  intent  to  defraud 
creditors  will  sustain  an  attachment,  under  Ky. 
Civ.  Code,  0  221,  against  the  property  of  allot  them. 
Mills  y.  Brown,  2  Met.  (Ky.)  405  (1860). 

Y.  JTbr  removal  of  property* 

There  are  two  classes  of  statutes  providing  for 
attachment  upon  the  ground  of  the  remoyal  of 
property,  the  one  class  giyes  the  right  for  a  mere 


472 


iLLUiOU  SUFRBIUB  COITIIT, 


Jah.^ 


not  necessarily  follow  that  this  can  only  be  as- 
oertaiDed  by  extrinsic  evidence. 

8tat6  y.  BenoisU  87  Mo.  500;  Bigehw  ▼. 
Stringer,  40  Mo.  195;  Potter  ▼.  MeDoweU,  81 
Ho.  62;  LdUiisdoffer  v.  WM,  1  N.  M.  84. 

Every  man  must  be  taken  to  contemplate 
tbeprobable  coDsequences  of  the  act  be  does. 

Tawniend  v.  Wathen,  9  East,  278;  Holmes, 
B.  A  H.  y.  Holmes  B.  d  A.  Mfg.  Co,  87 
Conn.  278,  9  Am.  Rep.  824;  Binford  v.  Johns- 
ton, 88  Ind.  427.  42  Am.  Rep.  508;  Wait, 
Fraud.  Con  v.  §  9;  BdgeU  v.  Hart,  9  N.  Y. 
218.  59  Am.  Dec.  582;  Sehuman  y.  Peddieord, 
50  Md.  560;  Enders  v.  8wayne,  8  Dana,  108; 
Coleman  r.  Burr,  98  N.  T.  17,  46  Am.  Rep. 


160;  Smith  y.  CherriU,  L.  R  4  Eq.  890; 
Worseley  y.  Demattos,  1  Burr.  474;  Qrsgory  y. 
Perkins,  4  Dev.  L.  50;  Seward  v.  Jackson,  ^ 
Cow.  406;  Cunningham  Y,  P^ebom,  11  Weod, 
241;  Hunters  v.  WaiU,  8  Gratt.  26;  OUver 
Lee  db  Co.'s  Bank  v.  Taleott,  19  N.  Y.  146;  Me- 
Broom  v.  Rives,  1  Stew.  (Ala.)  72. 

There  is  no  difference  between  fraud  in  fact, 
and  fraud  in  law;  between  fraud  proved  by 
direct  evidence  and  fraud  inferred  by  law. 

Sims  V.  Gaines,  64  Ala.  896;  Wilt  v.  Fi^nk- 
tin,  1  Binn.  502,  2  Am.  Dec.  474;  Farrow  y«. 
Hapes,  51  Md.  498;  Babeock  v.  Eekler,  24  N. 
Y.  682;  Hunters  v.    Waits,  8  Gratt  26;  Grw^ 
ory  y.  Perkins,  4  Dev.  L.  50;   ^  Moroney,  L. 


removal  of  property  from  the  state  or  a  removal 
from  the  state  without  leaving  suffioieDt  to  pay 
debts,  while  the  other  gives  it  when  the  debtor  baa 
removed  or  Is  about  to  remove  his  property  from 
the  state  with  intent  to  defraud  creditors. 

The  rule  supported  by  a  preponderance  of  au- 
thority is  that  it  is  not  necessary  that  fraud  or  a 
purpose  to  defraud  or  injure  the  creditor  should 
enter  mto  a  removal  of  or  purpose  to  remove  prop- 
erty upon  which  an  attachment  is  suugbt  under  a 
statute  providing  therefor,  where  the  debtor  has 
removed  or  is  about  to  remove  his  property  out  of 
the  state.  Freidlander  v.  Pollock.  6  Cold  w.  480  a868). 

And  that  no  Intent  to  cheat,  hinder,  or  defraud 
ereditors  is  necesrary  to  sustain  an  attachment  on 
the  ground  that  the  debtor  is  removlDg  or  proposes 
to  remove  his  property  beyond  the  state  without 
leaving  sufficient  to  pay  his  debts.  Durr  v.  Her- 
vey,  44  Ark.  801, 61  Am.  Rep.  694  (1884):  Goodbar  v. 
Bailey,  67  Ark.  611  (1888);  BherrlU  v.  Ffty,  14  Iowa, 
iSBt  (186S;;  Branch  of  State  Bank  of  Iowa  v.  White, 
12  Iowa,  141  (1861):  Stephenson  ▼.  Sloan,  66  Mias.  407 
a888);  Mack  v.  McDanlel,  %  McCrary,  196  (1880). 

In  Durr  v.  Hervey,  supra,  Hice  v.  Pertula,  40  Ark. 
167  (1882),<ti/ra,  this  section, was  distinguished  upon 
the  ground  that  In  that  case  the  attachment  was 
for  a  debt  not  yet  due,  which  was  issued  under 
Gantt*8  (Ark.)  Dig.  9  487,requiring  in  terms  the  aver- 
ment of  fraud. 

Thus  an  attachment  wlU  lie  against  one  who  is 
removing  or  about  to  remove  his  property  out  of 
the  state,  not  leaving  suffloient  remaining  to  satisfy 
all  of  his  debts,  under  Mansf.  (Ark.)  Dig.  0  809, 
subdiv.  6,  authorizing  an  attachment  therefor, 
though  such  removal  is  made  with  the  intent  to  sell 
the  property  and  apply  the  proceeds  to  the  pay- 
ment of  a  bona  fide  debt.  Groodbar  v.  Bailey,  sni- 
pro. 

But  an  attachment  will  not  lie  under  the  Mlsals- 
slppl  statute  on  the  ground  that  a  debtor  has  taken 
property  from  the  state  with  intent  to  defraud  or  to 
remove  it  from  the  reach  of  creditors,  where  he  has 
in  his  possession  property  of  a  permanent  charac- 
ter subject  to  execution,  of  sufficient  value  to  pay 
all  his  liabilities,  which  he  does  not  Intend  to  re- 
move.   Montague  v.  Gaddis.  37  Miss.  468  (18S9). 

But  some  of  the  cases  have  insisted  upon  the  ne- 
cessity of  an  Intent  to  defraud,  though  the  statute 
does  not  expressly  require  it. 

Thus,  the  removal  of  property  by  a  debtor  from 
the  state,  where  there  is  no  bad  intent  and  the 
amount  of  property  removed  is  small  as  compared 
with  what  is  left,  and  the  debtor  is  solvent,  and  the 
collection  of  the  debt  is  not  endangered,  though 
within  the  letter  of  the  Florida  statute  authorizing 
an  attachment  whenever  the  debtor  is  actually  re- 
moving his  property  out  of  the  state.  Is  not  within 
its  spirit,  and  will  not  sustain  an  attachment.  Ha- 
ber  V.  Nassitts,  12  Fla.  689  (1868). 

And  an  attachment  issued  upon  the  ground  that 
the  debtor  is  about  to  remove  his  property  out  of 
the  jurisdiction  without  paying  his  debts  cannot  | 


be  sustained  if  the  evidence  fails  to  show  that  bo- 
was  not  acting  in  good  faith  but  with  the  intentioik 
of  defrauding  his  icreditors.  Boss  v.  Williams,  S4. 
La.  Ann.  608  (1873^. 

So,  in  Yandevoort  v.  Fanning,  lOIowa, 6ee(1869)» 
it  was  held  that  the  fact  that  a  debtor  is  about  to- 
dispose  of  his  property  or  carry  the  same  out  of 
the  state  without  leaving  sufficient  remaining  for- 
the  payment  of  his  debts  will  not  warrant  an  at-- 
tachment,  where  there  is  nothing  to  show  that 
such  removal  or  disposal  will  be  made  with  Intena. 
to  defraud  his  creditors. 

But  see  subsequent  Iowa  oases  cited  siiprtk 

Under  the  other  class  of  statutes  the  intent  to  de- 
fraud is  essential.  This  was  held  of  the  Nebraska 
statute  in  Steele  v.  Dodd,  14  Neb.  496  a888). 

And  in  Montgomery  v.  Tllley,  1 B.  Mon.  165  (18i0)» 
It  was  held  that  a  removal  of  property  from  the- 
state  which  will  support  an  attachment  under  Ky. 
act  1888.  0  8,  must  have  been  with  fraudulent  in- 
tent, or  its  effect  must  be  to  cheat,  hinder,  delay^ 
or  defraud  creditors  in  the  collection  of  tbeirdehtsi. 

A  fraudulent  intention  on  the  part  of  a  debtor  to 
remove  his  property  out  of  the  common  wealtis 
alone  gives  jurisdiction  to  the  court  of  equity  un- 
der the  Kentucky  statute  empowering  It  to  attaclk 
property  and  to  arrest  its  removal  on  the  establiab- 
ment  of  the  intent  to  remove  it,  where  the  demand 
Is  purely  legaL  Farmer  v.  Basoom,  9  B.  Mon.  2^ 
(1848). 

So,  the  shipping  of  cotton  by  a  debtor  out  of  the- 
state  to  a  creditor  In  another  state  in  payment  of  a. 
bona  fide  debt  willTnot  sustain  an  attachment  un- 
der the  provision  of  the  Arkansas  statute,  author- 
izing an  attachment  where  the  debtor  is  about  to- 
remove  his  property  from  the  state  with  intent  to- 
defraud  his  creditors,  where  no  fraudulent  intent 
is  shown.   Bice  v.  Pertuis,  40  Ark.  167  (18821. 

And  the  temporary  removal  by  a  debtnr  of  part, 
of  his  property  from  the  state  will  not  support  aa 
attachment  upon  the  ground  of  the  removal  of 
property  with  intent  to  defraud  creditors,  whero 
no  actual  intent  to  defraud  existed,  though  siiel» 
removal  bad  the  actual  effect  of  hindering  or  de-^ 
laying  them.    Montgomery  v.  Tllley,  supra. 

So,  the  evidence  of  intention  necessary  to  sustain 
an  attachment  on  this  ground,  like  that  in  case  of 
an  absconding  debtor,  must  be  of  such  a  character 
as  to  Justify  no  other  conclusion  than  that  of  a  dis- 
honest purpose. 

Thus,  the  removal  by  a  debtor  of  a  part  of  ht»^ 
stock  of  goods  to  another  town  in  the  same  county 
to  be  sold  or  traded  there  does  not  of  itself  show  a 
fraudulent  intent  which  will  support  an  attach- 
ment.   Mack  V.  Jones,  81  Fed.  Rep.  189  (1887j. 

And  that  a  debtor  is  about  to  remove  his  stock  or 
goods  from  the  state  will  not  support  an  attach* 
ment  upon  the  ground  that  he  Is  about  to  removo- 
his  property  with  intent  to  defraud  his  creditora*. 
where  he  has  $10,000  worth  of  unencumbered  reaft 
estate  within  the  states  Wrompelmehr  v.  Mcses»  % 
407  (1874). 
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R.  21  Ir.  Hep.  27;  Barman  v.  Eoskim.  56Mia8. 
142;  XtiJWnj  v.  Aird,  78  U.  S.  6  Wall.  78.  18 
L.  ed.  750;  Bencher  v.  Wynne,  86  N.  C.  288; 
Cheatham  ▼.  Hawkins,  80  N.  C.  161;  Tenner- 
eee  Nat.  Bank  v.  Ehbert,  0  Heisk.  154;  Blum  ▼. 
MeBride,  69  Tex.  60;  i8^n^«r  y.  QuenUier,  78 
WiB.  854;  Freeman  y.  Aiptf,  L.  R.  6  Ch.  588; 
Cunningham  y.  .FVftfM'n,  11  Wend.  240;  Ed- 
geU  y.  i/aW,  9  N.  Y.  218,  69  Am.  Dec.  582; 
Dunham  y.  Waterman,  17  N.  Y.  9.  72  Am. 
Dec.  406;  Bernard  y.  Barney  Myroleum  Co, 
147  Mass.  856;  Cook  y.  Johnson,  12  N.  J.  Eq. 
61,  72  Am.  Dea  881;  Burry.  Clement,  9  Colo. 
1;  Leadman  v.  Harris,  8  Dey.  L.  144;  JJartf;^ 
y.  Simpson,  18  Ired.  L.  182. 


Petition  for  rehearing, 

Ab  a  matter  of  eyidence  eyery  man  is  to  be 
presumed,  prima  facie  at  least,  to  intend  the 
probable  consequences  of  his  acts. 

Be  Bininger,  7  Blatchf.  262;  Knapp  y» 
White,  28  Conn.  529;Qu»n«&atf^  Batik  y.  Brefes- 
ter,  80  Conn.  559;  Jones  y.  Ricketts.l  Md.  108; 
Reynolds  y.  r7>ii<«i  iStofos,  98  U.  8.  167,  25  L. 
ed.  250;  First  Nat.  Bank  y.  Jones,  88  U.  S.  21 
Wall.  825,  22  L.  ed.  542;  Saekettv.  Mansfield, 
26  III.  21;  Seaeord  y.  BBople,  22  111.  App.  279; 
8  Am.  &  Eng.  Edc  Law.  p.  778. 

Acts  often  speak  louder  tbmn  words. 

Grifln  y.  Marquardt,  21  N.  Y.  121;  Thurs- 


And  the  peymont  to  a  debtor  of  moneytheld  by 
a  third  person  for  blm  after  the  dlasolutioa  of  an 
attachment  against  blm  and  before  the  issue  of  a 
second  attachmeDt,  is  wholly  insufficient  as  oyi- 
denoe  of  an  iotention  of  tbe  debtor  to  remove  his 
inroperty  for  fraudulent  purposes  to  support  the 
second  attachment.  Stow  v.  8tuoy,  80  N.  Y.  8.  B. 
806(1390). 

So,  that  a  debtor  was  on  his  way  down  the  Wis- 
consin river  to  a  southern  market  with  a  raft  of 
lumber  which  he  was  removloir  out  of  tbe  territory 
and  which  was  all  tbe  property  that  he  owned,  does 
not  authorize  an  attachment  upon  tbe  ground  that 
he  is  about  fraudulently  to  remove  bis  property  to 
hinder  and  delay  his  creditors,  where  that  use  of 
his  property  was  tbe  only  one  by  which  it  could  be 
of  any  value,  and  was  in  strict  conformity  to  usages 
and  customs  of  the  business.  Hurd  v.  Jarvis,  1 
Pinney.  475  (1844). 

iknd  proof  that  a  debtor  closed  up  his  place  of 
business  and  commenoed  packing-  up  his  goods  and 
continued  to  do  so  untli  midnight,  and  that  bis 
store  was  dosed  on  the  next  morning,  and  that  on 
the  preceding  day  he  removed  his  family  without 
informing  any  one,  will  not  support  an  attachment 
upon  the  ground  that  he  was  about  to  remove  bis 
property  with  intent  to  defraud  creditors.  Mott 
v.  Lawrence,  9  Abb.  Pr.  ]£6, 17  How.  Pr.  569  (1850). 

And  proof  of  a  statement  by  a  member  of  a  drm 
that  he  intended  to  leave  tbe  state  and  nould  dis- 
pose of  the  property  of  the  partnership  if  heoould 
find  any  one  to  take  it,  and  any  creditor  wtao  did 
not  know  enougrh  to  take  care  of  himself  must  get 
what  he  could,  will  not  support  an  attachment 
upon  that  ground,  where  neither  the  time,  the 
place,nor  the  individual  who  made  the  statement,  is 
shown.    Skiff  v.  Stewart.  89  How.  Pr.  385  (I860). 

But  an  admission  by  a  partner  that  his  copartner 
in  the  debtor  firm  bad  absconded  to  another  state 
and  taken  most  of  the  means  of  tbe  firm  with  him 
is  sufficient  to  warrant  an  attachment  against  the 
firm  upon  the  ground  of  its  removal  of  its  goods  be- 
yond the  state  to  defraud  creditors,  where  no  effort 
was  made  by  the  one  partner  to  prevent  the  other 
from  taking  the  partnership  assets.  Bryant  v. 
Simoneau,  6111].  824  (1868). 

So.  the  failure  of  a  debtor  to  pay  debts,  and  the 
irivinK  of  conveyances,  putting  off  of  payments  in- 
definitely, and  the  sale  of  his  property  with  tbe 
Statement  that  he  is  about  to  leave  tbe  state  and 
take  his  property  with  him,  JusUfy  an  Inference  of 
fraudulent  intent  which  will  support  an  attach- 
ment. Stevens  v.  Middleton,  14  N.  Y.  Week.  Dig. 
\IA  (1882). 

And  tbe  taking  of  bis  stock  of  goods  from  the 
rear  of  his  store  by  a  debtor  at  night,  and  sending 
them  from  a  point  where  there  ^as  a  station  on 
the  i-allroad  beyond  another  station  nearer  by  to 
be  shipped,  are  sufficient  to  support  an  attachment 
upon  tbe  ground  of  tbe  fraudulent  concealment  of 
property  for  the  purpose  of  delaj-ingand  defraud- 
ing creditors.    Bryantv.  Simoneau,  su2>ra.  i 
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And  stoppage  of  business,  and  insolvency^ 
though  not  necessarily  evidence  of  an  intent  to  de- 
fraud, will  Justify  an  attachment  when  taken  in 
connection  with  tbe  removal  of  tbe  property,  con- 
sisting of  machinery,  from  tbe  factory,  in  which  it 
could  only  be  used  to  advantage  and  be  of  much 
value.  HcTaggart  v.  Putnam  Corset  Ck>.  29  N.  Y. 
8.  R.  JJ5S  (1890). 

The  term  **about,*^  as  used  in  the  Mississippi  stat- 
ute providing  for  attachment  where  tbe  debtor  is 
about  to  remove  himself  or  property  from  the 
state  or  to  dispose  of  property  with  intent  to  de- 
fraud, means  that  such  act  will  soon  occur,  but 
does  not  mean  that  it  must  be  done  within  any 
definite  space  of  time,  as  an  hour,  a  day,  a  week,  a 
month,  eta    Myers  v.  Eorreli,  47  Miss.  281  (1872). 

VX  For  assignvMnU  dtsposal,  or  teerttion  ofprvp^ 

erty, 

a.  The  intent  to  defraud. 

The  provision  on  this  subject  found  in  Uie  Codes 
and  statutes  of  most  of  the  states  authorizes  an  at- 
tachment when  the  debtor  has  assigned,  disposed 
of,  or  secreted,  or  is  about  to  assign,  dispose  of,  or 
secrete,  property  with  intent  to  defraud  his  credit- 
ors. 

Under  such  statutes  the  existence  of  the  intent 
to  defraud  would  appear  to  be  essen tiaL  See  supra^ 
n..  Actual  as  distlnffufshed  from  constructive  fraud. 

Neltber  indebtedness  nor  Insolvency,  alone,  will 
Justify  tbe  issue  of  an  attachment.  Marx  Bros.  v. 
Leinkauff,  98  Ala.  468  (1860);  Clarke  v.  Seaton,  18  B. 
Mon.  280  (1857). 

.  And  while  a  belief  upon  the  part  of  the  creditor  in 
the  existence  of  a  fraudulent  intent,  tMised  upon 
proper  grounds,  would  autborlze  the  issuance  of 
an  attachment,  it  is  not  usually  regarded  as  suffi- 
cient to  sustain  It  unless  such  intent  actually  ex- 
isted. 

Thus,  in  Farwell  v.  Brown,  1  Fed.  Bep.  128  (1880),. 
it  was  said  that  the  creditor*s  reason  for  believing 
in  the  existence  of  an  intent  to  defraud  is  a  ma- 
terial fact  for  the  purpose  of  issuing  a  writ  of  at- 
tachment, but  counts  for  nothing  where  the  facta 
constituting  the  ground  for  sustaining  the  attach- 
ment are  denied.  Here  the  parties  come  to  closer 
quarters  and  use  facts  instead  of  reasons  for  be- 
lief, for  their  weapons. 

The  intent  to  defraud  must  exist  to  Justify  an  at- 
tachment; it  does  not  suffice  that  appearances  in- 
dicate it,  and  the  advertisement  by  a  debtor  of  tbe 
sale  of  his  property  will  not  sustain  an  attachment 
though  calculated  to  induce  suspicion,  where  the 
evidence  shows  that  it  was  not  well  founded. 
Ferguson  v.  Cbastant,  85  La.  Ann.  880  a883).. 

It  must  be  a  fair  and  logical  sequence  from  facta 
proved,  and  it  is  immaterial  what  the  applicant  be- 
lieves or  disbeUeves.  Bllison  v.  Bernstein,  60  How. 
Pr.  145  (1880). 

And  letters  and  threats  giving  a  creditor  reason* 
able  ground  to  believe  that  bis  debtor  intended  to 
defraud  him  do  not  furnish  a  sufficient  ground 
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Illinois  Sufrbmb  Coubt. 


Jax,, 


t^n  V.  Cornell,  88  N.  T.  281;  8  Am.  &  Eng. 
Enc.  Law,  p.  758. 

Fraud  that  will  uphold  attachment  may  be 
ioferred  from  circumstauces. 

Waples,  Attachm.  2d  ed.  §  58;  Bryant  y. 
Simaneau,  51  III.  324;  Garter  v.  Ounnels,  67 
m.  270;  StravM  v.  Kranert,  56  Dl.  254;  Gotolr 
ing  y.  E%ta,  15  111.  App.  255;  Banchett  y. 
Ooete,  25  111.  App.  445. 

A  persoD  would  DOt  be  likely  to  accomplish 
no  act,  aud  afterward  say  that  it  was  prompted 
by  corrupt  motives. 

Wait.  Fraud.  Codv.  2d  ed.  §  8. 

Defeudant's  motiye  in  making  the  represen- 
tation does  not.  In  the  eye  of  the  law,  make 
the  representation  less  a  fraud. 


8  Am.  &  Eng.  Enc.  Law,  p.  758;  Case  y. 
Ayers,  65  HI.  142;  Keith  v.  Oolditon,  22  SI. 
App.  457;  McBean  y.  Fox,  1  111.  App.  1T7; 
Qough  y.  8t.  John,  16  Wend.  646;  Drabek  y. 
Grand  Lodge  of  B.  8.Bene9.Soe,  24111.  App.  83; 
Ryhiner  v.  Ruegger,  19  El.  App.  156;  Moore  y. 
Wood,  100  111.  451;  Flower  y.  Brumbaeh,  80 
111.  App.  204. 

It  is  a  fraud  which  will  ayoid  an  obligation 
of  a  bond,  for  the  obligee  to  induce  the  sure- 
ties to  become  such  on  representations  known 
to  be  false,  although  the  motive  from  whick 
the  representation  proceeded  was  not  bad. 

Drabek  v.  Grand  Lodge  of  B.  8,  Benev,  8oe. 
supra;  8  Am.  &  Eng.  Enc.  Law,  p.  768. 

A  vendee  of  goods  inducing  a  sale  thereof 


for  an  attachment,  without  reference  to  the  actual 
iDtODtion,  the  question  belnff,  not  what  wes  be^ 
lieved,  but  what  was  the  fact.  Bbelnliart  v.  Grant, 
24  Mo.  App.  154  (1887). 

Where,  however,  an  attaching  creditor  had  good 
reason  to  believe  tbat  his  debtor  is  about  to  dis- 
pose of  hiB  property  with  intent  to  defraud  his 
creditors,  and  attaches  on  that  ground,  tbe  fnet 
tbat  tbe  debtor  afterwards  changes  his  mind  and 
absconds  does  not  invalidate  the  attachment  or 
give  priority  to  another  creditor,  subsequently  at- 
taching on  the  ground  that  tbe  debtor  had  left  the 
state.    Boyd  v.  Labranche,  86  La.  Ann.  285  (1888). 

And  where  tbe  acts  of  a  debtor  are  such  as  to  Jus- 
tify the  belief  on  tbe  part  of  the  creditor  of  ao  in- 
tent to  defraud,  it  Is  sufficient  to  justify  an  attach- 
ment, tbough  tbe  creditor  may  have  been  mistaken 
in  bis  belief,  as  the  intent  can  only  be  shown  by  the 
acts  of  tbe  debtor.  Steinbardt  y.  Leman,  41  La. 
Ann.  886  (1889). 

An  intent  to  defraud  or  give  an  unfair  prefer* 
ence  must  exist  to  sustain  an  attachment  under  tbe 
Louisiana  statute,  but  as  such  intent  lies  in  the 
bosom  of  tbe  debtor,  it  can  only  be  shown  by  his 
acts  and  declarations.  Chaffe  y.  Mackenzie,  48  La. 
Ann.l06Sa801). 

So,  tbe  burden  of  proof  to  show  tbat  an  assign- 
ment which  is  valid  upon  its  face  is  fraudulent  in 
fact,  and  will  support  an  attachment  as  having 
been  made  with  intent  to  defaud,  rests  with  tbe 
attaching  creditor.  Strauss  v.  Rose,  60  Md.  625 
<1882). 

And  eyidenoe  necessary  to  establish  a  fraudulent 
Intent,  which  will  sustain  an  attachment,  must 
tend  to  establish  a  probability  of  guUt,  and  be 
inconsistent  with  innocence.  West  Side  Bank  v. 
Meehan,  40  N.  Y.  S.  R.  606  a802). 

It  should  be  of  such  character  as  to  fairly  justify 
no  other  conclusion  than  that  of  a  dishonest  pur- 
pose. Mere  conjectures  are  not  sufficient.  Gold- 
echmldt  v.  Herscbom,  18  N.  Y.  S.  R.  600  (1888),  Her- 
man y.  Doughty,  15  N.  Y.  Week.  Dig.  04  (1883). 

Fraud  is  not  to  be  presumed  when  under  the  evi- 
dence the  transaction  may  be  fairly  reconciled 
with  honesty  of  purpose.  Dempsey  v.  Bowen.  S5 
111.  App.  lOS  (18S7):  Pierce  v.  Johnson,  03  Micb.  125, 18 
L.  R.  A.  486  (1802);  Rlpon  Knitting  Works  v.  John- 
eon,  08  Mich.  120  a802). 

Though  a  fraudulent  intent  which  will  support 
an  attachment  may  be  reasonably  inferred  from 
tbe  acts  and  conduct  of  tbe  party.  Scott  v.  Sim- 
mons, 84  How.  Pr.  66  (1807). 

And  whatever  facts  tend  to  show  the  good  or  bad 
faith  of  a  party  against  whom  an  attachment  Is  is- 
sued u)>on  tbe  ground  of  fraud  are  properly  admis- 
sible in  evidence.  Marz  Bros.  v.  Leinkauff,  08  Ala. 
468  (1800). 

But  tbe  facts  required  to  be  proved  to  sustain  an 
attachment  upon  tbe  ground  tbat  the  debtor  is 
about  to  dispose  of  his  property  for  the  purpose  of 
defrauding  his  creditors  should  be  such  as  will 
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'  leave  no  reasonable  doubt  on  the  mind  of  the  offi- 
cer that  the  debtor  is  about  to  commit  aaoh  acts, 
and  such  as  would  induce  him,  where  uncontra- 
dicted or  unexplained,  to  convict  the  debtor  of  the 
charge  if  he  were  on  trial  on  a  criminal  charge. 
Morrison  v.  Ream.  1  Ptnney.S44  (1842). 

Andproof  of  fraudulent  intent,  consisting  chieflj 
of  conflicting  evidence  and  conclusions  based  upon 
an  examination  of  tbe  t>ooks  of  the  debtor,  which 
might  be  dissipated  by  cross-examination  of  tbe 
witnesses,  will  not  support  an  attachment.  Von 
Moppes  V.  Lelmbacb,  22  N.  Y.  Week.  Dig.  837(1886). 

And  evidence  that  a  debtor,  while  residln^r  in 
another  state  and  over  ten  years  before,  was  em- 
barrassed and  had  put  his  property  out  of  his 
hands,  is  Irrelevant  and  inadmissible  to  prove  tbat 
he  is  about  to  dispose  of  or  remove  his  property 
with  Intent  to  defraud  his  creditors,  to  sustain  an 
attachment.  Lewis  v.  Kennedy,  8  G.  Greene,  St 
(1861). 

The  question  of  the  existence  of  a  fraudulent  In- 
tent which  will  support  an  attachment  Is  generally 
one  of  fact  to  be  arrived  at  from  the  existence  of 
other  facts  which  tend  to  show  it,  and  whether  such 
other  facts  exist  in  any  particular  case  is  a  question 
fur  the  jury,  and  whether  such  facts,  when  they 
exist,  are  sufficient  to  indicate  conclusively  an  in- 
tent to  hinder  and  delay  creditors,  is  a  question  of 
law.   Butts  V.  Peacock,  23  Wis.  860  (1868)  (dictum). 

Tbe  Intent  which  will  sustain  an  attachment 
must  appear  as  a  fact  in  the  case,  and  Is  tbe  ma- 
terial inquiry  in  the  case.    Ryhiner  v.  Ruegger.  19 
III.  App.  167  (1888)  (dictum);    First  Nat.  Bank  y 
Steele.  81  Mich.  03  (1800). 

It  is  not  enough  to  show  tbat  one  has  conveyed 
bis  property.   First  Nat.  Bank  v.  Steele,  tupra, 

A  disposition  of  property  with  intent  to  defraud 
creditors  will  support  an  attachment,  however, 
though  they  were  not  actually  defrauded.  Main 
V.  Lynch,  64  Md.  668  0880). 

It  is  not  necessary  that  a  transfer  of  property 
shall  have  actuaUy  taken  place.  It  is  sufflcient  if 
there  be  a  fully  formed  purpose  to  make  it.  Ditch- 
bum  V.  Jermyn  ft  G.  Oo-Op.  Aaso.  8  Pa.  Dist.  R. 
686  (1804). 

And  circumstances  sufflcient  to  establish  tn  law 
an  Intent  to  defraud  creditors  Justify  an  attach- 
ment, though  there  is  no  positive  proof  of  tbe  re- 
moval or  concealment  of  property  with  such  in- 
tent.   KlpUng  V.  Oorbin,  66  How.  Pr.  12  0883). 

But  an  Intent  to  make  a  fraudulent  conveyance 
on  the  part  of  a  debtor,  which  is  retracted  befure 
any  one  sustains  an  Injury,  will  not  sustain  an  at- 
tachment.   McCrosky  v.  Leach,  63  111.  81  (1872). 

And  evidence  tbat  the  debtor  was  about  to  dis- 
pose of  her  property  and  failed  to  do  so  will  not 
support  an  attachment  upon  tbe  ground  that  she 
had  disposed  of  her  property  with  intent  to  binder 
and  delay  or  defraud  creditors.  Pierce  v.  White, 
22  Week.  L.  Bull.  08  (1880). 

So,  the  disposition  of  property  with  intent  to  de- 
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l>v  false  represent ation  bb  to  his  flnaDcial 
mbility  is  guilty  of  fraud  which  will  avoid  the 
■aale,  without  retrard  to  the  motive  with  which 
the  represent  ation  was  made;  it  is  wholly 
immaterial  what  the  vendee's  intention  was  as 
to  paying  for  the  goods. 

Beed  v.  Pinney^dS  III.  Rep.  610;  8  Am.  & 
En?.  Enc.  Law,  p.  753. 

The  intent  or  intention  is  regarded  as  shown 
by  lets  and  declarations,  and,  as  acts  speak 
louder  than  words,  if  a  party  is  guiltv  of  an 
act  which  defrauds  another,  his  declaration 
that  be  did  not  by  the  act  intend  to  defraud  is 
weiirbed  down  by  the  evidence  of  his  own  act. 

Wait,  Fraud.  Cony.  2d  ed.  g§  8,  9;  8  Am.  & 


Eng.  Enc.  Law,  p.  753;  Moore  v.  Wood,  100 
111.  451;  RyJUner  v.  Rmyger,  19111.  App.  156; 
Whedbee  v.  Stewart,  40  Md.  434. 

The  giving  of  a  deed,  absolute  on  its  face,  as 
a  security,  Is  strong  evidence  of  an  intention  on 
the  part  of  the  grantor  to  hinder,  delay,  and 
defraud  his  creditors. 

See  Fuller  v.  Griffith  (Iowa)  60  N.  W.  Rep. 
347;  MeOlure  v.  Smith,  14  Colo.  297;  Steoem 
V.  ninelcley,  48  Me.  440;  Moore  v.  Roe,  85  N. 
J.  Eq.  90;  Earnehato  v.  Stewart,  64  Md.  513; 
Whedbee  v.  Stewart,  supra;  Kemper  v.  Camp-' 
beU,  44  Ohio  St.  210;  HaeelUner.  Espey.  18  Or. 
801;  Samvel  y.  Kittenger,  6  Wash.  St  261; 
Muehmare  y.  Bvdd,  58  N.  J.  L.  869;   Gaffney 


Iraiid  creditors  is  a  snfficient  ffroimd  for  attaoh- 
meot  thouii:h  such  dtopoaitioo  took  plaoe  In  an- 
otber  state.    Kibbe  v.  Wetmore,  SI  Hun.  424  (1884). 

And  the  Intent  of  a  debtor  in  makiofr  a  oonvey- 
ance  need  not  be  to  forever  defeat  the  creditor,  bat 
will  be  complete  if  it  is  coextensive  with  the  effect 
of  the  conveyance  as  hindering  or  delasrlnir  his 
cveditors.    Shove  v.  Farwell,  9  Ili.  App.  266  (1881). 

And  a  debtor  who  has  formed  a  fraudulent  in- 
tent to  dispose  of  bis  property  is  about  to  dispose 
•of  his  property  so  as  to  hinder  or  delay  his  cred- 
itor within  the  meenlnir  of  the  Illinois  statute  au- 
thorizinir  an  attachment  therefor,  whether  the  de- 
eiffn  is  to  be  executed  at  once  or  after  a  liti  le  delay. 
Dueber  Watch  Case  Mfg.  Co.  v.  Younir,  166  UL  2S8 
0806).  54  111.  App.  888  (1800. 

So,  an  intent  to  dispose  of  property  for  the  pur- 
fKise  of  delaying  or  defrsudinir  a  particular  credit- 
•or  is  good  ground  for  an  artaohment  in  bis  behalf. 
Oorrey  v.  Lake,  1  Deady<  46tf  (1868). 

And  a  conveyance  by  a  debtor  with  intent  to  de- 
lay or  defraud  any  one  creditor  will  Justify  an  at- 
tachment of  his  property  by  any  other.  Sberrill  v. 
Bench,  37  Ark.  580  (1881). 

And  a  general  intention  on  the  part  of  the  debtor 
to  prevent  the  collection  of  certain  debts,  wben- 
«ver  it  should  be  attempted,  will  sustain  an  attach- 
ment.  Correy  v.  Lake,  «<icpra. 

And  an  intent  to  hinder  or  prevent  the  cnsdltor 
from  taking  his  property  on  execution  Is  sufficient. 
IbUL 

So,  it  is  not  necessary  to  establish  that  a  debtor 
lias  disposed  of  all  his  property  with  Intent  to  de- 
fraud his  creditors  to  uphold  an  attachment;  it  will 
lie  where  he  has  disposed  of  a  part  thereof  with 
that  intent.  Hyman  v.  Kapp.  2S  N.  Y.  Week.  Dig. 
910  (1886);  Wild  man  v.  Van  Geider,  60  Hun,  448,  21 
N,  Y.  Civ.  Proc.  Kep.  148  (1801)  {dietwn). 

And  proof  that  a  debtor  disposed  of  his  property 
with  intent  to  defraud  creditors  is  sufficient  to  war^ 
rant  an  attachment,  without  proof  that  he  did  not 
retain  sufficient  property  to  pay  his  debts.  Flan- 
nagan  v.  Donaldson,  86  Ind.  617  (1888);  Pickard  v. 
Samuels,  64  Miss.  8Se2  (1887). 

And  where  the  creditor  gives  evidence  sufficient 
to  establish  the  fraud,  it  devolves  upon  the  debtor 
to  repel  the  Inference.    Pickard  v.  Samuels,  supra. 

In  Pickard  v.  Samuels,  supra.  Montague  v.  Gkul- 
dls,  a7Mis8.  458,  and  Myers  v.  Farrell,  47  Misc.  281, 
ai4pra.  V.,  For  removal  of  property,  were  distin- 
guished upon  the  ground  that  they  were  cases  in 
which  an  attachment  was  asked  upon  the  ground 
of  the  removal  by  the  debtor  of  his  property  from 
the  state. 

But  affirmative  evidence  that  the  defendant  is 
about  to  dispose  of  all  his  unencumbered  property 
with  the  intent  to  defraud  bis  creditors  is  essential 
to  an  attachment  under  the  Louisiana  statute 
providing  for  its  issuance  on  that  ground.  Hoy  v. 
Weiss,  24  La.  Ann.  260  (1872). 

So,  a  convejrance  made  by  a  debtor  with  intent  to 
liinder  and  delay  his  creditors  is  a  conveyance  for 


the  purpose  of  avoiding  tlie  payment  of  bis  debts, 
which  is  made  a  ground  for  attachment  by  Ga. 
Code,  S  9297.    Gray  v.  Neill,  86  Oa.  188  (1800). 

And  a  conveyance  made  by  a  debtor  for  the  pur* 
pose  of  hindering  and  delaying  creditors  and  to 
gain  time,  with  the  intent  eventually  to  pay  them 
if  he  could  do  so,  will  sustain  an  attachment.  IMd, 

And  a  transfer  of  property,  effected  by  means  of 
a  sherifl^s  sale  under  a  fraudulent  and  collusive 
Judgment,  is  a  transfer  with  intent  to  defraud 
within  Pa.  attachment  act  1809.  Simon  v.  Johnson, 
7Ku]p,ia6(1808). 

And  even  under  the  Missouri  statute  providing 
for  an  attachment  where  the  debtor  has  disposed 
of  property  so  as  to  defraud  his  creditors,  an  intent 
to  hinder,  defraud,  and  delay  creditors  by  the  fraud- 
ulent concealment,  removal,  or  disposal  of  prop- 
erty is  the  real  substance  of  the  issue,  and  it  is  not 
necessary  to  prove  that  ail  of  the  debtor's  property 
was  included.   Taylor  v.  Myers,  84  Mo.  81. 

But  in  that  state  fraud  in  attachment  cases  is  a 
question  of  law  and  the  court  should  specifically 
direct  the  jury  as  to  what  purposes  are  honest  in  a 
legal  sense.   Bstes  v.  Fry,  22  Mo.  App.  63  (I8861. 

An  attachment  may  be  issued  under  the  Iowa 
Code  upon  the  ground  that  the  debtor  has  property 
which  be  refuses  to  give  in  payment  or  security, 
without  any  showing  of  an  Intent  to  defraud  cred* 
iters.    Bates  v.  Robinson,  8  Iowa.  818  a869). 

And  the  removal  of  property  by  a  tenant  from 
the  premises,  which  would  endanger  the  landlord 
in  the  collection  of  his  rent,  Justifies  the  issuing  of 
an  attachment  under  the  Missouri  attachment  act, 
without  reference  to  the  intention  with  which  the 
removal  was  made.  Morris  v.  Hammerle,  40  Mo. 
489  (1867). 

And  no  design  on  the  part  of  the  debtor  to  do 
anything  that  will  render  the  collection  of  his  debt 
less  certain  is  neoeesary  to  an  attachment  under 
the  Kcmtucky  statute,  on  the  grounds  that  the 
debtor  has  not  property  enough  to  satisfy  the 
pialntilTs  demands,  and  the  collection  thereof  will 
be  endangered  by  the  delay  in  obtaining  judgment. 
Burdett  v.  Phillips,  78  Ky.  246  (1880). 

b.  Participation  in  fraiuduLent  intent  by  transferee. 

As  a  general  rule  an  intent  to  defraud,  in  a  con- 
veyance of  property  which  will  support  an  attach- 
ment, need  not  Xye  participated  in  by  the  vendee. 
MiUer  v.  McNair,  66  Wis.  462  (1886);  Pettinglll  v. 
Drake,  14  111.  App.  424  (1883);  Spear  v.  Joyce,  27  IlL 
App.  466  (1888);  Byhlner  v.  Ruegger,  10  111.  App.  167 
(1886). 

And  an  assignment  f<^r  the  benefit  of  creditors 
will  sustain  an  attachment  ss  a  conveyance  with 
intent  to  defraud,  where  the  assignor  entertained 
that  Intent  though  the  trustee  was  innocent.  Poley 
V.  Bitter,  84  Md.  646  (1871). 

The  fraudulent  Intent  which  will  justify  a  sale  of 
lands  under  attachment  for  a  fraudulent  convey- 
ance thereof,  under  2  Ind.  Rev.  Stat  1876,  •  606,  pro- 
viding that  lands  fraudulently  oonveyed  with  io* 
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T.  BignaigOt  1  Dill.  168;  Metropoliian  Bank  t. 
Qodfrey,  28  111.  579;  North  v.  Belden,  18  CoDn. 
876,  85  Am.  Dec.  88;  Qmith  y.  LowU,  6  N.  H. 
67;  Bird  v.  Wilkinson,  4  Leigb,  266;  iVcA;  y. 
Whiting,  21  Conn.  306;  /oet  v.  Stone,  51  Codd. 
446;  Stearns  ▼.  P(E?r^,  46  Codd.  818;  Oullep 
Y.  if47cy,  84  N.  0.  484;  Campbell  y.  Davis,  85 
Ala.  56;  7V:y€»n  Y.  Floumoy,  80  Ala.  821;  /SmttA 
Y.  Carlisle,  16  N.  H.  464;  Stratum  y.  i*M«n^. 
63  N.  H.  577;  Corpman  y.  Baecoitow,  84  Pa. 
868;  HeOvUoeh  y.  Bvtehinson,  7  Watts.  484, 
82  Am.  Dec  776;  Twr^w  v.  Leavitt,  15  N.  Y. 
9:  8  Am.  &  Eng.  Enc.  Law,  p.  758;  Wait, 
Fraud.  Cody.  2d  ed.  §g  8,  9. 
Adj  dcYice  to  obscure  tbe  title  to  real  estate 


and  thereby  binder  or  delay  creditors  is  fraod* 
ulent. 

Leicis  T.  Lanphere,  79  111.  187;  MetropaUiai^ 
Bank  y.  Qodfrty,  28  III.  579;  BuUoek  y.  BaU 
tenhovsen,  108  111.  28,  affirming  Battmh&usen 
Y.  Bullock,  11  IlL  App.  665;  Bostwiek  y.  Blake, 
145  111.85;  Moore  V,  Wood,  100  III.  451:  Davidr 
son  Y.  ^t«r4r«,  148  111.  189;*  Sims  y.  6^atAe9,  64 
Ala.  892;  8  Am.  &  Eng.  Enc.  Law,  p.  763. 

Mr,  W.  S.  Coy*  for  Jane  Druley,  appelleer 

Tbe  making  of  tbe  deed  to  Jesse  Druley.  in 
trust  for  Jane  Druley.  was  not  fraudulent  Id 
fact,  and  will  not  support  an  attacbment. 

Sfiove  Y.  FarwU,  9  111.  App.  256;  FirHNoL. 
Bank  Y.  Kurtg,  22  111.  App.  218. 


tent  to  delay  or  defraud  credit otb  may  be  attached, 
bowever,  must  be  participated  in  by  the  grantee. 
JobnstOD  Y.  Field,  0S  Ind.  877  (1878). 

So,  a  transfer  of  property  easily  separable  of  a 
much  larger  quantity  than  is  necessary  to  pay  the 
debt  in  payment  of  which  it  is  given  will  support 
an  attacbment  of  the  property  transferred  wben 
the  creditor  was  privy  to  tbe  fraudulent  design. 
McDonald  v.  Gaunt,  80  Kao.  (MB  (1888). 

But  a  geueral  attacbment  of  all  a  debtor's  inter- 
est in  real  estate  will  not  hold  lands  fraudulently 
conYcyed  b7  him  by  deed  recorded  before  tbe  at- 
tachment and  subsequently  conveyed  by  bis  fraud- 
ulent grantee  to  an  innocent  purchaser  for  value. 
Ashland  Sey.  Bank  y.  Mead.  68  N.  £L  486  (1885). 

cQiJis, 

Whether  or  not  a  gilt  will  amount  to  a  disposi- 
tion of  property  with  intent  to  defraud,  would 
seem  to  depend  upon  the  amount  of  the  indebted- 
ness of  the  giver  as  compared  with  the  amount  of 
his  property. 

Thus  a  gift  by  a  husband  to  his  wife,  in  good 
faith  when  he  was  not  owing  anything,  is  not  a 
disposition  of  property  with  intent  to  defraud 
creditors  which  will  sustain  an  attachment  at  the 
suit  of  one  who  subsequently  becomes  the  husband's 
creditor.    Tootle  v.  Gold  well,  80  Kan.  126  a888). 

And  a  conveyance  by  a  father  to  his  natural 
daughter  of  real  estate  worth  $850,  without  actual 
consideration,  but  for  tbe  nominal  consideration  of 
$100,  when  he  possessed  no  other  real  estate  out  of 
which  execution  could  be  satisfied,  does  not  show 
an  intent  to  defraud  which  would  justify  an  attach- 
ment, where  there  is  nothing  to  show  that  he  did 
not  have  ample  personalty  with  which  to  pay  his 
debts.    Hinds  v.  Fagebank,  9  Minn.  68  (1884). 

And  an  arrangement  by  whicb  a  debtor  transfers 
real  estate  to  his  wife  in  exchange  for  other  real 
estate,  made  at  a  time  wben  he  was  not  indebted  to 
any  considerable  extent  as  compared  with  the 
amount  of  his  property,  which  was  upwards  of 
$600,000,  is  not  evidence  of  an  intent  to  defraud 
which  will  sustain  an  attachment  sought  two  years 
afterwards.  Iosco  County  Sav.  Bank  v.  Dames, 
100  Mich.  1  a804). 

So,  the  gift  of  a  piano  by  adebtor  to  bis  daughter 
which  was  intended  for  her  own  use  and  paid  for  In 
part  with  money  which  had  been  given  her  In  small 
sums  at  various  times  does  not  show  a  fraudulent 
intent  which  will  sustain  an  attachment  by  a  sub- 
sequent creditor.  Keith  v.  McDonald,  81  IlL  App. 
17  (1888). 

But  when  a  conveyance  Is  attacked  as  fraudulent 
and  as  a  ground  for  attacbment  by  pre-existing 
creditors,  tbe  burden  to  show  that  a  valuable  and 
adequate  consideration  was  paid  rests  with  tbe  pur- 
chaser, and  wben  the  transaction  is  between  near 
relatives,  clearer  and  more  conclusive  proof  is  re- 
quired.   Marx  Bros.  v.  Leinkauff,  83  Ala.  468  (1880). 

And  the  execution  and  placing  on  record  by  a 
debtor  of  a  deed  conveying  a  lot  of  land  to  his  wife 
80  L.R  A. 


for  a  nominal  consideration,  without  ezpianatiOD, 
will  sustam  an  attachment  by  existing  creditoi»> 
Washburn  v.  McGuire,  19  Neb.  98  (1886). 

And  evidence  that  an  msoivent  debtor,  agalnsa 
whom  Judgments  were  about  to  be  perfected* 
transferred  his  property  to  his  wife  through  a  third 
person  and  procured  her  to  execute  a  mortgage  for 
the  benefit  of  his  mother-in-law  for  which  no  con- 
sideration was  paid,  and  that  he  oontlniied  to  iis» 
and  control  the  property  the  same  as  before  the 
conveyance.  Justifies  an  inference  of  a  disposition 
of  property  with  intent  to  defraud  which  will  su|»- 
port  an  attachment.  Alien  y.  Meyer,  78  N.  Y.  1,  T 
Daly,  829  (1878). 

d.  Sales  of  2>roperevL 

The  mere  fact  that  a  debtor  has  sold  his  property* 
or  some  part  of  It,  does  not  establish  a  fraudulent 
intent  wblch  will  sustain  an  attachment,  though 
creditors  are  thereby  hindered  or  delayed  in  tho 
collection  of  their  debts.  Dempeey  v.  Bowen,  2fr 
ni.  App.  192  (1887);  Decker  v.  Bryant,  7  Barb.  18$ 
(1849);  Frank'v.  Levie,  6  Bobt  609  (lr«6). 

That  a  debtor  is  selling  his  property  at  fair  rate» 
for  tbe  purpose  of  paying  bis  creditors,  does  not 
show  ap  intent  to  defraud  which  will  supporc  an 
attachment.  Knapp  v.  Joy,  9  Mo.  App.  47  (1880>» 
Dempsey  v.  Bowen,  86  III.  App.  193  (1887). 

And  the  sale  of  his  entire  stock  of  goods  byn 
debtor,  and  tbe  application  of  the  money  received 
therefor  to  the  payment  of  his  debts,  do  not 
authorise  an  attacbment  upon  the  ground  that  b» 
had  conveyed  his  property  with  intent  to  cheat 
and  defraud  his  creditors.  Tenney  v.  Diss,  8B  Neb. 
61  (1801). 

And  such  a  transfer  for  tbe  purpose  of  raising' 
money  does  not  warrant  an  attachment  upon  that 
ground  where  it  is  not  shown  to  be  fraudulent  or 
for  an  inadequate  consideration.  Ladew  v.  Hud- 
son River  Boat  ft  &  Mfg.  Oo.  61  Hun,  833  a891). 

And  proof  that  a  debtor  is  ofTcring  his  property 
for  sale  in  order  to  realize  funds  for  the  payment 
of  bis  debts,  accompanied  by  a  declaration  of  suob 
purpose,  will  not  Justify  an  attachment  upon  th» 
ground  that  he  Is  about  to  dispose  of  bis  proi>> 
etty  with  intent  to  defraud  his  creditors  or  give  no 
unfair  preference,  or  to  place  It  beyond  the  reaob 
of  creditors.  Lehman  v.  McFarlaod,  86  La.  Ann* 
63S4  (1888). 

Bo,  the  daily  disposal  of  his  goods  in  the  usual 
course  of  business  by  a  solvent  merchant,  and  the 
use  of  the  money  received  for  his  own  private  pur- 
poses and  placing  it  where  it  cannot  be  reached  by 
bis  creditors  except  at  his  own  pleasure,  are  not  a 
disposal  of  his  property  with  intent  to  defrauti 
creditors  for  which  an  attachment  will  lie,  thougb 
he  may  not  Intend  to  pay  that  particular  money 
over  to  his  creditors.  Willis  v.Lowry,60Tex.540(1886). 

And  the'daily  selling  of  goods  by  a  permanent 
dealer  in  the  regular  counie  of  his  business  doea 
not  indicate  a  fraudulent  Intent  to  place  his  prop- 
erty beyond  the  reach  of  creditors,  or  to  give  an 


18fNL 


Wbarb  G0XUI8810H  Ck>.  T.  Dbulbt. 


€77 


Memn.  J.  H.  Breekenridife  and 
Oear^e  &•  House  for  appellees. 

Bailey*  J.,  deliyered  the  opinion  of  the 
court: 

On  the  8d  day  of  September,  1890,  the 
Weare  Commission  Company  commenced  ita 
suit  in  assumpsit,  by  attachment,  against 
William  M.  Drnley  and  Albert  A.  Druley. 
The  grounds  for  the  attachment,  as  stated  in 
the  affidarit  were :  (1)  That  the  defendants 
had,  within  two  years  then  last  past, 
fraudulently  conveyed  or  assiiirned  their  ef- 
fects, or  part  thereof,  so  as  to  hinder  and 
delay  their  creditors;   (3)    that  they  had, 


within  two  years  then  last  past,  fraadnlently 
concealed  or  disposed  of  their  property  so  ac 
to  hinder  and  delay  their  creditors ;  and  (8) 
that  they  were  about  fraudulently  to  conceal 
or  dispose  of  their  property  or  enecta  so  as  tc 
hinder  and  delay  their  creditors.  William 
M.  Druley,  at  the  date  of  the  writ,  was  in 
his  last  illness,  and  on  September  5,  1890, 
which  was  two  days  thereafter,  he  died.  It 
appears  from  the  return  to  the  writ  that  the 
sheriff,  on  September  5,  1890,— the  day. of : 
William  M.Drufby'8  death,  —attached  a  tract 
of  land  in  Cook  county,  containing  3  acres, 
the  land  then  being,  or  shortly  prior  to  the 
date  of  the  writ  haying  been,  the  individual 


tinfair  preference  to  acme  of  them,  which  will  jus- 
tify an  attaohment,  though  he  la  tlnanoially  em- 
Inrrasaed.  Hernsheim  y.  Levy,  88  La.  Add.  840 
(1880). 

So,  sales  of  inroperty  by  a  debtor  for  the  purpose 
of  obtaining  money  with  which  to  purchase  neoes- 
dtiea  for  his  family  will  not  support  an  attachment, 
as  a  fraudulent  conveyance  or  aaelgnment  of  his 
property  or  effects.  Bstea  v.  Fry,  2S  Mo.  App.  68 
<1886);  Dempaey  v.  Bo  wen.  26  111.  App.  198(1887). 

Whether  or  not  such  a  disponition  of  property 
amounts  to  a  transfer  with  fraudulent  intent  de- 
pends upon  the  attending  circumstances  and  oon- 
ditiona 

Thus,  an  attachment  on  the  ground  that  the 
debtor  assigned,  disposed  of,  and  secreted  his  prop- 
erty with  intent  to  defraud  his  creditors  will  not 
issue  upon  proof  that  he  was  badly  embarrassed 
and  had  ineffectually  tried  to  sell  out  his  business, 
and  that  he  owed  largely  and  was  not  ready  to  say 
what  steps  would  be  taken  in  disposing  of  his  prop- 
«rty.    Thompson  v.  Dater,  67  Hun,  818  (1880). 

And  proof  that  a  debtor,  whose  factory  was  de- 
etroyed  by  flre,  had  gone  out  of  business  and  sold 
what  remained  of  his  machinery  and  utensils  for  a 
email  sum  and  contracted  to  sell  the  balance  of  his 
•took,  and  coUected  the  Insurance  on  the  property 
destroyed,  and  paid  or  secured  other  creditors,  will 
not  support  an  attaohment  by  an  unsecured  credr 
itor  upon  the  ground  that  he  was  about  to  dispose 
of  his  property  and  leave  the  state  with  intent  to 
defraud  creditors.  Andrews  v.  Schwartz.  56  How. 
Pr.  190  (1878). 

And  making  a  conveyance  of  real  estate  absolute 
on  its  face,  which  was  intended  for  the  purpose  of 
eecurlng  the  grantee  who  was  a  bona  fide  creditor, 
is  not  evidence  of  a  disposition  of  property  with 
fraudulent  intent  which  will  support  an  attach- 
ment.   Rigney  v.  Tallmadge,  17  How.  Pr.  566  (I860). 

So,  a  debtor  who  was  a  professional  trader  and 
bought  upon  credit,  and  sold  and  traded  nearly 
everything  that  he  poraessed,  and  sold  machinery 
at  or  about  cost,  is  not  subject  to  attachment  on 
the  ground  of  a  disposal  or  removal  of  property 
with  intent  of  defraud  creditors,  where  that  was 
the  usual  way  in  which  he  conducted  his  business 
and  the  sales  at  cost  were  made  for  the  purpose  of 
drawing  trade.    Reed  v.  Bagley,  24  Neb.  !J88  (1888). 

And  the  making  by  a  debtor  of  two  assignments 
of  property  to  the  same  person  and  then  stating 
tliat  he  had  no  property  and  could  pay  no  debts, 
will  not  support  an  attachment.  Miller  v.  Brlnker- 
hoff.  4  Denio,  118, 47  Am.  Dec.  242  (1847). 

And  an  attachment  upon  the  ground  that  the 
debtor  is  about  to  convert  his  property  into  money 
for  the  purpose  of  defrauding  his  creditors  should 
not  i^isue  on  evidence  that  the  attaching  creditor 
had  furnished  him  with  supplies  for  his  crop  of 
cotton,  and  that  after  ginning  five  bales  of  cotton, 
four  were  turned  over  to  the  creditor  and  one  was 
sold  and  taxes  upon  the  debtor^s  store  paid  with  the 
proceeds,  the  debtor  remaining  upon  the  place, 
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and  pursuing  his  usual  business.  Bridge  v.  Bnnls, 
28  La.  Ann.  809  (1878). 

But  a  sale,  by  a  debtor  who  had  purchased  goods 
on  credit,  of  his  store  to  his  wife,  the  debtor  re- 
maining in  charge  of  the  business  after  such  sale 
and  there  being  no  actual  and  continued  change 
of  possession,  creates  a  presumption  of  an  intent 
to  defraud  creditors  which  will  prima  fade  sustain 
an  attachment*  Schumann  v.  Davis,  88  N.  Y.  8.  B. 
191  (1891). 

And  a  deed  from  a  father  to  his  daughter,  abso* 
lute  in  form,  for  an  express  consideration  of  $10,. 
000,  but  intended  as  a  security  for  advances  not  to 
exceed  $6,000,  and  to  become  absolute  only  in  the 
event  of  the  grantor*s  death,  is  calculated  to  hin- 
der and  delay  creditors,  and  will  support  an  at- 
tachment.   Bvans  y.  Laughton,  69  Wis.  188  (1887). 

And  evidence  that  a  debtor  contemplated  a  sale 
of  all  of  his  estate  to  his  sons  upon  long  credits, 
and  transferring  to  his  creditors  his  son*s  notes,  is 
sufficient  to  establish  an  intent  to  defraud  which 
will  sustain  an  attaobmenk  Clark  v.  Smith,  7  B. 
Hon.  278  (1847). 

So,  selling  a  few  articles  cheaply  will  not  support 
an  attachment  upon  the  ground  of  an  intended  dis- 
posal of  property  to  defraud  creditors,  where  it 
was  done  for  the  purpoee  of  pushing  trade  and  the 
stock  consisted  in  part  of  goods  bought  at  an  in- 
solvent sale,  and  the  whole  stock  was  successfully 
sold.   Mack  V.  Jones,  81  Fed.  Bep.  189  (1887). 

And  evidence  of  an  offer  by  a  debtor  to  sell  her 
stock  in  trade  to  another  for  less  than  to  any  other 
person,  with  a  request  to  keep  the  matter  secret, 
is  not  sufficient  to  sustain  an  attachment  on  that 
ground,  particularly  where  the  stock  of  goods  was 
worth  ^000,  while  her  Indebtedness  did  not  appear 
to  exceed  $400.    Frank  v.  Levie,  6  Bobt.  689  (1866). 

And  the  sale  of  his  stock  of  goods  by  an  insolv- 
ent debtor  at  their  fair  value,  taking  land  warrants 
not  yet  located  but  to  which  good  titles  could  be 
made,  the  purchaser  agreeing  that  if  the  lands 
fell  short  of  a  certain  price  he  would  make  up  the 
deficiency,  will  not  support  an  attachment  as  a 
disposal  of  property  witii  intent  to  defraud  where 
the  debtor  seemed  to  have  been  actuated  by  honest 
motives.  Heldenheimer  v.  Ogbom,  1  Disney  (Ohio) 
851  a867). 

But  that  debtors  who  are  largely  indebted  if  not 
insolvent  have  sold  and  are  rapidly  selling  their 
large  stock  of  goods  at  less  than  the  original  cost, 
and  have  disposed  of  other  valuable  property  re- 
cently for  cash,  will  warrant  an  attaohment  upon 
that  ground.    Gashlne  v.  Baer,  64  N.  C.  108  (1870). 

And  an  unsuccessful  effort  by  a  debtor  to  borrow 
money  from  a  creditor,  after  which  the  debtor 
sells  the  entire  contents  of  his  store  to  him,  for 
much  less  than  they  are  wortli,  deducting  the  cred- 
itor's claim,  the  creditor  giving  his  check  for  a 
part  of  the  amount,  most  of  which  the  debtor  sent 
to  his  mother,  and  giving  bis  note  payable  in  nine 
months  for  f be  balance,  with  an  arrangement  that 
the  creditor  may  give  his  notes  to  other  credit- 
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property  of  William  M.  Dniley,  and  that, 
after  his  death,  the  sheriff  alfio  suannoned 
certain  insurance  companies,  who,  as  it  was 
claimed,  were  then  indebted  to  William  M. 
Druley  individually,  as  garnishees.  No  per- 
sonal service  of  the  attachment  writ  was  had 
on  either  of  the  defendants. 

The  plaintiff,  in  its  original  declaration, 
declared  against  the  defendants  as  copartners 
under  the  firm  name  of  Druley  Bros. ,  upon 
six  promissory  notes  payable  to  the  order  of 
the  plaintiff,  two  for  $2,500  each,  and  one 
for  $1,000,  signed  by  Druley  Bros.,  and  two 
for  $2,000  each,  and  one  for  $200,  signed  by 
Druley  Bros.,  and  by  William  M., Druley  in- 


dividually. On  the  17th  day  of  October, 
1890,  Albert  A.  Druley  entered  a  special  ap- 
pearance, and  suggested  on  the  record  the 
death  of  William  M.  Druley,  and  also  filed 
his  affidavit,  stating,  in  substance,  that  the 
firm  of  Druley  Bros,  was  composed  of  William 
M.  Druley  and  the  affianc,  and  was  formed  for 
the  purpose  of  carrying  on  a  grain  trade  or 
business  in  Will  county;  that  William  M. 
Druley,  at  the  time  of  his  death,  was  a 
resident  of  Cook  county,  the  affiant  beiuf^  a 
resident  of  Will  county;  that  neither  had 
been  served  with  process,  and  that  no  prop- 
erty, rights,  or  credits  belonging  to  the 
affiant,  or  in  which  he  had  any  interest,  bad 


OT8  and  Indorse  the  amount  thereof  on  the  note 
given  to  the  debtor,  will  sustain  a  flndlnfr  by  a 
Jury  of  the  existence  of  the  fraudulent  Intent  neces- 
sary to  sustain  an  attachment.  Pettlnsrill  v. 
Drake,  14  Til.  App.  424  (1883;. 

And  proof  that  a  debtor  was  rapidly  selllnfr  all 
his  stock  of  iroods,  which  was  purchased  mainly 
on  credit,  at  about  cost;  and  that  he  had  no  other 
property;  that  he  had  borrowed  money  and  refused 
to  pay  it,  and  was  endeavorinfr  to  borrow  more, 
and  was  indebted  to  numerous  persons  whom  be 
refused  to  pay,  and  neglected  and  refused  to  pay 
his  workmen  though  he  had  money  constantly 
coming  in;  together  with  a  statement  that  if  he 
failed  he  Intended  to  make  something,— is  prima 
facie  suiBclent  to  support  an  attachment  at  the 
suit  of  a  creditor  whose  claim  be  had  denied  and 
refused  to.pay.    Cooney  v.  Whitfield,  41  How.  Pr. 

<a87i). 

And  an  attempt  by  an  absent  debtor,  through  his 
attorney  in  fact,  to  realise  money  on  his  business 
in  haste,  by  offering  to  sell  it  at  much  less  than  its 
real  value  If  payments  were  made  at  once,  and 
proof  that  he  had  directed  his  wife  to  draw  all 
money  from  the  bank  and  leave  none  on  the  prem- 
ises, and  that  she  had  told  creditors  while  carrying 
a  large  amount  of  money  that  she  bad  none  and 
declared  while  making  a  payment  on  account  that 
It  was  the  last  the  creditors  would  ever  get,— war- 
rant an  attachment  on  the  ground  that  the  debtor 
was  about  to  dispose  of  his  property  with  intent  to 
defraud.  Union  Distilling  Co.  v.  Buser,  89  N.  Y.  S. 
R.  128  (1801). 

8o,  a  pretended  sale  by  a  debtor  of  no  pecuniary 
responsibility,  after  which  he  remains  in  ponsesston 
of  the  goods  sold  and  conducts  the  business  as  be- 
fore, constitutes  a  disposal  of  his  property  with 
Intent  to  defraud,  which  will  support  an  attach- 
ment.   Scott  V.  Simmons,  34  How.  Pr.  86  (1867). 

And  an  attachment  will  lieunder  Ga.  Code,  6as»7, 
for  a  pretended  sale  by  a  debtor  for  the  purpose  of 
avoiding  his  creditors,  and  the  interposition  of  a 
court  of  equity  is  not  necessary.  Haralson  v.  New- 
ton, 68  Ga.  168  (1879). 

But  a  sale  by  an  insolvent  debtor  of  bis  entire 
stock  of  goods  in  his  store,  together  with  the  fur- 
niture and  the  outstanding  notes  and  accounts,  to 
his  son  for  notes  payable  in  one,  two,  and  three 
years,  which  were  placed  in  a  bank  to  be  collected, 
the  proceeds  to  be  applied  upon  certain  mdebted- 
ness,  will  not  support  an  attachment  upon  the 
ground  of  a  disposition  of  his  property  with  intent 
to  defraud  his  creditors,  when  the  son  had  expec- 
tations as  a  devisee  in  his  grandmother's  will,  since 
making  which  she  had  become  demented.  Miami 
Powder  Co.  v.  Hotchkiss,  29  Fed.  Rep.  767  (18($7). 

So.  a  warrant  of  attachment  upon  the  ground 
thatthe  debtor  has  disposed  of  or  secreted  prop- 
erty with  intent  to  defraud  his  creditors  is  properly 
issued  in  favor  of  a  creditor  to  whom  he  trans- 
ferred property  as  security,  which  he  was  permit- 
ted to  hold  and  sell«  provided  he  applied  the  pro- 

80  L.  R.  A. 


ceeds  in  payment  of  the  indebtedness,  where  be 
secretly  and  fraudulently  sold  it.  and  refused  to 
say  what  he  had  done  with  the  proceeds.  German 
Bank  v.  Meyer,  66  Hun.  86  a889). 

But  an  attachment  upon  the  ground  that  the 
debtor  was  at)Out  to  convert  his  property  into- 
money  with  intent  to  place  it  beyond  the  reach  of 
creditors  is  not  sustained  by  proof  that  he  sold 
several  bales  of  cotton  to  pay  his  landlord  who 
had  taken  out  a  provisional  seizure,  and  seat  two 
or  three  work  animals  to  his  brother^  plantatiOQ 
after  having  agreed  with  the  attachment  creditor 
to  ship  him  all  the  cotton  he  could  get  from  hia 
lessees  and  debtors  and  pay  to  him  what  be  could 
realize  from  the  sale  of  his  goods.  Buasey  v* 
Rothschilds,  26  La.  Ann.  258  (1874). 

And  evidence  that  a  debtor,  who  was  a  retail 
merchant,  refused  to  inform  his  oredltors  aa  to  hJa 
financial  standing,  and  had  been  making  sales  of 
bis  property  for  cash  and  retaining  the  proceeds 
and  not  replenishing  his  stock,  and  had  disposed  of 
a  large  part  thereof,  will  not  support  an  attach* 
ment.  where  it  appears  that  it  was  a  season  of  the 
year  when  goods  were  sold  and  not  bought  by  re- 
tailers, and  that  he  had  bought  goods  during  tbe 
month  and  had  paid  over  $3,000  to  his  creditors 
Stringfleld  v.  Fields,  18  Daly,  171, 7N.  Y.  Civ.  Proo. 
Sep.  856  (1886). 

So,  a  conveyance  by  a  father,  who  was  surety  for 
his  son,  of  his  property  to  a  daughter  and  her  hus- 
band to  carry  out  the  wishes  of  his  deceased  wife 
and  redeem  promises  made  to  his  children  wbeu 
the  property  was  conveyed  to  him,  and  to  perform 
a  contract  with  andpay  a  debtduetbe  daughter  and 
her  husband,  does  not  show  such  a  corrupt  motire 
or  fraudulent  intent  as  will  justify  an  attachment, 
where  he  did  not  know  at  the  time  he  executed  the 
conveyance  that  his  son  was  financially  embar- 
rassed. First  Nat.  Bank  v.  Kurtz,  23  111.  App.  213 
(18»6>. 

And  a  sale'of  attached  property  after  the  institu- 
tion of  the  attachment  suit  and  during  its  pen- 
dency does  not  raise  an  Inference  that  an  intention 
to  dispose  of  the  property  and  defraud  creditors 
existed  when  the  suit  was  brought  so  as  to  sustain 
an  attachment  in  chancery  under  the  Kentucky 
statute,  it  being  necessary  to  show  the  existence  of 
a  fraudulent  Intent  before  the  issuance  of  the  at- 
tachment.   Warner  v.  Bverett,  7  B.  Mon.  289(1847). 

But  the  disposal  by  a  debtor,  for  his  own  benefit^ 
without  consent  of  his  creditor,  of  goods  for  which 
warehouse  receipts  had  been  Issued  and  delivered 
as  collateral  security  for  money  borrowed,  is  an 
act  done  with  the  fraudulent  Intent  to  cheat,  hin- 
der, and  delay  the  creditor  within  the  meaning  of 
the  Kentucky  statute,  allowing  an  attachment  for 
such  act.  Bank  of  Commerce  v.  Payne,  86  Ky.  44ft 
(1887'. 

And  the  exchange  by  a  debtor  of  a  stock  of 
goods  worth  about  $2,000  for  unproductive  real 
estate  of  doubtful  vnlue,  taken  subject  to  a  moru 
gage  for  S400,  is  sufficient  to  authorize  an  attach- 
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T)6en  attached  under  the  attachment  writ  di- 
rected to  the  sheriff  of  Cook  county ;  that 
neither  the  affiant  nor  the  late  firm  of  Druley 
Bros,  had  any  property  in  Cook  county ;  and 
that  all  the  property,  rights,  and  credits 
seized  under  the  writ  were  the  Individ ual 
property  of  William  M.  Druley.  Upon  this 
affidavit,  Albert  A.  Druley  moved  to  dismiss, 
and  quash  the  writ  of  attachment.  This 
motion  was  overruled  by  the  court,  and  at  the 
same  time  the  plaintiff  discontinued  its  suit 
as  to  Albert  A.  Druley,  and  by  leave  of  the 
court  amended  all  the  papers  and  proceedings 
in  the  cause  by  striking*  out  the  words,  **  co- 
partners as  Druley  Brothers,"  wherever  they 


occurred.  It  was  also  ordered  that  Mary  A. 
Druley,  the  administratrix  of  the  e8tate  of 
William  M.  Druley,  deceased,  be  substituted 
as  defendant  in  place  of  her  intestate,  and  also 
that  Jesse  Drulev  and  Ralph  Druley,  the 
heirs  at  law  of  William  M.  Druley,  be  made 
parties  to  the  attachment  issue  only,  and  bo 
summoned  as  such.  The  plaintiff  also,  by 
leave  of  the  court,  filed  a  new  aflidavit  in  at- 
tachment, setting  up  the  indebtedness  sued 
for  as  being  from  William  M.  Druley,  Id 
his  lifetime  to  the  plaintiff,  and  since  his 
death  as  being  due  and  owijig  from  his  ad- 
ministratrix to  the  plaintiff,  and  setting 
up,  as  against  William  Druley  individually. 


ment  under  the  Nebraska  statute,  providing  there- 
for where  the  debtor  has  disposed  of  his  property 
with  intent  to  defttiud  his  creditor.  Robinson 
Notion  Go.  V.  Onnsby,  88  Neb.  665  (1891). 

So,  that  the  debtor  was  makloff  an  effort  to  sell 
hia  property  or  place  it  out  of  his  hands  is  suffi- 
cient to  sustain  an  attachment  on  the  frround  of 
an  aileved  conversion  of  property  into  money  with 
Intent  to  place  it  beyond  the  reach  of  his  creditors, 
on  motion  to  dissolve.  Wetherow  v.  Croslln,  24  La. 
Ann.  128  (1872). 

And  that  the  debtor  went  to  a  younir  lady  to 
whom  he  was  engaged,  and  urged  Immediate  mar- 
riage for  the  reason  that  hia  business  affairs  were 
becoming  Involved,  and  that  he  wanted  to  deed  his 
lands  to  her  and  make  over  to  her  his  personal 
property  so  that  nobody  couid  get  them  away,  de- 
siringr  her  to  go  to  a  neighboring  city  the  next 
morning  and  be  married  and  he  would  make  the 
transfer,  will  sustain  an  attachment  upon  the 
ground  that  the  debtor  is  about  to  dispose  of  his 
property  with  intent  to  defraud  his  creditora. 
Curtis  V.  Hood  ley.  29  Kan.  566  (1883). 

As  to  fraudulent  contraction  of  debt  as  evidence 
of  fraudulent  disposition,  see  9uvra^  III. 

e.  M(rrto€^|^7^aQr1Aedgina1lr€fpert\f. 

Securing  a  creditor  by  mortgaging  or  pledging 
property  does  not  establish  a  fraudulent  Intent 
which  will  susrain  an  attachment,  though  other 
creditors  are  thereby  hindered  or  delayed  in  the 
ooUection  of  thebr  debts.  Dempsey  v.  Bowen,  25  DL 
App.  192  (1887). 

So,  the  giving  of  a  chattel  moftgage  on  his  per- 
fonal  property  by  a  debtor  to  a  trustee  for  the 
benefit  of  designated  creditors  is  not  evidence  of  an 
Intent  to  defraud  which  will  sustain  an  attachment, 
bat  is  evidence  of  an  attempt  to  secure  such  credit- 
ors.   Rlckel  V.  Strelinger,  102  Mich.  41  (1894). 

And  giving  a  mortgage  to  a  creditor  to  secure 
bis  claims  does  not  constitute  a  ground  for  attach, 
ment  ander  the  Louisiana  attachment  act,  art.  240, 
No.  4,  where  there  Is  nothing  to  show  that  it  was 
given  with  intent  to  defrand  creditors  or  give  a 
fraudulent  preference.  Abney  v.  Whltted,  28  La. 
Ann.  818  (1878). 

And  giving  a  chattel  mortgage  upon  personal 
property  which  is  by  law  exempt  from  levy  under 
execution  or  attachment  is  not  a  disposal  of  prop- 
erty with  intent  to  defraud  creditors  which  will 
support  an  attachment.  Wyman  v.  WUmartb,  1 8. 
B.  172  (1890). 

And  that  a  debtor  mortgaged  a  stock  of  goods 
and  the  assignee  of  the  mortgagee  took  possession 
within  a  few  days  after  the  execution  of  the  mort- 
gage and  proceeded  to  sell  the  property  do  not 
show  an  intent  to  defraud  which  wiU  sustain  an 
attachment,  where  it  Is  not  shown  that  the  mort- 
gage was  not  given  to  secure  bona  flde  debts. 
Pierce  v.  Johnson,  98  Mich.  125, 18  L.  B.  A.  486  (1892): 
Ripon  Knitting  Works  v.  Johnson,  98  Mich.  129 
0892). 

So  an  offer  by  a  debtor  to  mortgage  property  to  a 
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creditor,  including  in  the  mortgage  the  claim  of 
another  creditor  not  yet  due  which  It  was  stipulated, 
should  be  paid  after  the  debt  due  the  first  creditor 
was  discharged,  will  not  support  an  attachment 
upon  the  ground  of  a  disposition  of  property  by  the 
debtor  with  intent  to  defraud  creditors.  C.  D. 
Smith  Drug  Co.  v.  Gasper  Drug  Go.  (Wyo.)  40  Pac 
Hep.  979  (1895). 

And  the  mere  failure  or  neglect  of  a  creditor  to 
record  a  deed  given  him  by  his  debtor  for  security 
without  evidence  or  suspicion  that  the  debtor  knew 
of,  or  requested  or  desired  such  failure,  does  not 
show  an  Intent  on  the  part  of  the  debtor  to  hin« 
der.  delay,  or  defraud  creditors  which  will  support 
an  attachment    Burruss  v.  Trant,  88  Va.  960  (1892i» 

And  the  withholding  of  a  chattel  mortgage  upoik 
a  stock  of  goods  from  record  is  not  a  ground  for 
attachment  under  a  statute  authorizing  it,  where 
the  debtor  transfers  his  property  with  intent  to 
defraud  creditors,  because  while  the  mortgage  was 
thus  withheld  it  was  void  as  to  creditors.  Lord  v. 
Wirt.  96  Miob.  415  0888). 

And  a  purchase  of  mining  stock  of  unknown  and 
uncertain  value,  by  a  debtor  who  placed  a  mort- 
gage upon  his  property  in  part  for  the  purpose  ot 
paying  for  such  stock  and  in  part  to  make  a  pay- 
ment upon  his  indebtedness,  though  a  foolish  ad- 
venture, is  not  a  disposal  of  property  with  intent 
to  defraud  creditors  which  wiU  support  an  attach- 
ment.  Thurber  v.  Sexauer,  15  Neb.  641  (1884). 

So,  an  offer  by  a  married  woman  to  pledge  her 
property,  pursuant  to  Alabama  Code,  §  2349,  au- 
thorizing it,  does  not  furnish  ground  for  an  attach- 
ment against  her,  unless  the  offer  was  made  with 
fraudulent  intent.  Sohloss  v.  Rovelsky  (Ala.)  18  So. 
71  (1895). 

But  a  mortgage  by  merchants  who  were  indebted 
In  amount  nearly  equal  in  value  to  their  asseta 
made  to  a  creditor,  containing  a  stipulation  that 
the  mortgagor  should  dispose  of  the  mortgaged 
property  in  a  regular  course  of  mercantile  sales  at 
customary  prices,  willsupport'an  attachment  upon 
the  ground  of  a  disposal  of  property  with  intent 
to  defraud  creditors,  as  tbe  effect  of  the  stipula- 
tion Is  to  hinder  and  delay  creditors.  Gallagher  v. 
Goldf  rank,  75  Tex.  562  (1880). 

And  such  a  mortgage,  under  which  it  is  i|nder- 
stood  between  the  parties  that  the  mortgagor 
should  do  as  he  pleased  with  the  proceeds,  consti- 
tutes a  conveyance  or  disposal  of  the  debtor*s  prop- 
erty with  intent  to  detraud  his  creditors  which  wilt 
support  an  attachment.  Anderson  v.  Patterson,  64 
Wis.  667  a885);  City  Bank  v.  Westbury,  16  Hun,  458 
(1879). 

So,  a  mortgage  placed  by  a  debtor  upon  his  stock 
of  merchandise  and  fixtures  is  a  ground  for  at- 
tachment when  it  can  be  Inferred  that  the  inten- 
tion was  that  the  mortgagor  was  to  continue  to 
carry  on  his  usual  trade  and  business.  Eby  v. 
Watkins,  88  Mo.  App.  27  (1889). 

And  a  chattel  mortgage  under  which  the  mort- 
gagor is  permitted  to  retain  possession  and  to  sell 
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the  same  grounds  for  an  attachment  alleged 
in  the  orifl inal  affldavit.  The  administratrix 
sfterwards  appeared  specially,  and  moved 
the  court  to  quash  the  attachment,  which 
motion  was  overruled.  Summons  having  been 
served  on  her,  she  appeared  generally,  and 
filed  a  plea  of  none  assumpsit,  and  certain 
special  pleas  to  the  declaration,  and  also  a 

flea  traversing  the  affidavit  for  attachment, 
ssues  being  formed  on  these  pleas,  a  trial 
was  had  before  the  court  and  a  jurv,  at  which 
the  court,  after  the  evidence  had  been  heard, 
Instructed  the  Jury  to  find  the  issues  formed 
by  the  plea  traversing  the  attachment  affi- 
davit in  favor  of  the  defendant.    The  Jury 


thereupon  returned  their  verdict  flndlDff  the 
issues  upon  the  merits  of  the  action  in  favor 
of  the  plaintiff,  and  assessing  the  plaintiff's 
damages  at  $18,500,  and  finding  the  issues 
upon  the  attachment  affldavit  in  favor  of  the 
defendant ;  and  the  court,  after  overruling  a 
motion  by  the  plaintiff  for  a  new  trial,  gave 
judgment  in  ravor  of  the  plaintiff  for  the 
amount  of  the  damages  assessed  by  the  jury 
and  costs,  but  setting  aside  and  quashing  the 
attachment  writ.  That  judgment  baa  oeea 
affirmed  by  the  appellate  court,  and  this  ap- 
peal is  from  the  j  udgment  of  affirmance. 

The  principal  controversy,   as  presented 
here,  turns  upon  the  propriety  of  the  per- 


the  mortfrafired  property  in  the  regular  course  of 
trade,  witbout  any  provision  as  to  what  disposal 
should  be  made  of  tbe  proceeds,  is  sufficient  where 
there  is  do  aflrreement  outside  of  the  mortage  as 
to  wbat  disposal  sbould  be  made  thereof,  io  connec- 
tion with  a  statemeut  by  one  of  ttie  mortgagors 
tbat  except  for  the  attachment  the  mortgage  might 
never  have  been  foreclosed,  to  sustain  such  attach- 
ment upon  the  ground  of  a  disposal  of  property 
with  intent  to  defraud  creditors.  Leser  v.  Glaser, 
j»  Kan.  646  (1884). 

In  Leser  v.  Glaser,  supra,  Frankhouser  v.  Ellett, 
infra,  was  distinguished  upon  the  ground  that  In 
that  case  the  mortgage  was  executed  in  good  faith 
and  the  proceeds  of  the  sales  were  to  be  applied  in 
payment  of  the  mortgage  debt.- 

But  where  a  mortgage  is  given  upon  a  stock  of 
goods  and  by  agreement  outside  the  mortgage  the 
mortgagor  is  permitted  to  continue  the  business 
and  dispose  of  the  goods  in  the  ordinary  way, 
and  uses  some  of  the  proceeds  to  support  his 
family,  tbe  transaction  will  not  be  regarded  as 
showing  an  intent  to  defraud  creditors  whicb  will 
support  an  attachment  where  the  arrangement  is 
carried  out  io  good  faith,  7rankl\ouser  v.  Ellett, 
22  Kan.  127,  81  Am.  Bep.  171  (1879). 

And  sales  made  by  the  mortgagor  from  the  stock 
of  goods  mortgaged  in  the  ordinary  course  of  busi- 
ness with  the  knowledge  and  Implied  consent  of 
the  mortgagee  will  not  sustain  an  attachment. 
Rhode  V.  Matthal,  86  III.  App.  U7  (1889). 

8o  the  mortgaging  by  a  debtor  of  bis  personal 
property  for  the  purpose  of  hindering  and  delay- 
ing his  creditors  Justifies  an  attachment  against 
him,  and  tbat  he  caused  the  fraudulent  mortgage 
to  be  released  a  short  time  before  the  attachment  is 
no  defense  where  he  immediately  remortgaged  the 
property  to  others  under  suspicious  circumstances. 
Buford  &  G.  Implement  Co.  v.  MoWborter,  41  Kan. 
2B2  (188D). 

And  the  execution  by  a  debtor  of  a  mortgage  to 
another  without  any  consideration,  for  the  purpose 
of  covering  up  and  concealing  his  interests  in  real 
estate,  will  sustain  an  attachment  upon  tbe  ground 
of  a  disposition  of  property  with  mtent  to  defraud. 
Taylor  V.  Kuhuke,  26  Kan.  182  (1881). 

So.  a  mortgage  by  an  insolrent  debtor  to  a  credit- 
or securing  the  payment  of  more  than  the  mort- 
«Agee*8  demand,  showing  upon  its  face  that  it  was 
given  to  cover  agreed  future  advances,  will  sustain 
an  allegation  tbat  the  debtor  had  conveyed  a  part 
of  his  property  with  intent  to  defraud  creditors, 
for  which  an  attachment  wiU  issue.  Bice  v.  Mor- 
oer.  64  Wis.  609  (1886). 

And  mortgaging  all  of  his  property  by  a  debtor  to 
a  creditor  as  security  for  his  indebtedness  is  prima 
facie  sufficient  to  Justify  an  attachment  upon  the 
ground  of  the  disposition  of  bis  property  with  in- 
tent to  defraud  his  creditors,  where  the  value  of 
the  property  was  greatly  in  excess  of  adequate  se- 
curity for  tbe  debt.  Smith  v.  Boyer,  29  Neb.  76 
<1890). 
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And  the  giving  of  a  chattel  mortgage  by  a  failing 
debtor  to  a  creditor  who  knew  his  circumstances, 
upon  ail  his  property  for  an  amount  greater  than 
was  owing  and  in  excess  of  the  value  of  the  prop« 
erty,  and  a  claim  of  the  mortgagee  to  hold  tbe 
property  for  the  full  amount  against  a  creditor, 
are  conclusive  evidence  of  an  Intent  to  hinder  and 
delay  creditors  which  will  support  an  attachment. 
Butts  V.  Peacock,  28  Wis.  869  (1868). 

So,  the  execution,  by  an  insolvent  debtor  who  is 
being  pressed  by  his  creditors,  of  a  chattel  mort^ 
gage  upon  his  personal  property  to  secure  the  pay- 
ment of  a  sum  of  money  to  his  attorney,  meet  of 
which  is  in  consideration  of  future  legal  services, 
is  an  assignment  and  disposal  of  his  property  with 
Intent  to  defraud,  hinder,  and  delay  his  creditors 
for  which  an  attachment  may  Im  had  under  the 
Kansas  statute.  ShellalMirger  [v.  Mottin,  47  Kan. 
451  (1891). 

And  a  mortgage  executed  by  a  firm  of  druggists 
upon  their  entire  stock,  including  a  large  quan- 
tity of  intoxicating  liquors,  which  is  void  for  that 
reason,constitutes  a  hindrance  to  creditors,  and  will 
sustain  an  attachment  upon  that  ground.  First 
Nat.  Bank  v.  (Person,  60  Kan.  669  (18B8). 

As  to  constructive  fraud  In  mortgaging  property, 
see  supra^  IT. 

f .  AMUpvmenU  for  the  benefit  of  eredtton. 

The  mere  fact  that  an  assignment  for  the  benefit 
of  creditors  will  hinder  and  delay  creditors  does  not 
make  it  frauduleat,  and  is  not  a  sufficient  ground 
for  an  attachment,  unless  there  was  also  an  intent 
to  hinder  and  delay  them.  Gates  v.  Labeaume.  19 
Mo.  17  (1868);  Decker  v.  Bryant.  7  Barb.  182  (1SI9). 

Bo,  in  Luckemeyer  v.  Seitz,  01  Md.  817  (1883),  an 
assignment  by  a  debtor  of  all  his  property  in  trust 
for  the  l)eneflt  of  all  his  creditors  without  exacting 
releases,  was  held  insufficient  to  support  an  attach- 
ment  upon  the  ground  that  it  was  a  fraudulent 
transfer,  where  the  evidence  was  not  legally  suf- 
ficient to  show  any  fraudulent  Intent  or  antecedent 
fraud  on  tbe  part  of  the  grantor. 

And  a  deed  of  assignment,  recltlngl  In  the  pre* 
amble  that  one  of  the  purposes  thereof  was  to 
prevent  an  undue  sacriHoe  of  tbe  property  as- 
signed, does  not  show  an  intent  to  defraud  whicb 
will  sustain  an  attachment.  McPiko  v.  Atwell,  84 
Kan.  142  (1885). 

Nor  is  an  assignment  by  a  debtor  for  the  beoeflt 
of  creditors,  giving  preference  in  excess  of  one 
third  of  tbe  assigned  assets,  prohibited  by  the 
New  York  stotute,  a  disposition  of  his  property 
with  intent  to  defraud  bis  creditors  which  will 
support  an  attachment.  Boee  v.  Benton,  87  N.  Y. 
8.  R.  688  (1891). 

And  au  assignment  for  the  benefit  of  creditors 
made  in  good  faith  and  upon  a  valid  consideration. 
In  which  a  preferred  claim  is  stated  to  be  a  few 
dollars  more  or  leas  than  it  actually  is.  does  not 
show  an  intent  to  defraud  creditors  which  will 
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•emptory  instruction  to  the  jury  to  find  the 
issues  upon  the  attachment  affidavit  for  the 
defendant.  If  that  instruction,  and  the  con- 
sea  uent  verdit  t  and  judgment,  are  sustained, 
it  is  manifestly  ijn material  whether  the  court 
«rred  in  refusiiie  to  quash  the  attachment  on 
motion  of  Albert  A.  Druley,  or  on  the  sub- 
«equent  motion  of  the  administratrix.  At  the 
trial,  eridence  was  introduced  tending  to 
«how  the  following  facts:  Some  time  about 
the  year  1885,  Jesse  Druley,  William  M. 
Druley  *8  father,    sold  a  farm  in  McLean 


county,  and  of  the  proceeds  loaned  to  Will* 
iam  M.  Druley,  or  put  into  his  business, 
about  $18,000.  William  M.  Druley  after- 
wards advanced  to  his  father  and  mother 
various  sums  of  money,  and  about  March  10, 
1887.  a  settlement  was  had  between  them,  a( 
which  it  was  found  that  William  M.  Druley 
was  indebted  to  bis  father  in  the  sum  of 
$10,000.  For  this  sum  William  M.  Druley, 
with  his  father's  consent,  executed  his  prom* 
issory  note,  dated  March  10,  1887,  pay- 
able to  Jane  Druley,  his  mother,  five  years 


•Aupport  an  attaobment.  Strauss  v.  Rose,  60  Md.  886 
<ia83).    As  to  preferenoes  frenerally,  see  infra,  b. 

So  an  aasiffnment  for  creditors,  givinir  the  as- 
elffnee  power  to  oom promise  all  olaims  and  sell  on 
<:redic.  is  not  alone  sufficient  evidence  of  a  disposi- 
tion of  the  property  with  intent  to  defraud  cred- 
itors which  will  warrant  an  attachment.  Mllliken 
T.  Dart,  36  Hun.  24  (1881). 

And  an  araiflrnmeDt  for  the  benefit  of  creditors, 
•empowering  the  assignee,  for  the  proper  execution 
of  the  trust,  to  employ  and  retain  competent  at- 
torneys to  defend  and  protect  it  if  it  be  assailed 
-and  pay  him  a  just  aod  reasonable  oompeosatlon, 
is  not  invalid,  and  an  aasignment  of  property  with 
intent  to  defraud  creditors  which  will  sustain  an 
attachment.  Bickham  v.  Lake,  61  Fed.  Bep.  SOSS 
<1M»I. 

Nor  will  an  assignment  be  deemed  to  have  been 
-made  with  intent  to  defrand  creditors  so  as  to  sup- 
port an  attachment,  because  the  assignee  removed 
«  part  of  bis  goods  from  the  debtor's  store  on  tbe 
morning  after  the  conveyance,  where  the  assignee 
4icted  discreetly  aod  on  his  own  responsibility  with- 
out consulting  tbe  assignor  or  preferred  creditors. 
8irauflB  V.  Rose,  tuprcu 

In  Strauss  v.  Rose,  wprcu  Main  v.  Lynch,  64  Hd. 
458  (1880)  inAti,  In  tbis subdivision,  was  distinguished 
upon  tbe  ground  that  in  that  case  the  questioo 
whether  the  assignment  was  fraudulent  in  fact  was 
aubmitted  to  the  Jury,  while  in  this  there  was  no 
•evidence  from  which  a  Jury  could  reasonably  find 
«  fraudulent  purpose. 

So,  an  agreement  between  a  debtor  and  a  cred- 
itor that  tbe  debtor  will  execute  an  assignment  if 
■at  any  time  it  becomes  necessary  for  the  creditor's 
protection,  docs  not  constitute  fraud  In  fact  wbich 
will  support  an  attachment  nndertbe  MisBissippi 
statute.   Anderson  v.  Lachs,  60  Miss.  Ill  a88i). 

And  an  agreement  by  certain  creditors  that  they 
will  accept  one  half  their  claims  in  full  satisfac- 
tion, the  debtors  agreeing  that  if  they  should  find 
it  necessary  to  make  an  assignment  they  would 
eeoure  the  payment  of  such  one  half  by  a  prefer- 
ence for  coufldential  debts,  followed  by  an  as- 
eignment,  preferring  debts  which  were  not  confi- 
dential as  well  as  those  which  were,  and  tbe  claims 
of  a  number  of  creditors  including  those  who  had 
agreed  to  the  compromise,  does  not  constitute  a 
transfer  with  intent  to  defraud  which  will  support 
an  attachment.  Powers  v.  Graydoo,  10  Bosw.  680 
<186S). 

And  the  fraudulent  execution  of  an  assignment 
will  not  Justify  the  Issuing  of  an  attachment  three 
<)ays  previous  to  such  executi(m,  unless  the  fraud- 
ulent intent  existed  at  the  time  the  attacbment 
was  sued  out.  though  it  may  afford  some  evidence 
that  tbe  fraudulent  assignment  was  contemplated 
«t  that  time.  Donnell  v.  Jones.  17  Ala.  689, 6S  Am. 
Dea  191  nsOO). 

To  sustain  an  attachment  on  the  ground  that  an 
^assignment  subsequently  made  is  fraudulent,  it 
must  appear  that  at  the  time  the  attachment  was 
isfeucd  the  debtor  contemplated  making  such 
fraudulent  assignment,  and  the  question  as  to 
4J0  L.  R.  A. 


whether  It  was  thus  contemplated  is  one  for  the 
Jury.    Bickham  v.  Lake,  61  Fed.  Rep.  8Gg(1888). 

And  proof  of  fraudulent  conduct  prior  to  an  as* 
signment  for  the  benefit  of  creditors  will  not  su im- 
port an  attachment  on  the  ground  of  a  disposal  of 
property  with  intent  to  defraud,  where  tbe  assign- 
ment itself  is  not  Impeached.  Belmont  v.  Lane, 
22  How.  Pr.  866  a86S). 

As  to  effect  on  assignment  of  fraud  In  the  eoi^ 
traction  of  debts,  see  supra,  IIL 

A  fraudulent  disposition  of  property  by  way  of 
an  assignment  for  the  benefit  of  creditors,  how- 
ever, may  be  a  disposition  of  property  with  intent 
to  defraud  for  which  an  attachment  might  be  is- 
sued.    Skinner  v.  Oettlnger,    14  Abb.  Pr.    109 

asei). 

And  the  execution  of  an  tostrument  by  a  debtor 
purporting  to  convey  all  of  his  property  for  the 
benefit  of  bis  creditors,  showing  on  its  face  that  it 
was  executed  for  the  purpose  of  defrauding  his 
creditors,  in  connection  with  evidence  aliunde  of 
the  same  fact,  will  sustain  an  attachment  under  the 
Kansas  statute.  Johnson  v.  Laughlin,  7  Kan.  869 
(1871). 

And  a  general  assignment  providing  for  the  |)ay- 
ment  of  fictitious  or  simulated  debts  is  fraudulent 
and  void  for  all  purposes,  and  will  support  an  at- 
tachment upon  the  ground  of  a  disposition  of 
property  with  intent  to  defraud  creditors.  Bick« 
ham  V.  Lake,  61  I^ed.  Rep.  8B2  (1888). 

The  questions  as  to  whether  debts  provided  for  in 
an  assignment  for  the  benefit  of  creditors  are  simu- 
lated and  fictitious,  and  whether  or  not  the  as- 
slimor  knew  or  had  reasonable  cause  to  know 
their  invalidity,  are  questions  of  fact  for  the  Jury. 
IMd. 

And  the  assignor  is  presumed  to  know  it  though  • 
such  presumption  Is  rebuttable.    Ibid. 

So,  an  assignment  of  a  stock  of  goods  to  a  trustee 
for  the  benefit  of  designated  creditors  will  support 
an  attachment  as  a  fraudulent  disposition  of  prop- 
erty where  it  was  the  intent  of  the  parties  thereto 
that  the  grantor  should  be  allowed  to  remain  in 
possession  and  dispose  of  the  property  in  the  usual 
course  of  business  until  default  Stanley  v.  Bunco, 
27  Mo.  209  (1868). 

And  an  assignment  for  the  benefit  of  creditors* 
Intended  to  aid  the  grantors  In  dishonestly  with- 
holding a  large  portion  of  their  property  from 
their  creditors,'  and  at  the  same  time  to  enable  them 
to  obtain  releases  from  their  debts  by  fraudulently 
pretending  by  its  terms  to  convey  all  their  prop- 
erty, is  a  conveyance  with  Intent  to  defraud  which 
will  support  an  attachment.  Foley  v.  Bitter,  84 
Md.  646  (1871);  Main  v.  Lynch,  64  Md.  668  (1880). 

And  the  concealment  by  a  debtor  of  a  large  por- 
tion of  his  property  for  the  fraudulent  purpose  of 
asslgnlnff  the  balance  for  the  t>eneflt  of  his  creditors 
and  Inducing  them  to  accept  terms  of  compromise 
advantageous  to  himself  If  a  ground  for  attach- 
ment. Kleine  v.  Nle,  88  Ky.  542  (1888). 

And  an  assignment  for  the  benefit  of  creditors, 
followed  by  a  statement  by  the  debtor  to  a  pre- 
ferred creditor  that  he  would  not  pay  some  of  bis 
creditors  who  pushed  him  if  ho  could  prevent  it« 
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after  date,  with  interest  at  the  rate  of  6per 
cent  per  annum,  payable  quarterly.  Tnis 
note  remaining  wholly  unpaid,  William  M. 
Druley,  some  weeks  prior  to  his  death, — but 
whether  in  payment  of  or  as  security  for  the 
note  is  left  bv  the  evidence  somewhat  in 
doubt, —signed  and  acknowledged  a  deed 
conveying  the  2-acre  tract  of  land  upon  which 
the  attachment  writ  was  afterwards  levied 
to  Jesse  Druley,  his  father,  in  trust  for  Jane 


Druley,  his  mother.  Tliis  deed  was  executed 
as  the  result  of  considerable  negotiation  be- 
tween William  M.  Druley  and  an  attomev 
representing  Jesse  and  Jane  Druley,  such- 
negotiation  resulting  in  an  agreement  that 
the  deed  should  be  executed,  but  that,  if 
William  M.  Druley  recovered  from  his  ill- 
ness, he  should  have  the  land  back,  or  that 
the  deed  should  be  returned  to  him.  The- 
deed,  after  it  was  signed  and  acknowledged. 


and  that  Instead  of  paying  such  debts  he  would 
make  him  a  preferred  creditor,  to  sufficient  evl- 
denoe  of  an  intent  to  defraud  whlcb  will  authorize 
the  laeuanoeof  an  attachment.  WUson  ▼.  Elfler,  7 
Ooldw.3ia869). 

80,  a  ffeneral  aaslgnment  by  a  partner  for  the 
beneftt  of  ereditors  preferring  a  dormant  partner 
will  support  an  attachment  upon  the  ground  of  a 
disposition  with  intent  to  defraud,  against  the  firm 
property  at  the  suit  of  a  firm  creditor.  Claflin  y. 
HlrBch,19N.Y.Week.Diff.  248(1884). 

And  proof  that  a  domestic  corporation  bad  con- 
veyed all  of  its  property  to  a  large  creditor  by  a 
oonyeyance  absolute  on  its  face,  together  with  evi- 
dence that  the  latter  had  declared  his  Intention  to 
satisfy  hto  own  claim  first,  will  warrant  an  attach- 
ment on  that  ground,  though  It  Is  claimed  that  the 
creditor  was  to  act  as  trustee  to  pay  the  creditors 
ratably.    Blclraell  v.  Spelr,  45  N.  Y.  8.  B.  661  aWS). 

80,  under  the  Missouri  provision  an  assignment 
for  the  benefit  of  creditors  will  support  an  attach- 
ment as  a  disposal  of  property  so  as  to  defraud  and 
delay  creditors  where  it  was  made  with  fraudulent 
Intent,  though  it  may  be  valid  as  to  the  trustee  and 
creditors  secured.  Enders  v.  Bichards,  88  Ho.  608 
<1868). 

liut  an  Intent  upon  the  part  of  the  debtor  to  de- 
fraud or  delay  creditors  is  necessary  to  render  a  deed 
of  assignment  for  the  benefit  of  creditors  which  is 
fair  on  its  face  fraudulent  so  as  to  support  an  at- 
tachment.   Spencer  v.  Deagle,  34  Mo.  465  (1884). 

60.  a  reservation  in  a  deed  of  assignment  for  the 
benefit  of  creditors  of  any  surplus  remaining  after 
the  satisfaction  of  the  grantor's  debts  is  not  a 
fraudulent  reservation  to  his  own  use  as  against 
creditors  upon  which  an  attachment  will  lie. 
Douglass  V.  Cissna,  17  Mo.  App.  44  (1885). 

And  an  assignment  for  the  benefit  of  a  creditor 
empowering  the  assignee  to  sell  the  property  con- 
veyed in  the  usual  course  of  business  and  reserving 
to  the  grantor  the  surplus  remaining  after  pay- 
ment of  the  debt  secured  by  the  assignment,  with- 
out providing  for  other  debts,  to  not  per  <iea  fraud- 
ulent conveyance  or  a  conveyance  with  intent  to 
defraud  creditors  which  will  support  an  attach- 
ment.   Anderson  v.  Lachs,  68  Miss.  Ill  (1881). 

But  an  assignment  in.  trust  for  the  benefit  of 
creditors  who  shall  accept  and  release  the  grantor, 
which  makes  nodtopositlon  of  the  surplus  which 
may  remain  after  paying  the  releasing  creditors,  is 
fraudulent  and  void  and  will  support  an  attach- 
ment.   Whedbee  v.  Stewart.  40  Md.  414  (1874). 

And  a  bill  of  sale  conveying  all  of  a  debtor^ 
property  to  a  creditor  with  the  provision  that  the 
creditor  to  to  sell  it  and  after  sattofying  his  own 
claim  return  the  balance,  if  any,  to  the  debtor,  to  an 
araigoment  for  the  benefit  of  a  particular  creditor, 
and  to  fraudulent  and  void  as  to  other  creditors 
and  will  support  an  attachment.  Blgor  v.  Sim- 
mons, 47  111.  App.  428  (1808). 

A  purpose  on  the  part  of  a  debtor  which,  if  de- 
clared in  writing  and  Inserted  in  a  general  assign- 
ment, would  render  It  void  as  legally  fraudulent, 
ought,  when  declared  by  the  debtor  verbally  to  be 
the  object  of  an  Intended  assignment,  to  be  con- 
a*dered  as  fraudulent  and  sufficient  to  support  an 
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attachment.   Gasherle  v.  Apple,  U  Abb.  Pr.  8# 
(1861). 

As  to  assignments  constructively  fraudulent,  aee- 
8upnx,n. 

g.  Threats  to  aulan  or  disposs  qf  propatth 

The  Question  aa  to  what  threats  to  assign  or  dis- 
pose of  property  will  establish  an  intent  to  defraud 
which  will  justify  an  attachment  to  an  unsettled 
one.  But  it  would  seem  that  tiie  question  whether 
or  not  the  threatened  act  to  a  lawful  one  might  be- 
regarded  as  the  test  adopted  in  mosc  casea. 

Thus,  a  threat  to  make  an  assignment  for  th*- 
benefit  of  creditors  will  not  sustain  an  attachment 
upon  the  ground  that  the  debtor  to  about  to  dis- 
pose of  hto  property  with  intent  to  defraud  bl» 
creditors.    Sump  v.  Herpich,  8  N.  Y.  8.  R.  446  (1887). 

And  a  threat  to  make  an  assignment  with  prefer^ 
enoes  does  not  show  such  an  mtent.  Kipling  v» 
Corbin,  66  How.  Pr.  U  (1888). 

So,  a  statement  by  a  debtor  to  hip  creditor  that 
if  suit  was  brought  upon  hto  demand  he  would 
make  an  aBSignment,  and  that  he  owed  a  large* 
amount  of  confidential  debts,  which  he  would  first 
provide  for,  docs  not  justify  an  attachment  upoi» 
that  flrround.  Dickinson  v.  Benham,  19  How.  Pr. 
410, 10  Abb.  Pr.  800  (1860). 

And  such  a  threat  will  not  support  an  attachment,, 
though  the  debtor  had  agreed  to  fumtoh  collateral 
security,  which  be  not  only  faUed  to  do  but  appro- 
prlated  the  whole  of  hto  means  to  a  dHTerent  object. 
Dlckerson  v.  Benham.  20  How.  Pr.  848  (1800). 

And  a  statement  by  a  debtor  that  he  wonld  fix 
things  in  such  a  way  as  to  prevent  some  of  hto  cred- 
itors from  getting  much  will  not  support  an  attach* 
ment  on  the  ground  of  an  Intended  frauduleof 
disposition  of  hto  property.  Scott  v.  Dexter,  1  M. 
Y.  Week.  Dig.  25  a875). 

So.  an  offer  by  a  debtor  to  compromise  with  bla 
creditors,  accompanied  by  a  statement  that  if  the^ 
creditor  did  not  agree  to  take  it  be  would  make  an 
assignment,  and  that  the  creditor  would  not  get 
anythmg,  and  that  he  would  put  hto  property  out. 
of  hto  hands,  is  not  sufficient  proof  of  fraudulent 
Intent  to  justify  an  attachment  in  the  absence  of 
proof  of  such  intent  derived  from  contempora- 
neous or  subsequent  acts.  Wilson  v.  Britton,  2( 
Barb.  662  (1858). 

And  a  statement  by  a  debtor  that  unless  hto  cred- 
itor would  accept  hto  offer  of  compromise  be  would 
at  once  make  an  assignment  of  all  of  hto  property,, 
preferring  another  creditor,  which  would  prevent 
his  obtaining  the  amount  of  the  compromise,  wiU 
not  warrant  an  attachment  upon  that  ground. 
Evans  v.  Warner,  21  Hun,  674  (1880). 

80  when  he  threatened  that  they  would  get  noth- 
ing.   Farwell  v.  Fumto?,  67  How.  Pr.  188  (1884). 

Tn  FarweU  v.  Furntes,  supra,  Anthony  v.  Si>pe« 
19  Hun.  268  (1879)  infra,  in  thto  subdivision,  was  dte- 
tingutehed  upon  the  ground  that  in  that  case  there- 
were  other  facts  besides  the  threats  which  tended, 
to  show  a  fraudulent  design. 

In  Newman  v.  Kralm,  84  La.  Ann.  010  (188S),  how« 
over,  threats  made  by  a  debtor  that  he  would  di»< 
pose  of  his  property  to  protect  himself  if  he  were 
sued  were  held  to  couatitute  a  sufficient  ground £oa 
attachment. 
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remamed  In  the  possession  of  the  grantor 
about  two  weeks,  and  be  then  band^  it  to 
his  brother,  Edwin  P.  Druley,  who  was  at- 
tending and  takinji;  care  of  him  in  his  illness, 
saying  to  him  that  he  should  take  it,  and 
carry  it  in  his  pocket,  and  that  if  he,  the 
erantor,  got  well,  he  should  return  it  to  him, 
but  if  he  did  not,  he  should  put  it  on  record. 
On  the  2d  day  of  September,  1890,  Edwin  P. 
Druley,    having   learned  that  the   firm   of 


Druley  Bros,  was  aboatto  fail,  or  sapposing 
that  it  had  failed,  put  the  deed  on  record, 
and  about  six  weeks  afterwards  he  got  it  from 
the  recorder's  office,  and  delivered  it  to  his 
father  and  mother.  This  deed,  and  tiie 
circumstances  attending  its  execution,  con- 
stituted the  only  evidence  given  by  the 
plaintiflF  in  support  of  the  grounds  for  an  at- 
tachment alleged  in  its  attachment  affidavit. 
It  is  urged,  and  with  some  show  of  reason, 


So,  a  statement  by  ODe  of  a  firm  of  debtors  that 
tbey  tliougrbt  tbey  would  bave  to  turn  over  their 
businese,  and  that  creditors  might  be  left  and  they 
would  have  to  protect  themselves,  does  not  estab- 
Ueb  an  intent  to  transfer  property  to  defraud  cred- 
itors whicb  will  sustain  an  attachment.  Haulen- 
beck  ▼.  Goenen,  20  N.  Y.  Civ.  Proc.  Rep.  6  (1800). 

And  a  request  by  a  debtor  to  hjs  creditor  for  an 
extension  of  time  in  consequence  of  the  failure  of 
the  oottoD  crop,  accompanied  by  a  statement  of 
his  buslnem  showing  a  solvent  balance  of  over 
^80,000  together  with  a  declaration  that  if  preaped 
be  would  be  compelled  to  make  a  general  assign- 
ment, will  not  support  an  attachment  upon  that 
ground,  where  there  is  nothing  to  impeach  his  good 
faith  except  a  gift  of  land  worth  $500  to  his  mother. 
Wingo  V.  Purdy,  87  Va.  478  a8Bl). 

And  a  faUse  statement  by  debtors  that  they  were 
solvent,  upon  which  tbey  obtained  an  extension  of 
credit,  and  their  announcement  of  tbeir  insolvency 
a  month  later  with  the  threat  that  if  the  creditor 
brought  suit  they  would  make  an  assignment,  pre- 
ferring another,  does  not  establish  a  fraudulent  in- 
tent which  will  sustain  an  attachment,  whether 
the  representations  were  innocently  or  dishonestly 
made,  and  though  the  state  prohibits  preferences 
of  all  tbe  assignor*s  property.  Atlas  Furniture  Co. 
V.  Freeman,  70  Hun,  18  a80B). 

But  other  facts  in  conjunction  with  the  threat  to 
assign  or  dispose  of  property  may  be  sufficient  to 
show  tbe  fraudulent  intent  necessary  to  sustain  an 
attachment. 

Thus,  evidence  that  a  debtor  is  able  to  pay  a  debt 
but  that  he  put  the  creditor  oft  from  time  to  time 
and  threatened  to  assign  his  property  for  the  ben- 
efit of  his  creditors  if  sued,  is  sufficient  to  go  to  the 
Jury  on  the  question  of  the  existence  of  a  f  radu- 
lent  intent  which  will  support  an  attachment  un- 
der the  CaUf omia  attachment  act  of  1868,  S  4.  White 
V.  Iie»yo8ky,  U  Cal.  ISft  a850). 

And  a  statement  by  a  debtor  to  bis  creditor, 
made  upon  demand  for  payment,  that  he  would 
not  pay  the  debt  and  should  sell  and  dispose  of  his 
property  immediately  and  remove  it  out  of  the 
creditors  reach,  sufficiently  establishes  an  intent  to 
defraud  which  will  sustain  an  attachment.  Pratt 
V.  Fratt,  2  Pinney,  996, 2  Cband.  48  (1860). 

And  proof  that  a  firm  of  debtors  had  claimed  to 
be  entirely  solvent,  and  made  a  statement  of 
tbeir  affairs,  showing  a  large  surplus  of  assets,  and 
aoon  a (ter  claimed  to  be  insolventand  proposed  a 
compromise,  giving  no  explanation  of  their  sud- 
den Insolvency,  and  made  threats  that  unless 
their  off  er  was  accepted  they  would  make  an  as- 
signment, preferring  a  designated  creditor,  in 
which  case  ibe  others  would  get  little  or  nothing, 
followed  by  an  assignment  and  the  selection  of  a 
foreign  assignee,  is  sufficient  evidence  of  fraudu- 
lent Intent  to  give  Jurisdiction  to  Issue  an  attach- 
ment. National  Park  Bank  v.  Whitmore,  104  N. 
Y.  287  aSST), 

And  in  Hanks  V.  Andrews,  58  Ark.  827  (1890),  it 
was  held  that  representations  by  a  debtor  to  a  cred- 
itor that  he  was  doing  a  prosperous  business  upon 
assets  three  times  greater  than  his  liabilities,  in  or- 
der to  get  an  extension  of  time,  and  threats  that  if 
be  declined  to  allow  it  he  would  make  such  a  dis- 
pcdtion  of  his  property  as  to  prevent  the  creditor 

80  L.  R.  A. 


from  realizing.  Justifies  an  inference  of  fkmud 
which  will  support  an  attachment. 

In  thatoase  the  oourtsaid  that  tbe  case  is  to  be 
distinguished  from  a  threat  merely  to  make  an  as- 
signment, whioh,  being  a  lawful  act  and  standing 
alone,  f umisbes  no  evidence  of  an  intended  fraud- 
ulent disposition  of  property.   Ibid. 

8o,  a  threat  by  a  debtor  that  if  sued  he  would 
make  an  assignment  with  preference  leaving  out 
those  suing  so  thafthey  would  get  nothing,  cou- 
pled with  his  keeping  his  store  open  after  his  ad^ 
mitted  insolvency,  and  continuing  to  dispose  of 
his  goods  and  appropriate  tbe  avails  to  other  pur- 
poses than  the  payment  of  his  debts,  refusing  to 
pay  anything  and  declaring  that  he  woi^ild  not  pay 
unless  his  creditors  all  agreed  to  take  his  goods 
anddischargehlm,is  sufficient  to  warrant  an  at* 
tachment  on  the  ground  of  an  attempt  to  dispose 
of  his  property  with  intent  to  defraud  his  credit- 
ors.   Anthony  v.  Stype,  19  Hun,  206  (1879). 

And  a  conveyance  by  an  insolvent  debtor  of  hto 
entire  property  In  consideration  of  a  sum  of  money 
in  cash  and  tbe  assumption  by  the  purchaser  of  a 
debt  which  he  pretended  to  owe  to  his  brother,  and 
giving  on  tbe  same  day  a  mortgage  to  such  brother, 
securing  such  debt,  together  with  a  statement  to 
certain  creditors  that  be  would  give  them  twenty- 
five  cents  on  the  dollar,  and  that  they  might  take 
that  or  nothing,  and  that  he  had  got  matters  fixed 
so  that  they  could  not  disturb  him,  is  sufficient  to 
show  an  intent  to  defraud  which  will  support  an 
attachment.   Miller  v.  MoNair,  66  Wis.  462  (1886). 

Some  of  the  oases,  however,  have  seemed  to  look 
at  the  purpose  of  the  threat,  and  to  have  aoted 
upon  the  rule  that  a  threat  to  do  an  aot  though 
lawful  in  itself  will  uphold  an  attachment  where 
its  purpose  was  to  impose  conditions  upon  the  cred- 
itor or  to  intimidate  him  from  pursuing  the  reme- 
dies provided  by  law  for  the  eoUeotion  of  his 
claim. 

Thus,  a  statement  by  a  debtor  to  a  creditor  that 
If  he  continued  to  press  him  he  would  make  an  as- 
signment preferring  others,  which  would  result  in 
his  not  getting  a  oent,  is  an  effort  to  intimidate 
the  creditor  and  thus  force  him  to  refrain  from  ex- 
ercising his  legal  right  and  will  warrant  an  attach- 
ment on  the  ground  that  the  debtor  is  about  to 
dispose  of  his  property  with  intent  to  defraud  his 
creditors.  United  States  Net  ft  T.  Co.  v.  Alexan- 
der. 42  N.  Y.  &  R.  668  (1691). 

In  that  case  it  was  said  that  the  question  is  not 
as  to  the  debtor*s  right  to  assign  or  prefer  credit- 
ors, but  the  effort  by  bis  threats  to  impose  upon 
the  plaintiff  a  condition  and  thus  prevent  the 
creditor  from  using  a  legal  remedy. 

So,  the  using  by  a  debtor  of  his  power  of  assign- 
ing hto  property  preferentially  to  Intimidate  cred- 
itors into  abstaining  from  pressing  tbe  remedies 
allowed  by  law  to  collect  debts,  is  sufficient  to 
charge  him  with  an  intent  to  defraud  them  which 
will  support  an  attachment.  Qasberie  v.  Apple,  14 
Abb.  Pr.  64  a861). 

And  proof  that  a  debtor,  who  was  able  to  pay  all 
debts,  threatened  upon  being  asked  to  do  so  that 
he  would  make  sn  assignment,  and  that  the  cred- 
itor could  get  nothing,  and  that  he  would  do  busi- 
ness under  somebody  else*s  name,  will  support  an 
atuchment  upon  that  ground.   Ibid, 
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that  the  deed  was  never  delivered  so  as  to  be- 
come e£Fectual  as  a  conveyance.  The  conten- 
tion is  that  Edwin  P.  Druley  took  and  held 
the  deed  merely  as  agent  of  the  arantor,  and 
that  by  delivering  it  to  him  with  instructions 
to  keep  it  in  his  pocket,  and  retnrn  it  to  the 

f grantor  in  case  of  his  recovery,  and  to  record 
t  only  in  case  of  his  death,  the  grantor  did 
not,  and  did  not  intend  to.  absolutely  yield 
dominion  over  it,  but  thatjt  remained,  down 


to  the  time  of  his  death,  subject  to  his  con- 
trol, and  liable  to  be  recalled  by  him  at  any 
time.  And  it  would  seem  that,  if  the  deed 
was  never  delivered,  it  has  no  tendency  to 
prove  the  charge  of  fraud  made  by  the  attach- 
ment affidavit.  But,  without  determining 
the  question  of  delivery,  we  prefer  to  place 
our  aecision  upon  another  ground. 

Even  if  the  aeed  is  to  be  regarded  as  hav- 
ing been  effectually  delivered,  it  must  be 


In  that  ease  the  court  distlniruisbed  Wilson  v. 
BrittoD^M  Barb.6QS  (1868).  and  Dickinson  y.BeDhanu 
10  Abb.  Pr.  890  (1880),  set  forth  aupro.  in  tblssubdivl. 
eion,  saytDir  that  the  fact  tbat  the  condition  aocom- 
panted  the  threat  to  asslfro  seems  to  have  been  over- 
looked in  both  oases  as  affeotinv  the  question  in 
ease  of  an  action  by  tbe  party  tbreatened. 

So,  Id  Livermore  v.  Rhodes,  27  How.  Pr.  600, 
8  Bobt.  086  a804}.  It  was  held  that  a  threat  by  a 
debtor  tbat  if  he  was  sued  be' would  turn  over 
all  bis  propertv  and  that  tbe  creditor  wouldD*t 
get  a  oent,  evidences  an  intentioo  to  dlspoee  of 
property  so  as  to  balBe  tbe  creditor  in  tbe  speedy 
collection  of  bis  debt,  wbiob  of  course,  oould  only 
be  done  by  Illegal  means,  and  will  therefore  sustain 
an  attaobment. 

See  also  injra^  o,  StatemenU  aitd  marepnatn^ 
tatioTU  by  debtor, 

h.  MdMngprefereneeB, 

Payment  of|honest.debt8  to/one 'creditor  to  the 
exclusion  of  otbers  cannot  be  made  tbe  basis  of  a 
charge  of  fraud  wbiob  will  suntain  an  attacbment. 
First  Nat.  Bank  v.  Steele,  81  BClob.  03  (1800;  (dictum); 
Stamp  V.  Herpitob,  8N.  Y.  8.  R.  446  (1887);  Morton 
Ti  Stcrrett,  4  W.  L.  G.  18»  (1850);  Scott  v.  Dexter,  1 
N.  Y.  Week.  Dig.  26  (1876). 

Tbe  intent  of  an  insolvent  debtor  to  secure  and 
take  care  of  persons  to  whom  he  claimed  to  owe 
confidential  moneys,  to  tbe  exclusion  of  other 
creditors,  does  not  justify  an  attachment  upon  the 
ground  tbat  be  is  about  to  dispose  of  property 
with  intent  to  defraud  his  creditors.  Ellison  v. 
Bernstein,  60  How.  Pr.  146  (1880). 

And  a  creditor  may  take  adequate  security  from 
a  debtor  without  being  chargeable  with  seeking  to 
binder  and  delay  other  creditors  so  as  to  Justify 
an  attachment  against  the  debtor.  Smith  v.  Bey- 
er, 29  Neb.  76  (1800)  (dictumh 

The  preference  by  a  debtor  in  good  faith  of  some 
creditors  over  others,  either  by  making  payment 
or  transferring  bis  property,  or  by  giving  chattel 
mortgages,  Is  not  an  assignment  or  disposal  of  his 
property  with  fraudulent  intent  to  hinder,  cheat, 
and  delay  his  creditors  for  which  an  attachment 
may  be  had.  Abematby  Furniture  Co.  v.  Arm- 
strong, 46  Kan.  JS70  (1801). 

Thus,  a  failing  debtor  who  in  good  faith  pays  a 
debt  which  he  Justly  owes,  and  secures  an  indorser 
against  liability,  docs  not  thereby  subject  himself 
to  attachment  upon  that  ground.  Walker  v.  Adair, 
1  Bond,  a  C.  IfiS  (1867). 

And  a  conveyance  or  morUrage  by  a  debtor 
within  sixty  days  prior  to  making  an  assignment 
for  the  benefit  of  creditors,  with  intent  to  prefer  a 
Twrtlcular  creditor,  Im  not  evidence  In  Itself  of  an 
Intent  to  defraud  creditors  wblcb  will  support  an 
attachment.  Wachtcr  v.  Famaobon,  68  Wis.  117 
(L886). 

And  a  oonveyanoein  contemplation  of  insolven- 
cy and  with  a  design  to  prefer  wUl  not  support  an 
attachment  In  tbe  absence  of  anything  to  show  tbat 
the  preference  was  fraudulent.  Stamper  v.  Hibbe, 
04  Ky.  868  (1886). 

And  that  an  insolvent  debtor  Is  about  to  sell 
property  consisting  of  an  exempted  homestead  and 
other  real  estate,  for  a  fair  price  with  the  purpose 
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of  applying  the  proceeds  less  that  received  for  his 
homestead  to  the  payment  of  his  Just  debts  owing 
to  a  portion  of  bis  creditorSt  does  not  establish  that 
be  Is  about  to  dlspoite  of  his  property  with  Intent  to 
defraud  or  delay  his  other  creditors.  Eaton  v. 
Wells,  18  Minn.  410  (1872). 

So,  the  execution  of  mortgages  by  failing  debtors 
upon  their  property  to  creditors  to  satisfy  bona  fide 
debts,  thus  giving  them  a  preference,  will  not  sus* 
tain  an  attachment  at  the  suit  of  an  unaeoorcd 
creditor  upon  the  ground  tbat  the  debtor  bad  or 
was  about  to  dispose  of  his  property  for  tbe  pur- 
pose of  defrauding,  hindering,  and  delaying  bis 
creditors.  Gregoiy  Grocery  Ck).  ▼.  Young,  5H  Kan. 
838  (1804);  Osmpbeli  v.  Warner,  22  Kan.  604  (1879); 
Avery  v.  Bastes,  18  Kan.  606  (1887);  Tootle  ▼.  Cold- 
welU  80  Kan.  126  (1883);  Miller  v.  Wichita  Overall  * 
a  Mfg.  Co.  68  Kan.  75  (1804). 

And  the  execution  by  a  debtor  of  a  mortgage  on 
a  portion  of  bis  property,  and  bis  refusal  to  confess 
Judgments  or  give  security  to  another  creditor,  de- 
claring an  Intention  to  manage  bis  property  him- 
self, does  not  Justify  an  attacbment  on  tbe  ground 
of  an  Intended  fraudulent  disposition  of  his  prop- 
erty.   Connell  v.  Lasscells,  20  Wend.  77  (1888). 

So,  an  assignment  for  creditors  by  a  debtor,  made 
in  good  faith  and  upon  a  valid  consideratlOD.  pro- 
viding for  the  payment  of  one  Class  of  creditors  In 
preference  to  another,  does  not  show  an  Intent  to 
defraud  whlob  will  support  an  attachment. 
Strauss  v.  Bose,  60  Md.  625  (1882). 

Nor  does  a  voluntary  assignment  Bryoe  v.  Foot, 
25  S.  C  407  (1886);  Foley  v.  Bitter,  84  Md.  646  ilBn). 

And  an  nssignment  for  the  benefit  of  creditors  In 
which  debts  due  the  debtor*s  wife  and  brother  are 
preferred  does  not  establish  an  intention  to  defraud 
creditors  which  will  sustain  an  attachment,  where 
the  Indebtedness  to  the  wife  and  brother  is  bon« 
fide  and  clearly  proved.  Farwell  v.  Brown,  1  fed. 
Bep.  128  (1880). 

And  an.as8ignment  for  the  benefit  of  creditors  by 
a  tMink«>r  after  notice  given  to  two  depositors  with 
tbe  banker's  knowledge,  upon  which  they  drew  out 
their  deposits,  does  not  show  such  an  intent  to  de- 
fraud creditors  as  will  support  an  attachment. 
Weame  v.  France,  8  Wyo.  278  a880). 

So,  proof  that  a  firm  of  debtors  were  insolvent 
and  bad  turned  over  to  two  creditors  portions  of 
their  goods  amounting  to  less  than  one  half  of  their 
respective  debts,  and  bad  refused  to  turn  over  any 
goods  to  another  creditor,  will  not  sustain  an  at- 
tachment at  the  suit  of  tbe  latter  upon  tbe  ground 
tbat  they  had  disposed  of  or  were  about  to  dispose 
of  their  property  with  intent  to  defraud  creditors. 
Hnrton  V.  Fsncher,  14  Hun,  172  (1S77». 

But  an  assignment  for  the  benefit  of  creditors  by 
a  firth  preferrinir  a  debt  due  to  one  of  tbe  partnen 
will  sustain  an  attacbment  as  a  transfer  with  intent 
to  defraud.  Citizens*  Bank  v.  Williams,  85  K.  Y.  & 
B.  642  (1801). 

So.  a  debtor  who  Induces  home  creditors  to  attach 
his  property  does  not  thereby  render  himself  liable 
to  attachment  by  other  creditor?,  where  he  was  ac- 
tuated by  the  purpose  to  secure  their  debt<  In  pref* 
erenoe  to  others,  and  it  was  not  done  witb  a  view  to 
secure  any  advantage  to  himself,  though  it  ba«l  tbe 
effect  to  hinder  and  delay  the  others.    Ueldemi 
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conceded  that  there  is  no  evidence  of  express 
fraud,  or  what  is  usually  termed  "fraud  in 
fact."  There  is  no  evidence  of  any  actual 
intention  on  the  part  of  the  grantor  to  hinder 
or  delay  his  creditors.  But  the  evidence 
tends  to  show  that  the  deed,  thou/arh  absolute 
on  iU  face,  was  intended  by  the  parties  as  a 
mortirage  to  secure  the  $10,000  note  given  bv 
the  grantor  to  his  mother,  and  the  rule  is 
supported  by  many  authorities  that  a  con- 


veyance cf  lands,  absolute  on  its  face,  but 
intended  as  a  mortgage  or  security  for  a  debt, 
is  fraudulent  and  void  as  against  existing 
creditors,  although  there  may  have  been  no 
actual  intent  to  defraud.  Among  the  authori- 
ties so  holding,  the  following  may  be  con- 
sulted :  8ifM  V.  Oainu,  64  Ala.  892 ;  Watkina 
V.  Artni,  64  N.  H.  99;  Ortffory  v.  FlsrkinB, 
4  Dev.  L.  60 ;  HaUombe  v.  Bay,  1  Ired.  L. 
840 ;    CMidge  t.    Melvin,    42  N.    H.    510 ; 


Beooist  Saddlery  Go.  v.  Umer,  24  Mo.  App.  684  (1887). 

And  that  iDSOlvent  debtors  Instigated  and  oaused 
attachment  suits  to  be  oommenoed  for  the  purpose 
of  preferring  the  attaohlnir  creditors  at  the  expense 
of  other  creditors,  will  not  defeat  the  attachment 
where  there  is  nothing  to  show  that  the  claims  of 
the  attaching  creditors  were  not  honest  or  that 
there  was  any  secret  trust  created.  Landauer  v. 
Victor,  flO  Wis.  4S4  (1887). 

And  the  refusal  of  a  debtor  to  pay  the  monejshe 
bad,  being  about  one  third  of  the  creditor's  claim, 
and  using  the  same  for  other  purposes,  coupled 
with  a  denial  in  geueral  terms  that  she  had  money, 
la  not  fraudulent  and  does  not  show  such  an  Intent 
to  hinder  or  delay  creditors  as  will  furnish  grounds 
for  an  attachment  by  those  who  are  not  paid,  as  she 
has  the  right  to  prefer  one  to  another.  Keith  v. 
HeDonald,  81  HI.  App.  17  (1888). 

So,  an  intent  to  defraud  wliich  will  sustain  an  at- 
tachment will  not  be  imputed  from  a  preference  by 
a  debtor  in  failing  circumstances  in  the  payment  of 
his  debts,  though  such  a  preference  would  operate 
to  defeat  a  voluntary  assignmentfor  the  benefit  of 
oieditors.    MoPlke  v.  AtwelU  84  Kan.  14S  (1885). 

And  a  wrongful  preference  by  a  corporation  of 
one  creditor  over  others,  or  the  giving  of  notes  and 
permitting  Judgment  to  be  taken  thereon  so  as  to 
giye  such  preference,  does  not  furnish  ground  for 
an  attachment  at  the  suit  of  the  unpref  erred  cred- 
itor.  Stone  V.  Bank.  1  Ohio  Dec  809  (1894). 

And  a  preference  given  by  an  Insolvent  corpora- 
tion in  a  transfer  of  its  property  is  not  such  fraud 
in  Caot  as  will  support  an  attachment  by  an  unpre- 
feired  creditor.  Holbrook  v.  Peters  ft  M.  Go.  8 
Wash.  844  (1894). 

But,  although  a  debtor  has  a  right  to  prefer  a 
particular  creditor,  if  he  conveys  his  property  to  a 
trostee,  not  for  that  purpose  merely,  but  for  the 
express  purpose  and  with  the  deliberate  inteot,  to 
defraud  a  pardculur  creditor  or  class  of  creditors 
and  wholly  defeat  the  recovery  of  their  debts,  such 
intent  being  the  controlling  motive  in  the  debtor*s 
mind,  it  will  justify  an  attachment  upon  the  ground 
of  a  disposition  of  his  property  with  intent  to  de- 
fraud creditors,  though  the  conveyance  might  be 
vali^  as  to  the  trustee.  Wilson  v.  Blfler,  7  Coldw. 
81  a869». 

And  an  intent  to  give  an  nnfair  preference  is  a 
ground  for  attachment  under  the  Louisiana  stat- 
ute. See  Cbaffe  v.  Mackenaie,  43  La.  Ann.  1062  (1881). 

And  an  unfair  preference  given  by  an  insolvent 
debtor  to  a  creditor  who  was  his  sister-in-law,  to- 
gi-ther  with  misrepresentations  inteotionallymade 
to  lull  creditors  into  a  sense  of  security,  justifies  an 
attachment  of  his  property.  Stevens  v.  Uelpman, 
»  La.  Ann.  685  (1877). 

See  also,  supra,  e,  Mortgaoing  or  pUdfflng  prop- 
triy;  infrcL,  i,  Tratufcrn  in  pavment  of  debU;  and 
inTrOt  j«  CStm/easton  ofjudffmenL 

1  Tran^enin  vayment  of  debU, 

A  transfer  of  property  by  an  insolvent  debtor  to 
a  creditor  in  payment  of  a  debt,  accompanied  by 
delivery  of  possession,  is  not  a  ground  for  an  at- 
tachment if  there  be  no  intent  to  hinder,  delay,  or 
defraud  creditors,  though  it  may  have  that  tend- 
ency, where  there  is  no  question  of  bankruptcy. 
Benti  V.  Rockey,  69  Pa.  71  (1871). 
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And  Is  not  fraudulent  and  will  not  support  ai» 
attachment  though  he  made  false  representations 
as  to  his  condition  and  intention  at  or  about  the 
time  of  the  sale,  unless  the  vendees  were  parties  to 
the  fraud.   Chouteau  v.  Sherman,  U  Mo.  885  (1848). 

So,  the  turning  out  by  a  debtor  of  the  prop> 
erty  of  a  ilrm  of  which  he  was  a  member  to  pay 
and  secure  a  particular  debt,  and  thereby  to  pre* 
f  er  that  to  other  obligations  of  the  firm,  does  not 
warrant  an  attachment  upon  the  ground  of  a  dls- 
position  of  property  with  intent  to  defraud,  where 
the  bona  fides  of  the  obligation  are  in  no  wise  im« 
peached.    Dintruff  v.  TuthiU,  68  Hun,  601  (1882). 

And  an  assignment  by  a  partner  of  his  interest 
in  the  assets  of  the  firm  to  pay  a  debt  he  owed  his 
wife  for  borrowed  money  will  not  support  an  at- 
tachment on  that  ground  where  It  does  not  ap- 
pear that  it  was  not  an  honest  debt.  Bdiok  v.  Oreen, 
88  Hun,  808  (1885). 

And  proof  that  a  debtor  had  permitted  a  note  to 
go  to  protest,  and  had  been  sued  on  another  note, 
and  transferred  some  of  his  goods  to  dilTerent  par^ 
ties  to  liquidate  their  accounts,  and  was  about  to 
'make  a  general  assignment,  will  not  warrant  the 
issue  of  an  attachment  upon  the  ground  that  he  had 
disposed  or  was  about  to  dispose  of  his  property 
with  intent  to  defraud.  Newwltter  v.  Mansell,  88 
N.  Y.  &  B.  606  (1801). 

So,  a  promise  by  a  debtor  to  allow  his  creditor* 
to  take  possession  of  his  property  at  any  time  that, 
he  might  feel  insecure  does  not  tend  to  show  that- 
the  debtor  is  about  to  dispose  of  his  property  witln 
the  fraudulent  intent  for  which  an  attachment- 
may  be  had.  Parsons  v.  Stockbridge,  48  Ind.  UA 
(1878). 

But  a  transfer  of  all  his  property  by  an  insolvent 
debtor  to  a  creditor  in  payment  of  a  debt,  acoom- 
pained  by  an  understanding  that  the  debtor  should 
get  back  a  part  of  the  property  for  working  out 
the  stock.  Is  invalid  and  a  good  ground  for  at- 
tachment   Bents  V.  Bookey,  69  Pa.  71  (1871). 

And  an  attachment  issued  on  proof  that  the 
debtor,  who  has  made  a  general  assignment,  made 
a  payment  of  over  $8,000  to  his  wife  one  day 
previous  thereto,  will  not  be  vacated  upon  proof 
that  about  ten  years  before  his  wife  had  obtained 
$8,600  from  her  mother  which  she  had  delivered  to 
her  hushand,  as  that  does  not  establish  an  indebt- 
edness of  the  attachment  debtor  to  his  wife.  Hy* 
man  v.  Kapp,  28  N.  f.  Week.  Dig.  810  (1886). 

So.  a  transfer  by  a  debtor  whose  property  is 
easily  separable,  of  a  quantity  thereof  in  excess  of 
the  amount  of  the  indebtedness,  the  creditor  pay- 
ing the  difference  in  money,  is  f  randulent  and  will 
sustain  an  attachment;  and  where  the  creditor  is 
privy  to  the  fraudulent  design  the  purchafe  can- 
not be  supported  as  against  attachment  oreditota* 
McDonald  v.  Gtaunt,  80  Kan.  096  (1888). 

And  a  debtor  who  is  oppressed  with  debt  and  un* 
able  to  meet  his  obligations  cannot  transfer  prao- 
tioally  all  of  his  unencumbered  property  to  secure, 
not  only  an  existing  debt,  but  also  a  oew  debt  then 
created  for  an  advance  of  a  large  amount  in  cash, 
without  rendering  himself  subject  to  attachment 
upon  the  ground  of  a  diiposal  of  property  with  In- 
tent to  defraud  creditors.  Gallagher  v.  Qoldfrank, 
75  Tex.  562  (1890). 

And  an  Intent  to  defraud  which  wHl  sustain  an 
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Wirddey  v.  nm,  9  N.  H.  81,  81  Am.  Dec. 
216 ;  Friedley  y.  Hamilton,  17  Serg.  &  R.  70 ; 
Harris  v.  Sumner,  2  Pick.  129.  See  also 
JUtrapoliian  Bank  v.  Godfrey,  33  111.  679. 
But  we  do  not  wish  to  be  understood  as  ex- 
pressing any  opinion  upon  the  question 
whether  a  deed  absolute  on  its  face*  but  in- 
tended as  a  mortgage,  la  constructively 
fraudulent  or  not. 
The  question  thus  arises  whether,  under 


our  statute,  an  attachment  will  issue  where 
the  fraud  charged  is  a  legal  or  oonstructiye 
fraud  onl^,  as  contradistinguished  from  ex- 
press or  intentional  fraud,  usually  denom- 
inated **  fraud  in  fact. "  This  question,  so  far 
as  we  are  advised,  has  never  been  decided  by 
this  court,  but  it  has  received  consideration 
by  the  appellate  courts  in  several  cases,  and 
in  each  case  It  has  been  decided  in  the  nega- 
tive.   It  first  arose  in  the  second  district,  in 


attachment  Is  established  by  proof  that  a  debtor  in 
embarrassed  ciroumatanoes  lias  transferred  to  a 
creditor  an  amount  of  property  largely  in  excess 
of  his  indebtednesSfto  the  exclusion  of  other  credit- 
ors, without  any  previous  negotiations  and  almost 
Immediately  after  other  oreditors  had  pressed  him 
for  payment,  and  that  the  vendee  did  not  know 
the  value  of  the  property  be  bought.  Nelson  Dis- 
tlUIng  Go.  V.  Yossmeyer,  26  Ho.  App.  678  (1887). 

j.  Gon/ewion  of  judgment. 

It  would  seem  that  the  right  of  a  debtor  to  con- 
fess judgment  for  an  booest  Indebtedness  without 
subjeotin^r  himself  to  a  charge  of  entertaining  a 
fraudulent  intent  must  be  coextensive  with  his 
rig^ht  to  pay  or  perfer  such  indebtedness. 

Thus,  a  confession  of  a  judgment  by  a  debtor  In 
favor  of  a  bona  fide  creditor  for  a  Just  and  honest 
debt  is  not  a  disposal  of,  or  evidence  of  an  intent 
to  dispose  of,  property  to  defraud  oreditors  which 
will  su  pport  an  attachment.  Wyman  v.  Wilmar th, 
1 S.  D.  172  (1800). 

And  a  confession  of  a  judgment  by  a  debtor  in  fa-, 
^or  of  hl8  wife  does  not  show  an  intent  to  defraud* 
which  will  sustain  an  attachment  in  the  absence  of 
any  showing  that  it  was  not  for  an  actual  debt,  or 
that  the  property  was  sold  thereunder  for  less  than 
it  would  bring  at  a  public  sale.  Thomas  v.  Dickin- 
son. 88  N.  Y.  S.  R.  786  (1800). 

And  a  confession  of  judgment  made  by  a 
debtor  who  had  received  a  fund  raised  by  a  char- 
itable contribution  for  the  benefit  of  his  brother 
In  trust,  which  he  had  used  in  erecting  a  house 
on  the  rear  of  his  own  lot  for  the  use  of  such 
brother,  made  to  the  brother  to  the  amount  of 
the  trust  fund,  does  not  show  a  disposition  of  prop- 
erty with  frandulent  intent  which  will  support  an 
attachment.  Kline  v.  O'Donnell,  6  Kulp,  88i,  11  Pa. 
Go.  Ct  88  (1801). 

So,  In  Lennig  v.  Senior,  21 W.  N.  a  870  (1886),  it  was 
heid  that  a  confession  of  judgment  by  an  insolvent 
father  to  his  son  oould  not  be  held  to  be  a  fraudu- 
lent disposition  of  property  within  the  Pennsyl- 
vania fraudulent  attachment  act.  as  he  did  not 
dispose  of  his  property,  the  law  disposed  of  it. 

And  In  Wright  v.  Bwen,  U  W.  N.  C.  Ill  (1880),  It 
was  held  that  a  confession  of  jud^rment  by  a  part- 
ner In  favor  of  creditors  who  claim  to  be  creditors 
of  the  firm,  and  who  are  admitted  to  stand  In  that 
relation  by  the  confessing  partner,  does  not  con- 
stitute an  assignment  and  disposal  of  property 
with  intent  to  defraud  which  wUl  sustain  an  at- 
tachment, as  a  confessed  judgment  cannot  be  pre- 
sumed to  be  fraudulent. 

In  Ditchbum  v.  Jermyn  ft  G.  Co-Op.  Aaso.  8  Pa. 
Dist.  B.  686  (1806),  however,  the  court  disapproved 
of  and  refused  to  follow  Lennig  v.  Senior,  and 
Wright  V.  Bwen,  supra. 

And  in  that  case  It  was  held  that  a  confession  of 
Judgment  by  a  failing  debtor  which  virtually  swal- 
lows up  his  whole  assets  made  without  considera- 
tion, is  a  disposition  of  property  within  the  mean- 
ing of  the  fraudulent  attachment  act  of  1860,  which 
will  support  an  attachment. 

So,  the  giving  of  judgrment  notes  by  an  insolvent 
debtor  in  good  faith  for  a  genuine  indebtedness 
does  not  establish  such  a  fraudulent  Intent  as  wHl 
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justify  an  attachment  at  the  suit  of  another 
creditor.  Standard  Oil  Co.  v.  Morrison,  A.  ft  A.  Co. 
64  IlL  App.  581  a804). 

But  a  confession  of  a  judgment  by  a  debtor  with 
intent  to  hinder  and  delay  creditors  by  having  hta 
property  held  up  under  execution  iraued  thereon 
is  a  fraudulent  disposition  of  property  which  will 
support  an  attachment  under  the  Missouri  attach- 
ment act.   Field  v.  Liverman,  17  Mo.  218  (18B3i. 

And  confessions  of  judgments  by  a  debtor, 
upon  which  execution  was  Issued  and  the  debtor*a 
property  seized  for  the  purpose  of  forcing  other 
creditors  to  agree  to  a  settlement  because  the  ptoi>- 
erty  was  placed  beyond  their  reach,  will  support  an 
attachment  upon  the  ground  of  a  disposition  of 
property  with  Intent  to  defraud,  though  the  con- 
fessions were  given  for  debts  actually  owed.  Oalla 
V.  Tode,  21  N.  Y.  Civ.  Proc  Rep.  U7  (1801). 

So,  judgment  voluntarily  confessed  by  a  debtor 
to  a  creditor,  which  had  no  consideration  for  one 
half  its  entire  amount,  in  connection  with  other 
circumstances  rendering  it  difficult  to  regard  it  aa 
a  straightforward,  honest  transaction,  will  sup- 
port an  attachment  under  the  Pennsylvania  fraud- 
ulent attachment  act  of  1860.  Rubinsky  v.  Walenk« 
16  Pa.  Co.  Ct.  4D1  (1805). 

And  a  confession  of  judgment  by  a  debtor  sfz 
days  before  the  execution  of  an  assignment  for 
the  benefit  of  creditors  in  favor  of  one  of  the  as- 
signees is  a  proper  circumstance  to  go  to  the  jury 
on  the  question  of  the  existence  of  an  intent  to 
defraud  which  will  support  an  attachment,  where 
there  is  proof  to  connect  such  assignee  with  the 
assignor  in  the  fraudulent  disposition  of  his  prop- 
erty.   Main  V.  Lynch,  54  Md.  668  (1880). 

k.  Tranefers  and  tdthdrawOt  by  partnerg. 

As  a  general  rule  any  disposition  of  partnership 
effects  which  operates  to  defeat  the  right  of  joint 
creditors  and  to  give  individual  creditors  priority 
over  them  will  be  regarded  as  showing  an  intent  to 
defraud  them  which  will  support  an  attachment. 

Thus,  a  fraudulent  transfer  by  a  partner  of  his 
interests  in  the  firm  to  his  copartner  makes  him 
sole  owner  of  the  firm  property,  and  gives  his  In- 
dividual creditors  a  preference  over  the  joint  cred- 
itors in  the  marshaling  of  the  assets,  and  will  sup- 
port an  attachment  on  the  ground  of  a  transfer 
with  Intent  to  defraud  firm  creditors.  Hirsch  v. 
Hutchison,  64  How.  Pr.  866, 8  N.  Y.  Civ.  Proc.  Uep. 
106(1888). 

And  a  transfer  by  one  partner  to  another  of  his 
partnership  interest  at  a  time  when  both  partners 
and  the  firm  were  insolvent,  and  an  assifrnment  by 
the  purchasing  partner  for  the  benefit  of  his  cred- 
itors without  preference  or  mention  of  partner- 
ship liabilities,  made  upon  the  same  day,  followed 
by  an  oifer  to  settle  at  60  cents  on  the  dollar,  la 
fraudulent  and  void,  and  a  ground  for  attachment 
as  to  partnership  creditors,  as  having  been  made 
for  the  purpose  of  covering  up  and  oonoeallnir 
the  debtor*s  property,  and  to  defeat  the  right  of 
partnership  creditors  to  preference  in  the  firm  as- 
sets.   Collier  V.  Hanna,  71  Md.  258  a880>. 

So,  an  assignment  for  the  benefit  of  creditors  by 

a  firm  in  whicha  debt  due  from  oneof  the  individual 

i  partners  was  preferred  is  a  transfer  with  Intent  fee 
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Sh&ve.Y,  FarwiU,  9  III.  App.  256,  and  there 
the  court  said :  "The  law  does  not  allow  a 
<:reditor  to  ignore  the  process  of  the  common 
law  in  the  collection  of  his  debt,  and  resort 
to  a  summary  seizure  of  the  debtor's  property 
vpon  mesne  process,  from  the  fact  alone  that 
the  debtor  has,  within  two  years,  sold  his 
property,  or  an^  part  of  it,  or  has  secured 
«ome  other  creditor  by  mortgaging  or  pledg- 
ing it,  even  though  the  attaching  creditor 


should  thereby  be  hindered  or  delayed  in  the 
collection  of  a  just  debt.  Another  element 
must  exist  in  the  transaction — the  fraud  of 
the  debtor.  And  in  our  opinion  the  statute 
contemplates  that  this  fraud  shall  be  one  of 
fact  as  contradistinguished  from  a -legal  or 
constructi  ve  fraud.  If  a  man  has  shown  him- 
self to  be  dishonest,  by  making  a  conveyance 
of  his  property,  designing  thereby  to  delay 
and  hinder  his  creditors,  and  sucn  effect  is 


•defraud  credltois,  which  will  justify  an  attaoh- 
ment.  CItizeDS*  Bank  v.  WiUiams,  85  N.  Y.  S.  B- 
«42  asOl);  Keith  v.  Fink,  47  IIL  2T8  (1888);  Heye  y 
BoJlee,  2  Daly,  2S1, 88  How.  Pr.  M6  (1807). 

And  an  aaslfmmeQt  by  a  partner  of  partnership 
fnroperty  f or  the  payment  of  firm  and  individunl 
•debts,  without  providinir  that  the  firm  debts  shall 
4>e  first  paid,  warrants  an  inference  of  fraudulent 
intent  which  will  support  an  attachment.  Friend 
T.  Miohaelis,  15  Abb.  N.  a  864. 

And  such  an  assiiniiuent  preferring  a  dormant 
partner  will  sustain  an  attachments  Gaflin  v. 
filiBch.  19  N.  r.  Week.  JDiff.  24S  (1884). 

So,  a  oonveyanoe  of  his  property  by  a  partner 
with  intent  to  defraud  his  creditors  will  support 
an  attachment  by  a  firm  creditor  though  it  is  not 
«hown  that  all  of  the  partners  participated  in  the 
fraudulent  intent,  as  the  firm  creditors  are  his 
creditors.    Bvans  v.  Virprin.  89  Wis.  153  (1887). 

And  the  appropriation  by  a  debtor  of  money  be- 
loninnfl:  to  his  firm  to  the  payment  of  his  individual 
debts  Is  a  fraud  upon  creditors  of  the  firm  and 
will  support  an  attachment.  Keith  v.  Armstrong, 
«6Wi8.2;96a888). 

And  the  abscondinflr  of  one  partner,  and  the  dis- 
fK«ition  of  the  whole  partnership  effects  by  the 
•other  partner,  who  remained  in  possession  and  was 
insolvent,  are  suflQdent  to  establish  an  Intent  to 
4elay  and  hinder  creditors  of  the  firm  which  will 
eustain  an  attachment.  Sellew  y.  Chrisfleid,  1 
Handy(Ohlo)  88  (1864). 

In  atlzens*  Bank  v.  Williams,  128  N.  T.  77  (1801), 
tiowever,  it  was  held  that  the  frivingr  of  joint  and 
several  promisBory  notes  by  copartners  for  the  In- 
•dividual  debt  of  one  of  thent,  and  the  subsequent 
^execution  as  a  firm  and  as  Individuals  of  an  assign- 
ment in  which  they  declared  that  the  notes  should 
toe  paid  out  of  the  proceeds  of  the  firm  property, 
•does  not  constitute  an  assignment  with  intent  to 
defraud  credit  ors  which  will  su  pport  an  attachment. 

So,  the  turulnir  out  by  a  partner  of  firm  property 
<o  pay  or  secure  a  particular  debt,  thereby  prefer- 
titiflr  that  to  other  obligations  of  the  firm,  does  not 
of  itself  show  an  intent  to  defraud  which  will  sus- 
tain an  attachment.  Dlntrufl  y.  Tuthill,  8S$  Hun, 
«91  (18IB). 

And  an  assignment  by  a  partner  of  his  interest 
to  pay  a  debt  due  bis  wife  will  not  support  an  at- 
tachment where  the  debt  was  au  honest  one.  Edick 
▼.  Green,  88  Hun.  202  (1886). 

Kor  will  a  transfer  by  a  limited  partnership  of 
its  effpots  in  payment  of  a  valid  debt,  for  the  pur- 
pose of  preferring  the  creditor,  sustain  an  attach- 
ment, though  such  transfer  is  forbidden  by  law* 
Casola  V.  Vasquez.  147  N.  Y.  258  (18U5). 

And  a  creditor  cannot  sue  out  an  attachment 
against  a  surviving  partner  because  he  has  been 
■faithless  to  the  trust  which  the  law  clothed  him 
'With  for  the  benefit  of  firm  creditors,  but  must 
t>riog  him  within  the  letter  of  the  attachment 
•etaiute  by  showing  a  disposition  with  intent  to  de- 
fraud, the  same  as  in  case  of  any  other  debtor. 
Boach  V.  Brannon,  07  Miss.  490  (1879). 

And  the  use  of  the  firm  property  by  a  surviving 
f>artner  in  good  faith  and  with  the  acquiescence  of 
the  representative  of  the  deceased  partner  to  con- 
tinue the  business  on  his  own  account  and  In  his 
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own  name  and  nuaing  money  upon  the  credit  given    ' 
him  by  the  possession  of  such  property  and  the  dis- 
posal thereof,  do  not  show  an  intent  to  defraud 
which  will  sustain  an  attachment.    Fitzpatriok  v. 
Flannagan,  108  U.  8. 848, 27  L.  ed.  211  (1882). 

Nor  are  the  failure  of  a  debtor,  upon  winding  up 
his  Interests  in  a  store  and  getting  out  his  share  of 
the  partnership,  to  apply  the  money  to  his  debts, 
and  the  payment  only  of  a  debt  due  to  his  mother, 
alone  sufficient  to  show  a  fraudulent  Intent  upon 
which  an  attachment  will  Ue.  Mack  v.  Jones,  81 
Fed.  Rep.  188  (1887). 

And  an  investment  by  a  surviving  partner  of  a 
part  of  the  flrm*s  assets  In  a  retail  liquor  license 
will  not  sustain  an  attachment  of  the  firm  prop- 
erty on  the  ground  of  a  dispoeal  of  firm  property 
with  Intent  to  defraud  creditors,  where  his  intent 
was  to  sell  out  the  stock  at  retail  to  realise  a  profit 
for  the  benefit  of  firm  creditors.  Boaoh  v.  Bran- 
non,  67  Miss.  480  (1879). 

And  a  confession  of  Judgment  by  a  partner  in 
favor  of  persons  claimed  to  be  creditors  of  the 
firm  does  not  constitute  a  disposition  of  property 
with  intent  to  defraud  which  will  support  an  at- 
tachment.   Wright  V.  Ewen,  24  W.  N.  C.  lU  (1889). 

8o,  simply  drawing  moneys  upon  private  ac- 
count by  merchant  partners  within  small  and  rea- 
sonable limits,  whether  for  the  payment  of  their 
Individual  expenses  or  the  payment  of  their  hon- 
est individual  obligations,  does  not  show  an  intent 
to  defraud  creditors  which  will  support  an  attach- 
ment, though  they  knew  that  they  were  in  some 
difficulty,  so  long  as  they  had  reasonable  expecta- 
tion of  extricating  themselves.  McKlnney  ▼.  Boa- 
enband,  23  Fed.  Bep.  786  (1886). 

But  the  drawing  by  members  of  a  firm  about  to 
make  an  assignment  of  much  larger  amounts  from 
the  funds  thereof  than  they  had  previously  been 
accustomed  to  do,  not  for  the  purpose  of  paying 
debts  then  dne^  constitutes  a  withdrawal  of  firm 
assets  from  the  reach  of  firm  creditors  for  the  pur- 
pose of  applying  them  to  their  Individual  use,  and 
will  support  an  attachment  though  the  property 
thus  taken  was  subsequently  returned.  Globe 
Woolen  Ck>.  v.  Garbart,  87  How.  Pr.  408  (1884). 

And  the  taking,  by  insolvent  partners  who  have 
made  an  assignment,  of  a  sum  in  excess  of  the 
amount  exempted  by  statute  from  levy  and  sale 
under  execution  from  the  assets  in  the  handi>  of  the 
assignee  to  be  appropriated  to  their  own  uses  and 
withheld  from  creditors  unless  they  should  be  able 
to  secure  a  compromise  at  a  certain  figure,  is  a  dis- 
position of  property  with  Intent  to  defraud  credit- 
ors, which  will  sustain  an  attachment.  Victor  v« 
Henlein,  84  Hun,  582  (1886). 

The  supporting  by  the  surviving  partner  of  the 
family  of  the  deceased  partner  out  of  the  firm  as- 
sets for  a  short  time  after  an  epidemic  of  yellow 
fever  is  not  a  disposal  of  the  property  of  the  firm 
with  intent  to  defraud  creditors  which  will  sup- 
port an  attachment.  Boaoh  v.  Brannon,  67  Miss. 
480(1879). 

1.  Formation  of  and  tranafer  to  corporation  or  part- 

nerahip. 

The  formation  of  a  corporation  by  a  debtor,  and 
the  transfer  of  property  to  it«  cannot  be  regarded  aa 
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proclQoed,  then,  for  the  space  of  two  years, 
the  statute  permics  the  creditor  to  treat  him 
as  one  who  may  repeat  the  fraud,  and  au- 
thorizes its  prevention  by  a  seizure  of  his 
property^  upon  mesne  process,  and  hold  it  to 
answer  any  judgment  that  may  be  rendered 
in  the  action. "  The  same  question  arose  in 
the  same  district  in  First  Nat,  Bank  v.  Kurtz, 
23  111.  App.  218,  where  the  same  conclusion 
was  again  announced.    So  in  the  first  dis- 


trict the  same  conclusion  was  announced  in 
Demv»ey  ▼.  Bowen,  25  111.  App.  192,  and  in 
Rhode  y.  MaUIiai,  «S5  111.  App.  147.  Tbe 
decision  of  the  appellate  court  in  the  present 
case  is  merely  an  application  of  what  has 
become  a  settled  rule  of  law  in  that  court. 
In  Spencer  y.  Deagle,  84  Mo.  455,  an  attach- 
ment writ  was  issued  under  a  statute  ap- 
parently identical  with  ours,  and  it  was  held 
to  be  error  for  the  court  to  refuse  to  instruct 


a  fraudulent  transfer  which  will  support  an  attaoh- 
meot,  unieas  an  actual  fraudulent  design  is  shown. 
Market  Nat.  Bank  v.  BetbeU  32  Ohio  L.  J.  186  asSi); 
Union  BoUlDff  Mill  Ck>.  v.  Packard.  18  BulL  581, 1 
a  C.  70,  as  glyen  in  4  Bates*  (Ohio)  Dlsr.  84. 

And  an  insolvent  debtor  bavlDg  a  large  stock  of 
raw  material  on  hand,  and  with  large  contracts  to 
sell  the  articles  to  be  manufactured  from  it.  is  not 
liable  to  attachment  for  disposing  of  his  property 
with  in  tent  to  defraud  his  creditors  by  reason  of 
converting  his  business  into  a  corporation  and  tak- 
ng  shares  of  stock  in  lieu  thereof  and  oonvejing  all 
his  business  and  property  to  it  in  the  reasonable  t)e- 
lief  and  with  the  intent  of  being  able  thereby  to 
provide  better  for  his  creditors,  although  creditors 
first  getting  judgment  and  levying  might  have  col- 
lected in  f  ulL  Beitman  v.  McKenzie.  11  Bull.  272 
(1879).  as  given  in  4  Bates*  (Ohio)  Dig.  84. 

So.  a  transfer  by. a  debtor  having  a  large  stock  of 
goods  OB  hand  which  he  bought  at  an  insolvent 
sale,  of  a  part  of  the  stock  to  his  brother  under  an 
arrangement  for  a  partnership  whereby  the  brother 
was  to  manage  the  new  store  then  started  and  put 
in  an  equal  amount  of  money,  which  was  done^ 
does  not  show  a  fraudulent  Intent  which  will  sup- 
port  an  attachment.  Mack  v.  Jones,  81  Fed.  Bep. 
189  (1887). 

m.  Ov0rZmv<n0. 

Overbuying  by  a  debtor,  who  was  dazed  with  the 
success  of  his  business  and  thought  he  could  en- 
large it,  does  not  show  an  intent  to  defraud  which 
will  support  an  attachment  and  can  only  be  looked 
to  as  a  circumstance  tending  to  show  that  some 
speciflc  transfer  was  made  with  intent  to  defraud 
creditors.    Mack  v.  Jones,  81  Fed.  Kep.  189  (1887). 

And  that  a  debtor  was  insolvent  when  he  made 
purchases,  and  bought  more  goods  than  he  needed, 
and  failed  to  disclose  his  insolvency,  does  not,  in 
the  absence  of  false  statements,  show  such  an  in- 
tent.   Ellison  V.  Bernstein,  00  How.  Pr.  146  (1880). 

But  extraordinary  purchases  of  goods  far  greater 
than  the  usual  course  of  business  requires,  by  a 
debtor  knowing  himself  to  be  insolvent,  is  sulfi- 
dent  evidence  of  fraudulent  intent  to  support  an 
attachment.  Glaflin  v.  Einstein,  6  W.  N.  C.  898 
(lb78). 

n.  lUfuaal  to  pay. 

It  is  actual  fraud  and  evil  Intent  to  hinder  and 
delay  creditors,  and  not  a  mere  refusal  or  failure  to 
pay  debts,  which  will  support  an  attachment  upon 
the  ground  that  a  debtor  is  fraudulently  withhold- 
ing his  property  from  the  payment  of  his  debts. 
Durr  V.  Jaclcson,  59  Ala.  208  (1877j. 

And  a  refusal  by  a  debtor  to  pay  a  debt  at  a  time 
when  he  owed  not  to  exceed  $150  and  had  over 
$1,600  in  cash  which  could  have  been  used  to  pay  it, 
is  not  sufDcient  to  sustain  an  attachment  upon  the 
ground  that  he  is  about  to  dispose  of  his  property 
with  intent  to  defraud  his  creditors.  Tootle  y. 
Coldwell,  80  Kan.  125  (1883). 

And  that  a  debtor  has  been  requested  to  pay  a 
debt  and  failed  to  do  so,  and  is  about  to  sell  his 
stock  and  remove  to  another  state,  will  not  sup- 
port an  attachment  under  the  New  York  Code  in 
the  absence  of  anything  to  show  that  such  disposal 
was  with  intent  to  defraud  creditors.  Seltman  y.  I 
Jasohenorosky,  8  Ohio  L.  J.  9  (1880;.  | 
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And  evidence  that  a  debtor  had  made  promise* 
to  pay  which  be  had  broken,  and  that  he  was  in  a 
precarious  situation  if  pressed,  and  that  he  in- 
tended to  retain  control  of  bis  property  as  loogaa 
the  Indulgence  of  his  creditors  and  the  law  might 
permit,  are  not  alone  sufficient  to  warrant  an  at- 
tachment upon  the  ground  of  the  aeoretlon  or  dis- 
position of  property  with  intent  to  defraud* 
0*Reiliy  y.  Freel,  87  How.  Pr.  277  (1807). 

But  the  refusal  by  a  debtor  to  pay  while  admit* 
ting  her  ability,  and  refusal  of  all  Information  as  to 
stock  on  hand  and  aa  to  assets,  and  proof  that  per- 
sons in  her  employ  were  seen  taking  goods  from 
her  store  in  a  suspicious  manner  and  leavlnar  them 
with  her  brother-in-law,  will  sustain  an  attachment 
on  the  ground  that  she  had  disposed  of  or  waa 
about  to  dispose  of  her  property  with  intent  to  de- 
fraud her  creditors,  where  she  denied  making  salea 
to  such  brother-in-law.  Kothscblid  y.  Mooney,  8fr 
N.Y.  8.  R.  665(1891). 

And  refusal  by  a  debtor  to  pay,  together  with  a 
declaration  that  he  would  not  pay  unless  his  ored* 
iters  all  agreed  to  take  his  goods  and  discbargS' 
him,  and  a  threat  that  If  sued  be  would  assign  with 
preferences,  leaving  out  those  who  sued,  and  hi» 
keeping  his  store  open  and  disposing  of  goods  and 
appropriating  the  avail8,ln  addition  to  his  admitted 
insolvency,  warrant  an  inference  of  intent  to  de- 
fraud which  will  sustain  an  attachment.  Anthony 
y.  Stype,  19  Hun,  266  (1879). 

And  a  debtor  owing  a  large  debt  that  Is  past  due» 
and  having  a  large  sum  of  money  that  be  ought  U> 
pay  upon  it,  who  refuses  to  pay  anything  without 
giving  any  reason  for  such  refusal,  and  attempts  t» 
settle  upon  his  intended  wife  a  large  sum  of  money 
wholly  disporportionate  to  his  property,  and  de» 
dares  that  he  does  not  intend  to  pay  his  chief  cred- 
itor until  he  gets  ready  but  does  intend  to  bring 
him  to  terms,  and  that  he  can  speedily  fix  his  prop- 
erty BO  that  he  can  get  nothing,  and  threatens  that 
if  he  poshes  him  he  will  make  him  lose  ail  he  oan» 
—is  subject  to  attachment  upon  the  ground  that 
he  is  about  to  remove  or  dispose  of  his  property 
with  intent  to  defraud.  Boss  y.  Wigg,  6  N.  Y.  Ckw^ 
Proo.Bep.268a88«}. 

o.  8taXtmeini»  and  mlerspressntotCons  by  deUor. 

The  debtor  frequently  famishes  evidenoe  of  hia 
fraudulent  intent  by  his  own  statements. 

Thus,  a  presumption  of  a  disposition  of  property 
witb  intent  to  defraud  creditors  which  will  sustain 
an  attachment  under  the  Nevada  statute  is  raised 
by  the  debtor  telling  the  creditor  that  he  has  di»> 
posed  of  all  of  his  property  and  will  pay  when  \» 
gets  ready.    Bowers  t.  Beck,  2  Nev.  189  (1886). 

So,  a  statement  by  a  debtor  to  his  creditor  that 
he  would  not  pay  his  claim  unless  all  his  creditoia 
would  compromise,  and  that  he  had  mortgaged  all 
his  property  upon  a  claim  which  he  had  a  year  to 
pay,  and  was  not  obliged  to  pay  his  creditors,  an<^ 
that  he  had  done  so  to  protect  himself  from  credit- 
ors, in  connection  with  the  fact  that  he  continued 
in  possession  of  the  stock  of  mortgaged  goods,  dis- 
posing of  them  daily,  will  sustain  an  attachment 
upon  the  ground  of  a  disposal  of  his  property  wltl^ 
intent  to  delay.  If  not  to  defraud,  his  oredltota» 
Blake  v.  Sherman,  12  Minn.  420  (1867). 
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the  Jury  that,  to  render  the  deed  of  trust  there 
in  Question  traadulent  as  to  the  defendant's 
creaitors,  it  must  appear  that  It  was  executed 
for  that  purpose, — that  it  was  not  enough  that 
the  effect  of  the  deed  was  to  delay  his  cred- 
itors, but  it  must  have  been  executed  with 
that  purpose  and  intent.  While  some  de- 
cisions perhaps  may  be  found  in  other  states 
supporting  the  contrary  view,  we  are  dis- 
posed to  think  that  the  interpretation  put 
upon  our  statute  by  the  appellate  court  is  the 
correct  one.    It  seems  to  be  the  policy  of  our 


attachment  law  to  fflve  creditors  the  rl^ht  to 
seize  the  property  of  their  debtors  on  original 
or  mesne  process,  and  hold  it  for  the  satis- 
faction of  such  Judgments  as  may  be  subse- 
quently recovered,  in  those  cases  where  tho 
situation  or  conduct  of  the  debtors  is  or  haa 
been  such  as  to  raise  a  reasonable  appre- 
hension that  the  ordinary  common- law  pro- 
cesses of  the  court  will  be  thwarted,  and  thua 
rendered  unavailing. 

The  Revised  Statutes  of  1R45  authorized 
attachments  for  only  the  first  five  of  the  nine 


And  statements  by  a  debtor  eugtiged  In  general 
mercantile  business,  dlsoiosinff  a  determination  to 
defeat  ttae  claims  of  a  creditor,  and  arrangements 
made  pursuant  to  such  intention,  together  with 
the  fact  that  the  stock  of  goods  had  during  several 
months  been  converted  into  cash  as  rapidly  as  pos- 
sible, and  depleted  in  the  airffreffate  several  thou- 
sand dollars,  and  no  satisfactory  aocouut  (rlveu  of 
the  disposition  of  the  proceeds,  will  sustain  a  find- 
ing  of  a  disposal  or  concealment  of  property  with 
fiaadulent  Intent  necessary  to  sustain  an  attach- 
ment. Beed  Bros.  Co.  v.  First  Nat,  Bank  (Neb.)  M 
N.  W.  Bep.  701  (1806). 

And  aistatemen  t  by  debtors  to  a  creditor  that  they 
had  executed  to  their  sister  a  bill  of  sale  of  all  their 
stock  fora  speoilied  amount,  and  a  statement  by  the 
sister  that  she  had  loaned  money  to  the  debtors 
and  taken  noseourlty  for  it,  and  that  no  bill  of  sale 
had  been  executed  by  her,  sufficiently  show  a  trans- 
fer with  intent  to  defraud  which  will  support  an 
attachment.  Boyd  v.  Miller,  84  N.  Y.  Supp.  lOSS 
(1896). 

So,  a  stat«»ment  by  a  debtor  that  he  would  be 
fflad  If  a  creditor  ever  irot  his  pay,  together  with 
evidenoe  that  he  had  left  the  county  and  ^one  to 
Canada  with  intent  to  remain  there,  taking  a  part 
of  his  personal  property  with  him,  and  that  he  was 
offering  his  property  in  the  county  for  sale,  suffi- 
ciently shows  a  desiim  to  dispose  of  property  with 
intent  to  defraud  creditors  to  sustain  an  attach- 
ments   Kosenlield  v.  Howard.  16  Barb.  540  (1868). 

And  proof  that  a  wife  allowed  her  husband  to 
take  possession  of  all  her  money,  coupled  with  a 
falsehood  as  to  the  purpose  Cor  which  be  took  it, 
sufficiently  establishes  an  intention  to  defraud  her 
creditors  to  sustain  an  attachments  Anderson  y. 
O'BeiUy,  54  Barb.  80)  (1809). 

Statements  made  by  a  debtor  to  a  creditor  that 
he  could  recover  nothinir.  and  that  Judgment 
against  him  would  be  worth  nothing,  however,  will 
not  support  an  attachment  upon  the  ground  of  the 
disposal  or  intended  disposal  of  property  with  in- 
tent to  defraud  creditors,  where  no  such  disposal 
or  Intended  dispof ai  is  shown  and  it  is  shown  that 
he  has  just  rented  another  shop  and  extended  his 
business.  Moulor  v.  Bosengarden,  2S  La.  Ann.  581 
(1870). 

And  OTidence  that  a  debtor  bad  made  two  assign- 
ments of  property  to  the  same  person,  and  had  then 
said  that  he  had  no  property  and  could  pay  no 
debts,  will  not  support  an  attachment  on  that 
ground.  Miller  v.  BrlnkerhoflT,  4  Denio,  118,  47  Am. 
Dec  248  0647). 

And  a  statement  by  a  debtor  upon  being  pressed 
by  a  creditor  that  he  expects  to  realize  money  from 
sources  not  within  his  reasonable  expectation  does 
not  tend  to  prove  that  he  is  about  to  dispose  of  his 
property  with  fraudulent  intent,  for  which  an  at- 
tachment will  lie  under  the  Indiana  statute.  Par- 
sons V.  Stockbridge,  42  Ind.  121  a873). 

So,  misrepresentations  by  a  debtor  as  to  his  finan- 
cial condition  will  not  sustain  an  attachment  upon 
the  ground  that  he  had  disposed  of  or  secreted  his 
property  with  intent  to  defraud.  Fleltmann  v. 
Sickle,  13  N.  T.  S.  B.  889  (1888);  Stamp  v.  Herpich,  8 
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N.  Y.  8.  B.  448  0887);  Ooldschmldt  v.  Herschom^  la 
N.  T.  8.  B.  580  (1888). 

Want  of  precision  in  statements  made  to  credit- 
ors, and  discrepancies  between  such  statements 
and  tbe  exact  showing  by  the  debtor's  books,  are 
not  to  be  talcen  as  circumstances  showing  a  fraud- 
ulent intent  for  which  an  attachment  will  lie. 
Mack  V.  Jones,  81  Fed.  Bep.  189  (1887). 

And  false  representations  by  a  debtor  as  to  hia 
condition  and  intention,  followed  by  a  conveyance 
of  property  to  pay  a  debt  Justly  due,  will  not  sup- 
port an  attachment  unless  the  vendees  were  partlea 
to  tbe  fraud.  Chouteau  v.  Sherman,  11  Mo.  885  (1848). 

And  the  exhibit  by  a  failing  debtor  of  his  iiabili- 
ties  showing  cash  on  hand  and  book  debts  but  not 
the  value  of  his  stock  Is  not  such  a  concealment 
of  assets  with  intent  to  defraud  creditors  as  will 
support  an  attachment,  where  it  appears  that  tbe 
stock  consisted  of  manufactured  articles  in  an  un- 
finished state  which  were  not  readily  marketable 
and  the  value  of  which  was  subject  to  fair  conject* 
urc.    Kipling  v.  Cbrbin,  69  How.  Pr.  12  (18S8<. 

But  the  utter  insolvency  of  a  debtor  and  his  as- 
signment for  the  bent^t  of  creditors  nine  months 
after  a  showing  made  by  bim  of  the  ownership  of 
net  assets  of  nearly  $80,001),  Justify  the  concluslou 
that  tbe  assignment  was  inade  with  intent  to  de- 
fraud  creditors,  and  warrant  an  attachment. 
Buhl  V.  Ball,  41  Hun,  61  a880). 

And  a  claim  by  a  debtor  to  be  solvent  and  to  have 
a  surplus  of  from  $10,000  to  $20,000,  followed  by  a 
bill  of  sale  of  his  entire  stock,  fixtures,  etc.,  on  the 
following  day  to  his  wife  for  a  consideration  of  $1 
and  a  past-due  debt  of  $7,600,  and  an  announcement 
of  bis  suspension  and  insolvency  upon  the  next 
day,  and  a  general  assignment  two  days  thereafter, 
—sufficiently  indicate  a  fraudulent  intent  for  which 
an  attachment  may  issue.  Seckendorf  v.  Ketoham« 
87How.Pr.  588(1884). 

So,  representations  by  a  debtor  to  his  creditor 
that  he  was  doing  a  prosperous  business  upon  as- 
sets three  times  greater  than  bis  liabilities  for  tbe 
purpose  of  obtaining  an  extension  of  time,  in  con- 
nection with  threats  to  dispose  of  his  property  bo 
as  to  prevent  the  creditor  from  realising  anything 
in  case  of  refusal,  will  sustain  an  attachment. 
Hanks  v.  Andrews,  68  Ark.  887  (1800). 

And  proof  of  representations  by  a  flrin  of  debtors 
that  they  were  doing  a  good  business  and  had 
ample  means  to  meet  their  obligations,  and  that 
four  weeks  later  they  failed  and  confessed  judg- 
ments chiefly  to  relatives,  having  hardly  sufficient 
property  to  pay  them,  and  were  largely  Indebted  to 
the  trade,  is  sufficient  prima  facie  to  sustain  an  at- 
tachment upon  tbe  ground  of  a  dispusitioo  with  in- 
tent to  defraud.  Wickham  v.  Stern,  28  N.  Y.  S.  B* 
154  (1889). 

And  proof  that  debtors  stated  that  they  were 
worth  $40,000,  and  were  doing  a  cash  business  at 
the  time  of  purchasing  goods,  and  that  a  few 
weeks  later,  when  tbe  indebtedness  became  due, 
they  declared  they  had  no  money  and  did  not 
know  whether  they  were  solvent  or  not,  and  that 
within  a  month  their  stock  which  bad  amounted  to 
$80,000  in  value,  had  become  reduced  to  $2,000  and 
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causes  for  attachmeDt  specified  in  our  present 
attachment  act,  tdz.:  (1)  Where  the  debtor  is 
not  a  resident  of  the  state ;  (2)  where  he  con- 
ceals himself,  or  stands  indefiance  of  an  officer, 
so  that  process  cannot  be  served  upon  him ; 
(8)  where  he  has  departed  from  the  state  with 
the  intention  of  having  his  effects  removed 
from  the  state :  (4)  where  he  is  about  to  re- 
move from  the  state  with  the  intention  of 
having  his  effects  removed  from  the  state; 
and  (5)  where  he  is  about  to  remove  his  prop- 
erty from  the  state,  to  the  injury  of  the 
creditor  suing.  Rev.  Stat.  1881,  p.  128. 
Here  the  writ  was  given  only  where  the 
debtor  was  already  a  nonresiaent,    and  so 


beyond  the  reach  of  the  ordinary  processes  of 
the  law,  or  where  there  was  an  afflrmati^e 
intention  and  design  on  his  part  to  place  his 
person  and  property,  or  his  proper^*  alone, 
beyond  the  reach  of  those  processes.  The  writ 
was  given  for  the  purpose  of  seizing  the  prop* 
ertv  so  as  to  forestall  its  threatened  removiU* 
and  to  hold  it  as  security  for  the  Judgment 
to  be  recovered. 

It  cannot  be  doubted,  we  think,  that  when 
the  statute  was  so  amended  as  to  add  tbe 
three  causes  for  attachment  set  up  in  this  case, 
the  legislature  was  acting  in  furtherance  of 
the  same  general  intention  expressed  in  the 
original  act.    The  writ  was  not  given  for  tho 


that  tbey  were  then  packlDg  it  up  and  removing  it, 
—will  support  an  attachment  upon  that  ground. 
Taicott  V.  Rosenberg,  8  Abb.  N.  S.  287  (1870). 

As  to  disappearance  or  depreciation  of  stock,  see 
also  infra^  q,  MiseellaneouB  caaes. 

p.  Conversion  of  property, 

A  fraudulent  conversion  of  property  will  not 
support  an  attachment,  though  possession  was  ob- 
tained with  intent  to  convert  it.  Finlay  v.  Bry- 
son,  S-i  Mo.  664  (1884). 

And  that  a  debtor  employed  money  received 
from  his  creditor  for  purposes  other  than  Uiat  for 
which  it  was  received,  furnishes  no  ground  for  an 
attachment  upon  the  ground  of  an  intended 
fraudulent  disposition  of  property.  Allen  v.  Her- 
echom,  9  Abb.  Pr.  N.  S.  80  (1870>. 

And  proof  that  one  who  he]<l  property  for  an- 
other with  liberty  to  sell  it  and  pay  for  it  out  of 
the  proceeds  sold  such  property  and  applied  the 
proceeds  to  his  own  use,  will  not  sustain  an  attach* 
ment  upon  the  ground  of  a  disposition  of  property 
with  intent  to  defraud,  as  it  does  not  appear  that 
the  debtor  disposed  of  any  of  his  own  property. 
German  Bank  v.  Dash,  60  How.  Pr.  124  (1880). 

But  a  failure  by  a  debtor,  who  had  received 
goods  from  a  creditor  for  sale  upon  an  agreement 
to  account,  to  make  return  for  a  large  sale  for  cash 
made  by  him  will  sustain  an  attachment.  Powell 
T.  Matthews,  10  Mo.  48  (1846). 

q.  Miacellaneow  eases. 

The  cases  in  this  subdivision,  not  properly  falling 
within  any  of  tbe  above  subdivisions,  are  here  col- 
lected because,  from  their  miscellaneous  charac- 
ter, they  are  not  readily  susceptible  of  further  or 
•different  classification. 

Evidence  that  a  debtor^s  stock  had  decreased  at  a 
more  rapid  rate  than  could  be  accounted  for  by  his 
legitimate  business  will  uphold  an  attachment 
upon  the  ground  that  he  was  disposing  of  property 
with  Intent  to  defraud  his  creditors.  White  v. 
Relchert.  14  N.  Y.  Week.  Dig.  286  (1883). 

And  evidence  that  a  debtor  firm  had  a  stock  of 
broods  worth  $40,000  two  and  one  half  years  before, 
and  during  that  time  it  had  borrowed  $^,000,  and 
that  the  business  had  not  been  unprosperous  but 
that  Its  stock  had  greatly  diminished  in  quantity 
and  value,  and  that  they  were  insolvent  and  one  of 
the  firm  had  proposed  a  scheme  for  the  purpose 
-of  defrauding  certain  firm  creditors,  is  prima  facie 
sufficient  to  warrant  an  attachment  upon  that 
ground.  Frankel  v.  Hays,  20  N.  Y.  Week.  Dig.  417 
(1885). 

So,  evidence  that  after  nightfall  mules  belonging 
to  a  debtor  were  clandestinely  taken  out  of  the 
town  and  run  off  to  a  distance  of  some  10  miles 
when  they  were  captured,  and  that  the  person  in 
•chartre  made  contradictory  statements  as  to  whom 
4hey  belonged,  will  sustain  an  attachment  upon 
the  ground  that  the  debtor  was  about  to  dispose 
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of  or  secrete  his  property  with  intent  to  defraud 
creditors.    Brown  v.  Hawkins,  05  N.  C.  645  (1871). 

And  in  Blackinton  v.Bumpf  (Wash.)  40Pac  Bep. 
1063  (1806),  an  attachment  upon  the  ground  that  Um 
debtors  were  assigning,  secreting,  or  disposing  off 
their  property,  or  were  about  to  do  so,  with  Intent 
to  defraud  their  creditors,  was  sustained  upon  a 
statement  of  a  secret  agreement  to  carry  on  busi- 
ness in  the  name  of  one  and  to  divide  the  proceeds 
and  to  defraud  persons  from  whom  they  might 
purchase,  and  evidence  that  they  purchased  goods 
of  the  attachment  creditor  which  were  not  paid  for 
and  that  the  debtor  in  whose  name  the  business  was 
carried  on  disposed  of  his  property  to  the  other. 

But  the  secretion  of  a  debtor's  books  by  an  em- 
ployee will  not  support  an  attachment  upon  tbe 
ground  that  he  was  about  to  secrete  his  property 
with  intent  to  defraud  his  creditors,  where  there  ia 
nothlnir  to  connAct  him  with  the  act  of  his  em- 
ployee, or  to  show  that  he  acted  under  authority. 
Fitzgerald  v.  Belden,  48  How.  Pr.  225  a875). 

And  an  attachment  on  the  ground  of  secreting 
property  with  Intent  to  defraud  creditors,  and 
concealment  to  avoid  service  of  a  summons,  wUl 
not  be  granted  because  the  debtor,  who  failed  to 
pay  at  tbe  promised  time,  had  drawn  all  of  his 
money  out  of  the  bank  and  was  absent  from  hla 
place  of  business  when  his  creditor  caUed  for  pay- 
ment, where  the  place  was  open  and  his  bostnces 
was  being  conducted  in  the  usual  course  by  the 
clerk,  who  made  no  apparent  effort  to  oonceal  hla 
employer's  whereabouts.  Beynolds  v.  Horton,  91 
Hun,  ie2  (1883). 

And  the  removal  of  property  of  a  debtor  from 
his  store  by  a  third  person  claiming  to  be  his  as- 
signee when  no  assignment  had  been  filed  in  tbe 
clerk's  office  will  not  warrant  an  attachment  upon 
the  ground  of  a  disposition  of  property  with  Intent 
to  defraud  creditors.  Denser  v.  Mundy,  6  Bobc 
636  (1866). 

And  mere  neglect  to  defend  actions  brought 
against  a  debtor  without  any  showing  of  fraud  of  or 
collusion  between  the  debtor  and  creditor,  in  which 
judgmen  t  Is  obtained  and  the  property  of  tbe  debtor 
is  taken,  will  not  support  an  attachment  upon  that 
ground.  Bigney  v.  TaUmadge,  17  How.  Pr.  6S0 
(1858). 

So,  the  payment  by  a  mutual  benefit  association 
of  death  claims  subsequently  maturing  is  not  a 
disposition  of  or  secreting  the  property  of  tbe  asso- 
ciation with  intent  to  defraud  its  creditors  which 
will  sustain  an  attachment  at  the  suit  of  the  holder 
of  a  claim  which  had  previously  matured.  Knorr  v. 
New  York  State  Mut.  Ben.  Asso.  78  Hun,  88  (1884). 

And  thst  the  debtor  has  become  dissipated,  care- 
less, and  almost  a  sot,  is  greatly  in  debt  and  dally 
becoming  more  so,  and  Is  truly  insolvent,  together 
with  a  statement  of  the  creditor's  belief  that  he 
will  dispose  of  his  property  in  order  to  defraud  hla 
creditors,  will  not  support  an  attachment.  Jack- 
son v.  Burke,  4  Helak.  610  (1871).  F.  H.  B. 
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purpofle  of  enabling  the  creditor  to  attack  a 
transaction  which  is  only  constructively 
fraudulent,  but  to  enable  him  to  seize  the 
property  of  his  debtor  in  cases  where  fraud 
has  been  committed  or  contemplated  of  such 
<;haracter  as  to  raise  a  reasonable  apprehension 
that  by  further  fraudulent  acts  the  debtor 
will  put  his  property  and  effects  beyond  the 
reach  of  leeal  process.  But  such  apprehension 
<loes  not  arise  from  the  commission  of  a  mere 
legal  or  constructive  fraud.  There  evil  inten- 
tion, moral  turpitude,  and  actual  dishonesty 
are  wanting.  Equity,  it  is  true,  will  set  such 
transactions  aside  in  a  proper  proceeding, 
at  the  instance  of  creditors ;  but  no  inference 
arises  that  the  debtor  will  attempt,  by  any 
dishonest  disposition  of  his  property,  to  in- 
terfere with  his  creditors  in  the  assertion  of 
their  Just  rights.  We  are  of  the  opinion, 
then,  that  granting  writs  of  attachment  in 
cases  where  only  legal  or  constructive  fraud 
is  shown  is  outside  of  the  general  scheme  and 
purpose  of  the  attachment  law. 

It  is  apparent  that  any  other  construction 
of  the  statute  would  often  lead  to  conse- 
quences extremely  oppressive.  Thus,  a  sale 
of  goods,  where  possession  has  not  actually 
lieen  delivered  to  Uie  purchaser,  though  valid 
as  t)etween  the  parties,  is  constructively 
fraudulent  as  to  the  creditors  of  the  seller, 
and  the  goods  may  be  seized  by  them  on 
«zecutioQ  as  his  goods,  however  honest  he 
may  have  been  in  the  transaction.  In  con- 
templation of  law  he  has  made,  or  attempted 
to  make,  a  disposition  of  his  propertv  which 
is  constructively  fraudulent,  ana,  if  attach- 
ments may  issue  for  constructive  frauds,  he 
has  thereby  subjected  himself,  however  in- 
nocent he  may  have  been,  to  all  such  attach- 
ment writs  as  his  creditors  may  see  fit  to  sue 
out  against  his  property  for  the  period  of  two 
years.  So,  if  a  debtor,  in  perfect  good  faith, 
«zecutes  a  chattel  mortgage  to  secure  an 
honest  debt,  but  fails  to  have  it  executed, 
acknowledged,  and  recorded  in  all  respects  as 
required  by  the  statute,  the  transaction  is 
constructively  fraudulent  and  void  as  against 
his  creditors.  But  can  it  be  said  that  he 
thereby  subjects  himself,  for  a  period  of  two 
years,  to  attachments  by  any  of  his  creditors? 
Other  similar  illustrations  without  number 
will  suggest  themselves.  In  view  of  these 
various  considerations,  it  seems  to  us  to  be 
veiy  clear  that  the  legislature,  in  authorizing 
writs  of  attachment  in  cases  where  the  debtor 
has  fraudulently  conveyed  or  assigned  his 
property  so  as  to  hinder  or  delay  his  cred- 
itors, could  have  had  in  mind  only  such  con- 
veyances or  assignments  as  are  fraudulent  in 
fact,  and  that  It  was  not  their  intention 
to  grant  this  writ  where  the  debtor  acts 
honestly,  and  with  no  fraudulent  purpose  or 
design.  It  follows  that  the  instruction  to 
the  jury  to  find  the  issues  upon  the  attach- 
ment affidavit  for  the  defendant  was  properly 
given. 

The  administratrix,  by  cross  errors,  seeks 
to  attack  the  judgment  on  the  merits.  With- 
out pausing  to  investigate  the  points  thus 
raised,  it  is  sufhcient  to  say  that  no  practical 
benetit  can  result  to  her,  or  to  the  estate 
which  she  represents,  by  a  reversal  of  the 
judgment.     It  seems  to  be  admitted  on  all 

80  L.  a  A. 


hands  that  the  estate  is  insolvent,  and  it  also 
appears  that  the  promissi^ry  notes  for  which 
the  judgment  was  rendered  were,  some  time 
prior  to  the  trial  of  this  case,  presented  to  tho 
probate  court  as  a  claim  against  the  estate, 
and  that  they  were  duly  allowed  as  such,  and 
there  is  no  suggestion  that  the  allowance  of 
the  claim  is  now  called  in  question  by  any 
one.  It  thus  appears  that  the  administratrix 
is  conclusively  bound  to  pay  the  claim  in  due 
course  of  administration,  and  its  being  evi- 
deuced  by  a  judgment  of  the  circuit  court 
adds  nothing  to  her  obligation  in  that  respect. 
The  JudgmerU  of  ihs  Appdiate  Court  mil  b$ 
affirmed. 

Rehearing  denied  June  15,  1805. 


Frank  £.  YOGEL,  Impleaded,  etc.,  Appi.^ 

V. 

John  PEKOC. 
(157nL889J 

!•  The  aeoeptaAce  bjr  the  master  of  a 
written  contract  of  emplosrmeDt  slimed  by 
the  servant  is  equivalent  to  its  formal  execution 
by  him. 

8.  A  contract  whereby  the  llret  parljr 
■11,1  iUMi  to  employ  the  second  party  to 

perform  such  work  as  be  may  assign  to  bim  from 
time  to  time  Imposes  no  obllffattoo  on  the  flisf 
party;  and  a  provlsiOD  tbereln  for  the  forfeiture 
of  a  specified  eum  by  tbe  servant  In  case  he  shall 
leave  tbe  employment  without  a  specified  notice 
ooostitutes  no  defense  to  an  action  by  the  lattei 
for  his  wages,  as  the  contract  Is  void  for  want  of 
mutuality. 

8«  Thereetrictlofitoadesliriiatedclafle 
of  persons  of  the  ri^ ht  to  recover  at- 
torneys* fsesy  granted  by  Laws  1889.  p.  862,  la 
suits  for  wages,  does  not  n^nder  the  statute 
oboozlous  to  tbe  constitutional  prohibitloii 
against  special  legislation,  as  it  applies  to  all  peiw 
sons  in  tbe  state  similarly  engaged. 

(June  1ft,  180S.) 

APPEAL  by  defendant  Yogel  from  a  Judg- 
ment of  the  Superior  Court  for  Cook 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  wages  alleged  to  be  due  and 
unpaid.    Affirmed, 

Tbe  facts  are  stated  in  the  opinion. 

Meeare.  Dupee*  Jndah.  Willard*  A 
Wolff  for  appellant: 

The  contract  in  question  was  not  void  for 
want  of  mutuality  and  consideration. 

Preston  v.  American  Linen  Co.  119  Mass. 
400;  PotteviUe  Iron  db  8.  Co.  v.  Good,  116  Pa. 
385;  Hayee  v.  (TBrien,  140  111.  408,  28  L.  R. 
A.  655. 

A  contract  sigoed  by  one  and  accepted  bj 
the  other  is  binning. 

Short  V.  Kieffer,  142  HI.  258. 

NOTS.— Tbe  constitutioDality  of  statutes  provid- 
ing for  attorneys*  fees  in  a  limited  class  of  cases  is 
coDKidered  in  a  note  to  Louisville  Safe(y  Vault  A 
T.  Co.  V.  Louisville  &  N.  K.  Ck>.  (Ky.)  U  L.  B.  A  SSS. 
Bee  also,  in  conflict  witb  tbe  present  case,  the  late 
case  of  Hocking  Valley  Coal  Go.  v.  Bosser  (Obio)ai 
L.K.  A.  38ft. 
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The  coDStitntional  proyisions  mean,  if  they 
mean  anythiDg,  that  all  classes  of  the  com- 
muDity  shall  have  and  enjoy  equally  the  bene- 
fit of  all  ihe  laws  of  the  state,  whether  remedial, 
beneficial,  prohibitory,  or  otherwise,  so  far  as 
they  may  be  made  generally  applicable,  and 
that  there  shall  not  be  any  special  or  private 
laws  affecting  the  rights  of  pnvate  individuals 
or  classes  of  individuals. 

Braceville  Coal  Co.  v.  People,  147  111.  66.  22 
L.  R.  A.  340;  Bamsey  v.  People,  142  111.  380,17  L. 
R.  A.  858;  Frorer  v.  People,  141  III.  171.  16 
L.  R.  A.  492;  MiUettY.  People,  117111.  294, 
67  Am.  Rep.  869;  Hocking  Valley  Goal  Co,  y. 
BoMcr,  6t2  Ohio  St.  — ,  29  L.  R.  A.  386. 

On  reJiearing, 

The  present  decision  of  the  court  is,  in  effect, 
that  a  promise  to  giye  employment,  followed 
by  actual  performance  or  that  promise  for 
more  than  a  year  and  a  half,  was  not  a  suffi- 
cient consideration  to  support  the  promise  made 
by  appellee  when  he  accepted  the  employment 
and  without  which  he  could  not  have  gotten 
it.  This  is  such  an  astonishing  departure  from 
fundamental  principles  and  from  the  previous 
decisions  of  this  court  that  we  cannot  believe 
the  court  will  adhere  to  the  decision. 

Plum^)  V.  Campbell,  129  111,  101. 

The  court  should  hold  the  attorneys'  fees  act 
unconstitutional. 

Hawthorn  v.  Peopie,  109  111.  802,  60  Am. 
Rep.  610 ;  Braceville  Coal  Co,  v.  People, 
147  m.  66.  22  L.  R,  A.  840;  Hoclcinff  VcUlfy 
Coal  Co,  V.  Roster,  62  Ohio  St.  — ,  29  L.  R. 

A.  886. 

Mewr9,  Olson*  Frasier*  ft  Bantle*  for 
appellee: 

Mutuality  is  essential;  if  one  party  is  bound, 
the  other  must  be  bound  also. 

Weaver  v.  Weaver,  109  111.  225. 

The  provision  of  the  contract  forfeiting  the 
amount  of  wages  withheld  is  in  the  nature  of 
a  penalty,  and  only  actual  damages  can  be  re- 
covered tiiereunder. 

Bryton  v.  Manton,  88  HI.  App.  211;  Seofleld 
V.  Tompkinf,  95  111.  190;  Evans  v.  Chicago  d 

B,  L  B,  Co.  26111. 189;  Sedgw.  Damages,  si  493. 
The  contract  should  have  been  sifi:Ded  by 

appellant  in  order  to  have  been  admissible  in 
evidence  and  binding  upon  apj3e11ee. 

Waggeman  v.  Bracken,  62  111.  468;  BardiU 
V.  Trustees  of  School,  4  III.  App.  94;  Hedstrom 
V.  Baker,  18  lU.  App.  104;  Mendel  v.  ir%nk,  8 
111.  App.  878. 

The  act  providing  for  attorneys'  fees  in  no 
way  infringes  upon  section  2  of  article  2  of  the 
Constitution. 

State  V.  Hitchcock,  1  Kan.  178,  81  Am.  Dec. 
603;  Gentile  v.  State,  29  Ind.  409;  Bawthom 
V.  People,  109  111.  302,  50  Am.  Rep.  610; 
Streeter  v.  People,  69  lU.  595;  Potwin  v.  John- 
son, 108  111.  70;  Chicago  L,  Ins,  Co.  v.  Auditor 
of  Public  Accounts,  101  III.  82;  Johnson  v. 
Chicago  d  P.  Elevator  Co.  106  III.  462. 

Craig^t  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  action  originally  brouglit  be- 
fore a  justice  of  the  peace  by  John  Pekoe, 
against  Nelson  Morris,  Frank  E.  Vo^el,  and 
Edward  Morris,  a  firm  doing  business  as 
Nelson  Morris  &  Co.,  to  recover  the  sum  of 
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$26  for  wages  claimed  to  be  due  as  a  eooper. 
On  a  trial  uefore  the  Justice  the  plaintiff  re- 
covered the  amount  claimed,  and  the  defend- 
ants appealed  to  the  superior  court  of  Cook 
county,  where  a  jury  was  waived  and  a  trial 
had  before  the  court,  resulting  in  a  judgment 
for  the  amount  sued  for,  and  also  attumejs' 
fees.  To  reverse  this  latter  judgment  the 
defendants  have  appealed  to  this  court. 

The  defendants  requested  the  court  to  bold 
the  following  propositions  of  law,  but  the 
court  refused  so  to  hold,  and  this  ruling  i» 
relied  upon  as  error : 

1.  **That  the  evidence  in  the  case  is  not 
sufficient,  in  law,  to  sustain  a  finding  for  the 
plaintiff. 

2.  **  That  the  act  providing  for  attorneys' 
fees  in  suits  for  wages,  approved  June  1  and 
in  force  July  1,  1889,  is  unconstitutional  and 
void. 

8.  **  That  the  evidence  in  the  case  does  not 
show  a  suit  for  wages,  within  the  meaning 
of  said  act,  and  that  no  attorneys'  fees  can 
be  allowed  thereunder." 

The  evidence  shows  that  plaintiff  worked 
as  a  cooper  for  Nelson  Morris  &  Co. ,  and  that 
there  was  a  balance  in  their  hands,  for  wages 
unpaid,  of  $26.  The  defendants,  however, 
claim  that  the  amount  said  to  be  due  was  for- 
feited, for  the  reason  that  plaintiff  c^uit  the 
services  of  defendants  without  giving  two 
weeks*  notice,  as  they  claim  he  was  required 
to  do  under  a  contract  in  writing  which  they 
put  in  evidence,  as  follows : 

"This  agreement,  made  and  signed  this 
12th  day  of  September,  1892,  between  Fair- 
bank  Canning  Company  and  Nelson  Morria 
&  Co. ,  the  parties  of  the  first  part,  and  John 
Pekoe,  the  party  of  the  second  part : 

**  Witnesseth,  the  said  parties  of  the  first 
part  agree  to  employ  the  said  party  of  the 
second  part  to  perform  such  work  as  Uiey  tnay 
assign  to  him  from  time  to  time,  such  service 
to  continue  only  so  long  as  satisfactory  to  the 
said  parties  of  the  first  part.  And  in  con- 
sideration of  such  employment,  and  the  pe- 
culiar nature  of  the  business  of  the  said  first 
parties,  and  of  the  wages  to  be  paid  by  the 
parties  of  the  first  part,  the  said  second  party 
agrees  that  he  will  not  quit  said  service  and 
employment  without  giving  two  weeks'  no- 
tice, in  writing,  to  said  first  parties  of  hia 
intention  so  to  do,  and  as  a  guaranty  for  the 
faithful  performance  of  this  agreement  on  hia 
part  the  said  party  of  the  second  part  agreea 
to  deposit  with  said  first  parties  the  sum  of 
$25,  and  in  case  of  the  violation  of  this  agree- 
ment by  said  second  party  the  said  first  par- 
ties shall  retain  said  amount  as  liquidated 
damages,  and  in  satisfaction  and  payment  of 
all  damages  by  them  sustained.  It  is  further 
agreed  that  the  said  first  parties  shall  retain 
$2. 60  per  week  of  the  wages  earned  by  said 
second  party  until  said  sum  of  $26  shall  be 
in  their  hands,  to  be  held  by  them  according 
to  the  terms  of  this  agreement. 
"John  Pekoe. 


On  the  other  hand,  the  plaintiff  insists  that 
the  contract  is  void  for  the  want  of  mutual  - 
ity. 

It  will  be  observed  that  the  written  con- 
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tract  was  not  signed  by  the  parties  named 
therein  as  parties  of  tlie  first  part,  and  ft  is 
insisted  by  the  plaintiff  that  as  they  failed 
to  sign  the  contract  it  never  became  binding 
on  him  or  any  other  person.  The  acceptance 
of  the  contract  by  the  parties  of  the  first  part, 
and  holding  it  and  acting  upon  it  as  a  valid 
instrument,  may  be  regardeid  as  equivalent 
to  its  formal  execution  on  their  part,  as  held 
in  Johnton  v.  Dodge,  17  III.  442,  and  8fiort 
V.  Kieffer,  142  111.  266.  Regarding  the  con- 
tract in  the  same  way,  it  would  be  treated 
as  if  it  had  been  signed  by  the  persons  named 
as  parties  of  the  first  part. 

The  next  question  to  be  determined  is 
whether  the  contract  is  mutual.  It  is  a  gen- 
eral rule,  well  understood,  that  a  contract 
between  parties  must  be  mutual.  Weater 
V.  Weaver,  109  III.  288;  Chitty,  Contr.  15; 
Bishop,  Contr.  §  78,  p.  82 ;  Tucker  ▼.  Woods, 
12  Johns.  190,  7  Am.  Dec.  805.  In  the  case 
last  cited  it  is  said:  ^Ih  contracts,  where 
the  promise  of  the  one  party  is  the  considera- 
tion for  the  promise  of  the  other,  promises 
must  be  concurrent  and  obligatory  upon  both 
&c  the  same  time."  1  Chitty,  Cont.  297; 
Livingston  v.  Rogers,  1  Cai.  584.  In  Chitty 
on  Contracts,  supra,  the  author  says :  **  The 
agreement,  as  before  observed,  must,  in  gen- 
eral, be  obligatory  upjon  both  parties.  There 
are  several  cases  satisfactorily  establishing 
that  if  the  one  party  never  was  bound,  on  his 
part,  to  do  the  act  which  forms  the  considera- 
tion for  the  promise  of  the  other,  the  agree- 
ment is  void,  for  want  of  mutuality. '^  In 
Wharton  on  Contracts,  §  2,  the  author  says : 
'^The  parties  to  a  contract,  therefore,  must 
be  both  bound.  Supposing  that  if  one  prom- 
ises in  consideration  of  the  promise  of  the 
other,  the  one  is  not  bound  unless  the  other 
is  bound.  A  promise  to  do  a  thing  on  an 
executed  consideration  is  not  a  contract ;  nor 
is  a  promise  to  do  a  thing  in  consideration 
of  an  illegal  or  impossilJle  engagement  on 
the  other  side.  Without  this  reciprocal  ob- 
ligation, no  contract  can  be  constituted,  'It 
is  a  general  principle,'  says  Mr.  Fry,  'that 
when  from  personal  incapacity,  the  nature 
of  the  contract,  or  any  other  cause,  a  contract 
is  incapable  of  being  enforced  against  one 
party,  that  party  is  equally  incapable  of 
enforcing  it  specifically  against  the  other, 
though  its  execution  in  the  latter  way  might 
in  itself  be  free  from  difficulty  attending  its 
execution  in  the  former. '  " 

Upon  looking  into  the  contract  read  in  evi- 
dence, it  will  be  found  that  the  parties  of  the 
first  part  practically  agree  to  do  nothing,  and 
there  is  substantially  no  obligation  imposed 
upon  them  by  the  contract.  The  only  por- 
tion of  the  contract  claimed  to  impose  any 
obligation  on  the  parties  of  the  first  part  is 
the  following :  ''The  said  parties  of  the  first 
part  agree  to  employ  the  said  party  of  the 
second  part  to  perform  such  work  as  they 
may  assign  to  him  from  time  to  time,  such 
service  to  continue  only  so  long  as  satisfactory 
to  the  said  parties  of  the  first  part."  What 
obligation  does  this  impose?  When  are  they 
to  employ  the  party  of  the  second  part  ?  What 
sum  are  they  to  pay?  How  long  is  the  em- 
ployment to  continue?  Suppose  they  refuse 
to  employ  the  party  of  the  second  part ;  can 
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an  action  for  damages  be  maintained  for  a 
breach  of  the  contract?  The  answer  to  those 
inquiries  is  obvious.  We  think  it  is  plain 
that  the  parties  of  the  first  part  were  not 
bound,  under  the  terms  of  the  contract,  to 
employ  the  party  of  the  second  part  for  a 
single  day  or  hour,  and  if  they  had  absolutely 
refused  to  employ  him  he  was  without  rem- 
edy in  any  court  of  the  country.  It  may  be 
tnic  that  the  plaintiff  miirlit  have  entered 
into  a  contract  which  wouHi  require  him  to 
give  two  weeks'  notice  before  he  could  quit 
the  services  of  his  employer  without  being 
liable  to  respond  in  damages,  as  might  rea- 
sonable be  provided  in  the  contract ;  but  no 
such  case  is  presented  by  this  record.  Here 
the  contract  imposes  no  obligation  on  one  of 
the  parties,  and  hence  it  is  void  for  the  want 
of  mutuality. 

The  contract  being  void,  it  will  not  be  nec- 
essary to  inquire  whether  the  amount  which 
it  was  provided  mieht  be  retained  was  a 
penalty  or  liquidatea  damages. 

It  is  next  claimed  that  the  court  erred  in 
allowing  attorneys'  fees.  This  involves  a 
construction  of  an  act  of  June  1,  1889  (Laws 
1889,  p.  862),  which  in  substance  provides 
that  whenever  a  mechanic,  artisan,  miner, 
laborer,  servant,  or  employee  shall  have  cause 
to  brinff  suit  for  wages,  and  shall  establish, 
by  the  decision  of  the  court  or  jury,  that  the 
amount  is  Justly  due  and  owing,  and  that 
demand  has  been  made  in  writing,  etc.,  then 
it  shall  be  the  duty  of  the  court  to  allow  the 
plaintiff,  when  the  foregoing  facts  appear, 
a  reasonable  attorneys'  fee  in  addition  to  the 
wages.  It  is  claimed  that  the  statute  is  pri- 
vate or  special  legislation,  and  hence  is  in 
conflict  with  that  provision  of  the  Constitu- 
tion prohibiting  special  legislation.  It  is 
true,  this  statute  does  not  provide  that  all 
persons  who  may  recover  judgments  may,  at 
the  same  time,  recover  attorneys*  fees,  but 
the  recovery  is  restricted  to  a  designated  class 
of  persons,  and  legislation  of  this  character 
has  never  been  regarded  obnoxious  to  the 
Constitution.  Indeed,  in  Hatotham  v.  Peo- 
ple, 109  111.  803,  50  Am.  Kep.  610,  it  was 
expressly  held  that  a  statute  is  not  obnoxious 
to  the  constitutional  objection  that  it  is  not 
a  general  law  because  it  applies  to  a  class 
of  persons.  It  is  a  general  law  if  it  applies 
to  all  persons  in  the  state  similarly  engaged. 
See  also  Pottnn  v.  Johnson,  108  IH.  70, 
where  the  same  doctrine  is  announced.  The 
statute  in  question  confers  the  right  to  re- 
cover attorneys'  fees  upon  a  certain  class  of 
persons  who  bring  actions  to  recover  for 
wages.  All  persons  who  bring  such  actions 
fall  within  Its  provisions,  and  hence  it  is 
in  no  sense  special  legislation. 

We  think  tJte  judgment  of  the  Superior  Court, 
upon  the  facts  as  tJtey  appear  in  tlie  record, 
correct,  and  it  mil  be  affirmed. 

Rehearing  denied  October  28,  1895,  when 
the  following  opinions  were  handed  down: 

Per  Curiani: 

The  petition  for  rehearing  filed  in  this 
cause  greatly  emphasizes  the  previous  con- 
tention that  the  act  of  1889,  providing  that 
a  reasonable  attorneys*  fee  shall  l>e  allowed 
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to  succesaful  plaiotiffs  in  suits  for  wages,  to 
be  taxed  as  costs,  is  a  partial  and  special  stat- 
ute, workint;  deprivation  of  property  with- 
out due  process  of  law,  and  therefore  uncon- 
stitutional. Reliance  is  placed  in  MilUtt  v. 
People,  117  111.  2d4.  67  Am.  Rep.  869 ;  Frorer 
V.  PeopU,  141  111.  171,  18  L.  R.  A.  493; 
Jtanutey  ▼.  People,  142  111.  880,  17  L.  R.  A. 
853;  and  Braeeville  Coal  Co.  y.  People,  147 
111.  66,  22  L.  R.  A.  840,— as  sustaining  the 
position  taken.  Those  cases  do  not,  how- 
ever, control  the  present  case,  or  decide  the 
question  here  inyolved.  Without  discussing 
separately  the  facts  of  the  cases  relied  upon, 
it  may  oe  said  generally,  that  in  eacn  of 
those  cases  a  principal  and  controlling  ques- 
tion was  the  right  of  miners  of  coal  (no  less 
than  their  employers)  to  make  contracts  reg*. 
ulating  the  time  and  manner  of  the  pay- 
ment of  wages  and  the  method  of  computing 
such  wages,  and  in  each  case  cited  a  law  re- 
stricting in  some  manner  this  important  right 
of  contract  was  held  invalid.  It  was  with 
great  propriety  said  that  the  privilege  of 
contracting  is  both  a  liberty  and  a  property 
right,  of  which  a  portion  of  the  people  can- 
not be  deprived  by  an  arbitraiy  statute,  and 
without  due  process  of  law.  It  was  further 
said  (Bracetille  Coal  Co.  v.  People,  eupra): 
**The  right  to  contract  necessarily  includes 
the  riffht  to  fix  the  price  at  which  labor  will 
be  perlormed,  and  the  mode  and  time  of  pay- 
ment. Each  is  an  essential  element  of  the 
right  to  contract,  and  whosoever  is  restricted 
in  either  as  the  same  is  enjoyed  by  the  com- 
munity at  large  is  deprived  of  liberty  and 
property."  It  might,  perhaps,  have  been 
said  wilh  equal  propriety  that  no  legislative 
act,  however  general  and  universal  its  ap- 
plication, could  invnde  the  fundamental  right 
of  the  citizen  to  make  contracts  not  against 
public  policy,  or  injurious  to  society. 

The  statute  here  in  question  interferes  with 
no  one^s  right  to  contract.  It  embraces  a 
well-defined  class  of  cases  and  persons,  not 
singled  out,  as  is  contended,  wholly  with- 
out reason  and  arbitrarily  ;  but  upon  grounds 
which  may,  we  think,  properly  serve  as  a 
basis  for  valid  legislative  action.  Those  to 
whom  the  wa^es  of  labor  are  due,  and  who, 
after  demand  in  writing  of  a  sum  no  greater 
than  that  subsequently  recovered,  are  com- 
pelled to  establish,  and  do  establish,  their 
rights  as  demanded  by  judgment  of  court, 
are  within  the  provisions  of  the  act ;  and  we 
cannot  say  this  classification  is  so  arbitrary 
and  unreasonable,  and  the  law  so  partial  and 
unequal,  as  to  be  beyond  legislative  discre- 
tion and  power.  If  this  law  were  to  be  held 
unconstitutional  for  the  reasons  assigned, 
then  many  other  acts  long  in  force  in  this 
state,  hitherto  deemed  to  be  salutary,  and 
against  which  no  constitutional  objection  has 
been  heard,  would  certainly  fall  with  it. 
Why,  for  instance,  should  the  seller  of  ma- 
terials for  a  building  have  by  law  a  lien  for 
their  price,  not  only  upon  the  specific  things 
so^d,  but  upon  the  whole  structure,  with  the 
land  it  stands  on,  while  the  seller  of  a  horse, 
a  piano,  or  a  corn  shell er  is  denied  any  lien 
even  on  the  specific  thing  sold  ?  Why  should 
he  whose  labor  constructs  a  house  be  secured 
by  a  lien  on  his  product,  while  he  who  raises 
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a  crop  must  look  only  to  the  penooal  re- 
sponsibility of  his  hirer?    Surely,  it  oouldl 
be  said  the  Hen  law  makes  classes  of  benefi- 
ciaries quite  as  arbitrary  in  character  as  that 
marked  out  to  receive  benefit  by  the  act  under 
discussion.     Again,  why  should  the  wages 
of  a  defendant,  "who  Is  head  of  a  family,  to 
an  amount  not  exceeding  $S0,  be  exempt 
from  garnishment  (Laws  1879,  p.  176),  while- 
sums  due  other  defendants  are  protected  by 
no  such  exemption?     And  why.  again,   it 
might  be  asked,  should  heads  of  families, 
earning  wages,  be  made  the  subject  of  ad- 
vantageous provisions  not  applied  to  all  other 
wage  earners,  if  not  to  all  other  persona f 
The  general  exemption  law  also  makes  heads 
of  families  a  distinct  class,  who  may  claioft 
as  exempt  $800  worth  more  of  personal  prop- 
erty than  other  judgment  defendants  are  al- 
lowed, while  a  further  section  (Rev.   Stat. 
1874.  p.  499)  declares  that  where  a  judgment 
is  for  the  wages  of  a  laborer  or  servant,  an<l 
noted  by  the  court  as  such,  no  personal  prop- 
erty whatever  shall  be  free  from  levy,  what- 
ever the  estate  or  condition  of  the  debtor. 
An  analogous  case  for  this  purpose  is  found 
in  the  provision  of  the  general  assignment 
law  that  ^'all  claims  for  the  wages  of  any 
laborer  or  servant  which  have  b^n  earned 
within  three  months  next  preceding  the  mak- 
ing of  the  assignment,  etc.,  shall,  after  the 
payment  of  costs,  etc. ,  be  preferred  and  first 
paid  to  the  exclusion  of  all  other  demands. '^ 
Hurd    Stat.   1898,    p.   166,  §  6.      It  is  difla- 
cult  to  see  how  any  of  these  statutes,  and 
many  similar  ones  which  might  be  named, 
could  be  sustained  if  the  strict  rule  of  con- 
stitutional  validity,  so  strenuously  urged 
in  this  case,  were  applied  to  them. 
The  petition  for  rehearing  vriU  be  denietL 

TUtLgmder^  J.,  dissenting: 

I  am  unable  to  agree  with  so  much  of  the 
opinion  in  this  case  as  holds  the  act  of  June 
1,  1889,  to  be  a  constitutional  law.  The 
act  belongs  to  that  species  of  class  legisla- 
tion which  has  been  recently  condemned  by 
this  court  in  the  following  cases :  MiUet  t. 
People,  117111.  294.  57  Am.  Rep.  869;  Frorer 
Y.  People,  141  111.  171,  16  L.  R.  A.  498; 
Ramsey  ▼.  PeopU,  142  111.  380,  17  L.  R.  A. 
858 :  BracenUe  Coal  Co.  v.  PeofOe,  147  111.  60, 
22  L.  R.  A.  840 ;  and  Ritchie  v.  PeopU,  155 
111.  98,  29  L.  R.  A.  79.  In  the  case  of 
Hocking  Valley  Coal  Co.  v.  Roeeer,  52  Ohio 
St. — ,  29  L.  R.  A.  886,  the  supreme  court 
of  Ohio  has  had  occasion  to  consider  and 
condemn  a  similar  statute.  The  opinion  in 
that  case  expresses  what  seems  to  me  to  be  the 
correct  view  of  the  subject,  and  a  quotation 
therefrom  is  hereinafter  set  forth  as  suflS- 
ciently  indicating  the  reasons  for  this  dis- 
sent. The  Ohio  statute  (89  Ohio  Laws,  p. 
59,  ^  6563a)  provides:  **If  the  plaintiff  in 
any  action  for  wases  recover  the  sum  claimed 
by  him  in  his  bill  of  particulars,  there  shall 
be  included  in  his  costs  such  fee  as  the  court 
may  allow,  but  not  in  excess  of  $5  for  hia 
attorney.  But  no  such  attorney  fee  shall  be 
taxed  unless  said  wages  have  been  demanded 
in  writing  and  not  paid  within  three  days 
after  such  demand.  If  the  defendant  ftppeal 
from  any  such  judgment  and  the  plaintiff  on 
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appeal  recover  a  like  sum  ezclusfye  of  the 
Interest  from  the  reDditlon  of  the  Judgment 
before  the  justice,  there  shall  be  included  in 
his  coets  such  additional  fee  not  in  excess  of 
$15  for  his  attorney  as  the  court  may  allow.** 
In  the  course  of  the  opinion  in  tlie  Rotmr 
Cote  the  Ohio  court  says :  **  Upon  what  pri  n- 
clple  can  a  rule  of  law  rest  which  permits 
one  party,  or  class  of  people,  to  invoke  the 
action  of  our  tribunals  of  justice  at  will, 
while  the  other  party,  or  another  class  of  citi- 
zens, does  so  at  the  peril  of  being  mulcted  in 
an  attorney  fee,  if  an  honest  but  unsuccess- 
ful defense  should  be  interposed?  A  statute 
that  imposes  this  restriction  upon  one  citizen, 
or  class  of  citizens,  only  denies  to  him  or 
them  the  equal  protection  of  the  law.  It  is 
true  that  no  provision  of  the  Constitution  of 
1851  declares  in  direct  and  express  terms  that 
this  may  not  be  done,  but,  nevertheless,  it  vio- 
lates the  fundamental  principles  upon  which 
our  government  rests  as  they  are  enunciated 
and  declared  by  that  instrument  in  the  bill 
of  rights.  The  first  section  of  the  Constitu- 
tion aeclares  that  the  right  to  acquire,  pos- 
sess, and  protect  property,  is  inalienable,  and 
the  next  section  declares,  among  other  things, 
that '  government  is  instituted  for  the  equal 
protection  and  benefit'  of  every  person,  while 
section  16  of  article  1  provides  that  'all  courts 
shall  be  open,  and  every  person,  for  an  in- 
jury done  him  in  his  lands,  goods,  person, 
or  reputation  shall  have  remedy  by  due  course 
of  law,  and  justice  shall  be  sydmlnistered 
without  denial  or  delay. '  The  right  to  pro- 
tect property  is  declared,  as  well  as  that  jus- 
tice shall  not  be  denied,  and  every  one  en- 
titled to  equal  protection.  Judicial  tribunals 
are  provided  for  the  equal  protection  of  every 
suitor.  The  right  to  retain  property  already 
in  possession  is  as  sacred  as  the  right  to  re- 
cover it,  when  dispossessed.  The  right  to 
defend  against  an  action  to  recover  money  is 
as  necessary  as  the  right  to  defend  one  brought 
to  recover  specific  real  or  personal  property. 
An  adverse  result  in  either  case  deprives  the 
defeated  party  of  property.  If  the  general 
assembly  has  power  to  enact  the  statute  in 
question,  it  could  also  enact  one  providing 
that  lawyers,  doctors,  and  grocers,  or  any 
other  class  of  citizens  might  make  out  their 


accounts,  and  demand  in  writing  their  pay- 
ment within  a  short  time,  which,  if  not  com- 
plied with,  would  entitle  the  plaintiff  to  aa 
attorney  fee  in  addition  to  his  claim  if  he 
recovered  the  amount  demanded.  We  do  not 
think  the  general  assembly  has  power  to  dis- 
criminate between  persons  or  classes  respect- 
ing the  right  to  invoke  the  arbitrament  of  the 
courts  in  the  adjustment  of  their  respective 
rights.  The  legislative  power  to  compel  an 
unsuccessful  party  to  an  action— generally  the 
defendant — to  pay  an  attorney  fee  to  his  op- 
ponent has  received  the  attention  of  a  number 
of  courts  of  last  resort,  as  well  as  laws  which 
impose  as  a  penalty  double  damages  or  some 
similar  penalty  for  some  wrongful  or  negli- 
gent act  injurious  to  another.  Where  the 
penalty  has  been  imposed  for  some  tortioua 
or  negligent  act  the  statute  has  generally, 
though  not  always,  been  sustainea,  but,  on 
the  contrary,  where  no  wrongful  or  negligent 
conduct  was  imputed  to  the  defeated  party, 
any  attempt  to  charge  him  with  a  penalty- 
has  not  prevailed.  MilUti  v.  People^  117  III. 
294,  57  Am.  Rep.  869 ;  State  v.  Fire  Creek 
Coal  d  (Joke  Co,  83  W.  Ya.  188,  6  L.  R.  A. 
859 ;  Durkee  v.  JanesviUe,  28  Wis.  464,  9  Am. 
Rep.  500 ;  South  dt  North  Ala,  R.  Co.  v.  Mor- 
ru,  65  Ala.  198 ;  Wilder  v.  Chieago  d  W.  M. 
R.  Co,  70  Mich.  882;  BracetiUe  Coal  Co,  v. 
PiBopU,  147  111.  66,  22  L.  R.  A.  840;  WaUtt 
V.  Kennedy,  2  Yerg.  554,  24  Am.  Dec.  511 ; 
Vanzani  v.  Waddel,  2  Yerg.  260 ;  Atchieon  d 
N,  R,  Co,  V.  Baty,  6  Neb.  87,  29  Am.  Rep. 
856;  State  v.  Loornie,  115  Mo.  807,  21  L.  R. 
A.  789;  San  Antonio  d  A,  P,  R,  Co,  v.  Wti- 
eon  (Tex.)  19  8.  W.  Rep.  910;  Peoria,  D.  d 
E.  R,  Co,  V.  Duggan,  109  III.  587,  50  Am. 
Rep.  619.  Various  phases  of  this  subject 
have  received  attention  in  the  foregoing  cases 
as  well  as  in  some  others,  to  which  we  do 
not  deem  It  necessary  to  refer.  The  general 
tendency  of  these  authorities  is  towards  the 
result  which  we  have  reached ;  but  whether 
they  do  or  do  not  support  our  conclusions, 
we  are  satisfied  that  the  fundamental  princi- 
ples of  )]^overnment  declared  by  our  bill  of 
rights  clearly  and  unequivocally  prohibit 
legislation  of  the  character  of  that  involved 
in  this  case.  Judgment  allowing  an  attorney 
fee  reversed." 


TENNESSEE  SUPREME  COURT. 


O.   H.  JARNAOIN,  Assignee  of  the  State 
Savings  Bank,  Appt,, 

V, 

P.  A.  STRATTON. 

( Tenn ) 

A  statute  makincr  all  Jotnt  obligations 
joint  and  several  applies  to  the  indorBemenc 
of  a  promissory  note,  so  that  notice  of  nonpay- 

NOTS.— The  above  case  is  believed  to  be  one  of 
fine  ImpreBBloo  so  far  as  it  touches  the  effect  of  a 
statute  makincr  joint  oblifiratioDs  joint  and  several 
npoo  the  rights  of  lolnt  indcrsers  to  notice  of  non- 
payment. 
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ment  given  to  any  one  of  several  Joint  indorseis 
is  sufficient  to  bind  him. 

(November  IS,  18B&.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Washington  County 
in  favor  of  defendant  in  an  action  brought  to 
enforce  defendant's  alleged  liability  as  indorser 
of  a  promissory  note.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Meeern,  Isaac  Harr  and  Crumley  ^ 
Crumley  for  appellant 

Messrs,  Kirkpatriek,  Williams,  ft  Bow- 
man, for  defendant: 

The  note  being  made  payable  to  Singiaer  and 
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Stratton,  who  are  not  shown  to  be  partners,  it 
ca  \  be  transferred  only  by  their  joint  indorse- 
in  id  t. 

1  Dan.  Neg.  Inst.  g§  684,  701a;  Sneed  v. 
Mitchdl,  1  Hayw.  (N.  C.)  280;  Bphiner  ▼. 
Feiekert,  92  111.  806,  84  Am.  Rep.  180. 

Notwitbstandine  the  order  in  which  their 
Dames  are  indorsed,  thej  are  not  to  be  regarded 
as  successive,  but  as  joint,  indorsers. 

1  Dan.  Neg.  Inst.  §  704;  Lane  y,  Siaey,  8 
Allen,  41. 

Being  joint  indorsers,  notice  of  protest  must 
be  given  to  both  in  order  to  render  either  liable. 

Story,  Prom.  Kotes,  §  255;  2  Dan.  Neg. 
iDBt.  §  009a;  Tiedeman,  Com.  Paper,  §  584; 
Willis  V.  Qreen,  6  Hill,  282. 40  Am.  Dec.  861; 
People's  Bank  v.  Keeeh,  26  Md.  524,  90  Am. 
Dec.  118;  Sapre  v.  Frick,  7  Watts  &  8.  888,  52 
Am.  Dec.  249:  Hubbard  v.  Matthews,  64  N.  Y. 
60,  13  Am.  Bep.  562;  Miser  v.  Tnmnger,  7 
Ohio  St.  286. 

Tenn.  Code  (Milliken  &  Yertrees),  g§  8484- 
S4b6,  do  not  change  the  rule. 

Caruthers,  History  of  a  Lawsuit,  40. 

There  may  be  an  obligation  joint  in  nature. 

FlintY,  TiUfnan,  2  Heisk.  202;  Henry  t.  Wal- 
ker. 11  Heisk.  194. 

If  it  be  true  that  a  change  in  the  character 
of  the  contract  is  wrought  by  the  Code  provi- 
sions, those  cases  holding  that  an  unqualified 
release  of  one  joint  obligor  releases  the  other 
are  ill  based. 

Richardson  v.  MeLemore,  6  Bazt.  690;  Simp- 
son V.  Moore,  6  Bazt.  872;  Williams  ▼.  HitcA- 
ings,  10  Lea,  828;  Greenlaw  ▼.  Pettit,  87  Tenn. 
468. 

Similar  provisions  have  been  incorporated 
in  the  Codes  of  nearly  all  the' states. 

Tiedeman,  Com.  Paper,  §  18;  Caruthers, 
History  of  a  Lawsuit,  49;  Pom.  Rem.  &  Rem. 
Biifhts,  §  118. 

Yet  no  decision  has  been  found  holding  that 
auch  a  provision  changes  the  liability  of  joint 
indorsers. 

WiUU  V.  Qreen,  6  Hill,  282,  40  Am.  Dec. 
851,  anterior  to  New  York  Code,  reaffirmed  in 
Hubbard  v.  Matthews,  64  N.  Y.  60,  18  Am. 
Rep.  562;  Qates  V.  Beeeher,  60  N.  Y.  628,  19 
Am.  Rep.  207. 

That  portion  of  the  Tennessee  statute  that 

grovides  that  right  of  suit  shall  survive  only 
ad  the  effect  to  give  the  remedy  in  common 
law  that  had  all  the  while  been  given  in  courts 
of  equity. 
Saunders  v.  Wilder,  2  Head,  678. 
No  motives  of  policy  could  prompt  a  legis- 
lature to  deny  to  citizens  the  right  to  make  a 
loiDt  contract;  and  it  may  be  doubted  whether 
it  would  be  in  its  constitutional  power  to  do  so. 
Oom,  V.  Perry,  155  Mass.  117,  14  L.  R.  A. 
825;  Oodeharles  v.  Wigeman,  118  Pa.  481:  Leep 
V.  St,  Louis,  L  M.  d  S.  R.  Co.  68  Ark.  407,  23 
L.  R.  A.  264;  State  ▼.  Fire  Greek  Coal  d  Coke 
Co.  88  W.  Va.  188,  6  L.  R.  A.  859. 

Snodfl^ass,  Ch.  J.,  delivered  the  opinion 
of  the  court : 

The  plaintiff  in  error,  who  was  plaintiff 
below,  sued  the  defendant  as  indorser  of  the 
following  note: 

**Dulutb,  Minn.,  Feb.  28,  1893. 
**|2,600. 

**  July  the  15,  1898,  after  date,  we  prom- 
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ise  to  pay  to  the  order  of  F.  A.  Strattoa 
and  T.  F.  Singiser  twenty-five  hundred  dol- 
lars. Payable'  at  the  Iron  Exchange  Bank, 
Duluth,  Minn.  ;  value  reed.  ;  with  interest  aft 
the  rate  of  6  per  cent  per  annum. 

•*A.  .R.  Merritt. 
«E.  T.  Merritt." 
Indorsed : 

"T.  F.  Singiser. 

"F.  A.  Stratton." 
This  note  had  been  presented  by  Stratton 
to  the  City  Savings  Bank  of  Chattanooga,  in- 
dorsed as  above  shown,  for  discount,  and  he 
received  the  money  thereon.  The  note  was 
sent  to  the  bank  at  Duluth  for  collection,  was 
not  paid,  and  duly  protested,  notice  thereof 
beinggiven  to  Stratton  alone.  The  City  Sav- 
inffs  Bank  assigned,  and  its  assignee  brought 
this  suit  against  Stratton.  He  resisted  pay- 
ment on  the  ground  that  both  he  and  Singiser 
Were  discharged  by  reason  of  the  failure  to 

five  Singiser  notice.    The  circuit  court  held 
im  not  liable,  and  the  plaintiff  appealed  in 
error. 

Here  the  argument  is  made  for  Stratton  that 
he  was  a  joint  indorser  of  the  paper  with 
Singiser,  and  that  his  obligation  as  such  was 
a  joint  obligation,   and  notice  to  his  co- 
obligor  was  essential  to  bind  him.    On  the 
contrary,    it  is   insisted  by  plaintiff  that, 
treating  him  as  a  joint  indorser,  notice  to  his 
co-obligor  was  not  essential  to  bind  him,  but 
notice  to  one  joint  indorser  was  sufficient. 
There  is  verv  persuasive  and  respectable  au- 
thority for  this  proposition.     Dodge  v.  Bank 
of  Kentucky,  2  A.  K.  Marsh.  917;  Higgins  v. 
Morrison,  4  Dana,  100.    But  the  weight  of 
authority  is  that  (except  in  case  of  partners) 
notice  to  one  joint  indorser  is  not  sufficient 
to  bind  either.     Storv,  Prom.  Notes,  R^  239, 
255 ;  8  Kent,  Com.  §  44,  p.  105,  and  note ; 
Tiedeman.  Com.  Paper,  §  836 ;  1  Dan.  Neg. 
Inst,  ^g  594,  595 ;  2  Dan.  Neg.  Inst,  g  999a; 
1  Parsons,  Notes  &  Bills,  chap.  12,  p.  602. 
So,  if  the  question  stood  only  as  put  on  the 
right  of  defendant  as  joint  indorser,  the  judg- 
ment would  be  sustained  by  the  weight  of 
authority ;  whether  by  the  weight  of  reason, 
and  treated  by  us  as  controlling,  we  need  not 
now  determine,   for  plaintiff's  right  of  re- 
covery does  not  depend  on  the  question  thus 
settled,  if  it  is  assumed  to  be  settled  by  the 
principles  of  the  common  law.    Our  statute 
provides   that   ''all   joint   obligations  and 
promises  are  made  joint  and  several  and  the 
debt  or  obligation  shall  survive  against  the 
heirs  and  personal  representatives  of  deceased 
obligors  as  well  as  against  the  survivors, 
and  suits  may  be  brought  and  prosecuted  on 
the  same  against  all  or  any  part  of  the  rep- 
resentatives of  deceased  obligors  as  if  such 
obligrations  and  assumptions  were  joint  and 
several."    Mill.  &  V.  Code,  §  3486.     In  ad- 
dition   to  this  statutorv  creation  of  joint 
and  several  liability  on  joint  obligations  and 
promises,  with  its  added  right  of  suit,  an- 
other section  provides  for  right  of  suit  only, 
as  follows :    ** Persons  Jointly  or  severally  or 
jointly  and  severally  bound  on  the  same  in- 
strument or  by  judgment  decree  or  statute, 
including  the  makers  and  indorsers  of  nego- 
tiable paper,  and  sureties  may  all  or  any  part 
of  them  be  sued  in  the  same  action."    MilL 


Jabnaoih  ▼•  Stbahok. 
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^  y.  Ck)de,  S  8484.  This  latter  lection 
(which  is  first  in  ord^er  of  Code  arrangement) 
Telates  alone  to  prooiBdure.  The  first  quoted 
Telates,  not  only  to  prooedure,  but  fixes  the 
right.  It  must  be  given  its  full  legal  effect. 
And  its  effect  is  to  make  defendant,  not  only 
a  joint,  but  several,  indorser  with  Singiser ; 
not  only  a  loint  obligor,  but  a  several  obliffor 
in  the  liabili]^  of  indorser  assured  by  his  in- 
dorsement. The  authorities  and  cases  by  them 
referred  to,  sustaining  the  proposition  ad- 
vanced that  a  Joint  indorser  is  not  bound 
unless  all  are  notified,  deal  with  -issues 
where  the  questions  are  as  to  presentment  and 
demand  of  joint  makers  of  a  note,  and  as  to 
notice  to  joint  iodorsers,  as  to  wh.jh,  on 
these  questions,  the  rules  of  law  are  practi- 
<ally  tne  same ;  but  our  statute  devests  such 
an  indorsement  of  its  character  of  Joint  in- 
dorsement, and  makes  it  joint  and  several, 


lust  as  the  joint  note  of  the  makers  Is  mad# 
Joint  and  several.  Respecting  such  a  note 
Mr.  Story  says:  "Wliere  the  note  is  the 
several  as  well  as  the  loint  note  of  the 
makers,  ...  the  holaer  is  at  liberty  to 
elect  upon  whom  he  will  make  the  do* 
mand  and  presentment. "  Story,  Prom.  Notes, 
$  256.  To  the  same  effect  see  1  Dan.  Neg. 
Inst.  $  596.  The  reason  of  the  rule  in  both 
cases  is  the  same.  It  is  only  necessary  to 
make  demand  in  the  <me  case  of  all  the 
makers  where  they  are  joint  makers,  and  to 
give  notice  to  all  the  indorsers  where  they 
are  joint  indorsers,  to  bind  those  notified.  If 
they  are  joint  and  several  indorsers,  notice 
to  anv  one  is  suflScient  to  bind  him. 

It  follows  that  defendant  Stratton  is  bound, 
and  the  judgment  of  the  drcuit  judge  to  the 
contniry  ie  revereed,  and  judgment  will  be 
renderea  here  against  him,  and  for  all  costs. 
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1«  Any  Inhabitant  may  take  shellfiflh 
angrwhare  in  the  waters  of  the  state 

and  CO  the  shores  below  hifrb- water  mark  as  It 
exists  from  time  to  time.  In  tbe  absenoe  of  aoy 
express  restrtctioo  on  suoh  right. 

S«  DieturUnjr  the  thateh  of  a  riparian 
owner  bjr  dlf^n^in^  daau  below  hiyh- water 
mark  is  not  a  trespan,  as  the  public  right  of  fish- 
ery is  paramount  to  the  private  right  to  out 
grass  or  sedge. 

(May  M,iaB.) 

EXCEPTIONS  by  defendant  to  rnlings  of 
the  Supreme  Court  in  Washington  County 
cnsde  daring  the  trial  of  an  action  to  recover 
^amsfires  for  defendant's  alleged  wrongful  de- 
struction of  plaintiff's  thatcn  while  digging 
•clams,  which  resulted  in  a  verdict  in  plaintiiTs 
iavor.    New  trial  granted, 

Tbe  case  sufflcientlv  appears  in  tbe  opinion. 

Mr,  Frederiok  C«  Olney  for  defendant. 

Mr.  Samuel  W.  K.  Allen  for  plaintiff. 

Per  Curiam: 

A  riparian  proprietor  whose  land  borders 
tipon  tide  water  has,  by  the  common  law, 
-certain  private  rights  to  the  shore  between 
high  and  low  water  mark.  These  do  not 
amount  to  seisin  in  fee,  but  are  in  the  nature 
of  franchises  or  easements.  Ekut  Haven  ▼. 
Hemingway,  7  Conn.  186,  202;  Simone  v. 
Jf^rench^  25  Conn.  846,  852 ;  Loekwood  ▼.  New 
Y<yrk  d  N.  H,  E.  Co,  87  Conn.  887.  The 
Tight  to  build  wharves  and  to  fill  out  the  up- 
land may  he  exercised,  as  against  any  one  but 


the  state,  provided  navigation  is  not  impeded 
or  a  nuisance  created  thereby.  Ihige  v.  Peck- 
ham,  11  R.  I.  210;  Bailey  v.  Buroee,  Id.  880. 
Some  of  these  rights  may  be  alienated,  or 
annexed  to  other  upland  esta  es,  as  the  right 
to  cut  sedge  or  grass  (see  citation  by  Potter, 
J.,  in  Providence  Steam- Engine  Go.  v.  iV<7cih 
dmce  d  8,  8,  8,  Go,  12  R.  I.  860,  84  Am.  Rep. 
652) ,  and  the  right  to  take  seaweed  which  is 
stranded  on  the  beach  { Bailey  v.  Siteon,  1 
R.  I.  288 ;  Kenyon  v.  Niehole,  Id.  106 ;  BaU 
V.  Lawrence,  2  R.  I.  218,  67  Am.  Dec.  716 ; 
Knawlee  v.  Kiiowlee,  12  R.  I.  400).  When 
it  is  necessary  or  convenient,  these  alienable 
rights  may  be  defined  by  boundaries,  but 
this  circumstance  does  not  enlarge  the  char- 
acter of  the  right.  The  state  holds  the  legal 
fee  of  all  lanaa  below  high- water  mark,  as 
at  common  law,  as  has  been  uniformly  and 
repeatedly  decided  by  this  court.  Bailey  v. 
Burgee,  11  R.  I.  820 ;  Eng§  v.  Peekham,  Id. 
210,  224 ;  Brown  v.  Goddard,  18  R.  I.  81 ; 
Foleom  v.  Freeborn,  Id.  200,  204.  By  the 
common  law  of  Massachusetts  and  Maine, 
based  upon  or  declared  by  a  colonial  ordi- 
nance,  tne  fee  in  lands,  to  a  certain  distance 
below  high- water  mark,  was  given  to  the 
upland  proprietor,  and  this  rule  applies  to 
such  portions  of  our  shore  as  have  been  ceded 
from  Massachusetts.  This  right  of  the  state 
is  held,  however,  by  virtue  of  Us  sovereignty, 
and  in  trust  for  all  the  inhabitants, — not  as 
a  private  proprietor.  The  public  rights  se- 
cured by  this  trust  are  the  rights  of  passage, 
of  navigation,  and  of  fishery,  and  these  rights 
extend,  even  in  Massachusetts,  to  all  fand 
below  high -water  mark,  unless  it  has  been 
so  used,  built  upon,  or  occupied  as  to  prevent 
the  passage  of  boats,  and  the  natural  ebb  and 
flow  of  the  tide.  Weston  v.  Sampson,  8  Cush. 
847,  54  Am.  Dec  764 ;  Moulton  v.  Libbey,  87 


Nora.— Upon  the  question  of  the.  rlffht  of  the 
-owner  of  land  boundlDg  on  tide  water  to  control 
the  shore  below  hlgh-waier  mark,  see  authorities 
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collected  in  notes  to  Miller  v.  Mendeohall  (Minn.) 
8  li.  H.  A.  89,  and  Elseubaoh  v.  Hatfield  (Wash. )  U 
L.B.A.6a2. 
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Me.  472,  59  Am.  Dec.  67 ;  Packard  v.  Ryder, 
144  Mass.  440,  59  Am.  Hep.  101.  The  es- 
tabliahment  of  a  harbor  line  permits  the  ri- 
parian owner  to  carry  the  upland  or  high- 
water  mark  out  a  certain  distance  from  the 
natural  shore.  Actual  extension  of  the  up- 
land to  the  new  line  extinguishes  all  public 
riffhts  within  it.  The  land  which  was  form- 
erly shore  becomes  upland,  and,  while  the 
rights  to  shore  and  upland  are  not  chan/^, 
they  are  carried  further  out  into  the  tidal 
stream  or  sea.  Engs  v.  Peekham,  11  R.  I. 
234;  Prondmee  Stsam- Engine  Oo,  t.  Pnm- 
denee  d  8,  8,  8.  Oo,  12  R.  I.  848,  855,  84 
Am.  Rep.  652.  Until  actual  filling  out,  the 
public  rights  exist  as  before.  Oerhard  v. 
Seekank  RiDer  Bridge  Oomrs.  15  R.  I.  884. 
8hell fisheries  are  public  rights  which  may 
be  regulated  for  the  public  irood  (8tats  ▼. 
Caegens,  2  R.  I.  561 ;  State  v.  li/edbury,  8  R. 
I.  188 ;  Ifew  England  Oyster  Oo.  ▼.  McQarvey, 


12  R.  L  892), as  may  also  the  rights  of  navi* 
gation.     In  the  absence  of  any  express  re- 
striction, any  inhabitant  may  take  shell fislk 
anywhere  in  the  waters  of  the  state,  and  oa 
the  shores  below  high- water  mark  as  it  ex- 
ists from  time  to  time.    In  doing  so,  he  may 
disturb  the  soil,  and  dig  up  the  grass  or  sedge, 
if  necessary.     The  public  right  of  fishery  ia 
paramount  to  the  private  rieht  to  cut  grafl» 
or  sedge.     Bagott  v.  Orr,  2  Bos.  &  P.  472; 
Parker  ▼.  Cutler  MiU  Dam  Co,  20  Me.  858, 
87  Am.  Dec.  56 ;  Peek  y.  Loekttood^  5  Day. 
22 ;  Lakeman  v.  Burnham,  7  Gray,  487 ;  Proc- 
tor v.  WeUe,  108  Mass.  216 ;  and  other  Massa- 
chusetts cases  cited  above. 

The  instructions  of  the  Judge  before  whon^ 
the  case  was  tried  were  erroneous  in  affirm- 
ing that  it  was  a  trespass  in  the  defendant 
to  disturb  the  plaintiff's  thatch  in  digging 
clams. 

A  new  trial  must  be  granted^ 
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!•  Sunday  emimot  be  exdvded  frcMB  tb0 
eompntartioift  of  the  thirty  days  after 
motion  for  rebeariDjT  before  flliog  an  applicatioa 

'  for  a  writ  of  error,  although  it  is  the  thirtieth  day 
and  the  olerk  is  not  bound  to  file  the  application 
on  that  day,  since  be  may  lawfully  do  so. 

2*  The  riffht  to  file  papers  on  Sunday 

during  the  progress  of  a  suit  is  clearly  implied  by 
Bev.  Stat.  art.  1184.  prohibiting  the  oommenoe- 
I  ment  of  suits  on  that  day  or  the  issue  of  prooeas, 
with  certain  exceptions. 

8*  An  application  I6r  a  writ  of  error'  is 
snfllciently  Hied  on  Sunday  when  the 
clerk  received  It  on  that  day,  but,  being  doubtful 
as  to  his  power  to  file  it,  merely  noted  the  fact 
and  date  of  its  receipt,  and  upon  the  next  day 
marked  it  filed. 

(December  9,  ISnSw) 

APPLICATION  for  a  writ  of  error  to  the 
Court  of  Civil  Appeals,  Second  Supreme 
Judicial  District,  to  review  a  judgment  affirm- 
ing a  judgment  of  the  District  Court  for 
Hardeman  County  in  favor  of  plaintiffs  in  an 
action  brought  to  recover  the  amount  alleged 
to  be  due  oo  a  policy  of  fire  insurance.  Writ 
Ttfuned, 

The  case  sufficiently  appears  in  the  opinions. 

An  application  for  a  writ  of  error  having 
been  filed  in  this  case  and  a  motion  to  dismiss 
the  application  having  been  made,  Oaines« 
Cb.  J.,  on  November  21,  1895,  delivered  the 
following  opinion: 

In  this  case  the  motion  for  a  rehearing  was 

NOTB.— For  no^  on  extension  of  time  when  last 
day  falls  on  Sunday,  see  Brown  v.  Vailes  (Colo.)  14 
L.  R.  A.  120. 
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overruled  In  the  court  of  civil  appeals  on  the 
18th  day  of  October,  1895,  and  on  the  17th  day 
of  November  the  application  for  a  writ  of  error 
was  delivered  to  the  clerk  of  that  coart,  who 
noted  upon  It  the  fact  and  date  of  its  delivery, 
retained  it  in  bis  custody,  and  marked  it 
*<  Filed"  on  the  18th.  The  17th  of  November 
was  the  thirtieth  day  after  the  motion  for  a 
rehesring  was  overruled,  and  was  Sunday. 
The  parties  adversely  interested  in  the  proceed- 
ing have  met  the  application  in /imtiM  \xj  pre- 
senting a  motion  to  dismiss.  If  the  applica- 
tion was  not  filed  in  time,  it  is  the  duty  of 
the  court  to  dismiss  it  without  a  motion. 
The  precise  question  presented  has  not  been 
passed  upon  in  this  court,  and  we  therefore 
mvite  written  arguments  or  citations  of  author- 
ities from  counsel  for  the  respective  parties 
upon  the  point  or  points  presented.  Was  the 
filing  on  Monday,  the  18ih,  too  late?  If  80» 
was  the  delivery  to  the  clerk  on  the  Sunday,, 
the  17th,  of  any  effect?  The  clerk  will  notify 
counsel,  and  action  upon  the  application 
will  be  suspended  until  the  8d  day  of  Decem- 
ber, next. 

Meeere.  Morfcftn  ft  Thompson,  A.  Q» 
Walker*  and  D.  E.  Decker  for  applicant. 

Mr,  Barton  P.  Eabank,  wnlra, 

Oaines*  Gh.  J.,  delivered  the  opinion  of 

the  court : 

Counsel  for  the  respective  parties  in  this 
case,  in  response  to  the  re<)uest  of  the  court 
made  at  a  former  day  of  this  term,  have  filed 
written  arguments  upon  the  questions  to 
which  their  attention  was  then  called,  and 
have  materially  diminished  the  labors  of  the 
court. 

Upon  the  first  question,  our  conclusion  ia 
that  Sunday,  although  the  thirtieth  day  from 
that  on  which  the  ^motion  for  a  rehearing 
was  overruled  by  the  court  of  civil  appeala 
(82  S.  W.  Rep.  844),  cannot  be  excluded 
from  the  computation.     Such  la  the  general 


im. 
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rale,  altliou^h  there  are  some  conflicting 
decisions.  Ii  was  adopted  by  this  court, 
after  a  careful  consideration,  in  Burr  v. 
Lneii,  6  Tcz.  76,  and  we  have  found  no  case 
in  this  court  which  modifies  that  decision. 
Where  the  time  allowed  for  doing  an  aCt  is 
very  short,  it  is  usual  to  exclude  a  Sunday. 
The  principle  would  seem  to  be  that,  when 
but  a  few  days  are  allowed  in  which  to  do 
the  act,  it  is  not  to  be  presumed  that  the 
legislature  intended  further  to  abbreviate 
it,  in  effect,  by  including  a  day  ordinarily 
observed  as  a  day  of  cessation  from  all  ordi- 
nary business.  For  example,  where  two 
days  are  designated,  it  is  not  reasonable  to 
hold  that  it  wafl  the  purpose  to  include  a 
Sunday,  when  the  practical  effect  of  the  rul- 
ing would  be  to  reduce  the  time  to  one  day 
only.  But,  where  weeks  are  included  in  the 
time  allowed,  the  reason  does  not  apply. 
Sunday  at  common  law  is  diei  nanjuridusus. 
Stoan  V.  Broome,  1  W.  Bl.  496,  526.  When 
the  point  was  first  raised  in  the  case  cited, 
Lora  Mansfield  was  evidently  in  sreat  doubt 
whether  a  court  could  not  renoer  a  valid 
judgment  upon  a  Sunday,  but,  after  full  con- 
sideration, the  question  was  resolved  in  the 
negative.  That  a  judgment  rendered  on  that 
day  is  void  may  now  be  regarded  as  settled 
law.  It  was  so  held  by  the  court  of  appeals 
in  Shearman  v.  StaU,  1  Tex.  App.  215.  But 
it  was  also  recognized  that,  while  a  judgment 
could  not  be  pronounced,  a  verdict  might  be 
returned  on  Sunday.  See  also  HoghtdUng  v. 
(Mom,  15  Johns.  118.  A  distinction  is  made 
between  judicial  acts  and  those  of  a  minis- 
terial character,  and  it  seems  to  be  generally 
held  that,  in  the  absence  of  a  statute,  minis- 
terial acts  performed  on  Sunday  are  valid. 
The  service  of  process  on  Sundav  was  for- 
bidden by  the  statute  of  20  Car.  II. ,  and  we 
think  that  the  English  cases  which  hold  the 
ministerial  acts  of  officers  of  the  court  void 
because  performed  on  Sunday  are  referable  to 
that  act.  Expressions  of  opinions  may  be 
found  in  the  lN)oks  to  the  effect  that  the  stat- 
ute was  merely  declaratorv  of  the  common 
law.  Earl  V  decisions  of  the  courts  at  West- 
minster hold  to  the  contrary.  MdckaUey*s 
Case,  9  Coke,  666/  Bedoe  v.  Alpe,  W.  Jones, 
156 ;  Svan  v.  Broome,  eupra.  See  also  SayUa 
V.  Smith,  12  Wend.  59,  27  Am.  Dec.  117. 
But  we  have  not  found  it  neoessarv  to  deter- 
mine that  question.  In  1846  our  legislature 
provided  that  '*no  civil  suit  shall  be  insti- 
tuted, nor  shall  any  process  be  had  on  Sun- 
days, except  in  cases  of  attachment  or  se- 
questration." Pasch.  Dig.  art.  14^4.  The 
Bubsiance  of  this  provision  is  found  in  article 
1184  of  the  Revised  Statutes,  which  reads  as 
folio wa :  **  No  civil  suit  shall  be  commenced, 
nor  shall  any  process  be  issued  or  served,  on 
Sunday  or  any  legal  holiday,  except  in  cases 
of  injunction,  attachment,  or  sequestration. ** 
The  prohibition  against  the  flliue  of  a  peti- 
tion (which  is  the  commencement  of  a  suit 
under  our  law),  and  against  the  issue  and 
service  of  process,  clearly  implies  that  the 
iiling  of  papers  during  the  progress  of  the  suit 
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was  to  be  allowed.  See  Boueton,  B.  ift  W. 
T,  R  Go.  V.  Harding,  63  Tex.  162 ;  Crabtree 
V.  Whiteeelle,  65  Tex.  111.  The  statute  does 
not  refer  to  judicial  acta,  and  they  are  left 
as  at  common  law.  The  filing  of  an  applica- 
tion for  a  writ  of  error  in  the  court  of  civil 
appeals  is  the  continuation  of  a  suit  and  not 
its  commencement.  In  Bedce  v.  Alpe,  cited 
above,  the  information  was  filed  on  a  Sun- 
day,and  it  was  held  that  the  filing  was  valid. 
We  conclude  from  these  considerations,  that 
an  application  for  a  writ  of  error  may  be  law- 
fully filed  on  a  Sundav,  but  do  not  bold  that 
the  clerk  is  bound  to  ao  an  oflScial  act  of  that 
character  on  that  day.  We  think  he  may  law- 
fully refuse  to  act  when  a  paper  is  tendered 
to  him  to  be  placed  upon  the  file,  but  that, 
if  he  does  act,  his  act  is  valid.  Sunday  being 
regarded  by  our  people  generally  as  a  day  of 
rest,  and  by  many  as  a  day  of  religious  ob- 
servance, in  our  opinion,  save  in  exceptional 
cases,  the  officers  of  the  court  are  not  required 
to  perform  any  official  functions  on  such  a 
day ;  and  it  is  their  privilege  to  refuse  their 
performance  should  thev  elect  to  do  so.  We 
may  imagine  cases  in  which  it  may  be  proper 
to  hold  that  a  ministerial  duty  performed  on 
a  Sunday  would  be  voidable,  if  not  void; 
such,  for  example,  as  a  sale  bv  a  sheriff  of 

E>rsonal  property  under  ludicial  process, 
ut,  should  it  be  so  held  in  resard  to  such 
a  sale,  we  think  the  ruling  would  rest  upon 
the  ground  that  it  would  be  unjust  to  the  de- 
fendant in  execution  that  his  property  should 
be  sold  on  a  day  which  is  usuallv  devoted  to 
a  cessation  of  business,  and  on  which  the  con- 
scientious scruples  of  many  persons  would 
forbid  their  attendance  upon  and  bidding  ai 
the  sale.    But  see  SayUe  v.  Smith,  iupra. 

It  follows  from  what  we  have  said  that  we 
think  the  file  mark  put  upon  the  paper  oa 
Monday  was  too  late ;  and  it  remains,  there- 
fore, to  consider  the  effect  of  the  clerk's  in- 
dorsement as  to  its  receipt  upon  Sunday.  The 
just  inference  from  the  indorsement  is  that 
the  application  was  delivered  to  the  clerk  for 
the  purpose  of  filing  it,  and  that  tlie  clerk 
received  it,  but.  beinff  doubtful  as  to  his 
power  to  place  it  upon  the  file  upon  that  day, 
noted  the  fact  and  date  of  its  receipt,  and 
marked  it  **  Filed''  upon  the  next  day.  Where 
a  paper  is  deposited  with  the  clerk  of  a  court 
for  the  purpose  of  making  it  a  part  of  the 
records  in  the  case,  it  is  filed.  The  evidence 
which  is  looked  to  by  the  court  in  determin- 
ing whether  the  paper  has  been  filed  or  not 
is  the  clerk's  indorsement  of  the  fact  upon 
the  paper  itself.  The  form  of  that  indorse- 
ment is  usually  the  word  ** Filed,"  with  the 
date.  We  think,  however,  if  the  indorsement 
shows  the  fact  in  other  words,  it  is  sufficient. 

We  conclude  that  the  application  was  law- 
fully filed  on  Sunday,  and  that  the  clerk's 
indorsement  is  evidence  of  the  fact  of  Its 
filing,  and  therefore  Uiat  we  have  jurisdiction 
of  the  application ;  but,  having  examined 
it,  we  also  conclude  that  it  shows  no  error» 
and  it  is  therefore  rtfueuL 
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iiii  inoorponkted  aoeial  elub  Is  not  «ii^ 
tfa^ed  in  the  bustneM  of  aellliii^  lni€»z- 
Uftkf*^^  liqaors  within  the  meaning  of  Say  les^s 
Glv.  8tat.  (Tex.)  art.  asSBo,  impoainfr  an  ocoupa- 
tlon  tax  on  each  business,  where  the  olub  does 
not  sell  liquoiB  for  proflt,and  sells  them  only  to  its 
members. 
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aUESTIONS  certified  by  Ihe  Court  of  Civil 
Appeals,  Third  Supreme  Judicial  District, 
for  the  opinion  of  tbe  Supreme  Court,  which 
arose  upon  an  appeal  by  the  State  from  a 
judgment  of  the  District  Court  for  Travis 
County  in  favor  of  defendant  in  an  action 
brought  to  enforce  payment  of  the  license  tax 
alleged  to  be  due  from  defendant  for  selling 
intoxicatin/r  liquors.  Affirmant  advided. 
The  facts  are  stated  in  the  opinion. 
J/es«r«.  H.  M.  Craao,  Attorney  General, 
and  H.  P.  Brown,  Assistant  Attorney  Gen- 
eral, for  appellant: 

An  incorporated  club  organized  for  social 
and  other  purposes,  that  continuously  from 
time  to  time  purchases  in  bulk  spirituous,  vi- 
nous, and  malt  liquors,  and  medicated  bitters, 
and  through  its  authorized  agent  and  employee 
retails  the  same  to  its  members  only,  without 
regard  to  profit,  in  quantities  less  than  one 
quart,  at  an  agreed  price  per  drink,  which 
each  member  pays  accordins  to  the  quantity 
be  calls  for  and  consumes,  is  liable  to  tbe  pay- 
ment of  the  annual  tax  imposed  and  levied  by 
virtue  of  the  act  of  the  legislature  of  this  state, 
passed  on  the  4th  day  of  April,  1881. 

Sayles's  (Tex.)  Civ.  Stat,  art  822«a,  S§  1-8; 
United  States  v.  Wittig,  3  Low.  Dec.  466;  P^ 
fll0  V.  Soule,  74  Mich.  250, 2  L.  K.  A.  494;  State 
Y.Neii,  108  N.  C.  787,  12  L.  R.  A.  412:  StaU 
V.  Loekyear,  95  N.  C.  688,  69  Am.  Rep.  287; 
BtaU  V.  H<yracek,  41  Kan.  87,  8  L.  R.  A.  687; 
State  V.  TindaU,  40  Mo.  App.  271;  StaU  v. 
Eisex  Club,  53 N.  J.  L.  99;  People  v.  Andrews, 
116  N.  Y.  427. 6  L.  R.  A.  128;  Martin  v.  I^te, 
59  Ala.  84;  Mamtont  v.  State,  48  Ind.  21 ;  Ches- 
apeake  Club  v.  StaU,  68  Md.  446;  StaU  v.  Eae- 
tan  Social,  L:  db  M.  Club,  78  Md.  97,  10 
L.  R.  A.  64;  StaU  v.  Mercer,  82  Iowa,  405; 
Riekart  v.  PeopU,  79  III.  85;  StaU  v.  TindaU, 
40  Mo.  App.  271;  PeopU  v.  Luhre,  7  Misc.  508; 
Com,  V.  Tierney,  148  Pa.  652;  Nogalee  Gub  v. 
State,  69  Miss.  218;  Com,  v.  Steffner,  2  Pa. 
Dist.  R.  152;  PeopU  v.SineU,  84N.Y,  S.  R.  898; 
piopU  V.  Bradley.  83  N.  Y.  S.  R.  562;  Com.  v. 
Joeobe,  162  Mass.  276. 

Article  8226a,  being  applicable  to'all  persons 
or  corporations  engaged  or  engaging  in  the 
business  of  selling  spirituous^  vinous,  and  malt 
liquors,  etc.,  in  quantities  less  than  one  quart, 
and  such  liquors  having  been  sold  by  said 
Austin  Club  within  the  quaniiiy  prescribed  by 
statute,  and  said  corporation  or  its  agents  hav- 

NOTB.— See,  io  conoeotion  with  the  above  case, 
that  of  State  v.  St.  Louis  Club  (Mo.)  26  L.  R.  A.  673. 
and  other  cases  cited  infooUwU  thereto. 
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in/r  made  a  business  of  so  selling  such  liquors* 
the  sales  constituted  the  business  of  selling, 
and  was  in  violation  of  law. 

Barden  v.  Montana  Club,  10  Mont.  880. 11 
L.  Q.  A.  593. 

Though  the  Austin  Club  may  have  been  In- 
corporated for  other  purposes,  and  its  main 
business  was  tbe  advancement  and  promotion 
of  other  objects,  yet  if,  as  an  incident  to  such 
other  business,  it  also  engaged  in  the  sale  of 
spirituous,  vinous,  and  malt  liquors,  it  was 
guilty  of  a  violation  of  the  statute,  and  liable  to 
the  payment  of  the  taxes  sued  for  in  this  case. 

La  NorrisY.  StaU,  18  Tex.  App.  84,  44  Am. 
Rep.  699.  ^ 

Mesire,  J.  L.  Peeler  and  Fieker  m 
Townes*  for  appellee: 

A  dub  organized  and  maintained  for  social 
purposes  onlv,  and  not  with  the  view  of  con- 
ducting the  business  of  a  vendor  of  liquors  for 
profit,  is  not  subject  to  a  state  license  tax;  and 
such  a  club  is  not  within  the  law  requiring  a 
license  to  be  paid  before  liquors  dispensed  for 
a  price  paid  by  members  can  be  distributed  to 
and  among  them.  The  purpose  of  the  legis- 
lature was  to  regulate  the  dealing  in  liquors  as 
an  occupation  or  business,  and  to  require  a 
license  to  vendors  of  liquor  only  when*  tbe  sel- 
line  is  engaged  In  as  an  occupation  or  business 
followed  as  a  means  of  or  with  a  view  to  profit. 

Sayles's  (Tex.)  Civ.  Stat,  art  8228a/  Crim. 
Code,  art.  110;.  Koenig  v.  State  (Tex.)  26  S. 
W.  Rep.  885;  StaU  v.  St.  Louie  Club,  125  Mo. 
808,  26  L.  R.  A.  578;  Tennese^  Club  v.  Dufyer, 
11  Lea,  462.  47  Am.  Rep.  298;  Seim  v.  StaU, 
56  Md.  566,  89  Am.  Rep.  419;  Graff  y.  Beans. 


L.  R.  8  Q.  B.  Div.  878;  Com.  v.  Pomphret.  187 
Mass.  564,  50  Am.  Rep.  840;  Piedmont  Club  v. 
Com.  87  Va.  540;  Barden  v.  Montana  Club,  10 
Mont.  880,  11  L.  R  A.  598;  StoUY.  McMaster, 
85  S.  C.  1;  Stanc{ford  v.  State,  16  Tex.  App. 
881;  WiUiams  v.  StaU,  28  Tex.  App.  499. 

Brown*  J.,  delivered  the  opinion  of  the 
court : 

The  court  of  civil  appeals  of  the  third  su- 
preme Judicial  district  certified  to  this  court 
the  following  statement  and  question : 

•*0n  September  21,  1898,  the  state  of  Texas 
brought  this  suit  to  recover  $1,200.  alleged 
to  be  due  from  the  Austin  Club,  a  corpora- 
tion, as  occupation  taxes  for  continuously 
engaging  in  the  business  of  selling  spiritu- 
ous, vinous,  and  malt  liquors,  and  medicated 
bitters,  in  quantities  less  than  one  quart, 
from  December  27,  1889,  up  to  the  date  the 
petition  was  filed.  The  pleadings,  evidence, 
and  assignments  of  error  raise  the  question 
herein  certified.  The  trial  court's  findings 
of  facts  consist  of  an  agreed  statement  of  the 
facts  upon  which  the  case  was  there,  and  is 
here,  submitted.  Said  statement  is  aa  fol- 
lows  I 

" '  It  is  agreed  by  and  between  the  parties 
hereto,  the  state  of  Texas  acting  by  and 
through  her  district  attorney,  A.  S.  Burleson, 
and  the  Austin  Club,  acting  by  and  through 
its  attorneys  of  record,  John  L.  Peeler,  Esq., 
and  Messrs.  Fisher  A  Townes,  that  this  cause 
shall  be  submitted  to  the  court  for  its  deter- 
mination  upon  the  following  agreed  state- 
ment of  facts:'  The  Austin  Club  is  a  cor- 
poration created  under  the  laws  of  the  state 
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of  Texas,  the  charter  of  which  is,  in  sab- 
stance,  as  stated  below,  except  where  it  is 
copied.  Article  1  provides  that  James  R. 
Jolmson,  Lewis  Hancock,  A.  P.  Wooldridge, 
Vf.  H.  Tobin,  E.  Saunders,  John  Orr,  and 
M.  D.  Mather,  and  their  associates,  are  to  con- 
stitute the  bod7  politic  known  as  the  '  Austin 
Club,'  with  we  usual  powers  of  contracting 
and  being  contracted  with,  suing  and  being 
sued,  and  the  right  to  purchase  and  hold  real, 
personal,  and  mixed  property,  to  have  a  seal, 
and  exist  for  a  term  of  fifty  years.  Section 
2  of  the  charter  is  as  follows:  'Sec.  2.  The 
purpose  and  objects  of  this  corporation  are  the 
encouragement  of  social  intercourse  among  its 
members,  the  support  of  literanr  undertakings 
and  cultivation  of  1  iterature,  the  maintenance 
of  a  library  and  reading  room,  and  the  pro- 
motion of  fine  arts. '  Section  8  provides  that 
the  business  shall  be  transacted  in  the  city  of 
Austin,  and  that  it  shall  be  under  the  control 
of  a  board  of  eleven  directors,  to  be  elected 
at  the  annual  meetings  of  the  members,  to  be 
held  on  the  first  Tuesday  in  January  of  each 
vear.  It  provides  for  the  filling  of  vacancies 
In  the  board,  and  names  the  directors  for  the 
first  year.  Section  4  provides  that  there  shall 
be  no  capital  stock,  the  funds  of  the  club  to 
be  made  up  of  initiation  fees  and  monthly 
dues.  The  charter  was  duly  executed  and 
filed  in  accordance  with  law,  and  the  corpo- 
ration organized  thereunder.  *  Second.  That, 
since  the  date  of  the  incorporation  of  said 
club,  it  has  from  time  to  time  purchased,  in 
bulk,  spirituous  liquors  and  medicated  bit- 
ters, and,  through  its  authorized  agent  and 
employee,  retailed  same  to  its  members  in 
quantities  less  than  one  quart,  and  at  an 
agreed  price  per  drink,  and  has  continuously 
so  done  to  this  day.  Third.  That  each  mem- 
ber, of  said  club  pays  for  the  quantity  of 
spirituous  liquors,  etc., he  calls  for  and  con- 
sumes. Fourth.  That  onlv  members  of  said 
club  are  permitted  to  purchase,  in  any  quan- 
tity, from  said  club,  spirituous,  vinous,  and 
malt  liquors,  etc.  Fifth.  That  said  club  is 
carrying  on  its  business  and  is  domiciled  in 
the  second  story  of  a  building  situated  on  lot 
No.  1,  in  block  No.  84,  in  Austin.  Travis 
county,  Tex.,  and  is  using,  in  connection 
therewith,  the  following  stock,  fixtures,  and 
personal  property :  two  billiard  tables  and 
one  pool  table,  and  billiard  racks,  cues, 
and  balls  therefor ;  one  oak  sideboard ;  seven 
oak  tables;  two  oak  desks;  ten  upholstered 
chairs,  and  two  upholstered  sofas ;  thirty  six 
chairs  in  billiard  room  and  reading  rooms; 
three  carpets,  and  bar  glasses,  fixtures,  etc. 
Sixth.  That  said  club  has  not  paid  to  the 
collector  of  taxes  of  Travis  county,  for  the 
state  of  Texas,  the  annual  tax  levied  on  every 
person  engaged  in  selling  spirituous  liquors, 
etc.,  in  quantities  less  than  a  quart. — $800 
for  the  year  ending  December  27,  1890,  nor 
$300  for  the  year  ending  December  27,  1891, 
nor  $300  for  the  year  ending  December  27, 
1892.  nor  $300  for  the  year  endlne  December 
27,  1893,— nor  any  part  thereor  Seventh. 
That  said  club  has  continuously,  since  its  in- 
corporation, paid  internal  revenue  license  to 
the  United  States  as  liquor  dealers.  Eighth. 
That  said  club  does  not  sell  spirituous  li- 
quors, etc.,  for  profit, and  that  the  money  ar is- 

30  U  a  A. 


ing  from  sales  of  spirituous  liquors,  etc,  to 
members  is  placed  in  the  treasury  of  the 
club,  and  is  only  used  for  the  expenses  of  the 
club,  and  replenishing  the  stock  of  liquors, 
etc.  Ninth.  That  said  club  is  now  in  debt 
about  $1,000,  which  is  the  excess  of  expense 
over  the  revenues  derived  from  the  sales  of 
liquors,  etc,  dues,  and  initiation  fees,  re- 
ceived since  its  organization.  Tenth.  That 
said  club  numbers  100  members.  Eleventh. 
That  said  club  sells  only  the  finest  imported 
whiskies,  and  the  price  charged  therefor  is 
25  cents  for  two  drinks;  and  beer  it  sells  in 
bottles,  for  15  cents  per  pint  and  25  cents  per 
quart  Twelfth.  That^said  club  keeps  on 
hand,  for  use  of  its  members,  the  latest  and 
most  advanced  literaiy  periodicals  and  maga- 
zines. Thirteenth.  That  its  by-laws,  and 
rules  for  its  regulation,  are  as  follows. '  " 

The  association  adopted  by-laws,  of  which 
we  will  make  extracts,  substantially,  and  by 
quotation,  where  necessary,  of  so  much  as 
are  material  to  the  question  certified  for  our 
decision.  The  first  article  of  the  by-laws 
states  the  purpose  of  the  corporation  to  be  the 
same  as  that  stated  in  the  charter.  Article 
3  of  the  by-laws  provides  for  the  membership 
of  the  club, — in  substance,  that  such  mem- 
bership is  not  to  be  limited ;  each  member  is 
to  be  elected  by  the  board  of  directors  by 
ballot, — then  proceeds  to  prescribe  the  quali- 
fications of  the  members,  and  the  method  of 
proposing  candidates  and  acting  upon  such 
application.  Article  4  of  the  by-laws  fixes 
the  entrance  and  initiation  fee  at  $25,  and 
the  annual  subscription  for  all  members  at 
$80,  payable  monthly,  in  advance,  on  the 
1st  of  each  month.  Article  7  makes  it  the 
duty  of  the  president  of  the  club,  on  the  first 
day  of  each  Quarter,  to  appoint  three  mem- 
bers of  the  ooard  of  directors,  called  the 
**  house  committee, "  whose  duty  it  is  to  ex- 
ercise control  and  supervision,  'in  the  broad- 
est sense  of  these  terms,"  over  the  manage- 
ment and  conduct  of  the  clubhouse.  Article 
8  is  in  these  words :  **  Nonresidents  of  Travis 
county  may  be  admitted  as  contributing  mem- 
bers upon  the  payment,  in  advance,  of  the 
initiation  fee  provided  for  members:  pro- 
vided, that  t^ey  shall  be  nroposed  and  elected 
in  accordance  with  articfe  3.  Such  contrib- 
utini;  members  shall  be  entitled  to  all  the 
privileges  accorded  to  regular  members,  ex- 
cept that  of  voting  and  holding  otBce, "  Ar- 
ticle 9  permits  any  member  to  introduce,  on 
his  own  responsibility,  a  stranger,  who  does 
not  live  in  the  limits  of  Travis  county,  and 
is  not  engaged  in  business  therein,  for  a  pe- 
riod of  one  week,  under  certain  regulations, 
and  contains  this  provision :  **  In  event  of 
strangers  so  invited  failing  to  settle  their  ac- 
counts, the  member  introducing  them  shall 
become  liable  for  the  amount  of  their  indebt- 
edness. " 

Under  authority  conferred  by  the  by-laws, 
rules  were  adopted  for  the  government  of  the 
cl  ub.  Rule  2  author!  zes  ana  directs  the  house 
committee  to  make  all  purchases  or  direct 
the  same,  to  regulate  the  prices  to  be  charged 
for  all  articles  served  by  the  club,  report  to 
the  secretary  the  names  of  members  who  may 
be  in  arrears,  etc.  Rule  4  permits  strangers, 
not  residing  or  engaged  in  business  in  Travis 
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oounty,  to  be  introduced  as  TiBitors,  and 
makes  the  members  introdaciag  any  visitors 
responsible  for  their  deportment  and  for  any 
debts  contracted  bv  them.  No  person  resid- 
ing or  engaged  in  business  in  Travis  county, 
not  a  member  of  the  club,  would  be  permit- 
ted to  visit  the  club.  Kule  6  of  the  club  is 
as  follows:  "The  club  shall  be  open  at  8 
o'clock  A.  H.,  and  shall  be  closed  against 
the  admission  of  members  at  2  o'clock  a.  m. 
The  lights  shall  be  turned  off,  and  the  club- 
house closed,  at  2  o'clock  a.  m.  every  night. " 
Rule  16  is  as  follows:  ''No  supplies  fur- 
nished by  the  club  shall  be  sold  on  credit. 
Supplies  shall  be  paid  for  at  the  time  of  re- 
ceipt, in  such  manner  as  the  house  committee 
shall  from  time  to  time  direct." 

**  The  statute  under  which  the  state  claims 
that  the  Austin  Club  is  subject  to  an  occu- 
pation tax  reads  as  follows :  '  Hereafter  there 
shall  be  levied  upon  and- collected  from  any 
person,  firm,  or  association  of  persons  en- 
gaged in  the  business  of  selling  spirituous, 
vinous,  or  malt  liquors,  or  medicated  bitters, 
an  annual  tax  upon  every  such  occupation 
or  separate  establishment,  as  follows :  For 
selling  spirituous,  vinous,  or  malt  liquors, 
or  medicated  bitters,  in  quantities  of  less 
than  one  quart,  $800.'  Sayles's  (Tex.)  Civ. 
Stat.  art.  8226a. 

*'The  material  and  controlling  question  in 
the  case  is  this:  Under  the  agreed  facts  as 
above  set  out  was  the  Austin  Club  engaged 
in  the  business  of  sellinK  spirituous,  vinous, 
and  malt  liquors,  and  medicated  bitters, 
within  the  meaning  of  the  statute?  That 
question  the  court  of  civil  appeals  for  the 
tnird  district  has  decided  to  certify,  and  it 
is  hereby  certified,  to  the  supreme  court  for 
decision. " 

In  addition  to  the  article  of  the  Revised 
Statutes  quoted  by  the  court  in  its  submis- 
sion of  the  question  certified,  we  call  atten- 
tion to  section  4  of  that  article,  which  re- 
quires all  persons  desiring  to  engage  in  the 
sale  of  spirituous,  vinous,  or  malt  liquors 
to  give  bond,  among  the  conditions  of  which 
are  the  following:  That  **he  shall  keep  an 
open,  quiet,  and  orderly  house  or  place  for 
the  sale  of  spirituous,  vinous,  or  malt  liquors, 
or  medicated  bitters  capable  of  producing 
intoxication.**  In  the  same  section,  ''open 
house**  is  defined  ns  follows :  "  An  open  house 
within  the  meaning  of  this  act  is  one  in 
which  no  screen  or  other  device  is  used  or 
placed,  either  inside  or  outside  of  such  house 
or  place  of.  business,  for  the  purpose  of  or 
that  will  obstruct  the  view  through  the  open 
door  or  place  of  entrance  into  any  such  house 
or  place  where  intoxicatiug  liquors  are  sold 
in  Quantities  less  than  a  quart.**  The  same 
section  defines  "quiet  house**  in  this  lan- 
guage :  "  A  quiet  house  or  place  of  business 
within  the  meaning  of  this  act  is  one  in 
which  no  music,  loud  and  boisterous  talk- 
ing, yelling,  or  indecent  or  vulgar  language 
is  allowed,  used,  or  practiced, 'or  any  other 
things  calculated  to  disturb  or  annoy  per- 
sons residing  or  doing  business  in  the  vicin- 
ity of  such  house  or  place  of  business,  or 
those  passing  along  the  streets  or  public  high- 
way. "  The  8th  section  of  the  same  article 
provides :    "The  license  required  by  this  act 
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shall  be  poated  in  some  obospicuous  place 
in  the  house  where  the  business  or  oocnpa- 
tion  for  which  'such  license  is  neceasai^  is 
carried  on ;  and  for  a  failure  to  so  oonspico- 
ously  post  such  license  at  or  in  such  place 
of  business,  any  person  or  any  member  of 
any  firm  or  association  of  persons  so  failing 
shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  fined  in  anysiim 
not  to  exceed  $25 ;  and  each  day  of  such  fail- 
ure to  so  conspicuously  poet  such  lioenM 
shall  constitute  a  separate  offense.  **  Sections 
9  and  10  of  the  said  article  appl^  particalarly 
to  persons  engaged  as  retail  liquor  dealers* 
under  the  license  required  by  the  law. 

The  question  presented  is :  Was  the  Aus- 
tin Club,  in  dispensinir,  to  its  membeis  and 
their  guests,  liquors.  In  the  manner  stated, 
engaged  in  the  "business  of  selling  spirit- 
uous, vinous,  or  malt  liquors,**  within  the 
meaning  and  intent  of  article  8226a,  as  above 
quoted? 

In  the  cases  of  WiUiams  v.  8taU,  28  Tex. 
App  499,  and  Standfard  v.  State,  16  Tex. 
App.  881.  the  prosecutions  were  based  npoo 
article  110  of  the  Penal  Code  of  this  state, 
which  is  in  the  following  language:  "Any 
person  who  shall  pursue  or  follow  any  oc- 
cupation, calling,  or  profession,  or  do  any 
act  taxed  by  law,  without  first  obtaining  a 
license  therefor,  shall  be  fined  in  any  sum 
not  less  than  the  amount  ot  the  taxes  so  due, 
and  not  more  than  double  that  sum. "  In  the 
cases  cited  above,  the  court  defined  the  word 
"occupation**  as  follows:  "•Occupation,' 
as  us^  in  this  statute,  and  as  understood 
commonly,  would  signify  a  vocation,  call- 
ing, trade, — ^the  business  which  one  prin- 
cipally engages  in  to  procure  a  living  or  to 
obtain  wealth.  It  is  not  the  sale  of  liquor 
that  constitutes  the  offense.  It  is  the  engag- 
ing in  the  business  of  selling  without  pay- 
ing the  occupation  tax.  It  does  not  require 
even  a  single  sale  to  constitute  the  offense, 
for  a. person  may  engage  in  the  buaineaa 
without  succeeding  in  it,  even  to  the  extent 
of  one  sale.  **  In  the  case  of  Koenig  v.  StaU 
(Tex.)  26  S.  W.  Rep.  885,  the  appellant  bad 
been  prosecuted  and  convicted  for  playing 
cards  in  a  clubroom  at  Cuero,  which  club 
was  organized  and  conducted  substantially 
under  the  same  rules  as  in  the  case  now  be- 
fore us.  The  indictment  charged  that  the 
game  was  played  with  cards  in  "a  house  for 
retailing  spirituous  liquors,"  and  the  court 
of  criminal  appeals,  in  an  able  and  exhaus- 
tive opinion  by  Presiding  Justice  Hurt,  held 
that  the  clubroom  was  not  "a  house  for  re- 
tailing spirituous  liquors,**  within  the  mean- 
ing of  the  statute.  In  announcing  the  con- 
clusion arrived  at  by  the  court,  the  learned 
judge  said  :  "We  are  of  opinion  that,  upon 
authority  and  reason,  it  must  be  held,  under 
the  facts  of  the  present  case,  the  transaction 
was  not  the  sale  of  the  liquor  in  the  way  of 
trade;  and  that  neitlicr  the  association,  its 
members,  nor  its  steward,  were  engaired  in 
the  occupation  of  selling  liquors.  If  this 
be  true,  was  the  clubroom  a  place  for  retail- 
ing liquors?  .  .  .  It  is  very  clear,  both 
from  the  decisions  we  have  cited,  and  our 
statutes,  that  the  club,  its  members,  or  stew- 
ard, are  not  engaged  in  the  occupation  of 
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«ol]lDft  liquors  In  quantitieB  leas  than  one 
'quart. "  In  the  case  before  us,  do  question 
is  made  as  to  this  being  a  device  to  evade 
the  law.  It  is  therefore  to  be  treated  as  a 
Jbona  fide  club,  formed  for  the  purposes  ex- 
pressed in  its  charter. 

The  question  as  to  whether  or  not  the 
transactions  of  dispensing  liquors  to  the  mem- 
bers and  guests,  as  in  this  instance,  consti- 
tuted sales  within  the  mcaninic  of  statutes 
prohibiting  such  sales,  has  been  the  subject 
of  much  judicial  investigation,  upon  which 
■there  is  a  great  conflict  of  authority ;  but 
that  question  is  not  involved  in  the  case  now 
presented  to  us,  and  we  refrain  from  dis- 
cussing it,  and  will  not  undertake  to  review 
the  many  authorities  bearing  upon  that  ques- 
tion cited  by  the  counsel  for  both  parties  in 
this  case.  Clubs  like  this  have  been  formed 
imd  maintained  in  many  of  the  states,  and  in 
some  of  them  the  (]|uestion  now  before  the 
<M>urt  has  been  adjudicated,  upon  which  there 
is  likewise  a  conflict  of  authority.  But  we 
believe  that  the  decided  weight  of  authority 
upon  this  question  supports  the  conclusion 
arrived  at  by  the  court  of  criminal  appeals 
in  the  case  of  Koenig  v.  State,  cited  above, 
to  the  extent  that  it  holds  that  the  club  was 
not  engaged  in  the  business  of  sell  ins  spirit- 
uous liquors.  Martin  v.  State,  59  Ala.  84 ; 
Piedmont  Club  v.  Com.  87  Ya.  640 ;  Tenneseee 
Club  V.  Dieyer,  11  Lea,  452,  47  Am.  Rep. 
208 ;  StaU  v.  Battan  Club,  45  La.  Ann.  585, 
20  L.  R.  A.  185 ;  Graff  v.  Evane,  L.  R.  8 
^.  B.  Div.  873.  It  has  been  held,  on  the 
•other  hand,  by  courts  of  eminent  ability, 
and  upon  strong  reasoning,  that  persons  su- 
rged in  like  business,  either  as  a  voluntary 
4iSHociation  or  as  a  corporation,  were  engaged 
in  the  business  of  selling  spirituous  liquors. 
UniUd  States  v.  Wittig,  2  Low.  Dec.  466, 
Ped.  Cas.  No.  16,748;  People  v.  Saule,  74 
Hich.  250,  2  L.  R.  A.  404 ;  State  T.  Baeon 
Club,  44  Mo.  App.  86. 

The  conditions  of  the  bond,  requirini^;  ob- 
ligee to  keep  an  open,  quiet,  and  orderly 
house  or  place  for  the  sale  of  spirituous, 
▼inous,  or  malt  liquors,  together  with  the 
provisions  of  the  statute  denning  what  are 
open  and  quiet  houses,  and  the  further  pro- 
vision requiring  the  posting  of  the  license 
in  a  public  place,  indicate  wat  the  legisla- 
ture intended  that  the  business  of  selling 
spirituous,  vinous,  or  malt  liquors  should 
tie  conducted  in  a  public  place,  open  to  all 
persons  to  enter  therein,  to  the  observation  of 
those  passing  by  such  place,  and  guarding 
against  all  of  those  things  which  would  be 
•calculated  to  lure  the  unsuspecting  into  such 
places,  or  to  offend  or  corrupt  those  who 
might  visit  them.  These  provisions  are  in- 
•consistent  with  the  idea  that  the  legislature 
was  attempting  to  regulate  the  dispensing 
of  liquors  in  tne  private  manner  shown  by 
the  facts  of  this  case,  but  it  shows  that  the 
business,  as  expressed  in  the  article  quoted, 
was  intended  to  be  a  business  conducted  in 
A  public  manner,  and  in  a  place  to  which 
the  public  would  have  free  access  as  stated 
4ibove.  We  think  tliat  this  tends  very  stronely 
<o  support  the  position  taken  by  the  appeflee 
in  this  case,  that  the  language  of  the  statute 
4lnes  not  embrace  the  business  as  transacted 
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by  this  club.  Under  the  conditions  of  the 
bond  required  of  persons  engaging  in  the 
business  of  selling  liquors  ana  the  provisions 
of  the  statute  regulating  the  manner  of  oon- 
ductinff  it.  no  license  could  be  obtained  to 
sell  spirituous  liquors  in  the  private  manner 
that  it  was  done  by  this  club  and  has  been 
done  by  many  other  clubs  in  the  state  for 
many  years.  The  conclusion  must  be  drawn 
that  the  legislature  either  did  not  intend  that 
such  business  as  that  conducted  by  the  Austin 
Club  should  be  embraced  in  the  terms  of  the 
statute,  or  it  did  intend  that  all  sales  of  a 
private  character  should  be  absolutely  pro- 
hibited. We  do  not  think  that  the  latter 
conclusion  can  be  drawn  from  this  and  other 
provisions  of  the  Penal  Code  upon  the  sub- 
ject of  sel  1  i Dg  spirituous  1  iquors.  The  Penal 
Code  prohibits  the  sale  of  liquors  under  vari- 
ous other  circumstances,  as,  for  instance,  all 
sales  to  Indians,  to  minors,  and  in  local  op- 
tion districts,  without  regard  to  whether  the 
person  selling  has  a  license  therefor  or  not ; 
and  if  the  legislature  intended  to  prohibit 
this  class  of  business,  if  it  be  termea  a  busi- 
ness, it  miffht  easily  have  done  so  in  plain 
and  unambiguous  language,  as  it  has  done 
with  reference  to  the  prohibited  sales  above 
stated. 

Article  110  of  the  Penal  Code  was  enacted 
for  the  purpose  of  enforcing  the  license  law, 
and  compelling  persons  pursuing  the  occupa- 
tions which  were  taxed  by  the  state  to  pay 
the  taxes  levied  and  to  procure  the  license 
required.  In  fact,  it  is  the  most  efficient 
means  provided  for  the  collection  of  such 
taxes  and  the  enforcement  of  the  law.  The 
court  of  criminal  appeals  is  the  court  of  last 
resort  in  this  state  in  criminal  matters,  and 
to  its  final  judgment  must  be  submitted  all 
questions  arising  upon  criminal  prosecutions. 
The  statute  now  beine  construed  by  us  is  so 
closely  related  to  and  dependent  upon  the 
criminal  statute  (Penal  Code,  art.  110) ,  that 
we  fef*l  constrained  to  follow  the  decision  of 
the  court  of  criminal  appeals  in  this  matter, 
more  especially  as  it  is  well  supported  by 
authority,  and,  in  fact,  by  the  weight  of  au- 
thority ;  and,  considering  all  the  provisions 
of  our  statute,  as  cited  above,  it  is  not  clear 
that  the  decision  cited  is  not  a  correct  state- 
ment of  the  law  upon  the  question.  If  we 
should  hold  that  a  club  such  as  this,  trans- 
acting its  business  in  the  manner  that  this 
did,  was  en^ged  in  the  business  of  selling 
spirituous  liquors  by  retail,  we  would,  in 
eifect,  hold  that  the  place  where  such  club*s 
business  was  beina:  transacted  was  a  house  for 
the  retail  of  spirituous  liquors,  and  would 
be  in  direct  confllet  with  the  highest  court 
in  criminal  matters  in  this  state,  if  we  were 
to  hold  that  the  appellee  is  liable  for  the 
taxes,  then,  if  indicted,  under  article  110, 
Penal  Code,  for  selling  without  bavins  pro- 
cured license  therefor,  it  would  logically  fol- 
low that,  if  the  case  of  Koenig  v.  StiUe  is  a 
correct  enunciation  of  the  law,  the  person 
dispensing  the  liquors  for  the  club  would 
not  be  liable  to  indictment  for  so  doing,  and 
the  court  of  criminal  appeals  must  so  bold. 
Thus,  we  would  have  the  state  of  casA  in 
which  one  branch  of  this  department  o(  the 
state  government  would  enforce  the  payment 
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of  a  tax,  and  another  branch  of  the  same  de- 
partment would  hold  that  such  person  was 
not  liable  for  the  tax ;  each  court  80  holding 
being  supreme  in  the  sphere  of  its  Jurisdic- 
tion. In  this  matter,  this  court  is  situated 
differently  from  any  of  the  courts  of  other 
states  which  have  dealt  with  this  subject, 
for  the  reason  that  this  court  is  the  court  of 
last  resort  in  civil  matters,  but  has  no  Juris- 
diction in  criminal  matters,  while  in  other 
states  the  same  court  had  lurisdiction  of  mat- 
ters, both  civil  and  criminal,  arising  out  of 
the  matter  in  dispute.  Harmony  of  decision 
between  these  courts  is  important,  and  should 
be  preserved  where  it  can  be  upon  proper 
principles,  and  in  no  case  of  doubt  would  we 


be  willing  to  conflict  with  the  decisions  of 
that  court  in  matters  so  nearly  related  and 
intimately  connected  with  the  subjects  of  it» 
Jurisdiction.     We  therefore,  for  these  rea- 
sons and  upon  the  authorities  cited,  answer 
that  the  Austin  Club,   in  the  transaction* 
stated  by  the  court  of  civil  appeals,  con- 
ducted in  the  manner  therein  stated,  was  not. 
engaged  in  the  business  of  selling  spirituous* 
vinous,  and  malt  liquors  and  medicated  bit- 
ters.   We  call  attention  to  the  fact  that  we- 
have  not  considered,  in  this  opinion,  the  dif- 
ference between  article  8226a  and  the  act  of 
the  28d  legislature  upon  the  same  subject.. 
See  Laws  28d  Leg.  p.  177. 


WISCONSIN  SUPREME  COURT. 


Mary  E.  SMITH,  BetpU 

V, 

MUuWAUKEE  BUILDERS'  A  TRADERS' 
EXCHANGE  ^  al.,  Appts. 


.Wis.. 


.) 


1«  The  reaerratioiibgraaMiiiiloirery  mi- 
lter an  independent  eontraet  for  tbe  coo- 
struotlon  of  a  buildlnsr,  of  therl^ht  of  Inspection 
of  tbe  work,  does  not  obange  tbeobaraoter  of  tbe 
contract  so  as  to  render  the  employer  liable  for 
tbe  neirliirenoe  of  some  of  the  workmen  employed 
by  the  oontraotozs. 

8*  The  common  oonnell  of  »  elty  hmm 
power  to  paee  an  ordinance  requiring 
any  owner  or  contractor  buUdinjr  or  causing  to 
be  built  any  buildlnv  abutting  on  a  public  side- 
walk, to  cause  a  roofed  passageway  to  be  built  in 
front  on  the  sidewalk  after  completion  of  the 
first  story,  under  a  charter  provision  giving  them 
power  to  control  and  regulate  the  construction 
of  buildings,  to  control  and  regulate  streets,  and 
to  regulate  the  manner  of  using  the  streets  and 
pavements. 

8*   An  ordinance  requiring  any  owner 
^or  contractor  constrocting^  any  bnlld- 

ing  abutting  on  a  sidewalk  to  cause  a  roofed 
passageway  to  be  built  In  front  of  the  building 
after  the  completion  of  the  first  story  is  a  reason- 
able one,  and  any  owner  or  oootmctor  who  fails 
to  do  so  is  liable  for  an  injury  to  one  passing  on 
the  sidewalk  not  guilty  of  contributory  negli- 
gence. 

4«  Onewhonndertakeatoconatmetthe 
iron  work  in  a  bniUUn^t  which  is  an  In- 

'  tegral  and  substantial  part  thereof  consisting  of 
iron  girders,  beams,  and  floor  Joists  set  in  tbe 
walls,  is  a  contractor  within  the  meaning  of  an 
ordinance  requiring  any  contractor  who  shall 
build  or  cause  to  be  built  any  building  abutting 
on  a  public  sidewalk  to  cause  a  roofed  passage- 

'  way  to  b«  built  In  front  on  the  sidewalk  after 
completion  of  the  first  story. 

B»  One  ii^nred  by  the  ne^lig^nce  of 
another  can  recoTer  only  for  such  future 


pain  as  the  evidence  shows  she  to  reasonably 
tain  to  endure;  not  such  as  thero  to  a  reasonable' 
probability  that  she  will  endure. 

6«  An  inetmction  that  plainttlT  is  no^ 
charg^abte  with  negligence  liecause  sbe  did 
not  use  the  best  means  of  escaping  from  recetr- 
ing  the  injury  to  mtoleading,  where  she  did  nofc 
know  or  underetand  that  she  was  in  any  danger, 
and  did  not  adopt  any  course  of  action  whU» 
facing  an  Imminent  danger. 

7,   A  deposition  taken  befbre  certain, 
persons  were  made  parties  to  a  suit 
not  be  used  as  against  them. 

8*  IVe^atiTe  testimony  is  not  m 
sarily  confined  to  that  of  witnesses  who* 
though  present  at  a  transaction,  say  that  they 
did  not  see  or  did  not  hear,  as  testimony  which  1» 
positive  In  form  may  amount  merely  to  negative 
testimony. 

0«  An  instroction  that  the  posttiTO  tes» 
timony  of  a  witness  to  the  eztetenoe  of  a 
certain  thing,  and  the  testimony  of  another  wft- 
ness  that  such  a  thing  does  not  eztot«  are  equally 
credible,  to  erroneous. 

(Kovember  8,  VSKj 

APPEAL  hj  defendants  from  a  judgment  of 
tbe  Supenor  Court  for  Milwaukee  County 
in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendants'  negligeoco. 
Jietersed, 

Statement  by  Winslow»  J. : 

This  is  an  action  brought  to  recover  dam- 
ages for  injuries  to  the  person  of  the  plain- 
tiff, caused  by  the  falling  of  a  brick  fronk 
the  top  of  the  fourth  story  of  a  partially  oom- 
pletea  building  in  the  city  of  Milwaukee, 
owned  by  the  defendant  the  Milwaukeo 
Builders*  &  Traders'  Exchange.  The  ac- 
cident happened  on  the  morning  of  the  18th 
of  April,  1892.  At  the  time  of  the  accident 
the  defendant  exchange  was  constructing  a 
five- story  brick  and  iron  building,  and  th^ 


Nora.— For  exceptions  to  general  rule  as  to  lia- 
ItfUty  for  acts  of  independent  contractors,  see  note 
to  Hawvers  v.  Whalen  (Ohio)  U  L.  H.  A.  828. 
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As  to  obstruction  of  street  or  sidewalk  for  bufld-> 
ing  purposes,  see  also  nott  to  Flynn  v.  Taylor  (N*. 
r.)UL.B.A.65a. 
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appellant  Neff  had  contracted  with  the  ex- 
chanse  to  build,  and  was  then  engaged  in 
building,  the  masonry  of  the  building,  and 
had  completed  the  walls  to  the  top  of  the 
f earth  story.  The  defendants  Barley,  who 
were  copartners,  had  contracted  with  the  ex- 
change to  put  in  place  the  structural  iron  for 
the  building.  Both  l^eff  and  the  Bayleys 
were  performing  the  work  undertaken  by 
them  under  separate  and  independent  con- 
tracts with  the  exchange.  Each  of  said 
contracts  contained  a  provision  that  the  con- 
tractor should  well  and  sufficiently  perform 
and  finish  his  work  under  the  direction  and 
to  the  satisfaction  of  Ferry  &  CI  as,  architects, 
acting  as  agents  for  the  owner. "  The  con- 
tracts also  contained  provisions  for  the  in- 
spection of  the  work  bv  the  architect  and 
his  employees.  An  orainanoe  of  the  city 
of  Milwaukee  was  introduced  in  evidence, 
which  was  in  force  at  the  time  of  the  ac- 
cident, providing  in  substance  that  any  owner 
or  contractor  who  should  build  a  building 
within  the  fire  limits  of  the  city  of  Mil- 
waukee, abutting  upon  any  public  sidewalk, 
should,  after  the  completion  of  the  first  story 
of  the  building;,  cause  a  passageway  to  be 
laid  in  the  front  of  the  building,  upon  the 
sidewalk,  and  cause  the  same  to  be  roofed  at 
a  height  not  less  than  10  feet,  and  providing]; 
for  the  punishment  for  failing  to  comply  with 
the  ordinance.  The  accident  to  the  plaintiff 
occurred  about  8  o'clock  on  Monday  morning. 
On  the  Saturday  previous  Neff  had  completed 
the  walls  of  tlie  building  to  the  top  of  the 
fourth  story,  in  readiness  for  the  iron  girders 
to  be  put  in  place  to  support  the  floor  of  the 
fifth  story.  On  leaving  work  Saturdav  night, 
Neff's  men  put  canvass  upon  the  walls  of  the 
building,  with  loose  bricks  thereon  to  hold 
it  in  place.  On  Monday  morning  Neff's  men 
were  not  at  work,  but  the  Bavleys  were  com- 
mencing to  put  the  iron  girders  in  place  for 
the  fifth  story,  and  hoisting  girders  and  beams 
to  the  top  of  the  fourth  story  bv  a  derrick. 
The  plaintiff  resides  about  a  block  and  a  half 
from  the  place  of  the  accident,  and  was  thirty 
years  old.  She  passed  along  the  sidewalk  on 
Fifth  street,  opposite  the  building  in  ques- 
tion, and  went  to  a  drug  store  on  Grand 
avenue,  and  a  few  minutes  afterwards  she 
returned,  and  while  passing  along  the  side- 
walk, within  about  6  feet  of  the  buildine, 
a  brick  was  in  some  manner  caused  to  fall 
from  the  top  of  the  building,  and  struck  her 
on  the  head,  fracturing  the  skull  and  severely 
injuring  her.  The  plaintiff  claims  that  all 
the  defendants  are  liable  for  her  injuries,  by 
reason  of  negligence.  The  evidence  was  con- 
fli Cling  as  to  whether  there  were  any  suards 
or  barriers  placed  at  the  north  and  south  ends 
of  the  wall,  but  it  was  admitted  that  no  roof 
had  been  placed  over  the  sidewalk  on  Fifth 
street.  The  jury  returned  the  following 
special  verdict :  **  (1)  At  the  time  the  plain- 
tiff first  passed  alone  the  sidewalk  adjacent 
to  the  building  on  Fifth  street,  on  the  morn- 
ing of  the  accident,  had  the  north  end  of  that 
sidewalk  been  guarded  by  due  precaution 
against  accident  to  pedestriansT  A.  No. 
(2)  At  the  time  the  plaintiff  first  passed  along 
the  sidewalk  adjacent  to  the  building  on 
Fifth  street,  on  the  morning  of  the  accident, 
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was  there  a  barrier  across  the  north  end  of 
said  sidewalk  sufficient  to  warn  pedestrians 
it  was  dangerous  to  pass  along  said  sidewalk? 
A,  No.  (8)  At  the  time  the  plaintiff  passed 
along  the  sidewalk,  adjacent  to  the  building 
on  Fifth  street,  on  the  morning  of  the  ac- 
cident, was  the  south  end  of  said  walk 
guarded  by  due  precaution  against  accident 
to  pedestrians?  A,  No.  (4)  At  the  time  the 
plaintiff  first  passed  along  the  sidewalk  ad- 
jacent to  the  building  on  Fifth  street,  on  t^e 
morning  of  the  accident,  was  there  a  barrier 
across  the  south  end  of  said  sidewalk  suffi- 
cient to  warn  pedestrians  that  it  was  dan- 
gerous to  pass  along  said  walk?  A.  No. 
(5)  Was  there  any  plank  across  the  north  end 
of  the  sidewalk,  which  was  moved  by  th» 
men  at  work  in  hoisting  the  iron  upon  said 
building,  before  the  plaintiff  was  injured, 
and  before  she  passed  along  Fifth  street  the 
first  time  on  that  day?  A.  No.  (6)  Was  the 
brick  which  fell  from  the  building  and  in- 
jured the  plaintiff  displaced  from  the  pier? 
A.  No.  (7)  Was  the  brick  which  fell  and 
injured  the  plaintiff  a  loose  brick  placed  on 
cauvflss  covering  the  wall  or  pier?  A.  Tes. 
(8)  Was  the  brick  which  fell  and  injured  the 
plaintiff  caused  to  fall  by  the  men  who  were 
at  work  hoisting  the  iron  upon  the  buildinir? 
A,  No.  (9)  Were  men  there  employed  Id 
the  business  of  hoisting  iron  upon  the  build- 
ing at  the  time  the  plaintiff  passed  along^ 
said  sidewalk  the  first  time?  A  Yes.  (10) 
Was  the  defendant  the  Milwaukee  Builders*^ 
&  Traders*  Exchange  guilty  of  any  negli- 
gence or  want  of  care  which  was  the  proxi- 
mate cause  of  the  injury  to  the  plaintiff?  A» 
Tes.  (11)  Was  the  defendant  Max  Neff 
guilty  of  any  negligence  or  want  of  care 
which  was  the  proximate  cause  of  the  injury 
to  the  plaintiff?  A  Yes.  (12)  Were  the  de- 
fendants the  Bayleys  guilty  of  want  of  ordi- 
nary care  which  contributed  to  the  injury? 
A,  No.  (14)  If  the  court  shall  be  of  the 
opinion  that  plaintiff  is  entitled  to  recover, 
at  what  sum  ao  you  assess  her  damages?  A, 
|5,000.  ^  Judgment  for  the  plaintili  against 
all  of  the  defendants  was  entered  upon  the 
verdict,  and  they  have  appealed  separately. 

Messrs.  Van  Dyke  Ik  Van  Dyke»  for 

appellant  Neff: 

If  the  barriers  had  remained  In  place,  and 
had  not  been  moved  by  the  iron  men  or  others, 
without  Neff's  knowledge  or  consent,  plaintiff 
would  have  been  prevented  from  passing  along 
the  sidewalk,  and  even  if  the  protection  of 
the  tops  of  the  wall  with  canvass  and  loose 
brick  was  negligence,  it  would  not  have  caused 
the  injury  complained  of  without  the  inde- 
pendent act  of  those  who  removed  the  bar- 
riers. Such  an  intervening,  independent 
cause  was  the  proximate  cause  of  the  injury. 

Marvin  v.  Chicago,  Jf.  it  Si.  P.  B,  Oo,  TO 
Wis.  141.  11  L.  R.  A.  506. 

The  special  verdict  is  inconsistent  and  can- 
not support  the  judgment. 

Haley  v.  Jump  Biter  Lumber  Co,  81  Wis. 
421 ;  Dahl  v.  Milwaukee  City  R.  Co.  65  Wis.  871 ; 
Sehweickhart  v.  Stuewe,  75  Wis.  157;  Darcey^ 
V.  Famiertf  Lumber  Co.  87  Wis.  246;  OhlweUer 
V.  Lohmann,  82  Wis.  203;  Wightman  y,  Chicago 
d3  N.  IF.  R.  Co.  78  Wis.  174,  2  L.  R  A.  185. 
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Where  a  traveler  perceives  or  knows  of  re- 
pairs or  otlier  obstructions  in  the  way,  he  is 
'Obliged  to  exercise  more  than  usual  care  and 
iittention  in  passing. 

Bmen  v.  Rome,  28  N.  Y.  Week.  Dig.  406; 
-Jacobs  V.  Bangor,  16  Me.  187, 88  Am.  Dec.  652; 
Dickson  v.  Hollister,  128  Pa.  421;  2  Sbearm. 
A  Redf.  Neg.  875;  Nolan  v.  King,  97  N.  T. 
I»65,  49  Am.  Rep.  561;  Moore  v.  Richmond,  85 
Va.  588;  2  Thomp.  Neg.  1024;  Whitford  v. 
£outhbridge,  119  Mass.  564;  Qosport  v.  Evans^ 
112  Ind.  188;  Richmond  v.  Courtney,  82  Gratt. 
792;  Peil  V.  RHnhart,  127  N.  Y.  881.  12  L. 
R  A.  848;  Wilson  v.  Trafalgar  dB.  C.  Qratei 
Road  Co.  98  Ind.  287;  Ray,  Negligence  of  Im- 
posed Duties— Personal,  129;  Elliott,  Roads  & 
Btreels,  469. 

The  fact  that  one  knows  of  the  defect  in  a 
way  and  notwithstanding  passes  over  it  is  not 
conclusive  that  he  is  negligent,  although  it 
may  be  a  weighty  circumstance  in  determin- 
ing the  issue  as  one  of  fact. 

Kenworthy  v.  fronton,  41  Wis.  647;  Kdley  v. 
Fond  du  Lae,  81  Wis.  179;  Buswell,  Personal 
Injuries,  165;  Elliott,  Roads  &  Streets,  470, 
note,  and  641,  note. 

Where  a  pedestrian  sees  or  knows  of  an  ob- 
struction on  the  sidewalk,  and  can  avoid  it  by 
passing  around  it,  or  over  another  walk  by 
which  the  distance  is  no  greater,  it  is  his  duty 
to  do  80. 

Quincy  v.  Barker,  81  111.  800,  25  Am.  Rep. 
27»;  Lovenguth  v.  Boominaton,  71  111.  238; 
Vicksburg  v.  Hennessy,  54  Miss.  891,  28  Am. 
Rep.  854;  Schaefler  v.  Sandusky,  88  Ohio  St. 
246,  81  Am.  Rep.  588;  Eh-ie  v.  Mhgill,  101  Pa. 
616,  47  Am.  Rep.  789;  ParkhiU  v.  Brighton, 
4^1  Iowa.  108. 

The  owner  of  premises  frontin|^  on  a  street 
may  obstruct  the  sidewalk  providing  such  ob- 
Miuction  is  teroporar;jr  only  and  reasonably 
necessary.  The  questions  of  reasonable  neces- 
«ity  and  contributory  negligence  are  ordinarily 
for  the  jury. 

•  Joehem  v.  Robinson,  66  Wis.  688.  57  Am. 
Rep.  298;  Raymond  v.  Keseberg,  84  Wis.  802, 
19  L.  R.  A.  648;  Elliott,  Roads  &  Streets,  524- 
4545;  Hundhausen  v.  Bond,  36  Wis.  29;  Van 
C^  Linda  v.  Lothrop,  21  Pick.  292,  82  Am. 
Dec.  261;  Pahner  v.  Silverthorn,  82  Pa.  65; 
Clark  V.  Fry,  8  Ohio  St.  358,  72  Am.  Dec. 
590;  Com,  v.  Passmore,  iSerg.  &R.  217;  StaU 
V.  Omaha,  14  Neb.  285,  45  Am.  Rep.  108; 
Loberg  v.  Amherst,  87  Wis.  684. 

Where  an  abutting  owner  uses  the  highway 
in  accordance  with  law,  he  is  not,  in  the  ab- 
sence of  negligence,  liable  for  accidents  result- 
ing from  such  use,  and  in  such  case  the  bur- 
den of  proof  is  not  upon  him  to  show  the 
necessity  of  such  use. 

Hay  V.  Weber,  79  Wis.  587. 

Penal  statutes  can  never  be  extended  by 
mere  implication  to  either  persons  or  things 
not  expressly  brought  within  their  terms. 

Sutherland.  Sut.  Constr.  g§  849-351; 
Crumbly  v.  Bardon,  70  Wis.  885;  1  Wis.  Dig. 
Construct*  Statutes;  Atkinson  v.  Goodrich 
Transp.  Co,  60  Wis.  160,  50  Am.  Rep.  852. 

Messrs,  Georm  E.  Sutherland  and 
*Winkler«  Flanders,  Smith*  Bottum,  ft 
Vilaa  for  the  other  appollaDts. 

Messrs.  Austin  ft  Fehr,  for  respondent: 

When  the  obstruction  or  defect  which  occa- 

80  L.  R.  A. 


sioned  the  Injury  results  directly  from  the 
acts  which  the  contractor  agrees  or  is  author- 
ized to  do,  the  person  who  employs  the  con- 
tractor and  authorizes  him  to  do  the  ad  is 
equally  liable  to  the  injured  party. 

RMins  V.  Chicago,  71  U.  S.  4  Wall.  657,  IS 
L.  ed  427;  Hundhausen  v.  Bond,  86  Wia  40; 
Whitney  v.  Clifford,ifi  Wis.146,82  Am.Rep.708. 

No  one  can  escape  from  the  burden  of  aa 
obligation  imposed  upon  him  by  law  by  engag* 
ing  for  its  performance  a  contractor. 

1  Shearm.  &  Redf.  Neg.  §  176;  MeOaU  v. 
Chamberlain,  18  Wis.  687;  Srusso  v.  Buffalo, 
90  N.  Y.  679;  Storrs  v.  UUca,  17  N.  T.  104, 78 
Am.  Dec.  487;  St,  Paul  v.  SHtz,  8  Minn.  297; 
Logansport  v.  Dick,  70  Ind.  65,  36  Am.  Repc 
166;  Detroit  v.  Corey,  9  Mich.  165,  80  Am. 
Dec.  78;  Hawver  v.  WhaUn,  49  Ohio  St.  69,  14 
L.  R.  A.  828:  Susquehanna  Depot  v.  Simmons, 
112  Pa.  884,  56  Am.  Rep.  817;  Lancaster  Ate. 
Imp.  Co.  V.  Rhoads,  116  Pa.  877;  Smith, 
Neg.  8a 

If  the  contract  is  to  perform  some  work 
which  will  necessarily  or  probably  injure 
others,  the  owner  cannot  escape  liability  bj 
having  the  work  done  by  a  contractor. 

Lloyd,  Building  Contracts,  p.  124;  EUis  v. 
Sheffield  Gas  Conmmenf  Co.  2  £1.  &  Bl.  767; 
Clark  V.  Fry,  8  Ohio  St.  858. 72  Am.  Dec.  500; 
Congret>e  v.  Smith,  18  N.  T.  79. 

The  exchange  procured  this  nuisance  to  be 
committed,  and  it  does  not  appear  to  have  ob- 
jected that  the  ordinance  was  not  complied 
with,  or  to  the  manner  in  which  the  work  was 
beinsT  carried  on. 

Sutberiand,  Stat  Constr.  g  448;  McOaU  ▼. 
Chamberlain,  18  Wis.  687;  1  Shearm.  &  Redf. 
Neg.  §  13. 

Where  the  contractor  obligates  himself  to 
act  according  to  the  direction  of  an  architect, 
the  owner  is  liable. 

Faren  v.  Sellers,  89  La.  Ann.  1011;  SchwartM 
V.  GUmore,  45  111.  455,  92  Am.  Dec.  227; 
Homan  v.  Stanley,  66  Pa.  464, 5  Am.  Rep.  393; 
14  Am.  &  Eng.  Edc.  Law,  p.  882;  Bou)er  v. 
Peate,  L.  R.  1  Q.  B.  Div.  321;  Matheny  v. 
Wolffs,  2  Duv.  137;  Jager  v.  Adams,  123  Mass. 
27,  25  Am.  Rep.  7;  Blyth  v.  Birmingham  Wo- 
terworks  Co.  Proprs,  11  Exch.  781;  Vanderpool 
V.  Httsson,  28  Barb.  197;  Harper  y.  Milteaukee, 
80  Wis.  865;  Hundhausen  y.  Bond,  86  Wis.  29. 

The  same  duty  devolved  upon  the  defend- 
ants Neff  and  Bayley  to  erect  and  maintaia 
barriers  upon  this  sidewalk  that  did  upon  the 
defendant  exchange. 

The  ordinance  was  valid. 

Easton  Comrs.  v.  Oo9ey,  74  Md.  262;  Sanga- 
mon Distilling  Co.  v.  Toung,  77  111.  197; 
Baumgartner  v.  Hasty,  100  Ind.  576,  50  Am. 
Rep.  880;  Miller  v.  Valparaiso,  10  Ind.  App.  22. 

The  ordinance  imposed  a  joint  responsibil- 
ity. The  o w  ner  or  contractor  means  such  con- 
tractor as  had  work  to  do  abutting  upon  the 
street,  the  character  of  which  work  might  be 
dangeious  to  the  traveling  public  It  was  « 
joint  and  several  liability. 

Weisenberg  v.  Winneeonne,  56  Wis.  667: 17 
Am.  &  Eng.  Enc.  Law,  p.  604,  note  8;  ZeUer 
V.  Martin,  84  Wis.  4. 

Winslowt  J. ,  delivered  the  opinion  of  the 
court: 
The  claim  made  by   the  defendant  the 
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Builden*  Excbaage,  the  owner  of  the  build- 
ing, that  Neff  and  the  Bay  leys  were  in- 
dcimndent  contractors,  seems  to  us  well 
founded.  It  is  true  that  in  their  contracts  it 
IS  provided  that  the  work  is  to  be  performed 
tinder  the  direction  and  to  the  satisfaction  of 
the  architects,  acting  as  airents  of  the  owner, 
but  it  is  entirely  certain  from  the  wliole  con- 
tract that  this  is  simply  a  reservation  of  the 
right  of  inspection.  It  is  not  a  reservation 
of  power  to  control  the  manner  of  the  work, 
to  change  materials  to  be  used,  or  prescribe, 
ways  and  methods  in  which  the  work  is  to  be 
carried  out  The  contractors  have  agreed  to 
huild  the  building  according  to  fixed  plans 
and  specifications,  and  of  certain  materials. 
They  can  do  the  work  in  their  own  manner 
and  with  their  own  macfainery,  mroviding 
they  comply  w ith  their  ooatract.  The  archi - 
tect  can  only  require  that  the  building  be 
such  as  the  contract  demands.  He  has  no  con- 
trol for  any  other  purpose.  We  do  not  regard 
this  reservation  of  the  right  of  inspection  of 
the  work  as  changing  the  character  of  the  con- 
tract. Huglibanks  v.  Boiton  InvMt,  Oo,  (Iowa) 
m  N.  W.  Rep.  640.  It  is  evident  that  the 
falling  of  the  brick  was  collateral  to  the  con- 
tract, and  was,  if  negligence  at  all.  the  result 
of  negligent  acts  on  the  part  of  some  of  the 
workmen  employed  by  the  contractors,  and 
was  not  the  neceasary  or  natural  result  of  any 
act  which  the  contractors  were  employed  to 
do.  In  this  situation  the  owner  is  not  liable, 
«t  least  in'  the'absencc  of  some  other  distinct 
ground  of  liability.  Hundhauten  v.  Bond, 
36  Wis.  ^vHaekett  v.  Western  U.  TeUg.  Oo. 
60  Wis.  187. 

In  the  present  case,  however,  the  plaintiff 
claims  another  distinct  ground  of  liability 
on  the  part  of  the  owner  of  the  building,  ais 
well  as  the  contractors,  arising  out  of  the 
failure  to  make  a  covered  passageway  along 
the  Fifth  street  front  of  the  building,  thus 
Tiolating  the  city  ordinance  referred  to  in 
the  statement  of  facts.  This  ordinance  was 
passed  by  the  common  council  before  the 
erection  of  this  building  was  begun,  and 
provides  in  substance  that  **anv  owner  or 
contractor  who  shall  hereafter  build  or  cause 
to  be  built"  any  building  abutting  on  a  pub- 
lic sidewalk  shall,  after  the  completion  of 
the  first  story,  cause  a  roofed  passageway  to 
be  built  in  front  of  the  building,  upon  the 
sidewalk,  under  pain  of  a  certain  fine  or  im- 
prisonment. The  power  to  pass  this  ordinance 
«eems  clear.  The  charter  gives  the  common 
council  power  **to  control  and  regulate  the 
construction  of  buildings,"  **to  prevent  and 
prohibit  the  erection  or  maintenance  of  any 
insecure  or  unsafe  buildings,^  **to  control 
«nd  regulate  streets,"  **to  prevent  the  en- 
cumbering of  streets  and  alleys  in  any  man- 
ner and  protect  the  same  from  any  encroach- 
ment or  injury, "  and  **  to  regulate  the  manner 
of  using  the  streets  and  pavements. "  Laws 
1874,  chap.  184,  subchap.  4,  §  8.  An  ordi- 
nance passed  by  the  common  council,  which 
is  within  its  power  to  pass  and  is  reasonable, 
has  the  effect  of  law  within  the  corporate 
limits.  This  ordinance,  we  think,  is  en- 
tirely reasonable,  and  it  was  therefore  law 
to  all  intents  and  purposes,  and  it  required 
both  the  owner  and  contractor  to  construct  a 
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covered  way  over  the  sidewalk  where  thfs  ac- 
cident liatopened.  '  Had  such  a  way  been  con- 
structed the  plaintiff  could  not  have  been  in- 
jured. The  failure  to  perform  this  statutory 
duty  must  be  held  negligence.  2  Thomp. 
Nesr.  p.  1233;  Mueller  y,  Silteaukee  Street  R. 
C^.'86  Wis.  840,  21  L.  R.  A.  721,  and  cases 
cited ;  Karle  v.  Kaneae  City,  St.  </.  it  C.  B, 
R.  Oo.  65  Mo.  476.  If  by  reason  of  such  neg- 
ligence damage  directly  results  to  any  one  for 
whose  benefit  the  law  was  passed,  and  who 
is  not  guilty  of  contributory  negligence,  a 
civil  action  for  damages  may  be  maintained. 
BoUy,  Pratt,  88  Minn.  828,  63  Am.  Rep.  47 ; 
McCaU  V.  Chamberlain,  18  Wis.  637.  Nor 
can  the  nonperformaiice  of  such  a  duty  be 
ezcmed  by  ^le  plea  of  an  independent  con- 
tract by  which  another  has  agreed  to  perform 
tiieduty.  Thomp.  Neg.  p.  904.  The  plain- 
tiff's contention  that  tne  failure  to  comply 
with  this  ordinance  constituted  negligence  on 
the  part  of  the  owner  and  on  the  part  of  Neff, 
who  was  the  contractor  for  the  walls  and 
brick  work  .must  certai  n  1  y  be  sustai  ned .  The 
situation  of  the  Bayleys  is  somewhat  dif- 
ferent, but  still  we  think  that  they  are  con- 
tractors who  are  building  a  building  witliin 
the  mean  i  ng  of  the  ord  i  nance.  Doubtl  ess  the 
ordinance  would  not  apply  to  a  painter  or  a 
plumber,  or  a  mere  plasterer  or  decorator,  or 
any  one  whose  work  does  not  constitute  a  sub- 
stantial part  of  the  building.  But  tlie  iron 
work  in  this  case  is  certain!  v  an  integral  and 
substantial  part  of  the  building.  It  consists 
of  iron  girders,  beams,  and  floor  joists,  evi- 
dently set  in  the  walls,  and  without  which 
tliefe  could  bo  no  building,  but  a  mere  shell. 
The  mason  and  the  iron  contractor  evidently 
must  and  do  work  together  to  make  this 
building.  The  work  of  one  seems  to  be  fully 
as  important  as  that  of  the  other,  and  neither 
can  do  his  work  if  the  work  of  the  other  is 
not  done.  We  hold,  therefore,  that  the  word 
** contractor,"  in  the  ordinance,  applies  as 
well  to  the  Bayleys  as  to  Neff,  and  that  all 
the  defendants  are  within  the  terms  of  the 
ordinance.  The  ordinance  being  a  reasonable 
and  valid  one,  and  framed  to  protect  the  pas- 
senger from  injury,  when  a  passenger  who  is 
exercisine  ordinary  care  is  injured  by  reason 
of  the  failure  to  comply  with  its  provisions 
he  may  undoubtedlv  base  a  claim  of  negli- 
gence on  account  of  such  failure  against  all 
whose  duty  it  was,  under  tlie  ordinance,  to 
make  the  covered  way.  These  considerations 
demonstrate  that  there  was  no  error  in  over- 
ruling the  motions  for  nonsuit  and  the  mo- 
tions to  direct  verdicts  made  by  the  several 
defendants.  A  new  trial  of  the  case  will  be 
necessary,  however,  because  of  certain  errors, 
which  we  will  briefly  state: 

1.  The  jury  were  instructed  on  the  subject 
of  damages  that  the  plaintiff  would  be  en- 
titled to  compensation  for  the  pain  and  suffer- 
ing which  she  had  endured,  also  for  the  pain 
which  it  may  be  likely,  or  that  there  is  a 
reasonable  probability,  that  she  will  endure 
in  the  future.  This  was  error.  The  plaintiff 
is  only  entitled  to  recover  for  such  future 
pain  as  the  evidence  shows  she  is  reasonably 
certain  to  endure.  Block  v.  Milwaukee  Street 
R.  Oo.  89  Wis.  871,  27  L.  R.  A.  365. 

2.  The  jury  were  also  instructed  as  fol- 
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lows:    "I  instruct  you,   gentlemen,,  that  a 
penon  is  not  guilty  of  contributory  negli- 

?;enoe  in  a  case  where  that  person  receives  an 
njury,  beine  in  a  place  of  danger,  because 
that  person  does  not  exercise  his  best  Judg- 
ment in  avoiding  inlury  and  escaping  from 
duiger  when  warnea.  So,  if  the  plaintiff, 
at  the  time  the  brick  was  seen  to  be  falling 
from  the  top  of  that  building,  was  warned 
and  told  to  escape,  —told  to  get  away  from 
the  falling  brick, — she  is  not  chargeable  with 
negligence  because  she  did  not  use  the  best, 
means  of  escaping  from  receiving  an  injury 
at  that  time,  because,  being  in  a  place  of 
danger,  she  is  not  chargeable  with  negligence 
if  she  did  not  use  the  best  means  of  escapinflr. " 
This  was  misleading  in  the  present  case.  Be- 
cause no  facts  in  evidence  warrant  it.  The 
plaintiff  denies  having  received  any  warning, 
and  the, evidence  of  the  defendants  witnesses 
who  testify  to  having  shouted  at  tlie  plain- 
tiff when  the  brick  was  falling  shows  af- 
firmatively that  the  plaintiff  did  not  under- 
stand or  know  that  she  was  in  any  danger, 
and  did  not  adopt  any  course  of  action  while 
facing  an  imminent  danger  or  sudden  peril. 
Under  such  circumstances  the  charge  in  ques- 
tion should  not  have  been  given. 

8.  The  defendants  Bay  ley  were  not  parties 
to  the  suit  as  originally  brought,  and  before 
they  were  made  parties'  the  deposition  of  one 
Eneer  was  taken.  Upon  the  argument  of  the 
case  the  attorney  for  the  defendant  Neff  was 
allowed,  against  objection,  to  read  a  part  of 
this  deposition  to  the  Jury,    against  the 


Bayleys,  in  reply  to  the  argument  of  Jfr. 
Sutherland  on  behalf  of  the  Bayleys.    Thi» 
was  error.     It  could  not  be  used  as  against 
the  Bayleys,  because  they  were  not  parties  U> 
the  action  when  it  was  taken. 

4.  The  charge  was  erroneous,  also,  when 
treating  of  positive  and  negative  testimony. 
The  trial  Judge  practically  told  the  Jury  that 
negative  testimony  was  confined  to  that 
of  a  witness  who,  though  present  ata  transac- 
tion,  says  that  he  did  not  see  or  did  not  hear. 
This  is  too  limited  a  rule.  Testimony  whicb 
is  positive  in  form  may  amount  merely  U> 
negative  testimony.  Balph  v.  Ghieago  Jb  N, 
W.  R,  Co.  9St  Wis.  177,  14  Am.  Rep.  735; 
Draper  v.  Baker,  61  Wis.  450,  50  Am..  Rep. 
148.  It  is  erroneous,  also,  to  say  that  the 
positive  testimony  of  a  witness  to  the  exist- 
ence of  a  certain  thing,  and  the  testimony  of 
another  witness  that  such  a  thing  did  not 
exist,  are  equally  credible.  This  instrac- 
tion  ignores  every  well-settled  principle 
which  IS  to  be  applied  in  determining  the 
credibility  of  witnesses,  and  lays  down  the 
rule  that  one  witness  will  counterbalance 
another.    Draper  v.  Baker,  tupra. 

Numerous  other  questions  were  presented 
and  argued,  but  we  think  the  funeral  prin- 
ciples laid  down  in  this  opinion  so  far 
simplify  the  questions  presented  that  upon  a 
new  trial  many  of  these  questions  will  not 
again  arise,  and  we  do  not  deem  it  our  duty 
to  consider  them  in  this  opinion. 

Judgment  reverted  upon  aU  the  appeaU,  and 
action  remanded  for  a  new  trial. 
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CINCINNATI  STREET  RAILWAY  COM- 
PANY, Plff.  in  Err., 
tj. 

Alta  G.  MURRAY,  Admrx.,  etc.,  of  John  L. 
Murray,  Deceased,  et  aL 

(53  OhlcSL  87J 

*!•  Tlie  act  of  Bfajr  4»  180 1»  88  Ohio  Laws, 
682,  provides,  in  subsCanoe,  that  before  a  street 
car  shall  cross  over  a  railroad  track  at  frrade,  the 
street  car  shall  stop  not  less  than  10  nor  more 
than  fiO  feet  from  the  railroad  track,  and  some 
employee  of  the  street-railroad  company-  shall  iro 
ahead  of  the  car.  and  ascertain  if  the  way  is  clear 
and  free  from  danger  for  the  passage  of  such  car, 
and  said  car  shall  not  proceed  to  cross  until  sig- 
naled so  to  do  by  such  employee,  or  said  way  is 
dear  for  the  passage  over  said  track.  In  the  ab- 
sence of  extraordinary  circumstances,  it  is  negli- 
gence to  cause  such  street  car  to  cross  such  rail- 
road track  without  stopping  the  car  and  going 
ahead  as  required  by  this  statute. 

8«  Whether  or  not  saeh  violation  of 
■aid  statute  could  bo  Justified  or  excused  by 
any  circumstances  whatever,— ^ucere. 

•Headnotes  by  the  Court. 


8*  In  an  action  fl>r  daiwagee»  to  mak» 
such  negligence  actionable  it  must  appear  that 
injury  was  directly  caused  thereby. 

4.  In  a  trial  of  an  action  for  rtamagtia 
in  sneh  case  it  is  proper  for  the  court  to  in- 
struct the  Jury  that  such  failure  to  stop  the  oar 
and  go  ahead,  as  required  by  said  statute,  oonstl* 
tutes  negligence,  and  tf  the  evideooe  tends  U> 
prove  that  such  negligence  was  the  dlreet  cause 
of  the  injury,  the  case  should  be  submitted  to  the 
Jury.  Whether  the  evidence  does  or  doea  not  so 
tend  is  a  question  of  law  for  the  oourt. 

6«  If  there  is  only  one  employee  oper* 
atin^  anch  street  car»  it  is  bis  duty  to  stop 
the  car  and  go  ahead  and  ascertain  if  the  way  is 
dear  and  free  from  danger,  and  If  he  finds  the 
way  clear  for  the  passage  over  the  track,  he  may 
croas  over  with  hts  car  without  signaling  to  any 
one;  but  if  there  are  two  or  more  employees 
operating  such  car,  such  signal  is  required  before 
crossing. 

6«  Sneh  stoppin^y  going  ahead*  and 
sif^aUng^t  are  required  at  a  croteing  hav- 
ing gates  and  a  watchman*  the  same  as  at  other 

crossings. 

(December  17, 189S.) 

ERROR  to  the  Circuit  Court  for  Hamiltoa 
County  to  I'eview  a  Judgment  affirming  a 


NoTB.— The  above  case  is  believed  to  be  the  first 
to  construe  a  statute  such  as  that  which  is  here  in- 
volved, requiring  certain  precautions  to  be  taken 
by  employees  in  charge   of  a  street  car  before 
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crossing  a  railroad  track  at  grade.  As  to  the  right 
to  cross  railroads,  see  note  to  Chicago,  B.  A  Q.  R» 
Go.  V.  West  Chicago  Street  |B.  Co.  (IlU  29  L.  K.  A» 
486. 
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Judgment  of  the  Court  of  Common  Pleas  In 
lATor  of  plnintifl  in  an  action  brought  to  re- 
4)oyer  damages  for  the  alleged  necligent  kill- 
tog  of  her  intestate.    AfflrmecL 

StatemoPt  by  Biurk«i»  J. : 

This  action  was  brought  in  the  superior 
«oart  of  Cincinnati,  by  Alta  O.  Murray, 
administratrix  of  the  estate  of  John  L.  Mur- 
fay,  deceased*  against  the  Cincinnati  Street- 
Rail  way  Company,  and  the  Baltimore  A 
Ohio  Southwestern  Railroad  Company,  under 
$$  6184  and  6185,  Revised  Statutes,  seeking 
to  recover  the  pecuniary  injury  resulting  from 
bis  death  by  the  alleged  negligence  of  said 
two  companies. 

The  injury  occurred  on  October  4,  1892, 
at  apoint  where  Harrison  avenue,  in  the  city 
of  Cfincinnati,  crosses  the  double  track  of 
the  railroad.  The  avenue  is  traveled  and 
thronged  with  persons,  vehicles,  and  street 
<!ani,  and  crosses  the  railroad  at  grade.  The 
railroad  has  a  double  track,  and  operates 
sidings  and  yard  tracks  In  the  immediate 
vicinity  of  the  crossing,  and  seventy- five 
regular  trains  pass  over  this  crossing  every 
day,  besides  many  switch  trains,  so  that  the 
crossing  is  regarded  as  dangerous. 

The  railroad  company  had  gates  at  the 
crossing  and  a  watchman  to  lower  and  raise 
the  same,  so  as  to  prevent  accidents  at  the 
crossing.  The  street  car  upon  which  Mr. 
Murray,  who  had  paid  his  fare,  was  a  pas- 
senger, approached  the  crossing  from  the 
east  after  dark  in  the  evening.  A  train  of 
cars  was  standing  on  the  east  side  track  of 
the  railroad,  near  the  north  line  of  the  avenue, 
snd  extending  some  distance  north  so  as  to 
obstruct  the  view  of  the  main  track  from 
persons  on  the  avenue  east  of  the  railroad. 
As  the  car  approached  the  railroad  crossing, 
the  driver  or  the  car  checked  his  horses  and 
brought  his  car  nearly  to  a  stop  something 
less  than  50  feet  from  the  railroad,  and  the 
conductor  of  the  car  was  about  to  step 
from  the  car  and  go  forward  to  see  whether 
it  was  safe  for  the  street  car  to  cross,  when 
the  watchman  in  charge  of  the  gates  called  to 
the  employees  in  charge  of  the  street  car 
to  **come  ahead"  or  "come  on."  The  gates 
this  time  were  in  an  upright  position,  in- 
dicating that  it  was  safe  to  cross  the  railroad 
tracks.  And  the  watchman  who  gave  the 
signal  to  ''come  ahead"  was  at  the  same  time 
sounding  the  gong  signal  which  was  attached 
to  the  sates,  and  was  so  sounding  for  the  pur- 
pose either  of  indicating  to  persons  about  to 
cross  that  they  should  cross  promptly  and 
that  it  was  safe  to  do  so,  or  to  warn  them  that 
a  train  was  coming  and  not  to  attempt  to 
cross,  the  evidence  on  this  point  being  con- 
flicting. The  driver  and  conductor  of  the 
street  car  listened  and  heard  no  sound  of  a 
locomotive  bell  or  whistle  or  other  sounds  of 
an  approaching  train,  and  their  view  of  the 
main  track  was  obstructed  by  the  cars  upon 
the  side  track.  Thereupon  the  conductor 
resumed  his  place  on  the  rear  platform  of  his 
car,  and  the  driver,  in  pursuance  of  the  in- 
vitation and  signal  from  the  watchman  to 
^come  ahead,"  started  the  street  car  and  at- 
tempted to  cross  the  railroad  tracks.  When 
the  htreet  car  was  partly  across  the  railroad 
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tracks,  and  It  was  too  late  to  avofd  a  collision 
by  stopping  the  street  car,  a  **cut  of  cattle 
cars,"  composed  of  two  or  three  box  cars, 
loaded  with  livestock,  and  being  pushed  by 
an  engine  from  behind,  came  down  the  west 
track  of  the  railroad,  running  at  the  rate  of 
20  or  25  miles  an  hour,  and  blowing  no 
whistle,  ringing  no  bell,  and  displaying 
no  signal  light,  approached  the  crossing. 
The  driver  of  the  street  car  then  made  every 
effort  to  ffet  his  car  across  the  tracks  and 
avoid  a  collision,  but  the  railway  train  struck 
the  rear  platform  of  the  street  car,  after  the 
whole  of  said  car,  except  the  rear  platform, 
had  pasfed  over  the  crossing,  ana  therebv 
Mr.  Munrny  received  the  injuries  from  which 
he  shortly  thereafter  died. 

The  case  was  tried  to  a  jury,  and  verdict 
rendered  against  both  defendants.  A  motion 
was  made  for  a  new  trial,  which  was  over- 
ruled, and  judgment  entered  on  the  verdict. 
On  petition  in  error  to  the  circuit  court, 
which  then  had  jurisdiction,  the  judgment 
was  affirmed.  Thereupon  the  case  was  brought 
here  by  petition  in  error  on  part  of  the  street 
railway  company,  and  by  cross  petition  on 
the  part  of  the  railroad  company. 

Mf$8r9.  Paztoiit  Warring^n*  Si 
Bootet  and  Kittredfire«  Wilby*  Ik  Sim- 
monst  for  plaintiff  in  error: 

Several  acts  in  pari  materia  and  relating  to 
the  same  subject  are  to  be  taken  and  com- 
prised together  in  construing  them,  because 
they  are  considered  as  having  one  object  in 
view  and  as  acting  upon  one  system. 

The  courts  presume  an  intention  in  the  legia* 
lature  to  be  consistent  in  the  making  of  laws, 
and  also  to  have  had  a  purpose.in  each  enactment 
and  all  Its  provisions.  Special  circumsiaDces 
often  create  a  necessity  for  appropriate  special 
provisions,  differing  from  the  general  rule  upon 
the  same  subject;  and  so,  where  such  provi- 
sions are  found  io  the  statute,  different  from 
the  general  provisions  that  would  apply  to  the 
case,  the  courts  must  assume  that  the  special 
provisions  were  made  for  adequate  reasons, 
and  give  them  effect  bv  construins;  them  as 
exceptions  to  the  general  rule  contained  in  the 
general  provisions  of  the  statute. 

State  V.  McGregor,  44  Ohio  St.  681;  Potter's 
Dwarr.  Stat.  272. 

Under  the  issues  as  they  were  made  in  this 
case,  the  failure  of  the  street-railway  company 
to  stop  its  car  and  send  an  employee  forward, 
and  to  do  the  other  thingps  required  by  the 
statute,  was  a  fact  which,  in  connection  with 
all  the  other  facts  in  the  case,  and  disclosed 
by  the  evidence,  should  have  been  submitted 
to  the  jury  for  their  determination  of  tbeques- 
tion  whether  the  street-railway  company  ex- 
ercised the  degree  of  care  which  the  law  re- 
quired of  it,  or  whether  it  was  guilty  of 
negligence,  which  was  the  proximate  cause  of 
the  injury. 

Baltimore  A  0.  R,  Co.  v.  Wliitacre,  85  Ohio 
St.  629:  Blnmires  v.  Lancanshire  d  T,  B. 
Co.  L.  R  8  Exch.  283;  Wakefield  v.  Convectieui 
4b  P.  R.  Cc,  87  Vt.  880,  86  Am.  Dec.  711 ;  Meek 
V.  PenTiBylrania  Co,  38  Ohio  St.  633;  Enupfls 
V.  Knickerbocker  Ice  Co.  84  N.  Y.  488;  Horn  v. 
Baltimore  <fc  0,  R,  Co.  54  Fed.  Rep.  801,  6  D. 
S.  App.  881,  4  C.  C.  A.  846  (1898);  Cleveland^ 
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C  C,  d  I.  77.  Co.  Y.  miott,  28  Ohio  St  340; 
Bawr  V.  Peaie,  L.  R.  1  Q.  B.  Div.  821. 

Meurs.  Bateman  ft  BLarperf  for  defend- 
ant in  error  Murray: 

The  court  will  sive  effect  to  all  of  tbe  terms 
of  the  act,  and  will  so  construe  it.  if  reasonably 
possible. 

Be  Ba(haieay*s  Will,  4  Ohio  St.  388;  Wood- 
bury V.  Berry,  18  Ohio  St.  456. 

The  statute  declares  and  imposes  upon  the 
street-railway  compiioy  a  duty.  This  duty  is 
in  behalf  of  every  passenger  it  may  carnr,  re- 
specting his  safety,  while  in  the  care  oi  said 
company. 
.  Hayes  y.  Michigan  C.  B.  Co,  111  U.  S.  228, 
28  L.  ed.  410. 

There  is  no  duty  without  negligence  result- 
ing from  its  breach. 

Shearm.  &  Redf.  Neg.  §  2;  Whart.  Neg. 
g  8;  Pollock,  Torts,  852. 

The  question  as  to  whether  that  violation  of 
law  occasioned  the  injury,  and  the  extent  of 
that  injury,  was  a  question  of  fact  to  be  de- 
termined upon  the  evidence  by  the  jury. 

Horn  ▼.  Baltimore  db  0,  R.  Co,  54  Fed.  Rep. 
801.  6  U.  8.  App.  881.  4  0.  C.  A.  846;  Penn- 
i^hania  Co,  ▼.  Bathgeb,  H2  Ohio  St  72. 

A  violation  of  tbe  statute  is  negli^rence  j?^  se. 

Salisbury  v.  Herchenroder,  106  Mass.  46i<; 
Billings  v.  Breinig,  45  Mich.  65;  CorreU  v. 
BvrlingUm,  C,  R.  A  M.  R,  R,  Co.  38  Iowa. 
120,  18  Am.  Rep.  22;  Lloyd  v.  Perry,  82  Iowa, 
146;  Dodge  v.  Burlington,  C.R,  d  M.  R,  R. 
Co,  84  Iowa,  276;  Philadelphia,  W,  d  B.  R 
Co.  V.  subbing,  62  Md.  604;  /mm  v.  Union  R. 
A  Transit  Co,  90  Mo.  814;  Fath  v.  Tower 
Grove  dt  L.  BaHway,  105  Mo.  537,  13  L  R.  A, 
74;  Siemers  v.  Eisen,  54  Cat  418;  Weber  v. 
Kansas  City  Cable  R.  Co,  100  Mo.  194.  7  L.  R. 
A.  819;  Shearm.  &  Redf.  Neg.  g  13a;  Cen- 
tral R.  it  Bkg,  Co.  V.  Smith  J^  Ga.  694;  Chicago 
A  E.  I,  B.  Co.  V.  Boggs,  101  Ind.  522,  51  Am. 
Rep.  761;  Hazard  Potcder  Co.  v.  Vogler,  58 
Fed.  Rep.  152;  Terre  Haute  A  L  R.  Co.  v. 
Voelker,  129  111.  540;  Piper  v.  Chicago,  M.  db 
St.  P.  R.  Co,  77  Wis.  247;  BoU  v.  Pratt,  88 
Minn.  328,  53  Am.  Rep.  47;  Kelley  v.  Hanni- 
bal db  St,  J.  R,  Co.  75  Mo.  188. 

Jdessrs.  Harmon,  Colston,  Goldsmith, 
ft  Hoadly  for  Baltimore  &  Ohio  Southwest- 
ern Railroad  Company. 

Barket,  J.,  delivered  the  opinion  of  the 
court  : 

The  errors  assigned  and  relied  upon  arise 
upon  the  charge  of  the  court  to  the  jury  as 
ffiven,  and  refusal  to  charge  as  requested. 
The  general  charge  as  to  the  liability  of  the 
street-railway  company  in  so  far  as  the  points 
made  in  the  argument  are  concerned,  is  em- 
braced in  the  followiug: 

"The  Cincinnati  Street- Rail  way  Company, 
at  the  time  and  place  mentioned,  through  its 
agents  or  servants,  was  bound  to  exercise  the 
highest  degree  of  care  which  prudent  men  are 
accustomed  to  employ  under  similar  circum- 
stances, and  to  the  end  that  the  passenger 
mi^ht  be  safely  carried  to  the  end  of  bis 
journey,  however,  without  being  an  insurer 
of  the  safety  of  the  passenger,  Ifor  that  the 
company  did  not  undertake  to  do.  Nor  does 
it  under  the  law  stand  as  an  insurer  of  the 
safety  of  the  passenger. 
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**  If  the  jury  find  from  tbe  evidenoe  that  the 
defendant,  tbe  Street- Rail  way  Company,  is 
a  common  carrier  of  passengers,  and  that  on 
the  4th  day  of  October,  1892,  the  plain- 
tiff's intestate  was  a  passenger  on  the  car  of 
the  defendant,  and  having  paid  his  fare,  it 
was  the  duty  of  the  said  defendant  to  carry 
him  safely  to  Uie  point  of  bis  destinatioD 
without  injury ;  and  when  it  is  shown  that 
the  defendant  failed  to  carry  the  plaintiff's 
intestate  safely  to  the  place  of  his  destina- 
tion, the  failure  puts  the  defendant  prima 
facie  or  atBrmatively  in  the  wrong,  and  the 
burden  of  proof  devolves  upon  the  defendant 
to  show  that  the  injury  was  the  resnlt  of  an- 
other independent  and  intervening  cause,  and 
that  the  injury  might  not  have  been  prevented 
by  the  exercise  of^that  high  degree  of  care  to 
which  we  have  alluded,  and  which  pnident 
men  are  accustomed  to  employ  under  similar 
circumstances. 

''The  laws  of  Ohio  make  It  the  duty  of  a 
street-railway  company  to  cause  their  cars  to 
come  to  a  fiill  stop,  not  nearer  than  10  nor 
further  than  50  feet  from  the  tracks  of  a  steam 
railway  at  a  crossing,  before  proceeding  to 
cioss ;  to  cause  some  person  in  its  employ  to 
go  ahead  of  the  car  and  ascertain  if  tno  way 
is  clear  and  free  from  danger  for  tbe  passage 
of  such  street  car,  and  not  to  proceed  to  cross 
until  such  action  has  been  taken  by  such  per- 
sons so  employed  and  the  way  is  clear  for  their 
passage  over  Uie  said  tracks.  If  you  find  that 
the  death  of  the  plaintiff's  intestate  resulted 
from  the  omission  of  such  duty,  or  could 
have  been  avoided  b^  the  observation  of  said 
duty,  you  may  consider  it  as  the  act  of  negli- 
gence on  ihe  part  of  the  railway  company, 
because  of  the  invitation  of  the  steam  railway 
to  come  across,  they  should  look  and  see  that 
the  way  was  clear,  that  does  nbt  relieve  the 
street  railway  company  from  its  duty  to  ita 
passengers  as  I  have  described. " 

The  plaintiff  in  error  excepted  to  the  last 
of  the  abovepropositions  of  thegeneral  charge. 

The  court  also  charged  the  jury  that  both 
railroad  and  street  railway  might  be  found 
guilty  of  the  wrongful  acts  causing  the  in- 
jury, if  both  were  concurrent  in  point  of  time 
and  fact,  and  the  wrongful  act  of  each  waa 
the  direct  and  proximate  cause  of  the  injury. 

At  request  of  plaintiff  below,  the  court 
gave  tlie  following  special  charges,  to  which 
plaintiff  in  error  excepted : 

"1.  The  statute  of  Ohio  made  it  the  duty 
of  the  Cincinnati  Street- Railway  Company 
to  cause  its  car  to  come  to  a  full  stop  not 
nearer  than  10  feet  nor  further  than  50  feet 
from  the  crossing,  and  before  proceeding  to 
cross  said  steam -rail  way  tracks  to  cause  some 
person  in  its  employ  to  go  ahead  of  said  car 
and  ascertain  if  the  way  was  clear  and  free 
from  danger  for  the  passage  of  said  street 
car,  and  not  to  proceed  to  cross  until  signaled 
so  to  do  by  such  person  so  employed  as  afore- 
said, or  suid  way  was  clear  for  their  passage 
over  said  tracks ;  and  I  charge  you  that  the 
omission  of  such  duty  is  negligence  on  the 
part  of  said  defendant,  which  will  render  it 
liable  in  damages,  if  you  find  that  the  deatU 
of  the  decedent  resulted  from  such  omission, 
or  could  have  been  avoided  by  the  observance 
of  this  duty. 
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"2.  So  far  as  the  street-railway  oompany  j 
is  ooncemed,  the  fact,  if  yoa  sball  find  it  so 
to  be,  that  the  gateman  neglected  to  let  down 
the  gates,  or  invited  the  street-car  driver  to 
come  ahead,  does  not  excuse  the  oompany  from 
its  failure  to  send  a  person  in  its  employ 
forward  to  examine  the  track,  and  to  stop 
until  such  person  shall  have  notified  them  to 
proceed." 

The  street-railway  company  then  reauested 
the  following  five  special  charges,  which  tho 
court  refused  to  give»  and  exceptions  were 
duly  taken : 

**  1.  If  you  find  that  the  defendant  steam - 
railway  company,  in  obedience  to  an  ordi- 
nance of  Cincinnati,  had  been  and  at  the  time 
of  the  accident  was  maintaining  gates  with 
a  watchman  at  the  crossing  in  question,  then 
I  charge  you  that  the  employees  of  the  de- 
fendant street-railway  company  were  not  re- 
quired at  the  same  time  and  crossiue  first  to 
stop  the  street  car  and  then  go  forward  to  iook 
for  the  approach  of  steam  trains,  but  that 
such  employees  had  the  right  to  rely  on  the 
watchman  with  the  gates  of  the  steam-rail- 
way company. 

**2.  If  you  find  that  as  the  car  of  the 
street-railway  company  approached  the  steam 
tradLS  in  question,  the  ji;ateman  of  the  defend- 
ant steam-railway  company  kept  his  gates 
open  and  by  the  use  of  this  gong  and  oral 
invitation  indicated  to  the  driver  of  the  street 
car  that  it  was  safe  to,  and  he  should  drive 
across  the  tracks,  and  that  the  street-railway 
employees  while  in  the  exerciseof  their  senses 
of  sight  and  bearing  did  not  know  of  such 
an  approach  of  a  train  as  to  make  it  unsafe 
to  cross  the  tracks,  then  I  charge  you  that  the 
street-railway  employees  were  excused  from 
stopping  their  car  or  going  forward  in  ad- 
vance of  the  car  to  examine  for  approaching 
trains,  and  that  tliey  were  justified  in  ac- 
cepting? such  Invitation  of  the  gateman  and 
attempting  to  cross  the  tracks. 

"  3.  If  the  Jury  find  from  the  evidence  that 
the  gates  established  at  the  steam -rail  road 
crossing  were  open  at  the  time  the  street  car 
approached  the  crossing ;  the  open  gates  were 
an  affirmative  and  explicit  declaration  that  it 
was  safe  to  cross,  and  that  no  train  or  locomo- 
tive was  approaching  the  crossing  near  enough 
to  make  it  unsafe  for  the  employees  of  the 
street-railway  company  to  act  upon  the  in- 
vitation to  cross ;  and  if  you  find  that  the 
employees  of  the  street  railway  in  the 
use  of  their  senses  of  sight  and  hearing  did 
not  know  of  the  approach  of  a  train  and  were 
not  otherwise  warned  or  advised  of  its  near 
approach  so  as  to  make  it  unsafe  to  cross, 
they  were  not  guilty  of  negligence  in  acting 
upon  the  invitation  extended  to  them  by  tho 
open  gates. 

**  4.  If  you  find  that  Harrison  avenue  and 
the  steam-railroad  track  at  the  point  where 
this  collision  occurred  was  a  crossing  much 
used  both  by  the  steam  railroad  and  the  street 
railroad  and  the  traveling  public  generally, 
and  the  number  of  trains  using  the  steam  road 
and  others  using  public  convevances  and 
traveling  along  the  street  made  it  necessary 
and  highly  important  for  safety  in  crossing 
that  persons  driving  wagons  and  public  con- 
veyances should   cross  over  promptly  and 
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quickly,  so  that  the  passa^  of  steam  railroad 
trains  and  of  persons  desiring  to  use  the  street 
crossing  should  not  be  unduly  delaved  and 
hindered,  and  In  order  to  avoid  this  you 
should  find  that  it  was  necessary  for  the  de- 
fendant's street  car  to  cross  over  promptly 
and  speedily— then  I  charge  you  that  unles* 
the  employees  of  the  defendant  street-railway 
company  were  made  aware,  or  by  the  exercise 
of  their  senses  of  sight  and  hearing  could  have 
ascertained,  that  a  train  was  approaching, 
before  they  went  upon  the  crossing,  so  near 
as  to  make  it  unsaie  to  cross,  you  may  find 
that  they  were  not  negligent  in  acting  upon 
the  invitation  present^  by  the  open  gates,  or 
such  other  invitation,  if  you  find  any  waa 
^iven,  by  the  employee  of  the  steam  railroad 
in  charge  of  the  gate. 

**6.  Ii  the  jury  find  that  the  defendant 
street-railway  company*s  car  was  slowed 
up  as  it  approached  the  tracks  of  the  de- 
fendant Baltimore  &  Ohio  Southwesterzi 
liailroad  Company  on  Harrison  avenue,  and 
that  thereupon  and  before  the  street  car 
reached  the  side  track  of  the  steam  railroad, 
the  gateman  of  the  steam- railroad  company 
personally  called  to  the  employees  in  charge 
of  the  street  car  to  ''come  ahead,"  or  called 
to  them  in  any  other  words  to  that  effect, 
and  in  response  to  which  the  street  car  went 
ahead, — then  I  charge  you  that  there  can  be 
no  recovery  against  the  street-railway  com- 
pany." 

Section  2  of  the  act  of  May  4,  1801  (88  Ohio 
Laws)  provides  as  follows :  "  Whenever  tho 
tracks  of  any  street  railroads  in  this  state 
cross  the  tracks  of  any  steam  railway  at 
grade,  the  street-railway  oompany  operating 
said  line  of  cars  shall  cause  their  street  car» 
to  come  to  a  full  stop  not  nearer  than  10  feet 
nor  further  than  60  feet  from  the  crossing, 
and  before  proceeding  to  cross  said  steam- 
railway  tracks,  shall  cause  some  person  in 
their  employ  to  go  ahead  of  said  car  or  cars, 
and  ascertain  if  the  way  is  clear  and  free 
from  danger  for  the  passage  of  said  street 
cars,  and  said  street- railroad  cars  shall  not 
proceed  to  cross  until  signaled  so  to  do  by 
such  person  so  employed  as  aforesaid,  or  said 
way  is  clear  for  their  passage  over  said 
tracks." 

The  penalty  for  a  violation  of  this  section 
is  $100'  together  with  liability  in  damagea 
to  the  party  injured,  on  the  part  of  both  the 
street-railway  company  and  its  employee. 

On  the  part  of  the  street  railway,  it  is  con- 
tended that  the  above  statute  should  be  read 
in  pari  materia  with  that  section  of  the  rail- 
road statute  requiring  gates  and  a  watchman 
to  be  maintained  at  dangerous  crossings, 
and  that  when  the  gates  are  open  and  such 
watchman  is  at  his  post  and  signals  the 
street  car  to  come  on  and  cross,  that  the  em- 
ployees of  the  street-railway  are  thereby 
relieved  and  excused  from  stopping  the  car 
and  ^oing  forward  to  ascertain  whether  the 
crossing  is  clear  and  free  from  danger. 

We  do  not  agree  with  this  view.  The 
watchman  is  placed  at  his  post  to  prevent 
accidents  and  injuries  at  the  crossing,  and 
he  and  the  railroad  company  are  chargeable 
only  with  ordinary  care,  while  the  street- 
railway  company  is  a  carrier  of  passengers,. 
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«nd  aa  mch  is  chargeable  with  a  much  higher 
deirree  of  care. 

The  street-railway  statute  is  for  the  protec- 
tion of  the  lives  of  its  passengers,  and  in  ad- 
dition is  highly  penal  in  its  provisions,  and 
by  its  terras  makes  no  exception  of  crossings 
where  there  are  gates  and  a  watchman. 

It  is  therefore  clear  that  the  car  must  stop 
and  the  employee  go  forward,  whether  there 
lire  gates  and  a  watchman  or  not. 

It  is  also  contended,  on  the  part  of  the 
street-railway  company,  that  the  court  erred 
in  its  general  charge,  and  in  the  special 
charge,  in  which  the  court  called  the  atten- 
tion of  the  Jury  to  the  above  statute  and  the 
duty  thereby  imposed  of  stopping  the  car  and 
going  forward  to  see  that  the  crossing  is 
clear,  and  then  added :  **If  you  find  that  the 
death  of  the  plaintiff's  intestate  resulted  from 
the  omission  of  such  duty,  or  could  have  been 
avoided  bj  the  observation  of  said  duty,  you 
may  consider  it  as  the  act  of  negligence  on 
the  part  of  the  railway  companv.  because  of 
the  invitation  of  the  steam  railway  to  come 
across,  they  should  look  and  see  that  the  way 
was  clear,  that  does  not  relieve  the  street- 
railway  company  from  its  duty  to  its  pas- 
sengers as  I  have  described. " 

Tne  case  was  argued,  both  on  brief  and 
orally,  as  if  the  court  had  charged  that  the 
mere  failure  to  stop  the  car  and  failure  to  go 
forward  to  see  that  the  crossing  was  clear, 
constituted,  per  m,  such  actionable  negli- 
gence as  to  warrant  a  recovery;  and  it  is 
strongly  urged  that  the  question  as  to  whether 
such  failure  to  stop  the  car  and  go  forward 
was  or  was  not  negligence  on  part  of  the 
street-railway  company,  should  have  been 
submitted  to  the  Jury.'  Four  of  the  five  re- 
quests to  charge  are  also  in  line  with  this 
theory.  But  an  examination  of  the  above 
part  of  the  general  charge  shows  that  the 
court  only  decided  that  in  this  case  it  was 
negligence  to  fail  to  stop  the  car  and  go 
forward,  and  then  as  to  whether  or  not  the 
injury  was  caused  by  such  negligence  was 
submitted  to  the  jury.  The  language  of  the 
court  is:  ^If  you  find  that  deatJi  resulted 
from  the  omission  of  such  duty  or  could  have 
been  avoided  by  the  observation  of  such 
duty. " 

This  clearly  leaves  to  the  jury  the  question 
as  to  whether  or  not  the  injury  was  caused 
by  the  negligence  of  not  stopping  the  car,  and 
not  goine  forward  as  required  by  statute. 

True  the  effect  of  the  charge  was  that  the 
failure  to  stop  the  car  and  go  forward  was 
negligence.  The  charge  in  that  regard  was 
strictly  correct.  The  statute  requires  that  the 
car  stop  and  that  an  employee  go  forward  and 
ascertain  if  the  way  is  clear,  and  a  failure  to 
obey  the  statute  in  this  regard  is  negligence, 
but  in  an  action  for  damages,  and  not  for 
penalty,  it  is  not  actionable  negligence,  be- 
cause to  make  such  negligence  actionable 
some  inJuiT  must  have  l^en  directly  caused 
thereby.  In  such  case  if  there  is  nothing 
which  in  law  tends  to  Justify  or  excuse  such 
negligence,  it  is  not  only  the  right,  but  the 
dutv,  of  the  trial  Judge  to  say  to  Uie  jury  that 
eucf]  omission  is  negligence,  and  then,  if  the 
evidence  tends  to  prove  that  such  negli- 
gence was  the  direct  or  proximate  cause  of 
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the  injury,  to  submit  that  question  to  the 
jury ;  if  the  evidence  does  not  so  tend,  a 
verdict  should  be  directed  for  the  defendant. 
Whether  or  not  the  evidence  so  tends  is  a 
question  of  law  for  the  court,  and  not  of  fact 
for  the  jury. 

It  may  well  be  doubted  whether,  under  any 
circumstances,  the  street-railway  company 
would  be  Justified  or  excused  for  violating 
the  statute,  but  that  (question  is  not  neces- 
sarily involved  in  this  case,  as  the  facts 
show'n  at  the  trial  did  not  even  tend  toward 
an  excuse  or  Justification. 

The  trial  court  in  this  case  said  to  the  jury 
that  if  they  found  that  death  resulted  from 
the  omission  of  such'dutv,  or  could  have  been 
avoided  by  the  observation  of  such  duty,  the 
street-railway  company  would  be  liable. 
The  true  test  in  sucn  case  Is,  that  the  Injury 
resulted  directly  from  the  negligence  com- 
plained of.  or  was  directly  or  proximately 
caused  thereby ;  but,  in  the  absence  of  a  re« 
quest  to  make  the  charge  more  specific  in  that 
regard,  we  cannot  saylhat  the  street-railway 
company  was  prejudiced  by  the  charge  as 
given. 

It  is  urged  that  this  failure  of  duty  on  the 
part  of  the  street-railway  company  was  not 
averred  in  the  petition,  and  that  therefore  it 
cannot  be  relied  upon  as  a  ground  of  re- 
covery. Baltimore  d  0.  R.  Co.  v.  Whitacre^ 
86  Ohio  St.  639.  The  statute  prescribes  the 
care  to  be  taken  by  the  street-railway  com- 
pany at  a  crossing,  and  the  terms  of  the 
statute  need  not  be  pleaded,  but  in  this  case 
they  were  pleaded,  and  were,  on  motion,  very 
properly  stricken  out.  The  petition  avers 
that  **  the  said  street -rail  way  company,  with- 
out exercising  any  care  on  Its  part,  negli- 
gently and  carelessly  caused  said  car,  on 
which  said  decedent  was  riding,  to  be  drawn 
across  said  steam •  rai  1  road  tracks. "  If  1 1  d rove 
on  without  exercising  any  care.  It  certainly 
did  not  stop  its  car  nor  go  forward,  because 
that  would  have  been  exercising  some  care, 
in  fact  Such  care  as  the  statute  requires.  The 
averment  of  no  care  is  broad  and  sweeping, 
and  perhaps  indefinite  and  uncertain,  but  all 
this  might  have  been  cured  by  motion. 

It  is  also  urged  that  it  is  not  always  neces- 
sary to  stop  the  street  car  and  go  forward 
when  a  railroad  crossing  is  reached,  and  that 
the  last  sentence  of  the  section  shows  that  if 
the  track  is  clear  the  car  may  proceed  with- 
out stopping  and  without  any  one  going 
forward.  The  section  of  the  statute  in  ques- 
tion, after  providing  for  the  stopping  of  the 
street  car  and  an  employee  going  forward  to 
ascertain  that  the  way  is  clear  and  free  from 
danger,  provides  as  follows:  "And  said 
street  rail  road  cars  shall  not  proceed  to  cross 
until  signaled  so  \jo  do  by  such  person  so  em- 
pi  oved  as  aforesaid,  or  said  wav  is  clear  for 
their  passage  over  said  tracks." 

In  many  cities  there  is  but  one  employee 
on  a  street  car,  and  while  he  is  bound  to  stop 
his  car  and  go  forward  and  ascertain  if  Uie 
way  is  clear  and  free  from  danger,  he  cannot 
well  signal  to  himself  to  proce^,  and  in  such 
case  he  shall  not  proceed  to  cross  with  his 
car,  ** until  said  wav  is  clear  for  tlieir  passage 
over  said  tracks.  This  last  sentence  is 
clearly  applicable  only  to  cases  where,  afte. 
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<me  goes  forward,   there  is  do  one  left  in 
charge  of  the  car  to  whom  a  signul  can  be 

?;iven.  But  this  does  not  excuse  the  employee 
rom  stopping  his  car  and  going  forward  and 
4iscertaininfi:  whether  the  way  is  clear  and  free 
from  danger. 

The  railroad  company  in  its  brief,  asks  a 
veversal  of  the  judgment  against  it  only  in 
<»8e  the  Judgment  against  tne  street-railway 


company  should  be  reversed,  but  in  oral 
argument  it  is  urged  that  the  Judgment 
against  the  railroad  company  should  be  re- 
versed, and  that  against  the  street-railway 
company  affirmed.  We  find  no  error  in  the 
record  prejudicial  to  either  company,  and 
therefore  tfie  judgment  againtt  both  companiei 
is  afflrrnetU 
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of  a  promissory  note  executed  by  the  Hudson 
Furniture  Company  (a  corporation  of  the 
state  of  Wisconsin),  dated  Hudson,  Wis., 
March  26,  1892,  payable  April  14,  1898,  to 
the  order  of  Edgar  Harding,  the  defendant  in 
error,  for  the  sum  of  $5,000,  payable  at  the 
North  National  Bank,  Boston,  Mass.  Prior 
to  its  delivery  or  acceptance,  the  plaintiffs 
in  error  severally  signed  their  names  upon 
the  hack  thereof  for  the  purpose  of  ffiving 
credit  to  such  note  with  the  payee.  It  was 
thereupon  sent  bv  mail  from  Hudson,  Wis., 
to  the  payee,  at  his  residence  in  the  state  of 
Massachusetts,  with  the  request  that  he  would 
accept  it  in  lieu  of  and  in  extension  of  a  note 
of  the  Hudson  Furniture  Company  for  a  like 
amount  then  held  by  him,  and  maturing  at 
or  about  the  date  of  the  new  note.  It  was 
received  by  the  payee  in  the  state  of  Massa- 
chusetts, and  there  accepted  by  him  for  the 
prior  obligation  of  the  companv,  upon  the 
faith  and  security  of  the  individuaf  names 
upon  the  paper.  The  note  was  not  paid  at 
maturity.  It  was  not  properly  protested  for 
nonpayment,  nor  were  the  plaintiffs  in  error 
seasonably  notified  of  its  presentment  and 
nonpavment.  At  the  time  of  its  execution 
and  delivery,  the  Hudson  Furniture  Company 
was  insolvent,  to  the  knowledge  of  the  plain- 
tiffs in  error,  who  were  directors  of  the  com- 
pany, constituting  the  majority  of  its  board 
of  directors  at  the  time  of  its  execution,  and 
so  continued  down  to  and  after  the  maturity 
of  the  note. 

By  the  statute  of  Massachusetts  (Stat.  1874, 
chap.  404)  It  is  enacted  that  "all  persons 
becoming  parties  to  promissory  notes  pay- 
able on  time,  by  signature  on  the  back  there- 
of, shall  be  entitled  to  notice  of  the  nonpay- 
ment thereof  the  same  as  indorsers. " 

The  case  was  tried  in  the  court  below, 
without  the  intervention  of  a  jury.  The 
court  found  the  facts  as  above  stated,  and, 
as  conclusion  of  law  upon  such  facts,  held 
that  the  several  individual  defendants  (plain- 
tiffs in  error  here)  were  "joint  and  several 
Duikers  of  said  note,  and  therefore  not  en- 
titled to  protest  of  said  note,"  and  judgment 
was  rendered  against  all  the  defendants  for 
the  amount  due  upon  the  note. 

It  is  assigned  for  error  that  the  court  erred 
in  the  following  respects:     (1)  In  the  find- 
ing and  decision  of  the  said  circuit  court 
that  at  the  time  of  the  execution  and  deliv- 
NoTB.-8ee  also  Gattoo  v.  Chicago,  R.  L  ft  P.  B.  «ry  of  the  note  upon  which  this  action  was 
<}o.  (Iowa)  28  L.  B.  A.  560,  as  to  the  question  of  a  brought  to  the  plaintiff,  the  defendant,  the 
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FlffB.  in  Err., 

V, 

Edgar  HARDING. 
)    (70  Fed.  Bep.  468.) 

!•  TIm  relatton  to  »  note  of  »  fMurtj 
whose  BJUBe  is  stoned  on  the  back  of  it 

is  a  question  of  general  law  on  which  Federal 
courts  are  not  bound  by  state  decisions. 

S.  The  U&MlltyofJoint  makers  of  a  note 

Is  controlled  by  the  law  of  .the  place  where  the 
oontraot  is  payable. 

3.  A  state  statute  proTidlnip  that  all 
persons  be<soBita|^  ]iartles  to  prosils- 
sory  notes  payable  on  time,  by  siffnature  on 
the  back  thereof,  shall  be  entitled  to  the  same 
notice  of  nonpayment  as  indorsers,  must  control 
the  decisions  of  a  Fedenl  court  as  to  the  rights 
of  parties  to  a  note  payable  In  that  state. 

4.  State  lefirlslation  with  respeet  to  the 
law  merchant  must  be  recognised  and  en- 
forced by  Federal  courts,  although  in  the  absence 
of  such  statutes  they  are  not  bound  by  state  de- 
cisions on  the  subject. 

K.  There  is  no  common  law  of  the  United 
States*  except  possibly  as  tbe  common  law  of 
Bngland  has  been  adopted  with  reference  to  the 
construction  of  powers  granted  to  the  Federal 
Union. 

6«  Insolvencj  of  the  maker  of  a  note  is 

no  excuse  for  failure  to  give  notice  of  dishonor. 

17,  The  fket  that  ^persons  who  became 
Joint  makers  of  a  corporation  note 
were  directors  of  tbe  company  and  consti- 
tuted a  majority  of  the  board  does  not  make  it 
unnecessary  to  give  them  notice  of  dishonor  of 
the  note,  when,  by  the  law  of  the  state.  Joint  mak- 
ers are  entitled  to  the  same  notice  as  indorsers. 

(October  7, 180S.) 

ERROR  to  tbe  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Wiscon- 
«iD  to  review  a  judgment  in  favor  of  plaintiff 
in  an  action  brought  to  recover  tbe  amount 
alleged  to  be  due  on  a  promissory  note.  Bfi- 
^Beried 

Before  Woods  and  Jenkins,  Circuit  Judges, 
«Dd  Baker,  District  Judge. 

Statement  by  Jenkins,  Ciicuit  Jadge : 
This  suit  was  brought  to  recover  the  amount 


national  common  law* 


I  Hudson  Furniture  Company,  was  insolvent ; 
88 
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(2)  in  that  the  said  court  also  found  and  de- 
cided tliat  such  insoWencj  was  known  by 
the  defendants,  PhippA,  Coon,  Jones,  and 
Ooss;  (8)  in  the  flndine  and  decision  of  the 
said  court  that  the  said  rhipps,  Coon,  Jones, 
and  Goss  signed  the  said  note;  (4)  in  the 
finding  and  decision  of  said  court  that  said 
Phipps,  Coon,  Jones,  and  Ooss  were  not  en- 
titled to  protest  of  said  note ;  (5)  in  the  find- 
ing and  decision  that  plaintiff  recover  from 
the  defendants  above  named  the  amount  due 
on  said  note,  with  interest  and  costs ;  (6)  in 
the  finding  and  decision  of  said  court  by 
which  Judgment  is  ordered  according  to  the 
findings. 

Mettn.  John  C.  Spooner*  A.  Jm  Saa- 
born,  James  B.  Kerr»  and  Charles  P* 
8pooner»  Cor  plaintifb  in  error: 

The  obligation  of  the  Hudson  Furniture 
Company  was  a  Massachusetts  contract,  for 
the  note  signed  by  it  was  payable  "at  North 
Kational  Bank,  Boston,  Mass." 

Dan,  Neg.  Inst.  879;  Edwards,  Bills  A; 
Notes,  178;  Rorer,  Interstate  Law,  85:  An- 
drev8  Y.  Pondy  88  U.  S.  18  Pet.  65.  10  L.  ed. 
61:  WooUy  Y,  Lyon,  117  TXL  24A,  57  Am.  Rep. 
867. 

The  obligation  of  Phipps,  Coon,  Jones,  and 
Goss  commencing  and  to  be  performed  in 
Massachusetts,  the  law  of  that  state  must  gov- 
ern it. 

Tilden  v.  Blair,  88  U.  B.  21  Wall.  247.  22 
L.  ed.  633;  Lee  v.  Selleck.  88  N.  T.  615;  Qay 
V.  Bainey,  89  111.  221.  31  Am.  Rep.  76;  F^^eee 
V.  Brownell,  85  N.  J.  L.  285.  10  Am.  Rep.  239; 
Rorer.  Interstate  Law,  2d  ed.  pp.  86-90. 

I3nder  the  law  of  Massachusetts  notice  of 
protest  was  required. 

Mass.  Stat.  1874.  chap.  404;  National  Bank 
of  the  CommoniPealth  v.  Lato,  127  Mass.  72. 

Where  any  controversy  arises  as  to  the  lia- 
bility of  a  party  to  a  bill  of  exchange,  promis- 
sory note,  or  oUier  negotiable  paper,  in  one  of 
the  Federal  courts  of  the  United  States,  which 
is  not  determined  by  the  positive  words  of  a 
state  statute,  or  by  itfl  meaning  as  construed  by 
the  state  courts,  the  Federal  courts  will  apply 
to  its  solution  the  general  principles  of  the  law 
merchant,  regardless  of  any  local  decision. 

1  Dan.  Neg.  Inst.  §  10. 

The  statute  became  a  part  of  the  contract. 

Oregg  v.  Wegton,  7  Biss.  860;  Brabston  v. 
Gibeon,  50  U.  S.  9  How.  263,  18  L.  ed.  181; 
Dvndai  v.  Bowler,  3  McLean,  397;  Pierre  v. 
Jndwth,  106  TJ.  8.  546,  27  L.  ed.  254;  1  Dan. 
Neg.  Inst.  908;  Tiedeman,  Com.  Paper,  §216, 
and  cases  cited;  Bull  ▼.  First  Nat.  Bank,  14 
Fed.  Rep.  612. 

The  known  insolvency  of  the  maker  of  a 
promissory  note  for  six  months  previous  to  and 
at  the  time  of  the  making  of  the  note  does  not 
excuse  the  holder  from  a  seasonable  demand 
on  the  maker  and  due  notice  to  the  indorser. 

Farnum  v.  Fowle,  12  Mass.  89,  7  Am.  Dec. 
85;  Sandford  v.  Dillaway,  10  Ma.«>s.  52.  6  Am. 
Dec.  99:  Granite  Bank  v.  Ayers,  16  Pick.  392; 
Lee  Bank  v.  Spencer,  6  Met.  808,  89  Am.  Dec. 
734. 

The  Massachusetts  statute  is  applicable. 

Lane  v.  Vick,  44  U.  8.  8  How.  464,  11  L. 
ed.  681;  8coUy,  Sandford,  60  U.  8.  19  How. 
893,  15  L.  ed.  691;  Oate»  v.  Firtt  Nat. 
80  L.  R.  A. 


Bank,  100  U.  6.  289,  25  L.  ed.  680;  BrooUm^ 
City  dN.  R  Go.  v.  National  Bank,  102  U.  8. 
14,  26  L.  ed.  61;  Burgess  v.  Seligman,  107  U.. 
S.  20,  27  L.  ed.  859;  Pana  v.  BtnOer,  107  U. 
S.  629.  27  L.  ed.  424;  Bueher  v.  Cheshirs  R. 
Co.  125  U.  S.  565,  81 L.  ed.  795;  Be  Burrus,  19& 
U.  8.  586,  84  L.  ed.  600;  Baltimore  d  0,  R. 
Co.  V.  Baugh,  149  U.  S.  869,  87  L.  ed.  772; 
Natftan  v.  Louieiana,  49  U.  8.  8  How.  73,  V^ 
L.  ed.  993;  Tiedeman,  Com.  Paper,  g  8. 

Defendants  are  not  liable  because  tbej  are 
officers  of  the  corporation. 

Tiedeman,  Com.  Paper.  §  834;  JfuMon  t. 
Lake,  45  U.  8.  4  How.  262,  11  L.  ed.  907; 
Rothschild  v.  Currie,  1  Q.  B.  48:  Story,  Bq. 
Jur.  S  370;  Banfield  v.  WhippU,  14  Allen.  18. 

Messrs,  Bay  S.  Reid,  F.  H.  Boardouui^ 
and  M.  H.  Boutelle*  for  defendant  in  error: 

Plaintiffs  in  error  were  Joint  and  several 
makers  of  the  note  in  suit. 

Bey  V.  Simpson,  68  U.  8.  22  How.  841.  1^ 
L.  ed.  260;  Good  v.  MarUn,  95  U.  8.  90,  24  L. 
ed.  841:  First  Nat  Bank  v.  Lock-8titeh  Fenc& 
Co.  24  Fed.  Rep.  221. 

The  Massachusetts  statute  is  not  applicable. 

Svoift  V.  7y*m.  41  U.  S.  16  Pet.  1, 10  L.  ed. 
865;  Luke  v.  Z^.  2  Burr.  883;  Wataon  v. 
Tarpley,  59  U.  8.  18  How.  617,  15  L.  ed.  500^ 
Brooklyn  City  dt  N.  B.  Co.  v.  National  Bank„ 
102  U.  8.  14,  26  L.  ed.  61;  EollingswMrth  v. 
Tensas,  17  Fed.  Rep.  109. 

Plaintiffs  In  error  are  liable  if  the  Maasachn- 
setts  statute  is  held  applicable. 

By  the  common  law  of  the  state  of  Massa- 
chusetts, as  it  existed  at  the  time  of  the  pas- 
sage of  the  statute  in  question,  a  party  signing 
his  name  in  blank  upon  the  buck  of  a  note- 
prior  to  its  delivery  to  the  payee  was  a  co- 
maker, and  as  such  liable. 

Union  Bank  v.  WiUis,  8  Met.  504.  41  Am. 
Dec.  541;  Way  v.  Buttervoorth,  108  Mass.  509. 

The  statute  in  question  provides  that  such 
party  shall  be  entitled  to  notice  the  same  as  ai» 
indorser.  This  act.  bein^  in  derogation  of  the 
common  law,  is  to  be  strictly  construed,  and 
the  common  law  held  repealed  thereby  no  fur- 
ther **than  is  expressly  declared,  or  the  clear 
import  of  the  language  used  absolutely  re- 
quires." 

28  Am.  &  Eng.  £na  Law.  p.  888. 

Numerous  conditions  exist  in  the  law,  dis- 
pensing with  the  necessity  of  demand  and  no> 
tice: 

1.  Where  the  drawer,  by  virtue  of  the  rela- 
tions existing  between  himself  and  his  drawee, 
has  no  reason  to  expect  the  paper  to  be  cared 
for. 

2.  Where  the  facts  are  such  as  to  make  it 
the  duty  of  the  drawer  or  indorser  to  pro?ide^ 
for  the  payment  of  the  paper. 

8.  Where  the  relations  between  drawer  and 
indorsers  are  such  that  the  indorser  must  know., 
or  the  law  will  impute  notice,  of  the  nonpay- 
ment or  dishonor. 

Tiedeman,  Com.  Paper,  §  855;  2  Dan.  Neg. 
Inst.  §  1685;  HuU  v.  Myers,  90  Oa.  674. 

Jenkins*  Circuit  Judge,  delivered  the- 
opinion  of  the  court: 

We  are  not  at  liberty  to  review  the  evi- 
dence to  ascertain  whether  the  finding  of  the 
court  below  upon  the  facts  was  warranted  by 
the  testimony.    We  are  restricted  to  the  con- 
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•ideratlon  of  tbe  question  whether  the  facta 
aa  fonDd  aupport  the  judgment  rendered. 
JenkM  y.  atapp,  9  U.  8.  App.  84,  8  C.  C.  A. 
244,  and  52  Fed.  Rep.  641.  We  must  there- 
fore conaidcr  the  case  upon  the  aaaumption 
that,  at  the  time  of  the  execution  of  the  note, 
the  Hudson  Furniture  Company  was  insol- 
vent,  to  the  knowledge  of  the  indiyidual  par- 
ties to  the  note,  who  were  its  directors. 
Whether  the  term  "insolveDt,"  as  employed 
in  the  findings,  was  used  in  the  sense  of  in- 
ability to  meet  obligations  as  they  mature, 
and  in  contradistinction  to  **  bankruptcy, " 
meaning  an  absolute  inability  to  pay  a  debt, 
without  respect  to  time,— a  want  of  assets 
conyertible  into  money  sufficient  to  pay  the 
debt,— it  is  not  necessary  for  us  to  consider. 
It  may  be  observed,  however,  that  it  appears 
from  the  record  that  this  corporation  contin- 
ued a  going  concern  after  the  making  of  the 
note,  and  until  February  11,  1893,  when,  at 
a  meeting  of  the  stockholders  of  the  com- 

Kany,  it  was  resolved  that  owing  to  the  large 
M  of  the  company  in  its  business  during 
the  previous  year,  as  disclosed  by  the  treas- 
urer's report,  the  board  of  directors  was  au- 
thorized to  proceed  at  once  to  collect  all  out- 
standing accounts,  sell  the  property  of  the 
company,  and  apply  the  proceeds  to  the  pay- 
ment oi  its  debt,  and  generally  to  do  every 
and  all  things  necessary  to  wind  up  the  af- 
faire of  the  company  at  the  earliest  date  prac- 
ticable. 

** Insolvency,"  in  a  popular  sense,  means 
"bankruptcy."  There  is,  however,  a  state 
of  insolvency  which  does  not  necessarily  im- 
p\j  bankruptcy.  This  is  true,  doubtless, 
within  the  experience  of  most  merchants  and 
corporations  engaged  in  trade.  It  is  the  in- 
cident of  nearly  every  business  that  periods 
of  depression  are  experienced,  when  there  is 
a  total  inability  to  meet  obligations  as  they 
mature;  not  from  want  of  sufficient  assets, 
but  from  inability  to  turn  them  presently 
into  money  for  the  payment  of  debts.  That 
is  a  state  of  insolvency  which,  continuing, 
may  ultimately  result  in  bankruptcy.  It, 
however,  often  occure  that  by  prudent  man- 
agement, well-directed  energy,  and  by  the 
indulgence  of  creditors,  tbe  business  is  kept 
upon  Its  feet,  and,  with  the  advent  of  more 
prosperous  times,  at  last  re-established  upon 
a  sure  and  solvent  basis.  We  are  unable  to 
say  in  what  sense  the  term  "insolvent"  was 
employed  in  these  findings  of  fact.  The  his- 
tory of  the  company,  as  we  read  it  in  the 
evidence,  and  as  stat<fd  in  the  letter  inclos- 
ing and  asking  acceptance  of  this  note  by 
Mr.  Harding,  indicates  that  the  company 
was  financially  embarrassed,  but  that  its  di- 
rectora  hoped,  through  the  indulgence  of  its 
creditore.  to  restore  the  company  to  a  sol- 
vent condition,  and  to  pay  its  notes  after  the 
end  of  the  then  current  year.  We  have  said 
this  much,  not  that  we  deem  the  fact  essen- 
tial to  a  correct  decision  of  the  case,  but  sim- 
ply to  call  attention  to  the  necessity  that,  in 
findings  of  fact  which  are  to  be  presented  for 
review  in  this  court,  care  should  be  taken 
that  terms  should  not  be  employed  which  are 
susceptible  of  double  or  of  doubtful  interpre- 
tation. This  is  of  importance,  since  we  are 
without  authority  to  review  the  evidence  to 
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ascertain  the  sense  in  which  temw  an  em- 
ployed, or  to  declare  the  sense  In  which  they 
should  have  been  used. 

It  is  settled  doctrine  that  the  Federal  courts, 
in  the  exercise  of  their  coordinate  Jurisdic- 
tion, are  not  bound  by  the  decisions  of  the 
state  courts  upon  subjects  of  general  law, 
but  are  at  liberty  to  follow  the  convictiona 
of  their  own  Judgment.  Svdft  v.  Tyon,  41 
U.  S.  16  Pet.  1,  10  L.  ed.  866 ;  Brooklyn  City 
it  If,  i?.  Co,  v.  National  Bank,  103  U.  8. 
14,  26  L.  ed.  61 ;  Bnrgeu  v.  Seligman,  107  U. 
8.  20,  27  L.  ed.  859 ;  Myriek  y.  Michigan  0. 
R,  Co.  107  U.  8.  102,  27  L.  ed.  825 ;  Lake 
Shore  d  Jf.  8.  R.  Co.  v.  Prentice.  147  U.  8. 
106,  87  L.  ed.  101.  Therefore,  notwithstand- 
ing it  has  been  held  by  the  supreme  court  of 
the  state  in  which  this  note  was  executed  that 
parties  standing  in  like  relation  to  bills  and 
notes  with  the  plaintiffs  in  error  here  are  to 
be  treated  as  indorsere  {Blakeelee  y.  ffetcett,  76 
Wis.  841),  the  Supreme  Court  of  the  United 
States,  in  Good  v.  Martin,  95  U.  8.  90,  24  L. 
ed.  841,  and  Bendey  v.  Toioneend,  109  U.  8. 
665.  667,  27  L.  ed.  1065,  1066,  has  determined 
that  they  must  be  treated  as  joint  makera  of 
the  note  with  the  party  who  appears  thereon 
as  maker.  And  such  is  also  the  law  of  Mas- 
sachusetts. Union  Bank  v.  Willie,  8  Met.  504, 
41  Am.  Dec.  541 ;  Brown  v.  Butler,  99  Mass. 
179;  Way  v.  Buttenoorth,  108  Mass.  509; 
Allen  v.  Brown,  124  Masa.  77.  We  are  there- 
fore constrained  to  hold  that  the  plaintiffs 
in  error  were  Joint  makera  with  the  Hudson 
Furniture  Company  of  this  note,  and,  if  the 
contract  is  to  be  controlled  by  the  law  of  the 
state  of  Wisconsin,  were  not  entitled  to  no- 
tice of  protest.  Being  Joint  maken  of  the 
note,  their  liability  is  controlled  by  the  law 
of  the  place  where  the  contract  is  payable, 
because  they  are  deemed  to  have  reference  to 
the  law  of  such  place  in  the  construction  of 
the  obligation  assumed.  Brabtton  v.  Oibeon, 
50  U.  8.  9  How.  268,  277,  18  L.  ed.  181.  187 ; 
Calhoun  Court ty  Supere.  v.  QaXbraith,  99  U. 
8.  214,  218,  25  L.  ed.  410,  411 :  Pierce  v. 
Induth,  106  U.  8.  546,  27  L.  ed.  254 ;  1  Dan. 
Neg.  Inst.  4th  ed.  §  895.  It  would  be  other- 
wise with  respect  to  the  indorser  of  a  note, 
for  he  is  treated  as  in  fact  entering  into  a  new 
obligation,  undertaking  that  the  maker  will 
pay  at  the  time  and  place  stipulated,  and  that 
he  (the  indorser)  will  respond  to  his  obliga- 
tion at  the  place  of  the  execution  of  his  in- 
dorsement, if  there  delivered,  in  the  event  of 
dishonor  and  notice.  If  delivered  at  a  place 
other  than  at  the  place  of  execution,  the  law 
of  the  place  where  delivered  controls.  Dan. 
Neg.  Inst.  ^§  868,  899 :  Slaeum  v.  Pomeroy, 
10  U.  8.  6  Cranch,  221,  8  L.  ed.  204 ;  Muuon 
y.  Lake,  45  U.  8.  4  How.  262,  11  L.  ed.  967. 
The  plaintiffs  in  error  thus  being  Joint  mak- 
era of  a  note  payable  and  delivered  in  the 
state  of  Massachusetts,  their  obligation  is  to 
be  judged  by  the  law  of  that  state. 

Wo  are  therefore  brought  to  the  inquiry 
whether  the  statute  of  that  state  to  which  ref- 
erence has  been  made  is  operative  to  clothe 
the  joint  makers  with  the  rights  to  notice  of 
protest  that  an  indorser  is  entitled  to.  This 
statute  manifestly  regards  all  parties  to  a  note 
by  signature  on  the  back  thereof,  whether 
they  were  to  be  treated  aa  guarantora  or  as 
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Joint  makers,  in  the  light  of  sureties  for  the 
maker,  and  recognizes  the  eoui table  right 
of  such  parties  to  notice  of  dishonor  of  the 
note  by  their  principal.  It  sought  to  place 
tbem,  with  respect  to  presentment,  demand, 
and  notice  of  aishonor,  upon  the  same  foot- 
ing with  an  indorser.  The  statute  was  thus 
construed  by  the  supreme  Judicial  court  of 
that  commonwealth  \ii\Nationai  Bank  ▼.  LaWy 
127  Mass.  72,  prior  to  the  execution  of  the 
contract  in  question.  We  are,  of  course, 
bound  by  that  construction.  Louisville,  N. 
O.  it  T,  R.  Co.  y.  Mi9$imppi,  188  U.  tii.  587, 
88  L.  ed.  784,  2  Inters.  Com.  Rep.  801 ;  Bal- 
timore  Traction  Co,  y.  BaZtimore  Belt  B.  Co. 
151  U.  8.  187,  88  L.  ed.  102.  So  that,  as- 
suming the  yalidity  of  that  statute,  any  one 
becoming  a  party  to  a  note  payable  on  time 
by  signature  on  the  back  thereof,  whether  he 
be  treated  as  guarantor  or  joint  maker,  is  in 
fact  a  mere  surety  for  the  maker ;  his  liabil- 
ity is  conditional  and  secondary ;  and  before 
he  can  be  charged,  he  must  haye  the  same 
notice  of  protest  that  an  indorser  by  the  law 
merchant  would  be  entitled  to  under  like 
circumstances.  He  stands  in  this  respect  in 
the  shoes  of  an  indorser.  The  statute  entered 
into  and  is  a  term  of  the  contract.  The  en- 
gagement of  the  plaintiffs  in  error,  therefore, 
was  that  If,  upon  due  demand,  the  note  should 
not  be  paid  according  to  its  tenor,  they  would 
compensate  the  holder  or  a  subsequent  in- 
dorser who  was  compelled  to  pay,  provided 
the  requisite  proceedings  on  dishonor  were 
duly  taken. 

It  is  urged,  however,  that  we  must  disre- 
gard this  statute ;  and  in  support  of  this  con- 
tention the  broad  doctrine  fs  asserted  that 
the  several  states  of  this  Union  have  no  right 
by  statute  to  change  the  general  commercial 
law.  This  contention  is  rested  upon  certain 
observations  of  justices  delivering  the  opin- 
ions of  the  court  in  Sufift  v.  Tyson,  41  U.  8. 
16  Pet.  1,  18,  10  L.  ed.  865,  871,  and  WaUon 
y.  TarpUy,  69  U.  S.  18  How.  517.  521,  15 
L.  ed.  500,  511.  In  the  former  case  it  is 
snid  :  **In  all  the  various  cases  which  have 
hitherto  come  before  us  for  decision,  this 
court  has  uniformly  supposed  that  the  true 
interpretation  of  the  84th  section  limited  its 
application  to  state  laws,  strictly  local ;  that 
is  to  say,  to  the  positive  statutes  of  the  state, 
and  the  construction  thereof  adopted  by  the 
local  tribunals,  and  to  rights  and  titles  to 
things  having  a  permanent  locality,  such  as 
the  rights  and  titles  to  real  estate,  and  other 
matters  immovable  and  intraterritorial  in 
their  nature  and  character.  It  never  has 
been  supposed  b^  us  that  the  section  did  ap- 
ply, or  was  designed  to  apply  to  questions 
of  a  more  general  nature,  not  at  all  depend- 
ent upon  local  statutes  or  local  usages  of  a 
fixed  and  permanent  operation,  as,^for  ex- 
ample, to  the  construction  of  ordinary  con- 
tracts or  other  written  instruments,  and  es- 
pecially to  questions  of  general  commercial 
law,  where  the  state  tribunals  sre  called  upon 
to  perform  the  like  functions  as  ourselves, 
that  is,  to  ascertain,  upon  general  reasoning 
and  legal  analogies,  what  is  the  true  exposi- 
tion 01  the  contract  or  instrument,  or  what 
is  the  Just  rule  furnished  by  the  principles 
of  commercial  law  to  govern  the  case.     And 
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we  have  not  now  the  slightest  difficulty  in 
holding  that  this  section,  upon  its  true  in- 
tendment and  construction  is  strictly  limited 
to  local  statutes  and  local  usages  of  the  char- 
acter before  stated,  and  does  not  extend  ta 
contracts  and  other  instruments  of  a  commer- 
cial nature,  the  true  interpretation  and  effect 
whereof  are  to  be  sought,  not  in  the  decisions 
of  the  local  tribunals,  but  in  the  general 
principles  and  doctrines  of  commercial  ju- 
rispruaence.  Undoubtedly  the  decisions  of 
the  local  tribunals  upon  such  subjects  are 
entitled  to,  and  will  receive,  the  most  de- 
liberate attention  and  respect  of  this  court; 
but  they  cannot  furnish  positive  rules  or  con- 
clusive authority  by  which  our  own  Judg- 
ments are  to  be  bound  up  and  governed.  The 
law  respecting  negotiable  instruments  may 
be  truly  declared  in  the  language  of  Cicero, 
adopted  by  Lord  Mansfield  In  Luke  v.  Lyde^ 
2  Burr.  882,  887,  to  be  in  a  grest  measure, 
not  the  law  of  a  single  country  only,  but  of 
the  commercial  world." 

lb  the  latter  case  the  observation  which  it 
supposed  to  warrant  the  asserted  restriction 
upon  the  rights  of  the  states  is  as  follows: 
*'The  general  commercial  law  being  circum- 
scribed within  no  local  limits,  nor  committed 
for  its  administration  to  any  peculiar  juris- 
diction, and  the  Ck>nstitution  and  laws  of  the 
United  States  having  conferred  upon  the  citi- 
zens of  the  several  states,  and  upon  aliens, 
the  power  or  privilege  of  litigating  and  en- 
forcing their  rights  acquired  under  and  de- 
fined by  that  general  commercial  law,  before 
the  Judicial  tribunals  of  the  United  States, 
it  must  follow  by  regular  consequence,  that 
any  state  law  or  regulation  the  effect  of  which 
would  be  to  impair  the  rights  thus  secured, 
or  to  devest  the  Federal  courts  of  cognizance 
thereof,  in  their  fullest  acceptation  under  the 
commercial  law,  must  be  nugatory  and  un- 
availing. The  statute  of  Mississippi,  so  far 
as  it  may  be  understood  to  deny,  or  in  any 
degree  to  impair,  the  right  of  a  nonresident 
holder  of  a  bill  of  excuange,  immediately 
after  presentment  to  and  refusal  to  accept  by 
the  drawee,  and  after  protest  and  notice,  to 
resort  forthwith  to  the  courts  of  the  United 
States  by  suit  upon  such  bill,  must  be  re- 
garded as  wholly  without  authority  and  in- 
operative. The  same  want  of  authority  may 
be  affirmed  of  a  provision  in  the  statute 
which  would  seek  to  render  the  right  of  re- 
covery by  the  holder,  after  regular  present- 
ment and  protest,  and  notice  for  nonaccept- 
ance,  dependent  upon  proof  of  subsequent 
presentment,  protest,  and  notice  for  nonpay- 
ment. A  requisition  like  this  would  be  a  vio- 
lation of  the  general  commercial  law,  which 
a  state  would  have  no  power  to  impose,  and 
which  the  courts  of  the  United  States  would 
be  bound  to  disregard." 

It  may  not  be  denied  that  the  laniniagc  em- 
ployed gives  color  of  authority  to  the  preten- 
sion. It  is  therefore  necessary  to  ascertain 
the  precise  questions  there  involved,  in  order 
to  discover  whether  the  remarks  quoted  were 
pertinent  to  the  subject  under  discussion,  and 
necessary  to  be  determined,  and  so  suthori- 
tative  and  binding  upon  us  as  decisions  of 
the  court.  In  the  former  esse  the  question 
was  whether  a  certain  defense  to  a  bill  of  ex- 
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change,  belne  a  contract  made  within  the 
state  of  New  York,  and  governed  by  its  law, 
was  available ;  and  this  contention  was  rested 
upon  the  ground  that  the  courts  of  New  York 
l^ad  decided  affirmatively  upon  that  ques- 
tion. The  supreme  court  lield  :  First,  that 
the  question  had  never  been  definitely  deter- 
mined in  the  courts  of  that  state ;  and,  sec- 
ondly, if  it  had  been  so  determined,  the  de- 
cision would  not  be  binding  upon  the  Federal 
courts  with  respect  to  principles  established 
in  the  general  commercial  law,  under  the 
84th  section  of  the  judiciary  act  of  1789 ;  that 
decisions  of  the  state  courts  do  not  constitute 
laws  within  the  meaning  of  the  act,  but  are 
merel V  evidence  of  what  the  laws  are ;  and 
that  the  term  ^'law,"  as  there  used,  refers  to 
the  acts  of  the  legislature  or  long  established 
local  customs  having  the  force  of  law.  It 
is  to  be  observed  that  the  Judgment  in  that 
case  was  carefully  limited  to  the  effect  of 
decisions  of  local  tribunals.  Mr.  Justice 
Story,  delivering  the  opinion,  remarks  with 
respect  to  the  facts  of  the  case  that  **  it  is  ob- 
servable that  the  courts  of  New  York  do  not 
found  their  decisions  upon  any  local  statute 
or  positive,  fixed,  or  ancient  local  usage,  but 
they  adduce  the  doctrine  from  the  general 
princi  pies  of  commercial  law. "  The  decision 
in  the  case  upon  the  precise  question  pre- 
aented  is  now  universally  recognized  as  cor- 
rect, but  whatever  was  said  with  respect  to 
local  statutes  and  their  effect  was  upon  a 
question  not  involved  in  the  case.  The  lan- 
guage of  Cicero,  adopted  bv  Lord  Mansfield, 
and  quoted  by  Mr.  Justice  otory,  is  undoubt- 
edly correct,— that  the  law  of  negotiable  in- 
struments is  in  a  great  measure,  not  the  law 
of  a  single  country  only,  but  of  the  commer- 
cial world.  That  was  the  statement  of  an 
historical  fact,  as  true  to-day  as  in  the  time 
of  Cicero.  The  underlying  principles  of  the 
commercial  law  are  the  same  in  all  commer- 
cial countries;  but,  as  matter  of  fact,  the 
customs  and  laws  of  the  various  commercial 
nations  differ  widely  with  respect  to  negoti- 
able i)aper.  The  law  merchant,  as  we  have 
received  it  from  the  common  law,  erew  out 
of  the  customs  of  the  merchants  of  London, 
and  in  many  essential  particulars  is  at  vari- 
ance with  the  commercial  law  of  continental 
Europe.  The  language  quoted  from  Cicero 
by  no  means  suggests,  nor  is  it  true,  that  it 
is  beyond  the  power  of  each  sovereignty  to 
change  the  commercial  law  to  suit  its  pleas- 
ure. In  the  latter  case,  of  Watton  v.  Tarp- 
ley,  a  statute  of  the  st-ate  of  Mississippi  pro- 
vided that  "no  action  or  suit  shall  be  sus- 
tained or  commenced  on  any  bill  of  exchange 
until  after  the  maturity  thereof. "  This  stat- 
ute was  invoked  in  defense  of  an  action  in 
the  Federal  court  prior  to  the  maturity  of  the 
bill  against  the  drawer  of  the  bill  upon  pro- 
test for  nonacceptanoe.  A  question  in  the 
case  was  whether  the  statute  of  a  state  could 
thus  restrict  the  right  of  a  party  to  pursue 
his  suit  in  a  Federal  court.  The  court  held 
adversely  upon  that  question.  It  is  to  be 
noted  that  the  statute  relied  upon  did  not  go 
to  the  question  of  liability  upon  the  contract, 
nor  impose  any  new  term  upon  commercial 
contracts,  but  merely  affected  the  remedy 
thereon,  postponing  suit  until  after  maturity 
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of  the  bill.  The  decision  was  certainly  cor- 
rect, because  no  state  statute  can  thus  con- 
trol the  remedy  of  a  suitor  in  a  Federal  court* 

The  observations  referred  to  in  both  the 
cases  were  certainly  Mter  so  far  as  they  seem 
to  imply  or  can  be  properly  construed  as 
holding  that  a  state  is  without  power  with 
respect  to  contracts  made  within  its  jurisdic- 
tion, and  controlled  by  its  law.  In  view  of 
the  eminent  learning  of  the  distinguished 
jurists  referred  to,  their  observations  are  to 
be  treated  with  great  deference ;  but,  if  sus- 
ceptible of  the  meaning  contended  for,  they 
cannot  be  held  to  declare  the  settled  law  of 
the  land  without  determination  of  the  ques- 
tion by  the  supreme  court  in  a  cause  where- 
in the  question  was  involved  and  necessary 
to  be  decided. 

There  are  a  number  of  decisions  of  the  su- 
preme court  which  distinctly  recognia^  the 
right  of  such  legislation  by  the  state.  Thus, 
in  Bank  of  United  State*  v.  DonnaUy,  83  U. 
8.  8  Pet.  861,  8  L.  ed.  »74,  it  is  asserted  that : 
''The  general  principle  adopted  by  civilized 
nations  is,  that  the  nature,  validity,  and  in- 
terpretation of  contracts  are  to  bo  governed 
by  the  law  of  the  country  where  the  contracts 
are  made,  or  are  to  be  performed  [the  remedy 
being  governed  by  the  lexfori].^ 

In  Musion  v.  Lake,  46  U.  &  4  How.  263, 
278,  11  L.  ed.  967,  978,  the  question  being 
.whether  the  contract  between  the  holder  and 
indorser  of  the  bill  in  controversy  was  to  be 

governed  by  the  law  of  Louisiana,  where  the 
ill  was  payable,  or  by  the  law  of  Missis- 
sippi, where  It  was  drawn  and  indorsed,  the 
court  says :  "This  part  of  the  contract  was, 
by  the  agreement  of  tiie  parties,  to  be  per- 
formed in  Mississippi,  where  the  suit  was 
brought  and  is  now  depending.  The  con- 
struction of  the  contract,  and  the  diligence 
necessary  to  be  used  by  the  plaintiffs  to  en- 
title them  to  a  recovery,  must  therefore  bo 
governed  bv  the  laws  of  the  latter  state." 

In  BrooJdyn  City  it  Iif.  B,  Co,  v.  National 
Bank  of  Tm  Bepuhlie,  supra,  Mr.  Justice 
Harlan  speaking  for  the  court,  observes  (page 
25  of  102  U.  8.  and  66  of  26  L.  ed.)  :  "^  Ac- 
cording  to  the  very  general  concurrence  of 
judicial  authority  in  this  country  as  well  as 
elsewhere,  it  may  be  regarded  as  settled  in 
commercial  jurisprudence—there  being  no 
statutory  regulations  to  the  contrary— that 
where  negotiable  paper  is  received,  **  etc. 

And  so  in  Lake  Shore  d  If,  S,  R.  Co,  t. 
Prentice,  147  U.  8.  101,  87  L.  ed.  97,  Mr. 
Justice  Gray,  delivering  the  opinion  of  the 
court,  remarks  upon  the  question  then  under 
consideration  that  **  It  Is  a  question,  not  of 
local  law,  but  of  general  jurisprudence,  upon 
which  this  court,  in  the  absence  of  express 
statute  regulating  the  subject,  will  exercise 
its  own  judgment,  uncontrolled  by  the  de- 
cisions of  the  courts  of  the  several  states. " 

The  contention  that  this  statute  of  Massa- 
chusetts is  invalid  and  inoperative  goes  to 
the  extent  of  depriving  a  state  of  power  to 
legislate  with  respect  to  the  law  merchant. 
It  presents  a  bold  and  far-reaching  proposi- 
tion, striking  at  the  root  of  power  in  the  re- 
spective states  to  which  we  are  not  prepared 
to  yield  assent.  We  are  referred  to  no  pro- 
vision of  the  Constitution  which  expressly 
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or  impliedly  inhibits  the  exercise  of  such 
power  by  the  state.  The  contention  assumes 
that  there  is  a  commercial  law  of  the  United 
States  distinct  from  and  independent  of  the 
law  of  the  states.  Whence  came  it,  and 
how  was  it  adopted?  Was  it  the  common 
law  of  England  or  the  civil  law  of  conti- 
nental Europe?  Was  it  a  law  appropriated 
by  the  nation  upon  the  adoption  of  the  Con- 
stitution? It  must,  then,  be  universal  in  its 
application  throughout  the  nation,  overrid- 
ing all  state  laws  upon  the  subject  and  all 
right  of  the  states  to  legislate.  We  know 
that  most  of  the  states  are  governed  by  the 
common  law  of  Enffland  as  modified  and 
adapted  to  the  peculiar  circumstances  and 
conditions  of  each,  and  that  one  state,  at 
least,  is  governed  by  the  civil  law.  And  we 
know,  moreover,  that  the  commercial  law  ex- 
isting in  these  various  states,  while  alike  with 
regard  to  underlying  principles,  is  widely 
dinerent  in  many  essential  respects.  There 
is  no  common  law  of  the  United  States,  ex- 
cept possibly  as  the  common  law  of  En/rland 
has  been  adopted  with  reference  to  the  con- 
struction of  powers  granted  to  the  Federal 
Union. 

This  subject  received  the  consideration  of 
the  court  in  Smith  v.  Alabama,  124  U.  8. 
405,  478,  81  L.  ed.  508,  512,  1  Inters.  Com. 
fiep.  804,  and  was  there  determined,  Mr. 
Justice  Matthews,  speaking  for  the  court/ 
saying:  "There  is  no  common  law  of  the 
United  States,  in  the  sense  of  a  national  cus- 
tomary law,  distinct  from  the  common  law 
of  England  as  adopted  by  the  several  states 
each  for  itself,  applied  as  its  local  law,  and 
subject  to  such  alteration  as  may  be  provided 
by  its  own  statutes.  WheaUm  v.  Peters,  88 
If.  S.  8  Pet.  501,  8  L.  ed.  1055.  A  deter- 
mination in  a  given  case  of  what  that  law 
is  may  be  different  in  a  court  of  the  United 
States  from  that  which  prevails  in  the  judi- 
cial tribunals  of  a  particular  state.  This 
arises  from  the  circumstance  that  the  courts 
of  the  United  States,  in  cases  within  their 
jurisdiction,  where  they  are  called  upon  to 
administer  the  law  of  the  state  in  which  they 
sit  or  by  which  the  transaction  is  governed, 
exercise  an  independent  though  concurrent 
Jurisdiction,  and  are  required  to  ascertain 
and  declare  the  law  according  to  their  own 
judgment.  This  is  illustrated  by  the  case 
of  New  York  0.  R,  Co.  v.  Lockmod,  84  U. 
S.  17  Wall.  857,  21  L.  ed.  627,  where  the 
iDommon  law  prevailing  in  the  state  of  New 
York,  in  reference  to  the  liability  of  common 
carriers  for  negligence,  received  a  different 
interpretation  from  that  placed  upon  It  by 
the  judicial  tribunals  of  the  state;  but  the 
law  as  applied  was  none  the  less  the  law  of 
that  state.  In  cases,  also,  arising  under  the 
Ux  mereatoria,  or  law  merchant,  by  reason  of 
its  international  character,  this  court  has  held 
itself  less  bound  by  the  decisions  of  the  state 
courts  than  in  other  cases.  /Sioift  v.  I^yson, 
41  U.  8.  16  Pet.  1,  10  L.  ed.  865;  Oarpenter 
V.  Providence  Washington  Ins.  Co,  Id.  495,  10 
L.  ed.  1044 ;  Oates  v.  First  Nat,  Bank,  100 
U.  8.  239,  25  L.  ed.  580;  Brooklyn  City  A 
N,  B.  Co.  V.  National  Bank,  102  U.  8.  14, 
26  L.  ed.  61.  Tliere  is.  however,  one  clear 
exception  to  the  statement  that  there  is  no 
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national  common  law.  The  fnterpretatioii 
of  the  Constitution  of  the  United  States  is 
necessarily  influenced  by  the  fact  that  ita 

g revisions  are  framed  in  the  language  of  the 
Inglish  common  law,  and  are  to  be  read  in 
the  light  of  its  history.  The  Code  of  consti- 
tutional and  statutory  construction  which, 
therefore,  is  gradually  formed  by  the  Judg- 
ments of  this  court,  in  the  application  of  the 
Constitution  and  the  laws  and  treaties  made 
in  pursuance  thereof,  has  for  its  basis  so 
much  of  the  common  law  as  may  be  implied 
in  the  subject,  and  constitutes  a  <!ommoD 
law  resting  on  national  authority.  Moore  ▼. 
United  States,  91  U.  S.  270,  28  L.  ed.  346.  ** 

Mr.  Daniel,  in  his  valuable  treatise  upon 
the  law  of  Negotiable  Instruments  (sees.  868, 
864),  defines  the  principle  which  should  rule 
the  question  in  the  following  explicit  lan- 
guage :  "  Each  one  of.  the  United  States  is, 
in  contemplation  of  its  own  and  of  the  Fed- 
eral Constitution,  a  distinct  and  independent 
sovereignty,  with  its  own  peculiar  code  of 
laws  and  system  of  judicature.  And  while, 
in  the  aggregate,  they  compose  one  integral 
confederacy,*'which  is  itself  an  independent 
nation,  paramount  in  certain  respects  to  the 
states,  in  all  other  respects  the  states  retain 
their  separate  autonomies,  and  are  deemed  as 
much  foreign  to  each  other  as  if  not  in  any 
wise  associated  together.  The  regulation  of 
contracts  comes  peculiarly  within  the  proT- 
ince  of  the  states,  and  therefore  contracts  be- 
ween  citizens  of  the  different  states,  while 
they  may  be  enforced  by  process  in  the  Fed- 
eral courts,  nevertheless  are  to  be  construed 
and  effectuated,  not  by  a  general  system  of 
laws  which  overspread  the  whole  country, 
but  in  accordance  with  the  principles  of  in- 
ternational law  which  govern  transactions 
between  parties  of  different  nations. 

**8ec.  864.  As  long  as  all  the  parties  to  a 
bill  or  note  are  confined  within  the  limits  of 
a  single  state,  the  local  law  alone  determines 
their  rights  and  liabilities.  No  suit  can  be 
brought  in  a  Federal  court,  and  any  question 
which  may  be  litigated  begins  and  ends  with 
the  local  tribunals.  But  the  vast  and  con- 
stant traffic  between  the  states,  and  the  gen- 
eral use  of  bills  and  notes  as  a  medium  of 
exchange,  give  circulation  to  those  instru- 
ments from  hand  to  hand,  and  from  state  to 
state;  and  questions  of  nicety  are  often  pre- 
sented in  the  inquiry  by  what  law  the  rights 
and  liabilities  of  the  parties  are  to  be  ascer- 
tained. In  some  of  the  states,  as  in  Mary- 
land, the  English  statute  of  3  «&  4  Anne  is 
in  force.  In  others,  as  in  Virginia,  where 
none  but  notes  payable  at  bank  arc  negotia- 
ble, there  are  peculiar  statutory  provisions 
respecting  commercial  paper.  In  all  of  the 
states,  each  recognizes  the  precedents  of  its 
own  courts,  as  independently  of  the  rulings 
of  the  Supreme  Court  of  the  United  States 
as  of  those  of  Great  Britain,  which  may.  in- 
deed, shed  great  light  on  all  commercial 
questions,  but  are  of  no  binding  authority. 
When  suit  is  brought  in  one  of  the  Federal 
courts,  it,  on  the  otlier  hand,  will  be  guided 
by  the  general  law  merchant  in  questions 
referable  to  it,  and  will  follow  its  own  views 
about  it,  unless  the  nature  of  the  liability 
contracted  has  already  been  determined,  ul 
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tbe  particular  state  of  the  contract,  at  the 
itime  it  was  entered  into. " 

We  are  of  opinion  that  these  principles  are 
-not  shaken  by  the  cditer  dieta  to  which  refj 
-erence  hss  been  made.  It  will  thus  be  seen 
that,  in  the  exercise  of  the  concurrent  juris- 
diction of  the  Federal  court  with  respect  to 
all  contracts  not  within  the  exclusiye  control 
•of  the  Federal  goyernment,  we  administer 
the  law  of  the  state  which  controls  the  con- 
tract, and  that  each  state  has  the  right  to  im- 
pose such  conditions  and  limitations  upon 
^sontracts,  not  inhibited  by  the  terms  of  its 
own  or  the  Federal  Constitution,  as  it  may 
-nee  proper.  It  U«  of  course,  most  desirable 
that  there  should  be  uniformity  of  laws  with 
respect  to  commercial  paper, — a  necessity 
becoming  more  and  more  empliasized  day  by 
<lay,  ana  which  may  possibly  result  in  the 
grant  of  ezclusiye  control  of  the  subject  to 
the  Federal  govemmeDt.  It  is  not,  how- 
•ever,  within  "our  province  to  bringabout 
fluch  a  result,  however  desirable.  We  are 
constrained  to  hold  that  the  act  of  Massachu- 
setts here  in  question  was  a  valid  exercise 
of  power,  and  became  a  term  of  this  contract. 
The  nature  of  the  liability  at  the  time  of 
the  making  of  the  contract  was  declared  by 
the  statute  law  of  the  state  of  the  contract, 
and  we  must  construe  the  contract  in  the 
light  of  such  statute  law. 

We  are  thus  brought  to  the  question 
whether  the  known  insolvency  of  the  maker 
at  the  time  of  the  execution  of  the  note,  and 
the  fact  that  the  plaintiffs  in  error  were  di- 
rectors, constituting  a  majority  of  the  board 
of  directors,  of  the  msker  of  the  note,  obviate 
the  necessity  of  presentment  of  the  note  for 
payment,  and  the  giving  of  seasonable  no- 
tice of  dishonor.  The  contract  of  the  parties 
was  conditional.  It  was,  as  we  have  seen, 
that  if,  upon  due  demand,  the  note  should 
not  be  paid  by  the  corporation  accord inr  to 
Its  tenor,  they  would  compensate  the  holder, 
or  a  subsequent  indoraer  who  is  compelled 
to  pa^,  provided  the  requisite  proceedings 
for  dishonor  were  duly  talten.  That  there 
should  be  demand  of  payment  and  notice  of 
dishonor  were  terms  incorporated  into  this 
contract.  BothseltOd  v.  Currie,  1  Q.  B.  48. 
The  reason  of  the  condition  imposed  by  the 
]aw  doubtless  was  that  the  indorser  might 
take  prompt  measures  for  his  security,  and 
the  law  presumed  injury  from  want  of  notice 
of  dishonor.  This  presumption  is  certainly 
not  refuted  by  proof  of  the  solvency  of  the 
tnaker  evidencing  that  no  injury  resulted 
from  want  of  notice  to  the  indorser.  It  is 
«aid,  however,  that  insolvency  known  to  the 
Indorser  dispenses  with  the  necessity  of  no- 
tice, because  nothing  could  be  lost  by  de- 
fault of  demand  and  notice.  We  are  not  pre- 
pared to  concur  in  the  conclusion  of  fact. 
We  have  said  that  the  solvency  of  the  maker, 
when  no  possible  loss  could  result  to  the  in- 
^lorser  from  want  of  notice,  will  not  excuse 
failure  to  advise  of  dishonor.  Certainly,  in 
the  case  of  insolvency  notice  is  more  essen- 
tial, that  the  partv  to  be  charged  may  take 
prompt  measures  for  his  security.  The  in- 
4K>lvency  of  the  maker  miglit  possibly  affect 
the  sufficiency  of  indemnity,  but  it  would 
not  necessarily  result  in  a  tota?  failure  of 


redress.  That  would  be  dependent  upon  th» 
extent  of  the  insolvency.  There  have  been 
cases,  invested  with  peculiar  equities,  in 
which  courts  have  sought  to  evade  this  whole- 
some rule  of  the  common  law,  and  in  which 
they  have  permitted  evidence  of  no  injury 
to  excuse  notice.  We  are  not  prepared  to 
follow  a  rule  that  will  tend  to  confusion  in 
commercial  law  in  order  to  relieve  a  sup- 
posed hardship.  We  concur  with  the  su- 
preme court  of  Massachusetts  in  Farnum  v. 
FfncU,  13  Mass.  89,  92,  7  Am.  Dec.  85,  that 
''the  hardship,  if  any,  arises  from  a  fluctua- 
tion of  opinions,  and  an  uncertainty  as  to 
rules;  and  seldom  from  an  inflexible  adher- 
ence to  them ;  because,  when  it  is  once  known 
that  exactness  in  the  performance  of  dutv  is 
to  be  required,  parties  will  sdapt  themselves 
to  such  a  state  of  things,  and  be  alwavs  dili- 
gent and  punctual  to  avail  themselves  of 
their  contracts."  And  we  conciK  with  Mr. 
Daniel  (Dan.  Neg.  Inst.  §  1134)  that  it  ia 
"a  total  misconception  of  the  obligation  of 
an  indorser  to  place  his  liability  at  all  upon 
any  question  involving  the  pecuniary  cir- 
cumstances of  his  principal.''  Hardship  ia 
more  likely  to  happen  from  speculation  of 
courts  and  juries  in  the  determination  of  the 
question  of  fact  whether  injury  has  or  has 
not  resulted  from  want  of  notice  than  from 
strict  adherence  to  the  law  and  to  the  terms 
of  the  contract.  The  better  opinion  is,  and, 
as  we  think,  the  settled  doctrine  of  this  coun- 
try is,  that  insolvency  is  no  excuse  for  fail- 
ure of  notice  of  dishonor.  French  v.  Bank 
of  Columbia,  8  U.  8.  4  Cranch.  141,  2  L.  ed. 
576 ;  WiUon  v.  Senier,  14  Wis.  880 ;  Band- 
ford  V.  DiUaway,  10  Mass.  52,  6  Am.  Dec. 
99;  Farnum  v.  Fovole,  12  Mass.  89,  7  Am. 
Dec.  85;  Oranite  Bank  v.  Ayer9,  16  Pick. 
892;  Lee  Bank  v.  Spencer,  6  Met.  808,  39 
Am.  Dec.  784. 

Nor  do  we  think  that  the  fact  that  the 
plaintiffs  in  error  were  directors  and  consti- 
tuted a  majority  of  the  board  of  directors  of 
the  maker  of  the  note  is  matter  of  moment  or 
excises  failure  of  notice.  The  case  of  Hull 
V.  Mu€r$,  90  Oa.  674,  is  urged  upon  our  at- 
tention in  support  of  this  contention.  The 
decision  of  the  court  upon  this  question  is 
bottomed,  as  we  think,  upon  incorrect  rea^ 
Boning,  and  is  without  the  support  of  author- 
itv.  The  court  says:  ^Though  the  debt  is 
his  and  not  their  own,  primarily,  yet,  hav- 
ing all  his  assets  and  full  power  over  them, 
and  over  all  his  business,  they  are  bound  to 
know  all  that  he  would  be  bound  to  know 
were  his  business  and  assets  in  his  own  handa 
and  under  his  own  management. " 

If  we  grant  this,  we  have  alreadv  seen  that 
the  settled  law  of  the  land  is  that  knowledge 
by  the  indorser  of  the  solvency  or  insolvency 
of  the  maker  will  not  excuse  want  of  notice. 
The  court  further  observes :  **  In  this  instance 
the  principal  being  a  corporation,  and  the 
indorsers  the  corporate  directors,  the  Istter 
could  have  no  right  or  reason  to  expect  that 
funds  would  be  provided  for  liquidating  the 
debt,  unless  it  was  done  by  their  procure- 
ment or  through  their  agency. " 

This  is  true  if  it  means  that  the  funds  to 
meet  the  note  are  in  a  sense  to  be  procured 
through  and  appropriated  to  the  debt  by  tho 
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agency  of  tbe  board  of  directors ;  but  it  is  not 
necessarily  true  if  it  means  that  the  funds 
are  to  be  piocured  through  the  agency  of  the 
indorsers  of  the  note.  Their  contract  is  per- 
sonal and  individual,  and  is  not  affected  by 
their  official  relation  to  the  company.  The 
directors,  in  the  management  of  the  property 
of  a  corporation,  have  no  duty  imposed  upon 
them  or  upon  any  member  of  the  board  to 
furnish  funds  for  the  uses  of  the  corporation, 
save  such  as  arise  from  the  fact  that  the  prop- 
erty of  the  corporation  is  committed  to  their 
care.  Unless  knowledge  by  the  indorser  of 
the  insolvency  of  the  maker  of  a  note  can 
avail  to  dispense  with  the  necessity  of  a  no- 
tice, we  are  unable  to  approve  this  decision. 
The  defect  in  its  reasoning  seems  apparent 
from  the  following  clause:  ''A  single  di- 
rector, or  even  a  minority  of  the  directors, 
indorsing  a  note  for  the  corporation,  mieht 
be  entitled  to  notice  of  dishonor,  for  one  only, 
or  a  small  number,  might  have  a  right  to 
suppose  that  the  note  would  be  attended  to 
at  maturity ;  but  when  the  whole  board,  or 
a  majority  of  its  members,  unite  in  the  in- 
dorsement, each  and  all  so  indorsing  should 
be  charged  with  the  duty  and  responsibility 
of  protecting  the  paper,  since  the  power  to 
control  the  conduct  of  the  corporation  in  re- 
spect to  payini;  or  not  paying  would  be  in 
their  own  hands." 

It  seems  a  curious  conclusion  that,  because 
the  note  is  indorsed  by  a  majority  of  the 
board  of  directors,  therefore  the  individual 
liability  of  each  is  fixed,  and  want  of  notice 
of  dishonor  excused,  upon  the  ground  that 
they  should  act  together  as  a  majority,  and 
so  could  appropriate  funds  of  the  corporation 
to  the  payment  of  the  note.  The  argument 
assumes  tliat  they  must  act  together  as  a  ma- 
jority of  the  board  of  directors;  that  there 
are  funds  of  the  corporation  which  should 
have  been  applied  to  the  payment  of  the  note, 
and  were  not  applied,  because  of  the  non- 
action by  the  indorsers.  The  argument  con- 
cedes that,  if  the  note  were  indorsed  by  a 
minority  of  the  directors,  failure  to  give  no- 
tice would  not  be  excused.  But  by  what 
right  does  the  court  assume  that  the  majority 
of  the  directors  indorsing  the  note  will  or 
should  act  together  as  a  majority  in  the  board 
upon  any  question  affecting  the  interests  of 
the  company?  The  argument  proceeds  upon 
the  theory  that  they  should  act  in  their  own 
interest  to  protect  their  liability,  and  pos- 
sibly in  opposition  to  the  interests  of  credit- 
ors. We  think  the  case  is  founded  upon  a 
mistaken  notion  of  the  duties  and  obligations 
of  directors.  They  are  only  to  administer  the 
property  of  the  corporation  as  they  find  it. 
They  are  not  oblifi^ed  to  furnish  funds  for  the 
use  of  their  principal,  nor  ought  they,  as  di- 
rectors, to  protect  their  individual  interests 
against  the  interests  of  their  principal.  It 
is,  moreover,  to  be  observed,  that,  in  the  case 
we  have  now  in  hand,  the  body  of  the  stock- 
holders, some  two  months  prior  to  the  ma- 
turity of  this  note,  directed  the  officers  of  the 
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company  to  wind  up  the  affairs  of  the  com* 
pany  at  the  earliest  date  practicable,  to  ooU 
lect  all  its  assets,  sell  all  its  property,  and 
apply  the  proceeds  to  the  payment  of  th» 
debts  of  tJiie  company.  The  corporation  thea 
ceased  to  be  a  goinff  concern. 

We  have  helof  in  Sutton  Mfg.  Oo,  v.  Euteh" 
in$on,  11  C.  C.  A.  820,  68  Fed.  Rep.  496, 
that  "when   a   private   corporation   ia  dis- 
solved, or  becomes  insolvent,  and  determines 
to  discontinue  the  prosecution  of  business, 
its  property  is  thereafter  affected  by  an  eq- 
uitable lien  or  trust  for  the  benefit  of  cred- 
itors.   The  duty  in  such  cases,  of  preserving- 
it  for  creditors,  rests  upon  the  directors  or 
officers  to  whom  has  been  committed  the  au* 
thority  to  control  and  manage  its  affairs. 
Although  such  directors  and  officers  are  not 
technical  trustees,  thev  hold,  in  respect  of 
the  property  under  their  control,  a  fiduciary 
relation  to  creditors;  and  necessarily,  in  the 
disposition  of  the  property  of  an  insolvent 
corporation,  all  creaitors  are  equal  in  right, 
unless  preference  or  priority  has  been  legally 
given  by  statute  or  by  the  act  of  the  corpora- 
tion to  particular  creditors.** 

It  would  have  been  a  violation  of  duty  for 
the  plaintiffs  in  error,  as  directors  of  the  com- 
pany, after  this  resolution  of  the  stockhold- 
ers, to  have  sought  to  apply  the  assets  of  the 
corporation  to  the  payment  of  this  particular 
debt  for  which  they  were  conditionally  li- 
able, and  thus  to  relieve  themselves  of  Ha-^ 
bility,  to  the  detriment  of  tbe  general  cred- 
itors of  the  company.  Their  duty  was  U> 
refrain  from  applying  the  assets  of  the  cor- 
poration to  the  payment  of  this  note  if  th» 
assets  of  the  corporation  were  insufficient  to 
pay  all  debts  in  full.  Their  power  by  the 
resolution  became  limited,  and  their  duty 
was  to  marshal  all  the  assets  of  the  corpora- 
tion, and  apportion  them  ratably  among  all 
the  creditors  of  the  corporation  according  to 
their  equality  of  right  They  could  not  le- 
gally have  done  that  which  the  supreme  court 
of  Georgia,  in  the  case  referred  to,  holds  that 
they  should  have  done,  and  failure  so  to  do 
wrought  legal  excuse  for  failure  of  duty  on 
the  part  of  the  holder  of  the  note.  In  thia 
respect  this  case  is  distinguishable  from  the 
case  of  HuU  v.  Myers, 

The  court  below  held  that  the  plaintiffs  la 
error  were  joint  makers  of  the  note,  and  there- 
fore not  entitled  to  notice  of  protest.  Wo 
have  seen  that,  by  the  Isw  of  Maasachusetta 
which  governs  this  contract,  they  were  en- 
titled to  notice,  notwithstanding  that  relation 
to  the  paper.  We  hold  that  failure  of  notico 
is  not  excused  by  anything  apparent  on  tho 
record,  and  that  the  plaintiffs  in  error  aro 
discharged  from  liability  upon  the  paper  by 
reason  of  failure  of  proper  demand  and  of 
seasonable  notice  of  dishonor. 

JTie  judgment  triU  be  retersed^  and  the  causo 
remanded,  with  directions  to  the  court  below 
to  render  judgment  for  the  plaintiffs  in  error 
upon  the  findings. 
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^1«  The  eommon-law  rule  which  holds 
m  hushaad  U&ble  In  damages  for  slaDder- 
OU8  words  uttered  by  bis  wjf e,  although  he  Js  Dot 
preeenti  and  In  which  he  has  not  participated  In 
any  manner,  has  not  been  abroffated  in  this  state 
by  the  passage  of  the  statutes  relating  to  mar- 
ried women. 

fi.  The  words  alleged  In  the  complaint 
as  having  been  spoken  of  and  ooncerninff 
plaintiff  were  as  follows:  '^He  has  been  drunk 
throughout  Tbaoksgivinir  week.  He  has  not  re- 
tired any  niicht  during  that  week  other  than  in 
a  state  of  drunkenness.  He  has  drunken  people  In 
his  room.  He  gets  people  in  his  room,  and  makes 
them  drunk.    He  was  drunk  during  the  early 
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hours  of  the  morning  after  Thanksglvlnir.** 
These  words  involved  moral  turpitude  on  plain-^ 
tifTs  part,  as  well  as  charged  him  with  the  com- 
mission of  an  indictable  offense,  field,  that  ther 
were  slanderous  per  se. 

(Kovember  6. 189S.) 

APPEAL  by  defendant  from  an  order  of  tb& 
District  court  for  Ramsey  County  oyer- 
ruling  a  demurrer  to  the  complaint  in  an  ac- 
tion brought  to  recover  damages  for  slander. 
AJflrmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Theodore  H.  Holland,  witb  Mr. 
John  L.Townley»  for  appellaots: 

The  unprecedented  enlarjrement  of  married 
women's  property  rights. which  took  place  even 
before  Minnesota  passed  into  Ktatebood,  and 
which  was  known  as  section  115  (106)  of  chap- 
ter 61  (71)  of  the  Public  Statutes  of  Minnesota 
of  1849-1858,  had  swept  out  of  existence  tb& 


Note.— lAdbiUty  of  ^imImiikI  and  wife  for  the  v>1fe*9 

UM  and  elander, 
I.  The  eomrnon-law  doetrine. 

TL  Effect  of  etate  legtaiation. 

IIL  The  (jueetion  of  the  hueband'e  preeenee  a$id 
eoereUm, 

TV,  Joinder  of  parties  and  actions* 

V.  NeeettUu  of  mroioe  upon  wtfe» 

VI.  ^eU  of  d^oth  pending  oetiofk 
TIL  HvAand  amdioife  asvfUneaaes, 
VIU.  Damaoes  and  evidence  InmitlQaUotu 

IX.  Effect  of  a  judgment  in  eueh  eaees, 

X.  Action  on  bttU  bond  in  mtehcaMee* 

This  note  is  confined  exclusively  to  cases  of  libel 
and  slander  by  the  wife,  and  does  not  include  other 
torts,  although  the  aame  principles  would  apply  as 
to  them. 

As  to  the  responsibility  of  married  women  for 
the  use  and  aafety  of  premises  owned  by  them,  see 
noU  to  Strouse  t.  Leipf  (Ala.)  23  L.  R.  A.  OBB  il894). 

Upon  the  question  of  the  husband*8  Itabf lity  for 
the  wife's  torts,  see  note  to  Baker  v.  Braslin  (K.  I.) 
e  L.  B.  A.  TLB  0!&m  and  to  Prenties  y.  Paisley  (Fla.j 
7  L.  B.  A.  MO  (UOO). 

iTiCrodiictfon.' 
The  principal  case  adds  another  to  the  list  of 
states  which  hold  that  the  rules  and  doctrines  of 
the  common  law  recrardingr  the  husband's  liability 
for  the  wife's  torts  have  not  been  abrosrated  by 
state  statutes,  and  therefore  the  husband  remains 
liable  as  at  common  law  for  a  libel  or  slander 
committed  by  the  wife. 

L  The  eomm/on^'W  doctrine. 

The  common-Jaw  liability  of  the  husband  for  the 
torts  of  his  wife,  such  as  slander,  is  placed  upon 
the  same  ground  as  his  responsibility  for  other 
wrongs  committed  by  her. 

Thus,  in  an  action  to  recover  damages  affainat 
the  hustmod  alone  for  slander  uttered  by  the  wife, 
the  court  stated  the  rule  as  follows:  For  the  wife's 
torts,  committed  during  coverture,  the  husbaod  is 
responsible,  and  such  torts  may  be  committed  in 
either  of  the  following  circumstances:  Frist,  where 
the  husband  Is  absent  and  has  no  knowledge  of  the 
intended  act;  second,  where  the  husband  is  absent, 
but  where  the  tort  is  done  under  his  direction  and 
instigation;  third,  where  the  husband  is  present, 
but  the  wife  acts  of  her  own  volition;  and  fourth, 
where  the  tort  is  committed  in  the  company  of  the 
husband,  and  by  his  command  or  encouragement. 
In  the  first  three  cases  they  are  Jointly  liable,  and 
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the  wife  must  be  Joined,  for  the  reason  that  she  ia 
in  reality  the  offending  party,  and  if  the  marriage 
should  be  dissolved  by  dlToroe  or  the  death  of 
either  before  Judgment  is  recovered,  the  liablltry 
of  the  husband  ceases,  he  being  Joined  because  sho- 
oannot  be  sued  alone;  but  in  the  fourth  cnse.  the 
law  considers  the  tort  as  committed  by  the  hus- 
band, and  he  alone  is  liable,  but  In  order  to  exempt 
her  from  liability,  the  concurrence  of  his  prececce- 
and  his  command  must  be  shown;  a  wrong  done  by 
his  direction,  but  not  in  his  company,  does  not  ex> 
cuse  hen  nor  does  his  presence  if  unaccompanied 
by  his  direction.  The  court  further  stated  that  the 
rule  as  laid  down  in  2  Kent,  Com.  119,  t<>  the  effect 
that  *1f  committed  in  his  company,  or  by  h1sorder» 
he  alone  is  liable,**  was  too  broad.  Kosminsky  v» 
Goldberg,  44  Ark.  401  (1884). 

The  reasons  for  the  rule  of  the  common  law  in 
such  actions  have  been  thus  stated:  At  common 
law  the  hustMind  has  the  control,  almost  absolute^ 
over  her  person.  Is  entitled,  as  the  result  of  the 
marriage,  to  her  services,  and  consequently  to  her 
earnings,  to  her  goods  and  chatties;  he  has  the 
right  to  reduce  her  chose  in  action  to  possession 
during  her  life,  can  collect,  and  enjoy  the  rents  and 
profits  of  her  real  estate,  and  thus  has  dominion 
over  her  property  and  becomes  the  arbiter  of  her 
future.  The  wife  is  in  a  condition  of  complete  de- 
pendence, cannot  contract  in  her  own  name,  la 
bound  to  obey  him,  and  her  legal  existence  la 
merged  in  that  of  her  husband  so  that  they  are 
termed  and  regarded  as  one  person  in  law;  as  a 
necessary  consequence  he  is  liable  for  her  debta 
dum  solo,  and  for  her  torts  and  frauds  committed 
during  coverture,  if  they  are  done  in  his  presence 
or  by  his  procurement,  he  alone  is  liable,  otherwise 
they  must  be  sued  jointly.  Martin  v.  Robson,  6& 
IIL  129 16  Am.  Rep.  578  (1872). 

So,  it  has  been  held  that  at  common  law  a  hus- 
band is  liable  for  slanderous  words  spoken  by  his 
wife.    McElfresh  v.  Kirkendall,  88  Iowa.  234  (1873). 

And  the  party  slandered  has  an  action  against 
them  Jointly,  and  the  husband's  property  is  liable 
to  be  taken  in  satisfaction  of  the  Judgment  ren« 
dered  therein.    Hill  v.  Duncan,  110  Mass.  288  (1872). 

To  the  same  extent  as  if  she  alone  were  answer- 
able. Austin  V.  Wilson,  4  Cush.  273,  GO  Am.  I>ec> 
786  (1849). 

For  torts  such  as  slander  committed  by  the  wife 
not  in  the  presence  of  her  husband  and  not  by  hia 
coercion  they  are  Jointly  liable,  and  must  be  Joined 
in  the  action.   Smith  v.  Taylor,  11  Ga.  20  (1802). 
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last  remnant  of  the  husband's  common-law 
liability  for  his  wife's  torts,  in  this  state. 

Under  similar  provisions,  the  identically 
«ame  question  arose  In  IlliDois  which  is  the 
question  in  this  case« — whether  a  husband  was 
any  longer  liable  for  his  wife's  slanderous 
words.  The  court  held  not. 
,  Martin  v.  R6b9on,^  111.  129, 16  Am.  Rep. 578. 

Similar  decisions  were  made  in  NorrU  y, 
Corkai,H2  Kan.  409, 49  Am.  Rep.  489,  tkudBo- 
wrd  V.  Kettering,  101  Pa.  181. 

Could  it,  after  the  passage  of  those  acts,  any 
longer  be  said  that  "the  husband  is  the  custo- 
dian of  her  fortune,"  or  that  he  "adopts  the 
wife  and  her  circumstances  together,"  or  that 
**he  takes  her  fortune,  if  she  has  one,  and  as- 
sumes all  the  liabilities  therefrom/' — all  of 
which  are  the  reasons  and  only  reasons  assigned 
for  his  common  law  liability  for  her  torts? 

Schouler,  Dom.  Rel.  pp.  102,  108. 

Nothing  short  of  a  positive  re-enactment  of 
the  husband's  liability  would  suffice  to  over- 
come the  legislation  of  1849-58. 

Bingham  Y,  Winona  County  Supers.  8  Minn. 
448. 


We  do  not  conceive  of  any  reason  why  the 
fact  that  the  legislature  expressly  declared  thai 
in  this  one  particular  instance  of  desertion  the 
husband  shall  not  be  liable  for  his  wife's  torts, 
committed  in  the  carrying  on  of  her  separate 
business,  should  prevent  the  remaining  legis- 
lation from  having  its  necessary  and  natural 
effect,  to  wit,  to  absolve  him  from  liability  for 
her  personal  torts. 

The  New  York  courts  hold  that  the  husband 
is  exempted  from  liability  for  the  wife's  torts 
committed  by  her  in  the  conduct  of  her  sepa- 
rate estate,  while  they  hold  him  liable  for  her 
personal  torts. 

Qtiiltp  V.  Battle,  185  N.  Y.  201,  17  L.  R  A. 
521:  Rom  v.  Smith,  45  N.  Y.  230;  Fiske  ▼. 
Bailey,  51  N.  Y.  150;  Baum  v.  Mullen,  47  N. 
Y.  577;  Fitzgerald  v.  (hiann,  62  How.  Pr.  881, 
reversed,  109  N.  Y.  441. 

Some  very  respectable  authorities  hold  that 
to  charge  a  person  orally  with  an  indictable 
crime,  involving  moral  turpitude  or  subject- 
ing him  to  infamous  punishment,  is  actionable 
perse. 

Kinney  v.  Nash,  8  N.  Y.  177;  Hewit  v.  Jfo- 


So  It  has  been  beld  tbat  such  doctrine  applies  so 
lonff  as  the  relation  of  husband  and  wife  oontinaes, 
no  mutter  whether  tbeir  separation  be  permaDent 
or  temporary,  unless  it  operates  upon  tbe  mar- 
riage so  as  to  make  that  civil  relation  cease.  Head 
V.  Briscoe,  5  Oarr.  ft  P.  484  (1838).  In  tbat  case  the 
husband  was  beld  liable  for  the  wife^s  libel,  al- 
tboufrb  tbey  were  permanently  livinir  apart. 

And  it  has  been  held  tbat  tbe  old  principles  and 
precedents  of  tbe  common  law  must  stand  witb  re- 
spect to  actions  of  this  nature  until  tbey  have  been 
cbanged  by  Intelligent  legislative  enactment,  and 
that  judicial  decisions  cannot  attempt  to  tbink  what 
tbe  legislature  ought  to  have  done.  McNicboll  v. 
Kane,  2  aty  Ct  Bep.  67  a884). 

I  n.  Effetl  of  stale  legittUUion, 

The  effect  of  recent  state  legislation  witb  refer- 
ence to  tbe  rights  and  liabilities  of  married  women 
has  not  been  uniform  as  to  tbe  busband^s  common- 
law  responsibility  for  tbe  wlfe*s  torts,  sucb  as  libel 
and  slander,  only  a  very  few  of  tbe  states  holding 
that  such  legislation  has  entirely  abrogated  tbe 
common-law  rue. 

In  Illinois  tbe  decisions  of  tbe  court  are  strong  in 
the  construction  of  tbe  statutes  of  tbat  state  as  ab- 
rogating, to  a  great  extent,  the  principles  of  tbe 
common  law.  Bo  tbe  statutes  of  Kansas,  Indiana, 
Massacbusetts,  Pennsylvania,  and  Vermont  would 
seem  to  follow  in  the  same  line  to  some  extent,  al- 
tbougb  In  Pennsylvania  tbe  statute  of  1887  is  tbe 
only  one  upon  wbicb  tbe  courts  bave  placed  sucb 
a  construction.  In  other  states,  however,  such  as 
Iowa  and  Texas,  tbe  courts  bave  held  tbat  tbe 
common-law  doctrine  has  not  been  abrogated  by 
*  state  statute. 

Tbe  common-law  rule  was  declared  abrogated  by 
the  Illinois  statute  of  1869,  in  tbe  case  of  Martin  v. 
Rob9on,  65  111.  128. 16  Am.  Rep.  578  (1873),  an  action 
for  slander  brought  against  both  husband  and  wife. 

By  the  statute  in  question  in  tbat  action,  a  mar- 
ried woman  is  ^'entitled  to  receive,  use,  ani  possess 
ber  own  earnings,  and  sue  for  tbe  same  in  ber  own 
name,  free  from  tbe  interference  of  ber  husband.^* 
Ihid, 

The  operation  of  this  statute,  tbe  court  beld.  was 
to  discharge  the  husband  from  his  liability  for  the 
torts  of  the  wife  during  coverture,  which  he 
neither  aided,  advised,  nor  countenanced.  Martin 
V.  Robson,  66  111.  189. 16  Am.  Rop.  678  a872>. 

And  this  for  the  reason  that  if  the  wife  alone  was 
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entitled  to  receive  and  appropriate  to  her  own  use 
damages  recovered  for  slander  of  herself,  abe 
should  answer  for  her  slander  of  others.  Martin  v. 
Robson.  65  lU.  129,  18S,  16  Am.  Rep.  578  aSTS). 

Tbe  decision  was  also  based  upon  tbe  theory  tbat 
tbe  statutes  In  question  give  tbe  wife  during 
coverture  tbe  sole  control  of  ber  personal  estate 
and  property  acquired  In  good  faith  from  any  per- 
son other  than  her  husband,  and  ber  own  earnings 
for  labor  performed  for  any  person  other  than  her 
husband  or  minor  children,  with  tbe  right  to  use 
and  possess  the  property  and  earnings  free  from 
the  control  and  interference  of  ber  husband, 
tin  V.  Robson,  66  HL  129, 16  Am.  Rep.  678  (18»). 

And  upon  tbe  further  ground  that  since  the 
Ing  of  sucb  statute  tbe  husband  cannot  enjoy  the 
profits  of  her  real  estate  without  her  permission. 
He  has  no  control  over  her  separate  personal  prop> 
erty,  it  is  not  subject  to  bls^llsposal.  oontrol,  or 
interference,  all  her  separate  property  being  under 
ber  sole  control,  to  be  beld,  owned,  posooaood,  and 
enjoyed  by  her  <^he  same  as  though  she  was  sole 
and  unmarried.  He  has  no  right  to  use  or  dtopoee 
of  a  horse  or  cow,  without  her  consent.  He  can  no 
longer  interfere  with  ber  choses  in  action;  tbey  are 
under  her  sole  control.  The  product  of  her  labor 
is  ber  exclusive  property,  wbicb  she  alone  can  sue 
for  and  enjoy.  Any  suit  or  action  for  eaminga 
must  be  in  ber  own  name,  and  she  may  sue  and 
possess  them  free  from  tbe  Interferenoe  of  ber 
husband  or  bis  creditors.    IMd. 

With  reference  to  tbe  above-mentioned  acts,  tbe 
court  stated  that  the  intention  of  the  legislature 
was  to  abrogate  the  common-law  rule,  to  a  great 
degree,  tbat  husband  and  wife  were  one  person; 
and  tbat  tbe  intent  to  give  to  the  latter  the  right  to 
control  her  own  time,  to  manage  her  separate 
property,  and  contract  with  reference  to  it,  was 
plainly  indicated  by  those  statutes,  which  while 
they  did  not  expressly  repeal  tbe  common-law  rule, 
that  the  husband  Is  liable  for  the  torts  of  tbe  wife, 
made  such  modification  of  bis  rights  and  her  dis- 
abilities as  wholly  to  remove  tbe  reason  for  tbe  lia- 
bility; tbat  tbe  rights  acquired  by  tbe  husband  by 
virtue  of  the  marriage  had  almost  all  been  taken 
away,  and  the  disabilities  of  the  wife  had  nearly  all 
been  removed,  and  therefore  a  liability  which  had 
for  its  consideration  rights  conferred  should  no 
longer  exist  when  the  consideration  had  failed;  an<l 
tbat  if  the  relation  of  husband  and  wife  bad  been 
so  cbanged  as  to  deprive  him  of  all  right  to  her 
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4on,  24  How.  Pr.  867:  Dial  ▼.  Bolter,  6  Ohio 
St.  841;  Alfel/!  y.  Wright,  17  Ohio  St.  241,  98 
Am.  Dec.  615;  Young  y.  Miller,  8  HiU,  22; 
Curry  t.  OoUins,  87  Mo.  828. 

Others  hold  that  the  words  must  charge  an 
indictable  offense,  inyolving  moral  turpitude 
and  subjecting  the  person  to  infamous  punish- 
ment 

Newell,  Defamation,  Slander,  A  Libel, p.  84; 
Oooley,  Torts,  p.  195;  Pollard  v.  Lyon,  91  XJ. 
fi.  225,  28  L.  ed.  808;  Bedtoay  ▼.  Gray,  81  Yt. 
1292. 

The  latter  doctrine  states  the  law. 

Bedioay  y.  Qray,  eupra. 

So  far  as  appears  from  the  complaint  plain- 
tiff was  charged  with  misdemeanor  punishable 
with  a  fine,  or  imprisonment  commutable  to  a 
tioe.  This,  emphatically,  is  not  an  indictable 
•crime  punishable  with  infamous  punishment. 

Buck  T.  Beraey,  81  Me.  568;  Warren  y.  Nor- 
man,  1  Walk.  (Miss.)  887;  McKee  y.  Wilson,  87 
N.  C.  800;  (TEanlon  v.  Myere,  10  Rich.  L.  128; 
Broughton  y.  McQrew,  89  Fed.  Rep.  678,  5  L. 
R.  A.  406;  Lemons  y.  Weds,  78  Ey.  117;  Beery 
V.  ViaU,  16  R.  I.  517. 


The  mere  charge  of  dninkenness,  made 
against  an^  ordinary  person,  would  not  be 
actionable  in  itself,  but  becomes  so  through 
the  attending  circumstances  that  It  was  made 
against  the  parties,  so  as  to  touch  them  in 
their  specal  character  or  relation,  ofiBce  or  trust. 

TowDshend,  Slander  A  Libel,  pp.  288  «^  eeq, 

Mr.  Frank  M.  Hopkins,  f6r  respondent: 

At  common  law  the  husband  is  liable  for  all 
the  torts  of  his  wife  committed  during  coyer- 
ture. 

Brazil  y.  Moran,  8  Minn.  286,  88  Am.  Dec. 
772;  Jaekaon  v.  Kirby,  37  Vt.  448;  Fou^r  y. 
Ohicheater,  26  Ohio  St.  9;  Baker  y.  Young,  44 
Ul.  42,  92  Am.  Dec.  149. 

This  is  the  law  of  this  state  to-daj  unless  it 
has  been  changed  by  iegislatiye  enactment. 

In  Braeil  y.  Moran,  supra,  the  husband's 
liabilityfor  the  tortsof  his  wife  was  held  to  exist. 

The  statutory  proyisions  which  appellant 
cites  were  enacted  to  enable  courts  of  law  to 
deal  with  the  separate  estates  of  married 
women  to  the  same  extent  as  courts  of  equity 
had  preyiously  been  doing. 

Carpenter  y.  Leonard,  5  Minn.  155. 


property,  and  to  the  control  of  her  person  and  her 
time,  eyery  principle  of  rlffht  would  lieylolated  by 
holding'  bim  still  responsible  for  her  conduct;  and 
that  If  she  was  emancipated  be  should  no  longer  be 
enslayed.  Martin  y.  Aobeon,  S6  111.  129, 183, 16  Am. 
Rep.  678  (187S). 

In  the  same  case  the  court  also  stated  that  so  d1- 
▼erae  were  the  rigbts  and  Interests,  the  dutien,  ol>- 
llgatioiis.  and  disabilities  of  husband  and  wife  now, 
that  it  would  be  most  unreasonable  to  bold  him 
etlll  liable  for  the  tores  committed  without  his  pres- 
ence and  without  his  consent  or  approliatlon;  and 
tbat  If  be  was  not  bound  to  pay  her  delyts  he  should 
not  be  responsible  for  her  torts,  for  the  reason  that 
when  the  ground- work  Is  gone  as  to  the  one,  It  Is 
gone  as  to  the  other,  and  the  structure  of  the  part- 
ies must  fall  before  the  innoyatlons  of  the  present. 
Ibid, 

From  the  opinion  of  the  court  In  Martin  y.  Rob- 
son,  06  HI.  199, 16  Am.  Bep.  678  (1872),  as  above  ex- 
pressed, however.  Justices  Sheldon,  Breese,  and 
ficott  dissented,  holding  that  the  abrogation  of  the 
taw  left  the  party  who  might  recelye  Injuries  at 
the  hands  of  a  married  woman  practically  remedi- 
less, making  wiyes  as  It  were  licensed  wrongdoers. 

Kansas  Comp.  Laws  1879.  chap.  63,  •  8,  provides 
tbat  a  married  woman  may,  while  married,  sue  and 
be  sued  m  the  same  manner  as  if  she  were  unmar- 
ried. 

The  proyisions  of  the  Kansas  statutes  as  stated 
above  changed  the  common-law  rule  and  dls- 
charged  the  husband  from  liability  for  the  torts  of 
the  wife  committed  when  he  was  not  present,  and 
with  which  be  had  no  connection,  and  in  tbat  state 
the  wife  stands  upon  an  equality  in  all  respects 
with  the  busbusd,  and  she  alone  is  responsible  for 
her  contracts,  and  should  be  aloiie  responsible  for 
her  words  and  her  acts.  Norris  v.  Corkill,  88  Kan. 
400. 49  Am.  Rep.  489  a884). 

So  that  under  the  provisions  of  the  Kansas  stat- 
uti>s,  the  reasons  assigned  for  the  liability  of  the 
husband  for  the  torts  of  his  wife,  such  as  slander, 
no  longer  hold  good,  and  the  liability  no  longer 
exists,  it  l>eing  a  part  of  the  common  law  that 
where  the  reason  of  the  rule  falls  the  rule  Itself 
Tails  with  It.    Ibid, 

In  the  same  case  It  was  said  that  since  the  pass- 
ing of  the  statute  placing  a  married  woman  upon 
equal  footing  with  her  husband,  '*her  brain,  and 
^anda.  and  tongue  are  her  own,  and  she  should 
alone  be  responsible  for  slanders  uttered  by  herself* 
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IMA.:  Martin  y.  Bobson,  66  111.  129, 16  Am.  Bep.  OT8 
(1872). 

In  the  case  of  Norris  y.  CorkilU  aupra,  the  slan- 
derous words  were  spoken  by  the  wife  when  the 
husband  was  not  present,  and  was  In  no  manner  a 
participator,  so  tbat  he  was  not  liable. 

By  the  Indiana  statute  of  March  25,  1879,  •  • 
(Acts  of  1879,  p.  160),  a  married  woman  may  brin^ 
and  maintain  an  action  In  her  own  name  against 
any  person  or  Xnodj  corporate  for  damages  for  any 
injury  to  her  person  or  character  the  same  as  if  she 
were  sole,  and  the  money  recovered  shall  be  her 
separate  property,  and  her  bustwud  1n«  such  case 
shall  not  be  liable  for  costs.** 

In  Logan  y.  Logan,  77Ind.668,  661  (1881),  the  court 
held  that  such  act  was  retrospective  in  its  effect, 
affecting  only  the  remedy,  and  that  therefore  the 
action  could  be  maintained  with  respect  to  slander- 
ous words  uttered  prior  to  the  passing  of  the  act. 

By  •  5120  of  the  Revised  Statutes  of  Indiana  of 
1881,  which  came  into  operation  in  September,  1881, 
^'married  women  without  reference  to  their  agea 
shall  be  liable  for  torts  committed  by  them,  and  an 
action  may  l>e  prosecuted  against  them  for  torts 
committed  as  if  unmarried.  Husbands  shall  not 
l>e  liable  for  the  contracts  or  tons  of  their  wives.** 
McCabe  v.  Berge,  89  Ind.  225,  229  (1888).  In  that 
case,  however,  a  judtrment  rendered  against  the 
husband  prior  to  the  passing  of  the  act  was  en- 
forced against  the  husband  by  reason  of  his  com- 
mon-law liability. 

In  considering  the  effect  of  the  Iowa  statutes  in 
the  cam  of  McBlfresh  v.  Kirkendall,  86  Iowa,  SM 
(1873),  the  court  stated  that  the  enlargement  of  the 
liabilities  of  the  wife  did  not  of  necessity  restrict 
those  of  the  husband:  that  the  wife  might  be  made 
liable  for  her  torts  the  same  as  though  she  were 
unmarried,  and  yet  that  fact  alone  did  not  exempt 
the  hust)and  from  liability  also  for  her  torts;  and 
that  therefore  the  statute  must  be  looked  to.  to  see 
whether,  iudependently  of  a  mere  enlargement  of 
the  rights  and  liabilities  of  the  wife,  it  contained 
anything  which  in  terms,  or  by  necessary  or  rea- 
sonable implication,  discharge  the  hustiand  from 
liability  for  a  claim  for  damages  for  slander 
uttered  by  the  wife,  the  court  pointing  out  that  the 
words  **debt8^*  and  '^liabilities,'*  were  used  in  con- 
nection with  the  responsibility  of  the  husband  for 
the  legal  obligations  of  the  wife  incurred  before 
marriage,  but  that  the  word,  **debt,*'  was  used 
alone  when  reference  was  made  to  her  obligatlona 
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It  certainly  wai  not  iDtended  bj  that  act  to 
abrogate  the  husband's  liability  for  the  torts  of 
his  wife* 

The  husband's  liability  for  his  wife's  torts 
was  not  limited  to  those  committed  in  his  pres- 
ence. 

CarleUm  ▼.  Enywood,  49  N.  H.  818;  Ndan 
▼.  Trdber,  49  Md.  460.  88  Am.  Rep.  277;  Cat- 
tin  V.  IkHavy,  88  N.  T.  178;  Brcusil  v.  Moran, 
8  Minn.  286,  88  Am.  Dec.  772. 

Acts  similar  to  our  married  woman's  act 
have  been  enacted  in  most  of  the  states  of  the 
Union,  and  the  courts  of  last  resort  in  the 
various  states  having  such  statutes  have  held 
that  these  married  woman's  acts  do  not  abro- 
gate the  common-law  rule  of  the  husband's 
liability  for  his  wife's  torts. 

Stewart.  Hush.  &  W.  ^^  14,  15»  and  cases; 
Wheder  dh  Wilton  Mfg.  Co.  v.  Heil,  116  Pa. 
487;  Fittgerald  v.  (^uann,  88  Hun.  652,  af- 
firmed, 109  N.  Y.  441;  Choen  v.  Porter,  66  Ind. 
195;  Fergu9on  v.  Brooks,  67  Me.  251;  Kowing 
y.  Manley,  57  Barb.  479;  Fowler  v.  Chicheftter, 
26  Ohio  St.  9;  HoQueen  ▼.  Fvlgham,  27  Tex. 


463;  JHeMfresh  y.  KirkendaU,  86  Iowa»  224; 
Z^liffy,  Jennings  ,  61  Tex.  458;  /araev.  Oaki^ 
86  Iowa,  562;  Seroka  ▼.  Kaitenberg,  55  L.  J.  Q. 
B.  875;  Ferguwn  v.  Brooks,  67  Me.  251;  Deai^ 
V.  Metropolitan  Elev.  R  Co,  119  N.  T.  547. 

The  spirit  of  modem  legislation  on  this  sub- 
iect  does  not  require  that  the  husband  should 
De  relieved  of  his  liabilities  for  his  wife's  torta. 

McQueen  ▼.  Fulgham,  Zeliff  v.  Jenningtp 
and  McELfresh  y.  Kirkendall,  supra. 

Drunkenness  is  a  crime  in  this  state. 

Laws  1889.  chap.  18. 

It  is  punishable  by  indictment 

Gen.  Stat.  1878.  chap.  107,  §  28. 

Words  charging  a  person  with  haying  com- 
mitted an  act  for  which,  if  the  charge  wer» 
true,  he  would  be  punished  criminaUy  by  in- 
dictment, are  nctionable  per  se. 

8t.  Martin  y.  Desnoyer,  1  Minn.  156, 61  Am. 
Dec.  494;  West  y.  HanraJian,  28  Minn.  885; 
Toung  y.  MiOer,  8  Hill,  21;  Wright  v.  Paige^ 
86  Barb.  488;  Eoag  y.  Hatch,  28  Conn.  585; 
Todd  y.  Bough,  10  Serg.  &  R.  18;  TorHtt  v. 
Clare,  9  Ir.  L.  Rep.  86;  Perdue  y.  Burnett, 


ffenerally  without  reference  to  the  time  when  they  ' 
were  iDcurred;  and  that  the  words  "debt**  and  '*lia- 
billty**  were  not  ssrnonymous  aod  were  not  oom- 
monly  so  understood,  the  term  ^'liability**  as  ap- 
plied to  the  pecuniary  relations  of  the  parties  belnir 
a  term  of  broader  sIgniflOHnce  than  debt. 

In  holding  that  the  Iowa  Beyised  Statutes  did  not 
relieve  the  husband  of  his  common-law  responsi- 
bility for  the  slander  uttered  by  his  wife,  the  court 
baaed  its  opinion  upon  the  ground  that  usually  the 
husband  possesses  and  controls  all  the  acomula- 
tions  of  their  joint  efforts,  and  that  the  slander  ut- 
tered by  the  wife  became  hurtful  in  the  propor- 
tion that  his  wealth  and  standing  gave  ber  social 
position,  and  that  therefore^  unless  the  Injured 
party  could  hold  the  husband  responsible  he  was 
without  remedy,  and  that  to  exonerate  the  hus- 
band from  responslbUity  under  such  circumstances 
would  be  to  permit  almost  one  half  tbe  adult  mem- 
bers of  society  to  slander  the  remainder  with  im- 
punity, and  further,  that  the  exemption  of  tbe  hus- 
band from  liability  for  tbe  torts  of  the  wife  would 
be  a  startling  innovation  of  tbe  common  law  which 
would  be  a  radical  changre;  but  whether  it  would 
not  be  a  change  without  reform  might  be  a  ques- 
tion. McEifresh  v.  Kirkendall,  86  Iowa,  2S4,  828 
(1878). 

The^  above  case  of  McBlfresh  v.  Kirkendall,  86 
lowa/83S4  (1878),  was  followed  by  the  court  In  the 
case  of  Luse  v.  Oaks,  86  Iowa,  562  (1878),  tbe  court 
holding  the  husband  liable  for  tbe  w1fe*s  slander. 

Tbe  Massachusetts  statute  of  1871,  chap.  312.  pro- 
vides that  '*any  married  woman  may  sue  and  be 
sued  in  actions  of  tort  in  the  same  manner  as  If 
she  were  sole,  and  her  husband  shall  not  be  Liable 
to  pay  the  judgment  against  her  for  damages  or 
costs  in  a  ny  such  suit,  but  the  same  may  be  col  lected 
out  of  her  property,  real  or  personal,  and  all  sums 
recovered  by  her  in  any  such  suit  shall  be  ber  sole 
and  separate  property.** 

In  Hill  v.  Duncan,  110  Mass.  288  (1872),  it  was  held 
that  the  above  statute  did  not  exempt  tbe  husband 
from  liability  in  an  action  for  a  slander  committed 
by  the  wife  where  tbe  proceedings  were  com- 
menced prior  to  tbe  passing  of  the  statute,  the 
words  of  the  statute  being  satisfied  and  full  effect 
being  given  to  its  provisions  by  construing  it  to  ap- 
ply only  to  suits  thereafter  commenced. 

Under  the  Massachusetts  act  of  1871  tbe  wife 
alone  is  liable  to  action,  judgment,  and  execution 
for  torts  committed  by  her  in  tbe  future.  Mc- 
carty y.  De  Best,  120  Maas.  89  a^B),  where  dam- 
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ages  were  sought  for  slander  uttered  by  the 
wife. 

Where  in  such  an  action  the  husband  anawered 
that  he  was  Improperly  joined,  and  the  court 
refused  a  ruling  to  tbe  effect  that  he  was  not 
liable,  the  verdict  being  returned  for  tbe  plain- 
tiff, the  court  held  that,  the  tort  having  been  oom* 
mitted  since  the  passage  of  theaot,theexoeptSons 
to  the  verdict  as  presented  by  the  defendant  hua- 
band  must  be  sustained.  McOarty  v.  De  Best* 
swpra. 

In  Warren  y.  Norman,  Walk.  (Mlas.)  887  aSSl),  It 
was  held  that  the  words  **got  drunk  on  Ghristmaa 
day**  uttered  by  the  defendant  wife,  regarding  the 
plaintiff  wife,  were  not  actionable  per  se,  and  that 
a  declaration  which  did  not  sec  forth  all  the  olr- 
cumstances  and  allegations  would  not  support  aa 
actionuDder  the  statute,  and  that  therefore  such 
declaration  was  defective  under  a  statute  makinr 
drunkenness  a  crime. 

Under  the  New  York  statutes  the  separate  prop- 
erty of  a  married  woman  is  solely  liable  to  execu- 
tion when  the  judgment  is  against  her  alone,  and 
also  to  execution  when  tbe  judgment  is  agaioat 
her  and  another  person,  whether  such  other  per- 
son be  her  husband  or  a  stranaer;  and  the  ptatutea 
do  not  prohibit  a  joint  execution  against  the  prop- 
erty of  all  the  parties  against  whom  the  judgment 
is  recovered  when  she  is  one  of  such  persons,  but 
authorize  tbe  seizure  of  her  separate  property  for 
the  satisfaction  of  such  a  judgment.  Uorton  y. 
Payne,  27  How.  Pr.  871  (I86i). 

The  law  is  as  It  always  has  been,  that  tbe  husband 
is  jointly  liable  with  the  wife  for  ber  torts  whether 
committed  before  or  after  marriage,  but  the  rule 
has  been  changed  respecting  a  satisfaction  of  judg- 
ments  recovered  upon  such  torts  so  that  execu- 
tions on  such  judgments  may  issue  againat  the 
property  of  the  wife  as  well  as  of  the  husband* 
Ibid. 

In  Hoffman  v.  Lachman,  1 N.  Y.  Cly.  Proc  Bep. 
278,  note  (1878),  tbe  husband  was  joined  on  the 
ground  of  bis  liability  for  his  wlfe*s  torts,  and  an 
order  in  arrest  was  lasued,  and  a  motion  made  to 
vacate  such  order,  based  upon  the  ground  of  the 
nonliability  of  the  hust>and  for  the  personal  torta 
of  the  wife,  under  tbe  Code  of  Civil  Procedure.  The 
court  held  that  tbe  new  Code  had  not  changed  the 
common-law  liability  of  the  husband  for  torts  com- 
mitted by  the  wife. 

The  legal  existence  of  tbe  wife  was  at  common 
law  suspended  during  the  marriage,  or  at  least  ooo- 
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Minor  (Ala.)  138;  CTieadU  ▼.  BueV,  6  Ohio,  (TT; 
BvckUy  V.  (/Neil,  118  Mags.  193,  18  Am.  Rep. 
466;  HaUey  ▼.  Gregg.  74  Iowa,  668;  Geary  v. 
Bennett,  53  Wis.  444. 

In  Braten  ▼.  Niekerttm^  6  Gray,  1,  it  was  beld 
that  the  charge  of  drunken ness  false! j  made 
V99A  actionable  per  u, 

ColllitSt  J.,  delivered  the  opinion  of  the 
eonrt : 

The  paramount  question  presented  by  this 
appeal  is  whether  a  husband  is  liable  for 
slanderous  words  uttered  by  his  wife  when 
he  is  not  present,  and  in  which  he  has  not 
participated  in  anv  manner,— in  other  words, 
Has  the  common -law  rule  which  makes  the 
husband  answerable  in  damages  for  the  torts 
of  his  wife  during  coverture  been  abrogated 
by  statute?  Counsel  for  appellant  does  not 
claim  that  this  rule  has  been  wiped  out  by 
direct  enactment,  but  earnestly  insists  that 
this  is  the  inevitable  result  of  legislation 
respecting  married  women  and  their  prop- 
erty, their  and  its  legal  status.    To  determine 


this  question,  we  are  required  to  examine 
statutory  enactments  from  the  days  of  terri- 
torial legislation,  keeping  in  mind  the  well- 
settled  rules  of  construction  that  the  common 
law  will  be  held  no  further  abrogated  than 
the  clear  import  of  the  language  used  in  the 
statutes  requires,  and  that  an  intention  to 
change  the  common  law  will  not  be  presumed 
from  doubtful  statutory  provisions.  From 
the  examination,  we  find  that  the  earliest  of 
out  statutes  relating  to  married  women  and 
their  property,  andln  any  way  changing  the 
common-law  rules  which  theretofore  pre- 
vailed, is  found  in  section  105,  chap.  71, 
Rev.  Stot.  1851,— territorial  legislation. 
This  section  appears  in  a  chapter  entitled 
** Issues,  and  the  Mode  of  Trial,"  and  as  a 
part  of  the  provisions  respecting  the  issuance, 
levy,  and  satisfaction  of  executions  in  civil 
proceedings ;  and  it  seems  to  be  a  rearrange- 
ment and  enlargement  of  the  terms  of  chapter 
875,  N.  Y.  Laws  1849.  We  are  unable  to  say 
more  than  this  of  its  ortgin.  It  provided  that 
all  real  or  personal  estate  acquired  by  a 


•olidated  in  that  of  tbe  husband,  under  whose  wfDfr« 
protectloD,  and  cover  she  was  theoretfoally  sup- 
posed to  perform  everything;  and  this  rule  oontin- 
oes  excepting  as  to  rlgrhts  of  property  and  the  like, 
in  respect  to  which  tbe  hustmnd  and  wife  are  by 
force  of  express  statute  considered  as  two  distinct 
persons.  But  the  statute  sroes  no  further,  and  It  Is 
only  in  respect  of  those  statutory  rights  and  the 
liabOlties  growing  out  of  them  that  the  wife  is  by 
notion  of  law  regarded  as  a  single  woman  for  the 
purpose  of  suing  and  being  sued  alone,  and  there- 
fore in  an  action  against  a  'husband  and  wife  for  a 
elander  uttered  by  the  wife,  the  husband  was  held 
liable  although  the  wrong  was  committed  in  his 
absence,  the  New  York  Code  making  no  difference 
In  this  respect,  1480  thereof  not  purporting  to 
ohangethe  liabilities,  but  simply  to  allow  married 
women,  when  solely  interested  or  liable  by  force  of 
«xl8ting  laws,  topueand  be  sued  as  If  they  were  un- 
married. McKichols  V.  Kane,  %  City  Ct.  Rep.  97 
<1884). 

In  the  above  case  the  court  stated  that  if  the  leg- 
islature of  New  York  had  Intended  by  1 4S0  of  the 
Code  to  relieve  tbe  husband  from  his  common-law 
liability  for  the  tortious  acts  of  his  wife  committed 
In  respect  to  persons  and  things,  in  which,  by  the 
enabling  statute,  she  acquired  no  right  of  property, 
language  Indicative  of  such  Intent  would  have  been 
implied. 

In  Fitzgerald  v.  Quann.  100  N.  Y.  441  (1888),  affirm- 
ing 83  Hun,  1KB  rl884),  which  reversed  the  same  case 
In  02  How.  Fr.  881,  it  was  claimed  that  there  was  an 
express  enactment  in  the  New  York  statute  of  1880 
amending  the  prior  act,  passed  March  dO,  1880  (Laws 
1802,  chap.  172),  abrogating  tbe  common  law  In  re- 
sard  to  the  liability  of  a  husband  for  the  torts  of 
his  wife,  reference  being  made  to  •  7  of  the  statute 
of  1882,  which  provides:  **A  married  woman  may 
l>e  sued  In  any  of  the  oourtsof  this  state,  and  when- 
ever a  judgment  shall  be  recovered  against  a  mar- 
ried woman,  the  same  may  be  enforced  by  execu- 
tion against  her  sole  and  separate  estate  in  the 
came  manner  as  if  she  were  sole:*'  but  the  court 
held  that  tbe  section  did  not  reach  the  result  con- 
tended for,  and  that  tbe  rule  of  the  common  law 
waa  not  thereby  abrogated,  the  section  only  hav- 
ing reference  to  actions  respecting  her  separate 
estate;  and  the  court  further  held  that  81  450  and 
1206  of  the  Code  of  Civil  Procedure  did  not  abro- 
gate the  common-law  rule  respecting  such  actions 
and  the  judgments  recovered  therein,  the  various 
etatutes  relating, to  the  rights  and  liabilities  of 
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married  women  not  having  clearly  shown  an  inter- 
est for  the  alteration  of  the  common  law  or  doc- 
trine making  the  husband  a  party  to  such  actioiu 
In  the  above  case  the  action  was  to  .recover  dam- 
ages for  slander  uttered  by  the  defendant  wife. 

As  to  the  effect  of  the  amendments  to  the  New 
York  Code  of  1890,  see  in/ra,  IV. 

The  Ohio  act  of  May  1, 1861,  as  amended  by  acta 
March  28. 1866,  and  March  80, 1871,  ^'concerning  tbe 
rlgnts  and  liabilities  of  married  women,"  does  not 
relieve  the  husband  of  his  common-law  liability 
for  torts  committed  by  his  wife  during  coverture, 
and  there  is  nothing  In  the  act  which  evinces  In 
any  d^rree  whatever  an  iQtent  to  change  or  abro- 
gate the  rules  of  the  common  law  in  this  respect, 
and  its  provisions  cannot  be  extended  by  Implica- 
tion. Fowler  v.  Chichester,  26  Ohio  St.  9  (lb74),  in 
which  case  exemplary  damages  were  awarded 
against  husband  and  wife  for  the  letter's  slander. 

The  Pennsylvania  statute  of  1848,  by  Its  purpose, 
limitation,  and  spedflcations,  shows  that  no  ex- 
ception is  given  the  husband  from  liability  for  the 
torts  of  the  wife  other  than  as  expressly  named 
therein,  and  under  the  act  of  April  ft,  1872,  the  hus- 
band is  not  relieved  from  any  duties  or  llabilitlea 
except  the  provision  that  he  shall  not  be  liable  for 
the  debts  of  his  wife  contracted  before  marriage, 
but  if  a  Judgment  be  obtained  against  him  for  the 
torts  of  his  w1fe,executlon  shall  first  be  had  against 
her  property.    Quick  v.  Miller.  108  Pa.  07  (1888). 

But  under  the  second  section  of  the  Pennsyl- 
vania married  woman*s  act  of  June  8. 1887  (Pamph- 
let Laws,  8SS),  a  husband  Is  no  longer  liable  for 
torts  committed  by  bis  wife  alone,  and  therefore  a 
verdict  in  an  action  against  husband  and  wife  for 
slanderous  words  uttered  by  the  wife  alone,  which 
judgment  was  rendered  against  both,  is  a  nullity 
as  to  the  husband,  and  executions  "Issued  thereon 
are  also  null  and  void  as  to  him,  and  such  a  judg- 
ment rendered  against  the  husband  will  be  set 
aside.    Kuklence  v.  Yocht, 21  W.  N.  C.  G2t  (1888). 

In  Whalen  v.  Gabell,  l^  Pa.  284  a888).  It  was  held 
that  although,  by  virtue  of  the  Pennsylvania  stat- 
ute of  June  8. 1887  (Pamphlet  Laws,  882).  a  married 
woman  might  sue  and  be  sued  for  torts  in  all  re- 
spects as  If  she  were  a  Jtmt  sote,  yet  such  statute 
did  not  autboriae  her  arrest  under  a  capias  ad  re- 
spmidfndufn.  In  the  above  case  the  action  was  in 
trespass  for  certain  slanderous  words  uttered  by 
the  defendant  of  the  plaintiff. 

And  in  Vocht  v.  Kuklence,  119  Pa.  865  a888),  it 
was  held  that  the  Pennsylvania  act  of  1887  did  not 
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female  before  her  marriage,  or  to  which  ahe 
became  entitled  after  marriage  \)j  inheritance, 

gift,  grant,  or  devise,  should  be  and  continue 
era  after  marriage,  not  liable  for  her  hus- 
band's debts  or  liabilities,  but  liable  for  all 
of  her  debts  contracted  before  marriage.  We 
need  not  specially  refer  to  the  provisos,  as 
they  do  not  bear  upon  the  question  in  hand. 
In  Pub.  Btat.  184&-59,  this  section,  with  a 

Eroviso  added  in  1858  (of  no  consequence 
ere),  appeared  as  section  106,  chap.  61, 
which  chapter  was  also  entitled  **  Issues,  and 
the  Mode  of  Trial. "  It  is  further  to  be  noticed 
that  it  still  retained  its  position  among  the 
provisions  regulating  the  issuance,  levy,  and 
satisfaction  of  executions  upon  judgments  in 
civil  proceedings.  While  this  statute  was  in 
force,  it  was  assumed  by  this  court  that  the 
common-law  rule  of  a  husband's  liability 
still  prevailed.  Brtuil  v.  Maran  (1868)  8 
Minn.  286  (Oil.  205),  88  Am.  Dec.  772.  fiv 
chapter  122  of  the  General  Statutes  of  I860, 
all  of  the  legislation  we  have  referred  to  was 


expressly  repealed;  and,  in  place  thereof,, 
there  wa»  enacted  chapter  69, 'entitled  -**  Mar- 
ried Women,"  which  radically  changed  the 
status  of  married  women,  and  greatlv  en- 
larsed  their  rights,  powers,  duties,  and  lia- 
bilities. This  was  the  first  law  upon  the 
subject  after  statehood.  The  first  section  pro- 
vided when  and  how  married  women  might 
hold  property  In  their  own  right,  not  to  be 
disposed  of  without  the  consent  of  their  hus- 
bands ;  the  record  of  a  schedule  of  the  prop- 
erty owned  by  them  when  married  being  nec- 
essary to  protect  it  as  against  their  husband's 
creditors.  The  next  three  sections  are  not 
pertinent  to  this  discussion,  but,  by  the  fifth, 
provision  was  made  for  the  transacticm  of  any 
business  or  trade  by  a  wife  in  her  own  name 
and  for  her  own  benefit  when  abandoned  by 
her  husband,  or  in  case  he  neglected  to  prop- 
erly care  for  his  family.  Allcon  tracts  made 
by  the  wife  in  the  usual  course  of  the  busi- 
ness or  trade  were  declared  to  be  as  valid  and 
binding  upon  her  as  if  she  were  sole,  and 


abroinite  the  oommoo-law  dootrlne  exempting  a , 
married  woman  from  arrest  under  a  capias  od  mt- 
ittfaciendum^  in  wbicb  case  the  action  was  to  recover 
damages  for  slander  uttered  by  the  defendant 
wife. 

Aitboufrh  the  Texas  statutes  relating  to  married 
women  secure  to  the  wife  her  separate  property, 
and  protect  her  with  reference  to  it  against  the 
recognized  and  oontroUing  influence  of  the  hus- 
band over  her  conduct,  yet  the  common-law  liabil- 
ities attaching  to  the  husband  for  the  acts  of  the 
wife  are  not  abolished  by  implication.  McQueen 
T.  Fulgham,  27  Tex.  463  (1864).  In  that  case  the  ac- 
tion was  sustained  against  both  husband  and  wife 
for  the  wif e*8  slander. 

The  common  law,  except  in  so  far  as  it  is  modi- 
fled  by  the  Constitution  and  statutes  of  the  state 
of  Texas,  regulates  the  relationship  of  husband 
sod  wife,  and  his  liabilities  for  her  torts,  and 
although  many  changes  have  been  made  by  statute 
m  reference  to  the  property  rights  of  married 
women,  yet  8uoh  statutes  have  not  chanored  or  al- 
tered the  liability  of  the  husband  for  the  torts  of 
the  wife.  Zeliff  v.  Jennings.  61  Tex.  458. 470  (1884), 
wherein  the  husband  was  held  liable  for  the  wife^ 
slander. 

In  Seroka  v.  Kattenburg,  L.  B.  17  Q.  B.  Biv.  177, 
65  L.  J.  Q.  a  875, 84  Week.  Rep.  642,  54  L.  T.  N.  8. 
649  (1886),  it  was  held  that  the  English  married 
woman*s  property  act  of  1882  did  not  abolish  the 
liability  of  a  husband  for  his  wife^  wrongful  acts, 
—in  that  case  libel  and  slander  of  the  female  plain- 
tiff  by  the  female  defendant— and  that  the  plain- 
tiff might  sue  the  husband  and  wife  Jointly,  or  the 
wife  alone  for  wrongs  committed  by  her  after 
marriage. 

The  words  used  In  the  section  of  the  English 
married  woman's  property  act,  li  1,  subseo.  2  (8tat. 
46  ft  46  Vict.  chap.  75),  are  as  follows:  '*A  married 
woman  shall  be  capable  of  .  .  .  suing  and  being 
sued  either  in  contract  or  in  tort,  or  otherwise,  in 
all  respects  as  if  she  were  a  feme  so/c,  and  her  hus- 
band need  not  be  Joined  with  her  as  plainUff  or  de- 
fendant, or  be  made  a  party  to  any  action  or  other 
legal  proceeding  brought  by,  or  taken  againpt,  her 
•  .  .  and  any  damages  or  costs  recovered  against 
her  in  any  such  action  or  proceeding  shall  be  pay- 
able out  of  her  separate  property  and  not  other- 
wise." With  reppect  to  the  words  "need  not  be 
Joined"  as  used  in  the  above  section,  the  court  was 
of  opinion  that  they  did  not  discbarge  the  husband 
from  his  old  liability,  that  they  were  Intended  to 
give  to  the  plalntilf  the  option  of  suing  the  hus- 
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band  and  wife  together,  or  suing  tlie  wife  aloiie* 
and  that  Judgment  might  be  entered  against  the 
wife  and  execution  issued  against  her  separate 
property  if  she  had  any,  but  that  where  she  had 
none  the  plaintiff  was  entitled  to  add  the  husband 
as  a  oodefendant,  the  act  not  affecting  the  liability 
of  the  husband  except  In  those  instances  wliere 
there  was  a  spedtfo  limitation  in  his  favor.  Seroka 
V.  Kattenburg,  sujimi. 

m.  The  quetUon  of  the  htisbaTuTs  prtaence  and  ea- 

trdofffi. 

In  KoRmlnsky  ▼.  Ooldberg,  44  Ark.  401  (1884)» 
where  the  ihusband  alone  was  sued,  the  oompiaint 
did  not  show  whether  the  defendant  was  present 
or  absent  at  the  time  the  slander  was  uttered,  ami 
therefore  a  demurrer  was  sustained  for  nonjoinder 
of  the  wife.  Plaintiff  proposed  to  amend  by  stat- 
ing that  the  injurious  words  were  spoken  in  Uie* 
presence  and  hearing  of  the  husband,  but  sud* 
amendment  was  stricken  out,  the  court  looking 
upon  the  opinion  of  the  court  below  as  deoiding- 
that  the  amendment  stated  no  case  materially  dif* 
ferent  from  that  which  had  already  been  adjudged 
insuffldent,  and  as  having  insisted  that  the  wife  be 
brought  in  as  a  party.  The  plaintiff  declining  to 
plead  further  and  .electing  to  rest  on  his  amended 
complaint,  final  Judgment  was  entered  dismissing 
the  action:  but  this  Judgment  was  reversed  and 
the  defendant  directed  to  answer  the  amended 
complaint. 

Where  the  allegation  was  that  the  wife  uttered 
the  words  com  plsined  of  without  allegvug  ttie  hus- 
band^ connection  with  such  commi8Bion«  it  waa 
held  he  could  not  be  held  responsible.  Story  ▼• 
Downey,  62  Yt.  243  (1800). 

In  O*0onnor  v.  Welsh,  29  W.  N.  C.  98  (1891).  upon 
a  rule  to  show  cause  why  the  defendant  hus- 
band should  not  be  discharged  on  common  bail,  he 
having  been  arrested  upon  a  capias  for  slanderous 
words  uttered  by  his  wife,  the  affidavit  not  aver- 
ring that  tlie  words  were  spoken  in  the  presence  of 
the  husband  or  with  his  knowledge  or  consent,  the 
damages  being  payable  out  of  her  separate  prop- 
erty and  not  otherwise,  under  the  Pennsylvanfti 
act  of  June  8, 1887,  it  was  held  that  the  husband 
ought  not  to  have  been  arrested  and  required  to 
give  balU 

Where  the  husband  and  wife  were  sued  for  slai>> 
der  uttered  by  the  latter,  and  the  absence  of  tb* 
husband  when  the  words  were  spoken  was  not 
averred,  an  arrest  of  Judgment  of  the  court  below 
was  held  error,  the  omission  of  the  absence  of  the 
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ahe  wafr  to  be  free  from  all  iDterferenoe  by 
her  husbmnd  and  his  creditors  in  relation  to 
the  business  or  trade.  To  this  section  was 
appended  a  proyiso  ''that  the  husband  shall 
not  be  liable  for  anj  contract,  default,  or  tort 
of  the  wife  made,  done,  or  incurred  in  the 
course  of  transacting  anj  such  business  or 
trade.  *  Among  the  provisions  of  this  chapter 
is  one  to  the  efifect  that  a  married  woman  may 
be  sued  upon  any  contract  made  or  wrong 
committed  before  her  marriage,  the  same  as 
if  ahe  were  single.  In  the  order  of  legisla- 
tion, we  now  come  to  Gen.  Laws  1869,  chap. 
56,  now  incorporated  into  Oen.  Stat.  1804 
as  sections  5581  et  nq.;  and  this  enactment 
entirely  superseded  the  law  of  1866,  9upra, 
By  this  statute,  further  innovations  were  in- 
troduced, and  again  were  the  rights,  powers, 
and  liabilities  of.  a  married  woman  extended 
and  enlarged,  and  she  was  expressly  charged 
with  personal  liability  for  her  torts ;  and  it 
was  enacted  that  the  husband  should  not  be 
held  for  her  debts  or  contracts.    Then,  as  if 


to  emphasize  the  matter,  and  place  the  legis- 
lative intention  beyond  all  doubt,  it  was  pro- 
vided (sec.  6586)  that  nothing  in  the  act 
should  be  construed  as  exempting  a  husband 
from  liability  for  torts  committed  by  the 
wife. 

Counsel  for  appellant  have  not  called  our 
attention  to  any  other  legislation  which,  in 
their  opinion,  is  pertinent,  except  Gen.  Laws 
1887,  chap.  207  (Oen.  Stat.  1894,  §5530),  and 
of  that  we  shall  hereafter  speak ;  nor  have  we 
been  able  to  discover  any,  and  we  are  justified 
in  asserting  that  there  is  none.  The  argu- 
ment of  counsel  is  mainly  rested  upon  an  ap- 
plication of  the  maxim,  **ee$aaiUe  ratione 
legii,  eetaat  ipsa  lex,^  to  the  territorial  legis- 
lation found  in  Rev.  Stat.  1851,  chap.  71, 
with  the  amendments  in  Pub.  Stat.  1849-58, 
chap.  61.  Commenting  upon  the  subsequent 
enactment  (Uen.  Stat.  1866,  chap.  69),  and 
especially  that  part  of  it  which  absalves  the 
huslMtnd  from  liability  for  a  tort  committed 
by  the  wife  in  the  course  of  transacting  a 


husband  in  the  averment  beinir  cured  by  the  ver- 
dict.   Quick  V.  Miller,  103  Pa.  87  (1888). 

But  tbe  presumption  of  ocercion  by  the  husband 
arising  merely  from  his  presence,  in  tbe  case  of 
crimes,  has  been  aboHshcMl  by  tbe  Arkansas  statute, 
and  the  execution  has  been  left  to  be  made  out  by 
proofs.  Gantt*8  Ark.  Diff.  •  1288;  Kosmioaky  v. 
OoJdberr.  4i  Ark.  4Q1  a884). 

In  a  case  where  tbe  slanderous  words  were  alleged 
to  have  been  uttered  in  tbe  husband^s  presence,  but 
not  at  hto  instigation.  It  was  held  tbat  his  presence 
raised  a  presumption  that  his  wife  was  acting  un- 
der compulsion,  and  tbat  therefore  a  complaint  in 
an  action  against  the  busband  alone  prima  facie 
stated  a  cause  of  action  against  him,  the  presump- 
tion, however,  being  subject  to  rebuttal  by  proof 
that  he  did  not  authorize  or  influence  her  act.  Kos- 
mlnsky  v.  Goldberg,  supra. 

Where  it  was  sought  to  charge  the  husband  with 
a  letter  written  by  a  defendant  wife  containing  a 
libelous  charge,  it  was  held  that  in  order  to  render 
the  busband  liable  it  must  be  shown  that  he  as- 
sisted In  or  authorized  the  composition  of  the  libel- 
ous letter.  Mills  v.  State,  18  Neb.  675  a886).  In  this 
case  the  husband  was  prosecuted  under  an  indict- 
ment for  libel  contained  in  a  letter  written  by  his 
wife  and  signed  in  his  name,  and,  the  evidence  not 
showing  that  he  aided  or  assisted  in  the  composi- 
tion of  such  letter,  or  authorized  the  use  of  the  lan- 
guage therein  contained,  the  court  reversed  the 
Judgment  of  the  court  below  and  held  him  not  re- 
sponsible. See  also  McNichoU  y.  Kane,  %  City  Ct. 
Kep.  67  a88i)  mpra,  II. 

rv.  JoWider  of  parties  and  aUioru. 

Two  actions  by  a  man  and  his  wife,  one  against  a 
man  and  his  wife,  the  other  against  the  wife  only, 
for  slander,  cannot  be  consolidated.  Switbin  v. 
Vincent,  2  Wils.SS7  a764). 

In  Penters  v.  England,  1  McCord,  L.  U  (1821),  It 
was  held  that  it  was  error  to  Join  a  wife  in  an  ac- 
tion for  words  spoken  by  a  husband  onlj-,  and 
therefore  if  the  slander  was  uttered  by  the  husband 
and  wife  they  must  be  sued  separately,  one  action 
being  against  the  husband  for  tbe  slander  spoken 
by  him,  and  the  other  action  against  the  busband 
for  tbe  slander  spoken  by  the  wife,  and  in  such  a 
case  the  court  would  never  order  such  actloob  to  be 
consolidated. 

Scan  action  against  a  husband  for  a  slander  com- 
mitted by  him  cannot  be  Joined  with  an  action 
against  him  for  his  wlfe^s  slander.  Malone  v.  Stii- 
well,  15  Abb.  Pr.  421  (1883). 
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And  with  respect  to  tbe  Joinder  of  husband  and 
wife  as  parties,  it  has  been  held  that  tbe  wife  has  a 
personal  interest  in  the  suit  and  ought  to  have  her 
day  in  court,  for  the  reason  that  her  interest  may 
become  antagonistic  to  that  of  her  husband,  for  h& 
may  collude  with  the  plaintiff,  or  he  may  have  co- 
erced her  to  commit  the  tort^  Smith  v.  Taylor,  11 
Ga.  20  (1862). 

In  Baker  v.  Young,  44  1)1.  42,  47, «  Am.  Dec.  14» 
(1867),  the  words  were  spoken  by  the  wife  alone,, 
and  the  question  raised  was,  whether  a  Judgment 
could  be  recovered  against  tbe  husband  for  slander 
uttered  by  the  wife.  The  court  held  that  the  rule 
that  for  torts  committed  by  the  wife  during  mar- 
riage, as  for  slander,  assault,  etc,  or  for  any  for- 
feiture under  a  penal  statute,  they  must  be  Jointly 
sued,  but  that  they  could  not  be  Jointly  sued  for 
slander  by  both,  was  fully  supported  by  authority, 
and  that  from  it,  if  the  Jury  found  that  the  wife 
spoke  the  words,  they  were  compelled  under  the 
Issue  and  the  law  to  find  a  verdict  against  both  de- 
fendants they  being  husband  and  wife,  and  that  a 
verdict  which  failed  to  state  tbat  the  Jury  found 
them  guilty  in  manner  and  form  as  alleged  in  the 
declaration  was  not  defective. 

Where  tbe  only  question  was  whether  an  action 
would  He  against  a  man  and  his  wife  for  slanderous 
words  spoken  by  the  wire  t>efore  marriage,  the 
court  stated  that  It  was  a  question  which  did  not 
admit  of  doubt,  as  the  wife  could  not  sue  without 
her  husband,  and  if  the  action  did  not  lie  against 
both  it  followed  that  a  married  woman  by  her  own 
act  might  defeat  the  plaintiff's  action,  a  principle 
not  to  be  endured  unless  a  positive  adjudication 
on  the  point  could  be  produced  in  support  of  it. 
Hawk  V.  Harman,  5  Blnn.  48  (1812). 

At  common  law  tbe  husband  was  a  necessary 
party  in  an  action  for  slander  by  the  wife  as  well 
as  in  action  for  other  torts.  McQueen  v.  Fulgham, 
27  Tex.  463  (1864). 

And  it  has  been  held  tbat  he  may  be  sued  alone 
In  such  cases.  IMdU;  Hasbrouck  v.  Weaver,  10 
Johns.  247  (1818). 

Tbe  husband  is  properly  Joined  as  a  party  to  an 
action  against  a  wife  to  recover  damages  for  slan- 
derous words  spoken  by  the  wife.  Mousler  v. 
Harding,  88  Ind.  176. 180. 5  Am.  Rep.  105  (187Ui. 

Tbe  Acts  of  the  13th  General  Assembly  of  Iowa,, 
chaps.  126  and  167.  6 11,  did  not  change  the  common- 
law  rule  and  exempt  the  husband  from  liability  in 
such  cases,  the  section  In  question  simply  provid- 
ing a  rule  of  practice.  It  enacts  that  a  married 
woman  may  in  all  cases  sue  and  be  sued  without 
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business  or  trade  for  herself,  they  argue  that 
it  cauDot  be  allowed  to  have  toe  effect  of 
preventing  the  prior  legislation  or  the  remain- 
ing sections  of  chapter  69  from  having  its  and 
their  legitimate  and  natural  result ;  namely, 
of  relieving  the  husband  from  the  burden  im- 
posed at  common  law.  And,  referring  to  the 
«ct  of  1860  (now  found  in  Oen.  Stat.  1894), 
they  insist  that,  if  the  earlier  statutes  had 
the  force  and  effect  claimed  for  them, — had 
actually  changed  the  rule, — the  fact  that  the 
legislature  which  incorporated  section  5586 
into  the  law  did  not  comprehend  the  situation 
«nd  appreciate  what  had  theretofore  been  ac- 
complished is  of  no  consequence,  and  that 
nothing  less  than  a  positive  re-enactment  of 
the  common- law  rule  upon  the  subject  could 
overcome  the  effect  of  the  prior  statutes. 

It  is  evident  from  the  provision  found  in 
Oen.   Stat.   1866,   chap.   69,   exempting  the 


husband  from  liability  for  all  torts  oom> 
mitted  by  the  wife  in  the  course  of  her 
separate  business  transactions,  that  it  was 
then  understood  by  the  legislators  that  the 
common-law  rule  was  still  in  force.  If  this 
had  not  been  the  understanding,  and  if  it  had 
not  been  the  legislative  intent  to  continue 
the  liability  as  to  other  torts,  this  particular 
feature  of  the  law  would  not  have  appeared. 
It  is  certain  that  there  would  have  been  no 
exemption  from  certain  torts  if  it  had  been 
supposed  that,  under  the  earlier  statutes,  the 
husband  had  been  absolved  from  all,  and  such 
legislation  would  have  served  no  purpose 
whatsoever.  The  same  thing  can  be  said  of 
the  act  of  1869,  and  with  greater  force,  for 
in  that  act  the  legislature  expressly  provided 
in  one  section  that  the  husband  should  no 
longer  be  liable  for  the  wife's  debts  or  con- 
tracts,  not  mentioning  torts  at  all,  and  in 


joiDlng  her  husbaDd  with  her,  except  In  cases 
where  the  oause  of  action  exists  in  favor  of  or 
agalost  both,  thus  reoofrnizing  the  fact  that  there 
to,  or  may  be,  a  class  of  oases  in  which  they  must  be 
Joined,  whether  they  sue  or  are  sued.  McBtf  resh 
V.  Kirkeodali,  86  Iowa,  204  (1873). 

Coder  the  Revised  Statutes  of  Towa  of  1800, 1 2771, 
the  husband  is,  as  at  common  law,  a  necessary 
party  jointly  with  the  wife  in  an  action  for  slan- 
der when  the  words  are  actionable  per  m.  Endera 
V.  Beck,  18  Iowa,  86  (1864). 

In  Burt  V.  McBalo,  29  Mich.  260  a874),  error  was 
brought  to  reverses  Judgment  for  slander  uttered 
by  the  defendant  wife,  in  which  action  the  husband 
was  joined,  the  question  as  to  the  right  of  the  plain- 
tiff to  join  the  husband  as  a  defendant  being 
raised.  The  court  held  that  although  he  was  not 
absolutely  a  neoessary  party  to  such  an  action,  yet 
he  was  still  a  proper  party,  and  no  objection  could 
be  raised  upon  the  ground  of  his  being  improperly 
Joined,  even  though  M  6129.  7382,  of  the  Compiled 
Laws  of  Michigan  wholly  removed  his  responsiblU 
ity,  the  words  of  the  statute,  **ha8  been  or  shall  be 
joined  as  defendant  with  his  wife,**  showing  that 
the  joinder  of  the  husband  was  assumed. 

The  New  York  cases  prior  to  1890  do  not  seem  to 
bo  unanimous  as  to  the  necessity  of  joining  the 
husband  In  such  action,  although  the  court  of  last 
resort  decided  in  favor  of  his  being  made  a  party. 

In  an  action  against  a  wife  for  slander  uttered  by 
her  the  husband  must  be  joined.  Malooe  v.  Btll- 
well,  15  Abb.  Pr.  421  a868). 

Tbe  Mew  York  statutes  of  1P62  do  not  abrogate 
the  oommon-law  rule  or  the  provision  of  the  Code 
which  requires  that  the  hupband  be  joined  with  the 
wife  in  actions  against  her  for  her  tort.  Horton  v. 
Payne,  27  How  Pr.  874  a864). 

By  1 114  of  tbe  New  York  Code,  as  well  as  by  tbe 
common  law,  the  husband  must  be  joined  with  the 
wife  as  a  defendant  In  an  action  to  recover  dam- 
ages sustained  by  reason  of  a  libel  written  and  pub- 
lished by  the  defendant'  wife.  Ibid,  In  that  case 
the  action, which  was  originally  commenced  against 
the  wife  alone,  was  stayed  until  the  husband  was 
made  a  party. 

But  under  such  section  (Laws  1862,  chap.  172)  the 
husband  is  not  a  neoessary  party  if  tbe  action  has 
relation  to  or  concerns  the  sole  or  separate  property 
of  the  wife.   Ibid, 

The  husband  is  properly  joined  in  an  action 
against  a  wife  for  a  tort  committed  by  her.  but  a 
complaint  for  assault  and  battery  and  for  slander 
by  the  wife  will  be  bad  upon  demurrer.  Anderson 
T.  Hill,  68  Barb.  288  (1869). 

In  Tait  v.  Culbertson,  67  Barb.  0  a860),  the  only 
question  before  the  oourt  was  whether  an  action 
30L.It  A. 


oould  be  maintained  against  husband  and  wife  for 
a  libel  uttered  and  published  by  the  wife.  Tbe  court 
held  that  tbe  ooramon-law  rights  and  duties  in  re- 
spect to  such  matter  bad  not  been  changed  by  the 
New  York  statutes,  and  that  the  husband  and  wife 
were  correctly  sued  and  judgment  rendered  against 
them  jointly. 

To  the  same  effect  is  the  decision  of  the  court  In 
the  case  of  Fitsgeruld  v.  Qnann,  109  N.  Y.  441  (1888), 
as  to  the  joinder  of  tbe  husband  in  actions  to  re- 
cover damages  for  slander  uttered  by  tbe  wife, 
which  was  followed  *and  approved  of  by  the  court 
in  the  later  case  of  Austin  v.  Bacon,  49  Huo,  386 
(1888),  the  oourt  in  the  latter  case  stating  that  the 
decision  was  regarded  as  decisive  of  the  question. 

In  an  action  for  slander  brought  against  a  marw 
ried  woman,  wherein  her  husband  was  not  made  a 
party  defendant,  the  wife  demurred  upon  the 
ground  of  a  defect  in  parties,  and  the  question  was 
whether  •  460  of  tbe  Code  had  abrogated  tbe  oom- 
mon-law rule  making  the  husband  liable  for  the 
torts  of  the  wife.  The  court  gave  judgment  tor  tbe 
defendant  unless  the  plaintiff,  within  twenty  days 
after  entry  and  service  of  the  order,  amended  his 
summons  and  complaint  by  adding  the  husband  as 
a  party  defendant,  the  court  approving  of  the  con- 
struction of  the  Code  as  arrived  at  in  FItzsimons  v. 
Harrington,  1 N.  Y.  Civ.  Proc.  Rep.  860  (1681),  which 
latter  case  was  one  of  assault  and  battery  by  the 
wife.  Trebing  v.  Vetter,  2  N.  Y.  Civ.  Proc.  Rep.  891 
■  1888).  See  also  Hoffman  v.  Lachman,  1  N.  Y.  Civ, 
Proc.  Rep.  278,  note  (1878),  and  MoNiohoU  v.  Kane, 
2  City  (X  Rep.  67  (1884),  mpra,  U, 

But  the  rule  laid  down  in  the  above  oases  was  de- 
parted from  in  the  case  of  Laude  v.  Smith,  6  N.  Y. 
Civ.  Proo.  Rep.  61  (1888),where  the  defendants  were 
sued  to  recover  damages  for  slander  uttered  by  the 
defendant  wife  of  and  oonoemingthe  plaintiff,  and 
there  was  no  allegation  that  the  words  were  uttered 
In  the  presence,  or  by  the  direction,  of  the  husband. 
The  only  reason  for  making  him  a  party  was  the 
allegation  that  he  was  the  husband,  the  sole  ques- 
tion being  whether  the  husband  in  an  action 
against  the  wife  for  her  personal  tort  was  a  proper 
party  defendant,  the  oourt  holding  that,  under  H 
450, 1206,  of  the  New  York  Code  of  Civil  Procedure, 
the  husband  was  not  a  proper  party  defendant  in 
such  a  case. 

The  amendments  to  the  New  York  Code  of  Civil 
Procedure.  6  460,  made  In  1800,  however,  would 
seem  to  settle  the  question,  for  they  declare  that 
*^he  husband  is  not  a  neoessary  or  propor  party** 
to  actions  for  damages  for  the  wife*B  torts  *n»m- 
mitted  without  his  instigation,** 

In  Story  v.  Downey.  62  Vt.  248  (188Q»,  It  was  held 
error  to  join  the  husband  as  a  oodefendant  with 
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another  it  speeltScally  declared  that  the  prior  I 
flections  of  the  statute  should  not  be  construed 
as  exemptinff  husbands  from  the  common-law 
liability.  Again  do  we  find  emphatic  ex- 
pression of  the  leffislatiye  understanding  and 
Its  purpose  and  intent.  We  do  not  speak  of 
the  legislative  understanding:  of  the  scope  of 
some  prior  statutes,  because  it  can  be  allowed 
to  control  such  statutes,  but  simply  in  con- 
nection with  the  intent  and  purpose  of  the 
legislatures  enacting  the  laws  of  1866  and 
1869.  The  intent  of  both  of  these  statutes  is 
exceedingly  clear;  and  that,  belieying  the 
common- law  rule  still  in  existence,  it  was 
the  fixed  purpose  of  the  lawmakers  to  retain 
it,  is  obyfous. 

We  are  now  brought  to  a  consideration  of 
the  statute  of  1851,  which,  in  so  far  as  affects 
the  present  question,  stood  unchanged  until 
1866.    It  is  to  be  observed  that  section  106,  I 


chap.  71,  Rev.  Stat.  1861,  was  not  passed  as 
a  ''Married  Woman's  Act,"  as  were  its  suc- 
cessors, and  that  it  simply  appeared  among 
statutory  provisions  regulating  procedure 
upon  executions  in  civil  actions,  its  design 
was  to  protect  the  property  of  the  married 
woman  from  seizure  to  satisfy  a  husband's 
debts.  It  did  not  purport  to  confer  upon  the 
wife  any  new  duties,  nor  did  it  grant  any 
rights  not  theretofore  belonging  to  her,  except 
as  it  declared  in  few  words  that  her  real  and 

Eersonal  estate  acquired  before  marriage  by 
er  personal  industry,  or  before  or  after  mar- 
riage by  inheritance,  gift,  grant,  or  devise, 
should  remain  her  own  after  marriage,  and 
that  none  of  it  should  be  subjected  to  seizure 
to  satisfy  her  husband's  debts,  engagements, 
or  liabilities.  She  was  prohibited  from  dis- 
posing of  such  property  during  coverture 
without  the  consent  of  her  husband,  except 


the  wife  in  an  action  to  reoover  damages  for  slan- 
der futtered  by  the  wife,  the  third  section  of  the 
Vermont  act  of  1884  limiting  the  UablUtr  of  the 
husband  to  torts  committed  bj  hto  authority  or 
direction,  so  that,  In  order  to  render  him  liable 
under  that  statute  for  a  tort  committed  by  bis  wife. 
it  must  be  alleged  and  proved  that  tbe  tort  was 
committed  by  his  authority  or  direction. 

y .  NeouMu  €f  Btrviee  upon  wife. 

It  tbe  wife  is  a  defendant  In  an  action  to  recorer 
damages  for  slander,  she  must,  by  virtue  of  the 
Georgia  act  of  17W,  be  served  with  process  in  tbe 
state  of  Gtoorgia,  she  being  a  party  even  witb  rights 
of  defense  distinct  from  those  of  her  husband. 
Smith  V.  Taylor,  U  Qa.  80  (1860. 

But  such  want  of  service  will  be  waived  by 
the  wife*s  appearing  and  answering  to  the  merits, 
and  the  judgment  in  such  case  is  binding  upon  her 
and  wiU  not  be  arrested.   Ibid, 

YL  Sfeet  of  death  pending  action. 

If  the  tort  of  tbe  wife,  for  which  she  and  her 
husband  were  jointly  sued,  was  not  committed  by 
her  in  his  presence  or  by  his  coercion,  the  suit  does 
not  abate  by  his  death.  Douge  v.  Pearce,  18  Ala. 
127,  ^2»  (1848).  in  which  case  the  husband  and  wife 
were  sued  for  damages  for  slander  uttered  by  the 
wife  concerning  plalntUf. 

In  such  a  case  the  suit  survives  against  her. 
Smith  V.  Taylor,  11  Qtu  800852). 

Bat  It  does  not  survive  against  his  personal  rep- 
resentatives. Mousler  v.  Harding,  88  Ind.  170, 180, 
ft  Am.  Bep.  195  (1870). 

In  such  a  case  the  wife  is  liable  to  the  judgment 
against  herself  alone.  Sunman  v.  Brewln,  68  Ind. 
140,144(1875). 

Where,  in  an  notion  against  the  husband  and  wife 
for  alander,  the  defendant  husband  died  before 
Judgment,  and  his  widow  married  again  pending 
tbe  suit,  upon  a  motion  to  abate  the  aotion  tbe 
ooort  inclined  to  the  opinion  that  the  same  ought 
to  be  abated,  but  took  time  to  consider  the  ques- 
tion.  White  V.  Harwood,  Style,  188  a848). 

VII.  Htuibaind  and  wife  a»  irCtnesiei. 

In  an  aotion  against  husband  and  wife  to  recover 
damages  for  slanderous  words  uttered  by  the  de- 
fendant wife,  against  tbe  wife  of  the  plaintiff,  the 
wife  Is  a  competent  witness  in  her  own  behalf,  as 
is  also  her  hosband.  Mousler  v.  flardlng,  88  Ind. 
im,  180,6  Am.  Bep.  185  0870). 

Hie  wife  has  a  right  to  testify  because  the  cause 
of  aotion  is  diieotly  against  her,  and  for  her  lodi- 
vidoal  act,  and  she  woold  therefore  testify  directly 
for  henM,  and  the  mere  fact  that  her  evidence 


might  Inddentally  and  unavoidably  tend  to  bene- 
fit the  husband  would  be  no  reason  for  excluding 
it.   Urtd, 

But  from  the  opinion  of  the  court  in  the  above 
case  Justice  Elliott  dissented,  contending  that  the 
position  of  the  husband  was  the  reverse  of  that  of 
the  wife,  and  that  as  his  evidence  would  be  directly 
for  the  wife  and  only  incidentally  for  himself  it 
ought  for  that  reason  to  be  excluded.   Ibtd. 

And  in  the  later  case  of  Bonham  v.  Keen,  40  Ind. 
197  (1878),  where  the  question  was  whether  the  bus* 
band  of  the  defendant  wife  could  testify  as  to 
what  words  were  used  or  spoken  by  his  wife,  the 
court  held  he  oould  not,  thus  overruling  the  prior 
case  of  Mousler  v.  Harding,  titpra,  so  far  as  it 
holds  that  the  husband  may  be  a  witness  in  such  a 
case. 

So,  the  case  of  Bennifleld  v.  Hypres,  88  Ind.  488 
(1879),  discussed  the  question  involved  in  the  above 
case  of  Mousler  v.  Harding,  as  to  the  husband  snd 
wife  being  competent  witnesses  in  such  an  action, 
and  held  that  the  wife  was  a  competent  witness  in 
her  own  behalf,  and  that  the  fact  that  the  testimo* 
ny  of  the  wife  incidentally,  remotely,  or  contin- 
gently benefited  or  prejudiced  the  husband  con- 
stituted no  valid  reason  for  excluding  it. 

VIIL  Damaoetand  soideneefnmttigotCon. 

In  an  action  against  husband  and  wife  for  slan- 
deroug  words  spoken  by  tbe  wife  exemplary  dam- 
ages may  be  allowed.  Fowler  v.  Ohichester,  86 
Ohio  St.  0  (1874). 

And  in  such  an  action  smaller  damages  will  not 
be  assessed  than  would  have  been  legally  recover- 
able if  the  libel  had  been  published  by  tbe  wife 
while  sole,  and  the  action  had  been  against  ber 
alone.  Austin  v.  Wilson,  4  Cnsh.  878,  60  Am.  Deo. 
706  a849). 

The  fact  that  the  husband  caused  his  wife  to  go 
to  tbe  person  concerning  whom  she  had  uttered  the 
slanderous  words  and  retract  the  same  is  not  evi- 
dence, and  cannot  be  reoelvedin  mitigation  of 
damages  as  testified  by  the  defendant  husband. 
Mousler  v.  Harding,  88  Ind.  1T6, 180, 6  Am.  Bep.  196 
(1870). 

The  same  principle  was  upheld  In  rentes  v.  Beed, 
4  Blackf.  468, 88  Am.  Dec.  48  (1888),  where,  on  the 
trial  in  the  court  below,  the  defendants  asked  tbe 
oourttolnstruotthe  jury,  filter  olio,  that  the  con. 
duct  of  tbe  defendant  husband  in  trying  to  prevent 
the  clroulatioa  of  the  slanderons  words  at  tbe  time 
they  were  spoken  and  afterwards,  abd  his  state- 
ment that  the  charge  was  false,  might  be  consid- 
ered by  the  jury  In  mitigation  of  damages:  but 
such  instructions  were  declined,  the  court  instruct- 
ing the  jury,  int€r  oKo,  to  take  Into  oonsideration 
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1.  A  qaomm  sliowB  to  have  been  pre** 

ent  will  be  presumed  to  ooDtloue  present  at 
prooeediDgs  taken  tlie  same  day.  until  the  ood- 
traryii  shown. 

8.  The  fiaet  that  lees  tluui  a  quorum  of 
ales^lfllative  body  are  repotted  by  the 
tellere  as  Totinir  when  the  roll  is  called  over- 
comes any  presumption  that  a  quorum  present 
earlier  in  the  day  still  continues  present. 

8.  It  eeeme  that  the  preeidiiiff  ollleer  of 
a  lei^islatlTe  body  ie  powerlees  to 
count  .those  irho  are  preaent  and  do  not 

YOte,  for  the  purpose  of  making*  a  quorum,  in 
the  absence  of  any  rule  of  the  House  or  other 
express  authority  to  do  so. 

4«  A  majority  of  the  members  of  a  le|p- 
lalatiTe  body  eonstitiite  a  qnorom*  un- 
less tbe  number  is  otherwise  fixed  hy  the  Oonsti- 
tntlOQ  or  the  power  that  creates  the  body, 

fETovember  19,  ISK.} 

APPEAL  by  relator  from  a  judgmeDt  of  the 
Superior  Court  for  Wake  County  in  favor 
of  defendant  in  a  quo  warranto  proceeding  to 
test  defendant's  right  to  the  office  of  state 
librarian.    Aprmed, 

The  facta  are  stated  In  the  opinion. 

Mr,  Thomas  R.  Pumell,  for  appellant: 

The  office  of  state  librarian— if  it  be  an  of- 
fice— is  a  legislative  office  created  by  statute 
and  unknown  to  the  Constitution. 

Code.  §8604. 

The  general  assembly  had  power  to  make 
mich  changes  as  to  the  election,  term  of  office, 
etc.,  as  the  public  good  demanded. 

King  t.  Hunter,  65  N.  C.  608,  6  Am.  Ren. 
754;  JStaU  v.  Oalee,  77  N.  C.  288;  Taylifr  v. 
Stanly,  4  Dev.  L.  81,  note;  People  v.  Whit- 
lock,  02  N.  Y.  191;  State  v.  Brady,  42  Ohio  St. 
604;  Cooley,  Const.  Lim.  *177,  and  note; 
Paine,  Elections,  128.  199.  210. 

The  state  Constitution  expressly  recognizes 
elections  by  the  general  assembly. 

Const  art.  2,  ^  9,  art.  6,  §  8. 

And  these  elections  have  been  upheld  by 
this  court. 

BtaU  y.  Jonei,  116  N.  C.  670. 

Was  the  relator  duly  elected  librarian  on  the 
.  18th  of  March,  1895?    Upon  this  the  Journals 
are  conclusive  evidence. 

OaUin  t.  Tarhoro,  78  N.  C.  119;  Carr  t. 
Coke,  116  N.  C.  228,  ^  L.  R  A.  787;  Cush- 
ing,  2896;  United  8tate$  v.  BaUin,  144  U.  S. 
l,86L.ed.  821. 

If  a  quorum  were  present  a  majority  of  a 
quorum  could  elect. 

OUtdand  Cotton  Mitte  v.  Cleveland  County 
Omn.  106  N.  0.  678;  Brightly,  Lead.  Elect. 
Oas.  126;  Paine,  Elections,  g  665;  Trat^s  Case, 
Taft.  26;  Blait^e  Caee,  Id.  86;  Benier^i  Case, 

Koia— As  to  what  constttutes  a  qaorum,  see 
fioCs  to  Lawrenoe  v.  IngecsoU  (Tenn.)  aL.  B.  A.808b 
8OI1.R.  A. 


Id.  7;  State  v.  Ejyde,  181  Ind.  90;  WIHcock, 
Miin.  Corp.  §  646;  State  v.  DOlon,  125  Ind. 
65;  Com.  v.  Bead,  2  Ashm.  261;  RueltmUe  Oae 
Co.  V.  Bushvilte,  121  Ind.  206,  6  L.  R.  A.  815. 

A  quorum,  having  been  present,  is  presumed 
to  continue  until  the  contrary  ia  made  to  ap- 
pear. 

Cushing,  829. 

Courts  must  assume  that  tbe  legislative  dis- 
cretion was  properly  exercised. 

CarrY.  Coke,  116  N.  C.  228.  28  L.  R  A. 
787;  Lawson,  Presumptive  Ev.  68,  notes; 
Best,  Presumptive  Ev.  48;  Cooley,  Const.  Lim. 
187,  note  8. 

Neither  House  shall  proceed  to  business  un- 
til a  majority  is  present. 

Const,  art.  8,  §  2. 

There  is  but  one  method  of  ralidn?  tne  ques- 
tion of  no  quorum,  i.  e.,  as  prescribed  in  the 
rules  of  the  House. 

Rule  56. 

This  was  not  done. 

United  StaUe  v.  BaUin,  144  U.  8.  1.  86  L. 
ed.  821;  Com.  v.  Bead,  supra. 

Messrs.  HacRae  is  'Db.j  also  for  appel- 
lant. 

Messrs.  E.  "W.  Pen  [and  Shepherd  A 
Bosbee  for  appellee. 

FareheSt  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  in  the  nature  of  quo 
warranto,  in  which  plaintiff  claims  to  be 
state  librarian,  and  alleges  that  defendant  is 
in  possession  of  the  office  and  unlawfully 
withholds  the  same  from  him.  Defendant, 
answering,  admits  that  he  is  in  possession 
of  the  office,  performing  its  duties  and  ib- 
ceiving  its  emoluments;  but  he  denies  that 
he  is  holding  it  wrongfully  or  unlawfully, 
and  alleges  that  he  was  duly  elected  thereto 
on  the  8th  day  of  January,  1895,  for  a  term 
of  two  years  next  ensuing.  Under  the  view 
we  take  of  the  case  it  is  not  necessary  for  us 
to  consider  or  t^ass  upon  defendant's  right  to 
this  office.  The  plaintiff's  right  to  recover 
depends  upon  his  rifht  to  the  office.  If  he 
is  not  entitled  to  it.  It  is  a  matter  of  no  im- 
portance to  him  who  is.  It  is  true  that  if 
plaintiff  is  entitled  to  the  office  it  necessarily 
follows  that  defendant  is  not,  but  it  does  not 
necessarily  follow  that  defendant  Is  entitled 
to  it  if  plaintiff  is  not. 

Prior  io  the  18th  day  of  March,  1896,  the 
board  of  trustees  of  the  state  library,  under 
existing  law,  elected  to  and  filled  this  office. 
On  that  day  (March  18,  1895)  the  legislature 
passed  and  ratified  an  act  repealing  the  law 
authorizing  the  board  of  trustees  to  elect,  and 

{provided  for  the  election  of  this  officer  by  the 
esrislature.  And  on  the  same  day,  to  wit, 
the  18th  day  of  March,  1895,  the  plaintiff 
claims  that  he  was  duly  elected  state  libra- 
rian by  the  legislature  pursuant  to  said  act. 
And  this  not  being  a  bill  enacted  into  a  law 
ratified  and  signea  by  the  presiding  offioeis 
of  Senate  and  House,  and  depositea  in  the 
office  of  secretary  of  state,  which  then  be- 
comes the  evidence  of  its  passage  {Carr  v. 
Coke,  116  N.  C.  228,  28  L.  R.  aTtS?;  UmUi 
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BtaiSB  ▼.  BaUin,  144  U.  8.  4,  86  L.  ed.  824). 
ft  became  necessary  for  plaintiff  to  introduce 
the  record  of  the  legislature  for  the  purpose 
of  proving  his  election  and  right  to  the  office 
he  was  claiming.  These  records  show  that 
on  the  mnminff  of  the  18th  of  March  there 
was  a  roll  call  of  the  House,  a  quorum 
answered,  and  the  House  proceeded-  to  busi- 
ness. They  also  show  that  there  was  a  prop- 
osition in  both  branches  of  the  assembly 
(Senate  and  House)  to  go  into  the  election 
of  state  librarian ;  that  these  motions  pre- 
vailed, and  both  the  president  of  the  Senate 
and  the  speaker  of  the  House  appointed  two 
tellers,  each,  to  take  this  vote.  And  they 
reported  that  in  the  Senate  there  were  26  votes 
'cast  25  beinff  for  the  plaintiff  and  1  against ; 
and  in  the  House  there  were  48  votes  cast  for 
the  plaintiff,  and  none  against  him.  It  is 
admitted  by  plaintiff  that  there  must  be  a 
quorum  present  to  do  business,  or,  in  this 
case*  to  elect  the  plaintiff  to  the  office  he 
claima.  But  he  claims  that  it  appeariDg 
there  was  a  quorum  present  that  morning, 
and  it  not  appearing  there  had  been  an  ad- 
journment since,  it' will  be  presumed  that 
there  continued  to  be  a  quorum  present.  We 
think  this  is  undoubtedly  true, — that  the 
quorum  will  be  presumed  until  it  shall 
appear  there  is  not  one.  Gushing,  Contested 
Elections,  2d  ed.  860.  This  is  usually  made 
to  appear  by  what  is  called  a  ** division;" 
and  this  is  usually  had  after  a  vote  by  yeas 
and  nays,  when  the  presiding  officer  an- 
nounces the  vote  and  some  opposing  member 
doubts  the  correctness  of  the  announcement 
and  demands  a  division, — a  call  of  the 
body.  Id.  g  1708.  And  strictly  speaking 
this  is  what  is  called  a  *  division. "  Cfushing, 
Parliamentary  Iiaw.  %  1814.  The  original 
purpose  of  a  division  was  for  the  purpose  of 
ascertaining  who  voted  "  Aye"  and  who  voted 
"Ko,"  and  it  was  effected  in  this  way:  the 
aves  occupied  one  part  of  the  hall  and 
the  noes  another,  ana  there  remained  until 
the  tellers  appointed  counted  them.  In  this 
way  it  came  to  be  called  a  "division."  In 
more  modem  assemblies  it  is  more  usually 
affected  by  a  call  of  the  House,— a  yea  or  nay 
vote  when  each  member's  name  is  called. 
Gushing,  Contested  Elections,  g  1616.  This 
mode  is  used  for  two  purposes, — one  to  deter- 
mine on  which  side  the  majority  voted,  and 
also  for  the  purpose  of  determinin/?  whether 
there  is  a  quorum  present.  United  States  v. 
Ballin,  iupra.  In  this  case  there  was  no  viva 
9aee  vote  preceding  the  roll  call.  With  this 
exception,  there  seems  to  have  been  all  done 
thatlsusuallv  done  before  a  division,  which 
is  now  usually  had  by  a  call  of  the  roll. 
Gushing,  Contested  Elections,  g  1616.  Wbv 
this  was  not  done,  we  do  not  know.  U. 
S.  Const,  art.  1,  g  6,  requires  that  in  all 
elections  under  this  Constitution  the  vote 
shall  be  viva  voce.  And  if  this  section  ap- 
plies to  this  election  it  does  not  mean  a  roll 
call,  but  a  vote  bv  voice,  and  not  by  ballot. 
And  if  the  vote  had  been  taken  that  way, 
and  announced  by  the  presiding  officers  in 
favor  of  plaintiff,  and  no  division  called  for, 
the  presumption  contended  for  by  plaintill 
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would  have  availed  him.  But  when  the  roll 
was  called,  the  name  of  each  member  voting 
recorded,  and  the  tellers  appointed  report  the 
number  voting  for  plaintiff  and  the  number 
voting  against  him, — a  modem  division, — 
we  have  the  facts,  and  they  must  prevail  over 
the  presumption  which  existed  in  favor  of  a 

Juorum  before  that  time.  Cooley,  Const, 
lim.  p.  168 ;  United  States  v.  BaUin,  supra. 
It  may  be  there  was  a  quorum  present  when 
this  vote  was  taken.  But  if  there  was  it  does 
not  appear  to  us,  and  we  have  no  means  of 
findinff  out  whether  there  was  or  not,  and  no 
authority  to  do  so  if  we  had  the  means.  And 
if  they  were  present,  whether  they  could  have 
been  compelled  to  vote  is  not  before  us,  as 
there  was  no  such  proposition  made,  so  far 
as  we  know.  But  it  seems  to  be  conceded 
that  the  speaker  of  the  house  of  representa- 
tives of  the  United  States  could  not  compel 
a  member  to  vote.  Nor  had  he  any  ri/rht  to 
count  members  present  and  not  voting,  to 
make  a  quorum,  until  the  House  adopted  a 
rule  to  that  effect.  He  then  counted  nonvot- 
inff  members  present  to  make  up  a  quoram, 
and  the  Supreme  Court  of  the  United  States 
sustained  his  action.  United  States  v.  BalUn, 
144  U.  S.  1,  86  L.  ed.  821.  So  may  the 
legislature  of  North  Carolina  adopt  a  similar 
ru^e,  as  there  is  nothing  in  the  Constitution 
to  prevent  its  doing  so.  But  it  has  not 
adopted  such  a  rule,  and  under  the  authority 
of  United  States  v.  BaUin^  supra,  we  supposo 
the  presiding  officers  were  powerless,  if  a 
quorum  was  actually  present,  either  to  make 
tnem  vote  or  to  count  them  to  make  up  a 
quorum.  This  brings  us  to  the  consideration 
of  what  is  a  quorum.  They  are  of  two 
kinds,— one  fixed  by  the  Constitution  or 
power  creating  the  body  or  assembly.  In  this 
way  a  majority  of  a  majority  may  constitute 
a  quorum  and  do  business.    But,  where  the 

auorum  is  not  fixed  by  the  Constitution  or 
le  power  that  creates  the  body,  the  general 
rule  is  that  a  quorum  is  a  majority  of  all  the 
members  (Cleveland  Cotton  MiUs  v.  Cleveland 
County  Comrs.  108  N.  C.  678 ;  Gushing,  Con- 
tested Elections,  g  247;  United  States  v. 
BaUin,  supra),  and  a  majority  of  this  ma- 
jority may  legislate  and  do  the  work  of  the 
whole.  There  is  no  constitutional  quorum ; 
that  is,  a  number  prescribed  by  our  Consti- 
tution that  shall  constitute  a  quomm.  We 
therefore  fall  under  the  general  rule  applying 
to  legislative  bodies.  United  States  v.  Ballin, 
supra.  The  legislature  of  North  Carolina 
consists  of  170  members,— 50  in  the  Senate 
and  120  in  the  House.  Therefore  it  takes 
the  presence  of  26  senators  to  constitute  a 

auorum  in  the  Senate,  and  61  members  of  the 
[ouse.  In  this  election  26  senators  voted, 
which  was  a  majority  of  that  body,  and  a 
quorum.  But  in  the  House  there  were  but 
48  members  who  voted.  This  we  see  was  less 
than  a  quorum.  For  this  reason  plaintiff  has 
failed  to  establish  his  right  to  the  office. 

There  were  various  questions  presented  at 
to  the  defendant's  rights,  but  the  view  we 
have  taken  of  the  case  makes  it  unnecessary 
for  us  to  consider  them,  and  we  do  not. 

l%e  judgment  qf  the  court  below  it  qglrmed. 
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Adeline  GURNET  et  al.,  AppU., 

v, 

MINNEAPOLIS    UNION    ELEVATOR 
COMPANY.  Bespt. 
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Minn. 
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•1.   Seott  ▼•  St.  Paia  *  G.  B.  Co.  n  Minn. 

322,  followed,  as  to  the  effect  of  a  provision  in  the 
obarter  of  a  railway  company  authorizinfir  it  to 
take  an  ^  atsolute  fee**  in  lands  condemned  for 
pubJfc  purposes. 

8.  The  erection  and  ap«ratloii  of  a  pab- 
lie  elevator  and  warehonae  upon  land  ac- 
quired  by  a  railway  company  by  condemnation, 
for  public  purposes,  either  by  itself  or  its  lessee, 
are  neither  a  misuser  nor  an  abandonment  of  its 
easement  In  the  laod  occupied  by  such  structure, 
and  the  owner  in  fee  cannot  maintain  ejectment 
tor  the  land  so  occupied. 

(December  2,  IflBIL) 

APPEAL  by  plaiDtiffa  from  an  order  of  the 
District  Couri  for  Hennepin  County  over- 
ruiiof?  a  demorrer  to  the  answer  in  an  action 
brought  to  recover  possession  of  certain  real 
estate.    Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Lonis  A.  Reed«  for  appellants: 

The  railway  company  did  not  acquire  the 
title  in  fee,  because  the  act  in  question,  under 
which  it  condemned,  was  unconstitutional  so 
far  as  it  purported  to  giye  the  right  to  a  title 
in  fee,  and  the  court  had  no  power  to  grant  a 
title  in  fea 

If  by  reason  of  the  provisions  of  the  Consti- 
tution, the  company  could  acquire  nothing 
more  than  an  easement  by  condemnation,  this 
provision  of  Laws  1867.  chap.  I,  §  18,  would 
be  qualified  accordingly,  on  the  theory  that  the 
greater  includes  the  \e^.  By  condemning  un- 
der the  provision  a  fee- aim  pie  title,  they  would 
at  least  acquire  an  easement 

tkott  V.  St,  Paul  db  C.  R  Oo,  21  Minn.  823; 
Cotton  V.  Nimmppi  d  R,  R  Boom  Co,  22 
Minn.  874;  FaxTchildy,  8t.  Paul,  46  Minn.  640; 
Kaiser  v.  8t.  Paul,  8.  dhT.  F.R  Co.  22  Minn. 
140;  Weaver  v.  Mismnppi  d  R  R  Boom  Co, 
80  Minn.  477. 

Except  as  restrained  by  the  Constitution,  the 
mode  of  exercising  the  right  of  eminent  do- 
main rests  in  the  discretion  of  the  legislature. 

Wilkin  v.  First  Div.  ofSt.  Paul  £  P.  B.  Co. 
16  Minn.  271. 

The  Judgment  and  decree  of  the  district 
court,  in  so  far  as  it  purports  to  adjudge  and 
decree  a  fee  simple  title  to  the  rafiroad,  are 
▼old  and  beyond  its  powers. 

Freeman,  Judgm.  %  116;  BUck,  Judirm. 
g§  170,  618. 

If  a  court  grants  relief  which  under  no  dr- 
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cumstances  it  has  any  authority  to  grant,  its 
judgment  is  to  that  extent  void. 

1  Freeman,  Judgm.  §  120.  chap.  626;  Bridges 
▼.  Clay  County  8uprs.  57  Miss.  262;  FeUUU  v. 
Engler,  8  Cal.  76;  Ez  parte  Lanae,  86  U.  8. 
18  Wall  168,  21  L.  ed.  872;  Little  v.  Btant, 
41  Kan.  678;  Munday  v.  Vati,  84  N.  J.  L.  418; 
Reynolds  v.  Stockton,  48  N.  J.  Eq.  211;  Searn- 
ster  V.  Blaeketock,  88  Ya.  282;  Anthony  t.  Ka- 
sey.  Id.  838:  Wade  y.  Haucoek,  76  Ya.  620; 
Fithian  ▼.  M<mks,  48  Mo.  602;  GiUittr.  Truase. 
27  Minn.  628;  Bameey  County  t,  Stees,  28 
Minn.  8*^;  Dobberstein  ▼.  Murphy,  44  Minn. 
626;  Black,  Judgm.  gg  242,  518;  Miller  ▼. 
Barkeloo,  8  Ark.  818;  Agnew  v.  Adams,  86  8. 
C.  101;  Dunklin  t.  Wilson,  64  Ala.  162:  Han- 
coek  v.  Flynn,  28  N.  T.  8.  R.  864;  Qage  y. 
BiU,  48  Barb.  44;  1  Black,  Judgm.  %  218; 
Johnson  v.  Johnson,  80  HI.  216;  St,  Louts  A  8. 
Coal  d  M.  Co.  V.  Sandoval  Coal  db  M,  Co,  111 
HI.  82;  Bouiers  v.  Chancy,  21  Tex.  868;  Bci- 
land  y.  Johnson,  80  Mo.  84. 

A  void  judgment  is,  in  legal  effect,  no  judg- 
ment. By  it  no  rights  are  devested.  From  it 
no  rights  can  be  obtained. 

Freeman,  Judgm.  g  117;  Black,  Judgm. 
g  618;  Agnew  v.  Adanis,  26  8.  0.  101. 

The  railroad  company  could  not  divert  its 
right  of  way  to  the  private  uses  of  the  elevator 
company,  nor  confer  on  It  the  right  to  use  the 
same. 

Curtis  y.  St.  Paul,  S  db  T,  F,  R  Co,20 
Mion.  28;  MiUer  t.  Troosl,  14  Minn.  864. 

The  erection  of  houses  to  rent  to  employees 
or  officers  of  the  road,  of  warehouses  as  such, 
of  ships  to  accommodate  vessels  bringing  freight 
to  or  taking  it  from  the  railroad,  are  not  such 
uses  as  to  justify  the  exercise  of  eminent  do- 
main under  a  general  authority  to  construct  a 
railroad  and  Its  appendages. 

Mills.  Em.  Dom.  g  60;  Eldridye  ▼.  Smith,  84 
Yt.  484;  RenssOaer  db  S.  R  Co.  v.  Davis,  48 
N.  Y.  187;  State  v.  MansMd  Comrs.  28  N.  J. 
L.  610;  NashviUe  dt  C.  Bailroad  v.  Qnoardin, 
11  Humph.  848;  Hamilton  y.  Annapolis  db  B. 
R  B.  Co,  1  Md.  663. 

The  railroad  company,  having  permitted  the 
elevator  company  to  erect  and  operate  an  ele- 
vator on  the  right  of  way  ac(]|uired  for  railroad 
purposes,  has  abandoned  its  rights  in  the  prem- 
ises. 

Mills,  Em.  Dom.  g  67;  Bsard  y.  BrooJOyn, 
60  N.  y.  242;  Proprietors  of  Locks  db  Canals  y. 
Nashua  dk  L.  R  Co,  104  Mass.  1,  6  Am.  Rep. 
181;  Wliitteck  v.  Clark,  16  Johns.  488;  Strong 
V.  Brooklyn,  68  N.  Y.  1. 

There  is  no  "color  of  title"  in  the  defendant, 
as  the  Judgment  does  not  purport  to  five  title 
to  it,  and  hence  cannot  set  color  of  tiue  in  the 
railroad  company. 

Seigneuret  v.  Fahey,  27  Minn.  62;  8  Washb. 
Real  Prop.  610;  Angell,  Limitations,  407:  S 
Wait,  Act.  &  Def.  17;  Hodges  v.  Eddy,  88  Vt. 
827;  Brooks  y.  Bruyn,  86  DL  892;  RuMseU  ▼. 


NOTS.— For  the  rijrbt  of  a  railroad  company  |to 
sell  its  land,  see  Chamberiain  v.  North  Eastern 
B.  Go.  (&  C.)  26  L.  R.  A.  189,  and  note. 

As  to  the  right  acquired  by  condemnation  gen- 
erally, see  Lyon  v.  McDonald  (Tex.)  0  L.  R.  A.  206; 
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Fort  Worth  &  B.  G.  B.  Oo.  v.  Jennings  (Tex.)  8  X^ 
R.  A.  ISl,  and  some  cases  in  noU  thereto,  and  alao 
in  w^  to  niinols  a  A.  Go.  y.  Houghtoo  (UU  1  I^ 
R.A.2ia. 
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Bdwin,  88  Ala.  44;  EdgerUm  ▼.  Baird,  6  Wis. 
527.  70  Am.  Dec.  478;  (/Mulea/iy  v.  Florer,  27 
HiDD.  449:  MeLeUan  ▼.  Omodi,  87  Minn.  157. 

The  provisions  of  Geo.  Stat.  1878,  chap.  75, 
§15,  commoDly  koown  as  the  "Occupyiog 
ClaimaDt  Act,"  apply  only  to  improvements 
made  on  land  under  color  of  title  in  fee. 

Wheeler  v.  Merriman,  80  Minn.  872;  Wilion 
T.  Bed  Wing  School  Diit,  22  Minn.  488;  (TMul- 
eahv  T.  Florer,  supra;  Lunguest  ▼.  Ten  Eyek, 
40  Iowa,  218;  WinOow  t.  Ifev>di,  19  Yt  154; 
Whitney  v.  Biehardaan,  81  Y t.  800. 

Memre,  Kooii*  Whelaa*  A  Bennett  and 
W.  E«  Dodge*  for  respondent: 

Under  its  charter  rights  the  railroad  had  the 
power  to  acquire,  and  did  acquire,  a  fee  simple, 
and  not  merely  an  easement  or  right  of  way, 
in  the  lands  condemned. 

The  act  was  approved  May  22,  1857:  the 
Constitution  of  the  state  of  Minnesota  was 
adopted  August,  1857.  This  cannot  affect  the 
contract  ohiigaUon  of  the  charter  and  the  al- 
ready vested  rights  of  the  Minnesota  &  Pacific 
Railroad  Company. 

MeBoberU  v.  WaMume,  10  Minn.  28;  Be 
Graff  V.  8t,  Paul  dk  P.  B,  Go.  28  Minn.  144; 
Cass  County  Y.  Morrieon,  28  Minn.  257;  Mower 
T.  Siaftlee,  82  Minn.  284;  State  v.  7<mng,  29 
Minn.  474;  Cotton  v.  Missimppi  db  B.  B.  Boom 
Co.  22  Minn.  872;  Fairehild  v.  St,  Paul,  46 
Minn.  540;  Scott  T.  St.  Paul  db  C,  B.  Co,  21 
Minn.  822;  Weir  t.  St.  Paul,  S.  db  T.  F.  B.  Co, 
18  Minn.  155. 

The  charter  of  the  Minnesota  &  Pacific  Rail- 
road is  a  contract  whose  obligation  cannot  be 
impaired  by  the  action  of  the  legislature. 

McBoberte  v.  Washbume  and  DeOraff  v.  St. 
Paul  db  P.  B.  Co.  supra;  Dartmouth  College  v. 
Woodward,  17  U.  8.  4  Wheat.  518,  4  L.  ed.  629. 

The  use  of  the  railroad  right  of  way  in 
question  for  a  public  warehouse  and  grain 
elevator,  as  a  necessary  adjunct  of,  and  in  con- 
nection with,  the  business  of  the  railroad,  is  a 
use  within  the  purposes  of  the  condemnation 
proceedings  in  question. 

Scott  V.  St.  Paul  db  C.  B.  Co.  supra. 

The  particular  manner  in  which  an  easement 
is  exercised,  or  the  particular  mode  of  burden- 
ing the  fee,  may  be  changed  without  necessa- 
rily changing  the  easement  of  its  burden. 

Brainard  v.  Missisquoi  B.B.  Oo.49  Yt.  107; 
Eat4sh  y.  Cincinnati  dbI.B.Co.  18  Ohio  St.  92; 
Hartey  ▼.  Walters,  L.  R.  8  0.  P.  162;  BMins 
v.  Si.  Paul,  S.  db  T.  F.  B.  Co.  22  Minn.  286. 

The  easement  of  use  for  railroad  purposes  is 
not  exceeded  nor  lost  by  the  use  of  the  lands 
for  purposes  connected  with,  and  auxiliary  to, 
railroad  purposes,  although  the  particular  pur- 
poses may  not  have  been  contemplated,  and  in 
fact  may  not  have  been  known  or  in  vogue  at 
the  time  of  the  condemnation  of  the  lands. 

lUinois  C.  B.  Co.  v.  Wathen,  17111.  App.  582; 
lUinois  St.  L.B.db  Canal  Co.  v.  St.  Louis,  2 
DllL  70,  82;  Peiree  v.  Boston  dbL.B.  Corp.  141 
Mass.  481;  EhMns  y.  If c Lucas,  15  8.  0.  67; 
Grand  Trunk  B.  Co.  v.  Bichardson,  91  U.  8. 
454,  28  L.  ed.  856;  Western  U.  Teleg.  Co.  v. 
Bieh,  19  Ean.  517,  27  Am.  Rep.  159;  Hoggatt  v. 
Vieksburg,  S.  db  P.  B.  Co.  U  1a.  Ann.  624; 
Boby  V.  New  York  0.  db  H.  B.  B.  Co.  142  N. 
Y.  176;  Be  New  Tcrk  C.  db  H.  B.  B.Co.71  N. 
Y.  248;  Hooper  v.  Great  Western  B.  C0.L.IL 
2  Q.  B.  DiT.  889. 
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Railroad  necessities  are  so  near  to  the  public 
needs  that  a  railroad  will  be  allowed  to  take 
streets  and  water  fronts  for  railroad  purposes. 

220  New  York  C.  db  H.  B.  B.  Co.  supra;  He^ 
gatt  V.  Vicksbura,  S.  db  P.  R  Co.,  Western  U. 
Teleg.  Co.  v.  Bich,  Evans  v.  Me  Lucas,  Peiree  y. 
Boston  db  L.  B.  Corp.  and  Booper  v.  Great 
Western  B.  Co,  supra;  Chicago,  B.  db  Q.  B.  B. 
Co.  V.  Wilson,  17  HI.  128;  Blinois.  St.  L.  B.  db 
Canal  Co.  v.  St.  Louis,  Boby  v.  New  York  C.  db 
B.  B.  B.  Co.,  Grand  Trunk  R  Co.  v.  Bichard- 
son.  Be  New  York  C.  db  H.  B.  B.  Co.  and  lUi^ 
nois  C.  B.  Co.  v.  Wathen,  supra. 

The  trade  customs  of  Minnesota  have  consti- 
tuted the  use  and  operation  of  grain  elevators 
a  part  of  the  use  and  operation  of  railroads. 

'  Hole  V.  Barlow,  4  C.  B.  N.  8.  834;  St.  HeUn's 
Smelting  Go.  v.  Tipping,  11  H.  L.  Cas.  642; 
Oregon  Cascade  B.  Co.  v.  Baily,  8  Or.  164; 
Munn  V.  RUnois,  94  U.  8.  118,  24  L.  ed.  77. 

What  the  railroad  can  itself  do,  it  can  license 
or  permit  another  to  do. 

Illinois  C.  R  Co.  v.  Wathen,  17  JM.  App.  582; 
Evans^  v.  Me  Lucas,  15  8.  C.  67;  Grand  Trunk 
B.  Co.  Y.  Bie/iardson,  91  U.  S.  454,  28  Lk  ed. 
856;  Balby  y.  New  York  C.  db  K  R  B.  Co.  143 
N.  Y.  176;  Evans  v.  Haefner,  29  Mo.  141. 

If  the  respondent  has  no  right  to  occupy 
under  either  the  easement  or  the  fee,  then, 
under  the  occupying  claimant  act,  it  is  entitled 
to  compensation  for  the  improvements  made. 

Seigneuret  y.  Fahey,  ^  Minn.  62;  Wheeler  v. 
MerHman,  80  Minn.  872;  Hall  Y.  Torrens,  82 
Minn.  527. 

Startf  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Action  of  ejectment  to  recover  the  poa- 
session  of  the  premises  described  in  the  com- 
plaint, and  the  rents  and  profits  thereof.  The 
answer  put  in  issue  the  allegations  of  the 
complaint,  and,  for  a  second  or  further  de- 
fense, allied  title  in  fee  to  the  premises  to 
be  in  the  St.  Paul,  Minneapolis,<x  Manitoba 
Railway  Company,  under  which  it  claimed 
right  of  possession,  as  licensee.  To  this 
second  defense  the  plaintiffs  demurred,  and 
from  an  order  overruling  the  demurrer  they 
appealed. 

The  material  facts  alleged  in  the  answer 
and  admitted  by  the  demurrer  are  sub- 
stantially as  follows :  The  land  in  question 
is  a  part  of  a  strip  220  feet  in  width,  adjacent 
to  the  right  of  way  of  the  railway  company 
and  tJie  whole  of  the  strip  was  acquired  by 
it  by  the  judgment  of  the  oiatrlct  court  of  the 
county  of  Hennepin,  in  proceedings  insti- 
tuted by  it  under  its  charter  and  the  laws  of 
the  state,  and  pursuant  to  the  provisions  of 
chapter  1,  Laws  1857  (Ex.  8ess.),  and  sub- 
sequent acts  amendatory  thereof.  The  con- 
demnation proceedings  were  duly  instituted 
and  carried  on,  and  the  value  of  the  land 
taken  therebv  was  assessed  and  adjudged  to 
be  the  sum  of  $17,075.82.  Henry  8.  Gurney 
was  at  this  time  the  owner  of  the  land  taken, 
and  judgment  was  duly  rendered  in  the  con- 
demnation proceedings  bv  the  court  in  his 
favor,  and  against  the  railway  company,  for 
such  sum  for  the  value  of  the  land,  and  it 
was  therein  further  adjudged  that,  upon  th* 
payment  of  such  judgment,  an  absolute  estate 
in  fee  simple  to  the  land  so  taken  and  con- 
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demned  should  vest  in  the  railway  company, 
which  Judgment  it  paid,  and  the  amount 
thereof  was  accepted  by  Oumey,  and  the  rail- 
way company  thereupon  took  possession  of 
the  land,  and  has  ever  since  occupied  and 
used  it  for  railroad  purposes.  The  answer 
further  alleges  that,  after  the  railway  com- 
pany had  so  acquired  the  land,  **  it  licensed 
and  permitted  this  defendant  to  erect  and 
construct  upon  the  land,  for  the  uses  and  pur- 
poses of  the  railway  company,  and  in  connec- 
tion with,  and  as  a  necessary  adjunct  of,  the 
business  of  the  railway  company,  a  public 
^rain  elevator  and  warehouse,  with  the  neces- 
sary power  house,  engines,  anneies,  rail- 
way tracks,  and  other  appurtenances  useful 
and  necessary  in  connection  therewith,  which 
grain  elevator,  warehouse,  and  appurtenances 
were  erected  upon,  and  occupv,  substan- 
tially, that  portion  of  the  land  aescrilied  in 
plaintiffs'  complaint  herein.  The  defendant 
entered  upon  the  land,  and  erected  the  eleva- 
tor and  warehouse  thereon,  and  still  occupies 
the  same,  under  and  by  virtue  of  the  license 
so  granted  to  it,  and  not  otherwise.  That 
relying  upon  the  title  of  «>the  railway  com- 
pany in  and  to  the  land,  and  believing  the 
same  to  be  perfect,  it  in  good  faith  erected 
the  elevator,  warehouse,  and  elevator  plant, 
as  aforesaid.  That  this  defendant  never  had 
any  notice  or  knowledge,  in  any  manner,  of 
any  defect  in  the  title  of  the  railway  com- 
pany to  the  land,  and  that  the  plaintiffs  in 
this  action,  and  those  through  or  from  whom 
they  claim,  well  knew  of  the  occupation 
being  made,  and  the  possession  of  the  land 
being  taken,  by  the  defendant,  and  that  the 
plaintiffs,  nor  either  of  them,  nor  any  of 
those  through  or  from  whom  they  claim  made 
any  objection  thereto,  legally  or  otherwise. 
That  defendant  in  itood  faiui  actually  ex- 
pended and  paid,  in  the  construction  and 
erection  of  the  elevator,  warehouse,  and  im- 
provements, as  aforesaid,  the  sum  of  $822,  • 
192.74,  and  that  this  defendant  is  now  the 
owner  of  said  elevator,  warehouse,  and  ap- 
purtenances, as  aforesaid,  and  is  in  pos- 
session, occupancy,  and  operation  of  the 
same,  as  a  public  grain  elevator  and  ware- 
house, and  has  been  since  the  erection  there- 
of." 

The  law  under  which  the  condemnation 
proceedings  were  had  gave  the  railway 
company  the  right  to  condemn  lands  for 
''the  purpose  of  constructing  bridges,  dams, 
embankments,  excavations,  spoil  banks,  turn- 
outs, engine  bouses,  shops,  and  other  build- 
ings necessary  for  the  construction,  complet- 
ing, altering,  maintaining,  preserving,  and 
complete  operation  of  said  railroads.  .  .  ." 
It  also  provided :  **  An  absolute  estate  in  fee 
simple  in  such  lands  shall  be  and  become 
vested  in  the  said  compaiiy  as  against  all 
persons  so  receiving  notice  from  the  said  com- 
missioners, as  aforesaid,  and  all  such  persons 
as,  having  received  such  notice,  shall  be 
forever  concluded  from  questioning  such 
title,  so  acquired  by  the  said  company." 

1.  The  defendant  asserts  and  the  plaintiffs 
controvert  the  proposition  that,  under  its 
charter  rights,  the  railway  company  had  Uio 
power  to,  and  did,  acquire*  fee- simple  title, 
and  not  a  mere  easement  in  the  lands  con- 
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demned  (Laws  1857,  K  18,  chap,  t  [Ex. 
Sess.])  ;  and  the  judgment  in  the  condenma- 
tion  proceedings,  in  terms,  eives  the  railway 
company  title  in  fee  absolute  to  the  land 
taken.  But  .the  plaintiffs  urge  that  section 
18  is  unconstitutional.  In  the  view  we  take 
of  this  case,  it  is  unnecessary  to  consider  or 
decide  this  question,  or  tiie  effect  of  the  Judg- 
ment, for,  in  any  event,  the  railway  company 
acquired,  by  the  condemnation  proceeoings 
ana  judgment  therein,  a  perpetual  easement 
in  the  land  for  all  the  public  purposes  for 
which  it  was  authorized  to  take  lands  by  the 
exercise  of  the  power  of  eminent  domain. 
8coit  V.  St.  Paul  dt  0,  B,  Oo.  21  Minn.  828. 
2.  The  railway  company  having  acquired 
such  easement  in  the  land,  the  plaintiffs,  even 
if  it  be  conceded  that  they  are  the  owners  of 
the  fee,  cannot  maintain  ejectment  for  the 
premises,  unless  the  company  has  abandcmeil 
the  easement.  The  answer,  then,  states  a  de- 
fense, unless  the  act  of  the  railway  company, 
in  licensing  the  defendant  to  erect  and  operata 
upon  the  land,  for  the  uses  of  the  railway 
company,  and  as  a  necessary  adjunct  of  its 
business,  ''a  public  ffrain  elevator  and  vnue- 
house, "  constitutes  In  law  an  abandonment 
of  its  easement  in  the  land.  This  case  might 
be  properly  disposed  of  upon  the  ground  that 
the  mere  use  of  an  easement  for  a  purpose  not 
authorized,  or  a  temporary  disuse  thereof, 
is  not,  of  itself,  sufficient  to  constitute  aa 
abandonment;  and  therefore,  the  defendant 
being  a  mere  licensee  of  the  railway  com- 
pany, the  latter  has  not  abandoned  its  ease- 
ment in  the  premises  by  reason  of  such  license 
to  the  defendant.  Eoby  v.  New  York,  0.  dt  H, 
R.  R,  Oo,  142  N.  T.  176 ;  Psiree  v.  Botton  <i 
L.R,  Corp.  141  Mass.  481.  But,  in  view  of  the 
importance  of  this  case,  we  place  our  decision 
upon  the  broad  ground  that  the  erection  and 
operation  of  a  public  erain  elevator  or  ware- 
house upon  land  acquired  by  a  railway  cor- 
poration in  condemnation  proceedings,  either 
by  the  company,  or  its  licensee  or  lessee, 
are  neither  a  misuse  nor  an  abandonment  of 
its  easement  in  the  land  occupied  by  such 
elevator  or  warehouse.  Courts  will,  aa  a 
rule,  take  notice  of  whatever  ought  to  be 
generally  known  within  the  limits  of  Uieir 
jurisdiction,  and  we  may  well  take  Judicial 
notice  of  the  fact  that  the  handling  and  trans- 
portation of  erain  constitute  a  very  important 
part  of  the  business  of  the  railways  of  the 
state,  and  that  grain  elevators  and  ware- 
houses are  reasonably  necessarv,  if  not  ab- 
solutely essential,  to  the  feasible,  prompt^ 
and  economical  handling,  storing,  and  trans- 
porting of  grain  by  railroads.  The  erection 
and  operation  of  irrain  elevators  and  ware- 
houses upon  the  right  of  way  of  railroads, 
with  side  tracks  thereto,  are  a  matter  of 
such  general  and  public  interest  that  the  law 
has  made  provisions  for  the  acquiring  of 
the  right  to  locate  and  operate  them  upon  the 
right  of  way  of  railway  companies  without 
their  consent.  Qen.  Stat.  1894,  ^$  7724-7729. 
The  defendant's  licensor,  the  railway  com- 
pany, was  expressly  auUiorized  by  its  charter 
to  condemn  lands  for  the  purpose,  amonic 
others,  of  constructing  and  maintaining  all 
buildinas  necessary  for  the  complete  opera- 
tion of  its  railroads.    That  elevators  are 
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sonably,  if  not  aboolutelj,  neoessaij  for  the 
complete  operation  of  a  railway  in  this  state 
is  a  fact  so  obvious  that  it  may  be  safely 
assamed  without  argument.  How  could  a 
single  railway  system  of  our  state  handle  and 
transport  60,000,000,  or  any  less  number  of 
millions,  of  bushels  of  grain  each  year  with- 
out the  use  of  elevators  along  its  right  of 
way?  It  cannot  be  doubted  that  the  railroad 
company  has  the  right  to  erect  and  maintain 
on  its  right  of  way,  as  against  the  objection 
of  the  owner  of  the  fee,  elevators  and  ware- 
houses, to  facilitate  the  handling  and  trans- 
porting of  grain  by  it ;  and,  if  the  company 
may  do  this,  why  may  it  not  license  others 
to  do  this  worls  for  it?  There  is  no  reason 
nor  consideration  of  public  policy  that  forbids 
it.  On  the  contrary,  by  the  terms  of  the  stat- 
ute we  have  quoted,  a  railway  compai>y  may 
be  compelled  to  permit  elevators  and  ware- 
houses to  be  erected  and  operated  on  its  right 
of  way  by  private  parties.    How,  then,  can 


it  be  claimed  that  they  may  not  Tolantarlly 
license  the  erection  and  operation,  on  land 
condemned  bv  it  for  public  purposes,  of  what 
is  described  in  the  answer  demurred  to  as  a 
public  ffrain  elevator  and  warehouse,  for  tha 
uses  and  purposes  of  the  railway  company, 
in  connection  with,  and  as  a  necessary  ad- 
junct of,  its  business.  Grand  Trunk  A,  Oo. 
▼.  Biehardaan,  01  U.  S.  454,  SS  L.  ed.  856 ; 
lUinaii  0.  JR.  Oo,  v.  Wathen,  17  111.  App. 
682.  The  use  which  the  railway  company 
permits  the  defendant  in  this  case  to  make  of 
a  portion  of  the  land  condemned  by  it  is  a 
use  not  inconsistent  with  the  public  purposes 
for  which  the  land  was  acquired,  but,  on  the 
contrary,  it  is  a  use  directly  in  aid  of  such 
purposes ;  therefore,  the  railway  company  has 
neither  misused  nor  abandoned  any  portion 
of  the  land  so  acquired  by  it  by  the  act  com- 
plained  of. 
Orderinfirmed. 


MASSACHUSETTS   SUPREME  JUDICIAL  OOURT. 


James  T.  WHITE  st  ok 

V. 

James  M.  SOLOMON. 
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1.  The  reftuwl  to  aeeept  an  artleto 
which  a  person  has  ezpreealy  m^pr^md 
In  eonsideratiOA  of  its  deUvery  to  an 

express  company  to  pay  for  In  iDStalments  does 
not  relieve  him  from  liability  to  pay  the  vrbole 
price  or  restrict  the  seller  to  bis  remedy  for  dam- 


S.   AeontraettoiMiythewholeTaliie  of 

a  chattel  before  the  title  posses  may  be  lawfully 
made. 

8«  BelVual  to  answer  a  cross  interrog- 
atory which  does  not  appear  to  have  been 
material  will  not  preyent  the  admission  of  a  dep- 
osttion  in  eyidenoe. 

4.  There  Is  ewldence  of  a  slfnatore  to 
a  contract  where  the  party  testifles  that  it 
resembles  bis,  but  that  he  wishes  to  have  the  cod- 
tract  identified  before  answeriner  further,  if  there 
is  DO  later  deDlal  of  the  slgroature. 

(Field,  Ch«  J.,  and  Allen  and  Morton^  JJ.,  dtaunO 

(November  28,  ISQS.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  CJourt   for  Suffolk  County 
made  during  the  trial  of  an  action  brought  to 
recoyer  the  price  of  a  manikin  alleged  to  have 
been  sold  to  defendant  which  resulted  in  a  ver- 
dict in  plaintiff's  favor.     Overruled. 
The  faclB  are  stated  in  the  opinion. 
Mr  James  E«  Kelleyt  for  defendant: 
There  is  no  evidence  of  a  tender  of  delivery 
to  the  defendant  as  called  for  by  the  said  al- 


leged contract  or  order;  and  such  acts  by  the 
parties  as  would  pass  the  title  of  said  merchan- 
dise to  the  defendant  are  not  shown.  The 
plaintiff  is  therefore  not  entitled  to  recover  the 
price  of  the  said  article. 

Pittsburgh,  O.  dt  8t.  L.  B.  Co.  r.  Heek,  60 
Ind.  808,  19  Am.  Rep.  718. 

If  an  action  lies,  it  is  for  damage  for  breach 
of  said  alleged  contract;  and  the  measure  of 
dami^es  is  not  the  contract  price  of  the  mer- 
chandise, it  not  havinff  been  manufactured  for 
a  special  purpose  to  the  defendant's  order,  or 
of  a  kind  unsalable  in  market. 

Oordon  v.  2f4>rris,  49  N.  H.  888;  AUen  y. 
Jarvis,  20  Conn.  88. 

The  alleged  contract  or  order  is  not  a  con- 
tract of  sale*  but  an  order  to  deliver  upon  cer- 
tain conditions  named  in  said  order,  which  are 
not  fulfilled  by  delivery,  even,  and  title  could 
not  pass  to  the  defendant  by  mere  tender  of 
deliveiy. 

HirKfiorn  v.  Oanney,  98  Mass.  150. 

Whenever  personal  property  is  sold  upon  a 
condition  precedent,  the  title  does  not  pass  un- 
til the  performance  of  the  condition,  even 
thouffh  the  goods  have  been  actually  delivered 
into  the  possession  of  the  buyer. 

Whitwell  v.  Vincent,  4  Pick.  449,  16  Am. 
Dec.  855;  Salomon  v.  Hathaway,  126  Mass. 
482. 

The  title  of  the  merchandise  involved  in  this 
case  has  never  passed  from  the  plaintiff. 

ComiU  y.  Barmrd  dt  N.  B.  B.  Oo.  8  Gray, 
549;  Benner  y.  Puffer,  114  Mass.  876. 

The  law  will  not  tolerate  the  palpable  injus- 
tice of  permitting  the  vendor  to  hold  the  prop- 
erty and  also  recover  the  price  of  it. 

Pittsburgh,  0.  db  St.  L.  B.  Oo.  v.  Beck,  50 
Ind.  808, 19  Am.  Rep.  718. 


Kois.~For  effect  of  delivery  to  a  carrier  to  pass 
title,  see  ncfU  to  Bamsey  9l  G.  Mfg.  Oo.  v.  Kelsea 
(K.  J.)22L.R.A.416. 

As  to  the  riffbt  to  xeoover  price  before  Utle 
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passes,  but  on  delivery  to  carrier,  the  above  case  is 
unusual  and  presents  a  vexj  close  distinction  be* 
tween  such  a  case  and  one  of  delivery  or  at- 
tempted delivery  to  the  purchaser  In  person. 


MASSACnUBBTTS  SUFUBHB  JUDICIAL  COUBT. 


Not., 


The  refusal  to  aDswer  any  material  cross  in 
terrogatory  renders  the  deposition  iDadmisfei 
ble. 

0ha96  V.  Rennist&n,  76  Me.  209;  Smith  v. 
Orimth,  8  Hill,  888,  88  Am.  Dec.  889. 

Mr,  GeorM  H.  Ryther,  for  plaintiffs: 

The  refusal  of  the  defendant  to  accept  the 
manikin  from  the  express  company  was  equiv- 
alent to  a  refusal  to  pay  the  first  instalment, 
ftnd  the  refusal  to  pay  any  instalment,  accord- 
ing to  the  contract,  made  the  whole  amount 
due  and  payable. 

Wtlkie  Y.  Day,  141  Mass.  78. 

The  deposition  was  properly  received. 

Oould  V.  Hawkea,  1  Allen.  170;  Todd  v. 
Bishop,  186  Mass.  886;  Aker*  y.  Demond,  108 
Mass.  818. 

No  evidence  of  the  execution  of  the  con- 
tract sued  on  was  necessary. 

Spooner  y.  Oilmore,  136  ilass.  248. 

HolmeSf  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  upon  the  following  con- 
ract: 

**  White's  Physiological  Manikin. 

"Place  and  date :  75  Court  Street,  Boston, 
Mass.,  June  7,  1889. 

** Messrs.  J.  T.  White  &  Co.,  Publishers, 
I^ew  York — Gentlemen:  Please  deliver  ac- 
cording to  shipping  directions  given  below, 
one  White's  Physiological  Manikin,  Medical 
Edition,  price  $85.00~  In  consideration  of 
its  delivery  for  me,  freight  prepaid,  at  the 
express  office  specified  below,  I  promise  to 
pay  the  sum  of  $85.00,  as  follows:  $10.00 
upon  delivery  at  the  express  office,  and  the 
balance  in  monthly  payments  of  $5.00,  each 
T»ayable  on  the  first  of  each  and  every  month 
thereafter,  until  the  whole  amount  is  paid, 
for  which  the  publishers  are  authorized  to 
draw  when  due. 

**'  It  is  expressly  hereby  agreed  that,  in  case 
of  the  failure  to  pay  any  one  of  the  said  in- 
stalments after  maturity  thereof,  all  of  said 
instalments  remaining  unpaid  shall  imme- 
diately become  due  and  payable,  and  the 
said  James  T.  White  &  Co.  may  take,  or 
cause  to  be  taken,  the  said  manikin  from  the 
possession  of  the  said  subscriber  or  their  rep- 
resentatiyes,  to  whom  he  may  haye  delivered 
the  same,  without  recourse  against  said  James 
T.  White  &  Co.  for  any  money  paid  on  ac- 
count thereof ;  it  being  expressly  agreed  that 
the  money  paid  on  accoimt  shall  be  for  the 
use  and  wear  of  said  manikin. 

**  Shipping  directions  to  be  filled  out  by 
the  agent. 

**  To  whom  sent,  J.  M.  Solomon,  76  Court 
Street. 

''Town,  Boston.     County  of  Suffolk. 

"State,  Massachusetts. 

''James  M.  Solomon,  76  Court  Street. 
"Agent,  W.  P.  Byid." 

There  was  evidence,  and  we  must  assume 
the  judge  who  tried  the  case  to  have  found, 
that  the  manikin  was  delivered,  as  agreed, 
to  the  express  company,  freight  prepaid; 
that  the  defendant  refused  to  receive  it ;  that, 
in  consequence,  the  express  company,  after 
a  time,  left  the  manikin  at  the  plaintiffs' 
place  of  business,  In  pursuance  of  a  rule  of 
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the  company,  and  without  the  plaintifte' 
sent ;  and  that  it  is  held  subject  to  the  de- 
Tendant's  order.  There  had  been  no  repudia- 
tion of  the  contract  by  the  defendant  before 
the  delivery  of  the  manikin  at  the  express 
office. 

The  main  question  is  whether  the  ludge 
who  tried  the  case  ought  to  have  ruled  that 
**the  plaintiffs  are  not  entitled  to  recover  the 
price  of  the  article  in  question,  but  must 
offer  evidence  to  the  court  upon  the  question 
of  damages  for  the  alleged  breach  of  said 
contract."  A  majority  of  the  court  is  of 
opinion  that  this  rulinc^  properly  was  re- 
fused. We  assume  in  utvor  of  the  defend- 
ant, but  without  deciding,  that  the  title  to 
the  manikin  did  not  pass  by  delivery  at  the 
express  office ;  but  that  assumption  does  not 
dispose  of  the  case.  In  an  ordinary  contract 
of  sale,  the  payment  and  the  transfer  of  the 
goods  are  to  hie  concurrent  acts;  and  if  the 
buyer  refuses  to  accept  the  goods,  even  wrong- 
fully,  he  cannot  be  sued  for  the  price,  be- 
cause the  event  on  which  he  undertook  to  pay 
the  price  has  not  happened;  and,  although 
the  fact  that  it  has  not  happened  is  due  to 
bis  own  wrong,  still  he  has  not  promised  to 
pay  the  price  in  the  present  situation,  but 
must  be  sued  for  his  breach  of  contract  in 
preventing  the  event  on  which  the  price 
would  be  due  from  coming  to  pass.  The 
damages  for  such  a  breach  necessarily  would 
be  diminished  by  the  fact  that  the  vendor 
still  had  the  title  to  the  goods.  But  in  the 
case  at  bar  the  buver  has  said  in  terms  that 
although  the  title  does  not  pass  bv  the  delly- 
ery  to  the  express  company,  if  it  does  not, 
delivery  shall  be  the  whole  consideration  for 
an  immediate  debt  (partly  mUvendum  in  fit- 
turo),  of  the  whole  value  of  the  manikin, and 
that  the  passing  of  the  title  shall  come  as  a 
future  advantage  to  him  when  he  has  paid  the 
whole.  The  words  "in  consideration  of  its 
delivery"  are  not  accidental  or  insignificant. 
The  contract  is  carefully  drawn,  so  far  as  to 
make  clear  that  the  vendors  Intend  to  reserve 
unusual  advantages  and  to  impose  unusual 
burdens.  We  are  not  to  construe  equities 
into  the  contract,  but  to  carry  it  out  as  the 
parties  were  content  to  make  it.  If  a  man 
is  willing  to  contract  that  he  shall  be  lia- 
ble for  the  whole  value  of  a  chattel  before 
the  title  passes,  there  is  nothing  to  prevent 
his  doing  so,  and  thereby  binding  himself  to 
pay  the  whole  sum.  See  the  observations  of 
Blackburn,  J.,  In  Martinsau  y.  Kitching,  L. 
R.  7  Q.  B.  486.  455.  Benjamin,  Sales,  4th 
ed.  716,  717.  When,  as  here,  all  the  condi- 
tions have  been  complied  with,  the  perform- 
ance of  which  by  the  terms  of  the  contract 
entitles  the  yendors  to  the  whole  sum,  if  the 
yendors  afterwards  have  not  either  broken 
the  contract  or  done  any  act  diminishing  the 
rights  given  them  in  express  words,  the 
buyer  cannot,  by  an  act  of  his  own  repudiat- 
ing the  title,  gain  a  right  of  recoupment,  or 
otherwise  diminish  his  obligation  to  pay  the 
whole  sum  which  he  has  promised.  See 
Smith  y.  Bergengrm,  163  Mass.  286,  288,  10 
L.  R.  A.  768. 

If  the  first  payment  of  $10  upon  dellverj 
were  to  be  maoe  upon  deliyery  to  the  buyer, 
it  well  may  be  that,  if  the  buyer  refused  to 
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aocsept  the  manikin  or  to  pay  the  $10,  the 
flellen'  only  remedy  would  be  for  a  breach, 
and  that  tliey  could  not  leave  the  manikin 
at  bis  house,  and  waive  the  payment  against 
hifl  will,  with  the  result  of  making  the  whole 
sum  due.  But  here  the  delivery  is  to  be  to 
an  express  company,  and  the  provision  for 
payment  of  $10  **  upon  delivery  at  the  express 
office**  must  mean  after  the  delivery ;  so  that 
the  delivery  is  the  first  act,  and  by  itself, 
without  more,  fixes  the  rights  of  the  vendors 
to  the  price,  just  as  the  transfer  of  the  stock 
did  in  Tiumpifm  v.  Alger,  12  Met.  428,  444. 
Our  decision  is  in  accord  with  the  following 
cases;  we  know  of  no  decisions  to  the  con- 
trary :  Martin  8af€  Co.  v.  EmanuA^  21  Abb. 
N.  C.  181 ;  Brewer  v.  Ford,  54  Hun,  116,  120 ; 
Id.  59  Hun,  17,  19 ,  126  N.  Y.  648 ;  Oamahan 
Y.  Hughes.  108  Ind.  225.  See  further  Burnley 
▼.  TufU,  66  Miss.  48 ;  Tufts  v.  Qrijffln,  107 
N.  C.  47,  10  L.  R.  A.  526.  But  compare 
Tufts  y.  Grewer,  88  Me.  407;  SwaUow  y. 
Bmerjf,  111  Mass.  855,  857. 

Two  remaining  exceptions  may  be  dis- 
posed of  in  a  few  words.  It  is  objected  that 
a  deoosition  of  one  of  the  plaintiiis  was  not 
admissible,  because  he  refused  to  answer  a 
cross  interrogatory.  The  cross  interrogatory 
was  whether  or  not  one  Byrd  had  made  other 
sales  than  the  contract  in  suit  for  the  plain- 
tiffs. It  does  not  appear  to  have  been  ma- 
terial. Therefore  tne  deposition  properly 
was  admitted. .  We  need  not  consider  whether, 
if  the  question  had  been  material,  the  deposi- 
tion ought  to  have  been  excluded,  unless  be> 
fore  the  trial  the  defeci  had  been  brought  to 
the  attention  of  the  court,  that  it  misht  pass 
such  order  on  the  subject  as  ihould  seem 
proper. 

It  was  objected  that  there  was  no  evidence 
of  the  defendant's  signature.  But  the  de- 
fendant's answer  to  an  interrogatory,  ''The 
signature  resembles  mine.  I  wish  to  have  the 
contract  identified  before  answering  further, " 
coupled  witfi  the  absence  of  any  later  denial, 
was  enough. 

Exceptions  overruled. 

Field,  Ch.  J.,  dissenting: 

It  is  not  easy,  perhaps,  to  reconcile  all  our 
decisions  upon  the  measure  of  damages  in 
actions  for  goods  bargained  and  sold  or  for 
goods  sold  and  delivered ;  but  the  general 
rule  is,  I  think,  that  where  the  title  passes 
to  the  vendee  by  the  contract,  and  the  con- 
tract has  been  executed  by  a  delivery,  or  by 
what  is  equivalent  to  a  delivery,  the  vendee 
is  liable  to  the  vendor  for  the  price;  but 
where  the  title  does  not  pass  to  the  vendee 
by  the  contract,  and  he  declines  to  receive 
and  accept  the  goods  sold,  the  damages  are 
the  injury  suffered  from  the  breach,  which 
usually  is  the  difference  between  the  price 
agreed  upon  and  the  market  value  of  the 
goods  at  the  time  and  place  of  delivery. 
Chains  V.  JDelaporU,  115  Mass.  159;  Whitney 
v.  Thaeher,  117  Mass.  528 ;  Sehramm  v.  Bos- 
ton Sugar  Btf.  Oo.  146  Mass.  211 ;  TufU  v. 
Bennett,  163  Mass.  898;  Laird  v.  Pirn,  7 
Mees.  &  W.  474-478.  This  question,  in  a 
contract  for  the  sale  of  stock  in  a  corpora- 
tion, was  considered  in  Thompson  v.  Alger, 
12  Met.  428,  448.    In  that  case  the  court  held 
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that  the  plaintiff  was  entitled  to  recover  as 
damages  the  price  agreed  to  be  paid,  and 
says :  **  The  argument  against  such  recovery 
is,  that  this  stock  was  never  accepted  by  the 
defendant;  that  this,  at  moat,  was  a  mere 
contract  to  purchase;  and  that  the  defend- 
ant, having  repudiated  it,  is  only  liable  to 
pay  the  difference  between  the  agreed  price 
and  the  market  value  of  the  stock  on  the  day 
of  the  delivery.  Such  would  be  the  general 
rule  as  to  contracts  for  the  sale  of  personal 
property ;  and  such  rule  would  do  entire  jus- 
tice to  the  vendor.  He  would  retain  the  prop- 
erty as  fully  in  his  hands  as  before,  and  a 
payment  of  the  difference  between  the  market 
price  and  that  stipulated  would  fully  indem- 
nify him.  Such  would  have  been  the  rule 
in  this  case,  if  nothing  had  been  done  to 
change  the  relation  of  the  parties.  If,  for 
instance,  the  defendant  had  repudiated  tha 
contract,  before  any  transfer  of  stock  to  him 
had  been  made  on  the  books  of  the  corpora- 
tion, it  might  properly  have  applied  here. 
But  this  Is  a  case  of  somewhat  peculiar  char- 
acter in  this  respect.  The  contract  of  the 
vendor  to  sell  to  the  defendant  180  shares  of 
railroad  stock  required  a  previous  transfer  of 
the  shares  on  the  books  of  the  corporation. 
This,  from  the  very  nature  of  the  case,  was 
a  previous  act ;  and  when  done  it  passed  the 

Sroperty  on  the  books  of  the  company  to  the 
efendant.  This  was  done  by  the  vendor  as 
early  as  October  14,  1841,  in  respect  to  all 
the  shares  stipulated  to  be  sold.  At  this  tim^ 
the  defendant  had  not  repudiated  the  con- 
tract. ...  In  this  state  of  the  case,  as 
it  seems  to  us,  the  true  rule  of  damages  Is 
the  contract  price.  The  stock  has  been  trans- 
ferred to  Alger  on  the  books  of  the  corpora- 
tion, and  the  vendor,  having  done  this,  in 
the  proper  execution  of  the  contract,  and  be- 
fore it  was  repudiated  by  the  defendant,  may 
well  insist  u6on  this  rule  as  the  measure  of 
damages."  lliis  rule  of  damages  has  been 
applied  in  this  commonwealth  to  contracts 
for  the  sale  of  stock  in  corporations  where 
the  vendor  has  before  trial  duly  tendered  tha 
stock,  or  offered  to  transfer  it.  and  has  re- 
newed the  tender  or  offer  in  court  at  the  trial. 
Thomdike  v.  Locke,  98  Mass.  840 ;  Pearson  v. 
Mason,  120  Mass.  58.  See  JNiehols  v.  Morse,  100 
Mass.  528 ;  Fraeter  v.  Simmons,  189  Mass.  581. 
If  the  contract  in  this  case  could  be  con- 
sidered as  an  absolute  contract  of  sale,  it  may 
be  that  the  court  could  have  found  from  the 
evidence  such  a  delivery  as,  in  accordance 
with  our  decisions,  might  be  held  to  pass 
the  title  as  between  the  parties.  But  then 
it  might  be  necessary  to  consider  whether, 
if  the  manikin  was  of  value,  it  would  not 
be  necessary  for  the  plaintiffs  to  keep  the 
delivery  good  in  some  manner,  as  by  storing 
it  for  the  defendant  at  or  near  the  place  of 
delivery,  or  by  tendering  it  to  him  at  the 
trial,  in  order  to  enable  the  plaintiffs  to  re- 
cover the  entire  price.  If  the  manikin  had 
been  sent  by  the  plaintiffs  from  a  distant 
foreign  country,  and,  on  the  defendant's  re- 
fusing to  receive  it,  had  been  sent  back  to 
them  with  their  assent,  and  retained  by  them 
there,  it  would  seem  more  reasonable  to  per- 
mit the  plaintiffs  to  recover  their  damages 
caused  by  the  defendant's  refusal  than  to  i^ 
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cover  the  entire  price  agreed  to  be  paid,  and 
to  leave  to  the  defendant  only  the  chance  of 
obtaining  possession  of  the  manikin  in  such 
manner  as  he  could.  If,  on  the  vendee's  refus- 
ing to  receive  the  property  bought,  it  is  resold 
by  the  vendor  by  public  auction,  after  notice 
to  the  vendee,  the  damages  recovered  are,  of 
course,  the  difference  between  the  price  agreed 
to  be  paid  and  the  sum  obtained  by  the  vendor 
from  the  resale,  if  reasonable  care  Is  taken  to 
obtain  for  the  property  all  that  it  is  worth. 

It  becomes  necessary  in  the  present  case  to 
consider  the  nature  of  the  contract.  The  con- 
tract, I  think,  is  in  effect  a  contract  for  a 
conditional  sale,  and  the  intention  is  that 
the  title  shall  not  vest  in  the  defendant  until 
the  price  is  paid.  If  the  price  is  not  paid 
according  to  the  terms  of  the  contract,  the 
plaintiffs  are  authorized  to  retakethe  manikin 
without  being  accountable  to  the  defendant 
for  any  of  the  money  paid  by  him  on  account 
of  the  price.  If  the  plaintiffs  exercise  this 
right  of  retaking  the  manikin  into  their  pos- 
session because  the  price  is  not  paid,  they 
have  both  the  title  and  the  possession,  be- 
cause they  have  never  parted  with  the  title. 
What,  then,  is  the  rule  of  damages  under 
such  a  conditional  contract  of  sale,  when  the 
vendee  refuses  to  receive  the  article,  and  it 
is  returned  to  and  retained  by  the  vendor? 
I  think  that  the  construction  to  be  given  to 
the  contract  Is,  that  if  the  defendant  does  not 
pay  the  price  according  to  the  contract,  the 
plaintiffs  may  retake  the  manikin  from  the 

Eossession  of  the  defendant,  and  retain  what 
e  has  paid  on  account  of  the  price,  or 
they  may  leave  the  manikin  in  the  posses- 
sion of  the  defendant,  and  sue  him  for  the 
instalments  of  the  price  which  remain  un- 


paid. But  the  plaintiffs  cannot  collect  the 
whole  price,  and  also  retake  the  manikin. 
They  cannot  hold  the  title  to  the  property, 
and  also  recover  the  price  of  it. 

But  it  is  said  that  the  plaintiffs  have  not 
retaken  the  manikin.  The  manikin  has  been 
returned  to  the  plaintiffs,  and  is  retained  by 
them,  subject,  as  they  sav,  to  the  order  of 
the  defendant.  It  is  retained  in  New  York 
City,  and,  by  retaining  it  there,  I  think  it 
must  be  held  that  the  express  company  re- 
turned it  to  tnem  with  their  assent,  and  that 
the  plaintiffs  have  ratified  this  action  of  the 
express  company.  The  damages  to  be  re- 
covered when  a  vendee  in  a  conditional  con- 
tract of  sale  refuses  to  receive  the  property, 
and  it  is  returned  to  the  vendor  by  his  as- 
sent, and  is  retained  by  him,  seem  to  me 
analogous  to  the  damages  to  be  recovered 
when  a  vendee  in  an  executory  contract  of 
sale  refuses  to  receive  the  property.  Mcrm 
V.  Sherman,  106  Mass.  48(M84 ;  Tufu  v.  Bm- 
neii,  ntpra.  See  Tufts  v.  Orewer,  BS  Me.  407. 
The  title  in  each  case  remains  In  the  vendor  ;* 
and  the  damages,  when  the  thing  sold  is  a 
commodity  usually  bought  and  sold  in  the 
market,  are  generally  the  difference  between 
the  price  agreed  to  t>e  paid  and  the  market 
value  of  the  property  at  the  time  and  place 
of  delivery.  In  my  opinion,  such  should  be 
the  rule  in  this  case.  I  find  nothing  in  the 
agreement  which  distinguishes  the  present 
case  from  the  ordinary  one  where  the  vendee 
of  property  agrees  to  pay  a  part  of  the  price 
on  delivery,  and  the  remainder  of  the  price 
in  instalments  after  delivery. 

Allen  and  Horton*  JJ.»  oonettr  in  thii 

opinion. 
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JACKSONVILLE      ELECTRIC      LIGHT 
COMPANY,  Appt., 

V. 

City  of  JACKSONVILLE  et  al. 


(. 


.Fla.. 


.) 


*1«   A  munieipal  eorporatioii  can  ezer- 
eloe  only  racb  powers  as  are  panted 

to  it  in  express  terms,  or  those  neoeasartly  or 
fairly  implied  in  or  inoident  to  the  powers  ex- 
pressly granted,  or  those  that  are  esseDtial  and 
indispensable,  not  simply  convenient  to  the  de- 
clared objects  and  purposes  of  the  corporation. 
Any  fair,  reasonable  doubt  conceminff  the  exist- 
ence of  the  power  is  resolved  by  the  oourts 
against  the  corporation. 
S«  While  a  strict  eonstmction  should  be 
applied  to  the  p*ant  of  powers,  and  es- 
pecially those  which  result  in  publio  burdens,  or 

*  Headnotes  by  Habbt,  Ch.  J. 

Note.— The  power  of  a  municipality  to  furolsh 
electric  lights  to  private  persons  as  decided  in  the 
above  case  is  aleo  sustained  In  Linn  v.  Chambers- 
burg  (Pa.)  25  L.  B.  A.  217.  and  Grawfordsvllle  v. 
Braden  (Tnd.)  14  L.  R.  A.  288,  and  noU  thereto. 
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which  are  out  of  the  usual  range  of  oorporate 
action,  yet  if  a  power  is  fairly  or  necessarily  Im- 
plied in  or  inoident  to  those  dearly  given,  it 
should  not  be  Impaired  by  a  strict  oonstructloii. 

8.  All  the  powers  conferred  npon  a  mu- 
nicipal corporation  should  be  con- 
strued with  a  view  of  carrying  put  the  objects 
and  purposes  of  Its  creation  as  a  public  agency. 

4.  SupplyinflT  the  inhabitants  of  a  cit7 
with  electric  li^^ht  for  use  in  their  private 
residences  and  houses  is  such  a  municipal  pur- 
pose as  to  authorise  its  delegation  by  the  legisla- 
ture to  municipal  bodies. 

5.  The  charter  act  of  the  city  of  JTack- 
sonville  (Acts  of  1887,  chap.  8775)  conferring 
power  upon  the  dty  council  to  provide  for  light- 
ing the  city  by  gas  or  other  illuminating  mate- 
rial, or  in  any  other  manner,  together  witli  other 
specified  powers,~fiieIcl,  sufBofent  to  authorias 
the  erection  and  maintenance  at  publio  cost  of 
an  electric  plant  of  sufficient  power  and  capacity 
to  Ught,  not  only  the  streets  and  pablio  places 
in  the  corporation,  but  also  for  thd  purpose  of 
supplying  the  inhabitants  of  the  dty  with  eleotrio 
light  for  use  in  their  private  reddenoea  and 
houses. 

(Octobbr  16^  IBBS.) 
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APPEAL  hy  oomplaixuuit  from  a  decree  of 
the  Circuit  Court  for  Duval  County  in 
faTor  of  defendants  in  a  suit  brought  to  enjoin 
defendants  fron^constructing  and  operating  an 
electric  light  plant.    AffirmeeL 

Statement  by  Habry*  Ch.  J.: 

The  appellant  company,  a  corpowtion  extat- 
ing  under  the  laws  of  Florida,  was  complain- 
ant in  the  circuit  court,  and  owned  an  electric 
plant  of  the  value  of  $80,000,  and  subject  to 
taxation,  in  the  city  of  JackaonTille.  It  al- 
leged that  it  had  been  and  was  then  encased  in 
furnishing  electric  light  to  the  city  of  Ja^son- 
Tille  and  the  inhabitants  thereof  in  their  pri- 
vate houses  and  places  of  business,  and  that 
ita  plant  had  sufficient  power  and  capacity  to 
furnish  all  the  electric  light  that  the  city  and 
ita  inhabitants  micht  desire;  that  the  city, 
through  its  board  of  public  works,  had  entered 
into  a  contract  with  the  General  Electric  Com- 

Siny,  a  corporation  existing  under  the  laws  of 
ew  York,  for  the  purpose  of  constructing  an 
electric  light  plant  within  said  city,  and  also 
contracted  with  other  persons  and  corporations, 
unknown  to  complainant,  for  the  purpose  of 
purchasing  engines  and  boilers  to  provide  mo- 
tive power  for  said  plant.  The  right  of  the 
board  of  public  works  to  so  act  is  claimed  un- 
der and  by  virtue  of  some  ordinance  of  the 
city.  That,  ui\der  the  agreement  with  the 
General  Electric  Company,  the  city  had  con- 
tracted to  purchase  material,  machinery,  ap- 
paratus, lamps,  and  lights,  not  only  for  the 
purpose  of  establishing  an  ciectric  plant  to  light 
the  streets,  public  buildings,  and  places  of  the 
citv,  but  for  the  purpose  of  furnishing  and 
selling  electric  light  to  the  inhabitants  of  the 
city  in  their  private  residences  and  places  of 
business.  For  the  material,  apparatus,  and 
lamps  to  be  procured  from  the  General  Elec- 
tric Company,  the  city  was  to  pay  |47,500, 
and  for  the  engines  and  boilers  the  sum  of 
$26,000  was  to  be  paid,  making  a  total  of 
$72,000.  That  the  city  intended  to  appro- 
priate the  public  revenues  of  the  municipality 
to  pay  for  such  electric  plant,  and  it  was  the 
dengn  of  the  city  and  its  board  of  public  works 
to  construct  said  plant  with  such  power  and 
capacitv  as  would  be  necessary  to  supply  lamps 
and  light  to  all  the  inhabitants  of  said  city  in 
their  private  houses  and  places  of  business, 
and  for  this  purpose  had  provided  in  said  con- 
tract to  purchase  4,000  incandescent  lamps 
which  were  not  necessary  and  could  not  prop- 
erlv  be  applied  to  light  the  streets  and  other 
puDlic  places  of  the  dty,  and  that  independent 
of  said  4,000  lamps,  the  city  had  provided  for 
all  lamps,  both  arc  and  incandescent,  necessair 
and  proper  for  lighting  the  streets  and  public 
places  in  the  city.  The  cost  of  the  plant,  en- 
gines, boilers,  machinery,  and  attachments,  it 
IS  alleged,  exceeds  the  cost  of  such  plant  in  full 
and  adequate  power  to  light  the  streets  and 
public  plaoea  of  the  dty  by  between  $85,000 
and  $40,000,  and  that  the  expenditure  of  such 
excess  was  improvident,  unauthorised  by  the 
laws  of  the  state,  and  a  wronff  to  the  taxpayers 
of  the  city .  That  the  dty  had  no  power  to  ap- 
propriate any  of  its  zevenuea  or  leyv  and  col- 
lect taxes  for  any  purpose  and  objiBCt  other 
than  a  strictly  municipal  purpose,  and  that  the 
appropriating  of  its  levenues  for  the  purpose 
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of  buying  machinery  and  apparatus  to  furnish 
lights  to  the  inhabitants  of  the  city  in  their  pri- 
vate houses  and  places  of  business  was  not  a 
munidpal  purpose,  and  the  city  had  no  au- 
thority to  do  so.  It  is  also  alleged  that  the 
board  of  public  works  and  the  dty  had  vio- 
lated the  9th  and  18tb  sections  of  flie  charter 
act  of  the  city,  beiDg  chapter  8775,  in  reference 
to  letting  contracts  for  over  $200  to  the  lowest 
responsible  bidder,  and  that  the  General  Elec- 
tric Company  was  not  the  lowest  bidder  for 
furnishing  machinery  and  apparatus  for  said 
electric  pUmt,  but  other  responsible  parties  bid 
a  less  sum  for  the  same  material  than  the  said 
General  Electric  Company. 

The  bill  prays  that  the  dty  and  the  board 
of  public  works  be  enjoined  from  executing 
and  performing  the  contract  entered  into  be- 
tween the  boara  of  public  works  and  the  Gen- 
eral Electric  Company,  and  from  applying  any 
revenues  of  the  dty  towards  the  execution  of 
the  said  contract,  and  also  that  the  dty  and 
board  of  public  works  be  enjoined  from  appro- 
priating any  revenues  of  the  city  to  pay  for  the 
4,000  incandescent  lights  and  the  other  por- 
tions of  the  apparatus  and  machinery  designed 
for  commerdal  purposes,  or  to  pay  for  any  en- 
gines, boilers,  or  machinery  other  than  strictly 
necessary  to  furnish  motive  power  for  an  elec- 
tric plant  of  suffldent  power  and  capacity  to 
light  the  streets  and  other  public  places  and 
buildings  of  the  dty  of  Jacksonville. 

The  answer  of  the  city  and  the  board  of 
public  works  on  information  alleges  that 
complainant's  plant  did  not  have  as  much  as 
one  half  the  necessary  power  or  capacity  to 
furnish  all  the  electric  lights  that  the  dtv  and 
its  InhaMtants  desired  or  would  pay  for  if  elec- 
tric lights  were  furnished  to  them  at  a  reason- 
able price.  The  contracts  with  the  Gkneral 
Electric  Company  and  other  companies  for  the 
construction  of  an  electric  light  plant  in  the 
city  of  Jacksonville  are  admitted,  and  it  is  al- 
leged that  thev  were  entered  into  by  virtue  of 
and  in  compliance  with  the  laws  of  the  state 
and  ordinances  of  the  city  of  Jacksonville.  It 
is  also  averred  that,  in  making  the  contracts 
for  the  erection  of  said  electric  plant  in  the 
dty  provision  was  made  for  such  a  plant  as 
would  have  the  power  and  capacity  to  furnish 
all  the  lights  needed  for  lighting  the  streets 
and  public  places  of  the  city,  and  also  for  fur- 
nishing some  electric  lights  to  the  inhabitants 
of  the  city  in  theU  private  residences  and  places 
of  business.  The  answer  further  alleges  that 
under  the  provisions  of  the  laws  of  this  state 
and  ordinances  of ,  the  dty  of  Jacksonville  the 
ctty  had  authorized  the  issue  and  sale  of  $75,- 
000  of  bonds  to  pay  for  the  erection  of 
an  electric  plant,  and  it  was  not  contemplated 
that  the  plant  contracted  to  be  erected  would  be 
paid  for  from  the  ordinary  revenues  of  the  dty 
aeri  ved  from  taxation.  It  is  denied  that  the  city 
of  Jacksonville  contemplated,  or  any  of  her 
authorized  officers  or  agents  had  ever  declared 
their  desiim  to  construct  an  electric  light  plant 
with  sufficient  power  and  capacity  to  furnish 
lamps  and  lights  to  all  the  hihabilants  of  the 
dty  in  their  private  residences  and  places  of 
business,  and  it  is  averred  that  the  dty  had 
not  contracted  for  suffident  lamps  and  material 
for  fumishinff  such  amount  of  lights.  It  is 
further  stated  that  the  officers  of  the  dty  hav- 
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tog  Id  cbarge  the  erection  of  said  electric  light 

Slant  had  used  their  best  discretion  in  contract- 
ig  for  the  same,  and  had  contracted  for  the 
erection  of  a  plant  sufficient,  and  only  suffi- 
cient, to  furnish  adequate  lights  for  the  streets 
and  public  places  of  the  city,  and  such  num- 
ber of  private  residences  and  business  houses 
as  complainant's  plant  was  unable  to  supply, 
and  to  supply  a  want  in  this  respect  that  com- 

Slainant,  through  a  long  term  of  vears,  had 
eliberateljr  abstained  from  supplving.  The 
answer  claims  that  defendants  had  authority, 
under  the  laws  of  the  state  and  the  ordinances 
of  the  city,  to  contract  for  the  erection  of  such 
plant  as  was  contemplated.  The  allegations 
of  the  bill  in  reference  to  not  letting  out  the 
contract  to  the  lowest  bidder  are  denied,  and 
defendants  say  that  they  believe  the  contracts 
were  made  with  the  lowest  and  best  responsible 
bidders.  It  is  also  further  alleged  that  the  Jack- 
sonville Electric  Light  (Company  was,  and  had 
been  for  many  years,  the  only  electric  light 
company  in  the  citv,  and  that  the  persons  who 
control  this,  the  only  electric  light  company  in 
the  city,  also  control,  and  for  several  years 
have  controlled,  the  only  gas  company  in  the 
city,  so  that  there  has  been  practically,  if  not 
in  "fact,  a  single  corporation  controlling  the 
supply  of  gas  and  electric  light  to  the  city  of 
Jacksonville  and  its  inhabitants,  and  that  for 
vears  the  price  of  gas  and  electric  lights  has 
been  maintained  at  such  extortionate  rates  that 
a  very  large  proportion  of  the  people  of  the 
city  who  desired  and  would  use  at  reasonable 
pnces,  has  been  forced  to  abstain  from  the  use 
tiiereof,  and  the  city  and  other  of  its  inhabitants 
have  been  forced  to  pay  very  largely  more 
than  a  reasonable  price  for  the  gas  and  electric 
lights  used;  also  the  city  has  been  unable  to 
procure  from  either  the  gas  or  electric  com- 
pany proper  lights  for  lighting  the  city  as  it 
should  be;  and,  in  fact,  to  properly  light  the 
city  and  furnish  the  lights  for  private  resi- 
dences and  business  houses  would  require  a 
plant  of  very  much  more  capacity  than  that 
of  the  complsinant.  The  General  Electric 
Company,  of  New  York,  demurred  to  the  bill. 
A  motion  for  temporary  injunction  on  bill, 
answer,  affidavits,  and  documentary  evidence, 
was  made  and  denied. 

SubBequently  a  supplementary  bill  was  filed, 
in  which  reference  is  made  to  the  allegations 
of  the  original  bill,  the  answer  thereto  and  the 
proceedings  thereon,  and  further  alleging  that 
flnce  the  order  denying  the  Temporary  injunc- 
tion the  citv  of  Jacksonville,  acting  through 
its  board  of  public  works,  had  given  it  to  be 
understood  that  the  city  intended  engaging  in 
the  business  of  furnishing  electric  lights  to  any 
person,  natural  or  artificial,  who  may  desire 
to  contract  for  the  same,  and  also  to  furnish 
electric  light  to  private  residences  and  busi- 
se>s  bouses  and  to  charffe  therefor  at  a  sched- 
ule of  prices  which  had  been  published  for  the 
information  of  the  public  by  wav  of  induce- 
ment to  persons  to  contract  for  electric  light. 
It  is  alleged  that  the  city  had  no  power  under 
its  charter  to  contract  with  individuals  to 
furnish  electric  light,  or  to  furnish  the  same 
for  private  residences  or  business  houses,  or  to 
in  any  way  enter  commercially  into  the  busi- 
ness of  furnishing  electric  lights,  and  that  such 
proposed  action  on  the  part  of  the  city  is  not  a 
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municipal  purpose  within  the  scope  of  the 
powers  granted  by  the  legislature,  and  also 
that  such  proposed  action  violated  complain- 
ant's rights  in  bringing  a  bt:anch  of  the  gov- 
ernment into  competition  with  the  complain- 
ant, chartered  for  the  special  purpose  of 
furnishing  electric  Hght  and  engaging  com- 
mercially m  the  electric  lighting  business.  The 
prayer  in  the  supplemental  bill  is  that  the  city 
and  its  board  of  public  works  be  restrained 
from  engaging  commercially  in  the  business 
of  electric  lighting,  and  from  furnishing  elec- 
tric lights  to  persons,  either  natural  or  artifi- 
cial, or  to  private  residences  or  business  houses. 

A  motion  for  temporarv  injunction  was 
affain  denied,  and  the  bill  dismissed  for  want 
or  equity.  The  order  denying  the  motion  and 
dismissing  the  bill  recites  that  the  cause  came 
on  to  be  further  heard  upon  the  original  and 
supplemental  bills,  the  motion  of  complainant 
for  temporary  injunction,  and  defendant's  mo- 
tion to  dismiss  for  want  of  equitv. 

Complainant  appealed  from  all  the  orders  of 
the  circuit  court  to  the  June  term,  1895,  of 
this  court,  and  upon  the  transcript  of  the  rec- 
ord has  moved  here  for  a  temporary  injunc- 
tion as  prayed  for  the  original  and  aupple- 
mental  bills. 

Mnsr$,  John  E«  Hartridn^  and  Hen- 
derson A  Raney*  for  appellant: 

Any  fair,  reasonable  doubt  concerning  the 
existence  of  power  is  resolved  by  the  court 
against  the  corporation,  and  the  power  is  de- 
nied. 

1  Dill.  Mun.  Corp.  t  B9. 

Messn,  A.  W.  Cockrell  A  8on»  for  ap- 
pellees: 

The  furnishing  of  liffht  by  the  city  to  indi- 
viduals is  a  public  service  or  "public  purpose." 

CrawfcTdmUe  v.  Braden,  180  Ind.  149, 14  L. 
R.  A.  268;  Opinion  of  the  Jtutieea,  160  Msaa. 
593, 8  L.  R.  A.  487. 

If  to  provide  the  *'city"  with  water,  etc., 
means  the  mayor  and  city  council  have  the 
power  by  ordinances  to  provide  and  supply 
water  to  each  and  every  inhabitant  of  the  cor- 
poration in  their  residences  and  pjacee  of  busi- 
ness {OreeUj/Y,  Jaektonville,  17  Fla.  174),  then 
the  grant  of  power  to  provide  for  l^hting  the 
*'city,"  etc..  is  the  grant  of  authority  to  pro- 
vide for  and  supplv  to  each  and  every  inhab- 
itant the  means  of  lighting  their  residences  and 
places  of  business  with  *'gas  or  other  illumi- 
nating material,  or  in  any  other  manner." 

Smith  V.  NasfiviUe,  88Tenn.  464,  7  L.  R  A. 
469;  Linn  v.  Ohambertburg.  160  Pa.  511,  86  L. 
R.  A.  817;  Williams  t.  Mutttal  Go*  Co,  fSS^ 
Mich.  499,  50  Am.  Rep.  866;  Fleming  v.  Mont^ 
gomerp  light  Oo.  100  Ala.  657;  8paulding  ▼. 
Lotoell,  2»  Pick.  71;  Oaie  v.  Ealamatoo,  28 
Mich.  844,  9  Aul  Rep.  80;  8taU  v.  HamOton, 
47  Ohio  8t.  52;  Thompton- Houston  Eledric  Oo^ 
V.  Newton,  48  Fed.  Rep.  788.1  *' 

Habrj**  Ch.  J.,  delivered  the  opinion  of 

the  court : 

The  motion  made  by  appellant  in  this  court 
involves  its  power  to  grant  a  temporary  in* 
junction  pending  an  appeal  in  a  case  where- 
such  injunction  had  bMn  refoaed  by  the  cir- 
cuit court.  If  this  court  had  such  power,  it 
must  be  because  of  its  authority  to  lasoe  all 
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writs  necessary  or  proper  to  the  complete 
exercise  of  the  jurisdiction  conferred  on  it 
by  tiie  Constitution  in  other  matters  than 
those  in  which  it  exercises  original  jurisdic- 
tion. The  case  of  Cohen  y.  L'EngU,  24  Fla. 
642,  does  not  expressly  affirm  the  jurisdic- 
tional authority  of  this  court  to  grant  the  in- 
junction asked  for,  and  we  are  without  a  di- 
rect adjudication  on  the  point  in  this  state. 
An  examination  of  this  question  has  led  to  an 
investigation  of  the  entire  case  presented  by 
the  record,  and  as  it  has  been  argued  by  coun- 
sel, and  we  have  reached  a  conclusion  there- 
on, we  have  decided  to  dispose  of  the  appeal 
on  its  merits,  without  reference  to  the  power 
of  the  court  to  grant  a  temporary  injunction 
pending  the  appeal. 

The  question  presented  on  the  merits  is 
whether  the  city  of  Jacksonville  has  the 
power  to  erect  and  maintain  an  electric  plant 
of  sufficient  poicer  and  capacity  to  light  the 
streets  and  public  places  of  the  city,  and  at 
the  same  time  supply  from  said  plant  the  in- 
habitants thereof  with  electric  lights  for  their 
private  residences  and  business  houses.  The 
original  bill  alleges  that  the  city,  through  its 
hoS^  of  public  works,  had  failed  to  comply 
with  the  law  reeulatin^  the  letting  out  of 
contracts  to  the  lowest  bidder,  in  awarding 
the  contract  for  the  erection  of  the  plant  in 
question,  but  this  is  denied  by  the  answer, 
and  it  is  not  contended  here  that  appellant 
was  entitled  to  an  injunction  on  Uiis  irround. 
The  supplemental  bill  would  seem  to  fo  to 
the  extent  of  alleging  that  the  city  baa  de- 
clared its  purpose  to  engage  in  the  manu- 
facture and  sale  of  electricity  for  commercial 
purposes  without  reference  to  its  use  by  the 
.'inhabitants  of  the  city,  but  there  is  nothing 
to  show  a  purpose  to  dispose  of  electric  lights 
to  any  other  persons  than  the  inhabitants  of 
the  city  for  use  in  their  private  residences 
and  houses,  and  the  question  presented  is  as 
we  have  stated  it.  We  have  been  unable  to 
find  any  authorities  bearing  directly  on  the 
Question  involved  in  the  merits  of  this  case 
than  those  cited  in  the  briefs  of  counsel,  and 
the  decisions  cited  speak  of  the  paucity  of 
ad  j  ud  ications  on  the  poi nt.  The  eeneral  rule 
stated  by  Judge  Dillon  (vol.  1,  Mun.  Corp. 
^  89)  is  recognized  as  a  correct  Rummary  of 
the  decisions  on  the  question.  The  author 
states  the  rule  as  follows :  **  It  is  a  general 
and  undisputed  proposition  of  law  that  a 
municipal  corporation  possesses  and  can  exer- 
cise the  following  powers,  and  no  others: 
First,  those  granted  in  express  words ;  second, 
those  necessarily  or  fairly  implied  in  or  in- 
cident to  the  powers  expressly  granted ;  third, 
those  essential  to  the  declare  objects  and 
purposes  of  the  corporation,  — not  simply  con- 
venient, but  indispensable.  Any  fair,  rea- 
sonable doubt  concerning  the  existence  of 
power  is  resolved  by  the  courts  against  the 
corporation,  and  the  power  is  denied.  Of 
every  municipal  corporation  the  charter  or 
statute  by  which  it  is  created  is  its  organic 
act.  Neither  the  corporation  nor  its  officers 
can  do  any  act,  or  make  any  contract,  or  in- 
cur any  liability,  not  authorized  thereby,  or 
by  some  legislative  act  applicable  thereto. 
All  acts  beyond  the  scope  of  the  powers 
granted  are  void.    Much  less  can  any  power 
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be  exercised,  or  any  act  done,  which  is  for- 
bidden by  charter  or  statute."  The  same 
author  savs  (sec  91)  that  **  the  rule  of  strict 
construction  of  corporate  powers  is  not  so 
directly  applicable  to  the  ordinary  clauses 
in  the  charter  or  incorporating  acts  of  mu- 
nicipalities as  it  is  to  the  charters  of  private 
corporations;  but  it  is  equally  applicable  to 
grants  of  powers  to  municipal  and  public 
bodies  which  are  out  of  the  usual  range,  or 
which  may  result  in  public  burdens,  or 
which,  in  their  exercise,  touch  the  right  to 
liberty  or  property  or,  as  it  may  be  compen- 
diously expressed,  any  common- law  right  of 
the  citizen  or  inhabitant."  While  a  strict 
construction  should  be  applied  to  the  grant 
of  power,  yet  if  a  power  is  necessarily  or 
fairly  implied  in  or  incidc^pt  to  those  clearly 
given,  it  is  not  to  be  impaired  by  a  strict  con- 
struction. Kyle  V.  Malin,  8  Ind.  84.  In 
speaking  of  the  powers  of  municipal  corpora- 
tions, it  is  said  in  Bridgeport  v.  Houea- 
ionic  R,  Co.  15  Conn.  475:  "They  may  ex- 
ercise all  the  powers  within  the  l^air  intent 
and  purpose  of  their  creation  which  are  rea- 
sonably proper  to  give  effect  to  powers  ex- 
pressly granted.  In  doing  this  they  must 
(unless  restricted  in  this  respect)  have  a 
choice  of  means  adapted  to  ends,  and  are  not 
to  be  confined  to  any  one  mode  of  operation.  * 
In  construing  a  charter  giving  to  a  city 
the  right  to  pass  ordinances  for" the  preven- 
tion and  suppression  of  fires,  and  to  appoint 
and  remove  fire  wardens,  and  to  prescribe 
the  powers  and  duties  of  such  fire  wardens 
and  of  fire  engineers  and  firemen,  and  to  raise 
money  to  support  the  fire  department,  it  was 
held  that  although  no  express  grant  of  power 
was  conferred  to  purchase  engines  and  ap- 
paratus, yet  such  power  was  necessarily  or 
lairly  implied  as  incident  to  the  power  ex- 
pressly given.  Oreen  v.  Cape  May,  41  N. 
J.  L.  *45.  The  charter  of  the  city  of  Green- 
ville, construed  in  the  case  of  'ifovldin  v. 
OreenvilU,  88  S.  C.  1,  8  L.  R.  A.  291,  pro- 
vided  that  the  council  might  purchase,  hold» 
possess,  and  enjoy  any  estate,  real,  personal, 
or  mixed,  and  sell,  lease,  alien,  and  convey 
the  same,  provided  that  it  did  not  exceed 
at  any  time  $100,000,  and  also  to  make  and 
establish  all  such  rules,  by-laws,  and  ordi- 
nances respecting  roads,  streets,  markets,  and 
police  department  of  the  citv,  and  the  govern- 
ment of  the  city,  as  shoula  appear  necessary 
and  requisite  for  the  security,  welfare,  ana 
convenience  of  the  city  for  preserving  health, 
life,  and  property,  ana  securing  the  peace  and 
good  government  of  the  fame.  The  further 
power  was  given  to  levy  taxes  sufficient  to 
discharge  and  defrsy  all  expenses  of  carrying 
into  effect  the  ordinances,  rules,  and  regula- 
tions established  as  provided,  with  the  limita- 
tion that  the  tax  should  not  exceed  75  cents 
upon  every  $100  of  real  and  personal  prop- 
erty assessed.  The  city  was  also  authorized 
to  Dorrow  monev  for  the  public  use  of  the 
corporation  by  issuing  bonds  bearing  a  cer- 
tain rate  of  interest,  and  not  to  exceed  $100,- 
000.  It  was  held  that  the  city  had  the  ex  press 
power  to  purchase,  and  the  implied  power  to 
operate  an  electric  light  plant,  so  far  as  it  it 
used  for  lighting  the  streets  and  public  build- 
ings of  the  city,  but  so  far  as  it  was  used  for 
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fumiflhlnff  light  to  private  residences  and 
places  of  Dusiness  at  a  compensation.  It  was 
not  for  the  public  use  of  the  corporation, 
and  therefore  its  purchase  and  maintenance 
to  that  extent  were  ultra  tirei.  Aside  from 
the  express  power  to  buy  and  hold  property, 
the  city  had  only  the  powers  granted  by 
what  is  usually  called  the  **  general  welfare 
clause,"  in  municipal  charters.  After  re- 
ferring to  the  rule  announced  by  Judge 
Dillon,  given  above,  the  court  says :  ''Now, 
tested  by  this  principle,  so  clearly  stated, 
ho  w  does  the  matter  stand  ?  Olearl y  the  char- 
ter does  not  give  the  power  to  purchase  this 
plant  in  express  words.  It  does  not  so  give 
even  the  power  to  light  the  city,  but  we  as- 
sume that  this  latter  power  may  be  fairly 
implied  from  the  grant  of  the  police  power.  ** 
Under  a  statute  g^ing  cities  power  to  estab- 
lish and  maintain  electric  lignt  plants,  or  to 
authorize  the  erection  of  the  same,  upon  a 
majority  vote  of  the  city,  and  to  issue  bonds 
for  the  purpose  of  establishing  electric 
plants,  the  total  amount  not  to  exceed  5  per 
cent  of  the  assessed  taxable  property  within 
the  city.  Judge  Shiras  held  that  the  city  had 
the  power  to  erect  an  electric  plant  for  the 
purpose  of  furnishing  light  to  its  inhabitants 
In  their  stores  and  nouses,  as  well  as  for 
lighting  the  streets  and  public  pla.ces  of  the 
city.  He  says  that  it  had  been  *^  the  uniform 
rule  that  a  city,  in  erecting  gas  works  or 
waterworks,  is  not  limited  to  furnishing  gas 
or  water  for  use  only  upon  the  streets  and 
other  public  places  of  the  city,  but  may  fur- 
nish the  same  for  private  use ;  and  the  statutes 
of  Iowa  now  place  electric  light  plants  in 
the  same  category. "  Tfioinp9on- Houston  EleC' 
trie  Go,  v.  NmUm,  42  Fed.  Rep.  728 ;  8  Am. 
Electrical  Gas.  607.  An  Indiana  statute  con- 
ferred upon  municipalities  the  power  **to 
light  the  streets,  alleys,  and  other  public 
places"  of  cities  and  towns  with  electric  light 
or  other  form  of  light,  and  to  contract  with 
any  individual  or  corporation  for  lighting 
such  streets,  alleys,  and  public  places  with 
electric  lighter  other  forms  of  light,  on  such 
terms  and  for  such  times,  not  exceeding  ten 
years,  as  might  be  agreed  upon.  Other  pro- 
visions in  the  act  authorized  the  granting  to 
any  person  or  corporation  the  right  to  erect 
and  maintain  the  necessary  fixtures  for  sup- 
plying electric  light  to  the  inhabitants  of  the 
municipality,  but  it  was  conceded  by  the 
court,  in  the  case  of  Crav>ford$mUe  v.  Braden^ 
180  Ind.  149,  14  L.  R.  A.  268,  that  no  pro- 
vision was  made  in  terms  for  the  municipal- 
ity to  supply  electric  light  to  its  inhabitants. 
It  would  seem  from  the  terms  of  the  act  in 
conferring  power  upon  the  municipality  to 
light  the  ''streets,  alleys,  and  other  public 

f places,**  that  it  was  the  purpose  of  the  legis- 
ature  to  confine  the  corporation  to  such  use 
in  supplying  electric  light,  but  the  court 
held  that  the  corporation  had  the  right  to 
furnish  the  inhabitants  light  for  their  private 
residence  and  business  houses,  as  well  as 
lighting  the  streets  and  public  places  of  the 
city.  It  appears  that  this  right  is  based,  in 
the  case  cited,  upon  the  general  police  power 
of  the  city.  The  charter  of  the  city  of  Nash- 
ville conferred  the  power  "to  provide  the 
city  with  water  by  waterworks,   within  or 
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beyond  the  boundaries  of  the  city,  and  to 
provide  for  the  prevention  and  extinguish- 
ment of  fires,  ana  organize  and  establish  firs 
companies. "  The  right  of  the  city  to  estab- 
lish waterworks,  and  in  addition  to  making 
provision  for  the  extinguishment  of  fires,  to 
furnish  water  to  the  inhabitants,  was  affirmed 
in  the  case  of  Smith  v.  Ifashvills,  88  Tenn. 
464,  7  L.  R.  A.  469.  The  act  passed  on  in 
the  case  of  Linn  v.  Chambersburg,  160  Pa. 
511,  25  L.  R.  A.  217,  expressly  authorized 
any  incorporated  borough  to  manufacture 
electricity  for  commercial  purposes  for  the 
use  of  the  inhabitants  of  said  borough,  and 
the  constitutional  power  of  the  legislature 
to  cnnfer  such  right  was  recognized.  The 
court  said :  "  In  view  of  the  fact  that  elec- 
tricitv  is  so  rapidly  coming  into  general  use 
for  illuminating  streets,  public  and  private 
buildings,  dwellings,  etc.,  why  should  there 
be  any  doubt  as  to  the  power  to  authorize  such 
corporations  to  manufacture  and  supply  it  in 
like  manner  as  artificial  gas  has  been  manu- 
factured and  suppl ied  f "  A  statute  in  Kansas 
gave  to  cities  of  the  second  class  autiiori^ 
to  provide  for  and  regulate  tJie  lighting  of 
the  streets,  and  to  mase  contracts  with  any 
person,  company,  or  association  for  such  pur- 
pose. The  city  of  Hiawatha  entered  into  a 
contract  with  uie  General  Electric  Company 
to  construct  a  plant  to  be  used  by  the  city 
exclusively  for  the  purpose  of  liirhting  the 
public  streets,  without  any  intentfon  to  fur- 
nish lights  to  private  citizens  or  to  use  of  the 
same  for  any  private  purpose.  The  court  held 
that  the  city  had  the  right  to  construct  the 
plant.  State  v.  Biatoatha,  68  Kan.  477.  The 
right  to  furnish  to  individuals  for  use  in 
their  private  houses  was  not  involved  or  con- 
sidered. It  was  enacted  in  Ohio  that  "the 
council  of  any  city  or  village  shall  have 
power,  whenever  it  may  be  deemed  expedient 
and  for  the  public  good,  to  erect  gasworks  at 
the  expense  of  the  corporation,  or  to  pur- 
chase any  gasworks  already  erected  therein.* 
Former  statutes  gave  municipalities  the  right 
to  contract  with  gas  companies  to  supply 
cities  with  gas,  and  the  right  of  a  city  to 
erect  gasworks  therein  without  any  avowal 
of  the  purpose  for  which  they  were  erected, 
although  a  contract  had  formerlv  been  made 
with  a  gas  company  to  supprr  gas,  was 
affirmed  in  the  case  of  State  v.  Hamilton^  47 
Ohio  St.  62.  The  power  of  the  legislature 
to  authorize  incorporated  cities  and  towns  to 
erect  and  maintain  electric  plants  to  light  the 
streets  and  other  public  places  of  the  munici- 

f^ality,  as  well  as  supply  light  to  private 
ndividuals,  is  expressly  stated  in  £inn  v. 
Ghamber^urg,  supra^  and  the  Opinion  of  the 
Justices,  160  Mass.  692,  8  L.  R.  A.  487. 

The  authority  of  the  city  of  Jacksonville 
to  erect  the  electric  plant  in  question,  and, 
in  addition  to  lighting  the  streets  and  public 
places  therein,  to  supply  the  inhabitants 
light  for  their  private  residence  and  houses, 
must  depend  upon  the  charter  act  of  18H7, 
chap.  8775.  The  act  of  1898,  chap.  4289, 
gave  the  right  to  the  city  to  Issue  bonds 
under  conditions  therein  stated  to  refund  the 
bonded  indebtedness  of  the  city,  and  for  sucb 
other  municipal  purposes  as  might  be  pro 
vided  by  ordinance  in  submitting  the  ques- 
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tion  of  the  Issnanoe  of  the  bonds  to  a  vote  of 
the  people.    The  issue  of  $76, 000  of  bonds 
for  the  erection  of  an  electric  plant  having 
been  carried,  the  city  undertook  the  construc- 
tion of  the  plant,     unless  the  erection  of  the 
plant  was  a  municipal  purpose  within  the 
meaning  of  the  charter  powers  of  the  city,  it 
could  not  be  erected  at  public  expense.    The 
act  of  1887  provides  that  the  city  **  may  pur- 
chase, lease,  receive,  and  hold  property,  real 
and  personal,  within  said  city ;  ana  mav  sell, 
lease,  or  otherwise  dispose  of  the  same  for  the 
benefit  of  the  city ;  and  may  purchase,  lease, 
receive,  and  hold  property,  real  and  personal, 
beyond  the  limits  of  the  city,  to  be  used  for 
the  burial  of  the  dead ;  for  the  erection  of 
waterworks;  for  the  establishment  of  poor 
houses,  pest  houses,  houses  of  detention  and 
correction ;  for  public  parks  and  promenades, 
and  for  any  other  public  purpose  that  the 
mayor  and  city  council  may  deem  necessary 
or  proper;  and  may  sell,  lease,  or  otherwise 
dispose  of  such  property  for  the  benefit  of  the 
city  to  the  same  extent  as  natural  persons 
may. "  Among  the  powers  conferred  upon  the 
city  council  are  the  following:    ''To  make 
reflations  to  secure  the  general  health  of  the 
inhabitants  and  to  prevent  and  remove  nui- 
sances; to  provide  the  city  with  water  by 
waterworks  within  or  beyond  the  boundaries 
of  the  city ;  to  provide  for  the  prevention  and 
extinguishment  of  fires  and  to  organize  and 
establish  a  fire  department;  to  provide  for 
lighting  the  city  by  gas  or  other  illuminating 
material,   or  in  any  other  manner;    .     .     . 
to   make   appropriations   for   lighting   the 
streets  and  public  buildings,  and  for  the  erec- 
tion of  all  buildings  necessary  for  the  use  of 
the  city;    .    .     .     to  pass  all  ordinances  nec- 
essary for  the  health,  convenience,  and  safety 
of  the  citizens,  and  to  carry  out  the  full  in- 
tent and  meaning  of  this  act,   and  to  ac- 
complish the  object  of  this  incorporation." 
Among  the  limitations  upon  the  city  council 
are  the  following:    *'The  mayor  and  city 
council  are  forbidden  to  make  any  appropria- 
tions of  money  or  credit  in  the  way  of  dona- 
tion,   festivities,    pageants,    excursions,    or 
parades ;  nor  shall  they  be  authorized  to  sub- 
scribe for  stock  in  any  railroad  company  or 
in  any  other  corporation,  or  give  or  lend  any 
money,  aid,  or  credit  to  any  person  or  cor- 
poration whatever ;  and  they  are  hereby  pro- 
hibited from  employing  or  appropriating  the 
revenues  and  taxes  in  any  other  manner  than 
for  purposes  strictly  municipal  and  local  and 
according  to  the  provisions  of   this  act." 
Under  the  provisions  regulating  the  duties 
of  the  board  of  public  works,  that  body  is 
given  exclusive  control  over  the  lighting  of 
all  such  public  places  as  may  be  deemed  nec- 
essary, and  "shall  have  exclusive  power  to 
organize  and  control  the  fire  department,  the 
waterworks  and  its  appurtenances,  the  gas 
and  other  illuminating  works  of  the   city, 
and  its  jails  and  houses  of  correction  and 
detention." 

There  can  be  no  doubt  about  the  power  of 
the  city  of  Jacksonville  to  erect  and  maintain 
at  public  cost  an  electric  plant  of  sufficient 
power  and  capacity  to  light  the  streets  and 

Jmblic  places  in  the  corporation.    Counsel 
or  appellant  do  not  insist  here  that  the  city 
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does  not  possess  such  power,  but  the  conten- 
tion is  that  no  power  exists  to  erect  and 
maintain  such  plant  for  the  additional  pur- 
pose of  supplying  the  inhabitants  of  the  city 
with  electric  lifHit  for  use  in  their  private 
residences  and  houses.  Under  a  strict  con- 
struction, as  applied  in  the  South  Carolina 
decision,  the  city  would  have  the  power,  even 
under  the  general  welfare  clause,  to  erect  and 
maintain  an  electric  plant  to  supply  light  for 
the  streets  and  public  places  of  the  city.  The 
grant  of  power  to  the  city  of  Jacksonville  to 

f provide  tot  lighting  the  city  by  gas  or  other 
lluminating  material,  or  in  any  other  man- 
ner, is  clear  and  explicit,  and  this  carries 
with  it  the  power  of  choice  of  means  to  ac- 
complish the  end.  Should  this  power  be  con- 
strued into  a  right  to  light  the  streets  and 
public  places  of  the  city,  but  not  to  supply 
the  inhabitants  thereof  with  light  for  use  in 
their  private  houses?  The  power  of  ligliting 
the  city  is  given  in  connection  with  the 
powers  of  providing  the  city  with  water  and 
the  establishment  of  fire  departments  for 
the  prevention  and  extinguishment  of  fires. 
The  Tennessee  court  construed  a  clause  in 
the  charter  of  the  city  of  Kashville,  similar 
to  the  one  in  the  Jacksonville  charter,  into  a 

F lower  to  supplv  water,  not  only  for  the  pub- 
ic use  of  the  city,  but  for  private  use  by  the 
inhabitants.  The  statute  in  Iowa  simply 
gave  the  power  to  cities  to  erect  electric 
plants  without  designating  the  purposes  for 
which  light  might  be  generated,  and  it  was 
held  that  it  could  be  furnished  by  the 
city  to  its  inhabitants  for  private  use  in  tlieir 
residences.  The  Indiana  decision  clearly  sus- 
tains the  power  claimed  by  the  city  of  Jack- 
sonville in  this  case;  and  if  the  South 
Carolina  case  can  be  considered  the  other  way, 
the  preponderance  of  adjudication  seems  to 
be  in  favor  of  sustaining  the  power  claimed 
in  the  case  before  us.  The  South  Carolina 
court  did  not  have  before  it  a  statute  like 
ours,  and  we  are  of  the  opinion  that  a  fair 
construction  of  the  grant  ''to  provide  for 
lighting  the  city  by  gas  or  other  illumiDating 
material,  or  in  any  other  manner, "  will  au- 
thorize the  erection  and  maintenance  of  an 
electric  plant,  not  only  for  lighting  the 
streets  and  public  ptaces  of  the  city,  but  also 
for  supplying,  in  connection  therewith,  elec- 
tric light  for  the  inhabitants  of  the  city  in 
their  private  houses.  The  power  given  is  to 
light  the  city,  and  the  connection  indicates 
that  the  legislature  was  conferring  powers  for 
the  benefit  of  the  people  generally  of  the  city. 
The  restrictions  contain^  in  the  din  section, 
prohibiting  the  appropriation  of  the  revenues 
of  the  city  in  any  other  manner  than  for  pur- 
poses strictly  municipal  and  local  and  ac- 
cording to  the  provisions  of  the  act,  do  not 
curtail  the  right  if  given  in  the  grant  of  the 
power  mentioned.  Express  authority  is  friven 
to  appropriate  revenue  to  accomplish  the 
purposes  of  the  act.  The  ci  ty  of  Jackson vi  1  lo 
is  a  municipal  body,  and  of  course  all  the 
powers  conferred  upon  it  should  be  construed 
with  a  view  of  carrying  out  its  creation  as  a 
publ  ic  agency  of  the  state.  None  of  its  grants 
should  be  held  to  confer  powers  disconnected 
with  municipal  purposes.  That  the  supply- 
ing the  inhabitants  of  a  city  with  electric 
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light  is  such  a  municipal  purpose  as  will  au- 
thorize its  delegation  by  the  legislature  to 
municipal  bodies  is  sustainded  bv  all  the  au- 
thorities we  haye  found.  To  the  extent  of 
supplying  light  to  the  inhabitants  of  a  city 
for  use  in  their  private  houses,  we  discoTer 
nothing  that  cannot,  in  the  light  of  the 
decisions,  be  called  a  municipal  purpose,  and 
beyond  this  we  are  not  called  upon  to  go,  and 
do  not  go,  in  this  decision. 


It  is  not  insisted  here  that  the  dismissal 
of  the  bills,  independent  of  the  refusal  to 
grant  the  injunctions  prayed  for,  was  error. 
No  other  relief  was  asked  for  except  the  in* 
Junctions. 

Our  conclusion  is  that  the  decreet  appealed 
from  should  be  4tflrmed,  and  it  will  be  ao 
ordered. 


MINNESOTA  SUPREME  COURT. 


Hannah  R.  MORRISON  et  al.,  Appte,, 

V. 

ST.  PAUL  A  NORTHERN  PACIFIC  RAIL- 
WAT  CX>MPANT,  Beept. 


(-• 


.IClnn. ) 


*Tlie  plalntltti  eonve^ed  to  the  delbiid- 
antby  de»d  m  riyhtefway  along  the  street 
In  front  of  their  lots.  The  deed  contained  the 
agreement  **that.  In  case  the  seoond  party  shall 
■ell  the  above-mentioned  rlffht  of  way  to  any 
other  oompany,  the  party  of  the  first  part  shall 
be  entitled  to  receiTe  one  half  of  the  purobase 
money.**  The  defendant  leased  to  another  oom- 
pany its  entire  railway  property,  indudlnir  this 
rlirhtof  way,  tesoi'vlng  rent  payable  quarterly, 
for  the  term  of  999  years,  fiisid,  oonstnilnff  the 
airreement  with  reference  to  the  allegations  of  the 
answer  as  to  the  inducement  and  consideration 
for  the  ezecatlon  o(  the  deed,  and  the  terms  and 
conditions  of  the  lease,  that  the  latter  was  not  a 
aale  of  the  rtgbt  of  way  within  the  meaning  of 
tlie  contract 

(Duele,  J.,  dfssenta.) 

(December  2i  USfi.) 

APPEAL  by  plaintiffs  from  an  order  of  the 
District  Court  for  Hennepin  County  over- 
ruliog  their  demurrer  to  the  answer  in  an 
action  brought  to  recover  the  sum  which  de- 
fendant had  contracted  to  pay  to  plaintiffs  upon 
Felling  a  right  of  way  which  it  had  procured 
from  them.    Afflrmed, 

The  facts  are  stated  in  the  opinion. 

Afeesre.  Ripley  A  Brennan,  for  appel- 
lants*. 

Defendant  was  incorporated  for  fifty  years. 
The  grant  was  therefore  for  the  life  of  the 
company  twenty  times  renewed,  and  was  prac- 
tically as  yaluable  as  the  fee. 

Hobbine  y.  8t.  Paul,  8.  d  T,  F.  B.  Co,  22 
Minn.  286;  Vandermulei^  y.  Vandermulen,  108 
N.  Y.  195. 

A  case  somewhat  similar  to  the  present  one 
was  National  Oar  db  L,  Builder  y.  Oydone 
Steam  Snote-Plow  Co,  49  Minn.  125. 

*Headnote  by  8iabt,  Oh.  J« 

Nora.— The  above  case,  holdlnir  that  a  lease  of  a 
railroad  for  999  years  Is  not  a  sale,  turns  on  fnots 
peculiar  to  Itself,  but  may  quite  likely  be  Important 
by  aoalofiry,  if  not  as  a  direct  precedent.  In  other 
cases  of  lonsr  railroad  leases. 

As  to  the  rtirht  of  a  railroad  oompany  to  sell 
land,  see  Chamt)er]ain  v.  North  Eastern  R.  Co.  (8. 
C.)  25  L.  B.  A.  189,  and  nots. 
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The  term  ''sale"  does  not  always  mean  m 
technical  sale  in  such  cases. 

Wateon  y.  King,  78  Hun,  840;  Dennimn  ▼. 
Chapman,  105  Cal.  447;  BiUy.  Sumner,  182  U. 
8. 118,  88  L.  ed.  284. 

Mr,  John  H*  MiteheUt  Jr.,  for  respond- 
ent: 

"Sale"  is  a  word  of  a  precise  legal  import 
both  at  law  and  in  equity.  It  means  at  ail 
times  a  contract  between  parties  to  ^ve  and  to 
pass  rights  of  property  for  money  which  tha 
buyer  psys  or  promises  to  pay  to  the  seller  for 
the  thing  bougnt  and  sold. 

Wmameon  y.  Berry,  49  U.  8.  8  How.  405, 
12L.ed.  1170. 

A  sale  is  an  entire  and  absolute  dispodtlcB 
and  transfer  of  all  the  grantor's  rights  of  prop- 
erty, to  the  extent  of  ttie  interest  granted,  in 
the  thing  sold. 

Benjamin,  Sales,  g  1;  Taylor.  Land.  &  T. 
g  14;  Hulhmacher  y.  HarrU,  88  Pa.  491.  80 
Am.  Dec.  602;  Sehermerhorn  y.  Talman,  14  N. 
T.  98;  Barker  y.  Marine  Ine.  Co,  2  Mason, 
889.  2  Fed.  Cas.  817;  Park  db  L.  Co.  ▼.  WhiU 
Biver  Lumber  Co.  101  Cal.  87. 

A  careful  analysis  of  all  the  proyisions  of 
the  lease,  considered  in  connection  with  the 
proyisions  of  the  deeds  and  the  relations  of 
the  parties  thereto.  Justifies  the  conclusion  that 
respondent's  transfer  was  a  lease,  and  not  n 
sale  within  the  meaning  of  that  term  as  used 
in  the  deeds. 

Herryford  y.  Davie,  102  U.  8.  285,  28  L.  ed. 
160. 

There  is  now  no  limitation  to  the  extent  of  a 
terin  of  years  of  a  lease,  either  in  England  ov 
the  United  States. 

Taylor,  Land,  ft  T.  g  78;  Onion  P.  B,  Oe^ 
y.  Chicago,  B,  L  dk  P,  B.  Co.  51  Fed.  Rep.  800. 

It  is  not  reasonable  to  contend  that  the  re- 
spondent has  parted  with  its  Entire  interest  in 
this  property  merely  because  the  term  of  the 
lease  extends  beyond  the  period  of  its  corporate 
existence  as  specified  in  its  articles  of  inooi^ 
poration. 

Union  P.  R  Co.  y.  Chicago,  B.  I.  db  P,  B. 
Co.  51  Fed.  Rep.  809;  Wood,  Land.  &  T. 
§g  61,  144;  Oere  y.  New  York  C.  dk  K  B.  JR. 
Co.  19  Abb.  N.  C.  193;  1  fieach,  Priy.  Corp^ 
p.  602. 

Stnrt,  Ch.  J. ,  deliyered  the  opinion  of  the 
court: 

The  plaintiffs  on  October  6.  1884,  were  the 
owners  of  certain  lots  described  in  the  com- 
plaint, fronting  on  a  street  in  Minneapolis, 
and  on  that  day  they  executed  and  deliymd 
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to  the  defendant  two  deeds,  and  thereby  con- 
▼eyed  to  it,  its  sucoessors  and  aflsij^ns,  the 
right  to  conttnict  and  perpetually  maintain 
and  operate  its  line  of  railway  in  the  street 
in  front  of  the  lots.  Each  of  the  deeds  con- 
tained Uie  following  agreement :  **  It  is  mu- 
tually understood  bv  the  l>artie8  that,  in  case 
the  second  party  shall  sell  the  above-men- 
tioned right  of  way  to  any  other  company, 
the  party"  of  the  first  part  shall  be  entitled 
to  receive  one  half  of  the  purchase  money." 
The  defendant  leased  its  entire  line  and  sys- 
tem of  railway,  including  the  right  of  way 
along  the  street  in  front  of  plaintiffs'  lots, 
to  the  Northern  Pacific  Railroad  Ck>inpany, 
for  the  term  of  909  years.  The  plaintiffs, 
claiming  that  the  lease  was  a  sale  of  the 
right  of  way  in  front  of  their  lots,  within 
the  meaning  of  the  agreement  in  their  deeds 
to  the  defendant,  brought  this  action  for  an 
accounting,  and  to  recover  from  the  defend- 
ant one  half  of  the  amount  received  by  it 
from  the  lessee  on  account  of  the  lease  to  the 
latter  of  the  right  of  way  in  front  of  the  lots. 
The  defendant  answered,  admitting  the  ex- 
ecution to  it  of  the  two  deeds,  and  the  mak* 
ing  of  the  lease  by  it,  and  alleged  that  the 
deieds  were  executed  to  the  defendant  by  the 
plaintiffs  as  an  inducement  to  secure  the' con- 
struction and  maintenance  of  its  line  of  rail- 
way to  points  north  and  in  the  vicinity  of 
the  plaintiffs'  lots,  whereby  a  benefit  and 
advantage  would  accrue  to  them  in  the  en- 
hanced value  of  their  lots  by  the  location  of 
industries  in  their  vicinity,  as  a  result  of 
the  construction  of  a  line  of  railway  along 
the  street,  and  its  operation  in  connection 
with  the  defendant's  system  of  railroads, 
and  that  such  was  a  part  of  the  consideration 
for  the  execution  of  the  deeds.  The  answer 
also  alleges  that  the  line  of  railway  was  con- 
structed and  has  ever  since  been  operated  as 
intended  bv  the  parties,  and  that  the  lease 
was  enterea  into  for  the  purpose  of  securing 
to  the  defendant,  for  its  system  of  railway, 
including  the  line  along  tne  street  in  front 
of  the  plaintiffs'  lots,  transcontinental  con- 
nections east  and  west,  and  thereby  securing 
the  safe,  economical,  and  profitable  operation 
of  its  lines  of  railroad,  llie  answer  also  al- 
leged the  terms  and  conditions  of  the  lease. 
It  is  unnecessary  to  here  set  them  forth  in 
detail,  for  they  are  the  usual  ones  found  in 
leases  of  railroads,  and  they  negative  any 
suggestion  that  the  lease  was  made,  instead 
of  an  absolute  sale,  for  the  purpose  of  de-^ 
feating  the  agreement  in  plaintiffs'  deeds. 
The  lease,  as  set  out  in  the  answer,  does  not 
include  the  defendant's  right  to  be  a  corpo- 
ration, and  by  its  terms  was  terminable  at 
any  time  after  the  expiration  of  ninety  days, 
upon  default  in  the  payment  of  rent,  or  in 
any  of  the  covenaitts  and  conditions  contained 
in  the  lease;  and  upon  its  termination  for 
any  cause  the  defenaant  is  given  the  right 
of  entry,  possession,  and  the  continuous  use 
and  enjoyment  of  the  propertv,  including  all 
improvements,  the  same  as  if  the  lease  had 
never  been  made.  The  plaintiffs  demurred 
to  the  answer,  and  from  an  order  overruling 
it  they  appealed. 

The  record  presents  only  one  question  for 
our  decision :    Was  this  lease  a  sale  of  the 
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right  of  way,  within  the  meaning  of  the 
agreement  in  the  deeds?  The  term  "sale," 
as  ordinarily  used,  does  not  mean  a  lease,  but 
an  entire  and  absolute  transfer  of  the  thing 
sold,  without  reservation.  The  term,  how- 
ever, is  not  always  used  in  this  sense,  and, 
in  determining  whether  this  lease  was  in  fact 
a  sale,  the  name  which  the  parties  have  given 
to  the  instrument,  or  its  form,  or  any  par- 
ticular provision  it  contains,  disconnected 
from  all  others,  is  not  controlling ;  but  the 
intention  of  the  parties,  and  the  legal  effect 
of  the  instrument,  are  to  determine  its  classi- 
fication. The  lease  in  question,  unless  ter- 
minated by  the  default  of  the  lessee  in  the' 
performance  of  its  conditions  and  covenants. 
Is  in  legal  effect  a  perpetual  one ;  and  if  it 
can  be  collected  from  the  instrument  as  a 
whole  that  the  real  intention  of  the  parties 
was  a  sale  of  the  railway  property,  and  the 
form  and  name  of  the  Instrument  were  adopted 
for  the  purpose  of  defeatin£[  the  plaintiffs' 
rights  under  the  agreement  in  the  deeds,  it 
would  be  the  duty  of  the  court  to  construe 
the  transfer  by  virtue  of  the  lease  as  a  sale. 
National  Oar  d  L.  Builder  ▼.  CMoru  8team 
SncW'Flow  Oo,  49  Minn.  126.  In  the  case 
cited  the  defendant  had  agreed  to  pay  for 
certain  advertising  when  it  sold  its  flret  ma- 
chine, and  in  form  and  name  it  made  a  lease 
of  the  machine  for  ninety-nine  years,  but  in 
fact  it  was  a  sale,  and  so  intended,  and  the 
name  and  form  were  but  a  device  to  enable 
the  defendant  to  postpone  the  payment  of  its 
debt.  The  court  gave  effect  to  'the  transac- 
tion according  to  the  intention  of  the  parties, 
and  held  it  to  be  a  sale.  So  in  the  case  of 
8t.  Paul  db  C.  R.  Co,  v.  Milkmaid,  84  Minn. 
195,  a  transaction  in  name  and  form  a  mort- 

Sage  was  held  to  be  a  sale  for  the  reason  that 
le  real  character  of  the  trausaction  was  a 
sale  of  the  lands  described  in  the  instrument, 
whic^  the  parties  called  a  mortgage  for  the 
purpose  of  keeping  the  lands  exempt  from 
taxation.  But  these  cases  have  no  analogy 
to  the  one  at  bar,  for  the  allegations  of  the 
answer  as  to  the  consideration  for  the  deeds, 
the  intention  of  the  parties,  and  the  terms 
and  conditions  of  Uie  lease,  are  all  admitted 
by  the  demurrer;  and  there  is  no  nound 
for  claiming,  and  it  is  not  claimed,  that  the 
transaction  between  the  defendant  and  its 
lessee  was  or  was  intended  to  be  anything 
except  an  actual  lyid  bona  fide  lease  of  its 
railroad  property,  or  that  the  transaction  was 
given  Uie  form  of  a  lease,  instead  of  an  ab- 
solute sale,  to  defraud  the  plaintiffs.  The 
plaintiffs  are  by  the  terms  of  their  agreement 
entitled  to  one  half  of  the  purchase  price 
when  the  defendant  sells  the  right  of  way, 
not  one  half  of  the  amount  the  defendant 
may  receive  for  the  use  of  the  right  of  way, 
whether  operated  by  itself  or  its  lessee.  'To 
so  construe  the  contract  as  to  give  the  plain- 
tiffs one  half  of  the  amount  received  by  the 
defendant  for  the  use  of  the  right  of  way 
would  be  to  make  a  new  contract  for  the  par- 
ties, by  adding  to  the  agreement  in  the  deeds 
the  words,  ^or,  in  case  of  a  lease  of  the  right 
of  way,  one  half  of  the  rent  received."  Tnat 
the  transfer  of  the  defendant's  system  of  rail- 
way to  the  Northern  Pacific  Railroad  Ck>m- 
pany  was  a  lease,  and  not  a  sale,  would  seem 
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to  be  quite  clear.  Suppose  that  the  subject- 
matter  of  the  deeda  in  question  was  two  city 
lots,  instead  of  the  right  of  war  in  the  street 
in  front  of  them,  and  that  the  defendant  had 
leased  the  lots  for  ninety-nine  or  any  other 
number  of  years,  reserying  an  annual  rent 
equal  to  6  per  cent  of  their  value ;  would 
this  be  a  sale  of  the  lots,  within  the  mean- 
ing of  the  agreement  in  the  deeds?  If  so, 
suppose,  further,  that  the  defendant  and  lessor, 
lifter  a  time,  actually  sold  and  conveyed  the 
lots  to  a  third  party,  subject  to  the  lease,  for 
the  full  value  of  the  lots ;  would  not  this  be 
a  sale,  and  the  amount  received  the  purchase 
price,  and  one  half  thereof  belong  to  the 

flaiDtiffs,  under  their  contract  in  their  deeds? 
f  this  last  proposition  is  true  (and  it  must 
be),  whdt  becomes  of  the  first  one, — that  the 
lease  was  a  sale,  and  the  rent  the  purchase 
price?  Where  does  the  supposed  case  differ 
in  principle  from  the  one  we  are  consider- 
ing? The  defendant,  notwithstanding  its 
lease,  may  sell  its  railway  at  any  time  it 
sees  fit,  subject  to  the  lease,  and  thereby  in* 
vest  the  purchaser  with  the  right  to  receive 
the  rent  reserved  in  the  lease.  In  case  of 
such  a  transfer  the  subject-matter  of  tha  sale 
would  be  the  railway  property  itself,  and 
the  purchase  price  a  sum  approximating  the 
real  value  of  the  property  aa  an  income-bear- 
ing estate,  as  shown  by  the  stipulated  rent 
reserved  in  the  lease.  We  are  of  the  opinion 
that  the  word  "sale,"  as  used  in  the  deeds, 
cannot  be  construed  as  including  the  lease 
of  the  right  of  way  in  question  in  connection 
with  the  defendant's  entire  railway  propertv ; 
especially  so  in  view  of  the  allegations  of  the 
answer  as  to  the  inducement  and  considera- 
tion for  making  the  deeds,  and  the  terms  and 
conditions  of  uie  lease. 
Order  affltmed, 

Bnek*  J.,  dissenting: 

I  dissent.  The  defendant  agreed  with  the 
grantors  in  the  deed  to  pay  them  one  half  of 
the  proceeds  in  case  of  a  sale  to  another  rail- 
road company, — an  event  whidi  both  parties 
evidently  contemplated  miffht  probably  be 
done  at  some  future  time.  Judging  from  the 
allegations  of  the  complaint,  this  right  of 
the  grantors  to  half  the  proceeds  of  a  sale 
was  a  valuable  one ;  but  bv  a  cunning,  and 
that  which  seems  to  me  an  indefensible,  pro- 
ceeding, if  the  construction  thereon  placed 
by  the  majoritv  opinion  Is  the  correct  one, 
the  defendant  has  accomplished  indirectly, 
for  its  own  benefit,  what  Uie  parties  intended 
should  only  be  done  directly  and  for  the 
equal  benefit  of  both  parties.    If  this  is  not 
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practically  and  in  legal  effect  a  sale,  theo 
uie  defendant,  by  this  sharp  practice,  hss 
entirely  defeated  its  power  to  make  any  sale 
for  a  period  of  999  years,  and  thus  cheated 
the  grantors  or  their  successors  In  interest 
out  of  any  right  or  interest  in  the  premises 
during  all  that  long  period  of  time.  The 
practical  difference  between  a  lease  for  such 
a  lone  time  and  a  sale  is  too  dim  and  gauxy, 
and  should  not  be  tolerated,  because,  in  mv 
opinion,  it  is  one  of  those  attempted  multi- 
form- methods  of  practising  fraud  under  the 
guise  of  legal  formality  which  should  not 
receive  judicial  sanction.  The  defendant 
could  not  practically  do  any  more  to  effect 
a  sale  for  a  period  of  999  years  than  to  make 
the  lease  which  it  has  done,  and  which,  in 
my  opinion,  is  an  unconscionable  attempt 
upon  Its  part  to  evade  the  provisions  in  the 
deed,  which  required  it  to  pay  the  grantors 
one  half  of  the  proceeds  in  case  of  a  sale  to 
another  railroad  compan> .  "  A  lease  is  prop- 
erly a  conveyance  of  any  lands  or  tenements 
in  consideration  of  rent  or  other  annual  rec- 
ompense, made  for  life,  for  years,  or  at  will.* 
Wood,  Land.  &  T.  §  75.  **  Independently  of 
the  idea  of  a  contract,  a  lease  also  possesses 
the  property  of  passing  an  interest,  and  thus 
partakes  of  the  nature  of  an  estate."  Taylor, 
Land.  &  T.  g  14.  ''A  lease  is  a  convey- 
ance by  the  owner  of  an  estate  to  another  of 
a  portion  of  his  interest  therein  for  a  term 
less  than  his  own,  in  consideration  of  a  cer- 
tain annual  or  stated  rent,  or  other  recom- 
pense. "  Qray  v.  La  JPhyette  Ob.  65  Wis.  567. 
A  devise  of  the  rents  and  profits  of  land  is 
equivalent  to  a  devise  of  the  land  itself,  and 
will  convey  the  legal  as  well  as  the  benefi- 
cial interest  therein.  2  Jarman,  Wills,  38; 
ITumpson  v.  Schenek,  16  Ind.  194.  So  this 
lease  conveyed  the  legal  as  well  as  the  benefi- 
cial interest  in  the  premises  for  999  years, 
and  its  practical  effect  is  equivalent  to  a  sale 
thereof.  In  the  case  of  WaUon  v.  King,  73 
Hun,  840,  the  construction  of  a  contract  was 
under  consideration  which  contained  a  pro- 
vision that  ''one  half  the  avails  of  any  sales 
hereafter  made  of  the  lands  now  unsold" 
should  be  equally  divided  between  the  par- 
ties, and  it  was  construed  by  the  court  as  in- 
cluding rents  of  the  same  land.  And  I  think 
that  disposal  bv  the  defendant  of  the  right 
of  way,  either  by  the  technical  sale  or  term 
lease,  entitled  the  grantors  or  their  successors 
in  interest  to  one  half  the  proceeds  thereof. 
I  also  think  that  any  other  construction  im- 
poses a  great  wrong  upon  the  plaintiflls  here- 
in. 
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t«  Pmrtnerflhip  ^ereditom  'may  proTe 
pari   passu  with  separate  creditors 

against  the  estate  of  a  partner,  when  there  is  no 
HviQff  solvent  partner  and  no  partnership  asMts 
applicable  to  the  partnership  debts,  either  at  law 
or  in  equity. 

8«  Creditors  who  haTe  trusted  persons 
as  partners  and  a  business  as  that  of  the  Arm 
may  hold  the  property  used  to  carry  on  the  bust- 
neas  of  the  ostensible  partnership  subject  to  their 
claims  in  case  of  insolyency^  to  the  exclusion  of 
any  daim  of  either  of  the  ostensible  members  of 
the  firm  or  of  their  separate  creditors. 

8*  Partnership  creditors  haTO  no  lien 

on  the  partnership  assets  independent  of  the 
equities  of  the  partners,  but  must  work  out  their 
preference  over  the  individual  creditors  of  the 
members  of  the  partnership  tiirough  the  equities 
of  such  members. 
4*  On  a  sale  ofthe  interest  of  a  partner 
his  equity  to  have  the  aasets  of  the  firm  applied 
to  the  ezistinflr  partnership  debts  ceases,  even  if 
the  purchaser  agrees  to  pay  them  as  part  of  the 
oon^eration,  unless  there  is  an  express  or  im- 
plied agreement  to  apply  the  assets  to  such  pniw 
pose. 

6«  Asalebyapartnerof  his  interest  in 
an  insolwent  firm  fbr  the  purpose  of  paying 
the  old  llrm  debts,  and  thus  winding  up  the  old 
partnership  concern  by  applying  the  assets  to 
such  debts,  does  not  change  the  equity  of  the 
outgoing  partner  and  of  the  firm  creditors  to 
haye  the  assets  applied  to  such  debts. 

6*  Creditors  of  the  old  and  ofthe  new 
flrm  may  prove  their  claims  pari  passn 

and  be  preferred  over  individual  creditors  of  the 
members  of  the  new  flrm,  when  the  new  flrm  as- 
sumed the  debts  of  the  old  with  the  Intention  of 
all  parties  to  have  the  business  continue  and  pay 
the  old  debts  out  of  the  business,  but  the  new 
firm  has  made  an  assignment  for  the  benefit  of 
oreditorB. 

iff€»man  andPtnnsv,  JJ.,  disaent.) 

(Noyember  8. 1806.) 

APPEALS  by  claimants  from  orders  of  the 
Circuit  Court  for  St.  Croix  County  dis- 
allowing claims  against  the  assigned  estate  of 
A.  J.  Goss.    Affirmed. 

Statement  by  Harshallf  J. : 

Each  of  the  above-named  appellants  filed 


a  claim  against  respondent's  assignor  in  bis 
assignment  proceedinira,  and  such  nroceed- 
ings  were  had  that  an'issue  was  made  up  aa 
to  each  in  respect  to  whether  he  was  entitled 
to  share  port  pasiu  with  the  other  creditors 
of  such  assignor.  The  decision  was  against 
the  claimants,  upon  the  ground  that  they 
were  partnership  creditors.  The  facts  in  re- 
gard to  the  existence  of  a  partnership  doing 
business  at  River  Falls,  Wis.,  composed  (3 
J.  D.  Putnam  and  A.  J.  Goss,  its  dissolu- 
tion, and  the  subsequent  existence  of  the  os- 
tensible firm  of  J.  a,  Gk)as  &  Co.,  composed 
of  J.  B.  Ooss,  the  actual  owner,  and  A.  J. 
Goss,  the  ostensible  partner,  as  stated  in 
Thayer  v.  Qi)n  (Wis.)  64  N.  W.  Rep.  812, 
Tliayer  v.  Humphrey  and  Qibb&  ▼.  Humphrey^ 
(Wis.)  Id.  760  (decided  at  this  term),  may 
be  considered  as  facts  here ;  and  otherwise 
the  facts  necessary  to  present  the  legal  ques- 
tions involved  are  sufficiently  set  out  in  the 
opinion. 

Meeen,  F«  H.  White  and  J.  8.  White, 

for  appellants: 

Any  and  every  claim,  legal  or  equitable,  in 
any  form,  recoverable  against  an  assignor,  may 
be  filed  against  his  estate  in  the  hands  of  the 
assignee. 

Sanborn  &  Berryman,  Anno.  Stat.  %  1700. 

That  this  was  a  claim  recoverable  against  A* 
J.  Gk)ss  is  set  at  rest  by  the  Judgment  in  the 
case. 

Thayer  v.  Ooee  (Wis.)  64  N.  W.  Rep.  812; 
Freeman,  Judgm.  §  249;  Lawrenee  v.  Mil- 
waukee,  45  Wis.  806;  Woodward -v.  Hill,  6 
Wis.  148;  Van  PeU  v.  Kimball,  18  Wis.  868; 
Bruen  v.  Hone,  2  Barb.  696;  Clement  ▼.  Clem- 
ens,  87  N.  T.  72. 

The  assignments  of  A.  J.  and  J.  B.  Goss  were 
both  individual,  and  made  about  the  same 
time.  She  had  the  right  to  file  and  prove  the 
whole  amount  of  her  claim  against  the  estate 
of  each  of  them. 

Be  Meyer,  78  Wis.  615,  11  L.  R  A.  841. 

The  company's  indebtedness  is  admitted, 
making  A.  J.  Goss  Jointly  liable  without  as- 
sumption. 

Collyer,  Partn.  g  6. 

From  the  day  A.  J.  Qobb  assumed  and  prom- 
ised to  pay,  it  became  and  remained  his  indi- 
vidual obligation. 

Kimball  v.  Noyee,  17  Wis.  696;  McDowell  v. 
Laev,  85  Wis,  175;  Houghton  v.  MiUmrn,  64 
Wis.  561;  Warren  Y.  Farmer,  100  Ind.  598; 
Ladd  T.  Qriewold,  9  III.  25,  46  Am.  Dec.  448. 

Taking  the  new  note  signed  J.  B.  Goss  A 
Ck>.,  in  the  belief  that  A.  J.  Goss  was  the  con- 
tinuing responsible  party  therein  and  con- 
tinued bound  by  such  note,  was  not  payment 
or  substitution  of  debtors. 

Ford  V.  MiieheU ,  15  Wis.  808;  MatUeon  ▼. 


NOTS.  -As  to  the  rights  of  creditors  of  an  osten- 
sible iMutnership  when  no  real  partnership  exists 
the  above  case  is  very  important,  us  the  question  is 
almost  a  new  one  in  the  courts  of  this  country. 
The  case  also  presents  other  important  questions 
concerning  the  distribution  of  assets  between 
creditors  of  a  firm  and  of  its  members,  which  are 
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discussed  with  great  fullness  both  in  the  opinions 
and  briefs.  See  the  somewhat  similar  case  of 
Darby  v.  Gilliiran  (W.  Va.)  0  L.  R.  A.  740,  and  note. 
As  to  the  power  of  a  flrm  to  assume  a  debt  of  an 
Individual  partner,  see  note  to  Goddard-Peok  Gro* 
oery  Go.  v.  MoOune  (Mo.)  SQ  L.  B.  A.  9BL 
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XUnoarth,  88  Wis.  502,  14  Am.  Rep.  766;  Hoe- 
flinaer  t.  Wells,  47  Wis.  631;  Fint  Nat.  Bank 
T.  Coie,  68  Wis  604. 

The  surrender  of  the  old  note  does  not  raise 
an^  presumption  of  extinguishment  of  the 
original  debt. 

Dan.  Neg.  Inst  g  1266a;  Fint  Nat,  BankY, 
Caae,  63  Wis.  509. 

Including  the  accrued  interest  In  the  new 
note  did  not  affect  the  character  of  the  debt  or 
the  liabilities  of  the  parties. 

Campbell  ▼.  Floyd,  158  Pa.  84. 

Retirement  from  the  firm  would  not  release 
from  liability  for  the  old  debts. 

Jones  V.  Foster,  67  Wis.  296. 

A.  J.  Goss  being  thus,  lon^  before  and  at  the 
•assignment,  personally  and  mdividually  liable 
for  his  debt,  it  was  a  proper  claim  against  his 
estate,  in  common  wiUi  his  other  personal  lia- 
bilities, and  stood  on  an  equal  footing. 

Be  Lloyd.  22  Fed.  Rep.  88;  Warrmi  v. 
Farmer,  100  Ind.  698;  Alexander  Bros.  y.  Oor- 
man,  16  R  I.  421;  2  Bales,  Partn.  §  882. 

Even  were  this  claim  yet  a  partnership  debt, 
and  the  payment  thereof  un assumed  by  A. 
J.  Goss,  there  being  no  partnership  property 
and  no  solvent  partner,  the  Individ uid  credit- 
ors would  have  no  priority  over  the  firm  credit- 
ors, in  the  distribution  of  the  separate  estate 
of  A.  J.  Goss. 

Ourtis  y.  Woodward,  58  Wis.  499,  46  Am. 
Rep.  647:  2  Bates,  Partn.  g  888;  Sfiackelford 
V.  Clark,  78  Mo.  491;  Hutzler  Bros.  v.  PhiUips, 
26  8.  C.  136;  Harris  v.  Peahody,  78  Me.  262; 
Ladd  V.  Qrisuold,  9  111.  25.  46  Am.  Dec.  448; 
Brock  y.  Bateman,  25  Ohio  St  609;  Camp  y. 
Orant,  21  Conn.  41,  54  Am.  Dec.  821;  Biggins 
y.  Beetor,  47  Tex.  361;  Bardttell  y.  Perry,  19 
Vt.  292.  47  Am.  Dec  687;  Alexander  Bros,  y. 
Qorman,  supra;  White  v.  Dougherty,  Mart.  & 
y.  809. 

The  firm,  and  its  assets  as  such,  ceased  to 
exist  on  the  day  of  dissolution  and  transfer  to 
A.  J.  Goss  individually:  both  firm  and  firm 
assets  then  relegated  to  oblivion,  and  A.  J. 
Goss  thereafter  stood  forth  sole  owner  of  the 
property  and  debtor  to  the  creditors. 

Warren  v.  Farmer,  100  Ind.  593;  Poole  v. 
Seney,  66  Iowa,  502;  1  Bates,  Partn.  ^§  559- 
824:  Ladd  v.  Gristoold,  9  IlL  26,  46  Am.  Dec. 
448. 

If  this  yet  remained  a  Joint  obligation  in 
virtue  of  the  old  copartnership  only,  there  being 
no  J.  D.  Putnam  &  Company  funds,  and  no 
solvent  partner,  the  joint  creditors  could  come 
upon  the  separate  estate  of  Goss  pro  rata  with 
Lis  separate  creditors. 

Bates,  Partn.  ^§  832«  888;  Brock  v.  Bateman, 

25  Ohio  St.  609;  Ladd  v.  GrisiDold,  supra; 
Shackelford  v.  Clark,  78  Mo.  493;  Harris  v. 
Peahody,  78  Me.  262:  Hutzler  Bros.  v.  Phillips, 

26  S.  C.  186;  Ourtis  v.  Woodward,  58  Wis. 
499,  46  Am.  Rep.  647:  Bardwell  v.  Perry,  19 
Vt.  292,  47  Am.  Dec.  687;  Camp  v.  Orant,  21 
Conn.  41;  Be  Uoyd.  22  Fed.  Rep.  88. 

The  rule  for  marshaling  firm  assets  as  be- 
tween firm  and  individual  liabilifirs  is  for  the 
benefit  and  ptotection  of  the  partners  them- 
selves, and  has  no  application  where  there  Is 
no  available  property. 

1  Bales,  Partn.  g  559;  Poole  v.  Seney,  supra; 
Bapgood  v.  CornweU,  48  111.  64,  95  Am.  Dec. 
616;  Shackelford  v.  Clarke  supra, 
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The  moment  the  property  was  deeded  to  A. 
J.  Goss  it  became  his  individual  property.  A. 
J.  Goss  then  transferred  the  property  to  J.  B. 
GK>ss,  by  which  transfers  the  property  as  to  ap- 
pellant ceased  to  be  partnership  property. 

Be  Lloyd,  supra;  Bates,  Partn.  gg  547,  648; 
OUnn  y.  Gill,  2  Md.  1. 

The  right  or  equity  of  partnership  creditors 
to  share  m  partnership  assets  to  the  exdusion 
of  individual  creditors  is  derived  from  the 
rights  of  the  partners  themselves,  and  can  be 
worked  out  only  through  the  partners  them- 
selves. 

Grahenheimery,  Bindskf^  Bros,  64Tez.  49; 
Glenn  v.  GiU,  2  Md.  16;  Bates,  Partn.  §  840. 

Messrs,  Spooner*  Sanborn,  Kerr,  S^ 
Spooner,  for  respondent: 

rartnership  creditors  cannot  prove  against 
individual  assets  In  competition  with  individual 
creditors. 

Btory,  Partn.  6th  ed.  g  876;  Parsons,  Partn. 
4th  ed.  §  882:  Burrill,  Assignm.  6th  ed.  §  179; 
Peters  t.  Bain,  133  U.  8.  670,  33  L.  ed.  606; 
Davis  v.  HoweU,  88  N.  J.  £q.  72;  Secerson  ▼. 
Porter,  78  Wis.  70. 

The  equities  of  the  creditors  are  worked  cot 
through  the  equities  of  the  partners,  and 
each  partner  has  a  right  to  require  the  firm 
assets  to  be  exhausted  bv  firm  creditors  before 
contributing  from  his  private  funds;  and  where 
there  are  two  funds  it  is  equitable,  all  things 
considered,  to  confine  the  two  classes  of  creditr 
ors  each  to  a  separate  fund. 

Story,  Partn.  6th  ed.  g^  876,  etseqj  BurriU. 
Assignm.  6th  ed.  §  180;  17  Am.  &  £ng.  Enc 
Law,  p.  1199;  Bankey  v.  Garret,  1  Yes.  Jr.  286. 
note  to  page  241;  Emanuel  v.  Bird,  19  Ala. 
596,  54  Am.  Dec.  200;  Harris  v.  Peabod^f,  73 
Me.  262. 

At  the  time  of  the  transfer  from  J.  D.  Put- 
nam &  Co.  to  J.  B.  Goss  &  Co.  of  all  their 
assets,  the  first-named  firm  was  insolvenL 
J.  D.  Putnam  &  Co.  could  not,  as  against 
their  creditors,  transfer  their  property  in  this 
way,  and  such  creditors  had  the  right,  at  their 
election,  to  treat  the  transfer  as  void  and  go 
against  the  assets  In  the  hands  of  J.  B.  Goss  ^ 

Oribb  V.  Morse,  77  Wis.  822. 

Marehall,  J.,  delivered  the  opinion  of  the 
court : 

There  are  no  findings  of  fact  in  these  cases, 
but  the  evidence  distinctly  shows  that  the 
firm  of  J.  D.  Putnam  &  Co.,  on  the  8d  day 
of  November,  1891,  when  Putnam  sold  out 
as  hereafter  staled,  was  hopelessly  insolvent ; 
that  J.  D.  Putnam,  the  managing  partner  of 
the  firm,  was  insol  vent  as  well ;  that  he  de- 
si  red  to  retire  from  the  business  and  have 
its  affairs  closed  up,  and,  in  order  that  this 
might  be  done  without  an  assignment  on  his 
part  and  on  the  part  of  the  firm  as  well, 
which,  it  was  thought,  would  innperil  the 
private  business  of  A.  J.  Goss,  it  was  agreed 
that  the  firm  should  be  dissolved,  and  that 
Putnam  should  transfer  his  interest  in  the 
firm  property,  and  also  his  individual  prop- 
erty, for  the  benefit  of  the  firm,  and  that  the 
business  should  be  thereafter  continued  un- 
der some  new  management,  in  which  the  old 
debts  should  be  assumed  and  paid  through 
its  operations.    J.  B.  Goss,  the  son  of  A.  4. 
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Thatbb  t.  Humfhset. 
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Oon,  conducted  the  negotiations  for  the  lat- 
ter, bat  it  was  concludeid  in  such  a  way  that 
Ihitnam  believed,  and  had  a  right  to  believe, 
that  the  son  was  to  take  his  (Putnam's)  place 
in  the  firm ;  that  Putnam  was  simply  to  step 
out,  and  J.  B.  Goss  to  step  in.  When  the 
transfer  was  made,  it  was  in  form  to  A.  J. 
Goss,  but  it  satisfactorily  appears  that  Put- 
nam supposed  that  J.  B.  Goss  was  the  real 
purchaser,  and  that  the  business  was  to  be 
canried  on  so  as  to  liquidate  the  firm  debts, 
and  erentually  relieve  him  from  liability. 
The  agreement  of  dissolution  expressly  stated 
that  the  business  would  be  conducted  by  J. 
B.  Goss  &  Co.,  who  would  settle  all  claims 
of  the  old  partnership.  It  was  so  advertised 
to  the  world,  over  the  signatures  of  J.  D. 
Putnam  and  A.  J.  Goss ;  J.  B.  Goss  manag- 
ing the  whole  affair.  At  this  time  the  legal 
tiUe  to  the  property  was  in  A.  J.  Goss,  but 
he  soon  afterwards  conveyed  it  to  J.  B.  Goes, 
who  thereafter  held  it  as  the  real  owner  of 
the  business,  though  the  same  was  always 
carried  on  under  the  name  of  J.  B.  Goss  & 
Co.,  and  all  the  old  creditors,  pursuant  to 
the  agreement  made  at  the  stait,  as  they  pre- 
sentea  their  claims,  were  recognized  as  cred- 
itors of  J.  B.  QoBS  &  Co.,  down  to  the  time 
of  the  assignments  of  J.  B.  Goss  and  A.  J. 
Goss,  hereafter  mentioned.  Through  the  con- 
fusion surrounding  the  sale,  by  reason,  among 
other  thinffs,  of  the  claim  on  the  part  of  Put- 
nam that  J.  B.  Goes  was  the  purchaser  and 
came  in  and  took  his  place,  while  the  title 
was,  nevertheless,  at  first  made  to  A.  J.  Qotia ; 
that  the  business  was,  however,  from  the 
start,  advertised  as  that  of  J.  B.  Goss  &  Co. ; 
and  that,  soon  after  the  new  arrangement, 
the  property  was  actually  conveyed  to  J.  B. 
Goss ;  and  that  it  continued  to  the  end  to  be 
administered  by  him  as  J.  B.  Goss  &  Co.,  and 
the  old  debts  to  be  recognized  as  the  debts 
of  J.  B.  Goss  &  Co..  while  there  was  no  firm 
in  fact, — it  may  be  clearly  seen  that  the  real 
purpose  on  the  part  of  Putnam  was  to  turn 
over  his  property  for  the  benefit  of  the  cred- 
itors of  the  partnership;  that  this  was  well 
known  to  both.  A.  J.  and  J.  B.  Goss ;  that  J. 
B.  Goss  immediately  took  charge  of  all  the 
assets  of  the  concern,  and  administered  them 
according  to  such  understanding ;  that  A.  J. 
Goss  maae  the  title  over  for  the  same  reason, 
and  for  the  purpose  of  having  the  partnership 
business  settled  up  without  involving  him 
in  his  private  enterprises, — to  have  it  so  run 
along,  pending  the  settlement,  that  all  the 
old  debts  might  become  really  the  debts  of 
his  son,  while  the  delusion  was  kept  up  that 
there  was  a  firm,  J.  B.  Goss  &  Co.,  and  that 
the  **&  Co.*  stood  for  A.  J.  Goss.  In  short, 
it  is  clear  that  J.  D.  Putnam,  J.  B.  Goss, 
and  A.  J.  Goss  intended,  in  all  t^ey  did,  to 
have  the  business  and  the  assets  of  J.  D. 
Putnam  &  Co.  devoted  to  the  pavment  of  the 
debts  of  the  old  partnership  ana  of  the  new 
management,  and  all  their  acts  are  consistent 
with  such  intention,  and  not  with  any  other, 
though,  of  course,  J.  D.  Putnam  was  not  a 
party  to  the  scheme  by  which  it  was  at- 
tempted to  convert  the  liabilities  of  J.  D. 
Putnam  &  Co.  into  the  personal  liabilities 
of  J.  B.  Goes. 
It  is  quite  clear  that  while,  after  the  Put- 
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nam  sale,  the  business  was  run  bv  J.  B.  Goss 
as  J.  B.  Goss  &  Co. .  and  though  he  was  at 
law  the  actual  owner  of  the  property,  A.  J. 
Goss  was,  by  his  consent,  so  held  out  to  cred- 
itors generally  as  a  partner;  that  all  persons 
who  had  dealt  with  the  old  firm  and  consti- 
tuted its  creditors,  and  all  who  dealt  with 
the  new  firm  as  well,  had  a  right  to,  and  did, 
consider  that  the  only  chani^e  that  had  taken 
place  was  that  J.  D.  Putnam  had  stepped 
out,  and  that  J.  B.  Goss  had  stepped  in, 
and  that  the  debts  of  the  old  firm  had  been 
assumed  by,  and  became  the  debts  of,  the 
new  firm.  We  must  assume,  in  the  absence 
of  evidence  to  the  contrary,  though  the  evi- 
dence fairly  establishes  the  fact,  that  all  per- 
sons who  did  business  with  J.  B.  Goss  &  Co. 
supposed  that  there  was  a  firm  in  fact  as  well 
as  in  name,  and  that  the  **&  Co."  stood  for 
A.  J.  Goss.  The  ostensible  firm  actually 
assumed,  by  agreement  with  the  creditors, 
nearly  all  Uie  debts  of  the  old  concern,  and 
among  them  the  debt  of  Lottie  Thayer,  but 
did  not  so  assume  the  debt  of  Davies.  Such 
ostensible  firm  also  incurred  other  obliga- 
tions. It  was  insolvent  from  the  start,  and, 
in  the  course  of  events, — in  effect  by  the  act 
of  J.  B.  Goss.  —made  an  assignment  for  the 
benefit  of  creditors;  and  A.  J.  Goss,  being 
insolvent,  made  an  assignment  for  the  bene- 
fit of  creditors  as  well.  There  was  then  in 
fact  no  firm,  though  there  was  an  ostensible 
firm;  no  firm  assets,  strictly  so  called,  be- 
cause there  was  no  firm  in  fact ;  yet  there  are 
assets  that  were  owned  and  used  in  the  busi- 
ness of  the  ostensible  firm  of  J.  B.  Goss  & 
Co. ,  and  that  passed  into  the  possession  of 
the  assignee  of  J.  B.  Goss, — hence  assets  of 
the  ostensible  firm ;  there  is  no  living,  solvent 
partner. 

Now.  in  this  situation,  can  the  creditors 
of  J.  B.  Goss  doing  business  as  J.  B.  Gk)S8 
&  Co.,  who  are  so  circumstanced  as  to  be  en- 
titled to  hold  J.  B.  Gnss  and  A.  J.  Goss  11. 
able  as  members  of  an  ostensible  firm, —and 
all  the  creditors,  at  least  of  the  new  concern, 
including  those  having  claims  against  the 
old  firm  that,  by  arrangement  with  tiiem, 
have  been  assumed  and  made  debts  of  J.  B. 
Goss  &  Co.,  are  so  circumstanced  in  fact, — 
prove  their  claims  pari  passu  with  the  indi- 
vidual creditors  of  A.  J.  Goss  in  his  assign- 
ment? Also,  can  the  creditors  of  the  firm  of 
J.  D.  Putnam  &  Co.  so  prove?  This  presents 
interesting  questions  of  law,  some  of  which 
have  not  heretofore  been  presented  to  or  de- 
cided by  this  court. — questions  upon  whidi 
there  is  such  conflict  of  authority  In  this  coun* 
try  that  the  true  rule  to  be  adopted  has  not 
been  arrived  at  without  difficulty,  and  then 
not  with  the  unanimous  decision  of  the  court, 
which  is  to  be  regretted.  Nevertheless,  after 
careful  consideration  of  the  state  of  the  law 
as  held  by  the  courts  of  this  country  and  of 
England  as  well,  we  have,  as  we  believe, 
reached  a  conclusion  thoroughly  grounded  in 
the  well -recognized  principles  of  equity  ju- 
risprudence, which  should  be  applied  in  the 
progressive  spirit  that  ever  has  and  should 
ever  characterize  the  srowth  and  application 
of  such  principles.  They  should  not  only 
not  be  lost  signt  of,  but  they  should  not  m 
fenced  in  and  restricted  within  such  narrow 
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limits  as  to  lead  to  a  suspicion  of  their  cor- 
rectness, but  should  be  applied  on  such  well- 
defined  lines  as  to  leave  no  doubt  in  respect 
to  their  true  character  and  scope. 

Tliere  are  several  propositions  of  law  that 
apply  which  are  well  established, — too  wel) 
to  need  to  be  more  than  stated,  — among  which 
are  that  the  assets  of  an  insolvent  partnership, 
in  insolvency  proceedings,  must  be  applied 
first  to  the  payment  of  the  partnership  debts ; 
that,  generally  speak  in/?,  partnership  credit- 
ors cannot  prove  in  competition  with  the  in- 
dividual creditors  of  a  partner ;  that  the  fixed 
rule  is  that  Joint  estate  must  go  to  joint  cred- 
itors, and  separate  estate  to  separate  credit- 
ors, though  tne  former  may  prove  pari  p€U»u 
with  separate  creditors  when  there  is  no  liv- 
ing solvent  partner  and  no  partnership  assets. 
Now,  in  this  case  there  is  no  solvent  partner. 
J.  D.  Putnam,  J.  B.  Ooss,  and  A.  J.  Goes 
are  all  insolvent.  So,  keeping  in  mind  the 
above  stated  propositions  of  law,  the  vital 
question  is :  Are  there  any  partnership  as- 
sets to  which  appellants  can  resort?  If  there 
are  such,  then  the  foundation  stone  upon 
which  they  construct  their  claim  of  right  to 
share  parijxusii  with  the  individual  credit- 
ors of  A.  J.  Goss  disappears. 

On  that  subject  we  shall  not  attempt  to 
harmonize  the  large  number  of  cases  that  can 
be  found  in  this  country.  The  simple  ques- 
tion of  whether,  when  there  is  an  ostensible 
firm  by  holding  out  to  creditors  generally, 
the  property  of  such  firm  is  to  be  considered, 
in  equity,  joint  property  for  the  administra- 
tion thereof  in  insolvency,  the  same  as  if  such 
property  belonged  to  a  firm  in  fact,  —is  the 
key  to  the  situation.  That  it  ought  to  be 
so  considered  is,  we  assume,  too  clear  for 
argument;  that  is  to  say,  if  A  and  B  do 
business  with  persons  generally  as  A  &  Co. , 
and  incur  liabilities  to  such  persons,  who 
deal  in  good  faith,  believing  that  there  is  a 
firm  in  fact  as  well  as  in  name,  and  under 
such  circumstances  that  they  have  a  rii^ht 
to  believe  it  is  composed  of  A  and  B,  and 
the  business  becomes  insolvent,  the  propertv 
of  the  ostensible  firm  should  be  considerea, 
to  all  intents  and  purposes,  in  regard  to  the 
administration  of  the  business  in  insolvency 
under  the  control  and  direction  of  a  court  of 
equity,  the  same  as  if  they  were  partners  in 
fact.  The  doctrine  that  estops  B  from  say- 
ing that  he  is  not  a  partner  of  A  at  the  suit 
of  the  creditors  of  the  ostensible  firm  should 
estop  A  from  holding  that  the  property  is 
his  individual  property,  to  the  prejudice  of 
those  who  dealt  with  the  firm  as  a  firm  in 
fact,  and  should  estop  the  creditors  of  the 
ostensible  firm,  in  the  case  of  the  bankruptcy 
of  such  firm,  from  resorting  primarily  to  the 
individual  property  of  the  members  of  such 
firm;  in  short,  should  work  effectually  to 
compel  liquidation  in  all  respects  the  same 
as  if  the  members  of  such  firm  were  lust 
what  they  seem  to  be.  This  is  what  the  doc- 
trine of  estoppel  is  for ;  that  is  what  equity 
is  supposed  to  accomplish,— to  prevent  fraud 
and  pi^omote  Justice  between  man  and  man 
in  the  administration  of  human  affairs.  And 
we  are  therefore  prepared  to  find  that  such 
is  the  law  as  substantially  declared  by  the 
court  of  appeals  in  chancery  of  England. 
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In  120  Rowland  d  OranJahaw,  L.  R.  1  Ch. 
421,  the  precise  question  here  under  consid- 
eration was  presented.  The  business  was 
conducted  in  the  name  of  Rowland  &  Co. 
Crankshaw  was  held  to  be  the  ostensible  part- 
ner, in  a  contest  to  determine  whether  the 
property  should  be  administered  in  bank- 
ruptcy as  Joint  property  of  Crankshaw  and 
Rowland,  partners,  or  as  the  individual  prop- 
erty of  the  one  who  was  the  actual  owner. 
The  opinion  of  the  court,  which,  beinff  short, 
can  best  be  stated  by  quoting  it  in  fuu  ao  far 
as  relates  to  the  particular  question  under 
consideration,  is  by  Lord  Cranwortb,  as  fol- 
lows :  *^  In  the  administration  of  bankrupt- 
cv,  it  has  been  the  object  from  the  earliest 
tunes  to  apportion  the  assets,  as  fairly  as 

f possible,  between  the  Joint  and  separate  cred- 
tors.  There  is  found  much  difficulty  in  do- 
ing this  satisfactorily,  but  some  rules  have 
been  clearly  laid  down;  for  instance,  that 
the  Joint  property  pays  the  Joint  creditors, 
and  the  separate  propertv  pays  the  separate 
creditors.  Now,  what  is  said  here  is  that 
this  estate,  though  said  to  be  Joint,  is  in 
fact  separate.  These  two  gentlemen  traded 
under  the  name  of  Rowland  &  Co. ,  and  trades- 
men supplied  them  with  large  quantities  of 
goods,  and  thus  they  became  bankrupt ;  and 
now  it  is  said  that  they  were  not  partners, 
and  that  the  real  arrangement  between  them 
was  that  everything  belonged  to  Crankshaw. 
That  is  no  reason ;  and  as  Crankshaw  suf- 
fered Rowland  to  trade  in  the  name  of  the 
firm,  any  persons  tradine  with  him  are  en- 
titled to  say  that  Rowland  &  Co.  are  the  per- 
sons with  whom  they  dealt,  and  the  goods 
are  Joint  goods.**  This  is  a  most  concise 
statement  of  the  law  as  held  by  the  English 
court  of  chancery.  The  meaning  is  too  plain 
and  unmistakable  to  leave  any  room  for  dis- 
cussion, and  we  find  that  the  rule  so  tersely 
stated  has  been  adhered  to,  and  repeatedly 
approved,  in  subsequent  cases,  in  language 
rather  tending  to  extend  than  restrict  the 
principle  involved.  In  Ex  parte  Sheen  (Re 
Wright),  L.  R.  6  Ch.  Div.  385,  the  question 
was  again  before  the  court,  where  the  cir- 
cumstances were  that  there  was  no  general 
holding  out,  and  the  court  held  that  where 
there  is  no  ostensible  partnership  by  a  hold- 
ing out  to  creditors  generally,  but  only  a 
holding  out  to  two  or  three  creditors,  the 
facts  are  not  sufficient  to  make  the  property 
of  the  alleged  ostensible  firm  ioint  estate. 
This,  though  not  referring  to,  inferential  It 
approves,  Be  Bowland  A  Orankshato,  In  Se 
parU  Hayman  (Be  PuUf&rd) ,  L.  R.  8  Ch.  Div. 
11,  the  question  again  came  before  the  court 
of  chancery,  on  appeal  from  the  chief  ludge 
in  bankruptcy,  and  Be  Bowland  <t  Orankehate 
was  expressly  approved.  The  case  so  clearly 
covers  the  two  cases  under  consideration  that 
we  quote  liberally  from  the  opinion,  after 
stating  the  facts.  Such  facts  are  as  follows : 
Prior  Itnd  up  to  August  81,  1875,  Hayman, 
Catford,  and  Pulsfora  carried  on  business  as 
Hayman,  Pulsford,  &  Co.  On  that  date  the 
firm  was  dissolved,  and  notice  was  published 
stating  the  fact.  At  the  same  time  a  letter 
was  sent  to  each  of  the  persons  with  whom 
the  firm  had  done  business,  stating  the  fact 
of  dissolution,  and  that  thereafter  the  busi- 
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sett  would  be  carried  cm  by  Thomas  Puis- 
ford  under  the  style  of  Pulsford.  Son,  &  Co. 
Thoeafter  the  business  was  so  conducted. 
Tom  Pulsford,  the  son  of  Thomas  Pulsford, 
took  an  active  part  in  conducting  the  busi- 
ness up  to  the  time  the  insolyency  occurred, 
when  Thomas  Pulsford  filed  a  petition  in 
bankruptcy ;  and  on  the  suggestion  that,  on 
account  oi  the  way  the  business  had  been 
conducted,  it  might  be  held  that  the  father 
and  son  were  partners,  a  petition  was  also 
filed  by  them  as  Joint  traders.  The  credit- 
ors resolyed  upon  a  liquidation  by  arrange- 
ment, and  such  resolution  was  registered. 
Hayman,  a  separate  creditor  of  the  father 
in  respect  to  matters  outside  the  firm  of  Puls- 
ford, Son,  &  Co.,  appealed  from  the  order 
for  a  liquidation  of  the  business  as  that  of  a 
firm,  on  the  ground  that  there  was  no  part- 
nership. He  preyailed,  and  the  registration 
was  canceled,  and  the  decree  was  not  appealed 
from.  Thereafter  the  father  and  son  signed 
a  declaration  in  insolvency,  upon  which 
Ravenscroft,  a  creditor,  presentea  a  petition 
alleging  that  they  had  treated  father  and  son 
as  partners  under  the  firm  name  of  Pulsford, 
Son,  &  Co.,  on  which  an  adjudication  was 
made  against  them  by  consent.  Hayman 
then  appealed  to  the  court  to  annul  the  ad- 
judication. On  this  application,  following 
R$  Rowland  d  Orankihaw,  the  application 
was  dismissed  on  the  ground  that,  though  no 
actual  partnership  had  subsisted  between 
father  and  son,  yet  the  son  had  been  held 
out  as  a  partner  to  the  petitioning  creditor 
to  such  an  extent  as  to  enable  him  to  main- 
tain the  adjudication.  This  decision  was 
not  appealed  from.  Hayman  then  applied 
to  the  court  for  an  order  declaring  that  all, 
or  such  portion  as  the  court  should  think 
proper,  of  the  estate  which  appeared  in  the 
acts  of  the  bankrupts  or  either  of  them  as 
joint  estate,  formed  part  of  the  separate  es- 
tate of  the  father,  and  for  a  direction  that 
the  trustee  should  treat  the  same  accordingly 
as  separate  estate  of  the  father.  Hayman 
was  the  only  separate  creditor ;  that  is,  cred- 
itor outside  those  of  the  business  of  Pulsford, 
Son,  &  Co.  On  the  hearini;,  the  evidence 
showed  that  substantially  all  the  creditors 
did  business  with  Pulsford,  Son,  &  Co.  as  a 
firm  consisting  of  the  father  and  son,  though 
it  appeared  that  the  father  was  the  actual 
owner  of  the  business,  and  that  there  was  no 
firm  in  fact  Hayman's  application  was  re- 
fused, and  he  appealed.  On  the  hearing  of 
thia  appeal  in  tne  chancery  division  of  the 
high  court  of  justice,  James,  L.  J.,  pro- 
pounded to  appellant's  counsel  the  follow- 
ing interrogatory:  " If  I  go  to  a  shop,  and 
find  the  names  Thompson  &  Jones  on  the 
door,  and  I  go  in,  and  find  Thompson  and 
Jones  soiling  goods,  am  I  not  warranted  in 
believing  that  they  are  partners?"  to  which 
answer  was  made  in  effect :  **  That  would  not 
change  the  nature  of  the  assets,  and  make 
property  which  belonged  to  the  father  in  fact 
the  joint  property  of  father  and  son,''-^just 
as  it  is  claimed  in  this  case,  it  will  be  ob- 
served. Appellants  contend  that  the  fact  of 
holding  out  sufllcient  to  constitute  an  osten- 
sible firm  of  J.  B.  Ooss  &  Co.  will  not  change 
the  nature  of  the  assets  so  as  to  make  the  in- 
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dividual  property  of  J.  B.  Goss  joint  prop- 
erty, in  equity,  of  J.  B.  Ooss  &  Co.  The 
positions  are  identical.  In  the  opinion  of 
the  court  this  is  answered  by  James,  L.  J. 
After  reciting  the  facts  in  Re  Bmoland  d. 
Orankihaie,  as  in  Lord  Cranworth*s  opinion 
in  that  case,  he  says:  ''Every  point  of  that 
judgment  applies  to  this  case,  with  this  sin- 

fle  exception,  which  fact  is  in  favor  of  the 
ecision  of  the  registrar,  that,  instead  of  the 
words  used  being  *&  Co.,'  which  is  an  am- 
biguous term,  and  might  mean  anybody  in 
the  world,  the  words  are  'Pulsford,  Son,  & 
Co.*  But  it  is  said  that  this  conclusion  will 
work  hardship  to  the  appellant,  who  is  a  cred- 
itor of  the  father  alone.  I  think  that  is  only 
one  of  those  misfortunes  which  occur  to  per- 
sons who  deal  with  others  who  afterwards 
become  insolvent  and  become  bankrupt,  hav- 
ing partners.  The  hardship  would  have  been 
exactly  the  same  upon  Hayman  if  there  had 
been  a  real  partnership  created  by  a  formal 
instrument.  The  same  consequences  would 
then  have  hapf)ened  as  happen  where  there  is 
only  an  ostensible  partnership."  It  will  be 
distinctly  noted  at  this  point  that  the  court 
makes  no  distinction  in  the  administration 
of  estates  of  an  ostensible  and  an  actual  firm 
in  bankruptcy.  The  Lord  Justice  proceeds : 
**The  rule  has  been  established  that  joint 
creditors  take  the  joint  estate,  and  separate 
creditors  take  the  separate  estate;  and  you 
only  have  to  consider  what  is  joint  and  what 
is  separate  estate ;  and  you  must  apply  the 
rule  independently  of  the  hardship.  The 
supposed  hardships  are  those  which  it  may 
inflict  in  any  particular  case.  We  can  only 
apply  the  fixed  rule  that  that  which  is  join 
estate  shall  go  to  the  joint  creditors,  and  that 
which  is  separate  estate  shall  go  to  the  sep- 
arate creditors." 

The  reasoning  of  these  cases  is,  in  our  opin- 
ion, unanswerable,  and  we  deduce  thereirom 
the  principle  of  law  that,  if  a  persons  allows 
another  to  carry  on  business  in  such  a  way  as 
to  amount  to  a  holding  out  to  persons  gen- 
erally that  he  and  such  other  are  partners, 
and  credit  is  given  to  both  on  the  supposi- 
tion that  they  are  partners  in  fact,  the  prop- 
erty with  which  such  business  is  carried  on, 
though  in  law  that  of  such  person,  in  equity 
will  oe  treated  as  the  joint  property  of  mich 
person  and  such  other ;  and  neither  of  them, 
nor  the  creditors  of  either,  can  prove  up  in 
insolvency  in  competition  with  tne  creditors 
who  have  trusted  tne  two  as  partners  and  the 
business  as  that  of  the  two.  To  the  same 
effect  is  Van  KUeck  v.  McCabe,  87  Mich.  59i). 
Applying  the  law  thus  stated  to  the  question 
under  consideration,  the  conclusion  is  easily 
reached  that,  while  there  are  no  firm  assets 
at  law  of  the  ostensible  firm  of  J.  B.  Ooss  A 
jOo.,  all  the  property  used  by  J.  B.  Goss  in 
conducting  the  business,  in  equity,  is  the 
joint  property  of  such  ostensible  firm,  and 
to  it  all  the  creditors  of  such  ostensible  firm 
can  resort,  the  same  in  all  respects  as  if  there 
had  been  a  firm  in  fact. 

This  effectually  disposes  of  the  appeal  of 
appellant  Lottie  Thayer,  though  it  is  as  ef- 
fectually ruled  by  the  law  applicable  to  the 
Davies  appeal,  as  will  appear  by  what  fol- 
lows.   Appellant  Davies  never  became  a  cred- 
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itor  of  J.  B.  Gobs  or  of  J.  B.  Qoss  &  Co., 
by  any  agreement  to  which  he  was  a  party ; 
and,  while  his  appeal  presents  the  question 
of  whether  there  is  any  joint  property  to 
which  he  can  resort,  such  Question  involves 
a  different  question  from  the  one  discussed 
as  particularly  applicable  to  the  Thayer  ap- 
peal. 

We  must  start  the  discussion  of  the  Davies 
appeal  with  the  propositions  of  law — in  re- 
spect to  which,  though  there  is  some  conflict, 
they  are  too  well  established  by  the  great 
weight  of  authority  to  be  questioned  by  this 
court — that  partnership  creditors  have  no  lien 
on  the  partnership  assets  independent  of  the 
equity  of  the  partners,  but  must  work  out 
their  preference  over  the  individual  creditors 
of  the  members  of  the  partnership  through 
the  equities  of  such  members ;  that,  so  long 
as  the  equity  of  the  individual  members  of 
the  partnership  exists  to  have  the  partnership 
property  applied  to  the  partnership  debts, 
the  creditors  have  the  equity  to  compel  its 
enforcement ;  that  if  one  member  sells  his  in- 
terest, bona  fide,  to  his  copartner  or  a  stranger, 
without  in  any  way  retaining  his  equitv  to 
have  the  partnership  creditors  paid  out  of  it, 
the  joint  property  is  thereby  converted  into 
the  individual  property  of  the  purchaser. 
The  question  to  be  determined  is,  in  view  of 
the  facts  that  the  sale  was  made  by  Putnam 
in  consideration  of  the  debts  of  the  partner- 
ship being  paid ;  that  the  Arm  was  insolvent 
at  the  time ;  that  the  whole  transaction  was 
really  made  by  him  to  relieve  himself  from 
the  partnership  liability;  that  the  propeity 
was  put  into  the  possession  of  J.  B.  Qoss  for 
the  purpose  of  continuing  the  same  business 
with  the  same  assets,  and  effecting  a  settlement 
of  the  old  partnership  affairs, — all  of  which 
clearly  appears,  can  it  be  held  that  the  equi- 
table title  to  the  property  was  changed  so 
as  to  affect  the  equitable  right  of  Putnam  to 
have  the  creditors  of  the  old  firm  paid  out  of 
it,  or  were  the  equitable  rights  of  the  out- 
going partner  and  the  creditors  preserved  by 
reason  of  the  facts,  and  the  assets  in  the  hands 
of  J.  B.  Goss  impressed  with  a  trust  to  carry 
out  the  intention  of  the  parties?  In  discuss- 
ing these  questions,  full  effect  should  be 
given  to  the  significant  controlling  words  in 
the  rule  correctly  stated  in  WUlis  v.  Thomp- 
ton,  86  Tex.  801,  ''boba  fide,*'  without  in 
any  manner  retaining  the  lien.  In  Ganroy 
V.  Woods,  18  Oal.  626,  78  Am.  Dec.  605,  it 
was  held  that  where  a  sale  is  made  bv  one 
partner  to  his  copartner,  and  the  considera- 
tion for  the  sale  is  the  payment  of  the  part- 
nership debts,  the  sale  is  not  **bona  fide,'' 
within  the  meaning  of  the  rule,  so  as  to  cut 
off  the  equity  of  the  vendor  to  have  the  prop- 
erty applied  to  the  payment  of  the  partner- 
ship debts.  Very  few  cases  can  be  found  that 
go  as  far  as  the  California  court  on  this  sub- 
ject, except  in  the  I^ew  Hampshire  court, 
which  does  so,  holding  that  the  creditor  has 
an  equitable  interest  independent  of  the  eq- 
uity of  the  individual  partner.  In  Ex  parte 
Cooper,  1  Mont.  D.  &  De  O.  868,  and  Ex 
parte  WiUiamt,  11  Yes.  Jr.  8,  it  is  held  that 
where  an  outgoing  partner  sells  bona  fide  to 
his  copartner,  and  takes  for  his  consideration 
an  agreement  that  the  purchaser  shall  pay  the 
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debts,  no  equitable  interest  in  the  property 
is  retained.  To  the  same  effect  are  8tani4m 
V.  Westover,  101  N.  Y.  365 ;  FuUon  v.  Hughee. 
68  Miss.  61 ;  IHman  v.  Hazard,  82  N.  Y.  66, 
and  many  other  cases  that  might  be  cited. 
In  Darby  v.  QiUigan,  88  W.  Va.  246,  6  L. 
R.  A.  740,  it  is  held  that  where  a  firm  is  in- 
solvent, if  a  partner  sells  out  to  his  copartner, 
and  the  purchaser  agrees  to  pay  the  firm  debts, 
the  sale  cannot  be  considered  bona  fide  bo 
as  to  cut  off  the  equity  of  the  firm  croditort 
to  be  preferred ;  and  to  the  same  effect  is  OUon 
V.  MorrUon,  29  Mich.  895.  In  the  latter  case 
Olson  and  Jones  were  partners.  Olson  sold 
out  to  Morrison,  the  consideration  being  that 
the  vendee  should  pay  the  debts  of  the  firm. 
It  sufiSciently  appears  that  the  firm  was  in- 
solvent. The  vendee  neglected  to  comply 
with  his  agreement,  and  the  creditors,  join- 
ing with  the  vendor,  brought  suit  to  compel 
performance  of  the  agreement,  and  to  sub- 
ject the  property  to  the  payment  of  the  part- 
nership debts.  Held,  that  tlie  agreement  to 
pay  the  debts  as  consideration  for  the  trans- 
fer was  a  suflQcient  recognition  of  the  equi* 
table  lien  of  the  partnership  creditors,  tracing 
the  same  through  the  equity  of  the  vendor, 
to  enable  them,  joining  with  him,  to  enforoa 
such  equity.  In  Menagh  v.  WhittMU,  62  N. 
Y.  146,  11  Am.  Rep.  683,  it  was  held  that» 
as  between  the  firm  and  its  creditors,  the  title 
of  the  former  to  the  joint  property  is  not  de- 
vested by  any  separate  transfers  to  outside 
parties  for  the  inaividual  benefit  of  the  re- 
spective vendors,  and  that,  when  there  has 
\keti  no  transfer  by  the  firm  as  such,  convey- 
ing the  corpus  of  the  propertv,  and  it  remains 
in  specie,  though  transferreo  by  the  separate 
transfers  of  the  individual  members,  it  may 
yet  be  followed  and  reached  in  the  hands  of 
those  claiming  under  such  fl^arate  transfera, 
by  creditors  of  the  firm.  This  is  upon  the 
theory  that  neither  partner  separately  has 
any  interest  in  the  corpus  of  the  property ; 
that  his  interest  is  ifmited  to  his  proportion- 
ate share  of  what  remains  after  a  settlement 
of  all  partnership  obligations  and  an  account- 
ing between  himself  ancrhis  copartner.  A 
distinction  is  drawn  in  this  case  between  a 
bona  fide  sale  by  one  of  a  partnership  to  two 
of  his  copartners  without  reservation,  which, 
under  the  prevailing  rule  of  Ex  parte  Ruffin^ 
6  Yes.  Jr.  119,  operates  to  liberate  the  assets 
from  the  partnership  liability,  and  a  sale 
made  by  one  member  of  a  firm  of  more  than 
two,  to  one  of  the  partners,  or  to  an  outaide 
party.  In  that  class  of  esses  the  New  York 
courts  have  uniformly  held,  since  Menagh 
V.  Whitwell,  that  the  partnership  effects  are 
not  liberated  from  the  partnership  liability. 
In  this  case,  if  it  is  held  that  the  sale  was 
really  to  J.  B.  Goss,  under  the  New  York 
rule  the  corpus  of  the  property  never  passed 
4)y  any  act  of  the  firm,  so  as  to  change  the 
equitable  title  in  respect  to  creditors  exist- 
ing at  the  time  of  the  sale.  The  trend  of 
the  New  York  cases  since  Menagh  v.  Whit- 
nM  has  been  to  extend  the  rule  which  pre- 
serves the  equity  of  the  creditors  in  case  of 
the  sale  by  one  of  the  members  of  an  insol- 
vent firm,  the  purchaser  assuming  the  part- 
nership obligations  in  place  of  the  outgoing 
partner,  whether  such  sale  is  to  a  oopi^er 
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or  otberwiae.  This  clearly  appean  bj  the 
following  from  the  opinion  in  Bulger  v. 
Bom,  119  N.  T.  465 :  The  equity  of  the  firm 
creditors  cannot  be  defeated  by  any  attempted 
conversion  of  the  assets  of  the  insolvent  firm 
into  the  individual  assets  of  one  of  the  part- 
ners, through  a  transfer  by  one  partner  of  his 
interest  therein  to  the  other.  In  such  a  case, 
till  the  assets  come  to  the  hands  of  a  bona 
tide  purchaser  the  same  can  be  reached  bv 
the  partnership  creditors.  To  the  same  ef- 
fect are  Kordlinger  v.  Andermm,  128  N.  T. 
544,  and  Peyser  v.  Myer$,  186  N.  T.  699.  In 
the  latter  case  there  had  been  a  change  in  the 
firm  some  time  prior  to  the  assignment  for 
the  bennflt  of  creaitors,  Uie  new  firm  not  hav- 
ing made  any  express  contract  to  pay  the  old 
firm  debts.  'There  were  two  sets  of  creditors, 
and,  in  discussing  the  subject  of  their  equi- 
table rights,  the  court  Paid:  **The  priority 
of  the  lien  of  firm  creditors  is  not  aevested 
by  a  transfer  by  an  insolvent  firm  of  the  firm 
assets  to  one  or  more  of  the  partners,  nor  can 
it  be  affected,  as  we  conceive,  by  any  mere 
change  in  the  personnel  of  the  firm,  as  by 
the  withdrawal  of  one  partner  from  the  firm 
or  the  introduction  of  a  new  member."  See 
also  Phelfa  t.  MeNeely,  66  Mo.  664,  27  Am. 
Rep.  878,  where  it  was  held  that  if  a  partner 
sells  out  his  interest  in  the  firm  to  his  co- 
partner, who  agrees  to  pay  the  debts,  the 
firm  being  at  the  time  insolvent,  the  equities 
of  the  creditors  are  preserved.  The  evidence 
in  that  case  tended  to  show  that  there  was 
no  property,  other  than  that  formerlv  belong- 
ing to  Uie  partnership,  out  of  which  the  firm 
debts  could  be  paid  ;  but  it  does  not  clearly 
appear  whether  the  court  rested  its  decision 
on  the  ground  that  there  was  an  implied 
promise  under  the  circumstances  to  pay  the 
firm  debts  out  of  the  partnership  assets,  or 
on  the  ground  that  the  insolvency  of  the  firm 
impeached  the  bona  fides  of  the  transaction. 
The  court  went  further,  and  held  that,  not- 
withstanding the  vendee  of  the  property  had 
turned  the  same  out  to  secure  his  individual 
creditors,  who  had  received  it  as  security  in 
good  faith,  it  could,  nevertheless,  be  reached 
by  the  partnership  creditors:  but  this  was 
subsequently  overruled  in  Be  Edvarde  d 
Wiffffinton'e Estate,  129  Mo.  426,  29  L.  R.  A. 
681. 

We  might  go  on  at  great  length,  review- 
ing decisions  on  this  subject,  and  cite  nu- 
merous authorities  where  outgoing  partners 
have  been  held  to  retain  their  equity  to  have 
the  firm  debts  paid,  and  the  rights  of  the 
creditors  to  the  assets  which  have  come  under 
the  control  of  eouity  have  been  worked  out 
through  the  equity  of  such  partners.  Prob- 
ably there  are  few  questions  upon  which 
there  Is  such  a  conflict  of  authority  as  the 
one  under  consideration ;  but  nearly  all  are 
in  harmony  with  the  principle  that  if  the 
bona  fides  of  the  transaction  are  impeached, 
or  if  the  equitv  is  retained  by  affreement, 
express  or  implied,  t^en  the  creditors  can 
enforce  such  eaultj.  The  confiict  chiefly 
arises  in  reffsra  to  what  circumstances  or 
facts  are  sufficient  to  impeach  the  good  faith 
of  tlie  transaction,  and  In  respect  to  what  is 
sufficient  to  show  a  contract  that  the  partner- 
ship debta  shall  be  paid  out  of  the  partner- 
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ship  assets,  and  Impress  a  tmat  upon  sucn 
assets  fur  that  purpose. 

By  the  mere  fact  of  the  dissolution  of  a 
partnership  by  one  member  selling  out  to 
his  copartner  or  to  a  stranger,  the  purchaser 
or  purchasers  agreeing,  as  consideration  for 
the  purchase,  to  pay  the  partnership  debts, 
the  firm  being  insolvent  at  the  time,  no  pre- 
sumption of  a  bona  fide  agreement  arises 
which  will  operate  to  change  the  equitable 
title  of  the  property ;  and  such  agreement 
must  clearly  appear  to  exist  inconsisieut  with 
the  continuance  of  the  euui table  rights  of 
the  partner,  and,  through  him,  of  the  part- 
nership creditors ;  else  it  is  retained.  Lind- 
ley,  Partn.  699.  If  the  circuiiisiances  ure 
such  as  to  show  that  the  property  was  merely 
transferred  for  the  purpose  of  winding  up 
the  affairs -of  the  concern,  tliere  being  no  ex- 
press agreement  that  tlie  propertv  bhall  be 
exclusively  that  of  thu  vendee,  ft  will,  in 
case  of  bankruptcv,  be  distributed  as  Joint 
estate.  Id.  699,  700.  This  is  upon  the  pre- 
sumption that  such  was  the  intention  of  the 
parties.  The  presumptions  to  be 'indulged 
in,  in  such  cases,  ratner  so  to  support  an 
implied  agreement  to  do  what  in  equity  and 

good  conscience  the  parties  ought  to  do.  In 
edam  v.  WiUiame,  4  McLean,  61,  Fed.  Cas. 
No.  13,609,  and  Marsh  v.  Bennett,  6  McLean, 
117,  Fed.  Cas.  No.  9,110,  it  was  held  that 
the  equity  was  retained  to  have  the  partner- 
ship creditors  paid  out  of  the  partnership 
assets,  and  that  such  assets  were  impressed 
with  a  trust  for  that  purpose  by  virtue  of  an 
express  agreement.  In  Re  Dawson,  69  Uun, 
289,  which  does  not  appear  to  have  been  ap- 
pealed from  or  criticised,  it  was  held  that 
where  one  member  of  a  firm  retires,  selling 
out  his  interest  to  a  third  party  who  con- 
tinues the  business  with  the  remaining  part- 
ner, with  whom  he  enters  into  partnership, 
and  the  partnership  assumes  the  debts  of  the 
previous  firm,  and  such  new  firm  becomes  in- 
solvent, and  makes  an  assignment  for  the 
benefit  of  creditors,  the  property  transferred 
to  the  new  firm  becomes  charged  in  equity 
with  a  trust  for  the  payment  of  the  debts  of 
the  old  firm,  which  the  outgoing  partner  may 
enforce.  Such  holding  is  certainly  equi- 
table and  Just  when  applied  to  a  state  of 
facts,  as  in  this  case,  which  leaves  no  room 
for  doubt  but  that  it  was  the  intention  of  all 
the  parties  dealing  with  the  property  to  pre- 
serve and  administer  the  partnership  assets 
in  the  nature  of  a  trust  to  liquidate  the  old 
debts;  and  to  this  extent  we  expressly  ap- 
prove of  and  apply  it  here. 

This  does  not  in  the  least  trench  upon  the 
rule  that  if  a  partner  sells  out,  bona  fide, 
his  interest  in  the  partnership  assets  and 
business,  without  in  any  manner  retuining 
his  equity  to  have  the  partnership  creditors 

?»aid  out  of  such  assets,  he  waives  his  equity 
n  that  regard,  but  is  perfectly  consistent 
with  it.  if  the  agreement  was  express  that 
the  debts  shall  be  paid  out  of  the  assets,  then 
the  equity  is  retained  by  express  contract; 
if  the  circumstances  of  the  transaction  show 
that  the  contemplation  of  the  parties  was 
that  the  debts  should  be  so  paid,  then  the 
equity  is  retained  by  implied  agreement; 
and  the  assets  are,  in  the  administration  of 
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the  atfaira  of  the  purchaser  in  insolTeDcy,  as 
effectually  impressed  with  a  trust  in  favor 
of  the  vendor,  and,  through  him,  the  credit- 
ors of  the  old  partnership,  in  the  one  case  as 
in  the  other.  The  circumstances  inyolved 
in  these  appeals  point  unerringly  to  tlie 
conclusion  that  it  was  the  intention  of  J.  D. 
Putnam,  J.  B.  Goss,  and  A.  J.  Qoss  that  the 
new  concern  of  J.  B.  Goss  &  Co.  should  con- 
tinue tbe  old  business  with  the  same  assets, 
for  the  primary  purpose  of  winding  up  such 
business  and  liquidating  the  debts  thereto- 
fore contracted  in  it  out  of  the  old  assets,  so 
far  as  practicable.  Hence  the  court  below, 
sitting  as  a  court  of  equity  in  the  adminis- 
tration of  the  affairs  of  A.  J.  Goss  and  J.  B. 
Goss,  was  warranted  in  concluding  that  the 
property  of  J.  B.  Qoes  is  impressed  with  a 
trust  to  carry  out  the  intention  of  all  the 
parties  concerned  in  the  dissolution  of  the 
old  firm  and  formation  of  the  new  concern 
of  J.  B.  Goss  &  Co.,  that  the  debts  of  the 
old  firm  should  be  assumed  by  the  new  con- 
cern, and.be  paid  out  of  the  property  turned 
oyer  to  it  and  the  operations  of  the  business, 
so  far  as  this  can  be  done  with  due  regard 
to  the  equities  of  the  creditors  who  trusted 
such  new  concern. 

On  the  subject  of  whether  the  two  sets  of 
creditors— those  of  the  old  firm  of  J.  D.  Put- 
nam &  Co. ,  and  those  of  the  ostensible  firm 
of  J.  B.  Goss  &  Co. — can  all  prove  in  the 
insolvency  proceedings  of  J.  B.  Goss,  though 
that  subject  need  not  be  decided  here,  we 
cite  ShB  parte  Qvuek  {Bs  Starkey  d  Whiteside) , 
8  Bin^.  469,  an  early  English  case  which 
covers  the  subject ;  and,  so  far  as  we  are  able 
to  find,  it  has  never  been  criticised  or  over- 
ruled. The  facts  were  that  S.  &  S.  had  been 
doing  business  for  some  time  as  copartners, 
and  were,  as  such,  indebted  to  various  per- 
sons. They  took  in  W.,  and  thereafter  the 
business  wss  conducted  by  B.,  S.  &  W.,  as 
copartners.  Tbe  new  firm  became  bankrupt, 
and  there  were  creditors  of  both  the  old  and 
the  new  firm  as  well.  The  court  held  sub- 
stantially as  follows :  **  We  are  of  the  opin- 
ion that  the  creditors  of  S.  &  S.  and  those  of 
8.,  S  &  W.  should  be  admitted  to  prove 
pari  passu  upon  the  joint  assets  of  the*  new 
firm. "  To  the  same  eiiect  is  Re  Frou>,  Jacobs^ 
d  Go.  *s  BstaU,  78  Pa.  469.  Foresman  sold 
out  his  interest  in  an  existing  firm  having 
creditors,  to  the  remaining  members,  who 
agreed  to  pay  tbe  debts.  The  vendees  con- 
tinued business  as  a  firm  with  the  same  as- 
sets for  a  time,  and  finally  made  an  assign- 
ment for  the  benefit  of  creditors.  Held,  that 
the  two  sets  of  creditors — those  of  the  old  firm 
and  those  of  tbe  new  firm — might  prove  pari 
pas»u  against  the  assets  of  the  new  firm ;  that 
Frow,  Jacobs,  &  Co.  wore  liable  for  the  debts 
as  partners  in  the  firm  of  Foresman  &  Co., 
which  they  took  upon  themselves  when  Fores- 
man retired  from  the  firm  and  they  continued 
the  business.  When  Foresman  sold  out,  the 
purchasers  intended  to  continue  the  business. 
They  took  all  the  assets,  and  assumed  the 
debts.  The  assets  became  the  capital  of  the 
new  firm,  and  the  old  debts  became  its  debts. 
Under  these  facts,  the  court  readily  reached 
the  conclusion  that  the  creditors  of  the  old 
and  of  the  new  firm  should  stand  on  an  equal 

80  L.  R.  A. 


footing  in  the  settlement  of  the  new  firm  in 
bankruptcy.  To  the  same  effect  are.  Be  Daw- 
son, 69  Hun,  289 ;  Bhedd  v.  Bank  qf  BratUe- 
baro,  82  Vt.  709 ;  FiUev  v.  Phdps,  18  Conn. 
294;  and  Wright  v.  Carman,  47  N.  Y.  8. 
H.  126.  Held,  in  the  latter  case,  and  in  Bs 
F¥ow,  Jacobs,  A  Oo.*s  Estate,  supra,  and  Bo 
Datoson,  supra,  that  the  debts  of  the  old  be- 
came, by  reason  of  the  facts,  the  debts  of  the 
new  firm.  To  the  same  effect  is  Bsysor  v. 
Myers,  186  N.  Y.  699,  where  it  is  distinctly 
held  that  if  there  is  a  change  in  the  personnel 
of  an  insolvent  -firm,  and  it  subsequently 
makes  an  assignment  for  the  benefit  of  cred- 
itors,— there  ^ing  an  agreement,  express  or 
I  implied,  at  the  time  of  the  change,  that  the 
new  firm  shall  assume  and  pay  the  old  debts^ — 
the  eouity  of  the  old  creditors  is  equal  to 
that  of  the  new.  There  was  no  express  agree- 
ment in  that  case,  but  the  court  held  that 
there  was  an  implied  agreement. 

This  effectually  disposes  of  all  the  ques- 
tions presented,  and  leads  to  the  oonclosioD 
that  neither  of  the  appellants  can  prove  pari 
passu  with  the  individual  creditors  of  A.  J. 
Goss  in  his  assignment,  but  thev  can  both 
prove  pari  passu  with  all  the  creditors  of  the 
ostensible  firm  of  J.  B.  Goss  &  Co.  in  the 
assignment  of  J.  B.  Goss. 

This  opinion  has  been  quite  lengthy,  but 
it  may  be  well  justified  from  the  importance 
of  the  questions  involved.  In  reaching  the 
conclusion  arrived  at  by  the  majority  of  the 
court,  we  resort  to  esses  merely  to  deter- 
mine what  well-defined  principles  have  beea 
established  applicable  to  the  facts  of  the  ap- 
peals before  us.  Having  come  to  a  satisfac- 
tory conclusion  in  that  regard,  we  endeavor 
to  broadly  apply  them  so  as  to  satisfy  ef- 
fectually the  ends  of  justice,  which  are  ob- 
viously the  legitimate  ends  for  which  sucb 
principles  have  been  worked  out  in  the  growtb 
of  equity  jurisprudence.  By  so  doing,  the 
assets  of  J.  B.  Goss,  held  and  used  by  hia^ 
as  those  of  the  ostensible  firm  of  J.  B.  Gos» 
&  A.  J.  Goss,  will  be  marshaled  and  ad- 
ministered along  definite  lines,  without  con- 
fusion or  uncertainty  as  to  the  rights  of  the- 
various  sets  of  creditors  and  parties  inter- 
ested. 

In  order,  now.  that  the  principles  of  eauity 
jurisprudence  here  applied  may  definitely 
appear,  we  recapitulate  as  follows: 

1.  In  the  administration  of  the  affairs  of  a. 
partnership  and  of  the  individual  membei» 
diereof,  the  fixed  rule  must  be  applied  that 
joint  estate  goes  first  to  joint  creditors,  and 
separate  estate  to  separate  creditors,  with  the 
exception  that  where  there  are  no  panoer- 
ship  assets,  and  there  is  no  living  solvent 
partner,  partnership  creditors  may  prove  with 
the  separate  creditors  of  a  partner  in  the  set- 
tlement of  his  estate  pari  passu. 

2.  Partnership  crea iters  have  no  "Hen,*' 
strictly  so  called,  on  partnership  assets,  but 
must  work  out  their  preference  over  the  cred- 
itors of  the  individual  members  of  the  part- 
nership through  the  equities  of  such  mem- 
bers. 

8.  If  one  of  a  partnership  sells  out,  bona 
fide,  his  interest  to  his  copartner  or  to  an- 
other, without  in  any  way  retaining  his  eq- 
uity to  have  the  partnership  creditors  paul 
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out  of  the  anett,  the  property  is  oonverted 
into  the  indiyidual  property  of  the  purchaser, 
free  from  all  the  equities  of  the  seller,  even 
if  Uie  purehaser,  as  the  oonsideratioD  for  such 
purchase,  agrees  to  pay  the  firm  debts ;  other- 
wise, if  the  purchaser  aff^ees  expressly  or  Im- 
pli^ly  to  apply  the  assets  to  such  purpose. 

4.  The  word  ** assets,"  used  in  No.  1,  is 
not  confined  to  assets  at  law,  but  includes  all 
assets  applicable  to  the  payment  of  the  part- 
nership debts,  under  the  well-defined  prin- 
ciples for  the  administration  of  the  affairs  of 
insolvent  partnerships  under  the  direction 
of  a  court  of  equity. 

5.  Those  who  deal  with  persons  represent- 
ing themselves  to  creditors  generally  as  part- 
ners in  a  certain  business  are  entitled  to  have 
the  property  used  in  such  business  applied 
(o  the  payment  of  the  debts  incurred  in  such 
business,  in  preference  to  the  individual  debts 
of  the  members  of  the  partnership,  and  the 
ostensible  member  of  sucn  partnership  is  like- 
wise entitled  to  have  the  assets  of  the  osten- 
sible firm' so  applied. 

6.  If  a  member  of  an  insolvent  firm  sells 
out  with  the  understanding  that  the  business 
is  to  be  continued  with  the  same  assets,  and 
the  purchaser  or  purchasers,  as  consideration 
for  the  sale,  are  to  assume  and  pay  the  old 
debts,  and  the  circumstances  are  such  as  to 
evidence  the  fact  that  the  purpose  of  the 
transaction  is  to  pay  the  old  firm  debts,  and 
to  wind  up  the  old  partnership  concern,  by 
the  payment  of  the  debts  of  such  concern  out 
of  the  partnership  assets  and  a  continuation 
of  the  business,  the  court  is  warranted  in  con- 
cluding that  the  equity  of  the  outgoing  part- 
ner to  have  the  assets  of  the  firm  applied  to 
the  payment  of  the  firm  debts  is  not  changed, 
and  that  the  right  of  the  creditor  to  enforce 
it  continues. 

7.  If  one  of  the  members  of  an  insolvent 
firm  sells  out  his  interest  to  an  outside  party 
or  to  his*  associates,  and  thereby  a  new  firm 
is  formed,  which  assumes  the  debts  of  the 
old  firm,  the  intention  of  all  the  parties  be- 
ing that  the  new  firm  shall  continue  the  busi- 
ness in  substantially  the  same  way,  with 
substantially  the  same  assets,  and  that  the 
old  debts  shall  be  paid  out  of  such  business, 
and  such  new  firm  subsequently  nuikes  an 
assignment  for  the  benefit  of  creditors,  in  the 
administration  of  the  assignment  the  credit- 
ors of  the  old  and  the  new  firm  may  prove 
their  claims  pan' iNiMu,  and  be  preferred  over 
individual  creditors  of  the  members  of  such 
new  firm. 

7^  crdera  appealed  firom  are  ajflrmed,  and 
the  causes  remanded  for  further  proceedings 
according  to  law. 

ThATEB  «.   EUMFHBBT. 

Newman,  J. ,  dissenting : 

Lottie  Thayer  was  a  creditor,  for  money 
lent,  of  the  milling  copartnership  of  J.  D. 
Putnam  &  Co.  The  firm  comprised  J.  D. 
Putnam  and  Alfred  J.  Ooss.  It  was  after- 
wards dissolved  by  mutual  consent.  The 
business  was  thenceforward  carried  on,  at 
the  same  place,  under  the  name  of  J.  B.  Ooss 
A  Co.,  who  assumed  all  the  debts  of  J.  D. 
Putnam  A  Co.  The  firm  property  of  J.  D. 
Putnam  &  Co.   was  conveyed  to  James  B. 
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Ooss,  who  alone  carried  on  the  business  under 
the  name  of  J.  B.  Ooss  ft  Co.  Thayer  took 
the  note  of  J.  B.  Ooss  A  Co.  for  her  claim 
against  J.  D.  Putnam  A  Co. ,  and  surrendered 
the  old  note.     She  afterwards  recovered  a 

Judgment  on  her  new  note,  against  James 
I.  Ooss  and  Alfred  J.  Ooss,  in  form  joint 
and  several.  The  trial  court  found  that  Al- 
fred J.  Ooss  was  not  a  partner  with  James 
B.  Ooss  in  the  firm  of  J.  B.  Ooss  &  Co., 
but  that  he  was  liable  to  Thayer  by  reason 
of  his  beinff  held  out  to  her  as  a  partner. 
Both  Alfred  J.  Ooss  and  James  B.  Ooss  are 
Insolvent,  and  have  made  assignments  for 
the  benefit  of  their  creditors.  Alfred  J.  Ooss 
assigned  to  H.  L.  Humphrey,  the  respondent ; 
James  B.  Ooss,  to  one  Weld.  The  assign- 
ment of  James  B.  Ooss  includes  all  that  re- 
mains of  the  property  which  was  received  of 
J.  D.  Putnam  &  Co.  No  menios  is  made  in 
ei  ther  assi  gnment  of  partnership  property.  J. 
D.  Putnam,  also,  is  insolvent.  Thayer  filed 
her  claim,  based  on  her  JudgmsMS,  with  the 
respondent.  It  is  stipulated  that  her  original 
claim  has  become  merged  in  thi»  -judgment. 
The  respondent  filed  objections  to  the  claim« 
The  court  held  that  she  must  first' go  against 
Hie  partnership  assets,  and  mmld  not  go 
against  the  individual  assets  of  Alfred  J. 
Ooss  until  his  separate  creditors  were  paid. 
From  this  order  Thayer  appeals. 

The  rule  is  fully  settled,  in  the  adminis* 
tration  of  the  estates  of  insolvents,  that  the 
partnership  debts  are  primarily  payable  out 
of  the  partnership  assets,  and  are  entitled  to 
a  preference  over  the  individual  debts  of  the 
insolvent;  and  so,  in  the  reverse  case, -the 
individual  debts  are  primarily  payable  out 
of  the  individual  assets  of  the  insolvent,  and 
possess  a  like  preference.  The  surplus  only, 
after  satisfving  such  priorities,  can  be  reached 
by  the  other  class  of  debts.  For  this  pur- 
pose the  joint  estate  and  the  separate  estate 
of  the  insolvent  constitute  separate  funds,  to 
be  administered  separately.  Story,  Partn.  7th 
ed.  §  876 ;  17  Am.  A  Eng.  Enc  Law,  p.  1203, 
and  cases  cited  in  note  1 ;  T.  Parsons,  Partn. 
4th  ed.  §  882 ;  note  to  McOuUoh  v.  Daehidl,  18 
Am.  Dec.  271 :  MurriU  v.  Neia,  49  U.  8.  8 
How.  414.  12  L.  ed.  1185;  CurtU  v.  Wood- 
ward, 58  Wis.  499,  46Am.Bep.647.  There  are 
certain  exceptions  to  this  rule,  which  go  to 
prove  and  ascertain  it.  One  such  exception, 
which  is  as  well  settled  as  the  rule  itself, 
is  the  case  where  there  are  no  partnership 
assets  to  be  administered,  and  no  living  sol- 
vent partner.  Where  there  are  no  partnership 
assets  to  be  administered,  and  no  living  sol- 
vent partner,  then  the  joint  creditor  is  entitled 
to  share  ^ari  passu  with  the  individual  cred- 
itors of  the  separate  estate.  Stoiy,  Partn. 
7th  ed.  $  878 ;  17  Am.  A  Eng.  Enc.  Law,  p. 
1206,  and  cases  cited  in  note  4;  Ourtis  v. 
Woodward,  supra;  T.  Parsons,  Partn.  4th 
ed.  $  884,  note  1. 

In  the  instant  case  there  was,  in  fact,  no 
partnership.  There  are  no  partnership  as- 
sets. There  is  no  living  solvent  partner. 
The  case  seems  to  come  clearly  within  the 
exceptions  to  the  rule  as  above  stated.  There 
was  no  partnership.  The  trial  court  so  de- 
cided, and  that  is  conclusive  here.  The  fact 
that  there  was  no  partnership  is  absolute 
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proof  that  there  are  no  partnership  aseets. 
It  is  undisputed  that  J.  D.  Putnam,  Alfred 
J.  Ocas,  and  James  B.  Ooss,  all  the  debtors 
involyed  in  the  controversy,  are  all  and  each 
•insolvent.  J.  D.  Putnam  conveyed  all  bis 
interest  in  the  partnership  property  of  J.  D. 
Putnam  &  Co.,  in  November,  1891,  to  Al- 
fred J.  €k)6s.  Alfred  J.  Qobs  conveyed  the 
entire  property  to  James  B.  Goss.  James  B. 
Goas  assignea  the  entire  property  for  the 
benefit  of  his  creditors.  Alfred  J.  Goas  has 
assigned  all  his  property  for  the  benefit  of 
his  creditors.  There  is  absolutely  no  prop- 
erty in  existence  which  any  one  claims  to  be 
partnership  assets  of  James  B.  Goss  and  Al- 
fred J.  Goss.  To  require  the  petitioner  to 
pursue  for  her  remedy  any  such  supposititious 

Sartnership  assets  is  to  mock  her  with  the 
elusive  promise  of  a  remedy  which  must 
inevitably  disappoint  the  expectation  which 
it  fosters. 

The  circumstaace  that  the  piopertr  which 
James  B.  Goas  aaaigned  for  the  beneat  of  his 
creditors  is  in  p«rt»  the  same  property  whidi 
was  once  the  iurm  properly  of  J.  D.  Putnam 
&  Co.,  is  of  no  aigniflcance.  No  equity  of 
the  creditors  of  J.  D.  Putnam  A  Co.  followed 
this  property  Into  the  hands  of  James  B. 
Goss.  There  is  no  hint  of  bad  faith  in  the 
transfer,  or  that  it  was  made  in  contempla- 
tion of  insolvency.  The  rights  of  creditors 
in  the  assets  of  a  partnership 'must  be  worked 
out  through  the  equities  of  the  partners.  If 
the  partner  has  no  right,  the  creditor  has 
none.  The  right  of  the  partners  is,  in  effect, 
a  right  to  share  in  the  surplus  left  after  dis- 
charging all  the  firm  debts.  Each  partner 
has  uie  right  to  require  all  the  firm  assets  to 
be  applied  to  the  payment  of  the  firm  debts ; 
for  so,  only,  can  his  liability  in  solido  for 
them  be  diminished.  But  this  right  of  a 
partner  is  property  which  can  be  sold  and 
transferred.  It  Is  effectually  sold  and'  trans- 
ferred by  a  sale  and  transfer,  in  good  faith,  of 
all  his  interest  in  the  firm  property,  whether 
to  his  partner  or  to  a  stranger.  Such  a  sale 
and  transfer  dissolves  the  partnership,  and 
extinguishes  every  right  which  the  retiring 
partner  had  in  the  firm  property ,  including 
the  right  to  require  it  to  be  applied  to  the 
payment  of  firm  debts,  unless  such  riffht  is 

f reserved  by  the  terms  of  the  sale.  Story, 
artn.  7th  ed.  $8  807,  868,  880 ;  Bates,  Partn. 
fii^  528.  640,  660-662 ;  T.  Parsons,  Partn.  4th 
ed.  89  178,  246,  248,  894,  note  1  on  page  880, 
and  cases  cited ;  Collyer,  Partn.  Perkin*s  ed. 
§§  894.  904,  906;  Lindley,  Partn.  Am.  ed., 
with  Audenreid's  notes,  1888.  gg  407,  766; 
86  Cent.  L.  J.  418,  and  cases  cited  in  note 
8  on  page  420;  17  Am.  &  Eng.  Enc.  Law, 
pp.  970-976,  and  cases  cited  in  note  8 ;  Gate 
y.  Beauregard.  99  U.  S.  119,  26  L.  ed.  870 ; 
FiUpairiek  v.  Ftannagan,  106  U.  S.  648,  27 
L.  ed.  211 ;  Buiskamp  v.  Moiine  Wagon  Oo. 
121  U.  S.  810-828,  80  L.  ed.  971-976 ;  Baker'g 
Appeal,  21  Pa.  76,  69  Am.  Dec.  762;  Zoddv. 
GrUwoU,  9  111.  26,  46  Am.  Dec.  443;  Be 
Lloyd,  22  Fed.  Rep.  88 ;  Saundere  v.  Beilly, 
106  N.  Y.  12,  69  Am.  Rep.  472;  Davis  v. 
Delaware  ds  E,  Canal  Go.  109  N.  Y.  47 ;  Robb 
y.  Mudge,  14  Gray,  634.  The  effect  is  the 
same  where  the  remaining  partner  or  other 
purchaser  assumes  the  debts  of  the  firm.    This 
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is  a  personal  contract  only,  and  leaves  the 
retiring  partner  in  the  condition  of  an  unse- 
cured creditor.  Bates,  Partn.  g  628 ;  Story, 
Partn.  7th  ed.  669;  17  Am.  &  Eng.  £nc. 
Law,  p.  976;  Bohb  v.  Mndge,  eupra.  Sudi 
sales  of  a  partner's  interest  in  firm  property 
are  presumed  to  be  valid.  Kimball  v.  T^omp- 
9on,  18  Met.  288.  The  authorities  are  nearly 
uniform.    Only  a  few  cases  are  out  of  line. 

These  considerations  seem  to  show  auflS- 
ciently  that  there  are  no  joint  assets  of  Al- 
fred J.  Goes  and  James  B.  Goes,  and  so  that 
the  petitioner  has  the  rieht  to  go  against  the 
individual  assets  of  either  in  the  hands  of 
their  respective  assignees.  The  case  prop- 
erly ends  here.  This  covers  all  the  issues 
tried  and  on  which  there  was  evidence. 
Whatever  else  Is  decided  is  In  the  ahsraoe 
of  necessary  parties,  and  is  based  upon  in- 
ference and  conjecture,  instead  of  ey^denoe. 
The  property  which  the  court  says  is  sub- 
ject to  the  petitioner's  claim,  as  the  Joint 
profierty  of  the  two  Gossea,  is  now  actoally 
in  the  possession  of  the  assignee*  of  James 
B.  Goes  for  the  benefit  of  his  indiyidual 
creditors.  It  is  held  for  them,' and  is  claimed 
by  them.  But  they  have  not  been  represented 
in  this  proceeding,  nor  their  rights  investi- 
gated. No  opinion  of  their  rights,  volun- 
teered in  their  absence,  is  bibding  on  them. 
When  the  petitioner  presents  her  claim  for 
proof  against  these  assets,  she  meets  a  fresh 
contest  with  these  new  creditors.  And  it  may 
not  be  so  easy  to  put  them  down,  being  pres- 
ent, as  when  they  are  absent.  It  is  easy  to 
put  the  absent  in  the  wrong.  Lee  ahients 
out  toujoure  tart.  Whether  she  hss  a  remedy 
against  those  assets  can  only  be  known  at  the 
end  of  that  contest. 

It  may  be  true— it  is  not  necessary  to  Ques- 
tion it— that  Alfred  J.  Goss  is  estopped,  as 
against  this  petitioner,  to  deny  that  ne  was 
a  partner  with  James  B.  Goes,  and  that  there 
were,  in  fact,  partnership  assets.  -  But  this 
does  not  aid  the  petitioner,  nor  brins  her 
nearer  to  a  remedy  against  these  assets,  until 
it  is  also  established  that  James  B.  Goss  and 
his  individual  creditors  are  bound  bv  a  like 
estoppel.  That  cannot  be  established  in  this 
proceeding,  because  neither  the  necessary  par- 
ties are  before  the  court,  nor  the  evidence  by 
which  it  is  to  be  established.  And  there  is 
great  danger  of  doing  the  petitioner  an  ir- 
reparable wrong  if,  with  so  little  knowledge 
of  the  actual  situation,  her  remedy  is  limited 
by  the  court  to  those  assets ;  for,  at  the  best, 
it  is  but  a  desperate  chance.  It  is  said  that 
James  B.  Goss  is  also  estopped  to  deny  the 
alleged  partnership  and  the  joint  ownership 
of  the  property  used  in  it  But  the  court 
has  not  listened  yet  to  James  B.  Go8S*8  side 
of  that  question.  It  is  assumed,  without 
proof,  that  he  permitted  Alfred  J.  Gees  to 
hold  himself  out  as  a  partner,  and  the  prop- 
erty and  business  as  partnership  property 
and  business.  Certainly,  the  other  side  of 
this  question  should  have  an  opportunity  to 
be  heard  before  any  person's  rights  should 
be  limited  or  destroyed  by  a  decision  of  it 
In  truth,  it  is  neither  alleged  nor  shown— 
as,  indeed,  it  could  not  well  be,  in  the  ab- 
sence of  proper  parties— that  James  B.  CkxM 
did    in  fact  hold  out  Alfred  J.  GoM  as  a 
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Dftrtaer,  or  aa  haying  an  interest  in  the  prop- 
erty or  basinees ;  while  it  does  appear  that 
he  conducted  the  business  alone,  ana  had  the 
sole  ostensible  possession  of  the  property  and 
business,  while  Alfred  J.Qoss  lived  in  another 
city,  miles  away,  and  had  no  apparent  con- 
nection with  the  business.  Apparently  the 
principal  part,  if  not  all,  of  the  ostensible 
property  used  by  James  B.  Goss  in  conduct 
of  the  business,  was  the  mill  itself.  It  may 
l>e  a  question  of  some  ditDcqlty  whether  the 
bare  occupation  of  the  mill  for  the  purpose 
of  carrying  on  the  business,  without  a  posi- 
tive representation  of  ownership,  could  estop 
any  person  to  claim  ownership  of  it  accord- 
ing to  the  true  recorded  title.  Mere  occupa- 
tion of  real  estate,  by  carrying  on  a  business 
in  it,  must  create  a  very  slight,  if  any,  pre- 
sumption that  the  occupant » the  owner ;  for, 
perhaps,  a  majority  of  the  business  of  the 
country  is  carried  on  in  rented  premises.  It 
has  not  been  claimed  before,  so  lar  as  known, 
that  the  mere  occupancy  of  real  estate  by  a 
business  created  any  presumption  against  its 
owner  that  he  was  a  partner  to  the  business 
being  carried  on  In  his  property ;  snd  no  case 
has  ^n  found  which  holds  that  the  mere  occu- 
pancy of  real  estate  by  a  business  creates  any 
estoppel  against  the  owner  to  claim  his  own. 

But  it  is  not  yery  important  whether  James 
B.  Qoss  shall,  when  the  question  is  presented, 
be  held  to  be  estopped  or  not.  A  much  more 
important  question  will  be  whether  his  in- 
dividual cieditors  are  estopped  from  claim- 
ing that  theae  assets,  which  are  in  the  hands 
of  his  assignee  for  Uieir  benefit,  were  really 
his  individual  assets.  No  one  questions  that 
they  were  his  individual  assets  in  law,  and 
they  are  his  individual  assets  in  equity,  un- 
less these  individual  creditors  are  estopped 
to  claim  them  as  such.  Now,  there  really 
is  no  evidence  in  the  case  which  shows  the 
nature  of  these  debts  to  the  individual  cred- 
itors of  James  B.  Qoss.  It  seems  to  be  as- 
sumed by  the  majority  that  they  were  all 
debts  contracted  to  persons  who  gave  credit 
to  an  ostensible  partnership ;  while,  in  truth, 
there  is  no  evidence  on  the  subject.  There 
is  nothing  to  show  that  these  debts  are  not 
all  due  to  persons  who  dealt  with  him,  in 
good  faith,  relying  upon  his  apparent  sole 
responsibility,  from  the  possession  of  this 
property,  and  his  sole  conduct  of  the  busi- 
ness. "Sot  does  it  appear  whether  these  debts 
were  contracted  in  the  milling  business,  or 
whether  they  were  the  misfortunes  of  inde- 
pendent  enterprises.  In  this  condition  of  the 
case,  it  certainly  cannot  be  prudent  to  de- 
cide this  question  of  which  set  of  creditors 
have  the  superior  equity  to  these  assets.  It 
is  sufficient  to  decide  such  questions  as  have 
been  tried  before  the  trial  court,  between  the 
parties  who  were  before  the  court,  and  which 
are  before  this  court  upon  the  appeal.  If 
there  are  bona  fide  individual  creditors,  they 
may  not  be  estopped  to  claim  according  to 
the  true  legal  title  of  the  assets,  although 
their  debtor  be  so  estopped.  Bates*  Partn. 
g  105,  and  cases  cited  in  note  1,  p.  128. 

The  case  really  made  shows  that  there  are 
no  loint  assets,  practically  available  to  the 
petitioner.  II  there  are  any,  they  are  des- 
perate and  nominal  only.    It  is  not  equity 
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to  relegate  the  petitioner  to  them  for  her  onlT 
remedy,  for  it  is  not  expected  that  there  win 
be  a  siuplus  in  either  separate  estate  after 
the  individual  creditors  are  paid.  It  is  a 
forlorn  hope.  She  should  be  permitted  to 
share  pari  p€U9U  with  the  individual  cred- 
itors of  Alfred  J.  Goss. 

Pinney*  J.  : 

I  dissent  from  the  opinion  of  the  court, 
and  concur  in  the  opinion  of  Mr.  Justice 
Newman. 

Datie8«.  Humphbkt. 

Nevrman,  J.,  dissenting: 

This  case  arises  out  of  the  same  failures 
and  assignments  as  Thayer  v.  Humphrey,  but 
in  some  of  its  circumstances  differs  from  that 
case.  The  appellant  was  also  a  creditor  of 
J.  D.  Putnam  A  Ck>.,  but  he  did  not  accept 
of  J.  B.  Goss  &  Ck).  as  a  substitute  for  his 
original  debtor.  So  he  Is  not  a  creditor  of 
either  James  B.  Goss  or  J.  B.  Goss  &  Co. ; 
and  neither  are  in  any  way  liable  for  his 
claim.  The  appellant  seeks  to  prove  his  claim 
against  the  estate  of  Alfred  J.  Goss,  in  the 
hands  of  his  assignee  for  the  benefit  of  his 
creditors.  It  is  answered  to  his  application : 
**  Tour  remedy  is  against  the  assets  of  James 
B.  Goss,  which  are  in  the  hands  of  his  as- 
signee for  the  benefit  of  his  creditors. "  And 
so  he  is  turned  away.  It  is  not  claimed  that 
there  are  any  firm  assets  of  J.  D.  Putnam  <& 
Co.  in  existence,  nor  that  either  partner  is 
solvent,  nor  that  the  transfer  to  J.  B.  Goss 
&  Co.  did  not  pass  the  legal  title  to  all  the 
assets  of  J.  D.  Putnam  &  Co.  to  J.  B.  Goss 
&  Co.  But  it  is  held  that  the  right  of  the 
partners  to  have  these  assets  applied  first  to 
the  payment  of  the  debts  of  the  firm  was  re- 
served by  the  terms  and  conditions  of  the 
transfer.  This  is  believed  to  be  without  a 
shadow  of  foundation  in  fact  It  is  put  upon 
the  ground  that  the  transaction  was  for  the 
purpose  of  applying  the  assets  of  the  firm  to 
the  payment  of  its  debts ;  and  this  in  the  teeth 
of  all  the  evidence.  The  firm  of  J.D.  Put- 
nam &  Co.  was  composed  of  J.  D.  Putnam 
and  Alfred  J.  Goss.  Both  partners  signed 
and  published  a  notice  of  the  dissolution  of 
the  firm,  in  which  the  public  was  notified 
that  the  same  business  would  be  continued 
by  J.  B.  Goss  &  Co.,  who  assumed  all  the 
debts  of  the  firm ;  and  the  same  business  was, 
in  fact,  carried  on  at  the  same  place,  by  J. 
B.  Goss  <&  Co.,  for  two  years  and  upward. 
It  does  not  seem  necessary  to  say  that  the  in- 
tent to  have  the  business  carried  on  with  the 
same  property  is  incompatible  with  the  pur* 
pose  to  have  the  property  applied  to  the  pay- 
ment of  the  debts.  The  greater  part  of  the 
property  received  by  J.  B.  Goss  &  Co.  was 
the  gristmill  itself.  J.  6.  Goss  &  Co.  got 
nothing  of  value  for  the  promise  to  pay  the 
debts  of  the  old  firm,  unless  they  got  the 
right  to  carry  on  the  business  with  the  prop- 
erty received  from  the  old  firm.  The  real 
intention  of  the  transaction  is  obvious.  It 
was  to  make  a  novation  of  the  debts  of  the 
old  firm, — to  substitute  a  new  debtor  in  place 
of  the  old  one.  This  was  not  altogether  ef- 
fected, because  some  of  the  old  creditors  did 
not  consent  to  the  substitution.    If  the  pur- 
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pose  was  to  apply  the  Ann  property  to  the 
payment  of  firm  debts,  the  obylous  way  to 
make  the  purpose  effectual  was  to  make  an 
assignment  of  it  for  the  benefit  of  the  firm's 
creditors.  It  seems  that  this  dearly  was 
the  ordinary  case  of  a  transfer  of  the  firm's 
assets  for  the  purpose  of  a  novation.  In  such 
a  case  all  are  agreed  that  the  partners  of  the 
old  firm  lose  their  equity  to  have  the  assets 
transferred  applied  to  the  payment  of  the  firm 
debts. 

This  case,  too,  is  decided  in  the  absence 
of  parties  and  evidence  necessary  to  its  final 
disposition.  The  other  side  is  not  heard,  as 
it  must  be  before  it  can  be  bound  by  the  de- 
cision.   Ifan  eomtat  that,  when  these  parties 


and  their  evidenoe  are  heard,  J.  D.  PufenaBs 
&  Go.  will  be  found  estopped,  as  against  the 
creditors  of  J.  B.  Qoss  A  Co.,  from  claimtn^ 
any  right  in  this  property  of  which  they 
have  held  out  J.  B.  Gk>8s  &  Co.  to  be  tlie 
owners. 

The  appellant,  on  the  case  as  it  now  ap- 
pears, should  be  admitted  to  share  pari  pamu 
with  the  individual  creditors  of  Alfred  J. 
Goes,  on  the  authorities  cited  in  the  disaent- 
ing  opinion  in  Thajfer  v.  Bumphreif. 

Piiiney«  J. : 

I  dissent  from  the  opinion  of  the  oourt^ 
and  concur  in  the  opinion  of  Mr.  Justice 
Newman. 
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I.  An  I^Jmieiloa  a|fmliftat  enfbreiiiff  a 
Judfl^ent  at  law  wUl  be  sraoted  wbere  the 


Nova.— Jn^fietCorw  ooalrwt  SudffmenU  for  matUn 
artoffiflf  aubuquenUy  to  their  rendilionn 

L  Lack  of  rtmedy  by  appeal  or  new  trioL 
a.  By  miBtake, 
h.  By  aM  of  court  or  ojBUcer, 
o.  Other  eaaee  of  defective  record, 
d.  By  neolUfenee. 
IT.  Loat  or  dsttroyed  record. 
in.  For  fraud. 
TV.  For  aUeration  of  record, 
V.  JudotMnta  net  uaMe,  revereed^  or  tuperdeded. 
VT.  For  payment  or  eaiief action. 
YIL  In  behalf  of  wrety. 
VIII.  For  set-off. 
XX.  F&r  newly  diaeovered  evidence. 

The  oaseof  Lnrui  ROCK&  FT.  8.  R.  Go.  v.Wbua, 
which  holds  that  where  an  appeal  Is  prevented  by 
the  death  of  the  trial  jud^e,  preventlnff  the  bill  of 
ezceptioDS  from  being  completed,  and  the  defend- 
ant is  not  guilty  of  negligence,  and  the  Judgment  ia 
unjust,  and  there  Is  no  remedy  at  law,  an  injunc- 
tion will  be  granted,— is  in  accord  with  the  well-es- 
tablished principles  of  equity,  and  is  fully  sustained 
by  the  authorities. 

L  Lack  of  remedy  by  appeal  or  new  triaL 

a.  By  mistake. 

Where  an  appeal  Is  prevented  by  reason  of  mis- 
take of  the  officer  in  preparing  a  wrong  bond,  or  by 
reason  of  the  appeal  having  been  taken  to  the 
wrong  court,  owing  to  the  practice  nt  that  time, 
and  the  defendant  to  not  negligent,  and  the  claim  is 
unjust,  an  injunction  will  be  granted,  although  this 
appears  to  be  on  the  ground  of  mistake  of  law,  but 
to  placed  on  the  ground  of  also  being  against 
conscience,  or  that  equity  will  Interpose  where  no 
other  relief  can  be  had. 

Where  an  appeal  was  taken,  according  to  the 
practice  at  that  time,  from  the  marine  court  to  the 
court  of  common  pleas,  and  the  case  reversed,  but 
Judgment  was  not  entered  because  the  appeUee 
paid  the  costs,  and  it  was  afterwards  decided  by  the 

80L.R.  A. 


death  of  the  trial  Judge  soon  after  the  trial  nve- 
vented  the  perfection  of  an  appeal  and  the  record 
shows  that  the  Judgment  to  without  evidence  to 
support  it. 


8. 


asnitaffaliistarallroadocniiiiaiij'to  r&> 

cover  the  penalty  for  an  overcharge  for  paasen* 
ger  carriage  who  only  a  short  time  before  tiad 
brought  similar  sotlons  against  the  same  def end- 


court  of  appeaU  that  in  such  case  the  appeal  should 
be  to  the  general  term  of  the  marine  court  and 
therefore  the  common  pleas  court  had  no  Jurisdic- 
tion, acquiescence  for  nine  years  will  not  prevent 
enjoining  the  enforcement  of  the  Judgment  below: 
and  the  same  will  be  enjoined  wbereit  to  erroneoua 
and  the  complainant  was  without  fault  or  negli- 
gence.  Jacobs  V.  Morange,  IBaly,  828. 

Mistake  of  law  as  to  the  remedy  of  certiorari  will 
authorize  an  injunction  against  the  Judgment 
where,  after  its  rendition,  the  supreme  court  haa 
decided  that  the  act  in  regard  to  certiorari  to  un- 
constitutional.  Oobbs  V.  Coleman,  14  Tex.  flOi. 

Or  where  by  mtotake  of  law  the  court  refused  to 
entertain  Jurisdiction  by  certiorari.  Oonnell  ▼• 
Stetson,  88  Iowa,  147. 

Irregularities  of  a  Justice  in  certifying  an  appeal, 
or  in  the  clerk  in  taking  the  appeal  bond,  will  au- 
thorize an  injunction  against  the  Judgment,  al- 
though defense  is  made  at  law,  where  equity  and 
law  have  concurrent  Jurisdiction.  The  defense  at 
usury  was  made  in  the  Justice^  court,  and  usually 
where  a  defease  is  made  an  injunction  will  not  be 
granted,  but  by  the  statute  the  defense  of  usury 
may  be  made  either  at  law  or  In  equity,  and  there 
being  other  equitable  grounds  in  thto  case,  the  right 
of  the  complainant  to  an  injunction  on  the  ground 
of  usury,  and  that  he  has  been  deprived  of  hto  de- 
fense, entitles  to  relief.  Oase  v.  Davis,  6  T.  Bw  Mon. 
888. 

And  mistake  in  dating  a  bill  of  exceptions,  pie- 
yentlng  a  review,  will  be  relieved  against  In  equity 
where  there  to  merit,  and  to  prevent  injustioeb 
Kohn  V.  Lovett,  48  Qa.  179. 

Or  where  the  clerk  incorrectly  Inserted  parts  of 
two  cases  in  the  record.  Collier  v.  Easton,  S  Mo.  14&. 

Where  an  appeal  to  prevented  by  mtotake  of  the 
clerk  in  taking  an  improper  bond,  and  the  party 
prejudiced  has  a  good  defense  to  the  action,  the 
Judgment  wiD  be  enjoined,  since  although  the  mto- 
take was  one  of  law,  yet  it  would  be  also  agalnsl 
conscience  to  enforce  the  Judgment,  daunden  v. 
Jennings,  £  J.  J.  Marsh.  618;  Oliver  v.  Pray,  4  Ohic, 
177, 19  Am.  Dea  600. 
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ant  for  orerobanres  on  the  tame  seotton  of  track, 
ao  tbat  the  two  caaea  Involve  the  aame  teuea. 

(November  80,  ISBSw) 

APPEAL  by  oomplainaiit  from  a  decree  of 
the  Circuit  Court  for  Crawford  County  in 
^avor  of  defendant  in  a  proceeding  brought  to 


enjoin  the  enforcement  of  a  Judgment  because 
of  defendant's  inability  to  appeal  therefrom  by 
reason  of  the  death  of  the  trial  Judge  before 
the  perfection  of  the  appeal.    BeierMd, 

Statement  by  Riddiek,  X: 
In  this  case  we  have  another  application  to 
a  court  of  equity  to  grant  relief  against  a  Judg* 


And  where  an  appeal  was  entered  In  the  wrong 
9>lace  on  the  docket,  and  the  defendant's  attorney, 
vnable  to  find  the  case,  left  an  appearance  to  be 
tiled  If  the  case  should  be  docketPd,  an  injunction 
was  irranted.  The  case  does  not  show  that  a  valid 
•defense  to  the  action  was  shown  or  required.  Bey* 
^mour  V.  Miller,  8S  Ck>on.  40a. 

But  errors  of  the  supreme  court  in  overlookinir 
-or  mistaklnir  material  facts  in  the  record  will  not 
-authorize  an  injunction  against  a  writ  of  possession 
In  ejectment,  the  remedy  being  by  a  petition  for  a 
rehearing.    Bussel  v.  Siaton,  88  Ga.  106. 

And  a  mistake  in  a  bill  of  exceptions  will  not  be 
4irround  for  enjoining  prosecution  of  a  writ  of  er- 
roT  where  there  Is  no  charge  of  fraud.  Ford  v. 
^eir,  U  Miss.  668. 

For  appeal  prevented  by  fraud,  see  infra,  UL 

h.  By  act  of  court  or  ojflcer. 

If  the  appeal  ia  prevented  by  the  action  of  the 
oourt  in  rendering  Judirment  in  such  a  manner  or 
time  that  the  complainant  cannot  perfect  his  ap- 
peal, and  be  has  a  meritorious  defense  airainst  tbe 
Judgment,  and  Is  not  negligent,  and  there  is  no 
-other  remedy,  an  injunction  will  be  granted.  And 
injunctions  ha%'e  sometimes  been  granted  although 
there  were  other  remedies. 

Where  defense  and  appeal  were  prevented  by  the 
magistrate  stating  in  writing  that  the  suit  was  dls- 
Taiased,  an  injunction  was  granted.  Austin  v.  Oar- 
penter,  2  G.  Greene,  181;  Wagner  v.  Shank,  CO  Md. 

So,  where  the  Judgments  were  fraudulent  and  in- 
iquitous, showing  1,286  Judgments  and  $2,848  costs, 
4iod  were  void,  and  the  complainant  was  not  in 
fault.    Wagner  v.  Shank,  aupra. 

Where  a  court  erroneously  excluded  a  defense  of 
-eet-oir,  and  refused  to  sign  a  bill  of  exceptions,  so 
that  there  was  no  remedy  by  appeal,  an  injunction 
was  granted  on  the  ground  that  tbe  Judgment  was 
against  conscience.    Picket  v.  Morris,  2  Wash.  ( Va.) 

Bo,  where  the  Jnatlce  wrote  that  the  case  was 
transferred  to  another  township,  and  the  Justice 
«et  aside  the  Judgment,  and  then  without  notice 
vacated  this  order  of  sett  Ing  aside,  and  time  for  ap- 
peal expired  before  complainant  had  knowledge, 
an  injunction  was  granted  on  the  ground  of  fraud, 
even  though  there  was  a  remedy  by  certiorari. 
Merriman  v.  Walton,  106  Cal.  408. 

And  an  appeal  prevented  by  delay  in  entering 
Judgment,  dating  it  as  entered  within  tbe  statutory 
time,  but  it  being  in  fact  subsequently  entered 
without  notice  to  the  defendant,  will  authorize  en- 
joining tbe  execution,  there  being  no  remedy  at 
law.  Patterson  v.  Naehr,  6  N.  Y.  Supp.  61& 

Where  a  motion  for  a  new  trial  was  continued  by 
•consent,  to  an  adjourned  term,  which  was  never 
held  on  account  of  an  accident,  an  Injunction  was 
granted  to  restrain  the  execution  of  the  Judg- 
ment on  the  ground  of  accident  or  mistake,  flar- 
key  V.  Tillman,  40  Ark.  66L 

Bo,  where  a  motion  for  new  trial  was  continued 
by  the  court  to  the  next  term  and  then  overruled, 
and  the  appeal  was  dismissed  because  the  circuit 
court  had  no  power  over  the  motion  after  the 
lapse  of  the  term,  an  injunction  was  granted  where 
«he  defense  was  meritorious,  and  tbe  continuance 
was  without  complalnant^s application  by  which  he 
lost  the  appeal.   Yallentlne  v.  Holland,  40. Ark.  388. 
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And  the  sudden  dispersion  of  the  Justices  com* 
posing  the  court,  preventing  a  motion  for  a  new 
trial  which  should  have  been  granted  for  excessive 
damages,  is  ground  for  enjoining  the  Judirment. 
Knif ong  V.  Hendricks,  2  Gratt  212,  44  Am.  Dec.  385. 

And  where  a  motion  for  new  trial  was  prevented 
by  the  sudden  sickness  of  the  Judge,  and  the  de- 
fendant was  not  negligent  and  bad  a  meritorious 
cause  of  action,  an  Injunction  was  granted  holdiag 
that  Gantt's  (Ark.)  Dig.  M  8506-4602,  providing  for 
granting  new  trials  after  the  term,  do  not  apply. 
Leigh  V.  Armor,  85  Ark.  128. 

So,  where  a  motion  for  a  new  trial  was  prevented 
by  failure  of  the  court  to  be  present.  Foushee  v. 
Lea,  4  CalL  (Va.)  279. 

But  adjournment  of  tbe  court  before  a  motion 
for  a  new  trial  could  be  disposed  of  will  not  au- 
thorise an  injunction,  unless  the  Judgment  is 
against  conscience.  WhitehiU  v.  Butler,  61  Ark. 
848;' Johnson  v.  Branch,  48  Ark.  635. 

And  an  injunction  will  not  be  granted  on  the 
ground  that  a  motion  for  new  trial  based  on  tech- 
nical errors  has  been  prevented  by  an  accident« 
where  the  Judgment  is  not  shown  to  be  unjust. 
Whitehlll  V.  Butler,  61  Ark.  84L 

And  itcannot  be  granted  by  a  co-ordinate  court 
in  such  a  case.    Chlpman  v.  Hibbard,  8  Gal.  268. 

So,  an  injunction  will  not  be  granted  against  a 
Judgment,  where  proceedings  on  appeal  were  pre- 
vented by  premature  adjournment  of  the  court, 
where  It  Is  not  shown  that  the  trial  should  have  re- 
sulted differently.    Uatto  v.  Levy  Bros.  68  Tex.  278. 

And  an  appeal  barred  by  the  resignation  of  the 
Justice  before  the  time  for  perfecting  an  appeal 
bad  expired  will  not  authorize  an  injunction 
against  the  Judgment  on  the  ground  of  accident, 
where  no  merit  or  equitable  showing  is  made.  Gal* 
bralth  v.  Barnard,  21  Or.  67. 

And  an  injunction  will  not  be  granted  on  the 
ground  that  the  Justice  of  the  peace  left  the  coun- 
try after  Judgment,  thereby  preventing  an  appeal, 
where  it  is  not  shown  that  the  complainant  did  not 
know  of  his  intended  departure  in  time  to  utUlae 
two  days  l)efore  he  left,  and  a  valid  defense  to  the 
action  was  not  shown.  Smith  v.  D*Lashmutt,  4 
Mo.  108.   See  also  Galbralth  v.  Barnard,  infra. 

SO,  the  failure  of  the  Judge  to  make  out  and  file 
a  statement  of  facts  upon  which  proceedings  In 
error  are  to  be  taken,  thereby  preventing  a  review 
of  tbe  case,  will  not  be  ground  for  injunction 
where  a  meritorious  defense  to  the  action  Is  not 
shown.    Overton  v.  Blum,  50  Tex.  417. 

And  tbe  failure  of  the  justice  to  enter  a  formal 
Judgment  on  a  verdict  from  which  an  appeal  waa 
taken  will  not  authorise  an  injunction  against  the 
Judgment  on  appeal,  where  no  defense  to  the  ac- 
tion is  Rhown,  as  under  Wagner^  (Mo.)  Stat.  1080, 
%  10,  the  injunction  releases  the  technical  errors  in 
the  proceedings.    Bazeltine  v.  Keusch,  51  Mo.  SQL 

And  In  Wiley  v.Southerland,41  IllJ35,an  injunction 
was  refused  against  a  Judgment  of  a  Justice  who 
had  entered  the  same  after  the  time  required  by 
statute,  thereby  preventing  an  appeal,  where  that 
did  not  appear  of  record,  as  the  record  of  the  Jus- 
tice could  not  k)e  Impeached  by  parol  evidence  that 
be  had  made  oral  statements  contradicting  hisreo* 
ord. 

And  the  failure  or  refusal  of  a  Justice  to  approve 
an  appeal  bond  will  not  authorize  an  Injunction 
against  the  levy  of  tbe  execution,  where  there  is 
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ment  at  law.  Tbe  actioD  at  law  was  brought 
by  Tbomas  H.  Wells  against  tbe  appellant  rail- 
way compaDy  for  tbe  purpose  of  coUectiug  a 
penalty  for  overcharges  alleged  to  have  b^n 
made  by  the  railway  company  for  the  carriage 
of  said  Wells  as  a  passenger  on  Its  trains,  be- 
tween the  stations  of  Van  Burcn  and  Dyer, 


and  Alma  and  Dyer.  He  alleged  that  on  four 
different  trips  an  overcharge  of  about  5  rcnt» 
was  made  on  each  trip.  The  verdict  was  in 
favor  of  plaintiff,  and  the  penalties  assessed 
for  the  four  overcharges  amounted  to  $700,  of 
which  amount  $800  was  remitted  by  the  pUtn- 
liff.    A  motion  for  new  trial  was  filed  and 


a  remedy  by  mandamus,  and  the  complainant  does 
not  show  that  he  has  a  valid  defense  to  the  orlerlnal 
action.  Boyd  v.  Weaver,  184  Ind.  206.  Bee  also 
9upr<i,  L  a,  and  infrot  I.  c,  d. 

o.  Other  easen  of  defeeli/oe  record. 

An  Injunction  will  not  be  granted  aflrainst  a 
judgment,  on  tbe  irround  that  tbe  answer  filed  was 
lost,  and  that  there  was  no  remedy  by  appeal, 
where  a  good  and  valid  defense  is  not  discloeed. 
Cbinn  V.  First  Municipality,  1  Rob.  (La.)  &». 

And  where  the  original  papers  have  been  lost  by 
fire,  and  appeal  has  been  prevented,  the  execution 
of  a  judgment  may  be  enjoined,  but  not  wh^re 
complainant  has  been  negllirent  and  could  have 
perfected  his  appeal  long  prior  to  the  fire,  and  ma- 
terial error  in  the  judgment  is  not  shown,  fialiey 
V.  Stevens  (Utah)  89  Pac.  Rep.  SiS. 

So,  negligence  in  falling  to  supply  a  lost  record 
and  perfect  an  appeal  will  prevent  an  injunction 
against  proceedings  on  the  Judgment  and  execu- 
tion.   Palmer  v.  Gardiner,  77  lU.  14a 

And  !n  State  v.  Judge  of  Dist.  Ct.  18  La.  542,  it 
was  held  that  the  less  of  the  petition  and  bond  for 
appeal  duly  filed  will  not  authorize  an  Injunction 
against  proceedings  on  the  judgment  as  the  party 
injured  should  have  prepared  a  new  bond. 

For  lost  record,  see  also  infra^  II. 

For  bill  of  exceptions,  see  also  wwprcLt  I«  h,  and 
infra^  I.  d. 

d.  Bu  neifiiffenee. 

The  negUgenoe  of  complainant  in  perfecting  hJs 
oppeal  will  prevent  obtaining  relief  by  injunction. 

As,  where  one  of  the  defendants  was  sent  to  enter 
an  appeal  within  the  time,  but  the  clerk  supposed 
that  it  was  an  Injunction  bond  which  was  desired 
to  be  executed,  and,  not  being  familiar  with  the 
form,  requested  the  defendant  to  return  home  and 
send  it  afterwards,  stating  that  that  would  be  all 
sufficient,  and  the  defendant,  being  ignorant  of  the 
necessity  of  entering  an  appeal  at  that  time,  failed 
to  do  BO,  which  was  unknown  to  the  other  com- 
plainants until  the  time  for  entering  an  appeal 
had  elapsed,  an  injunction  was  refused.  Robbins 
y.  Mount,8  0a.74. 

8o,  not  taking  an  appeal  during  the  first  eighteen 
days  will  bar  relief  in  equity  against  the  judgment 
rendered  by  a  Justice  of  the  peace,  where  he  re- 
signed  at  that  time,  and  the  thirty  days  given  by 
statute  were  thus  cut  off,  where  no  special  equity 
is  shown,  and  no  showing  is  made  Uiat  the  judg- 
ment is  unfair.  Galbraith  v.  Barnard,  21  Or.  67. 
Bee  also  Smith  v.  D'Lashmutt,  4  Mo.  103. 

Or,  delay  in  procuring  the  signature  to  a  biH  of 
exceptions  until  it  is  too  late.  Ruppertsberger  y. 
Clark,  58  Md.  402. 

Or  failure  to  have  a  mistake  in  the  date  of  the 
bill  of  exceptions  corrected  po  as  to  prosecute  pro- 
ceedings m  error.    Smith  v.  Fouche,  55  Ga.  120. 

And  that  judgment  was  entered  aft€r  court  had 
adjourned,  and  defendant  was  prevented  from 
making  out  a  bill  of  exceptions  or  appealing,  will 
not  entitle  complainant  to  an  injunction,  where  a 
showing  is  not  made  that  a  defense  which  Is  good 
was  made  at  that  trial,  or  no  excuse  for  not  mak- 
ing It  was  given.    Buntain  v.  Blackburn,  27  SI.  406. 

So,  the  failure  of  complalnantor  his  counsel  to 
aee  that  the  record  was  correct  for  the  supreme 
court  prevented  an  Injunction  against  proceedings 
on  a  judgrment  that  was  affirmed  In  the  supreme 
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court.  Augusta  Mut.  L.  Asso.  v.  Andrew,  68  Ga» 
480. 

And  negligence  In  not  taking  proper  stepa  to  se- 
cure an  appeal  or  proceedings  In  error  or  bill  or 
exceptions  will  prevent  an  injunction  against  » 
judgment.  Bowman  v.  Field,  U  Mo.  App.  864;  Bal- 
lance  v.  Loomls.  22  111.  82:  Watt  v.  Cobb,  88  Ala^ 
580;  Miller  v.  Bernecker,  46  Mo.  194. 

And  the  same  was  held  where  the  judgment  wtt» 
not  shown  to  be  unjust  or  erroneous.  Dobbs  v» 
St  Joseph  F-  &  M.  Ins.  Co.  72  Mo.  188. 

And  In  Morgan*B  Appeal,  110  Pa.  271,  the  same 

was  said  to  be  the  rule.  See  also  supra.  La,  I>,an4t 
infr€L,IL 

IL  Last  or  dtttroyed  record. 

See  also  supra,  L  o,  Other  eaeea  of  defective  rec» 
ord. 

When  the  record  of  a  judgment  was  destroyed 
by  fire,  and  was  restored  by  order  of  court  without 
notice  to  tbe  defendant,  an  injunction  will  not  be- 
granted,  on  the  ground  that  such  order  and  the- 
execution  Issued  thereon  was  void,  in  tbe  ab- 
sence of  proof  showing  that  such  record  was  not 
the  true  one.    Fuller  v.  Little,  60  lU.  229. 

The  destruction  or  loss  by  accident  or  casualty 
of  a  decree  of  a  probate  court  ordering  a  sale  wilf 
not  entitle  a  party  to  an  injunction  against  tb» 
judgment  for  purchase  money,  aa  he  may  have  his 
title  perfected  in  chancery.  Garrett  v.  Lynch,  4& 
Ala.  204. 

The  discovery,  after  the  trial,  of  the  record  of  %. 
justice^s  court  that  was  lost,  will  not  entitle  an  In- 
junction against  the  judgment  in  a  case  where- 
such  record  was  desired,  if  it  would  not  have- 
availed.    Beadle  v.  Graham,  66  Ala.  102. 

But  m  Cyrus  v.  Hicks,  20  Tex.  488,  It  was  helA 
that  an  injunction  will  be  granted  against  an  exe- 
cution where  the  record  of  the  judgment  has  beei» 
lost  or  destroyed,  but  the  defendant  in  the  equity 
suit  may  have  the  record  renewed. 

IlL  For  fraud. 

While  fraud  In  preventing  an  appeal  or  the  ua^ 
of  the  judgment  will  generally  be  regarded  a» 
peculiarly  within  the  province  of  a  court  of  equity 
to  grant  relief,  it  will  not  be  granted  unless  there 
Is  no  adequate  remedy  at  law. 

So,  an  appeal  prevented  by  agreement  for  aet- 
tlement  wlU  not  authorize  an  injunction  against 
the  judgment  attempted  to  be  enforced  in  viola- 
tion of  the  agreement  where  there  la  adequate- 
remedy  in  the  supreme  court  to  obtain  relief  at 
law  by  motion  to  set  aside  the  affirmance.  Roeb- 
ling  Sons  Co.  v.  Stevens  Electric  Co.  98  Ala.  39. 

And  the  fraudulent  retention  of  papers  by  op- 
posing attorneys  preventing  a  bill  of  exceptloi^ 
will  not  authorize  an  injunction  against  proceed- 
ings on  the  judgment,  where  the  remedy  of  rule- 
to  file  them  in  court  is  adequate.  Smith  v.  Brown- 
son,  19  La.  813. 

And  for  withholding  the  record  to  prevent  r&. 
view  the  remedy  is  not  by  injunction  against  the- 
judgment,  but  by  petition  in  error,  and  the  court 
will  take  jurisdiction  as  if  the  record  had  been 
filed  In  time.    Muse  v.  Wafer,  29  Kan.  279. 

A  sale  under  execution  will  not  be  enjoined  on 
the  ground  that  plaintiff  therein  in  violation  of  an 
agreement  to  stay  the  execution  for  one  year,  an<t 
In  fraud  of  plaintilTs  rights,  issued  an  execution 
before  that  time,  where  the  plaintiff  In  this  case- 
made  no  showing  in  the  trial  court,  or  motion  to 
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overruled ,  and  sixty  days  allowed  to  file  bill  of 
exceptions.  The  death  of  the  presiding  judge, 
which  happened  shortly  afterwards,  and  be- 
fore the  bill  of  exceptioDS  was  signed,  pre- 
▼ented  the  appeal  from  being  taken.  The  ap- 
pellant then  brought  his  suit  in  equity.  The 
cause  was  submitted  to  the  chancellor  upon 


the  pleadinn,  exhibits,  and  agreed  statement 
of  facts.  The  evidence  at  the  trial  at  law  had 
been  taken  down  by  a  stenographer;  and  a  bill 
of  exceptions  prepared  by  counsel,  containing 
that  evidence,  was  by  consent  read  as  evidence 
in  the  equity  suit;  it  being  a^^eed  by  counsel 
for  the  respective  parties  that  it  was  "correct  in 


set  aside  the  ezeoution,  or  stay  of  process.  Moul- 
ton  V.  Kuapp,  85  Cal.  385, 88  Cal.  446. 

And  the  promise  by  a  sheriff  to  delay  a  sale  un- 
der ezecutiOD,  but  not  for  any  definite  time,  while 
the  sale  was  in  proffress.  and  ao  injunction  bond  is 
l>eiDir  prepared,  will  not  authorize  setting  aside 
the  sale  where  the  sheriff  had  other  executions  In 
bis  hands,  and  delayed  the  sale  of  this  piece  until 
the  last,  and  then  sold  the  equity  of  redemption 
under  execution*  and  the  property  was  Insufficient 
to  satisfy  the  mortgage.  Pell  v.  Lander,  8  B. 
Moo.  554. 

The  issue  of  an  execution  before  the  expiration 
of  a  certain  airreed  time  during  which  it  could  be 
paid  in  town  orders  will  not  authorize  an  injunc- 
tion against  the  same,  where  no  tender  of  town 
orders  was  made  within  that  Ume.  Anamosa  v. 
Wurzbacher.  87  Iowa,  25. 

The  fraudulent  withdrawing  of  a  deposit  after 
Judgment,,  on  which  deposit  a  judgment  for  spe- 
cific performance  was  obtained,  will  entitle  an  in- 
junction against  the  judgment.  Hutchlns  v.  Lock- 
ett,  ao  Tex.  18B. 

But  where  a  decree  was  vacated,  and  the  order 
was  not  recorded  because  the  minutes  on  the 
docket  were  erased  by  some  one  without  authority, 
the  decree  may  be  enjoined  as  procured  by  fraud, 
where  the  complainant  has  not  been  guilty  of  neg- 
ligence. GiUett  V.  Booth,  6  lU.  App.  428.  See  also 
infra^  IV. 

IV.  VoT  dSteratUm  of  record. 

The  fraudulent  alteration  of  the  record  of  a 
judgment  entitles  an  Injunction  against  the  same. 
Smith  V.  Chandler.  18  Ind.  613;  Byars  v.  Justin,  2 
Tex.  Civ.  App.  Cas.  (Wfllson)  688. 

And  in  Cromelin  v.  McOauley,  87  Ala.  642,  it  was 
said  that  in  order  to  enjoin  a  judgment  or  decree 
on  the  ground  of  fraud,  it  must  have  been  pro- 
cured by  fraud  either  In  its  original  rendition,  or 
by  a  subsequent  fraudulent  alteration,  and  this 
must  be  shown  to  be  actual  and  positive. 

A  third  party  may  enjoin  the  levy  and  sale  of 
his  pergonal  and  real  property  on  a  judgment, 
which  has  been  altered  by  the  clerk,  and  enlarged 
BO  as  to  render  it  void,  and  this  on  the  ground  of 
fraud.    Hardy  v.  Broaddus,  35  Tex.  068. 

So,  where  levy  was  made  sufficient  to  satisfy  the 
debt,  and  the  execution  was  returned,  and  then 
the  record  fraudulently  altered,  and  the  amount  of 
the  Judgment  Increased,  without  consent  of  the 
debtor,  and  a  second  execution  issued  thereon,— an 
jnjunction  will  be  granted  on  the  ground  of  fraud. 
Babcock  v.  McCamant,  63  111.  214. 

V.  JvuSgmenJtM  tet  custde,  reversed,  or  superseded. 

An  Injunction  will  be  granted  where  the  judg- 
ment has  been  set  aside,  reversed,  or  superseded,  if 
there  is  no  adequate  remedy  at  law,  and  the  com- 
plainant has  not  been  guilty  of  negligence. 

Where  the  sheriff  is  proceeding  to  enforce  a  levy 
and  sale,  in  deflanoe  of  the  judgment  of  the  court 
of  law  dismissing  the  levy  and  case,  an  injunction 
will  be  granted  against  the  sale.  Scogin  v.  Beall, 
60  6a.  88. 

And  an  injunction  will  be  granted  to  restrain  pro- 
ceedings upon  a  Judgment  recov<^red  upon  a  judg- 
ment in  another  state,  where  such  judgment  of 
the  foreign  court;  has  been  reversed  and  complain- 
ant has  not  been  negligent.  McJilton  v.  Love,  18 
III.  486. 

SO  L.  R.  A. 


So,  negligence  of  the  clerk  of  court  in  failing 
to  set  aside  a  judgment  as  directed  will  authorize 
an  injunction  against  the  same.  Mayo  v.  Bentley« 
4  Call  (Va.)  628. 

And  vacating  a  joint  judgment  at  the  instance  of 
one  of  the  defendants  will  entitle  the  others  to  an 
injunction  against  enforcing  the  first  judgment 
against  them,  where  it  was  understood  that  the 
defense  made  by  the  party  setting  such  judgment 
aside  was  for  the  benefit  of  alL  Miller  v.  Long- 
acre,  26  Ohio  St  201. 

And  an  Injunction  wiU  be  granted  against  pro- 
ceedings on  a  judgment  that  has  been  vacated. 
Rickets  V.  Hitoheus,  34  Ind.  348;  Olson  v.  Nunnally, 
47  Kan.  801;  Marsh  v.  Prosser,  64  Ind.  28B. 

Or  superseded.  Burge  v.  Bums,  Morris  fIowa)287. 

Or  enjoined.  Patterson  v.  Gordon,  8  Tenn.  Cb.  18. 

But  an  injunction  will  not  be  granted  where 
there  is  ample  remedy  at  law.  Fahs  v.  BobertSi  64 
m.  192;  Scanland  v.  Mixer.  84  Ark.  864. 

And  a  purchaser  of  a  title  in  a  judgment  for  pos- 
session, after  another  judgment  had  been  reversed, 
which  affected  the  title  of  the  successful  party  in 
the  judgment  for  possession,  cannot  have  the  lat- 
ter enjoined,  as  the  remedy  at  law  by  bill  of  review 
given  by  statute  to  his  grantor  does  not  enure  to 
him,  since  he  is  a  stranger  to  the  same,  but  he  takes 
the  title  subject  to  all  the  equities.  Boss  v.  Banta 
(Ind.)  84  N.  &  866.  SON.  B.  782.  ) 

Sureties  on  an  injunction  bond  cannot  have  the 
judgment  thereon  enjoined,  although  the  judg- 
ment in  the  original  action  dissolving  the  injunc- 
tion was  reversed.  The  pendency  of  the  appeal 
might,  perhaps.  In  the  discretion  of  the  court,  have 
been  interposed  for  stay  of  proceedings  In  the  sec- 
ond case,  but  even  then,  if  the  court  rendered  judg- 
ment in  disregard  of  theappl1cation,that  would  not 
make  the  Judgment  void  and  subject  to  collateral 
attack.    Boos  v.  Morgan  (Ind.)  80  N.  B.  919. 

And  an  injunction  will  not  be  granted  against  a 
sheriff  making  a  sale  on  an  execution  which  was 
issued  before  petition  in  error,  and  before  the  exe- 
cution of  a  supersedeas  bond,  where  it  is  not  al- 
leged that  the  sheriff  had  any  notice  of  the  pro- 
ceedings in  error.    Jaedicke  v.  Patrie,  16  Kan.  287. 

VI.  For  payment  or  rnXUtfaetUnu 

(Generally  an  Injunction  will  be  granted  to  pre- 
vent the  enforcement  of  a  judgment  or  an  execu- 
tion where  the  debt  has  been  satisfied  subsequent 
to  the  Judgment,  or  a  tender  made  of  the  same, 
and  this  relief  may  be  obtained  by  a  purchaser  of 
land  subject  to  the  judgment.  Worden  v.  Jones 
(Kan.)  40  Pac.  1071:  Greenfield  v.  Button,  1  BaxU 
216;  Johnson  v.  Kitoh,  100  Ind.  80;  Meyer  v.  TuUy, 

46  Cal.  70. 

Or  where  a  payment  has  been  made  on  the  judg- 
ment and  not  credited.  Newman  v.  Meek,  Hmedes 
&  M.  Ch.  881:  Williams  v.  Bradbury,  9  Tex.  487. 

An  Injunction  against  the  enforcement  of  a  Judg- 
ment which  has  been  partly  paid  will  be  granted, 
but  only  against  so  much  as  has  been  satisfied.  Jew- 
ell V.  Thorn,  6  La.  Ann.  96;  Perry  v.  Kearney,  14  La. 
Ann.  401;  Cobb  v.  Hynes.  4  La.  Ann.  160;  Woodburn 
V.  Friend,  19  La.  406;  Gurley  v.  Hiteshue.  6  GllL 

217. 

And  a  court  of  cUancery  may  enjoin  the  enforce- 
ment of  a  deorre  of  the  supreme  court  on  the 
ground  of  satisfaction  since  the  decree.  MoClellan 
T.  Crook,  4  Md.  Ch.  808. 
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•veiy  particular. "  The  complalDt  was  dis- 
missed for  want  of  equity  ana  an  appeal  was 
taken. 

MeUr:  Dodire  it  Johason*  for  appellants: 
The  death  of  Judge  Thomason  before  signing 
the  bill  of  exceptions  was  an  accident. 
1  Rapalje  &  Lawrence,  Law  Diet.  p.  10,  A^- 


cidsnt;  1  Bouvier,  Law  Diet.  p.  45;  1  Story,  Eq. 
Jur.  ^  78;  1  Am.  &  Eng.  £nc.  Law,  ppi 
178-175. 

Equity  has  jurisdiction  to  relieve  against  aH 
cases  of  fraud,  accident,  or  mistake. 

8  BL  Com.  p.  43;  1  Story,  £q.  Jur.  §  76; 
Bispham,  Eq.  §174;  Sims  ▼.  Lyle,  4  Wash.  C. 
C.  820;  1  Pom.  Eq.  Jur.  466;  Finnegan  y.  Fer^ 


And  an  iDJunotion  may  be  mnnted,  although  per- 
haps relief  might  have  been  had  in  the  courts  at 
law.    Marsh  v.  Haywood,  6  Humph.  210. 

Under  B.'C.  act  March  16,  1788,  providing  for  ad- 
justment of  contracts  according  to  a  depreciation 
table  of  value  of  currency  at  the  time  the  contract 
was  made,  an  Injunction  was  granted  against  a 
Judgment,  on  payment  according  to  the  act.  Hun- 
ter ▼.  Boy  kin,  1  Desauss.  Eq.  106. 

And  a  sale  of  land  under  a  Judgment  that  Is  paid 
will  be  enjoined  at  the  instance  of  a  vendor  of  the 
land  under  covenant  of  warranty,  and  which  sale 
would  create  a  cloud  on  the  title  of  his  grantee. 
Hugglns  v.  White  (Tex.)  27  S.  W.  1068. 

And  an  assignment  by  the  mortgagee  of  the 
mortgage  security  and  bond  to  a  party  who  pur- 
chased the  equity  of  redemption  on  a  personal 
Judgment,  on  one  of  the  bonds,  will  be  a  satisfac- 
tion of  the  mortgage,  and  any  further  Judgment  on 
the  bonds  will  be  enjoined.  Tioe  v.  Annin,  2  Johns. 
Cb.  126. 

Bo,  a  Judgment  enforcing  a  oovenant  to  pay  on 
the  mortgage  will  be  enjoined,  where  the  defend- 
ants In  the  injunction  suit  prevented  redemption 
on  repayment  by  a  power  of  sale  which  was  not 
bona  fide,  while  still  enforcing  payment  of  the 
debt.    Crotty  v.  Taylor,  8  Manitoba  Rep.  188. 

And  where  plaintiff  is  attempting  to  enforce  the 
collection  of  a  judgment  already  eatisOed,  and  the 
defendant  cannot  obtain  relief  by  Judge's  order  to 
stay  proceedings,  as  the  judgment  is  in  the  justice's 
court,  and  the  county  court  had  not  obtained  juris- 
diction by  the  filing  of  the  transcript,  and  the  plain- 
tiff was  insolvent,  and  there  is  no  remedy  against 
the  Justice  or  constable  because  the  execution  Is 
fair  on  its  face  and  a  judgment  regularly  obtained, 
an  injunction  would  be  granted  to  restrain  pro- 
ceedings thereon.    Mallory  v.  Norton,  21  Barb.  424. 

And  an  Injunction  to  restrain  execution  sole  was 
granted  where  the  decree  directing  payment  had 
been  satisfied,  some  of  the  moneys  being  advanced 
before  the  decree  in  the  surrogate's  court  and  some 
afterwards,  and  the  matters  could  not  be  tried  in 
the  surrogated  court  to  secure  the  moneys  to  be 
set  off  against  the  defendant's  claim.  Laney  v. 
Laney,  88  N.  Y.  8.  R.  678. 

And  where  an  appeal  was  abandoned  on  a  judg- 
ment being  releaaied  in  consideration  of  a  settle- 
ment and  payment,  the  defendant  was  entitled  to 
an  injunction  against  an  execution  issued  upon 
such  Judgment.    Wray  v.  Chandler,  64  Ind.  146. 

And  a  compromise  made  by  a  trustee  witii  the 
owner  of  a  Judgment  against  the  eesttii  que  trust 
will  autborlie  an  injunction  against  proceedings 
on  the  judgment  in  fraud  of  the  compromise. 
Thomas  v.  Bmshear,  4  T.  B.  Mon.  65. 

And  a  surety  of  a  debt  for  which  judgment  Is 
rendered  may  have  the  Judgment  enjoined  where 
the  same  was  paid  by  check,  and  the  holder  of  the 
check.  Instead  of  cashing  the  same,  presented  a 
prior  check  which  had  been  dishonored  on  another 
matter,  and  obtained  the  cash  on  the  same.  Kal- 
lander  v.  Weidhold,  08  Bfich.  617. 

Or  where  the  principal  defendant  In  a  Judgment 
had  turned  property  over  to  the  plaintiff  to  be  sold 
and  applied  upon  such  judgment,  and  the  plaintiff 
converted  the  same  to  his  own  use  without  credit- 
ing the  judgment.  Harrison  Bfach.  Works  v.  Tem- 
pleton,  82  Tex.  448. 

Where  the  mortgaged  land  was  sold  under  exe- 1 
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cution  for  the  mortgage  debt,  and  the  sale  was  not 
made  subject  to  the  mortgage,  tlie  mortgagee  was 
entitled  to  an  Injunction  against  an  execution  sale 
for  the  same  debt  of  other  land  than  that  mort- 
gaged, until  the  debt  was  credited  with  the  amount 
realized  by  prior  sale.  I^ydecker  v.  Bogert,  88  N. 
J.  Eq.  14a 

And  where  a  judgment  was  obtained  against  a 
maker  and  an  indorser,  and  levied  on  the  property 
of  the  maker,  and  his  attorney  paid  off  tJie  Judg- 
ment, and  the  levy  was  released,  the  indorser  is 
entitled  to  an  injunction  against  the  judgment 
nominally  assigned  to  the  makers  attorney,  as  the 
payment  released  the  indorser,  and  the  withdrawal 
of  the  levy  on  the  maker's  property  by  his  author- 
ity also  released  the  indorser.  Flagler  v.  New- 
combe,  86  N.  Y.  8.  R.  780. 

And  an  alias  execution  will  be  enjoined  where  a 
prior  one  has  been  satisfied.  Beardsley  v.  Hall,  0 
Tex.  HA. 

And  proceedings  on  a  Judgment  were  enjoined 
where  a  prior  judgment,  on  which  this  was  ob> 
talned,  had  been  paid  and  satisfied,  and  a  release 
should  have  been  entered,  and  the  second  judg- 
ment was  obtained  without  right  and  without  the 
knowledge  of  complainant,  who  settled  the  tint 
Judgment  after  the  second  action  was  begun. 
Devon  V.  Scales,  49  Me.  820. 

And  an  injunction  was  granted  In  a  similar  case 
against  the  prosecution  of  an  action  for  the  same 
claim  in  another  state,  which  complainant  was  led 
to  believe  would  be  abandoned  on  the  settlemeoi 
of  the  Judgment  in  the  state  where  the  injunction 
was  sought.    Bngel  v.  Scheuerman,  40  GkL  206u 

And  where  a  Judgment  on  a  oollateral  note  was 
purchased  after  maturity,  and  after  payment  on 
the  note  was  fraudulently  obtained  by  the  payee 
from  the  maker,  where  the  equities  of  the  maker 
against  the  purchaser  are  such  as  to  extinguish  the 
debt,  its  collection  will  be  enjoined.  Barhoist  v. 
Armstrong,  42  Fed.  Rep.  2. 

And  a  purchaser  for  value  may  have  a  sale  and 
execution  enjoined  as  a  cloud  upon  the  title  wbers 
the  judgment  was  satisfied,  and  by  collusion  be- 
tween the  Judgment  creditor  and  debtor  the  entry 
of  satisfaction  was  vacated.  Wheeler  v.  Alder- 
man, 84  &  a  688. 

And  the  same  was  held  where  the  record  showed 
that  the  execution  had  h&en.  returned  satisfied  in 
full  at  the  time  of  the  purchase,  although  it  wss 
subsequently  claimed  that  there  was  a  mistake  la 
the  description  of  the  land  In  the  advertisemeDtof 
sale  and  execution.  WhitehUl  v.  Fauber,  97  lod. 
160. 

And  the  payment  of  a  judgment  authorises  a 
court  of  equity  to  remove  a  cloud  on  the  title,  wbers 
the  defendant  had  purchased  the  property  on  ex^ 
cution  sale,  although  there  is  a  statutory  remedy 
by  a  motion  to  supersede  an  execution  on  a  Judg* 
ment.    Brewer  v.  Branch  Bank,  24  Ala.  430. 

And  a  Judgment  for  a  vendor's  lien  that  bos  been 
satisfied,  but  not  released,  will  be  enjoined,  as  it 
can  only  be  impeached  by  proof  of  facts  outside 
the  record,  and  Is  a  cloud  un  tbe  title.  Texas  Land 
&  Mortg.  Co.  V.  Worsham,  6  Tex.  Civ.  App.  246. 

An  unauthorized  assignment,  by  the  attorney 
for  plaintiff,  of  a  Judgment  to  some  of  the  defend- 
ants paying  the  same,  who  were  indorsers,  will  not 
authorize  them  to  enforce  the  same  by  exocutkm, 
and  the  same  will  be  enjoined  at  the  Instance  of 
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nandina,  15  Fla.  870,  21  Am.  Rep.  202:  Bee$  I 
▼.  WatertatDTi,  86  U.  8. 10  Wall.  107,  22  L.  ed. 
72;  6  Am.  &  Eog.  Eoc.  Law»  p.  712,  title 
Equity,  8Dd  p.  718. 

The  court  of  chancery  has  the  power  to 
grant  the  relief  prayed  in  this  ca«e.  and  in  the 
manner  and  form  aa  asked  by  thtrse  petitioners. 

Dugan  y.  Oureton,  1  Ark.  48,  81  Am.  Dec. 


727;  Andrew  y.  Fenter,  1  Ark.  105;  WaUon  ▼• 
Palmer,  5  Ark.  501;  Bently  v.  DiUard,  6  Ark. 
84;  HempeteadT.  Watkiru,  Id.  860»  42  Am.  Dec. 
606:  Pelkam  t.  Moreland,  11  Ark.  448;  Budddl 
V.  Magruder,  Id.  588;  JamUon  ▼.  May,  18  Ark. 
604;  Burton  t.  Hyneon^  14  Ark.  86;  JkhmpaonY, 
Montoamery,  25  Ark.  872,  00  Am.  Dec.  228; 
MeWiUie  ▼.  Martin,  25  Ark.  557:  Camall  ▼• 


the  other  defendanta.   y^ixwell  v.  Owen,  TColdw. 

ean. 

And  proceedings  on  a  Judgment  In  favor  of  an 
asslprnee  will  be  enjoined  where  the  asBliniment 
was  by  the  attorney  without  authority,  although 
the  assignee  had  paid  the  Judgment  at  the  instance 
and  request  of  complalDant,  a  defendant  In  that 
case  who  claimed  to  have  prepaid  bim  in  full;  but 
complainants  will  be  required  to  pay  their  share. 
Head  ▼.  Gervata,  Walk.  (Miss.)  4B1.  lH  Am.  Deo.  677. 

And  an  exeoutiOQ  In  fayor  of  one  who  claims  to 
be  the  assignee  of  a  Judgment  wlU  be  enjoined 
where  he  paid  the  Judgment  on  an  agreement  to 
take  certain  land  of  which  he  has  poasession.  But 
in  this  case,  as  the  equity  of  the  bill  was  sworn  off 
in  the  answer,  the  temporary  injunotioii  was  dis- 
solved.   Love  T.  Powell,  07  Tez.  16. 

A  release  to  a  third  person  of  the  right  to  the 
land  in  oontroversy  in  an  ejectment  suit  after 
Judgment  is  not  an  extinguishment  of  the  right  to 
maintain  a  bill  for  an  injunction  and  reliet,  where 
the  equity  transferred  is  a  mere  possibility  or  con- 
structive equitable  trust.  Dunlap  v.  Stetson,  4 
Mason,  848. 

The  remission  of  liabflity  against  a  collector 
of  militia  fines,  made  after  the  Judgment,  au- 
thorizes an  injunction  to  that  extent  against  the 
judgment  for  the  same.  Hahn  v.  Hart,  12  B.  Mon. 
428. 

So,  an  execution  for  an  attomey*s  commission 
on  a  judgment  for  a  fine  will  be  enjoined  wbere 
such  fine  has  been  remitted  by  the  governor,  for  a 
oommission  is  not  due  if  the  money  is  not  collected, 
and  Injunction  Is  a  proper  remedy  to  prevent  pro- 
ceedings on  a  satisfied  judgment.  Smith  v.  State, 
25  Tex.  App.  49. 

The  holder  of  a  Junior  lien  Is  entitled  to  an  in- 
junction against  the  sale  of  the  property  under  a 
senior  lien,  the  judgment  for  which  has  been  paid, 
although  his  lien  has  not  been  reduced  to  a  Judg- 
ment.  where  the  debtor  and  the  holder  of  the 
senior  lien  are  fraudulently  conspiring  to  defeat 
his  lien.  The  remedy  would  be  refused  a  general 
creditor.    Brigham  v.  White,  44  Iowa,  677. 

Wbere  part  of  the  Judgment  is  paid  after  the  in- 
junction is  obtained,  it  should  be  made  perpetual 
aa  to  so  much  as  has  been  paid  on  the  judgment. 
Tapp  V.  Beverley,  1  Leigh,  80. 

An  injunction  will  be  srranted  more  than  a  year 
and  a  day  after  the  judgment,  where  the  attorney 
had  ooUeoted  the  same,  and  the  creditors  were 
absent  from  the  country,  and  impliedly  ratified  the 
collection,  and  the  circumstances  exhibited  in 
equity  were  not  set  up  as  a  defense  at  law.  Branch 
V.  Burnley,  1  CalL  (Ya.)  147. 

And  the  payment  of  a  judgment  authorises  an 
injunction  against  the  execution,  sued  out  and  in- 
dorsed partly  for  the  benefit  of  another  party,  as 
the  indorsement  for  such  third  party  gave  him  only 
an  equity,  and  adequate  relief  could  not  be  bad  at 
law.    Crawford  v.  Thurmond,  8  Leigh,  86. 

Although  a  motion  to  quasb  the  execution  might 
also  have  secured  relief,  as  adequate  relief  could 
not  be  hud  at  law,  where  the  execution  was  issued 
tor  the  benefit  of  plaint  Iff  ^s  agent.    IMd. 

And  under  a  statute  allowing  debtor  stook- 
taoldera  of  a  bank  to  pay  the  debt  due  the  bank 
with  their  stock,  an  injunction  should  be  granted 
airainst  so  much  of  the  Judgment  as  is  thus  paid. 
Hodges  V.  Planters'  Bank,  7  6111  ft  J.  806w 
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And  a  surety  on  a  forthcoming  bond  given  for 
goods  levied  upon  is  entitled  to  an  injunction 
against  a  judgment  on  the  same  where  the  sheriff 
accepted  the  same  goods  from  the  defendant  in  dis- 
charge of  his  body  on  another  execution,  under 
lYa.  Bev.  Oode.296,providing  that  on  the  execution 
of  such  a  bond  the  goods  shall  be  lelt  with  the 
owner  until  the  day  of  sale.  Lusk  v.  Ramsay,  8 
Miinf.  417. 

Where  tbe  sheriff  refused  to  pay  over  to  a  plaintiff 
in  an  execution  money  that  he  had  collected,  on 
the  ground  that  he  had  an  execution  against  the 
plaintiff  in  favor  of  another  party,  who  obtained 
an  order  for  the  payment  of  such  collection  to  him, 
an  injunction  should  be  granted  against  the  en- 
f  oroement  of  his  judgment  to  that  extent,  although 
he  afterwards  refused  to  take  th^  money  from  tbe 
sheriff  on  the  ground  that  it  was  depreciated  cur- 
rency, but  did  not  reinstate  the  defendants  in  his 
rights.   Skinner  V.  Jayne,  24  Miss.  667. 

So,  an  injunction  should  bf*  granted  to  res^rsln 
proceedings  on  a  Judgment  or  tireoution  where 
tbe  amount  due  has  been  tendered  and  refused* 
Bowen  v.  Clark,  46  Ind.  406;  Collier  v.  Sapp,  48  Ga. 
96;  Fisher  v.  Moore,  19  Iowa,  84.  See  Chicago  &  B. 
L  R.  Co.  V.  Kamman,  119  111.  862. 

And  wbere  plaintiffs  and  defendants  In  a  fore- 
doeure  have  a  joint  interest  an  injunction  will  be 
granted  against  tbe  sale  wbere  a  tender  of  the 
money  has  been  made  with  demand  to  aeelgn  the 
mortgage  so  as  to  protect  the  interest  of  other  par- 
ties.   Fisher  v.  Hartman,  166  Pa.  16. 

And  an  execution  should  be  etijoined  where 
consent  Judament  was  rendered  for  less  than  the 
amount  of  the  execution,  on  tbe  proviso  that  it  be 
paid  within  a  certain  time,  when  plaintiff  by  the 
exercise  of  diligence  was  unable  to  make  a  tender 
until  shortly  after  the  day  for  payment  of  tbe 
judgment,  l>ecause  the  party  controlling  the  judg- 
ment was  a  nonresident.  Cooper  v.  Whaley,  60 
Ga.  286w 

And  on  a  tender  of  tbe  property  in  replevin  in  a 
reasonable  time  after  a  judgment  for  the  property, 
and  in  default  thereof  a  money  judgment,  an  in- 
junction should  be  granted  against  an  execution  on 
the  alternative  judgment  for  tbe  money.  Model* 
Ian  V.  Marshall,  19  Iowa,  661, 87  Am.  Deo.  464. 

And  where  the  plaintiff  after  dissolution  of  aa 
injunction  proceeds  to  take  the  body  of  tbe  defend- 
ant in  execution,  and  he  dies  in  gaol,  the  remedy 
on  the  injunction  bond  is  gone,  as  the  plaintiff 
waives  his  right  against  the  bail  on  the  injunction 
bond.   Vorteous  v.  Snipes,  1  Bay,  219. 

Some  oases  refuse  an  injunction  against  proceed- 
ings under  a  judgment  on  the  ground  of  payments 
made  thereon,  where  there  is  an  adequate  remedy 
at  law,  or  tbe  claim  of  satisfaction  is  not  sustained, 
or  the  payment  is  made  to  the  wrong  party,  or 
where  it  has  been  credited,  or  where  complainant 
is  guilty  of  fraud,  or  the  bill  is  not  specific  or  con- 
ditions precedent  to  obtaining  an  injunction  are 
not  followed. 

So,  an  injunction  will  not  be  granted  where  there 
is  an  adequate  remedy  at  law  to  have  payments 
made  alter  judgment,  applied  to  the  satisfaction 
of  tbe  same.  Uoited  States  v.  MoLemore,  46  U.  8. 
4  How.  286, 11  L.ed.977. 

Or  where  an  ad«Hiuate  remedy  at  law  exists  by  a 
Judge's  order.    Lansing  v.  Eddy,  1  Johns.  Cb.  48. 

Or  wbere  there  is  a  remedy  to  tender  or  pay  the 
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Looper^  85  Ark.  107;  Leigh  ▼.  Armor,  Id.  124; 
CatroU  T.  Pryor,  88  Ark.  288;  Valentine  v. 
IMland,  40  Ark.  888;  l/arAr^  T.  TiUman,  Id. 
652. 

The  courts  of  chancery  are  competent  to 
relieve  against  hardship  arising  from  accident, 


imposition,  or  fraud,  if  from  any  such  cau9e 
(he  bill  of  excepiions  could  not  be  presented  in 
the  time  allowed. 

Carroll  v.  Pryor,  88  Ark.  283;  Johnmn  t. 
Brancfi,  48  Ark.  536;  WhitehOl  t.  ButUr,  51 
Ark.  848. 


balance  due,  and  apply  to  the  court  by  motion  to 
compel  oanoelatioQ,  or  to  stay  execution.  Koach 
r.  Duckworth,  06  N.  Y.  801,  afflrminff  66  How.  Pr. 
803, 61  How.  Pr.  128. 

And  an  Injunction  will  not  l>e  flrranted  where 
there  is  an  adequate  remedy  at  law  under  W.  Va. 
Ck)de,  chap.  140,  8 17,  providing  for  quashing  the 
■ame.    Howell  y.  Thomason,  84  W.  Va.  794. 

And  an  injunction  will  not  be  granted  at  the  in- 
stance of  a  replevin  bail  against  an  execution  sale, 
where  a  prior  execution  had  been  levied  upon 
property  of  the  principal  for  the  same  debt  and 
partially  satisfied,  as  there  is  a  remedy  at  law  by 
motion  to  set  aside  the  execution.  Cline  v.  Lowe, 
8Ind.6ar7. 

Or  where  the  court  at  law  .can  afford  the  same 
remedy  on  a  rule  to  show  cause.  Gorsuch  y. 
Thomas,  97  Md.  834. 

And  an  injunction  was  refused  where  it  was 
claimed  that  a  credit  for  costs  bad  not  been  allowed 
on  a  pluries  execution  issued  after  an  injunction 
was  obtained,  where  such  prior  injunction  was  im- 
properly granted  airainst  the  whole  debt^  and  the 
question  of  costs  could  be  adjusted  after  the  sale. 
Baiter  v.  McHenry.  17  La.  607. 

And  the  remedy  by  affidavit  of  lllefrality  pre- 
vents an  injunction  where  the  debtor  has  settled 
the  same  by  conveying  to  the  holder  of  the  Judg- 
ment the  land.    Flournoy  v.  8ilman,  60  Ga.  106. 

And  a  remedy  by  motion  in  the  nature  of  audila 
querela  prevents  an  injunction.  McBae  y.  Davis,  6 
Jones  Eq.  140. 

In  Parker  v.  Jones,  76  Am.  Deo.  441,  it  was 
said  that  if  an  execution  has  been  eatlefled  by  a 
levy  on  property  of  the  defendant,  the  remedy  by 
a  writ  of  audiUi  querela  to  order  the  writ  called  in 
and  satisfaction  entered  of  record,  would  prevent 
an  injunction. 

And  where  the  plaintiff  in  execution  purchased 
the  equity  of  redemption  in  mortgaged  property 
under  his  execution  sale,  he  thereby  satisfled  his 
Judgment,  and  after  a  reversal  of  the  Judgment, 
and  another  Judgment  was  obtained,  the  defendant 
could  plead  satisfaction  at  law,  and  is  not  entitled 
to  an  injunction  against  further  proceedings  on 
the  Judgment  or  execution,  as  he  did  not  defend 
at  law.    Flnley  v.  Thayer.  42  111.  360. 

And  in  Hall  v.  Taylor,  18  W.  Va.  644,  it  was  held 
that  where  the  sheriff  falls  to  return  the  execution 
promptly,  and  pays  the  same  off  to  the  plaintiff 
without  the  request  of  the  complainant  or  the 
plaintiff  at  law,  the  Judgment  will  not  be  enjoined, 
as  the  defendant  on  motion  can  have  the  execution 
issued  thereafter  quashed,  but  sneta  motion  would 
ratify  the  action  of  the  sheriff,  and  the  sheriff 
could  then  recover  an  action  of  assumpsit  for 
money  paid  for  complainant's  use  and  benefit;  but 
In  this  case  there  appears  to  have  been  an  agree- 
ment that  the  sheriff  should  have  the  benefit  of 
this  Judgment,  and  an  injunction  was  refused. 

And  the  remedy  by  an  action  of  damages  for  fail- 
ore  to  comply  with  contract  prevents  an  injunc- 
tion for  the  refusal  of  the  plaintiff  in  Judgment  to 
accept  a  conveyance  in  satisfaction  thereof,  which 
he  had  agreed  to  take.  Gurley  v.  Hlteshue,  6  Gill, 
817. 

And  an  injunction  sought  on  these  grounds  will 
be  refused  where  the  Judgment  has  not  been  satis- 
fled.  Neal  V.  Henderson,  72  Ga.  200;  Fuqua  v.  Rob- 
inson, 10  ni.  128. 

So,  the  collection  of  an  execution  on  a  Justloe^s 
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Judgment  will  not  be  enjoined  on  the  ground  that 
such  Justice  bad  applied  on  the  Judgment  a  deposit 
left  with  him  as  a  tender,  where  this  was  insuffi> 
dent  as  a  tender  to  cover  costs  and  Judgment,  aod 
it  was  not  accepted  in  full  satisfaction  of  the  claim, 
and  this  appropriation  will  not  prevent  enforcing 
Judgment  for  the  balance.  Chicago  &  E.  L  B.  Co. 
V.  Kamman,  HO  111.  382. 

And  the  death  of  one  of  the  slaves  for  which  a 
forthcoming  bond  has  been  given  will  not  author- 
ize an  injunction  in  favor  of  a  surety  where  tbe 
other  one  has  not  been  surrendered.  Laughlinv. 
Ferguson,  6  Dana,  HI. 

Under  Tenn.  act  1831,  chap.  25,  providing  that  the 
sheriff  having  an  execution  and  delivery  bond, 
shall  proceed  to  execute  the  same,  and  if  unaatisfled 
pluries  execution  shall  issue  against  the  defendants 
in  the  Judgment,  the  levy  on  personal  property  of 
one  or  several  Joint  defendants  and  taking  a  deliv- 
ery bond  will  not  operate  as  a  satisfaction  of  the 
Judgment,  and  one  of  the  defendants  who  has  not 
Joined  In  the  delivery  bond  cannot  enjoin  the  Judg- 
ment.   Williams  v.  Wright.  0  Humph.  483. 

And  an  injunction  will  not  be  granted  to  restrain 
a  levy  of  an  execution  on  property  which  wtu6  re- 
delivered to  the  defendant  on  the  execution  on  bis 
giving  a  forthcoming  bond,  as  such  is  not  a  satis- 
f notion  of  the  same.  Parker  v.  Jones,  6  Jones  Eq. 
276,  76  Am.  Dec.  441. 

And  under  Iowa  Gode,  t  8241,  providing  for  a 
Judgment  in  replevin  for  the  property  or  its  value 
at  the  election  of  plaintiff,  an  execution  for  the 
value  cannot  be  enjoined  by  showing  that  the  de- 
fendant had  offered  to  deliver  the  goods  to  tbe 
sheriff.    Davis  v.  Bayliss,  61  Iowa,  436. 

When  a  debtor  paid  the  plaintiff  a  part  of  his  debt 
and  pto posed  to  pay  the  balance  by  a  conveyance 
in  which  he  had  no  interest,  m  consideration  of  a 
release,  and  then  sought  a  specific  execution  of  tbe 
contract,  an  injunction  will  not  be  granted  to  the 
debtor,  as  it  would  be  compelling  the  creditor  to 
exonerate  him  without  consideration.  Gurley  v- 
Hlteshue,  6  Gill,  217. 

So,  where  a  trustee  without  authority  compro- 
mised a  Judgment  in  consideration  of  land,  but  a 
deed  had  not  been  delivered,  and  the  compromiso 
had  not  been  approved  by  the  court,  an  inJuoctiOD 
was  refused  against  a  sale  of  land  under  the  execu- 
tion to  satisfy  tbe  Judgment.  Morris  v.  Thomas.  17 
111.  112. 

And  on  a  bill  to  enjoin  proceedings  on  an  execu- 
tion because  the  same  was  paid  off  by  sufferinfr  a 
sale  to  another  creditor  under  an  agreement  that 
the  latter  would  sell  the  land  aod  pay  off  tbis  tl.  fa^ 
where  the  answer  denied  such  satistfaction  and  col- 
lusion, the  complainant  must  overcome  the  same 
by  proof.    White  v.  Crew,  16  Ga.  418. 

And  in  order  to  enjoin  a  Judgment  that  ha.«  been 
compromised  or  released  it  must  be  alleged  and 
showii  that  the  agreement  to  rel€^ase  is  founded  on 
a  valuable  consideration.  Plunkett  v.  Black,  117 
Ind.  14. 

Bo.  an  injunction  against  the  enforcement  of  an 
execution,  and  to  have  the  Judgment  satlsded  In 
pursuance  of  an  alleged  agreement,  will  be  denied 
where  the  agreement  is  not  shown  to  be  certain 
and  entitling  the  plaintiff  to  a  decree  for  speciflo 
performance.    Spears  v.  Long,  S2  S.  C.  5S8. 

A  vendl.  exp.  on  a  Judgment  in  favor  of  a  wife 
against  her  husband  will  not  be  enjoined  where  8b« 
had  since  the  Judgment  united  in  a  deed  with  the 
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Riddickt  J.,  delivered  tbe  opinion  of  the 
<ourt: 

There  are  two  questions  in  this  case:  First, 
fias  a  court  of  equity  the  power  to  grant  the 
relief  prayed  for?  And,  second,  if  the  power 
be  conceded,  is  this  such  a  case  as  calls  for  its 
exercise? 


Tbe  first  question  has  been  considered  and 
answered  in  the  aifirmative  by  our  ruling  iQ 
the  case  of  KantKU  dt  A.  V/R,  Co,  v.  Fitzhugh^ 
and  we  need  only  consider  the  second  question. 

It  is  said  that  the  trial  court  committed  error 
in  impaiielin?,  and  also  in  char^nnor.  the  Jury. 
But  errors  alone  are  not  sufficient  to  warrant 


husband  conveyliJir  the  land  sought  to  be  sold,  la  ' 
the  absenoe  of  a  showing  of  fraud,  or  the  covenants 
•of  tbe  deed.    Trulllnifer  v.  Charles,  129  Fa.  )»9. 

An  injunction  should  not  be  granted  against  a 
-sherilT^  sale  on  the  groundHhat  the  defendant  had 
^tendered  to  the  sheriff  payment  in  notes  and  bonds 
of  the  plaintiff  in  tiie  execution,  where  the  sheriff 
was  not  authorizpd  to  receive  such  in  payment. 
Osbum  y.  Curtis,  %  La.  Ann.  764. 
i  ^And  an  Injunction  against  the  ooUection  of  a 
judgment  will  not  be  granted  on  the  ground  that  a 
•draft  had  been  given  the  plaintiff >  attorney  as  col- 
lateral, but  which  was  not  to  affect  the  lien  of  the 
Judgment  and  which  was  not  proved  to  be  paid. 
<}ompton  V.  Blair,  46  Mich.  1. 

And  a  receipt  against  an  execution  in  the  hands 
of  a  sheriff,  given  by  a  deputy  sheriff,  who  never 
had  the  execution  In  his  bands,  and  had  no  author- 
ity to  receive  the  money,  and  the  receipt  was  not 
procured  by  money,  but  by  trading  in  notes,  is  not 
ground  for  injunction  against  the  execution.  Tur- 
ner V.  Belew.d  J.  J.  Marsh,  50. 

So,  the  purchaser  under  a  fl.  fa.  cannot  enjoin 
the  execution  on  the  same  against  him  on  the 
«rround  of  payment  to  a  person  who  had  not  the 
authority  to  receive  It.  Brummel  v.  Hurt,  8  J.  J. 
Harsh,  709. 

And  an  execution  will  not  be  enjoined  where  de- 
fendant paid  plaintiff  after  notice  of  a  bona  fide 
assignment  of  the  Judgment.  Holland  v.  Dale, 
Minor  (Ala.)  286. 

That  a  Judgment  debtor  placed  claims  in  the 
tiandf)  of  the  plaintilTs  attorney  for  collection,  to 
t)e  applied  on  the  claim,  and  that  a  sufDclent 
amount  has  been  collected  to  pay  the  Judgment, 
will  not  entitle  to  an  injunction,  as  this  does  not 
ahow  payment.    Williams  v.  Bradbury,  9  Tex.  487. 

And  an  injunction  will  not  be  granted  against  an 
'execution  on  the  ground  that  a  credit  was  not  en- 
tered on  the  execution,  when  such  credit  was  en- 
tered before  process  in  the  injunction  suit  was 
aerved.   Galderwood  v.  Trent,  9  Rob.  (La.)  227. 

Where  an  unfair  advantage  is  sought  to  be  ob- 
tained through  a  receipt  and  a  releaseof  a  Judgment, 
and  relief  had  been  denied  in  a  proceeding  by  audUa 
querela^  an  injunction  was  denied  against  the  Judg- 
«nent.    Williams  v.  Roberts,  8  Hare,  815. 

An  injunction  will  not  be  granted  for  failing  to 
•anter  credits  paid  on  executions  where  there  is  a 
remedy  at  law.    Morrison  v.  Bpeer,  10  Gratt.  228. 

Under  D.  T.  Rev.  Stat.  189,  8  147,  requiring  a  de- 
posit and  a  bond  for  coets  and  damages,  an  injuno- 
tion  will  not  be  granted  on  the  Rround  that  part  of 
tbe  Judgment  has  been  paid,  where  there  is  no  de- 
ffKffiit  or  bond,  or  speoiflo  statement  of  the  amount 
paid.    Cbrist>e  v.  Bogardus,  1  Barb.  Ch.  167. 

Where  a  second  Judgment  was  obtained  on  a  bond 
by  an  executor  without  knowledge  that  a  Judg- 
inent  had  been  obtained  on  the  same  bond  twenty- 
three  years  prior  thereto,  the  last  Judgment  will 
sot  be  enjoined  on  the  presumption  of  payment 
:f  rom  lapse  of  time,  where  at  the  date  of  the  prior 
Judgment  the  debtor  conveyed  his  property  in  trust 
'for  his  creditors,  and  tbe  complainant  does  not 
ahow  that  the  debt  was  satisfied,  as  the  delay  may 
be  explained  by  settlement  of  the  insolvent  estate, 
and  the  assignment  did  not  discharge  the  debt. 
Payne  v.  Dudley,!  Wash.  (Ya.)  196. 

In  Brown  v.  Wflson,  56  Gki.  684,  it  was  held  that 
''Mt  is  no  cause  for  enjoining  a  Judgment  that  the 


platntiff^s  attorney  has  failed  to  enter  a  credit  on 
the  execution  according  to  agreement." 

So,  In  Wray  v.  Chandler,  64  Ind.  146,  it  was  said 
that  if  complainant  bad  practiced  a  fraud  in  pro- 
curing a  release,  it  would  have  been  a  bar  to  the 
action  for  injunction. 

Mere  fact  that  a  payment  has  not  been  credited 
on  an  execution  will  not  authorize  an  injunction 
where  there  is  no  allegation  of  an  attempt  to  oolleot 
the  money  again,  or  refusal  to  allow  credit  on  an 
application  for  that  purpose.  Aberoromble  ▼• 
Knox,  8  Ala.  728, 87  Am.  Dec.  721. 

.  y n.  In  behalf  of  auretv* 

As  to  the  right  of  a  surety  to  an  injunction  re- 
straining proceedings  on  a  Judgment,  where  such 
surety  is  released  or  discharged  by  reason  of  exten- 
sion, agreement,  conduct  of  the  parties,  or  satis- 
faction, he  is  generally  entitled  to  an  injunction, 
this  being  reorarded  as  peculiarly  within  the  pro- 
vince of  equitable  interference. 

So.  an  injunction  will  be  granted  where  the  surety 
is  released. 

As  where  the  plaintiff  had  stayed  an  execution 
levied  on  the  property  of  the  principal,  wbich 
operated  as  a  release  of  the  surety.  Jones  v.  Bul- 
lock, 8  Bibb,  467.  iSee  also  Cox  v.  Mobile  &  G.  B.  Co. 
infra,  IX. 

Or  released  the  levy  on  the  principars  property. 
Baird  v.  Rice,  1  Call  ( Va.)  18, 1  Am.  Dec.  4G7. 

Or  where  the  creditor  takes  out  execution  against 
the  principal,  and  has  it  returned  unsatlsfledfWbere 
there  was  property  of  the  principal.  Jenkins  v. 
McNeese,  84  Tex.  189. 

Or  where  tbe  creditor  assists  the  principal  debtor 
to  defeat  the  collection  of  the  debt  from  tbe  prin- 
cipars property.   Smith  v.  Hays,  1  Jones,  Eq.  82L 

So,  where  a  creditor  causes  a  return  of  his  execu- 
tion where  a  replevin  bail  was  taken  which  was 
void,  thereby  discharging  a  lien  of  tbe  execution 
on  personal  property  of  tbe  principal  debtor,  suffi- 
cient to  satisfy  tbe  Judgment,  the  surety  is  dis- 
charged, and  will  be  entitled  to  an  injunction. 
Sterne  v.  McKinney,  79  Tnd.  678. 

Or  where  tbe  plaintiff,  after  a  levy  on  the  prop* 
erty  of  the  principal,  discharged  the  same  without 
tbe  knowledge  or  consent  of  tbe  surety,  as  it  oper- 
ates as  a  fraud  on  the  surety.  Dixon  v.  Bwlng,  8 
Ohio,  281, 17  Am.  Dec.  590.    (But  see  next  case.) 

But  in  Findlay  v.  Bank  of  United  States,  2  Mo- 
Lean,  44,  it  was  held  that  Dixon  v.  Bwlng,  suiyra^ 
holding  that  a  surety  was  entitled  to  an  injunction 
against  proceedings  on  a  Judgment  after  levy  on 
the  property  of  tbe  principal,  and  the  discharge  of 
such  levy,  is  not  recognised  as  authority  as  the 
rights  of  a  surety  are  merged  in  a  Judgment,  and 
tbe  application  of  the  Ohio  statute  in  such  a  case 
for  the  benefit  of  a  surety  Is  not  applicable.and  such 
decision  rests  on  general  principles,  and  not  on  tb« 
construction  of  the  statute. 

Where  the  Judgment  creditor  assigned  a  Judg- 
ment against  principal  and  surety  to  another 
creditor  under  an  agreement  to  make  tbe  debt  out 
of  tbe  principal  defendant,  but  Instead  be  had  the 
execution  returned  **no  property,**  and  exhausted 
the  property  by  attachments  of  bis  own,  tbe  surety 
was  entitled  to  an  injunction.  Biggerstaff  v.  Hoy  t, 
62  Mo.  481. 

Or  where  tbe  sheriff  returned  on  the  original  ez* 
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the  ioterpoeltion  of  a  court  of  equity.  '*It 
must  clearly  appear  that  it  would  be  contrary 
to  equity  and  good  cooscienre  to  allow  the 
judgment  to  be  enforce,  else  equity  declines 
to  impose  terms  upon  the  prevailing  party." 
WhitMll  T.  Butler,  51  Ark.  848;  Kansa$  d  A. 
F.  R,  Co,  V.  Fiizhugh,  supra.    But  a  consid- 


eration of  the  evidence  introduced  in  the  ac- 
tion at  law  leads  us  to  the  conclusion  that  tha 
verdict  and  Judgment  against  the  appellant 
were  without  evidence  to  support  them.  To 
warrant  a  Judgment  for  the  penalty  imposed 
against  appellant  in  the  action  at  law,  it  wa» 
essential  that  there  should  be  some  evidence- 


eoutioo  **'So  money  made,**  when  It  was  partly 
satiBfled  by  a  levy  and  eale  on  prlnoipars  property, 
and  the  sheriff  bad  absconded,  there  being  no  rem- 
Hdy  at  law.    Fryer  r.  Austill,  2  Stew.  (Ala.)  119. 

And  where  a  Judgment  was  obtained  against  the 
makers  of  a  note,  and  one  of  them  appealed  and 
gave  security,  and  a  Judgment  was  obtained  in  an 
action  against  an  indorser,  and  then  the  maker 
dismissed  bis  appeal,  the  Judgment  against  the 
Indorser  was  enjoined*  where  the  lien  of  the  flnt 
Judgment  was  lont  by  dismissing  the  appeaL  Lewis 
T.  Armstrong,  47  Ga.  289. 

And  a  surety  is  entitled  to  have  an  exeoutlon  sale 
of  his  property  restrained  until  the  property  of 
the  principal,  seized  under  the  execution,  shall  have 
been  sold.    Irick  v.  Black,  17  N.  J.  Eq.  188. 

A  surety  compelled  to  pay  a  Judgment  of  an  in- 
solvent principal  is  entitled  to  an  injunction 
against  a  Judgment  against  him  in  favor  of  his 
principal,  which  his  principal  had  assigned  after 
insolvency.  Williams  v.  Helme,  1  Dev.  Eq.  151, 18 
Am.  Dec.  680. 

And  a  surety  obtaining  an  equitable  assignment 
of  the  Judgment  against  his  principal  and  cosurety 
will  be  enjoined  from  enforcing  it  against  bis  co- 
surety, where  he  paid  the  debt  out  of  collaterals 
placed  in  his  hands  by  the  principaL  Kerns  v. 
Chambers,  8  Ired.  Eq.  576. 

Underlie.  Rev.  Stat.  18r)d.  p.  67,  providing  that  no 
sale  should  be  made  of  the  property  of  a  surety  un- 
til that  of  the  princlpol  shall  have  been  discussed, 
a  surety  Is  entitled  to  an  injunction  against  a  levy 
of  an  execution  on  his  property  by  showing  a  fail- 
ure to  levy  on  property  of  the  principal  sufRcientto 
BflMsf  y  the  execution.  Stinson  v.  Hill.  21  La.  Ann. 
6C0. 

And  under  Pasc.  (Tex.)  Dig.  art.  4789,  providing 
tbat  indoTsers  are  only  sureties  even  after  Judg- 
ment, an  indorser  is  entitled  to  an  injunction 
against  the  Judgment,  where  after  levy  on  the 
principalis  property  the  sale  was  postponed  until  be 
became  insolvent.    Parkerv.  Mations,8STex.  210. 

And  where  the  county  board  released  one  of  tbe 
sureties  on  a  criminal  bail  bond  on  tbe  payment  of 
a  certain  sum,  the  other  surety  was  entitled  to  an 
injunction  to  prevent  the  collection  of  the  Judg- 
ment for  a  greater  amount  than  bis  cosurety  was 
compelled  to  pay.  Trabing  v.  Albany  County 
Commission,  1  Wyo.  Terr.  801. 

For  injunction  by  surety  on  account  of  payment 
by  principal,  see  McGebee  v.  Gold,  infra^  IX. 

But  where  he  is  not  released  or  there  is  an  ade- 
quate remedy  at  law,  an  injunction  will  not  be 
granted. 

So.  a  surety  cannot  obtain  an  injunction  against 
a  Judgment  or  execution  on  the  ground  tbat  there 
bad  been  a  levy  on  the  principal's  property  and  a 
forthcoming  bond  taken,  where  such  bond  is  not 
a  satisfaction  or  release  of  tbe  surety,  who  did  not 
unite  on  the  bond!  Williams  v.  Wright,  9  Humph. 
493. 

Where  an  execution  on  a  Judgment  against  a 
principal  and  surety  is  levied  on  property  of  tbe 
principal  which  cannot  be  sold  for  want  of  bidders 
it  may  still  be  levied  on  the  property  of  the  surety, 
and,  although  the  constable  Is  liable  for  failure  to 
sell  tbe  property,  the  surety  is  not  discharged,  and 
Is  not  entitled  to  an  injunction.  Moss  v.  Craft,  10 
Mo.  72a 

And  under  Ind.  Rev.  Stat.  1894,  f  627,  authorizing 
relief  by  bill  of  review,  an  injunction  in  favor  of  a 
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surety  against  a  Judgment,  where  the  principal  ham^ 
been  released  after  such  Judgment,  will  not  bo- 
granted.  Micbener  v.  Springfield  Engine  &  T.  Oo» 
(Ind.)40N.  E.679. 

And  a  Judgment  wlB  not  be  enjoined  on  the- 
ground  of  release  of  surety  by  extension  granted 
to  the  principal  on  the  debt  after  a  levy  on  his  lan<l» 
where  it  is  not  shown  that  the  plaintiff  in  the  Judg- 
ment knew  that  one  of  the  defendants  complainlos- 
was  a  surety.    Patterson  v.  Brook,  14  Mo.  478w 

In  Woodbum  v.  Friend,  19  La.  490.  it  is  held  that^ 
sureties  taken  in  Judicial  proceedings  are  boun^ 
in  aolfdo  for  the  whole  sum,  and  it  is  the  duty  of 
the  surety  to  pay,  and  if  the  creditor  does  not  sus- 
pend his  execution  so  as  to  put  it  out  of  tbe  power- 
of  the  surety  to  pay,  the  surety  is  not  entitled  to 
an  injunction  for  a  return  of  the  execution  without, 
service,  but  for  so  much  of  the  debt  as  has  beea 
paid,  he  is  entitled  to  an  injunction. 

In  Williams  y.  Wright,  9  Humph.  498,  it  was  aalA 
that  admitting  the  principle  tbat  a  valid  agreement 
between  the  creditor  and  the  principal  di^btor  for 
delay  without  the  consent  of  the  surety  discharges- 
him,  it  is  questionable  whether  this  applies  after^ 
Judgment.  If  it  does  it  will  be  indispensable  that, 
the  surety  should  allege  in  his  bill  some  reasonable- 
ground  for  failure  to  pursue  a  legal  remedy  af- 
forded him  by  statute. 

For  injunctions  for  set-offls  In  favor  of  sureties^ 
see  infra,  vm. 

For  satMaction  of  Judgment  in  favor  of  surety^ 
see  also  Kallander  v.  Neidhold,  98  Mich.  517.  andi 
Harrison  Maoh.  Works  v.  Templeton,  82  Tex.  443« 
aupra^  VI,;  as  to  payment  or  satisfaction,  tupra^ 
VI.;  also  McGebee  v.  Gold,  68  HL  215,  infra,  IZ.  a» 
to  newly  discovered  evidence. 

And  on  a  Judgment  against  a  principal  antk 
surety,  where  money  was  paid  by  the  principal.  an<l 
tbe  execution  was  returned  without  service,  but  it 
was  not  shown  that  the  payment  was  for  an  exten-^ 
sion,  the  surety  was  not  entitled  to  an  injunctloa 
against  proceedings  on  tbe  Judgment.  Woodbum 
V.  Friend,  19  La.  496. 

The  mere  fact  that  the  Judgment  creditors  ab- 
stained from  seizing  the  interest  of  tbe  principal  la 
a  partnership  stock  of  goods  will  not  release  ik 
surety,  as  a  surety  cannot  claim  that  the  creditor 
should  forbear  as  to  blm,  until  the  value  of  the- 
partnership  interest  is  ascertained.  Cunningham 
v.  Buchanan,  10  Grant,  Ch.  (C  C.)  523. 

Where  an  indorser  on  a  note  has  due  notice  of  a. 
default,  and  the  holder  of  a  note  countermands  an 
execution  against  the  maker,  such  indorser  is  not. 
released,  and  cannot  enjoin  the  Judgment,  as  Md. 
Laws  1768,  chap.  28, 1  8,  provides  that  an  indorser 
can  pay  the  bill,  and  be  subrogated  to  tbe  rights  or 
tbe  holder,  and  tbe  promise  that  the  fl.  fa.  wouI<l 
be  made  out  of  the  maker  is  not  proved  in  this- 
case.  Lenox  ▼.  Prout,  16  U.  S.  8  Wheat.  820, 4  L.  ed. 
449. 

So,  the  refusal  of  a  Judgment  creditor  to  iasae 
executions  to  certain  counties  that  would  have 
cured  the  debt^  before  the  principal  defendant 
adjudicated  a  bankrupt,  will  not  entitle  a  surety  In 
the  Judgment  to  an  injunction  against  an  execu- 
tion against  8uch  surety,  as  the  sureties  could  have- 
paid  tbe  debt  and  taken  an  assignment  of  the  Judg- 
ment, and  that  the  creditor  procured  the  adjudica- 
tion In  bankruptcy  will  not  entitle  to  an  injuno-- 
tion.    Thornton  v.  Thornton,  63  N.  C.  211. 

And  an  execution  sale  will  not  be  enjoined  at  < 
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tending  to  show  tbat  the  amoant  charged  the 
mppellee  was  greater  than  three  cents  per  mile 
for  the  distaoce  he  was  carried  as  a  passenger. 
Sand.  &  a  Dig.  §8  6211,  6217. 

Now,  an  examination  of  the  evidence  shows 
that  there  was  no  competent  evidence  intro- 
duced to  show  the  distance  between  the  sta- 


tions of  Van  Buren  and  Dyer,  and  Alma  and 
Dyer.  The  only'  witnesses  that  testified  were 
the  appellee  and  his  attorney.  Neither  of 
them  told  or  pretended  to  know  what  the  dis- 
tances between  these  stations  were.  They 
gave  the  number  of  the  nearest  milcpost  to 
each   station,  and   stated   that   the  milepost 


iDstanoe  of  the  replevin  baH,  on  aooount  of  an 
■irreement  of  tbe  judgment  creditor  to  make  one 
half  of  tbe  Judgment  out  of  tbe  property  of  the 
judgment  debtor,  as  tbe  terms  of  tbe  recogDisanoe 
cannot  be  varied  by  a  contemporaneous  parol 
agreement.   Bmltb  v.  Tyler,  61  Ind.  612. 

And  a  surety  consenting  to  an  Indulgence  granted 
to  his  principal  cannot  obtain  an  Injunction  against 
tbe  judgment  for  the  debt^  Furber  v.  Bassett,  2 
DUV.4S8. 

And  tbat  a  surety  on  a  ball  bond  had  no  notice 
or  copy  of  the  judgment  nisU  served  on  blm,  will 
not  authorize  an  Injunction,  as  he  hasa  remedy  by 
action  of  nullity  or  appeal.  Cook  v.  State,  16  La. 
288. 

An  execution  will  not  be  enjoined  on  the  ground 
that  an  entry  was  not  made  upon  tbe  execution 
showing  who  was  principal  and  surety,  where  tbe 
judgment  was  against  several  joint  makers  of  a 
note,  where  such  entry  was  not  required  by  law« 
although  one  of  tbe  pertlea  was  a  surety.  Work  v. 
Harper,  81  Miss.  107, 66  Am.  Dec.  649. 

In  Ctotewood  v.  Bums,  99  N.  C.  867,  it  was  held 
tbat  an  injunction  will  not  be  granted  In  favor  of 
the  party  claiming  to  be  a  surety  on  the  ground 
tbat  tbe  homestead  assigned  to  the  principal  was 
excessive,  and  is  still  undetermined,  as  he  cannot 
delay  the  sale  when  it  Is  bis  duty  to  pay  the  debt. 
But  in  this  case  the  complainant  does  not  appear  to 
have  been  adjudged  a  surety,  and  It  was  said  that 
a  surety  might,  under  N.  C.  Code,  8  2140,  show  on 
tbe  trial  tbat  he  was  a  surety,  and  then  the  judg- 
ment would  have  stated  such  fact,  and  tbe  execu- 
tion would  have  been  indorsed  to  that  effect,  and 
tbe  debt  would  then  have  to  be  made  out  of  tbe 
principalis  property  flrsL 

YIU.  Formt-off, 

Insolvency  of  plaintiff  at  law  has  often  been  held 
to  be  sufficient  ground  for  equitable  interference 
by  injunction  in  aid  of  set-off,  and  it  may  be  said 
tbat  this,  in  connection  with  otber  equities,  is  suffi- 
cient to  entitle  an  injunction  in  order  to  enable  tbe 
defendant  to  obtain  the  benefit  of  a  set-off  that  cou  Id 
not  have  been  used  at  law,  or  fhat  was  acquired 
after  judgment,  unless  there  is  an  adequate  remedy 
at  law.  8ome  courts  hold  tbat  the  existence  of 
mutual  judgments  Is  in  itself  ground  for  equitable 
interference,  and  this  set>off  is  allowed  by  statute 
in  some  states. 

So,  a  set-off  of  judgments  and  injunctions  should 
be  allowed,  if  tbe  plaintiff  in  such  action  at  law  Is 
insolvent,  and  tbe  refusal  of  the  court  at  law  to 
permit  such  set-off  on  summary  motion,  where 
guch  Insolvency  was  not  alleged,  is  not  res  judicata, 
as  decisioos  on  summary  motions  are  not  regarded 
as  finaL  Simpson  v.  Hart,  14  Johns.  63,  reversing  1 
Johns.  Ch.  91. 

And  equity  will  grant  an  injunction  in  order  to 
allow  a  set-off  of  a  subsequent  judgment  obtained 
against  the  complainant  on  tbe  ground  of  insol- 
Tency,  although  there  is  a  remedy  to  appeal  to  tbe 
equity  power  of  tbe  court  at  law  to  set  off  one  judg- 
ment against  another.  This  concurrent  remedy 
will  not  defeat  tbe  jurisdiction  of  equity,  but  tbe 
rlgbt  of  set-off  will  not  affect  the  lien  of  tbe  attor- 
ney for  costs  in  tbe  j udgmen t.  G  ridley  v.  Garrison* 
4  Paige.  047. 

So,  an  Injunction  will  be  granted  against  pro- 
ceedings on  a  judgment  in  order  to  maintain  a  set- 
off of  a  subsequent  judgment  against  tbe  plaintiff 
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at  law  where  he  is  insolvent,  although  be  has  ap- 
pealed from  the  judgment  Guttendag  v.  Lehlgb 
Valley  Iron  Co.  14  Phlla.  689. 

So,  an  assignee  of  a  dormant  judgment  may 
bring  a  suit  to  revive,  and  at  the  same  time  have 
the  judgment  set  off  against  a  later  judgment  held 
by  the  defendant  against  him,  and  for  an  injunc- 
tion where  such  defendant  is  insolvent.  Simpson 
V.  Huston,  14  Tex.  476. 

And  an  injunction  will  be  granted  against  a 
judgment  held  by  fraudulent  assignment,  in  order 
to  maintain  a  set-off  of  a  judgment  against  the 
assignor  after  a  return  on  fl.  fa.  of  ^^nttlla  boniL** 
Mitchell  V.  Stewart,  4  J.  J.  Marsh,  661. 

And  an  injunction  will  t)e  granted  against  a  judg« 
ment,  In  order  to  maintain  a  sot-off  of  a  subsequent 
judgpoent.  on  tbe  ground  of  inmlyency.  Although 
the  court  of  klng*s  bench  wo  ild  not  allow  the 
plaintlfTs  judgment  to  be  soi  uff  against  tbe  de- 
fendants, yet  it  was  right  that  it  should  be  done  in 
chancery.    Williams  v.  Davies,  2  Sim.  461. 

In  Chicago,  D.  &  Y.  R.  Co.  v.  Field,  66  III.  270,  it 
is  said  that  only  insolvency  occurring  subsequent 
to  the  judgment  will  form  ground  for  equitable 
jurisdiction  for  set-off.  But  In  Galena  &  S.W.R.Co» 
V.  Eonor,  116  HI.  66,  that  case  was  referred  to  as  a 
case  of  insolvency  arising  after  judgment,  and  Ita 
langruage  is  misleading;  and  It  is  held  tbat  a  set-off 
should  be  allowed  U*respective  of  the  time  of  the 
occurrence  of  the  insolvency,  whether  before  or 
after  judgment,  and  an  injunction  was  allowed. 

Under  111.  Stat«  chapter  on  ^judomentsand  esrecu- 
tions^*^  81 68. 69,  providing  for  setting  off  executions 
in  tbe  sheriff's  bands,  but  not  providing  the  forum 
where  the  relief  is  denied,  a  court  of  equity  may 
compel  a  set-off  of  judgments  against  each  other 
In  case  of  insolvency,  as  insolvency,  with  other 
grounds  of  equitable  relief,  justilles  an  injunction. 
Matson  v.  Obeme,  26 IIL  App.  218. 

So,  where  a  judgment  debtor  was  not  entitled  to 
plead  a  set-off  because  a  claim  was  not  due,  but 
matured  before  judgment  was  finally  rendered  on 
appeal  in  tbe  supreme  court,  an  Injunction  was  al- 
lowed wbeie  the  plaintiff  at  law  had  become  insol- 
vent, as  tbe  defense  could  not  have  been  made  at 
law.and  insolvency  Is  sufficient  ground  of  equitable 
relief  for  set-off.    £llis  v.  Kerr  (Tex.)  28  S.  W.  1050. 

And  where  a  defendant  had  paid  money  for  tbe 
plaintiff  as  an  indorser,  and  sought  to  have  tbe 
Judgment  enjoined  in  order  to  maintain  a  set-off 
against  tbe  plaintiff,  who  was  insolvent,  tbe  burden 
is  upon  the  plaintiff  at  law  to  show  that  the  set-off 
existed  at  tbe  commencement  of  tbe  suit.  In  order 
to  prevent  an  Injunction.  Brazeiton  v.  Brooks,  2 
Head,  194. 

So,  set-off  of  a  claim  for  rent  against  defendant 
will  authorize  an  injunction  against  enforcing  his 
Judgement  for  costs  in  an  action  by  plaintiff,  where 
tbe  defendant  bad  assigned  such  judment  for  costs, 
and  was  largely  Indebted  to  plaintiff,  and  was  in- 
solvent.   Hayes  v.  Carr,  44  Hun,  872. 

And  a  set-off  acquired  by  an  assignment  of  feea 
which  accrued  in  the  same  suit  to  the  defendant 
after  tbe  Judgment  entitled  him  to  an  injunction 
against  so  much  of  the  judgment,  as  equity  wilk 
require  judgrments  to  be  mutually  set  off  against 
each  other.    Kelfer  v.  Summers,  187  Ind.  106,  11& 

So,  an  injunction  will  be  granted  to  restrain  pro- 
ceedings on  a  judgment  or  execution  in  order  to 
maintain  a  set-off  of  judgments  that  are  unsatis- 
fied; but  where  the  bill  does  not  allege  that  the 
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flhowed  tbe'distances'between  tbe  stations  to  be 
a  certain  number  of  miles,  but  tbere  is  nothing 
io  sbow  that  the  appellant  had  any  connection 
with  these  mileposts.  We  cannnot  tell  from  the 
evidence  whether  the  mileposts  referred  to  are 
located  on  the  railway  right  of  way  or  along  the 
public  road,  nor  whether  they  were  erected  by 


the  county  or  the  appellant  or  some  other  rail- 
way company.  The  attention  of  the  court  and 
counsel  was  called  to  this  defect  in  tbe  proof 
on  the  trial  of  the  case,  and  the  court  was 
asked  to  direct  a  verdict  for  appellant  for  want 
of  evidence  showioe  the  distances  between  tbe 
stations  named.    The  court  refused  to  do  so, 


Judflrment  attempted  to  be  used  as  a  set-off  is  un- 
satisfied, an  Injunction  will  not  be  allowed- 
Walker  v.  Ayres,  1  Iowa,  448. 

As  a  fireneral  rule,  that  which  could  have  been 
pleaded  to  an  orierinal  suit  oanuot  be  a  ground  for 
an  in  junction,  but  where  two  suits  are  pending  be- 
tween tbe  same  parties,  each  airalnst  the  other,  and 
are  contested,  compensation  does  not  take  place 
until  after  Judgment,  and  then  the  execution  In 
either  case  may  l>e  enjoined.  Bllis  v.  Fisher,  10  La. 
Ann.  479;  Muse  v.  Rogers,  12  Mart  (La.)  870;  Dabbs 
V.  Hemken,8  Rob.  (La.)  128,  and  128. 

Where  a  creditor  obtained  a  Judgment  which  was 
replevied,  and  then  in  a  court  which  had  no  Juris- 
diction collected  money  due  the  surety,  which 
Judgment  was  reversed,  an  Injunction  In  the  cred- 
itor's behalf  was  allowed  In  order  to  maintain  in 
his  favor  the  set-off  of  his  Judgment  on  the  replevin 
bond,  in  the  other  court,  agaiubt  the  order  to  re- 
fund the  money.   Smith  v.  BohoD,  12  Bush,  448. 

And  where  the  fraudulent  grantee  of  a  chattel 
recovers  a  Judgment  in  trespass  for  a  levy  of  an 
«zecutlun  on  the  same,  and  assigns  it  to  his  fraudu- 
lent grantor,  the  plaintiff  In  the  execution  is  en- 
titled to  an  injunction  and  set-off  of  his  execution 
to  the  extent  of  the  same,  on  the  ground  of  fraud 
where  his  execution  had  been  returned  unsatisfied. 
Bishop  V.  Duncan,  8  Dana,  16. 

And  an  injunction  will  be  granted  In  order  to 
prevent  multiplicity  of  actions,  where  an  attorney 
recovered  a  Judgment  and  the  money  from  the  con- 
stable, and  paid  the  money  to  his  clients,  to  whom 
the  constable  owed  the  same,  and  a  Judgment 
against  the  constable  was  reversed,  and  he  obtained 
■a  Judgment  against  the  attorney.  Oolt  v.  CTom- 
well,2Root,108. 

A  Judgment  of  trespass  in  favor  of  executors 
for  a  levy  upon  property  of  a  legatee  in  his  posses- 
sion, where  the  executors  had  not  given  their  con- 
sent to  the  legacy,  will  be  enjoined  where  there  are 
no  debts  against  the  estate,  and  the  executor  had 
oo  beneficial  Interest,  and  it  would  be  against 
conscience  to  permit  the  debtor  to  pay  his  debt 
and  at  the  same  time  recover  damages  from  bis 
creditors  on  the  ground  that  he  held  a  t)eneficial 
Interest  only,  and  not  the  legal  title.  Lewis  v. 
Wyatt,  2  Rand.  (Va.)  114. 

And  an  equitable  set-off  will  authorize  enjoining 
a  Judgment  where  there  is  no  remedy  at  law. 
French  v.  Gkuner,  7  Port.  (Ala.)  548. 

If  such  set-off  was  obtained  before  notice  of  an 
assignment  for  creditors  including  tbe  Judgment, 
it  may  be  used,  but  If  acquired  afterwards  an  in- 
junction will  not  be  allowed.  Brashear  y.  West,  82 
U.  8.  7  Pet.  608,  8  L.  ed.  801. 

And  while  an  equitable  right  to  set  off  Judgments 
nay  be  proper,  defendant  cannot  obtain  an  injunc- 
tion unless  he  tenders  all  that  is  due  thereon,  but 
Che  set-off  will  be  allowed  so  far  as  it  reaches. 
Keifer  v.  Summers,  187  Ind.  106, 118. 

Where  tbe  defendant  in  a  fi.  fa.  purchases  a  note 
of  tbe  plaintiff,  an  injunction  will  be  granted  until 
his  claim  to  set  off  the  amount  of  his  note  is  deter- 
mined, as,  under  La.  Civ.  Code,  8  298,  the  debts  are 
reciprocal,  and  extinguished  as  soon  as  they  are 
opp<ised  simultaneously,  to  the  amount  of  their 
respecUve  sum.  Caldwell  v.  Davis,  2  Mart.  N. 
&13S. 

But  a  court  of  ohanoery  has  no  right  to  review 
the  verdict,  and  alter  the  Judgment,  where  an  in- 
junction is  granted  against  a  Judgment  in  order  to 


maintain  a  set-off  or  a  counter  Judgment.  Sum- 
ner V.  Whitley.  1  Mo.  708. 

And  an  injunction  will  not  be  granted  unless  the 
complainant  is  the  equitable  owner  of  the  set-off, 
or  where  he  has  not  reduced  the  claim  to  Judi;- 
ment,  and  he  does  not  allege  insolvency  of  the  de- 
fendant in  the  equity  suit. 

8o,  a  party  cannot  set  off  a  Judgment  subse- 
quently obtained  unless  be  is  the  beneficial,  as  well 
as  the  nominaU  owner  of  the  same.  Satteriee  v. 
Ten  Eyck,  7  Cow.  480. 

In  Aiken  v.  Satteriee,  1  Paige,  289.  which  was  the 
same  case  on  another  application,  it  was  held  that 
where  the  defendants  are  willing  to  deduct  tbe 
amount  actually  paid  by  complainant  for  the  Judg- 
ment endeavored  to  be  set  up,  an  injunction  will 
not  be  granted. 

8o,  where  a  Judgment  is  obtained  in  an  action  by 
A  for  the  benefit  of  B  against  C,  an  injunction  will 
not  be  granted  at  the  suit  of  C  against  A  alooe,  of 
notes  held  by  assignment  in  order  to  maintain  a 
set-off  against  A,  who  is  insolvent,  aa  B  is  the  inter- 
ested party,  as  appears  of  record.  Turner  v.  Oox, 
Sldtt.  (Ky.)  175. 

And  an  injunction  will  not  be  allowed  on  the 
ground  of  set-off  of  claims  against  a  Judgmeot 
where  complainant  does  not  allege  tbe  insolvency 
of  plaintiff,  and  that  complainant  bad  paid  value 
for  the  claims,  and  that  they  were  obtained  before 
tbe  Judgment  was  assigned.  Townsend  v.  Quinan, 
86  Tex.  548. 

An  injunction  will  not  be  granted  to  restrain  the 
collection  of  an  execution  where  the  evidence  is 
conflicting  as  to  the  insolvency  of  defendant,  in 
order  to  maintain  a  set-off  subsequently  acquired. 
Bady  v.  Blanton  (Ga.)  22  &  B.  828. 

And  a  Judgment  at  law  will  not  be  enjoined,  in 
order  to  enable  the  defendant  to  obtain  a  Judgment 
which  may  be  used  as  a  set-off,  unless  the  plaintiff 
is  Insolvent.  Smith  v.  Roes,  8  Humph.  280;  Boone 
V.  Small,  8  Cranoh,  a  C.  628. 

And  in  Wbyte  v.  O'Brien,  1  Sim.  ft  Stu.  651,  an  in- 
junction was  refused  against  a  Judgment  in  order 
to  maintain  a  set-off  where  the  demand  was  ac- 
quired by  complainant  after  verdict,  on  the  ground 
that  the  demand  was  purely  legal  and  there  was  no 
equitable  ground  for  set-off. 

In  order  to  maintain  an  injunction  against  a  fl. 
fa.  on  tbe  ground  of  pleading  in  compensation  a 
note  made  by  the  plaintiff  in  execution,  it  must  be 
shown  that  the  note  was  acquired  subsequently  to 
tbe  date  of  the  Judgment.  Kennard  v.  Henderson, 
8  Rob.  (La.)  165;  Morgan  v.  Driggs.  8  La.  Ann.  124; 
Hart  V.  Gannon,  10  La.  Ann.  721;  Todd  v.  Flsk,  14 
La.  Ann  18. 

In  Palfrey  v.  Shuff,  2  Mart  N.  8.  61,  an  injunc- 
tion was  refused  against  setting  off  one  Judgment 
against  another,  oo  tbe  ground  that  tbe  petition 
did  not  state  that  the  Judgments  were  in  the  same 
court,  and  the  parish  court  could  not  impede  the 
execution  of  the  defendant's  Judgment  when  it 
could  not  protect  him  against  the  Judgment  tbe 
plaintiff  alleged  he  had  in  bis  favor,  and  an  injunc- 
tion should  not  be  granted  against  tbe  whole  of  a 
Judgment  while  the  set-off  left  a  considerable  part 
in  force. 

And  an  injunction  against  a  Judgment  in  order 
to  establish  a  set-off  will  not  be  granted  where  the 
set-off  is  a  Judgment  that  was  render*  d  without 
Jurisdiction.    Hanna  v.  Morrow.  43  Ark.  107. 

A  Judgment  against  a  public  administrator  of  a 
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«Dd  assumed  in  his  instruct ioDs  that  the  mile- 
posts  bad  been  put  up  by  appellant.  He  com- 
mences the  second  paragraph  of  bis  instrnc- 
lions  as  follows:  "In  regard  lo  those  mileposts, 
the  company  has  put  up  mileposts  along  the 
Toad,  as  the  proof  shows  here,  and  put  con- 
secutive numbers  on  tbem.    I  suppose  when 


they  began,  they  commenced  one  mile  from 
the  starting  point,  then  two,  and  then  three,  the 
same  as  a  proclamation  as  to  the  distance,"  etc. 
The  circuit  judge  in  giving  this  instruction,  no 
doubt  labored  under  the  impression  that  there 
was  no  dispute  concerning  the  question  as  to 
whether  or  not  the  appellant  bad  put  up  the 


trustee  will  not  be  enjoined  on  the  frround  tbat  the 
lK;neflciary  has  died  since  the  Judtrmeot,  and  the 
trustee  paid  to  one  of  her  brothers  more  than  his 
abare,  and  tbat  the  bondsman  of  the  trustee  seek* 
ing  ttie  injunction  has  obtained  by  asslfrnment  the 
interest  of  the  other  brother  where  the  settlement 
is  still  pending  in  the  county  court,  as  a  distributee 
oinnot  offset  bis  share  against  a  Judgment  against 
him.    Green  v.  Tittman,  124  Mo.  872. 

8o,  an  execution  in  faror  of  a  wife  who  bad  died 
will  not  be  enjoined  to  mainiain  a  set-off  by  de- 
lendant  afrainst  ber  husband  aJlevlng  that  ap  dis- 
tributee he  owns  the  Judgment,  and  tbat  he  is  in- 
solvent,  as  this  is  repugnant,— especially  where 
defendant  waited  five  years  without  attempt  to 
revive,  and  has  a  remedy  by  supplementary  pro- 
■oeedings.    Boley  v.  Griswold,  2  Mont.  447. 

And  in  Hobenthal  v.  Watson,  84  Mo.  183,  it  was 
lield  that  an  injunction  will  not  be  granted  against 
«n  officer  from  collecting  the  full  amount  of  the 
Judgment  in  his  favor  on  an  execution  against  a 
claimant  for  the  full  value  of  the  property  in  a  re- 
plevin suit.  althouKh  after  judgment  the  defend- 
ant procures  from  the  defendant  in  the  execution 
sin  assignment  of  his  right  to  the  surplus  after  pay- 
ing the  execution,  as  the  complainant  acquired  his 
•claim  from  a  stranger  to  the  judgment  and  suit, 
and  when  a  case  has  proceeded  to  final  Judgment 
the  losing  party  should  not  be  permitted  to  con- 
tinue the  litigation  by  voluntarily  acquiring  new 
claims  against  the  gaining  party  and  setting  them 
up  in  bar  of  the  judgment. 

A  surety  is  entitled  to  an  injunction  against  pro- 
ceedings on  a  judgment  where  bis  principal  is  in- 
«olventand  such  surety  has  subsequently  acquired 
a  judgment  against  the  creditor  having  a  judg- 
ment against  the  principal  and  surety.  Scbolze  v. 
Stelner,  100  Ala.  148;  Bteiner  v.  Scbolze  (Ala.)  18 
So.  79. 

And  a  surety  may  have  an  Injunction  against  a 
Judgment  against  him,  whero  the  principal  in  a 
rebibitory  action  recovered  a  Judgment  against 
the  plaintiff,  annulling  the  original  contract. 
Ihckason  v.  Bell,  13  La.  Ann.  249. 

And  be  may  have  a  Judgment  on  the  forthcom- 
ing bond  enjoined  on  the  ground  that  be  has  an 
action  pending  against  the  plaintiff  for  a  larger 
amount,  and  that  he  is  insolvent.  McClennan  v. 
Kinnaird.  6  Gratt  352. 

But  where  the  principal  prevents  the  completion 
of  an  execution  sale  in  favor  of  his  surety,  by  an 
Injunction  for  nearly  two  years,  and  obtains  a 
Judgment  against  the  surety,  he  cannot  enjoin  the 
completion  of  the  execution  sale  in  order  to  main- 
tain a  set-off.    McDonald  v.  Cook,  11  Mo.  632. 

DL  For  newly  dUeovered  evidgnce. 

Newly  discovered  evidence  will  authorise  an  in- 
junction against  a  Judgment  at  law,  where  it  is 
shown  that  the  evidence  is  material  and  would 
change  the  result,  and  could  not  by  the  exercise  of 
diligence  have  been  discovered  in  time  to  have 
been  used  at  law,  and  was  discovered  since  the 
Judgment  at  law,  and  too  late  to  enable  tbe  com- 
plainant to  use  tbe  Fame  for  a  motion  for  a  new 
triaU  and  that  the  judgment  at  law  is  unjust.  The 
showing  of  new  evidence  should  t>eepeciflc  as  to 
the  evidence  establishing  Its  materiality , and  should 
be  supported  by  affidavits. 

Scan  injunction  will  be  granted  against  a  Judg- 1 
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mentat  Jav  on  the  ground  of  newly  discovered 
evidence  which  is  material,  and  which  could  not 
have  l)een  bad  on  a  trial  at  law  by  use  of  diligence. 
Billups  V.  Sears,  5  Gratt.  31,  50  Am.  Dec.  105;  Rust  v. 
Ware,OGratt.  50,  62  Am.  Deo.  100;  Wintbrop  v. 
Lane,  8  Desauss.  Eq.  810;  Vennum  v.  Davis,  86I1L 
508. 

So,  an  injunction  will  be  granted,  on  the  discov- 
ery after  Judgment  that  tbe  note  eued  upon  was 
not  one  for  which  the  defendant  was  liable  as  it 
was  not  given  by  tbo  firm  during  the  time  of  part- 
nership, and  complainant  had  used  due  diligeuce 
in  making  his  defense,  and  obtained  evidence 
since  the  trial  tbat  he  was  in  no  way  responsible 
for  its  payment.    Vennum  v.  Davis,  suura. 

Or  where  a  corporation  was  in  ignorance  of  its 
equitable  title  to  lan(js  recovered  from  it  in  eject- 
ment, and  bad  used  diligence  to  ascertain  the  fact, 
and  failed  to  discover  tbe  same  untU  after  the  ex- 
piration of  the  time  for  a  new  trial.  Chicago  &  B. 
L  B.  Ck>.  V.  Hay,  U9  m.  483, 507. 

And  will  be  granted  on  discovery  after  Judgment 
of  defects  of  title  where  the  judgment  was  ol>- 
tained  on  purchase-money  notes,  and  complainant 
bad  been  deceived  by  false  representations  of  tbe 
vendor.    Fitch  v.  Polke,  7  Blackf.  564. 

Or  on  a  discovery  that  the  plaintiff  had  obtained 
a  decree  for  a  greater  sum  than  be  was  entitled  to« 
of  which  he  had  knowledge,  and  of  which  com- 
plainant was  ignorant.  Basye  v.  Beard,  12  B.  Mon. 
5U1. 

So,  a  Judgment  in  covenant  obtained  on  a  tender 
of  ''  M.  and  N.V*  notes  was  enjoined  where  the 
notes  were  signed  by  N.  and  indorsed  by  M.,  and 
therefore  not  tbe  notes  of  *'  M.  and  N."  and  M.  had 
liecome  bankrupt,  which  wan  not  known  at  tbe 
time  of  tbe  Judgment.  Armstrong  v.  Hickman,  6 
Munf.  287. 

So,  an  Injunction  will  be  granted  on  the  ground 
of  fraud,  where  a  note  Indorsed  for  accommoda- 
tion to  be  used  In  a  particular  manner  was  given  to 
another  party  subject  to  equities,  and  the  note  was 
used  in  a  different  manner,  and  tbe  fraud  was  not 
known  at  tbe  time  of  judgment,  as  tbe  complain- 
ant believed  the  note  to  have  been  properly  used. 
Hickerson  v.  Raiguel.  2  Helsk.  820. 

And  will  be  granted  for  new  material  evidence 
consisting  of  tbe  confessions  of  a  party  deliber- 
ately and  voluntarily  made,  repeated  at  different 
times  and  to  different  persons,  and  where  the  evi- 
dence at  the  trial  on  which  the  Judgment  was  ob- 
tained was  of  tbe  same  character,  consisting  prin- 
cipally of  declarations.  Colyer  v.  Langford,  1  A. 
K.  Marsh.  237. 

And  in  Buitzellv.  Kandolpb,9  Fla.  366,  where  a 
Judgment  was  taken  against  oomplainant,on  a  note 
made  in  the  firm  name,  long  after  be  had  left  the 
Qrm,  and  he  was  unhble  to  make  the  defense  for 
the  reason  that  the  party  who  bad  executed  the 
note  was  sick,  and  no  information  could  be  had 
because  tbe  clerk  of  tbe  firm  had  left  for  parts  un- 
known, and  a  continuance  was  prevented  for  tbe 
same  reason,  because  it  was  not  known  what  could 
be  proved,  an  injunction  against  an  execution  and 
proceedings  on  the  judgment  was  allowed.  There 
appears  to  be  much  of  negligence  of  complHinant  in 
this  case  as  he  acted  under  a  delusion,  until  a  short 
time  l)efore  court,  that  his  former  partner  would 
attend  to  It.  but  having  withdrawn  bis  pleas  and 
suffered  judgment  by  default,  he  never  having 
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mileposts.  To  make  such  mlBtakM  In  the  bunr 
of  a  trial  ii  easy,  and  it  is  less  difficult  tocriti- 
else  than  to  .avoid  making  them;  but  "we  are 
bound  by  the  record,  and  it  shows  that  the 

auestion  as  to  the  distances  between  the  sta- 
ons  was  the  principal  point  in  issue,  and  that 
DO  admissions  were  made,  the  attorney  for  ap- 
pellant contendin|^  that  the  proof  on  this  yery 
point  was  insufficient. 

In  addition  to  this  instruction,  which  was 
calculated  to  mislead  the  jury  on  a  material 
point,  two  of  the  jurors  admitted  on  their  ex- 
amination that  each  of  them  had  brought  suit 
against  appellant  to  collect  a  penalty   for 


an  overcharge  for  paft^enger  carriage  between 
the  same  stations  of  Alma  and  Dyer:  that  tbeso- 
Buits  had  been  tried  the  term  before;  and  that 
each  of  them  held  an  opinion  as  to  the  dis- 
tance between  these  stations.  For  Uiia  caus» 
they  were  challenged  by  defendant,  but  the 
court  held  that  they  were  competent,  and  the 
defendant  having  exhausted  its  peremptory 
challenges,  they  eat  in  the  trial  of  the  case. 
These  jurors  having  only  a  short  time  before 
been  plsintiffs  in  an  action  against  appellant  in 
which  the  same  issues  were  involved,  the  chal- 
lenire  of  defendant  should  have  been  sustained. 
Missouri  P.  K  Co.  v.  Smith,  60  Ark.  222. 


owed  any  part  of  the  debt,  an  Injanotton  was 
granted. 

And  new  evidence  disoovered  after  judRment 
will  entitle  to  relief  against  the  same  where  It 
oould  not  have  been  discovered  by  due  diligence,— 
as  that  a  surety  was  released  by  an  eztensfon. 
Ck)x  V.  Mobile  &  G.  R.  Co.i4  Ala.  611. 

8o,  an  affidavit  of  a  witness  that  be  bad  given 
testlmonyerroneously  by  mistake,  will  autborize 
an  injuDction  on  the  ground  of  accident,  ajrainst 
proceedings  on  a  Judgment,  where  a  sudden  and 
unlooked-for  adjournment  of  the  court  prevented 
a  motion  for  a  new  trial.  Tarver  v.  McKay,  15 
Ga.  660. 

So,  a  Judgment  will  be  enjoined  on  the  discovery 
of  evidence  showing  payment,  where  such  evi- 
dence could  not  have  been  discovered  by  the  uee 
of  diligence.  Winchester  v.  Jackson,  8  Hayw. 
(Tenn.)  805;  Hubbard  v.  Hobson,  1  111.  Ii7:  Harvey 
v.  8ea»ho],  4  W.  Va.  115;  Wales  v.  Bank  of  Michi- 
gan, Harr.  Cb.  806;  Pearce  v.  Chasuin.  8  Ga.  2^6, 46 
Am.  I)ea  428;  McGehee  v.  Gold,  68  111.  216. 

Where  complainant  was  only  surety.  McGehee 
V.  Gold,  tupra. 

Or  an  administrator.  Terrill  v.  Southall,  8  Bibb, 
468. 

Or  where  the  evidence  of  payment  through  an 
agent  was  destroyed  by  fire,  and  could  not  be  dis- 
covered with  reasonable  diligence  until  after  the 
Judgmental  law,  an  Injunction  against  proceed- 
ings on  the  Judgment  should  be  enjoined.  Brown 
V.  Luebrs,  79  111.  676. 

And  in  Price  v.  Fuqua,  4  Munf.  68,  where  an  ex- 
ecutor found  evidence  of  a  receipt  against  the  debt 
after  the  Judgment,  and  had  failed  to  make  a  de- 
fense of  the  statute  of  limitations  under  the  mis- 
take of  counsel,  and  there  was  misconduct  of  the 
Jury,  an  injunction  was  granted. 

In  Gainsborough  v.  Glfford.  2  P.  Wms.  424,  it  was 
said  that  If  after  a  Judgment  a  receipt  was  found 
under  the  plalntlff^s  own  hand  for  the  debt,  equity 
will  grant  relief.  This  case  is  generally  quoted  as 
an  authority  on  this  question,  but  that  was  not  the 
decision  of  the  court. 

ek),  where  the  Judgment  Is  fraudulent.  Davis  v. 
Tlleeton,  47  U.  8. 6  How.  114, 12  L.  ed.  ^66. 

The  discovery  after  Judgment  that  the  plaintiff 
knew  that  a  blank  note  was  tilled  in  with  too  large 
an  amount,  and  that  the  bank  suing  as  usee  bad 
only  a  nominal  interest,  but  the  suit  was  in  pur- 
suance of  a  conspiracy  to  cut  off  defenses,  will 
authorize  an  injunction  against  proceedings  on  the 
Judgment,  where  the  same  cculd  not  have  been 
discovered  by  the  use  of  diligence.  Goad  v.  Hart, 
6  8medes  &  M.  787. 

And  a  Judgment  in  favor  of  bank  B  on  a  note 
payable  to  bank  A  will  be  enjoined  where  it  Is  dis- 
covered after  Judgment  that  bank  B  did  not  own 
tbe  note  or  authorize  the  suit,  and  that  the  same 
was  a  fraudulent  transaction  to  prevent  a  set-off 
against  bank  A  In  favor  of  the  defendant.  StovaU 
V.  Northern  Bank,  6  Smedes  &  M.  17. 

The  discovery  of  a  lost  agreement  after  Judgment 
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at  law  by  which  the  defendant  can  establish  fraud 
in  the  consideration  where  defense  was  not  made  at 
law,  entitles  to  an  Injunction  against  thts  Judgment, 
where  complainant  has  not  been  negligent,  and 
alleges  that  the  Indorsee  of  a  note  in  whoee  favor 
the  Judgment  was  rendered  took  It  with  notice  of 
fraud.    Vatblr  v.  Zane,  6  Gratt.  246w 

And  newly  discovered  evidence  of  the  existence 
of  a  contract  In  the  poasesslon  of  adverse  parties 
which  was  concealed  by  them  during  the  trial,  and 
which  would  have  changed  the  result,  will  author- 
ize an  injunction  against  the  Judgment  where  tbe 
complainant  has  not  been  guilty  of  negligence, 
although  such  facts  might  possibly  have  been 
elicited  on  cross-examination.  Cairo  &  F.  R.  Go.  v. 
Titus,  28  N.  J.  Eq.  209,  Reversing  27  N.  J.  Eq.  102. 

Bo,  where  defense  was  not  made  at  law  because 
it  was  believed  that  the  bill  upon  which  suit  was 
brought  was  a  genuine  one,  and  after  time  for  new 
trial  had  passed  It  was  discovered  that  it  was  a 
forged  one,  relief  was  granted  by  injunction 
against  tho  Judgment.  FerreU  v.  Allen,  6  W.  Y a.  43. 

Discovery  of  new  material  evidence  after  a  sen- 
tence in  admiralty  court  wlU  authorize  an  injunc- 
tion against  the  Judgment,  when,  at  the  time  of 
trial,  such  evidence  could  not  have  been  received 
according  to  the  practice  in  that  court,  and  tbe 
Judgment  was  unjust.  Jarvis  v.  Chandler,  ITurn. 
&R.818. 

But  an  Injunction  will  not  be  granted  for  newly 
discovered  evidence  unless  it  is  shown  that  the  Judg* 
ment  is  wrong,  that  the  evidence  has  been  dis- 
covered since  the  trial,  that  diligence  had  been 
used,  and  that  such  new  evidence  would  make  a 
different  result.    Holmes  v.  Stateler,  67  IlL  20BL 

So,  newly  discovered  evidence  that  would  noi 
have  changed  the  result  Is  not  ground  for  enjoin- 
ing the  Judgment.  Graham  v.  Roberts,  1  Head,  66c 
Turley  v.  Taylor,  6  Baxt.  376. 

Notes  and  policies  against  plaintiff  found  among 
the  papers  of  a  debtor  alter  a  Judgment  rendered 
against  his  administrator  will  not  authorize  an  In- 
junction against  the  Judgment  where  such  debts 
were  paid  by  depedent  out  of  money  in  his  handa 
belonging  to  plain  tiff,  and  not  with  his  own  money* 
Segond  v.  Kemy,  8  La.  Ann.  126. 

And  the  discovery  of  proposals  for  marriaga 
settlement  after  a  decree  will  not  authorize  en- 
joining the  decree  on  tbe  ground  of  reformation 
of  settlement  on  account  of  mistake,  where  com- 
plainant is  not  entitled  to  such  relief  on  the  evi- 
dence. Marquis  of  Breadalbane  v.  Marquis  of 
Chandos,  2  Myl.  k  C.  7U,  7  L.  J.  (Ch.)  N.  S.  38. 

A  bill  of  complaint  for  an  Injunction  airalnst  a 
Judgment  on  the  ground  of  newly  discovered  evi- 
dence must  set  forth  the  evidence  in  the  bill,  so 
that  its  materiality  may  be  seen.  MUler  v.  M^Gulre, 
Morris  (Iowa)  160. 

And  must  be  supported  by  the  affldavlts  of  the 
witnesses,  and  the  complainant  must  have  used 
diligence.    Fuller  v.  Little,  09  lU.  229. 

And  an  Injunction  will  not  be  granted  if  the 
newly  discovered  evidence  is  not  material,  or  com- 
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When  we  consider  these  niliDg;s  of  tbe  court 
in  coDDeclioD  with  tbe  fact  that  the  verdict 
and  jadginent  are  not  supported  by  the  evi- 
<tence,  we  must  conclude  that  the  appellant 
was  entitled  to  a  new  trial,  and  that  it  would 
tiave  obtained  It  but  for  the  fact  that  iu  ap- 
X>eal  was  cut  off  by  an  inevitable  accident, 
which  left  it  without  remedy  at  law.  It  seems 
unjust  and  inequitable  that  the  appellee  should 
be  allowed  to  retain  the  advantage  given  him 
by  tbe  sudden  death  of  the  presiding  Judge. 
As  tbe  appellant  is  remediless  at  law,  we  be- 
lieve that  this  is  a  proper  case  for  a  court  of 
<equitv  to  exercise  its  restraining  power,  to  the 
«nd  that  justice  may  be  done.  KaniOM  dbA,V. 


R,  Co.  V.  Fitzhugh,  tupra;  Carroll  ▼.  /y^w, 
88  •Ark.  283;  Leigh  v.  Armor,  35  Ark.  128; 
Oltper  V.  Pray,  4  Ohio,  175.  10  Am.  Dec.  695, 
and  note;  1  Black,  Judgm.  8tt6;  8  Freem. 
Judgm.  484.  485. 

It  i$  therefcre  ordered  that  the  deeroe  of  the 
chancellor  be  reversed,  and  that  unless  the  appel- 
lee, Thomas  H.  Wells,  shall  elect  to  submit  to  a 
new  trial  at  law  on  the  issue  involved  in  his 
action  against  appellant  for  a  penalty,  he  be 
forever  enjoined  from  enforcing,  or  attempt- 
ing to  enforce,  the  judgment  recovered  by  him 
in  said  action. 

Baim»  Ch.  J.,  dissents. 


plalnant  has  not  ezerotsed  diligenoe.  Ludington  v. 
HaadJey.T  W.  ya.Mh  Titoomb  v.  Potter,  11  Me. 
^18:  Holmes  v.  Stateler.  67  III.  SOO;  Hill  v.  Harris,  tf 
Oa.  412;  Peace  v.  Nalllnff.  1  Dev.  Eq.  289;  Cunning- 
•lam  v.  Buobanan,  10  Grant,  Cb.  (IT.  C.)  ttS;  Levan 
-v.  Patton,  2  Helsk.  106;  LelnuioD  Mut  Ins.  Co.  v. 

Brb,i8w.  N.  aiia 

And  an  Injunction  wUl  not  be  granted  where  oom- 
plainant  is  guilty  of  negligence  and  does  not  show 
that  the  evidence  could  have  been  discovered  by 
the  use  of  diligence.  Greenfield  v.  Frlerson.  7  Hetsk. 
<38:  Fuller  v.  Little,  60 IIL  229;  Kirby  v.  Pasoault.  68 
Md.  631;  Munn  v.  Worrall.  16  Barb.  221;  Glover  v. 
Hedges.  1  N.  J.  Bq.  113;  Faulkner  v.  Harwood,  6 
Rand.  (Ya.)  125;  Hevener  v.  McCIung,  22  W.  Ya. 
81:  De  Lima  v.  OlasseU  4  Hen.  &  M.  869;  Cantey  v. 
Blair.  1  Rich.  Bq.  41. 

And  tbe  same  was  held  on  tbe  discovery  of  evi- 
dence showing  payment  of  tbe  debt.  Semple  v. 
McGatagan,  10  Smedes  &  M.  96;  Black  v.  Wood,  9 
Orati.  40;  Floyd  v.  Jayne,  6  Johns.  Cb.  479. 
*  Or  that  the  consideration  was  contrary  to  public 
policy.    Green  v.  Robinson,  6  How.  (Miss.)  80. 

New  evidence  will  not  authorize  an  injunction 
against  proceedings  on  a  Judgment  where  tbe  de- 
fendant failed  to  use  due  diligence,  where  the  note 
«ued  upon  was  executed  by  complalnant^s  partner 
after  a  settlement  and  dissolution,  and  fraudu- 
lently antedated.  Leggett  v.  Morris,  6  Smedes  & 
M.728L 

An  injunction  will  not  be  allowed  against  a 
Judgment  in  trespass  obtained  by  a  fraudulent 
crrantee,  for  levying  upon  his  property,  where  tbe 
fraud  in  bis  obtaining  title  bad  been  tried  at  law, 
and  there  is  no  showing  but  what  tbe  newly 
discovered  evidence  could  have  been  obtained  by 
due  diligence.    Bi^op  v.  Duncan,  8  Dana,  15. 

Where  a  party  has  reason  to  expect  that  evi- 
dence on  l>ebalf  of  tbe  issue  will  be  offered,  he 
cannot  obtain  an  injunction  on  the  ground  of 
surprise,  and  if  he  was  not  ready  for  a  trial, 
or  was  surprised,  he  should  have  moved  for  a  new 
trial:  and  the  tact  that  be  took  an  appeal,  and  was 
disappointed  that  evidence  was  not  permitted  on 
tbe  appeal,  will  not  Justify  an  Injunction,  as  igno- 
rance or  mistake  of  law  will  not  excuse  a  party  in  a 
case  like  this,  nor  tend  to  show  either  fraud  or  sur- 
prise on  tbe  testimony  wblch  had  already  been 
beard.   Turley  v.  Taylor,  6  Baxt.  876. 

In  order  to  enjoin  a  Judgment  on  the  ground  of 
new  evidence  the  evidence  should  be  stated,  must 
lie  material,  must  be  such  as  would  change  tbe  re- 
sult, and  complainant  must  have  been  diligent. 
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Smith  V.  McLalo,  U  W.  Ya.  654;  Burnley  v.  Bice,  21 
Tex.  171;  Cadwaleder  v.  Atchison.  1  Mo.  660. 

An  Injunction  will  not  be  granted  against  a  Judg- 
ment on  tbe  ground  of  newly  discovered  evidence, 
or  of  a  defense  of  which  be  was  ignorant  until 
tbe  Judgment  was  rendered,  unless  complainant 
shows  that  by  tbe  exercise  of  ordinary  diligence 
be  could  not  discover  such  evidence  or  defense  or 
that  he  was  prevented  from  obtaining  the  same  by 
fraud,  accident,  or  the  act  of  tbe  opposite  party, 
unmixed  with  laches  or  tkegligence  on  Us  part. 
Bloes  V.  Hull,  27  W.  Ya.  608. 

In  order  to  obtain  an  Injunction  against  a  Judg- 
ment on  tbe  ground  of  newly  discovered  evidence 
tbe  complainant  must  show  that  he  has  not  been 
guilty  of  laches  in  making  the  discovery  that  the 
evidence  was  material  to  tbe  issue,  that  it  is  not 
merely  cumulative,  or  in  addition  to  other  evidence 
of  like  import  heard  at  the  trlaL  Harnsbarger  v. 
Kinney,  18  Gratt,  611;  Akers  v.  Akers.  88  Ya.  688; 
Forsythe  v.  McCreight,  10  Rich.  Eq.  806. 

Newly  discovered  evidence  is  not  of  itself  suffi- 
cient to  enjoin  a  Judgment  and  execution  sale, 
where  such  matters  were  in  iiisue  and  determined 
by  tbe  trial  court,  and  have  become  tea  jtuiicatcu 
Gusman  v.  DePoret,  83  La.  Ann.  388. 

In  BlosB  V.  Hull,  27  W.  Ya.  608,  it  was  said  that 
an  injunction  will  not  be  granted  for  newly  dis- 
covered evidence,  when  it  goes  merely  to  impeach 
the  testimony  of  a  witness  to  let  in  cumulative 
evidence  as  to  matter  which  was  principally  con- 
troverted at  tbe  former  trial;  but  if  the  newly  dis- 
covered evidence  is  sufficient  to  utterly  destroy 
the  former  testimony  by  showing  it  was  false,  or 
founded  on  perjury,  then  a  new  trial  will  be 
granted. 

When  additional  evidence  was  discovered  and 
could  not  be  used  in  a  court  at  law  by  obtaining 
a  new  trial,  an  injunction  was  refused,  wbere  it 
was  not  shown  that  such  evidence  was  matedal« 
relevant,  and  not  cumulative.  Hannon  v.  Max- 
well, 81  N.  J.  Eq.  818. 

So,  failure  to  show  that  relief  could  not  bava 
been  obtained  at  law  will  prevent  an  injunction. 
Hlntrager  v.  Sumbargo,  54  Iowa,  604;  Hamel  v. 
Grimm,  10  Abb.  Pr.  150. 

Aud  an  injunction  will  not  be  granted  on  newly 
discovered  evidence  wbere  the  facts  on  which  the 
complaint  Is  founded,  although  discovered  since 
the  trial,  might  have  been  established  at  tbe  trial 
upon  cross-examination.  Taylor  v.  Sbeppard,  1 
Younge  &  C.  Exch.  27L  L  T. 
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NEW  YORK  COURT  OP  APPEALa 


Prank  E.  PARSHLEY,  Appt., 

V. 

THIRD     METHODIST     EPISCOPAL 
CHURCH  in  the  City  of  Brooklyn,  Respt, 

a*7  N.  T.  683.) 

!•  A  church  corporation  doe*  not  ratify 
the  employment  of  an  attorney  by  in- 
dividuai  trustees  to  conduct  the  prouecation 
of  a  preacher  before  a  church  tribunal,  by  pass- 
ing a  resolution  to  pay  a  certain  sum  to  another 
attorney  for  services  In  respect  to  the  sale  of 
property,  althouRh  the  trustees  actlnfr  Individ- 
ually, and  not  in  their  corporate  character,  hod  an 
understandinfT  with  him  that  a  part  of  the  money 
should  be  applied  by  him  to  dischanre  the  claim 
of  the  other  attorney. 

8.  No  liability  is  admitted  by  a  resolu- 
tion by  church  trustees  appointin^^  a 
committee  to  ^'confer  with  and  act  under  the 
advice  of"  the  attorney  of  the  board  in  examining 
a  certain  claim  and  agseeing  upon  the  sum.  If  any, 
to  be  paid,  and  another  resolution  authorizing  the 
president  and  treasurer  to  pay  the  pum.  if  any, 
found  due  by  such  committee,  where  the  board 
refused  to  accept  the  report  of  the  committee, 
which  found  in  favor  of  the  claim  in  disrpgnrd  of 
the  condition  as  to  acting  under  the  advice  of 
counsel. 

8*  The  official  board  of  a  Methodist 
Episcopal  Churchf  consisting  of  the  trustees, 
the  stewards,  the  class  leaders,  theSundar-sohool 
teachers,  and  the  local  preachers,  does  not  repre- 
sent and  cannot  legally  bind  the  church  corpora- 
tion in  respect  to  the  payment  of  a  claim  against 
it. 

4.  A  church  does  not  take  the  benefit  of 
an  attorney's  services  in  prosecuting  a 
preacher,  so  as  to  make  it  liable  to  pny  for  them, 
by  a  resolution  for  the  removal  of  the  preacher 
from  the  parsonage,  which  recitef*  his  suspension 
from  the  ministry  upon  the  charges  presented 
against  him. 

(November  26, 180S.) 

APPEAL  by  plaintiff  from  an  ord<»r  of  tbe 
General  Term  of  the  City  Court  of  Brooklyn 
reversing  a  judgment  entered  upon  tbe  report 
of  a  referee  in  favor  of  plaintiff  in  an  action 
brought  to  recover  tbe  value  of  services  ren- 
dered by  plaintiff  to  defendant  as  counsel  in 
prosecuting  tbe  pastor  of  tbe  church  upon 
charges  which  had  been  preferred  against  him. 
AJUrmed. 

The  fbcts  sufficiently  appear  in  the  opinion. 

Mr.  Isaac  H.  Maynard*  with  Mr. 
Charles  M.  Stafford*  for  appellant: 

Tbe  services  and  expenditures  of  the  plain- 
tiff for  which  this  action  is  broupht  were  ren- 
dered and  incurred  for  the  benefit  of  the  de- 
fendant, and  it  was  competent  for  the  boaid 

Note.— For  an  attempt  to  raife  an  obligation 
to  pay  by  acceptance  of  benefits  from  acts  done 
without  any  contract  to  pay  therefor,  see  also 
Cincinnati,  S.  &  C.  R.  Co.  v.  Bensley  (C.  C.  App.  6th 
OWL.  R.  A.  796. 

As  to  authority  to  bind  local  church  organiza- 
tion, see  also  West  v.  First  Presby.  Church  (Minn.) 
4L.  R.A.ffie.  i 
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of  trustees  of  the  defendant  to  bind  tbe  co^ 
poration  to  make  compensation  therefor. 

20  Am.  &  Eng.  Enc.  Law,  p.  778;  Tyler,  Am. 
Eccl.  Law, p.  54,  ^  100;  Morawetz,Priv.  Corp. 
§  4;  BoherUon  v.  fiuUions,  11  N.  Y.  243;  Be8t, 
Georgrfs  At.  E.  Church,  21  N.  Y.  Week.  Die. 
81;  Fir6t  M,  R.  Church  v.  Filkini.  3  Thorn  p. 
&C.  279;  lie  St.  Ann'i  Chvrek,  14  Abb.  Pr. 
434;  Cammcyer  v.  United  Oerman  Lutherat^ 
Churches,  2  Sandf.  Ch.  208;  PeoMs  Bank  v. 
St.  Anthony's  Roman  Catholic  Church,  109  N. 
Y.  521;  De  Ruytcr  v.  St.  Peter's  Church,  8  N. 
Y.  242;  Petty  v.  Tooker,  21  N.  Y.  267;  People 
v.  Fulfon,  11  N.  Y.  04;  People  t.  Conley,  4^ 
Hun.  98;  Bristor  ▼.  Burr,  120  N.  Y.  432. »  L. 
R.  A.  710;  Mam  v.  Fnllager,  14  Abb.  N.  C. 
863;  iMwyer  v.  Cirperly,  7  Paige.  286:  Qer- 
man  Reformed  ChureJi  v.  BuscJie,  5  Sandf.  Ch. 
666;  F^rst  Baptist  Church  ▼.  Witherell,  3  Paige, 
296,  24  Am.  Dec.  228. 

If  the  services  rendered  and  the  expenditures 
made  were  for  the  benefit  of  the  defendant, 
and  the  board  of  trustees  knew  that  they  were 
rendered  and  made  in  its  behalf,  and  they 
afterwards  ratified  and  adopted  the  action  of  a 
less  number  of  their  members  than  was  oece^ 
sary  to  constitute  a  quorum,  it  wrought  tbe 
same  effect  upon  the  legal  rights  of  tbe  plain- 
tiff as  if  he  had  been  originally  employed  by  a 
resolution  duly  adopted  at  a  legally  constituted 
meeting  of  the  board. 

Fister  v.  La  Rue,  15  Barb.  823:  Ang.  &  A. 
Priv.  Corp.  chap.  8,  §  58.  pp.  2l6-al8;  Bank 
of  Lyons  v.  Demmon,  Hill.  A  D.  Supp.  398; 
nan  forth  v.  Schoharie  Ihtrnp.  Co.  12  Johns. 
227;'  Boyt  ▼.  Tfiompton,  19  N.  Y.  207:  Beattie 
V.  Delaioare,  L.  A  W.  R.  Co,  12  N.  Y.  Week. 
Dig.  884;  Cunningham  v.  Massena  Springs  dh 
Ft.  C.  R.Co.  63  Hun.  439;  Prindlev.  Woshing^ 
ton  L,  Ins.  Co,  78  Hun,  448;  Waterman,  Corp» 
p.  852,  §  109. 

Where  the  directors  of  a  corporation  avail 
themselves  of  the  benefits  to  the  corporation  of 
the  unauthorized  act  of  one  of  their  number,  it 
amounts  to  a  ratification  although  they  were 
ignorant  of  the  terms  of  tbe  contract. 

Scott  V.  MiddUtown,  U,  A  W.  G.  R,  Co.  86  N. 
Y.  200;  Castle  v.  f^ewis,  78  N.  Y.  131;  1  Wa- 
terman, Corp.  pp.  358,  859;  Beach,  Priv.  Corp» 
§  198;  Morawetz,  Priv.  Corp.  2d  ed.  §  618. 

By  soliciting  contributions  to  pay  plaintiff 
for  his  services  and  expenses,  the  board  of 
trustees  recognized  his  employmentand  adopted 
bis  acts  in  the  prosecution  of  Millen. 

Dunn  Y.  St.  Andrew's  Church,  14  Johna» 
118. 

Mr,  Geor^re  O.  Reynolds*  with  Mr, 
William  J.  Oroo*  for  respondent: 

I<io  caucus  of  any  number  of  trustees,  or  any 
number  of  members  of  any  kind,  with  or  with- 
out their  attorney,  could  bind  the  corporatioa 
in  any  degree. 

fjnnders  v.  Frank  Street  M.  B.  Church,  114 
N.  Y.  626. 

Tbe  claim  m  ide  by  the  plaintiff  is  of  such  a 
nsfiire  that  even  the  board  of  trustees  of  the 
defendant  would  bsve  no  right  to  pay  or  do 
any  act  that  would  bind  the  defendant  orniako 
it  liable  for  such  claim. 
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By  the  discipline  neither  the  trustees  nor  any 
other  officers  have  anything  to  do  with  the  se 
lection  of   a  minister,  or    with  determininir 
whether  any  particular  minister  shall  preach  in 
that  church. 

The  trustees  can  exclude  the  appointee  from 
neither  the  parsonage  nor  the  pulpit. 

Feople,  Peek,  y.  Canley,  42  Hun,  96;  Bristor 
T.  Burr,  120  N.  Y.  432.  8  L.  R  A.  710. 

If  the  trustees  had  voted  to  pay  plaintiff  his 
claim  out  of  the  funds  of  the  churcb  tbey 
might  have  been  restrained  by  injunction  as 
for  threatening  to  commit  waste  of  trust  prop- 
erty. 

Botoden  t.  M'Leod,  1  Edw.  Ch.  588. 

Finch*  J.,  delivered  the  opinion  of  the  court: 

It  is  not  at  all  certain  that  the  trustees  of  the 
churcb,  having  charge  of  its  temporalitifs  and 
representing  it  in  its  corporste  character,  have 
a  legal  right  to  cnutract  a  debt  for  the  purpose 
of  prosecuting  Itefore  a  church  tribuuHl  a 
preacher  chared  with  immorality.  But,  waiv- 
ing any  consideration  of  that  question,  and  as- 
suming for  the  sake  of  the  argument  that  such 
power  exists,  it  still  seems  to  me  quite  certain 
that  the  general  term  were  right  in  holding  that 
the  corporate  body  never  biecame  bound  or 
liable  for  the  debt. 

There  is  no  room  for  dispute  about  the  fact 
that  the  trustees  acting  officially  never  em- 
ployed the  plaintiff  or  authorized  his  eipendl- 
ture.  A  minority  of  the  board,  acting  onlv  as 
individuals  and  promising  merely  individual 
and  voluntary  aid,  alone  set  the  plaintiff  in 
motion.  The  trial  court  so  found  and  planted 
its  award  of  Judgment  wholly  upon  the  ground 
of  ratification,  and  it  is  upon  that  question 
that  the  courts  below  differed  and  to  which 
ofir  attention  is  required. 

Two  main  and  principal  facts  are  relied  on 
hy  the  appellant,  both  of  which  have  some  pe- 
culiar features.  There  came  a  time  when  the 
plaintiff  was  pressing  for  his  pay,  and  the 
church  corporation  was  about  to  sell  its  prop- 
erty to  the  bridge  company.  Counsel  was.  of 
course,  employed  to  conduct  the  neirotiations 
and  manage  the  proper  transfer  of  title.  That 
counsel  was  Judge  Groo,  who  promised  to  act 
without  compensation,  or,  at  least,  without 
charge  for  his  time  and  services.  Nevertheless, 
the  trustees  passed  a  resolution  to  pay  him, 
first  |5,000  and  later  |6,000,  for  his  services 
and  expenses  as  counsel.  That  was  the  cor- 
porate action  on  its  face,  and  there  was  no 
other.  But  behind  it  stood  the  motive  for  it 
and  the  explanation  of  it.  Between  the  trus- 
tees, acting  individually,  and  not  in  their  cor- 
porate character,  and  their  counsel  there  was 
an  understanding  that  the  money  voted  to  Groo 
should  be  by  him  applied  to  the  discharge  of 
plaintiff's  claim,  and  $8,500  of  it  was  in  fact  so 
applied.  Obvious) v,  there  was  here  an  attempt 
to  do  indirectly  what  it  was  supposed  could 
not  be  done  directly,  and  the  indirect  action 
was  not  at  all  and  not  intended  to  be  of  a  cor- 
porate character.  That  was  carefully  avoided 
and  meant  to  be  avoided,  and  as  the  result  of 
what  was  done  the  plaintiff  acquired,  not  a  le- 
gal right  against  the  corporation,  but  a  moral 
right  against  Judge  Groo.  founded  on  the  lat- 
ter's  good  faith.  The  caucus  action  of  the  in- 
dividual trustees  was   clearly  personal   and 
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nonofflcial.  Landen  v.  Frank  Street  Methodist 
Church,  114  N.  T.  626.  As  such  it  did  not,  and 
waa  not  intended  to,  bind  the  church.  It  rec- 
ognized, not  a  legal  obligation  of  the  churcb 
corporation,  but  a  moral  duty  of  its  members 
which  they  sought  to  perform  through  the 
agency  and  operation  of  an  entirely  different 
legal  obligation.  The  very  form  and  manner 
of  the  transaction  assumed  that  the  plaintiff 
had  no  legal  claim  against  the  corporation; 
that  it  had  no  right  to  pay  him,  and  that  it  wa» 
only  by  an  artifice,  and  through  the  liberality 
of  Judge  Groo,  that  the  moral  duty  of  reim- 
bursing the  plaintiff  could  be  performed.  The 
trustees  had  sought  to  obtain  funds  for  him 
through  voluntary  subscriptions.  They  had 
recognized  that  no  corporate  moneys  were 
available  for  that  purpose,  and  failing  to  secure 
a  voluntary  contribution  resorted  to  the  ques- 
tionable measure  of  psying  the  corporate  f  unda 
to  Judge  Groo  as  a  counsel  fee,  leaving  him, 
out  of  what  had  become  his  own  money,  to  do 
iustice  to  the  moral  claim  of  the  plaintiff. 
Whatever  else  may  be  said  about  the  transac- 
tion it  is  very  certain  that  it  did  not  amount  to 
a  ratification  of  the  acts  of  individuals  and  a 
corporate  assumption  of  their  obligations 

But  a  further  step  was  taken.  The  plain- 
tiff continued  to  press  for  reimbursement  out  of 
the  corporate  treasury,  evidently  insistinir  that 
he  had  a  legal  claim  against  the  church,  and 
in  1892  the  lx>ud  of  trustees  passed  two  reso- 
lutions. One  of  them  appointed  a  committee 
to  examine  the  claim  and  a^ree  upon  the  sum, 
if  any,  to  be  paid,  but  providing  that  the  com- 
mittee should  * 'confer  with  and  act  under  the 
advice  of"  the  attorney  of  the  boani.  The 
second  resolution  authorized  the  president  and 
treasurer  of  the  board  to  pay  plaintiff  the  sum, 
if  any,  found  due  by  such  committee.  These 
resolutions  admitted  nothing,  acknowledged 
nothing.  They  left  the  question  of  the  corpo- 
rate liability  open  to  the  decision  of  the  com- 
mittee, acting  under  the  advice  of  counsel. 
There  was  a  legal  question  to  be  determined 
arising  upon  and  out  of  the  facts,  the  answer 
to  which  would  settle  the  doubt  about  liability 
and  indicate  what  was  the  corporate  duty.  To 
meet  that  emergency  the  committee  was  au- 
thorized to  act  only  after  a  conference  with  and 
under  the  advice  of  the  counsel  of  the  board. 
This  was  a  vital  and  essential  condition  of  the 
committee's  authority,  without  obedience  to 
which  they  had  no  power  to  act  at  all.  They 
disregarded  that  condition,  completelv  ignored 
the  counsel,  neither  sought  nor  took  his  ad- 
vice, and  made  a  report  in  favor  of  allowing 
plaintiff's  claim.  The  board,  however,  refused 
to  accept  the  report,  as  not  made  in  accordance 
with  the  condition  imposed.  Here,  again,  I 
am  unable  to  see  proof  of  a  ratification.  The 
act  of  the  committee  never  became  the  act  of 
the  board.  There  was  no  original  authority 
conferred  upon  them  to  act  independently  of 
the  advice  of  counsel,  and  their  unauthorized 
action  was  rejected  and  not  confirmed  by  the 
board.  It  is  suggested  that  the  resolutions  ad- 
mit the  liability,  but  question  only  the  amount. 
I  cannot  so  read  them.  They  call  for  an  in- 
vestifrntion,  guided  by  counsel,  as  to  whetbei 
any  sum  is  due  at  all,  and  do  not  admit  an  ol> 
ligation  for  some  amount. 

There  were  some  minor  facts  pressed  upon 
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our  attention  as  Involving  a  ratification.  One 
of  them  was  the  resolntion  of  the  official  board 
in  1888.  That  board  consisted  of  the  trustees, 
the  stewards,  the  olass  leaders,  the  Sunday- 
fchool  teachers,  and  the  local  preachers.  It 
had  its  place  and  its  duties  in  the  Methodist 
order  and  discipline,  but  did  not  represent  and 
•could  not  legally  bind  the  corporation.  What 
it  did  was  to  say  that  the  plaintiff  acted  "in 
the  interest  of  the  church,"  and  to  recommend 
a  voluntary  contribution  to  defrav  the  ex- 
penses. The  word  ** church"  was  here  used 
In  its  broad  and  moral  sense,  as  covering  the 
Methodist  church  generally  in  its  religious 
<*haracter  and  aggregation,  and  not  as  meaning 
the  particular  corporation.  It  is  *'tfie"  church, 
and  "  the  M.  E.  church,"  and  not  the  specific 
corporate  defendant;  and  the  recommendation 


is  to  contribute  to  the  expenses,  and  not  to  the 
defendant  to  enable  it  to  pay. 

Our  attention  is  drawn  also  to  the  lesolatioi 
for  the  removal  of  Millen  from  the  parsonage, 
which  recites  his  suspension  from  the  ministry 
upon  the  charges  presented  against  him,  aod 
the  argument  is  that  the  defendant  took  the 
benefit  of  plaintiff's  services,  and  so  must 
pay  for  them.  Verv  little  need  be  said  about 
that.  The  rule  only  applies  where  the  party 
is  free  to  take  them  or  not  Here  the  defend- 
ant did  not  take  them  at  all,  and  simply  souebt 
to  remove  a  tenant  holding  over  without  rigbt. 

7%e  order  of  the  Oeneral  Term  i?tould  be  at- 
firmed^  and  judgment  abeolute  berenderei  for  On 
defendant^  with  costs. 

All  concur,  except  Peckham  and  Ch-ay* 
JJ.,  dissenting. 
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Oliver  0.  FORSYTH  et  al,  Appte., 

V, 

City  of  HAMMOND. 
C Ind. ) 

1.  If  the  parties  declisinir  to  Join  in  an 
appeal  go  Tolimtarlly  before  the  sa- 
preme  oenrt  and  file  their  written  dec- 
linatioUf  ail  is  aooompllshed  that  was  intended 
by  Rev.  Stat.  1804, 8  647,  provldlnflr  for  an  appeal 
by  some  of  several  copartles  upon  service  of  no- 
tioe  upon  all,  and  striking  out  the  names  of  those 
refusing  to  join  on  motion,  so  that  the  appeal 
cannot  be  dlsmlmed  for  failure  to  make  them 
purties,  after  the  time  for  them  to  appeal  has 
passed. 

JB*  Failure  of  the  owner  to  eonsent  need 
not  be  alleg^ed  in  a  proceeding  for  the  an- 
nexation of  unplatted  land  to  a  city,  since  the 
very  existence  of  the  controversy  implies,  not 
only  a  desire  for  annexation  on  the  part  of  the 
city,  but  also  want  of  consent  thereto  on  the  part 
of  the  property  owner. 

B*  The  Jnrifldiction  of  the  eonntjr  board 

to  order  annexation  of  territory  to  a  city  is  not 
defeated  under  Rev.  Stat.  1894, 1 8660,  by  the  fact 
that  a  part  of  the  lands  are  platted,  if  the  platted 
section  is  not  contiguous  to  the  city. 

4.  I«anda  anbdiTided  into  lots  and 
blocks*  if  not  contiguous  to  the  limits  of  a  city, 
are  not  ^^latted^*  within  the  meaning  of  the 
statutes  relating  to  the  annexation  of  territory 
to  municipalities. 

IS.  For  the  court  to  assume  in  its  charg^e 

to  the  Jury  the  existence  of  undisputed  facts  Is 
not  reTers1l)le  error. 

^.   An  instruction  that  land  is  contifipi- 

ous  to  a  certain  city  is  not  erroneous  because  of 
the  faot  that  the  land  had  been  previously  an- 
nexed to  another  municipality. 

NoTv.— For  a  case  denying  that  annexation  by 
a  municipal  corporation  can  be  attacked  collater- 
ally, see  Kuhn  V.  Port  Townsend  (Wash.)  29  L.B. 
A.  445. 

For  leglslatiTC  power  to  annex  territory  to  mu- 
nicipal corporations,  see  note  to  State  v.  Claoinnatl 
<()uiw     27L.R.A.787. 

^  L.  li.  A. 


7*  The  annexation  by  a  city  eouncJl  of 
territory  to  the  eitjr  by  prooeedings  in 
which  it  acquires  no  jurisdiction. may,  except  In 
case  of  estoppel,  be  collaterally  attacked. 

On  rehearino- 

8.  The  lei^lflULtiTe  chstraeter  of  the 
Amotion  of  annexation  of  territorj  to 

a  city  does  not  preclude  Judicial  examloation 
and  decision  oii  questions  as  to  the  preliminary 
steps  and  the  truth  and  sufflcienoy  of  the  petltioa 
for  annexation. 

9.  A  statute  i^fivin^  a  eitjr  council  Juris- 
diction to  annex  adUacent  lands  on  the 

written  consent  of  the  owners  gives  the  council 
no  Jurisdiction  to  annex  lands  on  the  petition  of 
owners  whose  lands  are  not  adjaoentk 

CApril  11, 1603^) 

APPEAL  by  defendants  from  a  Jadgmeot  of 
the  Circuit  Court  for  Porter  County  re- 
versing the  decision  of  the  board  of  county 
commissioners  in  defendant's  favor  in  a  pro- 
ceeding to  annex  territory  to  the  City  of  Ham* 
mond.    Affirmed, 

The  facts  are  stated  in  the  opinions. 

Mewre,  W.  H.  H.  Miller,  F.  Winter, 
John  B.  Elam,  A«  Ii«  Jones,  and  S«  D, 
Miller,  for  appellants: 

A  part  only  of  the  remonstrants  appeal  to 
this  court,  but  all  their  co-remonstrants  bavs 
filed  a  refusal  to  appeal  in  this  court.  This 
meets  the  requirements  of  the  law. 

Truman  v.  Seott,  72  Ind.  258. 

In  order  that  the  board  of  county  commis- 
sioners might  acquire  jurisdiction  of  the  sub- 
ject matter  involved,  the  petition  should  set 
out: 

1.  That  the  territory  sought  to  be  annexed 
was  contiguous; 

2.  That  said  territory  is  not  laid  off  in  lots; 
8.  That  the  owner  or  owners  of  the  property 

will  not  consent  to  the  annexation; 

4.  The  reasons  for  the  annexation,  and  so 
on,  complying  throughout  with  the  letter  of 
the  statute,— for,  as  the  court  below  rightly 
charged  the  jury,  this  is  a  purely  statutory 
proceeding,  and  the  statute  must  be  strictly 


1805. 


FoBSTTH  y.  Hamkond. 


577 


eonsiraed,  and  tbe  annexatioii  can  be  had  only 
la  itrict  oonformity  with  such  Btatate. 

Bifu  ▼.  Beam,  65  Ind.  670. 

The  board  of  oommlinionenooald  not  annex 
territory  when  the  written  consent  of  the  own- 
en  had  been  had. 

iSVrveMr  ▼.  Fcrt  Wof/m,  100  Ind*  446;  Hafy. 
ZqfoMetU,  108  Ind.  14;  AotniMy  ▼.  Fart  Wayne^ 
JLd  C.R.  Oo.  50 Ind.  005;  Terre  HautedL 
S.  Co,  ▼.  Soati,  74  Ind.  20:  Lake  Shore  db  M, 
&R(h.v,  OinoinnaH,  W.  db  M.  K  Oo.  116 
Ind.  678. 

The  board  hai  no  more  power  to  annex  the 
platted  lands  than  it  had  to  annex  lands  in  the 
next  county. 

Chandler  t.  Zokomo,  187  Ind.  205. 

Where  an  inferior  tribunal  has  Jurisdiction 
of  the  sobjectmatter,  and  exercises  that  Juris- 
diction, such  exercise  cannot  be  questioned  in 
a  collateral  attack. 

Munoqf  ▼.  Joest,  74  Ind.  400;  Arffo  t.  Bar- 
thand,  80  Ind.  68;  MuUikin  t.  Bioomington, 
72  Ind.  161;  Cicero  v.  WilliamMon,  01  Ind.  54L 

Proceedings  to  annex  contiguous  territory 
to  incorporated  towns  or  cities  cannot  be  set 
aside  upon  the  ground  that  tbe  proceedings  of 
the  board  of  commissioners  were  erroneous, 
except  In  cases  where  there  is  a  direct  appeal 
from  the  Judgment  of  tbe  board. 

Orueenmeuer  ▼.  Loganeport,  76  Ind.  540; 
Brifan  t.  Moore^  81  Ind.  0;  Marten  County 
Otn^r;  ▼.  Preedey,  Id.  861;  Ca$key  y.  Oreene- 
burg,  78  Ind.  288;  Riekettt  ▼.  Spraker,  77  Ind. 
871;  Houek  Y.  Barthdd,  78  Ind.  21;  Huffman 
y.  CavhU,  86  Ind.  588;  Scott  y.  State,  64  Ind. 
400. 

The  county  board  had  no  Jurisdiction  of  the 
territory  sought,  for  annexation  by  tbe  city  of 
East  (/hicago  of  the  80-fod  strip  robbed  the 
territorr  sought  by  the  city  of  Hammond  of  its 
contlguiiy. 

Taylor  T.Ft,  Wayne,  47  Ind.  274.  . 

Mr.  Thomas  J.  Merrilleld»  also  for  ap- 
pellants: 

There  is  a  fundamental  principle  of  right 
and  Justice  inherent  in  the  nature  and  spirit  of 
all  constitutional  goyernments  at  least,  which 
the  legislature  cannot  go  beyond  without  ex- 
ceeding its  rightful  authority.  This  principle 
tbe  courts  will  recognize  and  enforce  in  order 
to  protect  the  life,  liberty,  or  property  of  the 
dtizen  from  yiolation  in  the  unjust  exercise  of 
legislatiye  power. 

Baltimore  y.  StaU,  15  Md.  468,  74  Am.  Dec. 
572:  Cooley.  Const  Lim.  162,  487:  Sedgw. 
Stat,  ds  Const.  L.  414;  Be  Albany  Street,  11 
Wend.  140,  25  Am.  Dec.  618;  Ee  John  d 
Cherry  Streete,  10  Wend.  650;  People  y.  Brook- 
lyn, 4  K.  T.  410,  55  Am.  Dec  266;  PeapU  y. 
Bmith,  21  N.  Y.  585;  Wynehamer  y.  People,  18 
N.  Y.  800;  Taylor  y.  Arter,  4  Hfll,  140,  40 
Am.  Dec.  274;  Holden  y.  Jamee,  11  Mass.  806, 
6  Am.  Dec.  174* 

The  legitimate  deducUon  from  the  facts  as 
they  appear  in  the  record  is  that  the  imposi- 
tion of  corporation  taxes  upon  the  owners  of 
land  embraced  within  the  new  limits  would  be 
an  actual  taking  of  priyate  property  for  the 
use  of  a  corporation, — not  only  for  its  future 
use,  but  to  help  to  pay  its  indebtedness  already 
created. 

The  limits  of  a  city  or  town  may  be  properly 
extended  so  as  to  taxe  in  contiguous  lands:  (1) 
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when  they  are  platted  and  held  for  sale  as  town 
or  city  lots;  (2)  whether  platted  or  not,  when 
they  f  umiBh  the  residence  of  a  numerous  popu- 
lation or  represent  the  natural  growth  of  the 
city  or  town  beyond  its  legal  Iwundaries;  (8) 
when  they  are  needed  for  any  proper  city  or 
town  purpose,  such  as  for  the  extension  of  Its 
streets  or  sewer,  gas  or  water  systems,  or  to 
supply  placea  for  business  or  residence  for  its 
population;  (4)  when  they  are  yaluable  on  ac- 
count of  their  adaptability  for  prospective  city 
or  town  uses. 

City  or  town  limits  should  not  be  so  extended 
as  to  take  in  contiguous  lands:  (1)  when  they 
are  ufed  only  for  purposes  of  agriculture  or 
horticulture  and  are  yaluable  on  account  of 
such  use;  (2)  when  they  are  yacant  and  do  not 
deriye  special  value  from  their  adaptability  for 
city  or  town  use. 

Chandler  y.  Eokomo,  187  Ind.  205;  Veetal  y. 
LittU  Bock,  54  Ark.  821,  11 L.  R.  A.  778;  Peo- 
ple y.  Bennett,  20  Mich.  451. 18  Am.  Rep.  107; 
Oheaney  y.  Hooeer,  0  B.  Mon.  880;  Covington 
y.  Southgate,  16  B.  Mon.  401;  Morford  y.  £7ii. 
ger,  8  Iowa,  82;  Neto  Orleans  y.  Michoud,  10 
La.  Ann.  768;  Bradehaut  y.  Omaha,  X  Neb.  16; 
LanjnDorihy  y.  Dubuque,  18  Iowa,  86;  Pulton 
y.  Davenport,  17  Iowa,  414;  Kelly  y.  Meeke, 
87  Mo.  806;  ^  Louie  y.  Weber,  44  Mo.  547; 
Corrigan  y.  Gage,  68  Mo.  544;  EUnes  Qecraife 
County  Comre.  y.  Bkuieneburg,  51  Md.  465; 
Taylor  Borough,  160  Pa.  475;  SewickUy  Bor- 
ough, 86  Pa.  80;  Teadon  Borough,  8  Pa.  Dist 
R.  660;  Swing  y.  State,  81  Tex.  172;  State  y. 
Eideon,  76  Tex.  802,  7  L.  R.  A.  788;  McCleeky 
y.  &ate,  4  Tex.  Ciy.  App.  822;  State  y.  Baird, 
70  Tex.  68;  Mathewe  y.  StaU,  82  Tex.  571: 
StaU  y.  McReynolds,  61  Mo.  208;  State  y. 
Campbdl,  120  Mo.  806. 

As  the  statute  does  not  prescribe  the  reasons 
which  shall  be  sufficient,  tbe  question  is  neces- 
sarily left  to  the  discretion  of  the  authority 
passing  upon  the  petition. 

Catterlin  y.  Frankfort,  87  Ind.  45;  Eleton 
y.  Crawfordsrille  Board  of  Trueteee,  20  Ind. 
272;  Beach,  Pub.  Corp.  §  420. 

The  only  feature  in  which  the  jurisdiction  of 
the  common  council  and  that  of  the  board  of 
commissioners  was  distinguished  was  in  the 
one  fact  as  to  whether  the  lands  to  be  annexed 
were  platted  or  unplatted. 

Rey.  Stat.  1881,  g§  8105,  8106;  Rey.  Stat. 
1804,  g  8658. 

This  fact  was  clearly  a  Jurisdictional  fact; 
and  it  was  as  such  not  only  necessary  to  be  al- 
leged, but  also  to  be  proved. 

Mly  T.  Qhering,  40  Ind.  180;  TcMlo,  W.  db 
W.  R.  Co,  y.  MiUigan,  52  Ind.  605;  EvaneviUe 
db  C,  E.  Co,  V.  Eppereon,  60  Ind.  488. 

Tbe  general  denial  and  special  remonstrance 
were  filed  before  tbe  board  and  required  proof 
of  eyery  issuable  fact.  Upon  appeal  to  tbe 
circuit  court  every  question  in  issue  before  the 
board  was  triable  de  now^  the  decision  thereof 
by  the  board  having  been  suspended  and  va- 
cated by  such  appeal. 

MaUme  y.  Eardeety,  1  Ind.  70;  Daggy  v.  ConU, 
10  Ind.  260;  Haye  y.  ParriA,  52  Ind.  182; 
Coyner  y.  Boyd,  55  Ind.  166;  Soraper  y.  Pipes, 
60  Ind.  1(5S;  Bowers  y.  Snyder,  66  Ind.  840; 
Sehmied  y.  Keeney,  72  Ind.  800;  Qrimufood  y. 
Macke,79  Ind.  100;  Goes  v.  Lindley,  80  Ind. 
827;  Fleming  y.  Bight,  05  Ind.  78;  Niff  t. 
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JBtod,  98  Ind.  84t;  Wcuihinpan  lee  Co,  ▼.  Lay, 
108  Ind.  48;  Reynolds  v.  Shvlti,  106  Ind.  291. 

Messrs.  W.  H.  H.  Miller  and  ThoauM  J. 
Herrilleldt  for  appellants  in  support  of  pe- 
tition for  rehearing: 

The  circuit  court  had  no  authority  to  pro- 
nounce that  Jud^ent  and  decree,  and  that  all 
the  proceedings  in  that  court,  as  well  a-*  in  the 
Lake  circuit  court,  were  coram  non  juJiee  and 
wholly  yoid  because  the  same  were  an  at- 
tempted exercise  of  legislative  power,  which  is 
ex])res8ly  forbidden  by  the  Ck)nstitut{on  of  the 
state  of  Indiana. 

Dill.  Mun.  Corp.  §  9,  4th  ed.  gS  61.  68,  71; 
1  Peach,  Pub.  Corp.  §  80;  Stone  v,  OhartesUnon, 
114  Mass.  220;  People  ▼.  Bennett,  29  Mich.  461, 
18  Am.  Rep.  107;  Oalesburg  ▼.  Sdwkinson,  75 
111.  152;  PeopU  ▼.  Nemda,  6  Cal.  148;  ShoulUi 
▼.  McPheeters^  79  Ind.  878;  Meriwether  ▼.  Oar- 
relt,  102  U.  a  472,  26  L.  ed.  197;  8tiU  ▼.  In- 
dianapolis, 56  Ind.  515;  Aurora  ▼.  Went,  9  Ind. 
81;  8taU  y.  Kolsem,  180  Ind.  442, 14  L.  R.  A. 
506;  Greenough  v.  Oreenovgh,  11  Pa.  489,  51 
Am.  Dec.  607;  State  ▼.  Noble,  118  Ind.  850,  4 
L.  R.  A.  101;  Wriffht  v.  D^rees,  8  Ind.  298; 
Bate  Y.  Denny,  118  Ind.  882,  4  L.  R.  A.  79; 
Bovey  ▼.  State,  127  Ind.  588,  11  L.  R.  A.  768; 
Legal  Tender  Cases,  79  U.  8.  12  Wall.  457.  20 
L.  ed.  287;  Hancock  y.  Taden,  121  Ind.  366.  6 
L.  R.  A.  576;  State  v.  Haworth,  122  Ind.  462. 
7  L.  R.  A.  240:  Sl*>an  v.  State,  8  Blackf.  861; 
Coffin  V.  State,  7  Ind.  157;  Wiley  v.  Blujfton, 
111  Ind.  152;  Langenherg  y.  Decker,  181  Ind. 
478,  16  L.  R  A.  108;  2  Kent,  Com.  275. 

The  general  assembly  cannot  delemtte  its 
law  making  power  to  any  officer  or  body  other 
than  political.  An  attempt  to  vest  legislaUve 
power  in  the  judiciary  is  simply  an  attempt  to 
repeal  the  Constitution. 

Hanna  y.  Putnam  County  Comrs,  29  Ind. 
170;  Mofflt  Y.  8taU,i!)  Ind.  220;  Peru  y.  Bearss, 
55  Ind.  582;  Alexander  y.  McCordsville  db  G. 
Gratel  Road  Co,  44  Ind.  489;  MoU  y.  Detroit, 
18  Mich.  495;  Owners  of  Ground  r.  Albany,  16 
AVend.  374:  Com.  y.  \^oods,  44  Pa.  118;  Fort 
Wayne  v.  Cody,  48  Ind.  200;  Bunnell  y.  White 
County  Comrs,  124  Ind.  1;  Farley  y,  Hamilton 
County  Comrs,  126  Ind.  468;  State  y.  Timpeea- 
fioe  County  Comrs.  181  Ind.  90;  Jones  y.  tfnited 
States,  187  U.  8.  202,  84  L.  ed.  691 ;  Fo^er  y. 
NeiUon,  27  U.  8.  2  Pet.  268,  7  L.  ed,  416;  mu 
Y.  Indianapolis,  56  Ind.  515;  CatterUn  y. 
Frankfort,  87  Ind.  52;  Chandler  y.  Kokomo, 
187  Ind.  295;  Pefyple  y.  Bennett,  29  Mich.  464, 
18  Am.  Rep.  107;  Parker  y.  State,  188  Ind. 
188,  18  L.  R.  A.  567. 

The  court  erred  in  holding  that  the  record 
of  the  common  council  of  the  city  of  East  Chi- 
cago could  be  attacked  collaterally,  and  that 
the  deed  to  the  Chicago  &  Calumet  Terminal 
Railway  Company  was  admissible  in  eYidence 
for  that  purpose. 

The  records  of  inferior  tribunals,  such  as 
Justices  of  the  peace,  common  councils  of  cit- 
ies, and  boards  of  county  commissioners,  show- 
ing lurisdiction  on  their  face,  are  just  as 
inYulnenible  to  collateral  attack  as  those  of 
courts  of  general  jurisdiction. 

Spaulding  y.  Cnamberlin,  12  Vt.  588;  Clay 
County'  Comrs.  y.  Markle,  46  Ind.  96;  Van 
Fleet,  Collateral  Attack,  ^  60,  and  cases  there 
cited;  R^.  Y.  Bolton,  1  Q.  B.  66;  Cooke  y. 
Bangs,  31  Fed.  Rep.  640;  Witt  y.  Rvssey,  10 
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Humph.  208,  51  Am.  D?c.  701:  Mason  y.  West- 
moreland, 1  Hcnd,  556;  4  Bacon,  Abr.  46,  cit- 
ing Princes  Case,  5  C  )ke,  80;  Jones  ▼.  Jones, 
Hob.  185;  Nedham's  Case,  8  Coke.  185;  Harris 
Y.  Lester,  80  111.  807;  Stacktiouse  y.  ZunU,  86 
La.  Ann.  629;  1  Chitty,  PI.  512;  State  y.  Gary, 
88  WU.  98;  Dwiggins  y.  Cook,  71  Ind.  579; 
Houk  Y.  Barthold,  78  Ind.  21;  (Mo  A  ML  & 
Co.  Y.  ShultB,  81  Ind.  150. 

Where  the  jurisdiction  of  an  inferior  tilba- 
nal  is  once  established  OYer  the  subject-matter 
and  the  parties  to  the  proceedings  which  oiay 
be  had  before  it,  the  same  presumptioos  are 
indulged  in  faYor  of  the  regularity  of  its  action 
as  preYuil  in  the  action  of  courts  of  general 
powers,  and  its  actions  are  unassailable  t)y  col- 
lateral attack. 

Stoddard  y.  Johnson,  76  Ind.  20;  BcansviUe, 
L  A  C.  S,  L.  B,  Co.  Y.  Ecansffille.  15  Ind.  395; 
Dequindre  y.  Williams,  81  Ind.  444;  Hard  y. 
EUiott,  88  Ind.  220;  English  y.  Smock,  84  Ind. 
115,  7  Am.  Rep.  216;  JVey  y.  Sieinney,9fi  Ind. 
454;  Pendleton  db  B,  Tump,  Co,  y.  Barnard, 
40  Ind.  146;  Worthington  y.  Dvnkin,  41  Ind. 
515;  Curry  y.  MiUer,  42  Ind.  820;  day  County 
Comrs,  Y.  Market,  supra;  Etans  y.  CUrmant  A 
S.  Gravel  Road  Co,  51  Ind.  160;  MarkU  ▼. 
Clay  County  Comrs.  55  Ind.  185;  Lawrence 
County  Comrs,  y.  Hall,  70  Ind.  469;  MiUer  y. 
Porter,  71  Ind.  621;  MuUikin  y.  Btoominffion, 
72  Ind.  161;  Porter  y,  SUmi,  78  Ind.  8;  Jlouk 
Y.  Barthold,  supra;  Hume  y.  LitUe  Flat  Hack 
Drain  Asso.  72  Ind.  499;  Heagy  y.  Black,  90 
Ind.  585;  Earle  y.  Earle,  91  Ind.  87;  BicketU 
Y,  Spraker,  77  Ind.  871;  Garvin  y.  Dausaman^ 
114  Ind.  486;  BroeawY,  Gibson  County  Oamra. 
78  Ind.  648. 

The  ownership  and  right  of  property  in  the 
soil  OYer  which  the  right  of  way  was  granted 
remained  in  the  grantor,  and  therefore  the 
right  of  way  oould  not  cut  off  the  contigaify 
of  the  lands  on  each  side  of  the  right  of  way. 

Patterson  Y.  Philadelphia  dbR  BOo.  M  W. 
N.  C.  827  (1890);  Morgan  y,  Moore,  8  Gray. 
819;  Hancock  y,  Wentworth,  5  Met.  446;  Jar- 
man  Y.  Mathews,  2  Bail.  L.  271;  Atkins  y. 
Bordman,  2  Met.  457,  87  Am.  Dec.  100;  Wins- 
low  Y,  King,  14  Gray,  821;  MiUer  y,  MiUer,  4 
Pick.  244;  PMq/  y.  Chandler,  6  Mass.  454,  4 
Am.  Dec.  159;  Pomeroy  y.  MUls,  8  Vt  279,  28 
Am.  Dec.  207;  Re  Seventeenth  Street,  1  Wend. 
262;  Underwood  y.  Carney,  1  Cush.  292;  Vam 
C^ Linda  y.  Lothrop,  21  Pick.  292, 82  Am.  Dec 
261;  Green  y.  Chelsea,  24  Pick.  71;  Lade  y. 
Shepherd,  2  Strange,  1004;  Jackson  y.  Hatha- 
way, 16  Johns.  447,  8  Am.  Dec.  268:  Westbrook 
T.  J^orth,  2  Me.  179;  MazweU  y.  McAtee,  9  B. 
Mon.  20,  48  Am.  Dec.  409;  Bobbins  y.  Barman, 
1  Pick.  122;  Adams  y.  Emerson,  6  Pick.  57; 
Harback  y,  Boston.  10  Cush.  296;  Harris  y. 
EUioU,  85  U.  8.  10  Pet  65,  9  L.  ed.  845;  i3M- 
lenbeckY,  Rowley,  8  Allen,  478;  iMmanY.  Ar- 
nold, 6  Mason,  198;  Blake  y.  Bich,  84  N.  H. 
282;  QuimbyY,  Vermont  C.BOo.TZ  Vt.  887. 

Messrs,  E.  D.  Cmmpsheker*  Peter 
Cmmpskcker*  and  Onuit  Cmmycker, 
for  appellee: 

Municipalities  are  agencies  of  gOYemment, 
and  proper  powers  detegated  to  them  shoald 
be  reasonably  construed,  because  they  are  de- 
signed for  the  public  benefit. 

Green's  Brice.  Ultra  Yires,  896. 

Authority  to  annex  contiguons  platted  prop- 


1896. 


Forsyth  y.  Hammond. 
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crtj  If  Tested  1o  the  city,  and  authority  to  an- 
nez  coDtiguous  unplatted  property  is  primarily 
in  the  board  of  commissioners. 

Stro9»er  ▼.  Fort  Wayne,  100  Ind.  448;  Delphi 
▼.  SiarUman,  104  Ind.  848. 

Little  formality  is  required  in  pleadings  he- 
fore  the  county  board.  Much  less  is  required 
in  the  pleadinfss  than  in  the  proof. 

Orange  County  Oomn.  v.  Hitter,  90  Ind.  862; 
Duncan  y.  Lawrence  County  Oomr§.10l  Ind.408. 

The  only  requirement  of  the  statute  on  this 
subject  is  that  the  petition  shall  set  forth  the 
reasons  for  such  annexation. 

Chandler  ▼.  Kokmno,  187  Ind.  296. 

The  hoard  of  county  commissioners  hai  the 
exclusive  power  to  annex  unplatted  territory, 
but  none  to  annex  territory  wholly  platted. 
It  may,  however,  annex  territory  both  platted 
and  unplatted  embraced  in  a  single  petition. 

Thornton,  Mun.  Law,  note  4«  p.  272;  Loffang- 
port  V.  LaBoee^  99  Ind.  117. 

The  railway  company  owned  considerable 
portions  of  the  land  attempted  to  be  annexed  to 
£ast  Chicago.  Its  holdings  entirely  severed 
the  land  of  the  improvement  company,  and 
divided  it  into  three  separate  and  distinct  par- 
rels, none  of  which  were  contiguous  to  the 
others.  The  alleged  annexation  cannot  be  sus- 
tained in  so  far  as  it  includes  the  lands  of  the 
improvement  company,  because  the  municipal 
intention  was  to  annex  the  whole  tract  uid 
diere  was  no  purpose  to  acquire  only  a  part. 

Peru  V.  Barns.  66  Ind.  676;  EnanniXU  v. 
Tage^  88  Ind.  626;  CaUerUn  ▼.  Frankfort^  87 
Ind.  46;  Raxedale  v.  Mp,  82  La.  Ann.  486. 

The  railroad  company  owned  the  fee  with- 
out qualification. 

Frank  Y.  Beansville d I.  B.  Co.  Ill  Ind.  182; 
Ballard  v.  LouiniOs  d  N,  B.  Co,  (Ey.)  6  8. 
W.  Rep.  484 

Any  attempt  upon  the  part  of  a  '!ity  *o  annex 
territory  by  resolution  which  is  not  platted 
into  lots,  without  the  written  consent  of  all  the 
owners,  is  utterly  void,  and  may  be  impeached 
collaterally. 

IndianapdlieY.  Iffiliwy, 86  Ind.  686;  Legant- 

port  V.  LaRoee,  99  Ind.  117;  8iroB$er  v.  Fort 

Wayne,  100  Ind.  448;  Delphi  v.  Starttman, 

104  Ind.  843;  Indianapolie  v.  Pattereon,  112 

Ind.  844. 

It  is  necessary,  in  proceedings  before  the 
county  board  to  annex  territory  to  a  dty,  for 
the  petitioner  to  prove  that  the  land  is  un- 
platted and  contiguous  to  the  city,  where  those 
questions  are  put  in  issue  by  the  pleadings. 

Cftandler  v.  Kokomo,  187  Ind.  296. 

Only  such  issues  as  are  made  before  the  com- 
missioners can  be  tried  in  the  circuit  court  on 
appeal. 

Foreythe  v.  Kreuter,  100  Ind.  28;  Oreen  v. 
SUiott,  86  Ind.  68;  Stout  t.  Grant  County 
Comrs.  107  Jnd.  848;  Matheve  v.  Droud,  114 
Ind.  268;  Wells  v.  Bhodee,  114  Ind.  467;  MetHt 
V.  Hareh,  124  Ind.  18;  Indianapolis,  D.  d  W. 
B.  Co.  V.  Bood,  180  Ind.  694. 

Inasmuch  as  the  statute  is  silent  upon  what 
shall  be  sufflcienl  reasons  for  the  annexation  of 
territory,  the  question  must  be  left  to  the  sound 
discretion  of  the  authority  to  which  they  are 
addressed. 

Elston  V.  CraufordstiUs  Board  of  Trustees, 
SO  Ind.  272;  Catterlin  v.  Frankfort,  87  Ind. 
46:  Chandler  v.  Eok&mo,  supra, 
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Howard*  J.,  delivered  the  opinion  of  the 
court: 

Thte  was  a  proceeding  before  the  board  of 
commissioners  of  Lake  countv  to  anuex  certain 
unplatted  territory  to  the  dty  of  Hammond. 
The  board  decided  against  the  petition  for 
annexation,  and  the  city  appealed  to  the  circuit 
court  of  Li^  county,  from  which  a  change  of 
venue  was  taken  to  Porter  county,  where  a 
special  judge  was  appointed  to  try  the  cause. 
The  case  was  heard  by  the  Honorable  W.  B. 
Biddle,  special  judge,  and  a  jury,  and  the 
trial  resulted  in  a  verdict  and  judgment  in 
favor  of  the  city  and  her  petition  for  annexa- 
tion. 

The  appellee  contends  that  this  appeal  should 
be  dismitted  for  the  reason  that  all  the  persons 
against  whom  the  judgment  was  rendered  have 
not  been  made  party  appellants.  To  this  con- 
tention appellants  answer  that  all  such  defend- 
ants not  made  appellants,  save  one,  did,  within 
one  vear  after  the  judgment  was  rendered,  file 
in  this  court  their  written  declination  to  join 
in  the  appeal;  and  that,  by  proof  also  fllea.  it 
is  further  shown  that  said  defendant  not  made 
a  party  appellant,  and  not  joining  in  the  written 
refusal  to  appeal  was  also,  within  the  vear 
after  ludgment.  notified  of  this  appeal;  asking 
also  that  said  defendant  be  now  made  a  party 
appellant.  In  this  condition  of  the  record,  we 
are  of  opinion  thst,  while  the  appeal  has  been 
brought  with  some  irregularity  of  procedure, 
yet  the  spirit  of  the  statute  regarding  the  taking 
of  appeals,  and  also  the  requirements  of  our 
rules  and  decisions  in  relation  to  the  same 
matter,  have  been  practically  observed.  The 
purpose  of  the  statute  (Rev.  Stat  1894,  §  647; 
Rev.  Stat.  1881,  S  686)  *wa8  to  provide  that  a 
part  of  those  against  whom  a  joint  judgment 
was  rendered  might  appeal  without  compel- 
ling the  remaining  judgment  defendants  to  ap 
peal,  and  vet  give  all  an  opportunitv  to  join  in 
the  appeal,  so  that  but  one  appeal  might  be 
taken  in  one  case.  Kotioe  u  consequently 
provided  to  be  given  to  those  not  ioiniog  in  the 
appeal.  If,  however,  such  parties  come  vol- 
untarily before  this  court  and  decline  to  join 
in  the  appeal,  it  would  seem  that  as  to  them 
all  is  accomplished  that  was  intended  by  the 
statute.  As  to  the  party  served  with  notice 
of  the  appeal,  we  think  the  conclusion  must 
be  the  same,  for  it  is  shown  that  he  might  have 
joined  in  the  appeal  had  he  so  chosen. 

So  far  as  the  interests  of  the  appellee  are 
concerned,  the  year  allowed  for  an  appeal  hav- 
ing passed,  there  can  be  no  appeal  but  this  one. 
CoDsequentlv  the  decision  of  this  court,  when 
made,  will  leave  the  appellee's  rights  fully 
and  finally  determined.  The  appellee  there- 
fore has  no  interest  personal  to  herself  in 
asking  for  the  dismissal  of  the  appeal.  It 
thus  appears  that  no  one,  on  either  side,  who 
was  a  parly  to  the  judgment,  has  suffered  the 
loss  of  any 'right  or  interest  to  which  he  was 
entitled,  and  hence  no  reason  remains  for  the 
dismissal  of  the  appeal.  The  case  of  Oreoory 
V.  Smith,  189  Ind.  48,  and  other  cases  cited  by 

*Heveral  ooparties  may  appeal,  but  must  serve 
notice  on  all  other  copartiee.  and.  If  aov  copartiea 
decline  to  Join,  their  names  shall  bestrlcken  out  od 
motion,  and  they  shall  thereafter  be  barred  from 
taking  an  appeal,  and  unless  they  decline  to 
loin,  they  shall  be  taken  as  havlnir  Joined*  and  shall 
be  liable  for  their  share  of  the  costs. 
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oaaniel,  are  not  In  conflict  with  this  conduiion. 
There  all  the  parties  were  not  before  the  court; 
hero  they  are  before  the  oouit,  or  have  ref lued 
to  come.  The  reason  for  the  rale  there  insisted 
upon  does  not  exist  in  this  casei  and  hence  the 
rule  itself  does  not  apply. 

The  appellants'  first  contention  is  that  the 
complsint  or  petition  Is  insufficient,  in  that  it 
does  not  show  that  the  owners  of  the  property 
sought  to  be  annexed  to  the  dtv  had  not  gi^en 
their  consent  to  such  annexation  previous  to 
the  bringing  of  the  proceedings  before  the 
commissionerB.  This  objection  Is  brought  here 
for  the  first  time.  There  was  no  demurrer  or 
motion  to  make  more  specific  urged  to  the 
complaint  in  the  trial  court.  The  statute  pro- 
viding for  the  annexation  of  unplatted  lands 
to  a  (Aty  by  proceedings  before  the  county 
board  (Rev.  Btat.  1801»  $  8659;  Rev.  Stat  1881 » 

L8196)  does  not  require  that  it  shall  be  stated 
the  petition  that  tne  owners  will  not  consent 
to  annexation.  The  want  of  such  consent  is 
implied  in  the  very  nature  of  the  proceedinff. 
If  there  were  consent,  such  a  proceeding  would 
be  quite  unnecessary,  for  the  dty  might  then 
annex  the  land  by  a  simple  resolution,  as  pro- 
vided in  the  same  section  of  the  statute.  In 
the  case  of  Huff  v.  Lqfaj^te,  106  Ind.  14,  al- 
though the  question  was  not  directly  before 
tbe  court,  the  opinion  was  expressed  that  it  is 
not  essential  that  tbe  petition  should  contain  a 
statement  that  the  land  owners  had  not  con- 
sented to  annexation.  VirtuaJly  a  like  conclu- 
sion as  to  what  should  be  stated  in  the  petition 
was  readied  in  the  recent  case  of  Chandler  v. 
Kokomo,  187  Ind.  296.  Nor,  as  we  thinlc,  are 
tbe  cases  cited  by  counsel  for  appellants  in 
conflict  with  this  conclusion.  In  truth,  there 
are  but  two  methods  provided  for  the  annexa- 
tion of  lands  to  dties;  one  being  with  tbe 
consent  of  tbe  owners,  and  ooe  without  such 
consent.  If  the  land  is  platted,  and  the  pUit 
is  recorded  by  the  owner,  tbe  law  implies  a 
consent  and  agreement  on  his  part  that  the  land 
may  be  taken  into  the  dty.  If  the  land  is  not 
platted,  or  tbe  plat  not  recorded,  the  owner 
may  file  his  written  consent  with  the  city 
coundl,  agreeing  that  the  land  may  be  an- 
nexed. But  in  either  of  these  cases  the  city 
is  also  a  party  to  the  transaction,  and  may  ac- 
cept or  refuse  to  accept  the  land  as  a  part  of 
the  corporate  territory.  But  in  case  the  prop- 
erty owner  does  not  consent  to  annexation, — 
that  is  does  not  make  and  put  on  record  a 
plat  of  his  land,  or  does  not  file  with  the  dty 
bis  written  agreement  that  the  land  may  tie 
annexed,  while  at  the  same  time  the  dty  desires 
such  annexation, — ^then  the  law  provides  a 
method  by  which  the  controversy  may  be  tried 
and  settled;  and  the  board  of  county  commis- 
sioners is  set  up  as  the  tribunal  before  which, 
subject  to  appeal,  the  dispute  between  the 
parties  may  be  determined.  If,  however,  the 
property  owner  had  consented  to  annexation, 
there  would  be  no  dispute,  no  controversy,  and 
hence  no  action  before  the  county  board.  Tbe 
law  will  not  presume  so  vain  a  thing  as  that  it 
might  be  supposed  that,  though  there  was 
consent  on  the  part  of  the  property  owners, 
and  though,  consequently,  the  city  might  have 
annexed  the  land  by  a  simple  resolution,  yet 
tbe  corporation  proceeded  to  ask  the  coynty 
board,  by  an  adverse  proceeding,  to  do  for  her 
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what,  without  delay  and  without  oiipoaitioB, 
she  might  do  for  herself.  The  very  existence 
of  the  controversy,  therefore,  shows,  not  only 
desire  for  annexation  on  the  part  of  the  dtj. 
but  also  want  of  consent  thereto  on  the  part  off 
tbe  property  owner. 

It  is  next  contended  that,  becatue  certain 
parts  of  the  territory  to  be  annexed  are  platted, 
therefore  the  commissioners  had  no  Jurisdiction 
to  act  on  the  petition.  In  order  that  any  land, 
platted  or  unplatted,  should  be  annexed  to  a 
dty,  it  is  necessary  that  the  land  to  be  annexed 
should  be  contiguous  to  the  dty  limita— thatis, 
that  it  should  actually  touch  the  existing  terri- 
toiy  of  the  dty.  In  an  action  before  the  board 
for  annexation,  this  contiguous  territory  moat 
be  unplatted,  or,  at  least,  if  platted,  the  plat 
must,  as  yet,  be  unrecorded.  However,  should 
there  be,  within  the  limits  of  the  territory  to  be 
annexed,  certain  tracts,  called  * 'platted  lots." 
not  contiguous  to  the  city  limits,  and  hence  not 
recorded,  certainly  neither  the  statute  nor  any 
good  reason  would  render  such  circumstance  a 
cause  for  defeating  annexation  by  the  countj 
board.  The  mere  fact  of  platting,  taken  by 
itsdf,  is  rather  a  drcumstance  looking  to  an- 
nexation. It  is  an  attempt  to  impress  upon 
the  territory  an  urban  character,  and  is,  in 
so  far,  an  expression  of  consent  to  annexa- 
tion. It  would  need  onlv  in  addition,  aa  we 
have  seen,  that  the  lots  should  be  contiguous 
to  the  dty,  and  that  the  plat  should  be  re* 
corded,  to  enable  the  dty  to  make  the  an- 
nexation without  the  action  of  the  board.  In 
other  words,  the  reasons  in  favor  of  anner- 
ing  such  attempted  plats  of  lots  are  greater 
than  those  in  favor  of  annexing  unplatted  lands 
themselves.  But  are  such  sumlivisions  of  land 
as  are  here  referred  to  legal  plats,  or  plats  audi 
as  are  contemplated  in  the  statutes?  We  do 
not  think  so.  A  plat  of  a  town  or  dty,  or  a 
plat  of  land  adjoining  a  town  or  city,  may  be 
acknowledged  and  recorded  in  the  same  man- 
ner as  a  deed.  Rev.  SUt  1894.  §g  4411,  4418; 
Rev.  Stat.  1881,  §§  8874, 8876.  It  is  such  '*1oIb 
laid  off  and  platted  adjoining  such  dty"  that 
are  contemplated  in  annexation  proceedings 
and  referred  to  in  Rev.  Stat  1894,  §§  8658, 86lS; 
Rev.  Stat  1881,  §§  8196,  8196.  There  is  no 
provision  for  placing  any  other  plats  on  rec- 
ord, and  the  recording  of  anv  other  lots  or 
plats  of  lots  would  be  a  nullity.  Taylor  ▼. 
Fan  Wayne,  47  Ind.  274. 

The  fact,  therefore,  that  certain  parts  of  the 
territory  proposed  to  be  annexed  to  the  appel- 
lee dty  in  this  proceeding  are  said  to  be  platted 
lots,  not  contiguous  to  the  dty,  can  have  no 
bearing  on  tbe  result  Such  lots  are  induded 
in  the  unplatted  lands,  and  can  be  annexed  to 
the  dtv  only  as  a  part  of  such  unplatted  lands. 
Indeed, we  may  go  further.  Even  if  the  whole 
tract  sought  to  be  annexed  were  platted,  but 
the  plat  not  recorded,  the  common  council 
would  have  no  authority  to  annex  the  land 
without  the  consent  of  the  owners,  and  the 
county  board  alone  could  take  Jurisdiction.  It 
may  be  observed,  in  addition,  that  the  petition 
for  annexation  in  this  case,  and  also  the  pab- 
lished  notice,  describe  the  territory  to  be  aii> 
nexed  by  metes  and  bounds  only,  and  no  men* 
tion  is  made  of  lots;  but  a  description  of  lands 
by  metes  and  bounds  is  a  description  of  the 
lands  as  unplatted.    The  evidence  also  shows 
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that  the  HDdB  wen  in  fact  unplatted.  It  ia 
only  on  the  map  filed  tbat  we  notice  on  a  part 
of  Uie  territory,  not  condguoua  to  the  dty,  the 
'  ontUnea  of  platted  lands,  hot  there  ia  no  evi- 
dence of  any  attempt  at  placing  each  plata  on 
reccurd.  Theae  tracta  are  eotitled  on  Uie  map 
aa  Bubdiviaiona  of  parte  of  certain  named  aec* 
tiona  of  land,  accordioff  to  the  United  Statea 
aurveja^  The  principal  of  these  dlTiaiona  ia 
atyled:  "Robej  A  Sbedd'a  Addition  to  Chi- 
cai^,  in  Indiana."  It  ia  hardly  neceasary  to 
aay  that  there  cannot  be  a  legal  addition  to 
Chicago  in  Indiana,  and  that  none  of  these 
aubdiyisions  are  platted  lots,  aa  contemplated 
in  our  atatutea.    Taylcr  ▼.  Furt  Wayne,  wpra. 

The  whole  territory  to  be  annexed,  then,  is 
clearly  to  be  regardea  as  unplatted  land.  The 
attempta  at  platting  parts  of  the  territory  not 
contiguons  to  the  ctty  aa  ahown  on  the  map  filed 
for  inapection  by  the  county  oommisaiooers, 
oould  be  conddered  only  for  the  purpose  of 
enabling  the  board  to  aiacoyer  the  probable 
fltneea  or  unfitness  of  the  lands  for  dty  uses 
and  purposes.  The  ctm  of  Chandler  y.Ka^tamo, 
wpra,  dted  by  appellanta  in  this  connection 
bad  reference  to  lands  oontiguoua  to  the  dty, 
and  not  to  attempted  plata  not  conticuoua,  and 
hence  ia  not  here  in  point  Contignoua  re- 
oorded  plata  may  be  annexed  directty  by  the 
eHy.  A\\  other  umda  are  to  be  regarded  aa  un- 
platted, and  will  be  treated  accordingly  in  an- 
nexation pfooeedings.  In  LooanepSrt  y.  La 
Bo9e,  99  Ind.  117,  u  consideriog  Rey.  Btat. 
1894,  ^8660:  Rey.  Stat.  1881,  S  8197,  this  court 
said:  *'Pro?idon  ia  made  for  the  annexation  to 
the  dty  of  contiguous  territory,  whether  plat- 
ted faito  lots  or  otherwise,  without  the  consent 
of  the  owners  thereof,  upon  petition  of  the 
eommon  council  to  the  born  of  commissioners 
of  the  county."  In  commenting  on  this  de- 
cision, counsel  says  that  the  clause,  "whether 
Slatted  into  lota  or  otherwise,"  is  wholly  mia- 
jading,  and  contend  that  it  is  not  warranted 
by  the  statute;  that  the  statute  proyides  that 
only  unplatted  land  may  be  annexed  by  action 
of  the  oounty  board.  We  are  of  opinion,  bow- 
eyer,  that  the  learned  Judge  who  apoke  for  the 
court  in  that  case  intended  by  the  words  **plat* 
ted  into  lota,"  to  apeak  of  an  unrecorded  plat 
of  lota.  The  common  ooundl,  without  the 
conaent  of  the  ownera,  has  no  authority  to  an- 
nex oontiguoua  unrecorded  platted  lota,  but 
only  thoae  the  plats  of  whicn  are  placed  on 
record;  and  if  there  should  be  plats  made  of 
lands  contiguous  to  a  dty,  but  the  plats  were 
kept  off  the  xeoord,  it  would  be  only  by  peti- 
tion to  the  comndssioners  that  the  dty  could 
procure  the  annexation  pf  auch  lots,  in  other 
words,  for  the  purposes  of  anneiation,  such 
lota  muat,  aa  we  have  already  said,  be  treated 
aa  unplatted  landa.  And  if  thia  is  true  of  a 
contiguous  unrecorded  plat,  aa  is  the  force  of 
what  Judge  Howk  said  in  Loganepart  y.  La 
Bom^  evpra,  still  more  it  must  be  true  of  noncon- 
tiguous plats,  which*  aa  we  haye  aeen,  not  only 
are  not  recorded,  but  for  whose  record  the 
statute  makes  no  provision.  They  must  be 
treated  as  a  part  of  the  unplatted  contiguous 
territory,  and  hence  fall  aolely  within  the  ]u- 
riadiction  of  the  county  board. 

It  is  next  contended  that  the  third  instruc- 
tion given  by  the  court  to  the  Jury  ia  errone- 
oua«    The  material  part  of  the  inatruction  com- 
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pldned  oY  ia  aa  followa:  'It  ia  reoulred  thai 
the  proceedings  should  conform  strictly  to  the 
statutory  requirements,  and  the  petition  and 
other  documentary  evidence  have  been  intro- 
duced to  prove  the  regularity  of  the  proceed- 
ings; but  aa  no  question  ia  raised  before  you 
of  any  want  of  compliance  with  the  statutory 
requirements,  or  that  of  the  contiguity  of  the 
territory  sought  to  be  annexed,  you  may  And 
that  the  proceedings  were  regular,  and  that 
the  territory  is  contiguous  to  the  corporate 
limits  of  the  dty  of  Uammond."  Aa  the  rec- 
ord doea  ahow  that  dl  the  proceedings  taken 
by  the  city  were  in  conformity  with  the  stat- 
ute, and  that  thia  fact  was  in  no  way  questioned, 
and  aa  both  partiee,  and  all  the  evidence, 
documentary  and  oral,  including  the  plata  filed, 
showed  that  the  territory  sought  to  be  annexed 
was  contiguous  to  the  city  of  Hammond,  then 
could  be  no  error  oo  the'part  of  the  court  in 
assuming  the  existence  of  such  undisputed 
facts.  Carver  v.  Carver,  Vt  Ind.  497;  Bneard 
Counly  O^mre.  v.  Legg,  110  Ind.  479.  But  it 
is  not  the  contiguity  of  the  territory  to  be  an- 
nexed tbat  is  duputed  by  counsel,  out  whether 
a  part  of  that  territory  lying  next  to  the 
dty  of  Hammond  had  not  slready  been  an- 
nexed to  the  dty  of  Eaat  Chicago  before  the 
petition  for  annexation  had  been  presented  by 
the  dty  of  Hammond  to  the  county  board. 
Thia  ia  not  a  qneation  aa  to  whether  the  terri- 
tory aought  to  be  annexed  waa  contiguoua  to 
the  dty  of  Hammond,  or  whether  the  proceed- 
inn  for  that  purpose  were  regular,  but  rather 
whether  the  annexation  could  take  place  for 
another  resson,  namely,  that  the  part  next  to 
Hammond  had  been  already  annexed  to  Eaat 
Chicago.  However  the  latter  qneation  might 
be  determined,  it  would  not  alfect  the  correct- 
neaaof  the  inatruction,  which  related  only  to 
the  regularity  of  the  proceedinga  and  to  the 
contiguity  of  the  landa  aougbt  to  be  annexed. 
These  Isst  questions  bdng  undisputed,  the  in- 
struction waa  correct. 

Aa  to  whether  apeTt  of  the  territory  aought 
to  be  annexed  to  Hammond  had  already  been 
annexed  to  Eaat  Chicago,  and  could  not  there- 
fore be  annexed  to  Hammond,  which  is  the 
real  question  here  made,  the  facts  presented, 
and  which  were  all  shown  l^  documentary 
evidence,  were  as  follows:  After  the  common 
coundl  of  the  dty  of  Hammond  had  resolved 
to  present  tbdr  petition  for  annexation  to  the 
board  of  county  commiadoners*  and  after  they 
had  given  the  statutory  notice  of  their  inten- 
tion to  present  such  petition,  describing  in  the 
notice  the  lands  sought  to  be  annexed,  out  be- 
fore the  petition  was  presented  to  the  board, 
the  dty  of  East  Chicago,  on  the  written  con- 
aent of  the  ownera,  annexed  bv  resolution  to 
that  city  a  atrip  of  land  80  roda  wide  on  that 
part  of  the  landa  next  to  Hammond,  which 
the  latter  dty  aougbt  to  annex.  The  elfect 
of  thia  annexation  to  Bast  Chicago,  if  valid, 
would  be  to  defeat  the  Hammond  petition,  for  if 
the  strip  was  annexed  to  Beat  Chicago  it  could 
not  also  be  annexed  to  Hammond:  and,  as  the 
strip  covered  all  the  land  in  the  territory  aought 
to  be  annexed,  which  was  contiguous  to  the 
dty  limits  of  Hammond,  there  would  be  noth- 
ing left  to  annex  to  that  dty,  for  the  contigu- 
ity of  the  remaining  territory  aought  to  be  an- 
nexed would  be  cut  off  by  the  Eaat  Chicago 


Indiana  Bupbbmb  Oovbt. 


ftrlp.  The  evideDce  as  to  the  East  Chicago 
aDDexation  prcceedings  is  all  documental^, 
and  it  is  wltboat  conflict.  The  legal  sam- 
ciency  of  this  evidence  was  therefore  a  ques- 
tion of  law  for  the  court;  and,  if  such  evidence 
shows  that  the  action  before  the  East  Chicago 
common  council  was  ineffectual  for  the  annex- 
ation of  the  strip  in  question,  the  court  might 
so  inform  the  Jury  and  the  instruction  would 
not  be  erroneous  for  that  reason.  American 
Ins,  €h,  ▼.  BuUer,  70  Ind.  1.  The  strip  of 
land  proposed  to  he  annexed  by  East  Chicago 
was  unplatted.  It  was  therefore  necessary,  as 
we  have  already  seen,  that  a  written  consent 
should  be  filed  for  its  annexation  by  the  own- 
ers of  the  land.  Such  a  written  consent  was 
filed  by  the  Calumet  Canal  A  Improvement 
Company,  one  of  the  appellants  ana  owner  of 
the  greater  part  of  the  land  to  be  so  annexed 
to  East  Chicago,  including  the  whole  of  the 
80-rod  strip  contiguous  to  Hammond.  If  this 
strip  reached  the  nmits  of  Bast  Chicago,  so  that 
its  east  end  should  be  contiguous  to  the  limits 
at  that  city,  there  would  be  no  doubt  that  the 
written  consent  of  the  improvement  company 
and  the  resolution  of  the  common  council  of 
East  Chicago  would  have  effected  the  desired 
annexation.  But  prior  to  this  time  the  im- 
provement company  had,  by  deeds  in  fee  sim- 
ple, conveyed  to  the  Chicago  &  Calumet  Ter- 
miniU  Railway  Company  sUlps  of  land  which 
taken  together,  enirelv  cut  oft  the  80-rod  strip 
from  the  corporate  limits  of  East  Chicago. 
The  railway  company  did  not  file  any  written 
consent  to  the  annexation  of  its  strips  of  land 
to  East  Chicago.  It  follows,  therefore,  that, 
the  owners  of  fit  the  land  souehttobe  annexed 
to  East  Chicago  not  havlne  filed  their  written 
consent  to  its  annexation,  tne  common  council 
never  acquired  jurisdiction,  and  such  annexa- 
tion has  not  taken  place.  The  proceedings  be- 
fore the  common  council  being  a  nullity,  they 
may  be  attacked  even  collaterally,  except, 
perhaps,  in  case  of  estoppel,  of  which  there  is 
no  queslioD  here.  Indtanapolit  v.  MeAtfoy.  86 
Ind.  587;  Strosaer  v.  Fort  Wayne,  100  Ind.  448; 
Delphi  V.  JStarteman,  104  Ind.  848:  Indian- 
apolit  V.  Pattenon,  113  Ind.  844.  While  all 
presumptions  will  be  indulged  in  favor  of  the 
regularity  of  proceedings  oef ore  an  inferior 
tribunal  when  once  Jurisidiction  is  shown,  yet 
if  it  appears  that  facts  essential  to  jurisdiction 
are  whollv  wanting,  the  presumptions  in  favor 
of, the  action  of  the  tribunal  must  cease.  Olay 
County  Comn.  v.  Markle,  46  Ind.  06;  Wilk- 
ineon  v.  Moore,  70  Ind.  fiH;  Smith  v.  Ctaue- 
meier,  188  Ind.  105;  Olayborn  v.  Thompkine 
(decided  at  this  tenn)(Ind.)  40  N.  E.  Rep.  121. 
Some  other  questions  are  discussed  by  counsel, 
but  we  think  that  in  what  we  have  said  we 
have  passed  upon  all  questions  affecting  the 
merits  of  the  case. 

Finding  no  available  error,  (he  judgment  i$ 
qfflrmed. 

A  petition  for  rehearing  having  been  filed, 
on  ifovember  7,  1896,  Boward,  Ch.  J.,  de- 
livered the  following  opinion  in  response 
thereto: 

One  of  the  positions  taken  by  counsel  in 
•apport  of  their  petition  for  a  rehearing  of  this 
case  is  that  the  circuit  court  had  no  jurisdic- 
tion of  the  appeal  from  the  board  of  county 
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commissioners,  for  the  reason  that  the  annexa- 
tion of  territory  to  a  city  is  a  legislative,  and 
not  a  judicial,  uinction,  and,  as  such,  in  case  6t 
unplatted  lands,  the  board  of  countv  commto- 
sioners  is  given  sole  and  final  jurisdiction  in 
the  premises.  The  proposition  so  advanced 
was  not  urged  in  the  original  argument,  nor 
on  the  trial  of  the  cause,  and  is  now  brought 
to  our  attention  for  the  firat  time;  but,  as  it  is 
a  question  that  affects  the  jurisdiction  of  the 
trial  court,  and  also  of  this  courts  it  is  one  that 
will  be  entertained  at  any  time. 

It  may  be  conceded  that  annexation  of  terri- 
tory to  a  city  is  a  legislative  function.  This 
function  is  exercised  by  the  common  coascil 
when  it  resolves  to  annex  certain  described 
lands  to  the  city,  and  to  present  a  petition 
therefor  to  the  county  board.  It  must  be  ad- 
mitted, however,  as  we  think,  that  the  after 
proceedings  had  upon  the  petition  are  of  a  Ja* 
didal  nature.  The  petition  must  give  the 
reasons  why,  in  the  opinion  of  the  council,  the 
aimexation  should  take  place.  The  sufficiency 
of  such  reasons,  and  whether  they  in  fact  ex* 
iat,  calls  for  the  decision  of  the  tribunal  ap- 
pointed to  hear  the  petition.  Notice  of  the 
presentation  of  the  petition  Is  also  provided 
for,  and  adverse  parties  are  thus  brought  to. 
Whether  the  proper  preliminary  steps  have 
been  taken,  whether  the  reasons  given  in  the 
petition  are  true  and  are  sufficient,  seem  to  be 
questions  calling  for  a  judicial  examination 
and  decision.  *fi  a  similar  case  {Qrueenmeper 
V.  Loganeport,  76  Ind.  548)  it  was  said  by 
Woods,  J.,  speaking  for  this  court,  that  *'  the 
decision  of  the  boara  in  such  a  case  is  judicial, 
and  not  merely  administrative  or  Ic^slative.* 
But  if  the  board,  in  considering  and  deciding 
upon  the  petition,  acts  in  a  juaicial  capacity, 
certainly  the  legislature  may,  as  it  has  done  in 
this  case,  provide  for  an  appeal  to  the  coarts 
to  determine  whether  the  city  councfl  and  the 
county  board  have  complied  with  the  statutory 
requirements  in  the  action  taken.  It  is  the  law 
itself,  as  has  been  said,  that  fixes  the  condi- 
tions of  annexation;  and  the  office  of  the  board 
and  of  the  court  is  to  determine  whether  the 
conditions  so  prescribed  by  the  law  have  been 
complied  with.  The  legbUture  has  expressly 
provided  for  such  judicial  determination  by 
the  board  and  for  an  appeal  therefrom  to  the 
courts,  and  this  court  has  frequentiy  lecogs- 
nized  the  right  to  such  appeal.  Rev.  Stat. 
1804,  §  4224:  Rev.  Stat.  1881,  §  8248;  CatterUn 
V.  Franltfort,  87  Ind.  45;  Chandler  v.  Kokomo, 
187  Ind.  205;  Wileoz  v.  Tipton  (at  this  term)  4A 
N.  E.  Rep.  614.  See  also  Windfall  Mfy.  Oo,  v. 
Emery  (at  this  term),  (Ind.)  41 K.  E.  Kep.  814. 
See  also  Wahoo  v.  Dickinson,  28  Neb.  436. 

In  Forsythe  v.  Hammond,  68  Fed.  Rep.  774, 
Baker,  J.,  in  passing  upon  an  application 
made  to  the  United  States  circuit  court  for 
the  district  of  Indiana  hy  one  of  the  appel- 
lants in  the  case  at  bar,  to  enjoin  the  appellee 
from  collecting  taxes  upon  the  lands  annexed 
in  this  proceeding,  speaking  of  the  question 
now  uDoer  consideration  said:  *'  The  power 
to  hea^  and  determine  whether  the  conditione 
prescribed  by  law  for  the  creation,  enlarge- 
ment, or  contraction  of  a  municipal  body,  ex* 
ist  is  judicial  in  its  nature,  and  may  be  appro- 
pristely  conferred  upon  the  courts.  The  cre- 
ation, enlargement,  or  contraction  of  a  munic- 
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ipal  body  is  not  tbe  act  of  the  court,  bat  is  the 
act  and  result  of  the  law.  The  court  simply 
determines  whether  tbe  couditions  are  present 
which  authorize  tbe  creation  of  a  municipal 
body,  or  tbe  enlargement  or  contraction  of 
its  limits;  and,  when  these  conditions  are  Ju- 
dicially ascertained,  the  law  ex  praprio  vig- 
ere  creates  the  municipal  body  or  enlarges 
or  contracts  its  boundanes."  • 

Counsel  next  repeat  tbe  contention  that  the 
action  of  the  common  council  of  East  Chicago, 
in  attempting  to  annex  to  that  city  certain  of 
tbe  lands  here  in  controversy,  without  first 
having  secured  the  assent  of  the  owners  of 
that  part  thereof  adjacent  to  tbe  city,  cannot 
be  attacked  collaterally  In  this  case.  We  cited 
in  tbe  original  opinion  numerous  authorities  to 
the  proposition  that  the  jurisdicdoo  of  an  in- 
ferior tribunal,  as  a  common  council,  may  be 
attacked  collaterally,  and  evidence  offered  to 
show  that  the  tribunal  did  not  have  Jurisdiction 
of  tbe  subject-matter  or  of  the  parties.  We  have 
attentively  read  the  acute  analysis  made  of  those 
authorities  by  counsel,  and  are  still  satisfied  that 
the  authorities  so  cited  do  establish  the  truth 
of  tbe  proposition  stated.  We  are  inclined  to 
think  that  counsel  have  not  carefully  distin- 
guished between  facts  as  to  tbe  Jurisdiction  of 
a  body  and  facts  as  to  the  proceedings  and  acts 
of  that  bod V  after  Jurisdiction  is  shown.  If 
there  is  Jurudiction,  then  the  decision  that  fol- 
lows is  conclusive,  except  on  direct  attack. 
But  Jurisdiction  itself  may  always  be  inquired 
into,  and  it  is  only  after  Jurisdiction  is  estab- 
lished, boUi  of  the  subject-matter  and  of  tbe 
person,  that  tbe  decision  of  the  tribunal  will  be 
invulnerable  to  collateral  attack.  As  said  by 
this  court  in  Olay  County  Oamrs,  v.  Markle,  A 
Ind.  96,  cited  in  the  original  opinion:  "The 
facts  which  it  is  said  must  be  shown  to  exist  be- 
fore tbe  matter  can  be  within  the  Jurisdiction  of 
an  inferior  court,  and  which  can  be  inquired 
into  collaterally,  are  such  as  in  the  absence  of 
which  the  court  cannot  rightfully  hear  and  de- 
termine any  question  touching  tbe  matter  in 
controversy.  Hence  a  recital  in  the  record  of 
such  facts  may  be  shown  to  be  false."  See 
also  State  y.  Budion,  87  Ind.  108.  As  bearing 
upon  the  question,  see,  further,  Bapey,  Beaton, 
9  Wis.  828.  76  Am.  Dec.  260;  Thompson  ▼. 
Whitman,  85  U.  8.  18  Wall.  467,  21  L.  ed. 
897;  Withers  v.  Pattereon,  27  Tex.  401,  86  Am. 
Dec.  648;  SeoU  t.  MeNeal,  154  U.  8.  84,  88  L. 
ed.  896;  Works,  Courts,  g§  20,  28,  25,  26. 

In  tbe  case  at  bar  it  is  not  doubted  that  the 
owners  of  the  lands  adjacent  to  the  city  of  East 
Chicago,  and  which  it  was  attempted  to  annex 
to  tbe  city,  bad  never  assented  to  such  annex- 
ation, but  that  tbe  only  petition  for  annexation 
presented  to  the  common  oouncil  was  by  own- 
ers of  lands  not  adjacent  to  tbe  citv;  yet  the 
claim  is  made  that  the  question  of  the  right  of 
the  council  to  annex  such  adjacent  lands,  and 
also  the  nonadjacent  lands,  is  foreclosed  by  the 
record.  Tbe  dty  council  assumed  that  the 
petitioners  for  annexation  were  the  owners  of 
the  lands  adjacent  to  the  city,  and  it  is  said 
that  this  assumption  is  conclusive,  al though  in 
&ct  the  owners  of  the  adjacent  lands  did  not 
assent  to  such  annexation.  If  that  contention 
were  good,  why  could  not  any  person  go  be- 
fore a  city  council,  claim  falsely  to  be  tbe 
owner  of  adjacent  lands,  and  petition  for  their 
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annexation  to  the  dty,  and,  if  tbe  record  of 
the  common  council  should  show  thai  upon 
such  petition  the  lands  were  annexed,  how 
could  tbe  decision  be  collaterally  called  in  ques- 
tion? Tbe  law,  however,  gives  the  council 
Jurisdiction  to  annex  adjacent  lands  only  on 
tbe  written  assent  of  the  owners.  It  is  clear 
that  the  common  coundl  had  no  Jurisdiction 
of  the  subject-matter. 

In  cases  died  in  tbe  original  opinion  we 
think  it  is  shown  that  this  court  has  more  than 
once  dedded  practically  the  same  quesiioo  here 
raised,  namely,  that  attempts  at  annexation  of 
lands  to  dties  made  by  common  councils  not 
baviuff  Jurisdiction  are  void,  and  may  be  at- 
tacked collaterally  as  well  as  directly.  In- 
dianapolie  v.  MeAvoy^  86  Ind.  587;  Delphi  v. 
Starteman,  104  Ind.  848;  Indianapolie  v.  Pat- 
Unon,  113  Ind.  844. 

Counsel  devote  much  argument  and  research 
to  show  that  where  the  Jurisdiction  of  an  in- 
ferior tribunal  depends  upon  a  fact  which  such 
tritmnal  is  required  to  ascertain  and  settle  by 
its  decision,  such  decision  in  general  is  con- 
clusive. It  needed  but  a  statement  of  that 
proposition  to  establish  its  truth.  But  it  does 
not  follow  that  such  tribunal,  by  claiming  ju- 
risdiction, can  establish  it.  If  the  law  fixes 
what  is  necessary  to  acquire  Jurisdiction,  the 
tribunal  cannot  take  Jurisdiction  not  so  author- 
ized by  law.  The  law  requires  notice  to  par- 
ties who  are  to  be  subjected  to  the  decisions  of 
the  tribunal.  Jurisdiction,  therefore,  cannot 
be  taken  without  such  notice.  But  as  the 
tribunal  must  itself  decide  whether  the  notice 
is  sufficient,  its  dedilon  on  such  sufficiency  is 
conclusiye.  So,  when  a  petition  is  to  be  filed, 
such  petition  is  necessary  to  give  Jurisdiction, 
and  the  tribunal,  by  finding  that  a  petition  was 
filed,  when  in  fact  it  was  not,  could  not  take 
Jurisdiction.  But  as  the  tribunal  is  the  only 
body  to  pass  upon  the  sufficiency  of  the  peti- 
tion, whether  it  is  in  proper  form,  has  the 
requisite  number  of  signers,  and  whether  the 
persons  signing  have  the  proper  qualifications, 
etc.,  its  decision  on  such  questions  is  final. 

Stoddard  v.  Johneon,  75  Ind.  20,  one  of  tbe 
leading  cases  on  this  subject,  and  relied  upon 
by  counsel,  is  in  harmony  with  this  holding. 
That  case  decides  that  the  presentation  of  a 
petition  for  the  improvement  of  a  highway 
gave  the  county  commissioners  Jurisdiction 
over  the  subject-matter  of  the  petition,  and 
that  whether  the  petition  were  in  all  respects 
sufficient  was  a  Jurisdictional  Question  which 
the  board  had  a  right  to  decide  for  itself.  The 
court,  however,  is  careful  to  say  that  it  is  not 
to  be  understood  as  boldfaag  that  "any  peti- 
tion, however  defective  or  irrelevant,  wiO  be 
deemed  sufficient  to  invoke  the  Jurisdiction  of 
the  commissioners  to  decide  upon  its  suffi- 
ciency, and  to  impart  validity  to  that  dedsion 
as  against  oollateral  attack."  Tbe  correct  rule 
is  stated  in  the  same  case,  "that  once  the  juris- 
diction of  an  inferior  tribunal  is  established 
over  the  subject-matter  and  the  parties  to  a 
proceeding  which  may  be  bad  before  it,  tb^ 
same  presumptions  are  indulged  in  favor  of  the 
regularity  of  its  action  as  prevail  in  favor  of 
the  action  of  the  courts  of  ^general  powers." 
Had  tbe  common  coundl  in  the  case  before  us 
acquired  iurisdiction  over  the  lands  to  be  an- 
nexed and  lying  adjacent  to  the  dty,  and  had 
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it  also  acquired  JuriadietioD  oyer  the  owners  of 
such  lands,  then  the  subsequent  proceedings, 
however  defective,  would  not  be  void;  but  not 
haviD|^  acquired  Jurisdiction  over  the  lands  or 
over  Its  owners,  the  annexation  proceedings 
were  a  nullity. 

Whether  the  right  of  way  of  the  Chicago  & 
Calumet  Tenniou  Railway  Company  was  a 
fee  simple  or  an  easement  is  not  material  here. 
If  the  strips  of  land  belonging  to  that  com- 
pany, by  whatever  name  the  title  mav  be  called, 
are  not  within  the  corporate  limits  or  the  city  of 
East  Chicago,  it  is  very  certain  that  the  land 
of  the  petitioner  company,  and  which  is  sepa- 
rated by  those  strips  from  the  city  limits,  is 
not  adjacent  to  fhe  city.  But  it  cannot  right- 
fully be  claimed  that  these  strips  are  within 
the  limits  of  the  citv  of  East  Chicago.  Thev 
were  never  annexea,  either  on  petition  of  theur 
owners  or  by  act  of  the  county  board.  The 
dty  could  not  levy  taxes  or  street  and  sewer 
asseasmentt  upon  these  atripa  of  land,  oould 


not  make  streets  or  alleys  across  them,  or  fn 
fact  exercise  any  Jurisdiction  whatever  over 
them.  The  strips  are  outaide  the  limits  of  tlie 
city,  and  completely  separate  the  lands  of 
the  improvement  company  from  the  city  lim- 
its. How,  then,  could  the  city  annex  thoao 
nonadjacent  lands  of  the  improvement  com- 
pany ?  The  statute  expressly  provides  that  tbe 
lands  to  be  annexed  to  a  dty  shall  be  adJacenU 
Had  the  dty  jurisdiction  of  the  subject  matter? 
Could  the  city,  by  declaring  the  lands  of  thm 
improvement  company  to  be  adjacent,  make 
them  adjacent?  If  the  common  council  could 
annex  lands  separated  from  the  corporate  lim- 
its by  a  rigot  of  way  100  feet  across,  why 
might  it  not  annex  lands  a  mile  distant  from 
the  city?  The  conclusion  is  irresistible  that 
the  dty  had  no  jurisdiction  of  the  subject- 
matter;  the  lands  of  the  petitioner  compaoj 
were  not  adjacent  to  the  city,  and  could  noC 
therefore  be  annexed. 
The  petition  for  a  reJiearingie  overrtUedB 
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Charles  A8HT0N  et  oL 

V. 

H.  W.  8T0T,  Appt, 


.Iowa. 


!•  ▲  mottoB  in  m  dlatriet  eoort  to 
^taire  plmlBtm  to  stato  moro  par- 
ttenlarlj-  the  manner  tn  wbloh  tbesr  were 
airgrleved  by  the  aotkm  of  the  board  of  super- 
visors in  the  seleotloQ  of  a  oounty  newspaper 
under  Code,  1 807,  is  properly  overruled. 

8.  ▲  person  to  whom  m  papor  is  sent 
withont  his  kaowladge  <ir  eoBS«Bt» 

either  expressed  or  implied,  although  it  is  done 
under  a  valid  oontraot  with  a  third  person,  is  not 
a  'Subscriber**  within  the  meaning  of  Code,  I  807, 
requiring  Bupervisors  to  select  as  the  offloial 
newspapers  of  the  ootknty  those  bavlnir  the  largest 
number  of  bona  fide  yearly  subscribers  within 
the  county. 

8«  An  amendment  of  the  list  of  sab- 
scribers  by  adding  the  name  of  one  omitted 
should  be  refused  by  the  district  court  on  review 
of  the  action  of  the  board  of  supervisors  in  the 
selection  of  a  oounty  newspaper, 

(October  H.  180S.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  Guthrie  County  in 
favor  of  plaintiff  in  a  proceeding  brought  to 
obtain  a  designation  of  the  official  paper  for 
the  county.    Affirmed, 

Statement  by  Robinson,  J. 

The  plaintins  are  publishers  of  the  Guthrian, 
a  weekly  newspaper  published  in  Guthrie 
county.  In  January,  1898,  they  applied  to  the 
board  of  supervisors  of  that  county  to  have 

NOTS.^What  constitutes  one  a  subscriber  to  a 
newspaper  is  a  question  on  which  we  think  the 
above  case  has  no  direct  precedent.  On  the  ques- 
tion. What  constitutes  a  newspaper?— see  I^nch  v. 
Burfee  (Mich.)  M  L^  R.  A.  708. 
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their  newspaper  adected  as  one  of  the  ofQcisI 
newspapers  of  the  oounty  under  the  proTisioia 
of  section  807  of  the  Code.  The  board  denied 
the  application,  and  selected  the  Gothris 
Times,  a  weekly  newspaper  published  in  the 
county  by  the  defendant.  From  the  decision  the 
plaintiffs  appealed  to  the  district  court.  That 
tribunal  found  in  favor  of  the  plaintiilii  and 
adjudged  the  Gnthrian  to  be  one  of  thecffldal 
papers  of  the  county  for  the  year  named. 
From  that  Judgment  the  defendant  appeals, 

Mr.  E.  W.  Weeks  for  appellant 

Mr,  E.  R.  Sayies,  for  appellee: 

Even  though  the  court  may  have  eirad  In 
overruling  a  motion  for  more  spedf c  state- 
ment, the  error  ia  waived  by  answering  or 
going  to  trial. 

Ooaklep  v.  McCarty,  84  Iowa,  105;  KUne  ▼. 
Kaneae  City,  St.  J.  di  C.  B.  R  Oo,  SO  Iowa, 
666;  Bandolph  v.  Btoon^field,  77  Iowa,  50; 
Mann  v.  Taylor,  78  Iowa,  855. 

The  law  provides  that  the  board  of  saper- 
yisors  shall  select  two  newspapers  publidied 
within  the  county,  having  the  largest  number 
of  bona  fide  yearly  subscribers  within  the 
county.  One  of  the  questions  in  this  case  isaa 
to  what  constitutes  one  a  "yearly  subecriber.** 
In  the  interpretation  of  statutes, language  used 
should  be  given  its  plain  and  ordinary  mean- 
ing, unless  a  different  meaning  waa  evidentlj 
intended  by  the  legislature. 

Equitable  L.  Ins,  Co,  r.  Oleaeon,  66  Iowa. 
47;  Blaekman  v.  Wadmoorth,  06  Iowa,  80; 
WiUiame  v.  Poor,  Id.  4t0. 

Bona  fide  subscrlbera  should  not  be  limited 
to  those  only  who  have  subscribed  by  signing 
the  subscription  list  of  the  publisher,  bat 
should  and  does  include  all  those  who  in  good 
faith  have  directly  or  indirectly  authorized  the 
publisher  of  the  paper  to  enter  their  names 
upon  the  subscription  list  of  said  paper  and 
whose  relations  are  not  by  the  terms  of  the 
contract  to  be  terininated  in  leaa  than  oneyear. 
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RoblsAoiiy  J.,  delivered  the  opinion  of  the 
court: 

The  list  of  tdbscriben  within  the  county 
filed  by  the  plaintiffs  contained  986  names,  of 
which  91  were  stricken  out  by  the  court,  leay- 
ing  895  which  were  counted  as  those  of  bona 
fide  yeariy  subscribers  ^to  the  GuthrUn.  The 
list  filed  by  the  defendant  contained  1,013 
names,  of  which  119  were  stricken  out,  leaving 
898  to  be  counted  for  the  Times,  or  2  less  than 
the  number  counted  for  the  other  paper. 

1.  In  the  district  court  the  defendant  filed  a 
motion  to  require  the  plaintiffs  to  state  more 
particularly  the  manner  in  which  thev  were 
aggrieved  by  the  action  of  the  board  of  super- 
visors,  whidi  was  overruled,  and  of  that  ruling 
the  defendant  complains.  It  is  said  that,  if  the 
ruling  was  erroneous,  the  defendant  waived 
the  error  by  proceeding  to  trial  There  was 
nothing  in  what  he  did  inconsistent  with  his 
right  to  insist  upon  his  exception  to  the  ruling. 
Be  did  not  file  any  subsequent  pleading,  and 
therefore  does  not  come  within  the  rule  of 
Mann  v.  Taylor^  78  Iowa,  857,  and  other  cases 
cited  by  the  appellees.  But  we  do  not  find 
that  the  ruling  was  erroneous.  A  contest  of  this 
kind  is  triable  in  the  first  instance  by  the  board 
of  supervisors  of  the  countv  in  which  it  is  in- 
stituted, and  formal  pleadings  are  not  in  all 
cases  required.  Bunwn  v.  HaisUt  (Iowa)  57 
N.  W.  Kep.  902.  The  issue  should  be  pre- 
sented to  the  board  for  determination,  and, 
when  fraud  is  charged,  it  should  be  alleged  be- 
fore 4he  hearing  is  had  and  the  selecUon  of 
papers  is  made.  Corif  v.  HamilUm,  84  Iowa, 
697.  The  Jurisdiction  of  the  district  court  is 
appellate;  and  it  should  try  and  decide  the  case 
made  before  the  board  of  supervisors.  With- 
out deciding  that  pleadings  may  not  be  re- 
quired by  the  district  court  in  any  case,  we 
reach  the  conclusion  that  there  was  no  error  in 
not  requiring  them  in  this  one. 

2.  Tne  chief  contention  on  this  appeal  is 
based  upon  the  action  of  the  district  court  in 
striking  from  the  Times  list  86  names  which 
were  furnished  to  the  defendant  under  an 
agreement  made  with  one  W.  H.  Stiles,  but 
which  the  court  found  were  not  names  of  bona 
fide  yearly  subscribers.  The  facts  in  regard 
to  them  are  substantially  as  follows:  In  De- 
cember, 1892,  the  defeodant  and  Stiles  entered 
into  an  agreement  In  writing,  a  copy  of  which 
is  as  follows:  "This  article  of  agreement, 
made  and  entered  into  by  and  between  H.  W. 
Stoy  of  the  first  part  and  W.  H.  Stiles  of  the 
second  part,  all  of  Guthrie  county,  Iowa,  wit- 
nesseth:  That,  for  and  in  consideration  of  the 
sum  of  $25  and  other  valuable  consideration, 
the  party  of  the  first  part  hereby  agrees  to 
fumCsh  party  of  the  second  part  50  copies  of 
the  Guthrie  Times  for  one  year,  from  and  in- 
eluding  YoL  10,  No.  20.  to  be  sent  to  such 
persons  in  Guthrie  county,  Iowa,  as  party  of 
the  second  part  shall  direct;  also  to  furnish 
party  of  the  second  part  one  column  of  adver- 
tising in  said  paper  for  same  time  as  above 
8tatc3,  partv  or  the  second  part  to  have  the 
privilege  of  changing  the  said  column  at  such 
time  and  in  such  manner  as  he  may  direct. 
Bald  advertisement  shall  occupy  the  first  col- 
umn or  the  upper  half  of  the  first  two  columns 
of  the  first  page  of  the  said  Guthrie  Times. 
Dated  this  27th  day  of  December,  1892.    H. 
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W.  Stoy.  W.  H.  Stiles.''  After  that  agree- 
ment  was  made.  Stiles  handed  to  the  defend- 
ant a  list  which  contained  the  names  of  44 
persons,  who  appear  to  have  been  residents  of 
Guthrie  county.  The  [names  were  placed  on 
the  Tiihes  sumcription  list,  and  a  copy  of  the 
paper  was  sent  to  each  of  the  persons  thus  des- 
iimated,  before  the  meeting  of  the  board  in 
January.  Stiles  then  sent  to  each  of  them  a 
communication  of  which  the  following  is  a 
copy,  omittiog  the  name  of  the  person  ad- 
dressed: ''Guthrie  Center,  Iowa,  Dec.  27, 1892. 
Dear  Sir:  Upon  retiring  from  the  office  of 
county  attorney,  I  have  established  a  real-es- 
tate qfflce  in  connection  with  my  other  busi- 
ness. Knowing  the  value  of  a  kind  word  from' 
personal  friends  when  occasion  offers,  I  have 
taken  the  liberty  to  address  you  as  such  friend, 
hoping  you  may  be  able  to  throw  some  busi- 
ness in  my  way.  As  I  do  not  feel  like  asking 
something  for  nothing,  I  have  made  arrange- 
ments with  the  publisher  of  the  Guthrie  Times 
to  furnish  a  paid-up  subscription  to  the  Times 
for  one  year  as  a  partial  consideration  for  any 
aid  you  may  extend  in  mv  behalf  among  your 
neighbors.  You  will  fina  inclotod  a  receipt  in 
full  for  one  year  to  the  Times.  You  will  find 
my  column  advertised  in  the  paper.  Respect- 
fully, etc.,  Wm.  H.  Stiles."  with  each  com- 
munication was  sent  a  receipt  which,  omitting 
name  of  beneficiary, was  in  the  following  form: 
"Guthrie  Center.  Iowa,  Dec,  27,  1892.  Re- 
ceived from  W.  H.  Stiles,  for ,  one  and 

no-100  dollars  for  subscription  to  the  Times 
from  VoL  10.  No.  20.  to  YoL  11,  Na  20,  year 
ending  January  1, 1894.  H.  W.  Stoy."  The 
names  of  the  persons  to  whom  these  instru- 
ments were  sent  were  duly  inserted  in  them. 
We  do  not  find  that  there  was  anything  illegal 
or  unwarranted  in  the  transaction  considered 
by  itself.  It  appears  to  have  been  a  iM^timate 
effort  on  the  part  of  Stiles  to  increase  his  busi- 
ness, and  the  defendant  had  the  undoubted 
right  to  be  a  party  to  it.  The  question  to  de- 
termine, however,  is  whether  the  persons 
whose  names  were  placed  on  the  Times  list  by 
virtue  of  that  transaction,  without  any  ratifica- 
tion on  their  part  of  what  was  done,  thereby 
became  bona  fide  sub6crit)ers  for  the  paper. 
Section  807  of  the  Code,  as  amended  (Mo- 
Clain's  Code,  g  428),  requires  the  board  of  su- 
pervisors of  each  county,  at  the  January  ses- 
sion of  every  year,  to  select  two  newspapers 
published  within  the  county,  having  the  largest 
number  of  bona  fide  yearly  subscrioers  within 
the  county,  to  be  ttie  official  papers  of  the  coun- 
ty for  that  year.  The  reason  for  selecting  the 
papers  having  the  largest  number  of  subscribers 
IS  to  secure  as  large  a  general  droulaUon  of  the 
official  publications  of  the  county  among  its 
citizens  as  practicable  in  two  newspapers.  It 
is  therefore  provided  that  the  persons  to  whom 
the  papers  are  sent  shall  be  subscribers  in  good 
faith  for  a  year  at  least,  and  not  persons  to 
whom  the  papers  are  sent  temporarily  for  the 
purpose  of  increasing  their  circulation.  The 
primary  meaning  of  the  word  "subscriber"  is 
to  write  underneath,  as  one's  name;  but  it  also 
means  to  give  consent  to  something  written,  to 
assent,  to  agree;  and  a  subscriber  Is  defined  to 
be:  "(1)  One  who  subscribes;  one  who  con- 
tributes to  an  undertaking  bv  subscribing.  (2) 
One  who  entera  his  name  for  a  paper,  book, 
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map  or  the  like."  Webster,  Int  Diet  To 
become  a  subecriber  to  a  newspaper  includes 
some  Toluntary  act  on  the  part  of  the  sub- 
scriber, or  something  which  ib  in  effect  an  as- 
sent by  him  to  the  use  of  his  name  as  a  sub- 
scriber. A  person  to  whom  a  paper  is  sent 
without  his  knowled^  or  consent,  either  ex- 
pressed or  implied,  is  not  a  "subscriber" 
within  the  meaninf?  of  the  statute.  Of  the  44 
persons  whose  names  were  furnished  to  the  de- 
fendant by  Stiles,  but  few  are  shown  to  have 
approved  the  sending  of  the  paper  to  them, 
and  it  is  not  certain  that  any  bad  done  so  when 
the  board  of  supervisors  was  required  to  make 
a  selection  of  newspapers,  while  some  refused 
to  receive  it.  We  are  of  the  opinion  that  the 
diatrict  court  was  fully  authorized  by  the  evi- 


dence to  strike  from  the  list  of  ihe  Times  the 
names  in  question. 

8.  Complaint  is  made  of  the  action  of  the 
court  in  refusing  to  permit  the  defendant  to 
amend  his  list  by  adding  thereto  the  name  of  a 
subscriber  which  had  been  omitted.  We  think 
the  ruling  was  correct  The  district  court  was 
required  to  tir  the  case  on  the  lists  as  de- 
posited with  the  county  auditor,  and  the  pro- 
posed amendment  was  not  allowable.  But.  if 
this  were  not  true,  the  error  would  have  been 
without  prejudice,  as  the  addition  of  the  name 
to  the  Times  list  would  not  have  changed  the 
result 

We  do  not  find  any  error  in  proceedings  of 
the  district  court,  and  tAe  judgment  u  qf- 
firmed. 
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*1.  A  eontraet  of  plaintiff  with  defbnd- 
ant's  employer,  ffuaranteelog  his  fidelity  as 
employee,— oonstraed. 

8.  This  contract  of  ffoaranty  haTlnfif 
been  executed  at  defendant's  reqneet* 

bis  obUffaiioQ  to  indemnify  tbe  plaintiff  is  ooex- 
tensiye  with  the  obligation  of  the  latter  to  lo» 
demnify  the  employer;  and  any  provisions  in  the 
eontraot  between  tbe  plaintiff  and  the  employer 
as  to  proof  of  liablUty,  which  were  binding  on  the 
plaintiff  in  favor  of  tbe  employer,  are  equally 
binding  on  the  defendant  in  favor  of  the  plaintiff. 

8«  A  stlpnlation  between  plaintiff  and 
defbndanty  that  the  voucher  or  other  evidence 
of  payment  by  the  plaintiff  to  the  employer 
should  be  conclusive  evidence  aflralnst  the  de- 
fendant as  to  the  fact  and  extent  of  his  liability 
to  the  plaintlff,~J9(S(d  yoid  as  against  public  pol- 
icy in  so  far  as  it  made  such  voucher  or  other 
evidence  of  payment  conclusive  evidence. 

4.  Held,  also*  that  the  oomplaint  stated 
a  canee  of  aetlon. 

(December  18«  IBOB.) 

APPEAL  hy  plaintiff  from  an  order  of  the 
District  Court  for  Polk  County  sustaining 
a  demurrer  to  the  complaint  in  an  action 
brought  to  recover  of  defendant  the  amount 
which  plaintiff  as  surety  upon  his  bond  had 
been  compelled  to  pay  because  of  a  shortage 
in  his  accounts.    Bevened, 

The  facts  are  stated  in  the  opinion. 

JUestra.  Van  Foeeen,  Frost,  A  Brown, 
for  appellant: 

The  onl^  way  to  reconcile  the  seeming  con- 
fusion ansing  from  the  use  of  the  terms 
••surety"  and  "guarantor"  is  to  consider  sure- 
tyship aa  a  generic  word  embracing  all  cases 

^Headnotes  by  HixoBaLts  J. 

NoTB.— The  above  case  is  believed  to  decide  some 
questions  of  guaranty  insurance  for  the  fltst  time. 
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in  which  one  person  is  primarily  liable  and  an- 
other person  is  secondarily  liable,  and  where 
the  person  secondarily  liable  has  a  remedy  orer 
against  the  person  primarily  liable. 

Guaranty,  on  the  other  hand,  may  be  prop- 
erly embraced  within  the  definition  of  surety- 
ship as  just  defined,  and  is  in  itself  a  much  nar- 
rower expression,  heinff  applicable  solely  to 
express  or  special  promises  to  answer  for  the 
debt,  default,  or  mtsoarrifure  of  another.  *^ 

Wemilandt  y.  8ohre,  87  Minn.  182;  OaOagher 
▼.  IfMoU,  60  N.  Y.  488. 

Under  the  implied  promise,  as  against  his 
principal,  the  guarantor  is  limited  absolutely  to 
the  amount  paid  under  a  le^al  obligation  so  to 
do, — ^the  basis  of  such  legal  obligation  being  the 
contract  between  the  guarantor  and  the  party 
in  whose  fayor  the  guaranty  was  executed. 

On  the  other  hand*  under  an  express  promise 
of  indemnity,  the  amount  which  the  guarantor 
may  recover  from  his  principal  is  governed  ex- 
clusively by  the  written  contract  of  indemnity, 
and  may  be  either  greater  or  less  in  amount 
than  that  which  might  be  recovered  in  an  ac- 
tion on  an  implied  promise. 

The  legal  consideration  of  the  contract  of 
suretyship  is  to  be  found  in  the  service  rendered 
to  the  principal,  and  if  the  contract  be  yalid 
the  law  looks  only  to  the  presumed  beneficence 
of  tbe  surety  as  the  cause  of  his  obligation. 

Union  Bank  y.  Beattv,  10  La.  Ann.  878. 

A  surety  must  be  under  a  legal  obligation  to 
pay,  and  haye  paid,  some  mone^r,  before  lie 
can  maintain  an  action  at  law  against  his  prin- 
cipal. 

Brandt,  Suretyship  ft  Guaranty,  %  176;  IHffou 
y.  F^eneh,  1  Wash.  G.  C.  278;  Forest  y.  Shoree, 
11  La.  416:  HoUinAee  y.  JSiiehey,  49  Ind.  262; 
2  Estee,  PI.  g  1859;  Mauri  y.  ffeferman,  19 
Johns.  58;  Bachelor  y.  Planter^  Nat.  Bank,  78 
Ky.  488;  Chambers  y.  MeDotoeU,  4  Oa.  182. 

Judgments  against  the  sureties  are  concluslre 
in  actions  by  the  sureties  against  their  prin- 
cipals. 

Snidery.  GreatJiouee,  16  Ark.  72,  63  Am. 
Dec.  54;  Chipman  v.  Fambro,  Id.  291;  Bitte  ▼, 
Fugaie,  41  Mo.  405;  Thamat  v.  BubbeU,  15  N. 
Y.  405,  69  Am.  Dec.  619;  Bare  y.  Grant,  77 
N.  0.  204. 
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Fay  ▼.  Amu,  44  Barb.  887,  held  tbat  In  an 
action  by  a  sheriff  upon  a  bond  given  bT  a 
depaty  sheriff  to  indemnify  the  sheriff  against 
bis  acts  or  commissions  as  such  deputy,  the 
•arety  in  such  bond  was  held  by  a  Judgment 
against  his  principal,  althougb  no  notm  of 
such  suit  was  ^iven  to  the  surety. 

If  the  principal  expressly  waives  failure  of 
consideration,  the  effect  of  this  is  to  admit  the 
validity  of  the  contract  and  to  preclude  the 
sureties  from  availing  themselves  of  any  such 
defense. 

DUUngham  ▼.  Jenkini,  7  Smedes  A  M.  479, 

Plaintiff's  act  in  becoming  guarantor  for  de- 
fendant herein,  having  been  done  at  the  tatter's 
request,  gave  rise,  in  the  absence  of  any  writ- 
ten agreement,  to  an  implied  agreement  on  the 
part  of  the  defendant  to  reimburse  plaintiff  for 
all  losses  incurred  by  reason  of  such  guar^ 
antv. 

Brandt.  Suretyship  Sb  Guaranty,  §  176; 
Taumaint  y.  MarUnnant,  2  T.  R  100;  WhiU 
V.  Walker,  81  HI.  422. 

An  elementary  principle  of  all  contracts  is 
modus  ei  conveniio  vineunt  legem. 

Broom,  Legal  Maxims,  p.  ^;  OoU  v.  Oandy, 
28  L.  J.  Q.  B.  8. 

Any  one  may  at  his  plessure  renounce  the 
beneut  of  contractual  rights  when  they  are  in- 
troduced entirely  in  bis  own  favor. 

Broom,  Legal  Maxims,  p.  628. 

Bonds  given  to  indiflduals  or  private  corpo- 
rations are  subjects  of  private  contract,  by 
which  the  parties  may  bind  themselves  to  any 
extent  or  in  any  manner  not  violative  of  pub- 
lic policy  or  positive  statute. 

Hubert  V.  Mendheim,  64  Cal.  218:  Otm,  v. 
Perry,  155  Mass.  117.  14  L.  R  A.  826;  Banuey 
y.  PeopU,  143  111.  880.  17  L.  R  A.  858. 

The  only  eround  on  which  the  clause  In  the 
contract  of  indemnity  can  by  any  possibility 
be  held  invalid  is  that  of  public  policy. 

Public  policy  has  been  defined  (19  Am.  Ss 
£ng.  £nc.  Law,  p.  566)  to  be  that  principle  of 
the  law  which  holds  that  no  one  can  lawfully 
do  that  which  has  a  tendency  to  be  injurious 
to  the  public  or  the  public  good. 

Where  no  principle  of  public  policy  is  vio- 
latedy  parties  are  at  liberty  to  forego  the  pro- 
tection of  the  law. 

Sedgw.  Stat,  ft  Const  L.  pp.  86-88:  Im  y. 
TiUatson,  24  Wend.  887.  85  Am.  Dec.  624;  JP^ 
pU  V.  Murraff,  5  Hill,  468;  Baker  v.  Braman, 

6  Hill,  47. 40  Am.  Dec.  887;  James  v.  Eendree, 
84  Ala.  488;  Richmond  v.  Dubuque  db  8.  0.  B. 
Oo.  26  Iowa,  191;'Ediogg  v.  Larkin,  8  Pinney, 
128,  8  Chand.  188,  56  Am.  Dec.  164;  Biehard- 
m>n  V.  MeUieh,  2  Bing.  229;  Bareone  v.  Traek, 

7  Gray,  478,  66  Am.  Dec.  502. 

As  example  of  cases  where  the  law  has  per- 
mitted parties  to  waive  by  contract  their  legal 
rights,— 

See  Tanner  v.  Smart,  6  Barn.  A  0.  608; 
JUanbiry.  Scott,  2  Smith,  Lead.  Cas.  454;  2f&- 
pean  v.  Doe,  Id.  718,  note:  AUen  v.  Webeter, 
15  Wend.  289;  Diekson  v.  Green,  24  Miss.  618; 
Hixon  Y.Careo,  28  Miss.  481;  Suffgr,  Thrasher, 
80  Miss.  185:  Barrett  v.  Garden,  65  Yt  481; 
Griffiths  Y.Earl  Dudley,  L.  R  9  Q.  B.  Dlv.  857: 
Western  dbA.  B,  Oo.  v.  Bishop,  50  Gku  465: 
Western  d  A.  B,  Oo.^,  Strang,  52  Oa.  461; 
OaOoway  v.  Weetern  dk  A.  B,  Co.  57  Ga.  512; 
Phyfe  V.  Eimer,  45  N.  Y.  102;  KimbaU  v.  Mua- 
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ger,  %  Hill,  864;  Fiero  v.  Bepnolds,  20  Barb. 
275;  €Me  v.  Western  U.  Teleg.  Co.  88  Minn. 
227;  Utiea  Ins.  Oo.  v.  BUoodgood,  4  Wend.  652; 
AnaeoUa  Tribe  No.  li,  L  0.  of  R  M.  v.  Mur- 
baeh,  18  Md.  91.  71  Am.  Dec.  625;  Osceola 
Tribe  No.  11, 1.  0.  of  B.  M.  v.  Sc/midt,  57 
Md.  105;  Blaek  ds  White-Smit/i's  Soe.  v.  Van- 
dyke,  2  Whart  812. 

The  provision  of  the  contract  of  indemnity 
making  vouchers  showing  payment  of  loss 
conclusive  evidence  of  the  fact  and  extent  of 
defendant's  liability  to  plaintiff  is  valid. 

First,  such  a  provision  is  valid  as  an  en- 
largement of  contractual  rights  under  the  coo- 
tract  of  suretyship  existing  between  plaintiff 
and  defendant. 

Second,  it  is  valid  as  constituting  a  rule  of 
evidence  agreed  upon  between  the  parties  to 
govern  any  and  all  controversies  between 
themselves  arising  under  the  contract  of  surety- 
ship. 

Bandel  v.  Chesapeake  d  D.  Canal  Oo.  1  Harr, 
(Del.)  275; AL  Paul  d  N.  P.B.O0.  ^.Bradbury 
42  Minn.  222;  Leighton  v.  Grant,  20  Mion 
845;  TuUis  v.  Jaeson  [1892]  8  Oh.  441;  KM 
berg  v.  United  States,  97U  S.  898, 24  L.  ed.  1 106 
Siseeney  v.  United  States,  109  U.  S.  618, 27  L 
ed.  1058;  Chicago,  S.  F.  d  0.  B.  Oo.  v.  Price 
188  U.  8.  191,  84  L.  ed.  918;  Home  Ins.  Oo.  y 
Morse,  87  U.  S.  20  Wall.  445,  22  L.  ed.  865 
Stephenson  v.  Piseataqua  F.  d  M.  Ins.  Oo.  54 
Me.  70;  Sugg  v.  Thrasher,  80  Miss.  185:  Den 
ver  dif.  0.  Oonstr.  Oo.  v.  Stout,  8  Colo.  61 
SneU  V.  Brown,  71  Dl.  188;  OrumUsh  v.  WU- 
msngton  d  W.  B.  Oo.  5  Del.   270;  Carter  v. 
Carter,  109  Mass.  809;  TarbeU  v.  WhiUng,  5 
N.  H.  65;  Monongahda  Nav.  Oo.  v.  Fenlon,  4 
Watts  ft  8.  205;  Knox  v.  Symmonds,  1  Yes.  Jr. 
869;  Sweet  v.  Morrison,  116  N.  Y.   19;  Seibert 
V.  Minneapolis  d  St.  L.  B.  Oo.  52  Minn.   148, 

20  L.  R  A.  585;  County-Seat  of  Linn  County, 
15  Kan.  600;  Band  v.  Bedlou,  12  M.  Y.  541; 
Howard  v.  Moot,  64  N.  Y.  262;  Oooley,  Const. 
Um.  867;  PBOjOe  v.  Comannon,  ift  N.  Y. 
48;  Larson  v.  Diekey,  89  Neb.  468;  State  v. 
Cunningham,  25  Conn.  195;  Lumsden  v.  Cross, 
10  Wis.  289;  AUen  v.  Armstrong,  16  Iowa, 
508;  Wright  v.  Dunham,  18  Mich.  414;  AhboU 
V.  lAndenbower,  42  Mo.  162;  Forbes  v.  Ealsey, 
26  K.  Y.  58. 

Third,  the  provision  of  the  contract  of  in- 
demnity respecting  the  effect  of  the  voucher  is 
valid  by  way  of  estoppel  in  favor  of  plaintiff 
against  defendant. 

White  V.  Walker,  81  III.  422;  Harris  Y.Brooks, 

21  Pick.  195,  82  Am.  Dec.  254. 

Plaintiff  assumes  a  legal  obligation  of  de- 
fendant to  a  third  party  by  reason  of  certain 
representations  of  defendant  to  it.  Conse- 
quently the  defendant  is  estopped  to  deny  the 
validity  of  such  a  clause  in  the  contract  of  in- 
demnity. 

Bigefow,  Estoppel,  pp.  552,  684;  Jaqua  y. 
Shewalter,  10  Ind.  App.  284;  Ward  v.  Johnson, 
95  HI.  215;  DanieU  v.  Tearney,  102  U.  S.  415. 
26  L.  ed.  lB7;Whitney  Arms  Co.  v.  Barlow,  68 
N.  Y.  62,  20  Am.  Rep.  186;  OaOoway  v.  West- 
ern d  A.  B.  Oo.  57  Qa.  512;  Burgess  v.  Bad- 
ger, 124  m.  288;  Loveman  v.  Taylor,  85  Tenn. 
2:  Probstfleld  v.  disek,  87  Minn.  420;  Jacobs  v. 
Miller,  50  Mich.  119;  Bishop,  Oontr.  g  286, 
notes. 

One  who  has  taken  the  benefits  of  a  con- 
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timet  cannot  lepadiate  theoondiUona  on  which 
it  was  s:lYen. 

Faw&r  ▼.  8ait,  7  Mackey,  570,  7  L.  R  A. 
649;  Eeller  ▼.  Aahfird,  188X1.  8. 610,  88  L.  ed. 
667;  State  ▼.  Arrington.  101  N.  G.  100. 

Admittioff  (aa  doea  the  demurrer)  that  all  of 
the  alleeatioDa  of  thia  complaint  are  trae, 
conld  a  judgment  thereon  he  soatained  in  faror 
of  plaintiff? 

It  could,  (1)  hecauae  of  the  fiduciary  relations 
of  the  parties;  (2)  hecause  the  auhject  matter  of 
the  allegationa  of  the  complaint  relating  to  a 
hreach  of  the  conditiona  of  the  bond  are  pe- 
culiarly within  the  knowledge  of  the  defend- 
ant 

Ordinary  principala  and  auretiee  stand  in  a 
fiduciary  and  confidential  relation,  and  the 
same  principles  apply  to  them  aa  to  other 
parties  austauiing  fldudary  relations  one  to  the 
other. 

1  Story,  Bq.  g  8d8;  HaUilmrt4m  ▼.  Oarier, 
66  Ho.  m;  Central  Nat  Bank  ▼.  (hnnseti- 
eutMut.  L,  Ine.  Oo.  104U.  8.  68,  86  L.  ed. 
600:  BtoU  Y.  Sing,  8  How.  Pr.  208;  Bobine  ▼. 
Eove,  57  OaL  406;  Soeheeter  ▼.  Lecering,  104 
Ind.  568;  Ooggine  ▼.  Flgthe,  118  K.  C.  100;  11- 
linaie  R  Ins.  Oo.  ▼.  Stanton.  57  HI.  854; 
dmUh  ▼•  Oompion^  8  Barn,  ft  Ad.  407;  Ameri- 
can  Bank  ▼.  Adame,  12  Pick.  808;  Bigelow, 
Fr.  p.  186;  Atkine  r.  Withen,  04  N.  C.  580; 
JSTugvenin  ▼.  Baeelif,  2  White  A  Tudor  Lead. 
Oaa.  Bq.  406,  and  notes;  2  Pom.  Eq.  g  056. 

The  burden  of  proof  lies  with  the  auretlea  to 
ahow  that  no  loss  occurred. 

Eank  of  WaeMngton  t.  Bartington,  2  Penr. 
AW.  27. 

The  subject-matter  of  the  allegationa  of  the 
complaint  relating  to  a  breach  of  the  conditions 
of  the  bond  are  peculiarly  within  the  knowl- 
edge of  the  defeodant,  and  therefore,  if  he 
wishes  to  prerent  plaintiff's  recovery,  the  bur- 
den of  proof  ia  on  him  to  gire  eVidence  re- 
apecting  it 

Abbott,  Trial  Brief,  p.  86;  Psople  t.  Can- 
non, 180  N.  T.  46;  Oonein  ▼.  Shoup,  76  SI 
246:  Burtin  ▼.  mn,  28  Y t  152. 

A  failure  on  the  part  of  the  defendant  to  ac- 
count for,  or  deliver  to  his  employer,  all  of  the 
wheat  received  by  him  in  the  course  of  his 
employment,  throws  upon  plaintiff  (and  by  vir- 
tue of  the  terms  of  the  contract  of  indemnity 
likewise  upon  defendant  in  the  present  action) 
the  burden  of  proof  to  show  that  the  failure 
to  account  for  or  to  deliver  the  wheat  waa  due 
to  one  of  the  exceptions  named  in  the  bond. 
Not  being  able  to  do  this,  the  employer  had 
a  lc«al  right  to  recover  of  plaintiff  on  the 
bond,  and  consequently  defendant  is  liable  to 
plaintiff  for  the  amount  of  the  employer'a  re- 
covery against  ^aintiff  therefor. 

Qutridge  v.  Vanatta,  27  Ohio  8t  866;  2 
Cbitty,  PI.  p.  02;  2  Boone,  Code  PL  p.  614; 
Fidd  V.  BMne,  8  Ad.  ft  £1.  00;  Btothgrt  v. 
OoocffeUow,  1  Kev.  A  H.  202;  ConnoU  v.  JPeo- 
pie,  46  HI.  App.  78;  Walker  v.  Patteraon,  86 
Me.  275;  I^Mlding  ▼.  MatUngly,  80  Ey.  88; 
Cofrey  ▼.  Eity,  28  Me.  157;  AUheimer  v.  Hun- 
ter, 56  Ark.  150;  Ladd  v.  Smith  (Ala.)  10  So. 
Rep.  886;  Ohee/er  County  v.  HempkiU,  20  8.  C. 
584;  People  T.  Foeter,  183  111.  406;  Benham  v. 
United  Guarantee  A  Ltfe  Aaeur.  Oo.  L.  R.  1 
Exch.  744;  TowleY. National  Ouardian  Aesur. 
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See,  80  L.  J.  Oh.  000;  Carpenter  r.  BeUeUar 
to  the  Treamiry,  51  L.  J.  P.  01. 

If  the  complaint  aliegea  a  atate  of  fadi 
which  if  proved  to  be  true  would  eatabliah 
fraud  as  a  conclusion  of  law,  it  ia  a  anfBcient 
allegation  of  fraud;  and  the  declaration  in  the 
pleadings  that  such  acta  were  fraudulent  ia  ia 
no  wise  essential  and  necessary  to  pot  the 
question  of  fraud  in  iasue. 

Andrette  v.  King  County,  1  Waah.  46;  JSlPvm- 
ley  V.  Smith,  26  Beav.  671;  Heee  v.  Toung,  69 
Ind.  870;  Parham  ▼.  Randolph,  4  How.  (mm.) 
485,  85  Am.  Dec.  408;  Kerr,  Fraud  ft  Mia- 
take,  g  886. 

If  a  declaration  discloeea  a  atate  of  facta  upon 
which  an  action  may  be  maintained  although 
there  be  no  fraud,  the  plaintiff  ia  not  bound  lo 
prove  it  thoueh  it  be  alleged,  and  may  wcowm 
upon  the  liability  by  the  facta  discloeed. 

People  V.  Bru^,  6  Wend.  454;  Swif^ftn  t. 
Lord  Chdrntford,  5  Hurlst  AN.  800. 

Mr.  HalTor  SWoaersoii  for  reapond* 
ent 

« 

Miiehellf  J.»  delivered  the  opinkm  of  tte 
court: 

The  plaintiff,  a  foreign  corporation,  ia  what 
ia  termed  a  "guaranty  inaurance  company."* 
engaged  in  the  buaineaa  of  guaranteeing  to  em- 
plovera  the  fidelity  of  their  employeea.  Thia 
action  waa  brought  to  recover  money  al- 
leged to  have  been  paid  to  the  Bed  River  B]e> 
vator  Oompany,  defendant'a  employer,  upon  n 
bond  by  which  the  plaintiff  obligated  Itaetf  U^ 
make  good  and  reimburse  to  the  elevator  com* 
pany  auch  pecuniary  loss  aa  it  might  aoatain 
by  reason  of  the  infidelity  of  the  defendant  an 
its  receiving  agent  in  one  of  ita  ftrain  elevators. 
The  appealis  from  an  order  sustainina  a  de> 
murrer  to  the  complaint  on  the  groundthat  H 
did  not  state  facta  constituting  a  cause  of  ac- 
tion. 

The  material  conditiona  of  the  bond,  whida 
ia  set  out  in  the  complaint,  are  as  followa: 
"The  aforesaid  company  [the  plaintiff]  ahall, 
.  .  .  aubject  to  the  conditiona  and  provi* 
aiona  herein  contained,  ...  .  make  good, 
and  reimburse  to  the  said  employer  auch  pecu- 
niary loss  as  may  be  auatained  by  the  employer 
by  reason  of  fraud  or  dishones^  of  any  of  the 
employeea  [of  which  defendant  waa  one] 
named  upon  said  schedule,  as  hereinafter  pro- 
vided, in  connection  with  hia  dutiea  aa  reoeif^ 
ing  agent  or  hover:  .  .  .  Provided  thai 
the  companv  shall  be  liable  only  for  the  acta  of 
fraud  or  disnoneaty  on  the  part  of  the  peraona 
mentioned  in  the  acbedule,  who  act  as  reodT- 
ing  agents,  for  ahortagea  in  their  grain  any 
counts,  aa  followa,  tie.:  There  ahaU  he  de> 
ducfed  from  the  total  amount  of  grain  and 
dockage  received  by  the  receiving  lu^ent  at  aaid 
elevator  or  elevators  screenings  and  dirt  from 
such  grain  aa  has  been  cleaned  at  aaid  elevator 
or  elevators,  together  with  the  amounta  of  ahjp 
menta,  baaed  upon  weights  of  grain  and  dock- 
age at  terminals;  and  if  the  result  ahowa  a 
deficit,  and  the  ahortage  ia  not  cauaed  by  tha 
various  exceptions  agreed  to,  thia  proof  A  loaa 
will  be  accepted  aa  binding  on  the  part  of  tha 
company.  In  case  where  screeninaa  and  dirt 
are  burned  at  an  elevator,  they  shall  be  weighed 
before  being  burned,  and  the  weight  reported 
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daUy  to  the  employer:  ProTided  that  the  oom- 
p«nT  Bball  not  be  liable  for  the  grading  of 
graui»  loM  by  heating,  drying,  or  leakage  of 
can»  or  other  damage,  shortages  caused  by  de- 
fective, weighing  apparatus  or  appliances,  or 
for  shortages  in  any  elevator  or  elevators  caused 
by  the  faflbre  of  any  of  the  parties  mentioned 
in  said  schedule  to  take  dockage  enous^h  to 
make  good  their  weights  for  grun  checks  is- 
sued, as  Uie  employer  hereby  assumes  the  risks 
of  its  superintendents,  traveling  men,  and  oflEL- 
oers  in  giving  instructions  to  its  reoeiviog 
agents  as  to  the  amount  necessary  to  take  to 
make  good  the  amount  of  dockage  at  terminal 
points,  and  the  action  of  receiving  agents  in 
ts^ing  dockage,  the  loss  by  cleaning  grain,  and 
the  ordinary  shrinkage  arising  from  dust  in 
handling  of  said  grain  in  elevators.  And  it  is 
furth^  agreed  that  the  company  shall  not  be 
liable  for  errors  or  carelessness  in  weighinir  of 
grain,  nor  for  thefts  of  grain  by  persons  other 
Uian  those  covered  by  this  bond,  nor  for  rob- 
bery or  itheftt  of  money  from  the  persons  so 
covered,  where  proofs  of  such  errors,  carelels- 
ness,  thefts,  or  robbery  are  conclusive,  as  neg- 
ligence is  not  covered  by  this  bond." 

The  complaint  alleges  that  defendant,  in 
consideration  of  plaintiff's  becoming  a  guaran- 
tor for  him  by  executing  this  bond,  agreed  to 
indemnify  it  against  any  losses,  damages,  or 
expenses  it  might  sustain  or  become  liable  for 
in  consequence  of  executing  the  bond;  also 
that  this  bond  was  in  the  form  requested  by 
the  defendant;  also  that  defendant  further 
agreed  **to  admit  the  voucher  or  other  proper 
evidence  of  such  payment  by  plaintiff  as  con- 
clusive evidence  against  himself  as  to  the  fact 
and  extent  of  his  liability  to  the  plaintiff."  It 
is  farther  alleged  that  defendant,  within  the 
scope  of  his  employment  as  receiving  agent  of 
plaintiff,  issued  tickets  for,  received,  and  took 
in,  at  one  of  the  elevator  company's  elevators, 
a  certain  number  of  bushels  of  wheat  and  dock- 
age, but,  of  the  Same,  only  delivered  to  the 
elevator  company  a  certain  less  number  of 
bushels  at  the  termination  of  his  employment; 
leaving  nearly  1,000  bushels  which  he  never 
delivered,  although  requested  to  do  so.  The 
complaint  then  states  specifically  the  manner 
in  wnich  this  shortage  was  ascertained  and 
made  to  appear,  which  was  the  exact  manner 
provided  for  in  the  bond.  It  then  negatives 
speciflcally  that  this  shortage  was  caused  by 
any  of  the  exceptions  namM  in  the  bond,  it 
is  then  alleged  that  the  elevator  company  pre- 
sented its  claim  for  this  shortage  to  the  plain- 
tiff; that  the  latter  was  compeued  to  pay  the 
same,  and  now  holds  the  elevator's  voucher 
for  the  same,  but  that  defendant  refuses  to  in- 
demnify the  plaintiff  for  the  monev  thus  paid 
out  in  his  behalf.  Counsel  for  plaintiff  asks 
us  to  pass  upon  numerous  questions  touching 
the  oonstmction  of  this  bond;  but  as  it  is  a 
novel  contract  and  its  provisions  prolix,  some- 
what obecure,  and  sometimes  apparently  con- 
tradictory, we  deem  it  unwise,  upon  a  demur- 
rer, to  decide  much  except  what  is  necessair 
to  determine  whether  a  cause  of  action  is  stated. 
Hence  we  shall  confine  ourselves  mainly  to 
the  specific  objections  made  by  defendant's 
counsel  to  the  sul&dency  of  the  complaint. 

1.  The  first  objection  urged  against  the  com- 
plaint is  that  it  does  not  aUi^  that  the  jdafai- 
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tiff  had  a  license  to  do  an  insurance  business 
in  this  state,  as  required  by  Gen.  Stat.  1804^ 
S  8881.  Notwithstanding  that  there  would 
seem  to  be  some  decisions  holding  otherwise, 
we  are  of  opinion  that  the  case  is  one  where 
the  maxim,  **  Omnia  HU  acta  prcuumuniur,"  Is 
applicable.  Noncompliance  with  the  laws  of 
this  state  will  not  be  presumed,  but,  if  it  exists, 
must  be  set  up  in  defense.  WiUiam$  v.  Cheney^ 
8  Gray,  815. 

2.  The  second  point  urged  is  that  a  contract 
guaranteeing  the  nones^  of  employees  is  void 
as  being  against  public  policy;  that  It  is  the 
duty  or  all  employers  dealing  with  the  general 
putSlic  to  employ  nonest  agents;  that  the  effect 
of  such  a  contract  as  set  out  in  the  complaint 
is  to  make  it  a  matter  of  indifference  to  an  ele- 
vator company  whether  it  employs  honest  or 
dishonest  agents  to  deal  with  the  patrons  of  the 
elevator.  There  is  nothing  whatever  in  this 
objection.  The  same  principle  is  involved  in 
every  bond  exacted  from  a  public  officer  or  a 
private  agent  as  security  for  the  faithful  per> 
formance  of  his  duties.  And  it  is  wholly  im- 
material whether  the  guarantor  is  a  private 
person  or  an  incorporated  guaranty  insurance 
company.  The  advantages  of  the  latter  over 
Uie  former  mode  of  suretyship,  If  properly 
conducted,  are  very  apparent.  3  l&y,  Ins. 
8  Ml. 

8.  The  third  objection  is  that  the  stipulation 
between  the  plaintiff  and  defendant  that  the 
voucher,  or  other  evidence  of  payment  by 
plaintiff  to  the  elevator  company,  should  be 
conclusive  evidence  against  the  defendant  as  to 
the  fact  and  extent  of  his  liability  to  the  plain- 
tiff, is  void  as  being  against  public  policy. 
This  question  is  not  really  involved  in  this  ap- 
peal, but,  as  it  is  one  which  will  necessarily 
arise  at  the  very  threshold  of  the  trial  of  the 
action,  it  may  properly  be  considered  now. 
The  right  of  a  party  to  waive  the  protection  of 
the  law  is  subject  to  the  control  of  public  pol- 
icy, which  cannot  be  set  aside  or  contravened 
by  any  arrangement  or  a^eement  of  the  par- 
ties, however  expressed.  Thus,  an  agreement 
to  waive  the  defense  of  usury  is  void.  8o, 
also,  according  to  the  weight  of  authority,  is 
an  agreement,  made  at  the  time  of  contracting 
a  debt,  to  waive  the  prospective  right  of  ex* 
emption.  The  agreement  under  consideration 
is  more  than  a  mere  enlargement  of  contractual 
rights,  or  the  establishment  of  a  rule  of  evi- 
dence. It  provides  that  the  plaintiff  may,  by 
his  own  €X  parte  acts,  conclusively  establish 
and  determine  the  existence  of  his  own  cause 
of  action.  In  short,  he  is  made  the  supreme 
judee  of  his  own  case.  The  case  is  not  at  all 
analogous  to  the  common  provisions  in  build- 
ing and  construction  contracts,  by  which  the 
determination  of  some  third  person,  such  as 
the  architect  or  engineer,  as  to  the  amount  or 
character  of  the  work,  is  made  conclusive  be- 
tween, the  parties,  in  the  absence  of  fraud  or 
mistake.  l^or  is  it  at  all  analogous  to  a  pro- 
vision in  an  executory  contract  for  the  sale  or 
manufacture  of  an  article  to  the  satisfaction  of 
the  buyer,  where,  if  the  article  is  declined,  the 
parties  are,  in  contemplation  of  law,  left  ^n 
tiatu  quo.  In  the  present  case  the  attempt  is 
to  provide  that,  after  the  alleged  cause  of  ac- 
tion has  accrued,  the  plaintiff  shall  be  tb# 
sole  and  oondusive  judge  of  both  itaezlstenoe 
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ftttd  extent.  Such  an  agreement  is  clearly 
Agatosl  public  policy.  If  the  provision  had 
been  that  the  Toucher,  or  other  evidence  of 

Sayment,  should  be  merely  prima  facie  evi- 
ence  of  the  fact  and  extent  of  defendant's 
liability, — thus  merely  shiftinf?  the  burden  of 
proof,  out  leayiog  the  defendant  at  liberty  to 
rebut  this  prima  facie  evidence, — althoueh 
even  then  a  somewhat  drastic  provision,  we  do 
not  think  that  it  could  be  held  to  contravene 
public  policy.  To  that  extent  we  think  this 
provision  is  valid,  but,  in  so  far  as  it  assumes 
to  make  the  voucher  of  payment  by  plaiotiif 
conclusive  of  defendant's  liability,  it  is  void. 

4.  The  fourth  oblection  urged  against  the 
complaint  is  that,  while  the  bond  only  covers 
acts  of  fraud  and  dishonesty,  it  contains  no 
allegation  that  this  shortage  was  caused  l>ytbo 
fraud  or  dishonesty,  of  the  defendant  Who- 
ever drafted  this  bond  used  language  very 
loosely,  and  employed  a  great  many  words  to 
express,  or  else  conceal,  very  few  ideas.  But 
after  taking  it  by  the  four  comers,  and  consid- 
ering all  its  provisions,  our  construction  is  that 
the  plaintiff  was  only  bound  to  make  ffood  and 
reimburse  the  elevator  company  for  loss  sus- 
tained by  reason  of  a  shortage  of  grain  caused 
by  the  actual  fraud  or  dishoneaty  of  the  de- 
fendant. But  the  bond  also  provides  how  the 
existence  and  amount  of  a  shortage  shall  be 
ascertained,  and  that,  when  thus  ascertained, 
it  shall  be  accepted  as  evidence  that  it  was 
caused  l^  the  fraud  and  dishonesty  of  the  de- 
fendant, and  not  by  any  of  the  various  other 
causes,  enumerated  as  exceptions,  for  which 
the  pUdntiflf  was  not  to  be  liable;  in  other 
woros,  Uiat  a  shortage  ascertained  in  the  man- 
ner prescribed  should  be  prima  fade  evidence 
of  its  existence  and  that  it  was  caused  by  de- 
fendant's fraud  or  dishonesty,  thus  casting  the 
burden  upon  the  plaintiff  to  rebut  this  prima 
facie  case  by  proof.  It  is  not  bound  to  do  this 
by  affirmative  evidence  showing  the  particular 
one  of  Uie  causes  enumerated  as  exceptions, 
which  produced  the  shortage,  but  may  do  it 
by  negative  evidence  showing  that  it  was  not 
caused  by  the  fraud  or  dishonesty  of  the  de- 
fendant, and  hence  must  have  been  produced 
by  one  or  more  of  the  excepted  causes.  This 
It  may  do  bv  a  fair  preponderance  of  evidence 
as  to  any  of  the  excepted  causes,  except  errors 
or  carelessness  in  weighing,  and  thefts  by  per- 
sons other  than  those  covered  bv  the  bond,  in 
which  cases  the  proofs  must  be  conclusive. 
The  word  "conclusive,"  in  that  connection,  we 
think,  must  be  construed  as  meaning  so  strong 
as  to  require  a  flndinf  or  verdict  that  the 
shortage  resulted  from  the  cause  alleged.  This 
may  also  be  done  by  negative  or  circumstantial 
evidence.  So  much  for  the  construction  of  the 
bond. 

The  bond  having  been  executed  at  the  re- 
quest of  the  defendant  and  in  the  form  re- 
quested by  him,  it  follows  that  his  obligation 
to  indemnify  the  plaintiff  is  coextensive  with 
that  of  tlie  plaintiff  to  reimburse  the  elevator 
company;  also,  that  any  provisions  in  the 
bona,  as  to  proof  of  liability,  binding  on  the 
plaintiff  in  favor  of  the  elevator  company,  are 
et^ni^^iy  binding  on  the  defendant  in  an  action 
broui^tit  >f7  the  plaintiff  against  him  to  recover 
Indemnity  for  what  it  has  paid  in  his  behalt 
Therefore  it  f<il?<««M  that  the  complaint  alleges 
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facts  which,  under  the  provisions  of  the  bond, 
constitute  a  cause  of  action  against  the  defend- 
ant; that  is,  if  all  the  facts  alleged  are  proved 
on  the  trial,  it  would  follow,  as  a  matter  of 
law,  that  the  plaintiff  would  be  entitled  to  re- 
cover. That  the  facts  alleged  are,  in  one  eense, 
merely  evidentiary  and  may  be  rebutted  bj 
other  evidence,  is  not  material,  inasmuch  aa^ 
by  the  agreement  of  the  parties,  thev  make  oat 
prima  facie  a  cause  of  action,  and  if  not  rebut- 
ted they  conclusively  make  it  out.  Otherwise 
expressed,  under  the  contract  of  the  parties, 
the  facts  alleged  prove  that  the  shortage  was 
caused  by  defenaanf s  fraud  or  dishonea^. 
Under  these  circumstances,  an  express  and  di- 
rect allegation  that  it  was  so  caused  was  un- 
necessary. The  complaint  states  a  oaiite  of 
action. 
Order  revened. 


John  L.  GOULD,  RetpL, 

«. 

GREAT   NORTHERN   RAILWAY  COM- 
PANY, Appt. 


.lOnn.. 
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*!•  The  words  "on  each  side  of 
rOMlflt"  >fl  used  In  Gen.  Stat.  1878,  chap.  84, 1 M 
<Gen.  Btat.  188i,  I  8688),  reUUinir  to  tencAug  rail- 
roads, mean  the  margin  or  border  of  the  entire 
grounds  or  right  of  way* 

8.  Whore  a  ntUroad  oo8 
aji  oaeomeiit  in  lie  rl^t 
log  through  farm  lands,  and  ft  tefosea  or  neg- 
lects  to  build  afenoe  on  the  Une  of  Its  right  of 
way.  or  iostde  suob  line,  the  adjoining  land  owner 
may  maintain  an  aotion  for  damages  sustained 
thereby;  and  it  is  competent  for  soch  land  owner 
to  show  on  the  trial  of  such  aotion,  as  an  elemeBt 
of  damages,  that  be  would  have  the  tegml  right 
to  Join  his  fenoes  with  the  fence  of  the  raHroad 
company,  whether  built  on  or  inside  of  such  Una. 
although  it  is  the  primary  duty  of  sueii  railroad 
eompany  to  build  its  fence  on  the  line,  margin, 
or  edge  of  its  right  of  way, 

8*  Ewideneeoonsldored»and  hOd  aolBolent 
to  Justify  the  verdiot  of  the  Jury. 

<Norember8i.UB8b) 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  Stevens  County  denying 
a  motion  for  new  trial  after  verdict  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  defendant's  refusal  to  comply  vrith  the 
statute  requiring  it  to  fence  iu  track.  Af- 
JhfMd, 

The  facta  are  stated  In  the  opinion. 

Mmn,  M.  D.  Grower  and  C.  WolUnc- 
ton,  for  appellant: 

In  Emm&ns  v.  MinneapolU  d  8i.  L,  B.  Oo. 
85  Minn.  508,  this  court  held  that  the  dUninn- 
tion  of  the  rental  value  of  the  farm,  by  reason 
of  defendant's  railroad  not  lieing  fenced,  was 
a  proper  measure  of  damages,  not  to  be  limited 

*Seadnotes  l>y  Buck,  J,^ 

Note.— For  duty  of  railroad  company  to  fence 
tracks,  see  also  notet  to  State  v.  Chicago,  M.  k  N. 
R.Oo.(WiB.)l:»  L. R.  A.  180;  Perkins  v.  St  LoQli; 
I.  M.  ft&  R.  Co.  (Mo.)  U  L.  R.  A.  486;  Gallagher t. 
New  Tork  *K.  B.  B.  Oo.  (Oonnj  6  L.  B.  A.  Iir. 
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hj  tbe  cost  ot  constmctiDg  aod  maiDtainlDg  a 
fence  and  new  trial  was  eranted. 

In  JVel»n  ▼.  Minnaapotii  A  8L  L.  ROo.Al 
Minn.  181,  this  coart  oefSnes  the  term  **  rental 
▼alue"  to  mean  the  value  of  tbe  use  of  the  land 
for  any  purpose  for  which  it  is  adapted  in  the 
hands  of  a  prudent  and  discreet  occupant,  upon 
a  Judicious  system  of  husbandry. 

In  Finch  ▼.  Mikoavkee  d  8t.  P.  R,  Ch.  iHi 
Hino.  251,  this  court  confirmed  the  rule  that 
the  difference  in  rental  value  might  be  taken  as 
a  basis  for  estimating  damages. 

A.n  that  is  required  of  defendant  is  that  it 
should  fence  lis  railroad,  and  not  that  it  should 
construct  its  fence  as  a  line  fence  or  on  the 
boundsry  line  between  its  right  of  way  and 
tbe  land  of  plaintiff. 

8  Bl.  Com.  209;  Laeke  ▼.  FtrH  Dit,  qf/SH. 
raid  A  P.  R.  Oo.  15  Minn.  850;  Oen.  Stat. 
1874,  chap.  84.  §  54;  QiOam  ▼.  Bioux  City  A 
6t.  P.  R,  Co.  26  Minn.  268;  Smith  v.  Minne- 
apolis dtSt.  L.  R  Co.  87  Minn.  108. 

The  land  of  the  plaintiff  was  not  fenced  save 
about  100  acres  in  one  comer  of  section  2. 

The  necessity  for  herding  therefore  arose, 
not  from  the  absence  of  the  fence  along  tbe 
line  of  defendant's  road,  but  from  the  fsct  that 
plaintiff  had  upon  his  farm,  and  there  were 
also  upon  the  farms  adjoining,  hundreds  ot 
acres  of  unfenced  grain,  into  which  the  cattle 
would  have  strayed  had  they  not  been  herded. 

Mr.  WillUun  0.  Bieknell*  for  respond- 
ent: 

The  term  'Voad"  in  general  does  not  mean 
simply  the  beaten  path.  ''Road"  is  used  to 
designate  the  land  over  which  a  way,  public 
or  private,  is  established. 

8eo  OhoUar-I\>io9i  Min.  Os.  ▼.  Eennec^,  8 
i  Kev.  861,  W  Am.  Dec.  409. 

In  Winona  A  81.  P,  R  Oo.  ▼.  Waldon,  11 
Minn.  515,  88  Am.  Dec  100,  it  was  decided, 
in  ascertaining  the  compensation  to  be  paid  for 
taking  land  for  railroad  purposes,  that  the  cost 
of  constructiQg  fences  along  the  line  of  the 
road  was  not  a  proper  element  of  damage, 
where  tbe  company  Is  under  a  statutory  obli- 
gation to  construct  such  fence. 

The  language  of  this  statute  is  broad  ana 
general  enough  to  co?er  damages  caused  by 
rendering  the  abutting  land  less  vsluable  for 
tbe  purpose  of  raising  or  pasturing  animals 
than  it  would  be  if  the  railroad  were  fenced  at 
required  by  the  statute. 

ihnmons  v.  MinneapoUt  d  St  L.R.  Oo,95 
Minn.  508,  88  Minn.  215. 

Buck*  J.,  delivered  the  opinion  of  tbe 
court: 

This  action  is  brought  to  recover  damages 
arising  from  the  neglect  of  the  defendant  to 
fence  its  railroad  as  required  by  Gen.  Stat. 
1878,  chap.  84  §  54  (Gen.  Stat  1894,  %  2692). 
The  planitiff  owns  two  large  adjacent  stock 
farms  in  Stevens  county;  one  containing  640 
acres  and  the  other  820  acres.  The  defendant's 
road  is  constructed  across  each  of  these  farms, 
for  a  distance  of  about  2  miles,  without  being 
fenced  as  required  by  law.  Bach  farm  is  used 
separately,  and  has  its  own  buildings.  The 
railroad  runs  nearly  through  tbe  center  of  one 
farm,  and  divides  the  other  so  as  to  leave  a 
larger  portion  upon  one  side  than  upon  tbe 
dther.    About  one  half  of  these  farms  is  suit- 
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able  for  raising  stock,  and  the  balance  is  well 
adapted  to  the  raising  of  grain.  The  neglect 
of  the  railroad  company  to  erect  its  fences  on 
each  side  of  ita  road  is  a  plain  violation  of  a 
positive  law.  The  omission  to  erect  these 
fences  renders  these  farms,  to  some  extent,  less 
suitable  for  stock  raising,  and  deprives  the 
plaintiff  from  using  them  with  such  advantage 
and  profit  as  he  otherwise  would.  And  this 
result  would  tend  to  impair  its  rental  value 
and  make  the  farm  less  valuable.  Finch  v. 
MUwaukec  db  8t,  P.  R,  Oo.  46  Minn.  250.  If 
the  verdict  in  this  case  rests  upon  sufficient 
legal  evidence  as  to  tbe  damages  arising  from 
the  impaired  rental  value  and  the  depreciation 
in  the  value  of  the  farm  in  consequence  of  the 
defendant's  neglect  to  fence  ita  road,  we  can- 
not properly  duturb  the  verdict  There  were 
only  three  witnesses,  including  the  plaintiff, 
in  his  behalf,  and  none  on  behalf  of  the  de- 
fendant. The  witness  Brittondall  testified  as 
to  the  amount  of  damages  to  the  premises  by 
reason  of  the  railroad's  not  being  fenced,  but 
added  that  he  also  based  his  opinion  as  to  such 
damages  upon  the  fact  that  the  whole  tract  was 
not  fenced  on  all  sides.  Of  course,  such  evi- 
dence could  not  constitute  the  proper  basis  for 
estimating  the  lecal  measure  of  damsges,  as 
against  the  defendant,  by  reason  of  its  neglect 
to  fence  ita  road.  Whether  there  were  fences  or 
not  on  all  of  the  other  sides  of  the  farm  except 
where  the  railroad  was  bound  to  fence  was 
immaterial,  and  could  not  properly  be  con- 
sidered in  adding  to  or  lessening  the  damages 
to  which  the  defendant  was  liable  by  reason  of 
ita  neglect  to  fence  ita  road  as  re<|uired  by  law. 
None  of  the  evidence  of  this  kind,  however, 
was  objected  to,  and  therefore  no  Question  of 
error  arises  upon  ita  admission.  It  there  was 
no  other  testimony  upon 'the  subject,  it  would 
only  show  that  the  verdict  of  the  jury  is  not 
sustained  by  the  evidence.  It  is  claimed  by  the 
defendant  that  the  testimony  of  the  witness  San- 
den  is  of  the  same  character.  There  is  consid- 
erable doubt  about  this  being  a  fair  construc- 
tion of  his  evidence.  It  can  be  asserted  with 
much  force  that  bis  testimony  related  to  tbe 
fence  which  the  railroad  company  was  bound 
to  build,  and  not  to  fences  upon  other  sides  of 
the  premises.  But,  whichever  view  of  the  tes- 
timony is  correct,  it  is  not  necessarily  material 
in  the  determination  of  this  case.  The  plain- 
tiff did  not  so  testify,  but  did  testify  as  to  the 
impaired  rental  value  of  the  land  by  reason  of 
there  being  no  railroad  fence  there.  His  un- 
coDtredicted  and  unimpeached  testimony  was 
sufllcient  to  sustain  the  verdict  of  tbe  jury  in 
this  respect,  unless  his  further  ezplanraon  of 
the  manner  of  estimating  the  rental  value  of 
the  lands  is  of  such  a  character  as  to  nullify 
his  previous  testimony,  and  make  It,  as  a  whole, 
incompetent  and  insui&cient  as  a  basis  for  esti- 
mating proper  damages.  In  estimating  the 
difference  in  the  rentu  value  with  and  without 
the  fences  being  there,  be  based  it  upon  the 
ground  that  the  fences  would  be  on  each  side 
of  the  track,  75  feet  from  the  center  of  the 
track,  which  would  make  the  fence  on  the  di- 
vision line  between  the  parties.  He  also  testi- 
fied as  follows:  '*I  base  my  estimate  of  tbe 
rental  value  upon  the  proposition  that  I  have  a 
right  to  join  my  fence  to  that  of  the  railroad 
company,  built  directly  upon  the  line  between 
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my  land  and  the  raflroad  lighX  of  way,  to  I  can 
have  the  use  of  the  railroad  fence  on  one  aide.** 
The  atatate  to  which  we  have  above  referred, 
in  regard  to  railroad  companiea  fencing  their 
roads,  reads  as  follows:  "All  raflroad  companiea 
in  this  state  shall  within  six  months  from  and 
after  the  passage  of  this  act  build  or  cause  to 
be  built  good  and  sufficient  cattle-guards  at  all 
wagon  crossines,  and  sood   and^  substantial 
fences  on  each  nde  of  such  road ."  Eviden  tly  the 
witness  based  his  opinion  upon  the  assumption 
that  it  was  the  duty  of  the  railroad  company 
to  build  its  fences  on  the  marein  or  outer 
line  of  its  rlsht  of  way;   that  u,  upon  the 
division  line  between  him  and   the  railroad 
company.    Is  not  this  the  true  construction 
to  be  placed  upon  the  language  of  the  statute? 
In  Webster's  InternationalDictionary  the  word 
"side"  ia  defined  to  be  the  "margin,  edge, 
verge,  or  border  of  a  surface,  the  bounding 
line  of  a  geometrical  figure;  aa,  the  side  of  a 
field,  of  a  square  or  tnanffle,  of  a  river,  of  a 
road."    This  word  "aide"  fi  not  here  used  in  a 
technical  sense,  but  aa  it  is  commonly  and 
properly  understood.    The   meaning  of  the 
words  "on  each  side  of  such  road"  is  that  the 
fence  must  be  built  on  the  margin  or  border 
of  the  entire  railroad  right  of  way,  and  Uiere- 
fore  on  the  division  line  between  such  right  of 
way  and  that  of  the  adjoining  proprietor.   This 
construction  evidently  gi?es  full  force  to  the 
spirit  and  intent  of  thelanguaffe  of  the  statute, 
as  wdl  as  to  the  usual  and  popular  mean 
ing  attached  to  the  words.     While  the   au- 
thorities  are  almost  if   not  quite  universal 
that  the  primary  object  of  the  statute  requir- 
ing railroads  to  fence  their  roads  is  one  of  a 
police  nature,  vet  possibly  it  might  have  been 
the  legislative  intent  that  such  a  fence  would 
also  serve  as  a  partition  or  division  fence,  fl'ob* 
ably  the  railroad  company  could  not,  especially 
when  It  has  onlv  an  easement  in  the  right  of 
way,  be  compelled  to  build  a  partition  fence 
as  such,  yet  it  may  constitute  one;  and  we  think 
that  the  adjoining  landowner  should  share  the 
right  to  Join  fences  with  the  fence  of  the  rail- 
road  company,  whether  such  a  fence  is  denom- 
inated simply  a  "railroad  fence/' or  a  "partition 
fence,"  and  which  incloses  upon  on^  side  the 
land  of  the  adjoining  owner,  and  as  a  matter 
of  legal  right  such  owner  would  have  the  ben- 
efit of  it,  as  a  partition  fence.    This  was  the 
view  taken  of  Uie  statute  of  Illinois  which  re- 
quired the  railroad  company  to  erect  and  main- 
tain fences  on  both  sides  of  its  road.    Peopls 
V.  Ohio  db  M.  B.  Co.  21  111.  App.  28.    And  it 
was  there  held  that  the  words  "on  each  side  of 
the  road"  meant  the  margin  or  border  of  the 
entire  grounds  used  aa  a  roadway.    To  the 
same  effect  are  Wabcah,  St.  L.  A  P,  B,  Oo,  v. 
Zeigier,  106  Dl.  806.  and  Ohio  db  M.  R,  Co, 
V.  FeopU,  121  111.  488.    In  the  latter  case  the 
court  usea  the  following  language:  "Thequea- 
lion  now  is,  whether  a  railroad  company,  in 
oomplyinff  with  the  atatute  in  question,  may 
bulla  a  fence  required  thereby  anywhere  on 
its  right  of  way  except  on  the  line  between  its 
right  of  way  and  the  adjoining  owner's  land, 
or,  what  ia  the  same  thine,  is  the  fence  now 
constructed,  after  notice  ^en,  10  feet  within 
and  upon  its  right  of  wav,  and  that  distance 
from  the  adjoining  owner  s  land,  a  compliance 
with  the  proviaiona  of  the  statute  in  regard  to 
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fencing  railroada?  It  is  thoushtitis  not.  The 
atatute  is  so  plain  in  this  regara,  it  seems  idle  to 
attempt  to  construe  it.  It  makes  it  the  doty  of 
the  company  to  erect  a  fence  on  'both  sidea  of 
the  road,'— that  is,  so  as  to  embrace  the  right 
of  way;  and  so  this  court  haa  held  in  Wabaah^ 
SLL.  ARROo.Y.  Zeigler,l(» 111.  90L  In 
that  case  it  was  decided  a  fence  buflt  2  feet 
inaide  of  the  right  of  way  was  not  constructed 
in  conformity  with  the  statute.  The  suggee- 
tion  that  the  'sides  of  its  road'  may  mean  the 
mere  'track'  upon  which  trains  are  moved  ia 
too  abaurd  to  be  seriously  considered.''  See 
alao  Thornton,  Raihroad  Fences,  ^  186.  Of 
course,  where  there  are  auch  natural  or  physi- 
cal formations  of  the  ground  as  to  make  it  dif* 
flcult  or  impossible  to  comply  with  the  atatute, 
the  company  would  not  be  liable  for  not  fenc- 
ins;  on  the  margin  of  its  right  of  way.  Bat 
where  no  such  obstacles  intervene  the  railroad 
company  ia  bound  to  bufld  ita  fences  on  the 
margin  of  its  right  of  way,  and  the  adjoining 
land  owner  haa  a  right  to  connect  hia  fencea 
with  its  fences  whenever  he  builds  up  to  them. 
Even  if  it  is  not  the  object  of  the  law  to  fur- 
nish the  land  owner  with  a  partition  fence  on 
onesideof  hisland,  yet  its  provisiona  and  re- 
quirements do  embrace  the  protection  of  the 
oittleof  the  owner  of  a  stock  farm  aawellaa 
the  safety  of  travelers  upon  its  raflroad,  or  the 
Uvea  of  Its  employees. 

But  there  is  another  ground  upon  which  the 
order  of  the  trial  court  ahould  be  sustainedL 
There  are  a  long  line  of  cases,  commencing 
with  that  of  Winona  d  St.  P.  B.  Oo.t.  Wal- 
dron,  11  Minn.  515  (Oil.  802),  88  Am.  Dec  lOOt, 
holding,  aa  the  settled  doctrine  of  this  court, 
that  when  a  railroad  company,  whether  as  a 
conditioner  limitation  of  ita  right  to  take  laiid 
for  its  road,  or  as  a  police  regulation,  is  re- 
quired to  fence  its  road,  the  damages  for  the 
taking  of  the  land  should  be  assessed  upon  the 
basis  of  the  construction  of  such  fences  by 
the  railroad  company.  In  this  case  we  must  aa 
sume,  in  the  absence  of  any  proof  to  the  con- 
trary, that  the  railroad  company  has  merely  an 
easement  in  its  right  of  way,  and  that  the  fee 
of  the  land,  subject  to  the  easement,  remains 
in  the  plaintiff.  If  the  railroad  company  bad 
buflt  a  fence  on  the  line  of  its  right  of  way,  the 
plaintiff  would  have  been  entitled  to  Join  his 
fences  to  it  so  as  to  inclose  his  land,  witbont 
having  to  build  another  and  parallel  fence  on 
the  same  side  of  his  land.  Even  if  we  ahould 
concede  that  the  railway  company  is  not  bound 
to  build  its  fence  on  the  line  of  its  right  of 
wav,  it  is  clear  that  it  cannot,  by  buflaing  it 
inside  of  the  line,  upon  its  right  of  way,  de> 

{>rive  the  land  owner  of  the  benefit  of  it  as  a 
ine  fence.  If  the  company  buflds  ita  fence 
inside  of  the  margin  or  edge  of  iu  right  of 
way,  the  land  owner  may  extend  hia  fencea  ao 
aa  to  connect  with  it.  Having  had  hia  dam- 
ages assessed  upon  the  basia  that  it,  and  not  the 
land  owner,  will  bufld  the  fence  between  him 
and  it,  the  railroad  company  cannot  be  heard 
to  sav  that  he  cannot  Join  his  fences  to  ita  fence 
for  the  purpose  of  indoainff  his,land;  and  this 
right  to  thus  connect  hia  fence  is  aa  element 
which  may  be  taken  into  account  in  estimating 
the  value  of  the  use  of  the  land.  Hence  the 
raflroad  company  ahould  do  one  of  two  things, 
— ^bulld  its  fence  on  the  line  of  its  right  of  way. 
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or  if  it  build  on  such  right  of  way,  inside  the 
line,  allow  the  adjoining  land  owner  to  join 
bis  fences  to  the  railroad  company's  fence.  If 
the  railroad  company  desires  an  unobstructed 
use  of  its  entire  right  of  way,  it  can  easily  ac- 
complish this  purpose  by  building  its  fence  on 
the  marffin  thereof,  and  thus  do  away  with 
the  obligation  to  permit  the  adjoininff  land 
owner  to  join  fences  with  its  fence.  It  can- 
not defeat  the  right  of  the  adjoining  land  owner 
to  haye  his  fences  connect  with  its  fence,  by 
refusing  to  build  a  fence  either  on  its  line  or 
inside  of  it,  although,  as  we  haye  stated,  its 
primary  duty  is  to  build  Its  fence  on  the  mar- 
gin of  Its  right  of  way.  Therefore  it  seems  to 
us  that  the  plaintifTs  testimony  in  regard  to 
the  grounds  upon  which  he  based  his  damages 
was  substantially  correct.  It  was  the  legal 
right  of  joining  his  fences  with  the  defend- 
ant's, either  on  the  exact  line,  or  near  to  and 
inside  of  it,  which  he  considered  the  primary 
element  in  estimating  his  damages,  and  the 
matter  of  expense  in  building  a  few  feet  of 
additional  fence  would  be  of  too  little  conse- 
quence to  seriously  affect  the  amount  of  dam- 
ages one  way  or  the  other,  and  certainly  not  to 
the  disadvantage  of  the  defendant's  rights.  It 
was  therefore  properly  submitted  to  the  Jury, 
and,  there  being  no  eyidence  to  the  contrary, 
we  should  not  disturb  the  yerdict.  It  is  a  mat- 
ter of  great  importance  that  railroad  companies 
fence  their  right  of  way,  because  it  inyolyes 
the  safety  of  ue  liyes  of  the  trayeling  public. 


as  well  as  the  interests  of  the  adjoining  land 
owner;  and,  if  they  continually  and  obstinately 
persist  in  defying  the  plain  provisions  of  a  pos- 
itive law,  perhaps  obedience  to  its  require- 
ments will  be  quickened  and  obtained  by  being 
mulcted  in  damaees  in  favor  of  an  injured  land 
owner,  the  rental  value  of  whose  adjoining 
farm  is  thus  impaired  year  after  year.  There 
being  no  prejudicial  errors  in  the  case,  t/u  or- 
der denying  the  meiion  fir  a  net»  tfiiu  i$  af- 
jmnitL 

Mitefaell,  J.. 

I  concur  in  the  result,  but  do  not  wish  to 
commit  myself  to  the  proposition  that  under 
the  statute  a  railroad  company  is  required  to 
build  its  fences  on  the  line  of  its  rigbt  of  way. 
The  determination  of  that  question  S  not  neces- 
sary to  the  decision  of  wis  case,  and  there- 
fore I  place  my  concurrence  upon  the  second 
ground  suggested  in  the  opinion.  A  railroad 
company,  at  least  where  it  has  a  mere  easement 
in  the  land,  cannot,  by  building  its  fence  inside 
of  the  line  of  its  right  of  way,  deprive  the 
owner  of  the  fee  from  joining  his  fences  to 
theirs.  Leaving  part  of  the  right  of  way  out- 
side of  their  fence  amounts  to  TmpUed  author- 
ity to  the  owner  of  the  fee  to  Inclose  that  part 
left  outside  with  his  adjoining  land,  by  coo* 
necting  his  fence  with  the  railrMd  fence. 

Cajtiyt  J.: 

I  concur  with  Judge  Hltehall. 
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^Thaword  '^ielrfl»''inapoUe3rof  lUbln- 
•oranoe  payable  to  the  ^heizs  or  asslims"  of 

^eadnote  by  Lmnmr*  J. 


tbe  asiared  after  his  death,  be  never  havlnt  had 
a  wife  or  child,  is  to  be  construed  as  meanfnir  his 
'  next  of  kin  aooordlnff  to  the  statute  of  distribu- 
tions, whlcb  In  Oeonrla,  when  tbe  decedent  leaves 
no  widow,  is  the  same  as  tbe  statute  of  descent  or 
tnherltanoe.  Although  the  heirs,  as  beoefloiaries 
of  the  poUoj,  are  to  be  ascertained  by  refereoce 
to  the  statute,  they  become  benefloiaries,  and 
take  their  Interest  by  virtue  alone  of  the  con- 
tract in  tiielr  behalf  embraced  in  the  pollov,  and 


Nora— TFfto  art  ^heKml^  tottMn  the  meaning  ef  W 
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Ihe  above  deoWon  In  the  case  of  Bvbbaxd,  P.  ft 
Oo.  v.  TuBBBB  is  fully  sustained  by  the  prior  de- 
elBlons  on  tbe  subject. 

Tbe  person  who  would  take  Intestate  petsooal 
jnroperty  under  the  statutes  will  be  entitled  to  the 
proceeds  of  insurance  payable  to  the  **heir8  at  law** 
of  the  Insured,  and  the  proceeds  will  not  go  to  bis 
estate.  Mullen  v.  Seed,  M  Conn.  MO.  M  L.  R.  A 
mi. 

Tbe  word  **heira,^  designating  those  to  whom  in- 
surance shall  be  paid  in  case  there  is  no  will,  is 
held.  In  Northwestern  Masonic  Aid  Asso.  v.  Jones, 
154  Fa.  80,  to  mean  the  legal  heirs  designated  by  the 
statute  of  distributions  to  tbe  exclusion  of  the  ex- 
ecutor and  creditors  of  the  estate. 

Tbe  word  **heirB**  In  a  oertifloate  of  life  insurance, 
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where  there  Is  no  context  to  explain  It,  means  those 
who  would,  under  the  statutes  of  distributtoo,  be 
entitled  to  the  personal  estate  of  tbe  insured. 
Johnson  v.  Knights  of  Honor,  08  Ark.  ttfi,  8  L.  B, 
A.  788. 

The  phrase  **]ega]  heirs,**  as  used  In  the  by-laws 
of  a  benefit  society  describing  the  person  to  whom 
payment  sball  be  made  If  the  meml>er  has  not  dis- 
posed thereof,  means  next  of  kin,  or  perhaps  in  a 
still  broader  sense  Indndes  dependents  as  well  as 
next  of  kin.  Tlierefore  wben  a  member  left 
neither  widow  nor  child,  his  motber,  who  was  de- 
pendent on  him  at  the  time  of  his  death,  was  held 
entitled  to  the  fund.  Brittony.  Supreme  Ooundl 
ofR.A.tfN.J.Bq.108. 

The  word  **heir8,**  describing  the  beneficiaries  of 
a  policy  of  life  insurance,  is  held  to  mean  tbe  per- 
sons entitled  to  the  surplus  of  pe»*' n '*  #*»tj»»o  n- . 
der  tbe  statute  of  distributions,  who  In  thk  case 
were  the  widow  and  children,  and  tbat  they  were 
entitled  to  the  insurance  In  the  proportion  indi- 
cated by  that  statute.  Leavltt  v.  Dunn,  68  N.  J.  L 
80O. 

The  word  **heirs**  in  the  constitution  of  a  benellt 


as 
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not  in  anyreipect  by  virtue  of  the  statute.  Where- 
fore, on  the  death  of  the  anured  intestate  with- 
out barinff  aasiflrned  the  policy,  they  take  its  pro- 
ceeds as  purohasen,  and  not  as  heirs  or  distrilm- 
tees.  This  bednflr  so,  these  proceeds  are  no  part  of 
the  estate  of  the  assured,  and  are  not  subject  to 
the  claims  of  his  creditors,  unless  by  reason  of 
some  fraud*  actual  or  oonstructlye,  committed 
by  the  assured  upon  their  riflrhts  in  taldny  out  or 
keepinir  up  the  policy,  the  creditors  are  equitably 
entitled  to  follow  and  reclaim  money  Id  vested  in 
the  policy  which  ouarht  to  have  been  used  or  re- 
served for  use  in  satisfying  their  demands. 

(JunelS.lBOL) 

ERROR  to  the  Baperior  Oonrt  for  Ofaatham 
County  to  review  a  judgment  in  favor  of 
defendants  in  a  proceeding  by  the  creditors  of 
Charles  C.  Hard  wick,  deceased,  to  subject  tbe 
proceeds  of  a  policy  of  insuranoe  upon  nis  life 
to  tbe  payment  of  their  claims.  Affirmed, 
Tbe  facta  are  stated  in  the  opinion. 


Mestra,  A.  KinU,  W*  W.  Osborne*  and 
Pope  Barrow  for  plaintiffs  in  error. 

MeMra,  Cabaniss  A  WUUii^haai« 
Sauasy  A  Saassy.  and  Harrleoa  it 
Peoples  for  defendants  in  error. 

Lumpkin*  J.,  delivered  the  opinion  of  the 
court: 

Charles  C.  Hardwick,  in  bis  lifetime,  took 
out  a  policy  of  insurance,  payable  to  his  "heirs 
or  assigns. "  Tbe  contest  in  the  present  case 
was  between  his  creditors  and  his  heirs  at  law, 
who  were  bis  siftter,  two  nieces,  and  a  nephew 
(he  never  having  had  a  wife  or  child),  over  the 
fund  derived  from  this  policy,  which  had  been 
paid  over  by  tbe  company  to  Hard  wick's  ad- 
ministrator. The  policy  was  issued  in  1869. 
Tbe  debts  due  the  contesting  creditors  were 
made  in  1890.  Hardwick  had  never  assigned 
the  policy,  and  died  insolvent.  There  was  no 
evidence  that  he  was  insolvent  when  the  policy 
was  taken  out,  nor  that  any  of  the  premiums 


association  naming  **widowB,  orphans,  and  heirs  or 
devisees**  as  persons  to  be  benefited,  is  not  used 
in  its  restricted  seuae,  but  includes  anyone  to 
whom  the  estate  of  the  deceased  miffbt  pass  by 
operation  of  law.  Lament  v.  Grand  Lodge  Iowa 
L.  of  H.  31  Fed.  Rep.  177. 

In  holdiuir  that  a  policy  of  life  insurance  payable 
to  tbe  heirs  of  the  insured  is  notaasignable  by  htm, 
It  is  said  in  Ck«llng  v.  Oaldwell,  1  Lea,  46i.  87  Am. 
Rep.  774,  that  the  word  ''heirs**  In  the  case  of  per^ 
sonfllty  means  next  of  kin. 

A  policy  payable  *'to  heirs  or  assifrns**  does  not 
belong  to  the  estate  of  the  insured,  but  if  no  as- 
Blfrnment  has  been  made  it  will  inure  to  tbe  benefit 
of  bis  heirs.   UuUins  v.  Thompson,  fil  Tex.  7. 

A  description  by  a  foreigrner  of  **leagal  heiros**a8 
beneficiaries  in  a  oertlflcate  means  his  wife  and 
children  if  he  has  any,— especially  where  his  will 
gives  to  his  wife  all  his  personal  estate  including 
this  benefit.    Kaiser  v.  Kaiser,  13  Daly,  SSSZ. 

The  meaning  of  the  words  '*heirs  at  law**  in  a 
benefit  certificate  made  in  a  state  in  which  the 
parties  reside  will  be  construed  according  to  the 
laws  of  that  state  when  brought  in  question  before 
tbe  courts  of  another  state.  MtiUen  v.  Beed,  64 
Conn.  240,  24  L.  R.  A.  064. 

A  policy  payable  to  the  wife  and  chUdren  of  tbe 
insured,  or  in  the  event  of  their  prior  death  to  his 
legal  heirs,  was  held,  where  one  of  the  children  died 
during  the  life  of  the  insured,  to  be  all  payable  to 
tbe  wife  and  surviving  children.  Covenant  Muc. 
Beu.  Asso.  V.  Hoifman,  110  IlL  008. 

A  by>law  declaring  that  the  funds  shall  go  to  the 
heirs  of  the  member  of  an  insuranoe  association  If 
be  has  made  no  other  directions  was  also  held  oper- 
ative in  Keener  v.  Grand  Lodge,  A.  O.  U.  W.  88  Mo. 
App.  648,  where  the  insured  had  designated  as 
beneficiary  a  woman  with  whom  he  was  living  un- 
lawfully, but  whom  he  named  as  his  wife,  although 
he  had  a  lawful  wife.  The  fund  was  held  in  this 
case  to  belong  to  the  heirs,  according  to  the  lan- 
guage of  the  by-laws,  and  not  to  his  wife  alone,  to 
be  distributed  among  them  as  their  interests  might 
be  determined  by  the  law. 

The  words  **legal  heirs**  in  the  provisions  of  a 
benefit  association  designating  those  to  whom  the 
fund  shall  be  payable  in  case  the  member  has  failed 
to  designate  beneficiaries  should  he  construed  with 
reference  to  the  general  purpose  of  the  associa- 
tion, and  where  that  is  to  provide  a  fund  for  the 
families,  heirs,  or  representatives  of  deceased  mem- 
bers should  be  taken  to  describe  the  person  or  per- 
sons who  would  take  such  property  In  cases  of  In- 
testacy.   Walsh  V.  Walsh,  66  Hun,  297.    In  this  case 
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the  widow  is  held  entitled  to  share  with  brotben 
and  sisters. 

An  only  son  and  heir  at  law  was  held  entitled  to 
the  whole  fund  where  life  insurance  was  payable 
to  persons  designated,  provided  they  were  heirs  or 
members  of  the  family  of  the  insured,  and«  In  the 
absence  of  designated  persons  or  of  any  widow,  to 
the  guardian  or  trustee  of  children,  or,  if  there 
are  no  children  or  assignee,  to  his  heirs,  ^ler  v. 
Odd  IVsltows*  Mut.  Belief  Asso.  145  Mass.  184. 

A  designation  of  the  mother  of  a  member  of  an 
insurance  organisation  to  receive  ^he  $1,000  my 
heirs  are  to  receive**  is  entirely  inoperative  on  the 
mother*8  death  during  his  lite,  and  the  reference 
made  by  him  to  his  ^heirs**  does  not  amount  to 
a  designation  of  them  as  recipients,  as  it  Is  made 
merely  by  way  of  recital,  with  the  express  Intent 
to  dedgnate  his  mother  only.  Hellenberg  v.  Dis- 
trict No.  1  of  L  O.  of  B.  B.94X.  Y.660. 

It  is  said  In  Silvers  v.  Michigan  Mat.  Ben.  Asso. 
U  Mich.  80,  that  under  a  statute  prohtblttng  pedi- 
cles in  favor  of  beneficiaries  who  have  no  insura- 
ble interest,  and  providing  that  in  such  case  tbe 
insurance  shall  be  payable  to  the  heirs  of  the  de- 
ceased member,  heirs  who  had  no  insurable  inter- 
est are  included;  but  this  statute  was  not  aocuaOy 
Involved  in  the  case. 

IL  0(/ier foords enmbined  wUhthe  word **lleftnK.** 

The  cases  here  are  not  altogether  alike. 

Tbe  word  ^*heirs**  as  used  in  a  policy  of  life  In- 
surance must  be  held  to  mean  distrtbutees  or  next 
of  kin— especially  when  it  Is  associated  with  the 
words  ''executors**  and  ^^arnigns.**  Tompkins  v. 
Levy,  87  Ala.  268.  This  was  said  in  defining  who 
were  the  **heirs**  of  a  wife  who  died  during  the 
life  of  the  insured,  and  in  holding  that  her  chil- 
dren did  not  succeed  to  her  statutory  privileges  in 
respect  to  the  policy. 

Hubbard,  P.  &  Co.  v.  TuBinm  holds  that  life  to- 
surance  payable  to  **heirs  or  assigns,*'  where  the  in- 
sured is  unmarried  and  cbildleas,  will  go  free  froon 
debts  of  the  insured  to  those  persons  who  are  hit 
next  of  kin  according  to  thestatuteof  distributions, 
which  in  Georgia  is  in  such  a  case  the  same  as  the 
statute  of  descents,  but  will  not  be  part  of  the  as- 
sets of  the  estate. 

This  case  distinguishes  Bawson  v.  Jones,  O  6a. 
468,  which  held  that  a  policy  payable  to  the  Insured. 
'*his  heirs,  executors,  administrators,  or  assigns** 
will  confer  upon  his  legal  representatives  a  ligbt 
to  the  money  as  part  of  his  estate  for  diatrttmtion 
if  there  is  nothing  to  show  any  contrary  intent. 

But  where  no  certificate  was  actually  lasued  i  s 
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upon  H  were  |>aid  irhen  he  was  iBsoWeDt,  nor 
that  any  of  the  preeent  claims  against  his  es- 
tate were  in  esdstence  at  any  time  when  any 
premium  was  paid.  The  Judge,  upon  the 
above  state  of  facts,  rightly  decreed  that  the 
heirs  were  entitled  to  the  proceeds  of  the  policy 
in  the  administrator's  hands.  What  is  the 
meaning  of  the  word  "heirs"  as  used  in  this 
policy?  Under  our  statute  of  distributions, 
which  is  the  same  as  the  statute  of  descent  or 
inheritance,  when  the  decedent  leaves  no 
widow  this  word  certainly  means  "the  next  of 
kin."  Code,  §§  2484,  2570.  As  the  assured 
was  unmarried  and  childless,  he,  doubtless,  in- 
tended to  provide  for  those  who  would,  at  the 
time  of  his  death,  be  entitled  to  his  estate  as 
his  legal  distributees,  unless  during  his  life,  he 
flbould  choose  to  divert  in  another  direction  the 
proceeds  of  the  policy  by  himself  assigning  it 
As  he  never  did  assign  n,  and  as  he  remained 
unmarried  up  to  the  time  of  his  death,  we  are 
nlisfled  the    Intention    remained  with  him 


to  the  last,  that  his  next  of  kin  should  take  the 

Sroceeds  of  the  policy  by  virtue  of  the  contract 
e  had  made  in  their  behalf  with  the  insur* 
ance  company.  Reference  is  had  to  the  stat- 
ute limply  for  the  purpose  of  ascertaining  who 
are  the  beneficiaries  of  the  policy;  but  when 
thus  ascertained,  their  right  to  the  money  is 
not  derived  from  the  statute,  but  solely  from 
the  contract  embraced  in  the  policy.  In  other 
words,  they  take  the  proceeds,  not  as  heirs  or 
distributees  of  the  deceased,  but  as  purchasers. 
This  being  so,  the  proceeds  of  this  polity  were 
not,  under  the  facts  of  this  case,  any  part 
of  the  estate  of  the  assured,  and  therefore 
not  subject  to  the  claims  of  his  creditors.  Had 
any  fraud,  actual  or  constructive,  been  com- 
muted by  the  assured  upon  their  rights,  either 
in  taking  out  or  keeping  up  the  policy,  they 
mi^ht  be  equitably  entitled  to  follow  and  re- 
claim money  which  the  assured  had  invested 
in  the  policy,  and  which  ought  to  have  been 
used,  or  reserved  for  use,  in  satisfyhig  their  de- 


member  who  had  paid  hJs  dues  for  several  years, 
aod  the  benefldary  fond  was  declared  in  the  act  of 
incorporation  to  be  for  the  **familiea,  belis,  or  legal 
reprpsentatives**  or  persons  whom  the  menit)6r 
might  appoint,  it  was  held  that  this  expression  in- 
cluded those  who  would  take  such  property*  as  in 
case  of  intestacy.  Bishop  v.  Orand  Lodge,  &  O.  of 
Hut.  Aid.  112  N.  Y.  8Se7,  reversing  43  Hun.  472L 

Where  the  word  **heir8*'  was  coupled  with  the 
words  **legal  representatives**  in  naming  benefi- 
ciaries, they  were  regarded  as  equivalent  to  **nezt 
of  kin,**  and  did  not  m^e  the  insuranoe  money 
part  of  the  assets  of  the  estate  of  the  insured. 
Bodged  Appeal.  8  W.  K.  C.  200, 0  Ins.  L.  J.  TOO. 

Where  a  policy  was  payable  to  **beir8  or  repre- 
sentatives.** and  appeared  to  be  intended  for  the 
benefit  of  the  family  of  the  insured,  it  was  held  to 
be  payable  to  the  heirs  or  next  of  kin,  in  this  case 
to  an  only  chUd.  Loos  v.  John  Hancock  Mat  L. 
Ins.  Co.  41  Mo.  MB. 

But  those  words  in  an  endowment  policy  payalde 
to  the  Insured  himself  or  in  case  of  his  prior 
death  to  his  *'beirs  or  representatives**  were  held 
to  make  the  proceeds  a  part  of  his  assets  under  the 
eontrol  of  his  administrators  and  subject  to  the 
debts  of  the  estate.  The  decision  seemed  to  turn 
chiefly  on  the  effeot  of  the  word  **repreBenta- 
tives,**  which  was  given  its  legal  meaning  of  ad. 
ministrators.    Wason  v.  Oolhum,  00  Mass.  842. 

As  to  meaning  of  words  **]egal  representatives** 
In  Buoh  policies,  see  also  Bose  v.  Wortham  (Tenn.) 
p  >fif,  — .  and  noU, 

A  benefit  certificate  payable  to  devisees,  ^or  In 
the  event  of  their  prior  death  to  the  legal  heirs  or 
devisees  of  the  holder,**  is  held  to  make  the  legal 
heirs  the  beneficiaries  if  there  are  no  devisees  in 
existence.  Smith  v.  Covenant  Hut  Ben.  Asso.  24 
Ved.Rep.S8B. 

A  oertiflcate  payable  to  **devisees,  ...  or  In 
the  event  of  their  prior  death  to  the  legal  heir  or 
devisees  of  the  certificate  holder,**  is  construed  to 
be  a  promise  to  pay  to  devisees,  if  there  are  devisees 
to  take,  and  if  not  then  to  pay  to  heirs.  Accord- 
togly  it  was  held  payable  to  heirs  when  there  was 
no  wiU  and  the  nonexistence  of  devisees,  rather 
than  the  death  of  devisees,  was  held  to  be  the  es- 
sential thing.  Covenant  Hut.  Ben.  Asso.  v.  Bears, 
U4I1I.106. 

m.  If  idoio  CM  an  heCr. 

While  there  is  some  diversity  of  decisions,  nearly 
all  cases  hold  that  the  woid '*belr8**in  describing 
the  person  to  whom  life  insurance  is  payable  will 
include  a  widow  of  the  insured. 

80  L.R.A. 


A  widow  is  hiduded  among  the  **helrs  at  taiw** 
within  the  meaning  of  an  insurance  oertiflcate 
payable  to  the  heirs  at  law  of  the  member,  where, 
under  the  laws  of  the  sute,  she  would  be  entitled 
to  a  distributive  share.  Mullen  v.  Beed,  84  Conn. 
Ma2IL.B.A.884. 

A  certificate  payaltle  to  the  *'heirS**  of  tlie  in- 
sured is  held  to  include  the  widow  as  one  of  the 
heirs  where  the  statutes  make  her  an  heir  as  to 
personal  property.   Lyons  v.  Yerez,  100  Mich.  214. 

The  widow  is  held  to  be  one  of  the  heirs  who  are 
entitled  to  the  benefit  of  Ufe  insurance,  in  Shults 
V.  atiaens*  Mut.  L.  Ins.  Co.  (Minn.)  81 N.  W.  831. 

To  the  sameeflFeot  it  is  decided  in  Hanson  v.  Mln- 
nesou  Scandinavian  Belief  Asso.  (Minn.)  80  N.  W. 
ion,  where  it  is  said:  **The  word  *heir*  as  used  in 
the  policies  is  to  be  oonstmed  not  in  its  technical 
oommon-law  sense,  trat  as  Including  all  those  who 
succeed  to  personal  property  under  the  statute  of 
distribution,  including  of  oonrse  the  widow.** 

That  a  policy  payable  to  **heir8**  goes  to  tlie 
widow  of  the  insured  when  there  are  no  children 
was  decided  in  Jamleson  v.  Knights  lemplar  ft  M. 
Mut.  Aid  Asso.  12  Ctn.L.  Bull.  272,  otted  in  BateB*a 
Ohio  Digest,  p.  212. 

A  policy  payable  to  ''legal  heirs**  was  held  to 'be 
payable  to  the  widow  of  the  insured  where  under 
the  statute  she  would  take  the  whole  of  his  per- 
sonal estate  because  he  had  no  children.  lawwill 
V.  Lawwill,  20  HI.  App.  8i8. 

So,  if  the  insured  has  no  children,  his'widow  is  the 
sole  beneficiary  under  a  policy  payable  to  **legal 
heirs**  where  he  evidently  Intended  it  for  the  bene- 
llt  of  his  family.    Kaiser  v.  Kaiser.  18  Daly,  822. 

So,  a  certificate  payable  to  **heirs**  of  the  Insured 
**or  as  he  may  direct  in  his  will,**  where  the  char- 
ter of  the  onranisation  prescribes  that  the  benefi- 
ciaries should  be  the  widow  and  children,  was  held 
to  be  controlled  by  the  charter,  and  in  the  absence 
of  any  children  the  widow  was  held  entitled  to 
the  money.  Kentucky  Masonic  Mut.  L.  Ins.  Co.  v. 
Miller,  18  Bush,  480. 

And  a  designation  of  '^hetn'*  in  an  application 
for  insurance,  while  the  beneficiaries  are  further 
described  as  **wife  or  daughters,**  while  the  by- 
laws make  the  benefit  payable  to  the  widow,  or  if 
Acre  is  no  widow  to  the  guardian  or  trustee  of 
minor  children,  is  held  to  give  the  widow  the  en- 
tire proceeds  of  the  Insurance  to  the  exclusion  of 
daughters.  This  is  on  the  ground  that  the  answers 
of  the  member  are  fairly  construed  to  agree  with 
the  by-laws.  Addison  v.  Kew  England  Commer- 
cial Travelers*  Asso.  144  Mass.  801. 

A  policy  payable  to  the  **devisees  or  to  the  heliB 
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mauds.  ITo  referencels  here  iotended  to  the  daas 
of  cases  f  siting  under  section  2820  of  the  Code. 
Where  the  assured  directs  the  money  due  upon  a 
policy  to  be  paid  to  any  of  the. persons  desig- 
natea  in  that  section,  even  though  he  may  be 
iDSolvent,  and  use  in  paying  premiums  money 
to  which  his  creditors  are  eouitably  entitled, 
no  person  can  defeat  the  policy.  This  is  so 
because  the  law  so  declares  in  express  terms. 
But  granting  that  in  the  present  case  the  credit- 
ors of  Hard  wick  might,  for  any  equitable  rea- 
son, have  been  entitled  to  follow  and  reclaim 
money  invested  in  this  policy,  no  such  equita- 
ble reason  appears  in  ue  facts.  It  was  not 
shown  that,  by  reason  of  insolvency,  or  by 
reason  of  his  using  his  means  in  paying  pre- 
miums upon  the  policy,  they  lost  or  were  de- 


prived of  any  money  which  thej  ouglit  or 
otherwise  would  have  received. 

It  was  strenuously  insisted  for  tiie  credlton 
that  the  true  construction  of  the  wc^ds  "heirs 
or  assigns,"  as  used  in  this  policy,  would 
make  it  mean  that  the  policy  was  payable  to 
the  legal  representatives,  or  to  the  estate,  of 
the  deceased;  and  that,  therefore,  its  proceeds 
were  assets  for  the  |)ayment  of  his  debts  in  the 
due  course  of  administration.  We  confess  thai 
the  question  is  not  altogether  free  from  doubts 
but  we  have  c:iven  the  instrument  that  con- 
struction which,  in  oar  Judgment,  best  accords 
with  the  real  intention  and  purpose  of  the  as* 
sured.  Men  much  more  rarely  take  life  in- 
surance for  the  benefit  of  creditors  than  for 
the  benefit  of  those  to  whom  they  are  related 


at  law**  of  a  member  wbo  makes  no  will,  and  who 
leaves  a  widow,  father,  mother,  sisters,  and  t>roth- 
0fS,  bat  no  dcsoeodants,  is  held  to  be  payable  to  his 
widow,  where  the  statutes  make  her  the  sole  heir 
of  his  personal  property.  Alexander  v.  North- 
western Masonic  Aid  A0BO.U611L668,SL.  R.  A.IOL 

This  oaee  refers  to  and  quotes  from  a  prior  deci- 
sion In  Oauoh  v.  St.  Louis  Mut.  L.  Ins.  Go.  88  111.  2S1, 
80  Am.  Rep.  664,  where  It  was  held  that  a  widow,  who 
by  the  Illinois  statutes  Is  entitled  to  one  third  of  all 
the  personal  estate  of  an  Intestate  when  there  are 
children.  Is  to  be  regarded  as  a  dowrees  and  not  as  an 
heir,  and  therefore  apoJloy  of  life  Insurance  paya- 
ble to  **leffal  heirs*'  Is  held  to  belong  to  the  ohfidren 
exclusively.  The  eases  are  distinguishable,  and 
the  court  In  the  later  case  does  not  express  either 
approval  or  disapproval  of  the  earlier  decisions: 
but  It  Is  out  of  harmony  with  nearly  all  the  other 
cases  on  the  subject 

Yet  another  very  similar  decision  Is  found  in  Iowa 
where  a  policy  of  life  insurance  payable  to  *Megal 
heirs**  Is  held  not  to  give  tlie  widow  any  rights 
therein  where  the  Insured  left  one  chUd  and  It  did 
not  appear  whether  he  had  the  right  to  change  the 
beneficiary  or  not,  while  the  statutes  give  the  widow 
a  certain  Interest  In  excess  of  one  third  of  the  estate 
as  an  heir  only  In  the  contingency  of  a  lack  of  Is- 
sae  surviving.  Phillips  v.  Oarpenter,  79  Iowa,  flOO. 
The  court  said:  **No  one  having  children  speaks  of 
his  wife,  in  contemplation  of  her  survivorship,  as 
his  heir,*'  and  held  that  whether  the  term  ^legal 
heirs**  was  used  In  the  technical  sense,  or  not.  the 
wife  was  not  intended  to  be  included. 

likewise  In  Arkansas  it  is  held  that  a  widow  is 
not  one  of  the  heirs  of  her  deceased  husband  with- 
in the  meaning  of  an  Insurance  policy  on  the  life 
of  ber  husband  which  is  payable  to  his  heirs  where 
the  statutes  give  her  half  of  his  peisonal  estate  as 
dower  absolutely  and  Independently  of  creditors, 
and  provide  for  distribution  subject  to  debts  and 
dower.  Johnson  v.  Knights  of  Honor,  68  Ark.  255, 
8L.B.  A.  788. 

That  a  divorced  wife  Is  not  one  of  the  heirs  of 
a  member  of  a  mutual  benefit  society  who  can 
share  in  the  fund  payable  to  heirs,  was  decided  In 
Schonfleld  v.  Turner,  75  Tex.  884. 7  L.  B.  A.  180. 

A  policy  payable  to  ^holrs,**  taken  by  a  widower 
with  one  child,wbo  marries  again,  is  upon  his  death 
payable  to  both  widow  and  child,  where  the  stat- 
utes of  distribution  give  the  widow  a  certain  share 
of  his  estate  as  next  of  kin.  Young  Hen*s  Hut,  L. 
Asso.  V.  Pollard,  8  Ohio  a  a  677. 

On  the  other  hand,  an  Ontario  case  decides  other- 
wtae,  holding  that  a  certificate  payable  to  **legal 
heirs,**  taken  by  a  widower  who  had  two  children 
and  who  afterwards  married  again  and  died  leav- 
ing a  childless  widow,  is  payable  to  the  children  to 
the  exclusion  of  the  widow.  Heams  v.  Ancient 
Order  of  United  Workmen,  88  Ont.  Bep.  9L 

80  L.R.A. 


A  designation  by  the  member  of  a  mutual  life 
Insurance  association  of  his  wtfe  or  lawful  taelza» 
naming  her  by  his  own  name  with  tlie  pveflz 
**MrB.,**  was  held,  whrae  his  wife  subsequently  died 
and  he  married  again  without  makhig  any  new 
designation,  to  give  the  fund  to  his  daughter  and 
lawful  heir  to  the  exdoaion  of  his  second  wife. 
Day  V.  Oase,  43  Hun,  178. 

For  Interpretation  of  designation  by  the  meni- 
ber,  see  also  Addison  v.  New  England  Oommereial 
Travelers*  Asso.  144  Mass.  60L 

A  widow  was  conceded  to  be  one  of  the  ''legal 
heirs**  of  the  Insured,  m  the  case  of  WUkmni  v, 
Wllbum,  88  Ind.  6B,  but  that  point  was  not  actually 
dedded  because  It  was  not  contested. 


lY.  ihSMTsdos  hairef  hemt^Morvk 

The  widow  was  also  regarded  as  one  of  the  heliB. 
In  Walsh  v.  Walsh,  08  Hun,  887;  Keener  v.  Grand 
Lodge,  A.  O.  U.  W.  88  Ho.  App.  648e  LeavtU  ▼. 
Dunn,  56  N.  J.  L.  808;  Covenant  Hut.  Ben.  Asso.  t« 
Holtman,  UO  HI.  60Bw 

On  the  death  of  the  wife  during  the  life  of  her 
husband,  where  his  life  insurance  was  payable  to 
her,  her  heirs,  or  assigns,  he  Is  to  be  regarded  as 
one  of  her  heirs,  under  the  Pennsylvania  statutes* 
and  his  share  wHl  pass  by  a  general  assignment  for 
the  benefit  of  his  creditors.  V.  B.  Mut.  Aid  8oe.  t* 
MlUer,  107  Pa.  108. 

Substantially  the  same  decision  was  made  in 
Deglnther*s  Appeal,  88  Pa.  887,  where  Insurance  on 
the  husband*8  life  was  payable  to  the  wife,  her 
executors,  administrators,  and  assigns,  and  aba 
died  durtaig  his  life.  It  was  held  that  his  estate 
upon  his  death  was  entitled  to  share  with  hia  obil* 
dren  under  the  statute  of  distributions. 

The  right  of  the  estate  of  the  Insured  to  ahare  in 
the  proceeds  of  a  policy  of  Uf e  insuranoe  which 
was  payable  to  his  wife  when  she  died  during  his 
lifetime  was  also  sustained  In  Anderson^  Bstate, 
86  Pa.  808,  where  the  policy  was  payable  to  Una 
wife,  her  executors,  admlnlstnitors,  or  assljms. 

Likewise  in  Hutson  v.  Merrtfield,  61  Ind.  M,  39 
Am.  Bep.  728,  where  It  was  payable  to  her  ^*or  iesal 
representatives.** 

A  policy  payable  to  the  wife  and  two  cbfldren 
named,  ^hare  and  share  alike,  or  their  legal  repr^ 
sentatives,'*  excludes  the  theory  of  snrvlvocshl^ 
among  the  beneficiaries,  and  on  the  death  of  one 
of  the  children  during  the  fatlier*s  life  his  totereat 
In  the  policies  goes  to  his  heirs  at  law,  and  th« 
father  whose  life  Is  insured  may  as  one  of  his  heiza 
take  a  share  of  the  interest.  Maoanley  t.  Oeotiml 
Nat.Bank,«78.aa& 

Cases  as  to  right  to  proceeds  of  insuranoe  payt* 
able  to  wife  of  insured  or  to  other  person  who 
dies  during  his  life  are  not  considered  here,  exeepa 
so  far  as  they  Interpret  the  meaning  of  the 
''heirs.**  IB.  A.  B. 
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by  ties  of  blood  or  affectioii.  In  support 
ox  the  creditors'  cootention,  the  esse  of  EatMon 
y,  Jonei,  63  Ga.  468,  was  relied  upon.  There 
the  policy  taken  oat  by  Jones  was  payable  to 
**h\»  heirs,  ezecators,  administrators,  or  as- 
signs."  He  had  no  wife  or  child,  never  haT- 
ing  been  married.  This  court  held  that  this 
policy  was  payable  to  the  legal  representative 
of  Jones,  and  therefore  was  legal  sssets  in  his 
bands  for  the  payment  of  debts  and  for  dis- 
iribntion.  Judge  Trippe  stated  that  the  intro- 
duction of  the  word  "heirs"  did  not  affect  the 
construction,  and  added:  "The  terms  Hieirs,' 
'executors,'  and  'administrators'  are  not  words 
that  are  used  where  those  who  are  next  of  kin 
are  intend«l  to  have  a  right  given  them  di- 
rectly by  the  instrument, — for  instance,  as 
purchasers, — but  are  the  terms  usuallv  em- 
ployed to  signify  that,  if  they  take  at  sll,  it  is 
not  directly,  but  through  an  administration." 
Tlie  use  of  the  words  '^ecutors  and  adminis- 
trators" manifested  a  clear  intention  on  the  part 
of  the  assured  to  vest  the  proceeds  of  the  policy 
in  his  legal  representatives,  and  the  mere  fact 
that  the  word  "heirs"  was  used  in  connection 
with  these  other  words  would  not  authorize  a 
court  to  give  the  policy  a  construction  which 
would  defeat  the  obvious  intention  of  the  as- 
■ured,  because,  taking  altogether  the  language 
employed,  it  was  Just  such  language  as  in  other 
instruments  disposing  of  personal  property 
would  vest  it  in  an  aaministrator.  We  think 
the  present  case  is  different  from  the  one  Just 
dted.  Here  there  were  no  words  manifesting 
a  positive  intention  that  the  proceeds  of  the 
policy  should  become  a  part  of  the  estate  of 
the  assured.  If  the  word  "sssigns"  had  not 
been  used,  but  only  the  word  "heirs,"  there 
could  be  no  doubt  the  next  of  kin  would  be 
entitled  to  its  proceeds.  The  effect  of  insert- 
ing the  word  "assigns"  was  not  to  make  the 
assured  the  owner  of  the  proceeds,  but  merely 
amounted  to  a  reservation  to  him  of  the  power 
to  appoint  who  should  take.  With  this  word 
in  the  policy,  the  assured  could  have  cut  off 
those  who  were  to  become  hU  heirs  at  law  by 
appointing  others  in  their  place  while  he  yet 
lived.  As  he  did  not  do  this,  their  right  un- 
der Uie  policy  as  purchasers  remained  intact 
and  complete. 

We  are  aware  there  are  decisions  contrary 
to  the  conclusion  we  have  reached  in  this  case, 
but  we  are  nevertheless  satisfied  with  the  cor- 
rectness of  OUT  Judgment,  and  will  mention  a 
few  authorities  which,  to  some  extent,  sustain 
it.  The  case  of  MfUUn*  v.  Thiompttm,  61  Tex. 
7,  in  which  it  was  held  that  a  policy  payable 

80L.R.A. 


to  the  'nieirs  or  assigns"  of  the  assured  wasa»> 
signable  by  him,  but,  not  having  been  assigned* 
the  heirs  were  entitled  to  its  proceeds  on  the 
death  of  the  assured,  is  very  much  in  point. 
In  Pace  r.  Pause,  19  Fia.  488.  the  words  "for 
the  benefit  of  the  estate  of  the  insured"  were,  by 
the  aid  of  extrinsic  evidence,  construed  to  mean 
that  the  policy  was  for  the  benefit  of  a  minor 
child,  ana  that  its  proceeds  did  not  go  to  the  ad- 
ministrator of  the  assured.  The  supreme  court 
of  Missouri,  in  Loae  t.  John  Eanoock  Mut,  L. 
In$.  Ch.  41  Mo.  688,  held  that  the  words"heirs  or 
representatives,"  in  a  policy  of  life  insurance, 
entitled  the  heirs  or  next  of  kin  to  the  money,  aa 
against  the  executor  or  administrator  of  the  as- 
sured, it  appearing  from  the  context  that  the 
object  of  the  assured  was  to  make  provision 
for  his  family.  8o,  in  Eodget^s  Appeal  (Pa.)  9 
Ins.  L.  J.  709,  it  was  held  that  the  phrase 
"heirs  and  legpnl  representatives,"  in  an  insur- 
ance policy,  meant  the  next  of  kin,  and  that 
the  fund  was  no  part  of  the  decedent's  estate 
which  his  administrator  was  entitled  to  receive. 
In  Oritwold  v.  Satn/er,  126  N.  Y.  411,  it  was 
held  that  the  words  "legal  representadves" 
may  be  shown  to  he  the  dependent  family  of 
the  assured,  and  not  his  administrator,  over- 
ruling QriwoM  V.  Sawyer,  66  Hun,  13.  In 
Weieert  t.  MvM,  81  Ey.  886,  it  appeared  that 
the  assured  took  out  a  policy  payable  "to 
his  heirs;"  and  it  was  held  that  the  persons  an- 
swering that  description  at  the  time  of  his 
death  were  entitled  to  the  proceeds  of  the 
policy  in  preference  to  the  widow,  to  whom 
the  assured  had  specifically  bequeathed  the 
amount  due  on  this  policy  by  wiLL  As  to  the 
meaning  of  the  words  "heirs"  and  "legal 
heirs,"  as  used  in  policies  of  life  insurance,  see 
Wilbum  V.  Withurn,  88  Ind.  66,  aod  Gaudk 
▼.  at.  Louie  MfU.  L,  Im,  Co.  88  DL  261,  80  Am. 
Rep.  664.  Many  of  the  above  cited  cases 
strongly  support  the  interpretation  we  have 
given  the  word  "heirs,"  as  used  in  the  policy 
before  us;  and  the  reasoning  of  these  cases,  and 
the  authorities  they  cite,  also,  as  stated  above, 
sustain  our  conclusion  that  the  creditors  of 
Hardwick  were  not  entitled  to  the  proceeds  of 
this  policy  as  against  the  claim  of  his  heirs  at 
law. 

The  fact  that  the  money  was  paid  by  the 
insurance  company  to  the  administrator,  while 
it  may  tend  to  show  that,  in  the  opinion  of  the 
managers  of  the  insurance  company,  he  was 
the  proper  person  to  receive  it,  will  not  pr^ 
vent  the  heirs  from  claiming  the  money,  if  th^ 
are  really  entitled  to  it,  as  we  have  held. 

Jwlgment  t^firmed^ 
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William  SHEILL. 


SAME,  PlffB.  in  Err,^ 
Ernst  A.  EVERSMAN. 


SAME,  Hff^.  in  Err., 

V. 

Annie  BECELEB. 

(68  Ohio  St.  fSU 

M*  Where  fbe  bovindary  lines  of  a  eor- 
ner  lot  eztend  aloDg  one  of  its  two  abutting 
streets  a  msterially  greater  distanoe  than  alonsr 
the  other,  a  pre«nmptlon  arises  that  It  fronts  upon 
the  latter  street. 

8.  Where  the  shape  and  dimensioiui  of  a 
comer  lot  raise  a  presmnption  that  it 
fronts  on  a  particular  sta«et  while  vacant,  suoh 
presumption  continues  after  it  has  been  Im- 
proved, unless  rebutted  by  the  style  and  charac- 
ter of  the  Improvements. 

8«  Where  a  sin^^le  business  house  is 
erected  on  a  comer  lot*  the  front  of  which, 
accurdiog  to  Its  plan  of  construction  or  style  of 
architecture,  accords  with  the  presumed  front  of 
the  lot  while  the  latter  was  vacant,  such  front  is 
not  chanaed,  although  the  building  Is  provided 
with  doors  and  halls  that  permit  an  extensive  use 
of  the  other,  or  lengthwise,  street,  and  afterwards 
such  use  is  freely  made  by  the  occupants  of  the 
building. 

4*  Where  a  dwelling:  house  is  erected  on 
a  comer  lot»  the  front  of  which,  according  to 
Its  plan  of  construction  or  style  of  architecture, 
corresponds  with  that  of  the  lot  when  the  latter 
was  vacant,  the  original  front  Is  not  changed,  al- 
though the  building  is  provided  wltb  entrances 
opening  on  the  lengthwise  street,  that  are  exten- 
sively used  by  Its  occupants,  and  appurtenant 
structures  erected  that  are  accessible  only  from 
the  latter  street.  Such  use  of  the  side  street  is  in- 
cidental only  to  the  occupation  of  the  dwelling 
house. 

6«  Where  both  a  dwellings  house  and  a 
business  house  are  erected  separately 

on  a  corner  lor,  the  former  fronting  on  the 
breadthwise  street,  and  the  latter  on  the  length- 
wise street,  so  much  of  the  lot  as  the  latter  build- 
ing  occupies,  or  as  Is  clearly  used  as  appurtenant 
to  it,  should  be  held  to  front  on  the  street  which 
it  faces. 

(November  28. 18BB.) 

WRITS  of  error  to  the  Circuit  Conrt  for 
Lucas  County  to  review  judgments  af- 
firming Judgments  of  the  Court  of  Common 
Pleas  restraining  the  city  from  proceeding  to 
collect  certain  assessments  which  had  been 
levied  against  the  property  of  complainants 
for  street  improvements.  Modified  and  af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

^Headnotcs  by  the  Coubt. 


NoTS.— As  to  frontage  assessments  in  general,  see 
Balelgh  v.  Peace  (N.  C)  17  L.  B.  A.  830^  and  note. 
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Memr$,  Charles  F.  Watts.  Horace  A* 
Merrill*  and  Julian  H.  Tylert  for  plaintiffi 
in  error: 

If  the  property  abutted  upon  the  street*  it 
was  subject  to  the  assessment 

NcTthem  Indiana  R,  Oo.  ▼.  Oonndly,  10 
Ohio  St.  100;  Cincinnati  y.  Oliver,  81  Ohio  St 
871:  Meiemer  v.  Tdedo,  81  Ohio  St  887;  Lima 
▼.  Cemetery  Aeeo.  42  Ohio  St  128,  51  Adl  Bep. 
800;  Cincinnati  ▼.  Seaumgood,  46  Ohio  St  296; 
BarriOmrg  t.  McCormiek,  129  Pa.  218  (1889); 
Spnngfield  t.  Cfreen,  120  III.  269;  Wilbur  y. 
Sprinafield,  128  111.  895  (1888). 

Where,  howeyer.  lots  have  a  double  front- 
age, as  corner  lots  are  generally  held  to  haye» 
both  fronts  may  be  assessed. 

Elliott,  Roads  &  Streets,  p.  891;  Dee  Moine» 
y.  Dorr.  31  Iowa,  89;  Latorfnee  v.  KUlam,  11 
Kan.  499;  Jlorrieon  t.  BerMre,  82  Iowa,  271. 

While  the  foot  front  assessment  may  not 
be  as  equal  in  theory  as  that  by  a  yaluation, 
or  as  that  of  an  apporlionment  accordin^^  to 
the  benefits,  in  practice  it  is  found  to  be  more 
eouitable  than  either,  because  of  the. difficulty 
of  applying  the  principle  of  the  other  methods 
so  as  to  obtain  equality. 

Hatiland  y.  Columbus,  50  Ohio  St  474. 

If  a  lot  does  not,  as  a  matter  of  fact,  front 
upon  the  street  improved,  and  therefore  cannot, 
as  a  matter  of  law,  be  assessed,  how  can  the 
council  give  that  lot  a  frontage  it  does  not  ac> 
tually  baye?  If  the  council  can  declare  that 
to  be  a  fact  which  is  not  a  fact,  it  must  by 
virtue  of  some  statutory  provision. 

Mays  v.  Cincinnati,  1  Ohio  St.  269;  Cooley, 
Taxn.  2d  ed.  824;  Elliott,  Roads  &  Streets,  p. 
870. 

The  levy  of  an  assessment  by  the  foot  front 
of  the  property  bounding  and  abutting  upon 
the  street  improyed,  as  provided  bv  section  2264 
of  the  Revised  Statutes,  or  by  the  foot  front 
of  the  property  fronting  or  abutting  thereon, 
as  proyided  by  section  8  of  the  Taylor  law,  is 
a  valid  exercise  of  the  power  of  assessment, 
and  has  been  so  declared  by  Uie  supreme  court 
of  this  state. 

Uill  v.  Uigdon,  5  Ohio  St  248.  67  Am.  Dec 
289;  Ernet  y.  KunkU,  5  Ohio  St  521;  Northern 
Indiana  R.  Go,  v.  ConneUy,  10  Ohio  St  160; 
Wilder  v.  Cincinnati,  26  Ohio  St  284;  Douglam 
y.  Cincinnati,  29  Ohio  St.  165;  Corry  y.  FoU, 
Id.  820;  Meissner  v.  ToUdo,  81  Ohio  St  887; 
Cincinnati  v.  Oliver,  Id.  871;  Richards  y.  Cin- 
cinnati, Id.  506:  Spanglery,  Clevdand,  85  Ohio 
St  469;  Jaeger  v.  Burr,  86  Ohio  St.  164;  Lima 
y.  Cemetery  Asso.  42  Ohio  St  128;  CindnnaH 
y.  Seasongood,  46  Ohio  St.  296. 

Defendant  in  error  was  personally  flerved 
with  the  notice  of  the  passai;e  of  said  resolution 
and  of  the  contents  thereof. 

ne  was  therefore  an  interested  party  to  the 
proceeding.  He  was  bound  to  take  notloe  of 
all  subsequent  legislation  pertaining  to  the  sub- 
ject-matter set  forth  in  said  resolution,  and  to 
exercise  diligence  in  protecting  and  enforcing 
bis  rights. 

Chamberlain  y.  Cleveland,  84  Ohio  8t  670; 
Cincinnati  v.  Seasongood,  Sftpra, 

The  defendant  in  error  must  be  presumed  to 
baye  known  that,  whaleyer  method  of 
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meat  was  adopted,  the  law  required  it  to  be 
QDiform  and  to  affect  all  the  owners  and  all 
the  property  abutting  upon  the  improvement 
alike. 

Nar^em  Indiana  B,  (U.  ▼.  Conntlly,  10  Ohio 
8t.  1(». 

Tet  he  refused  to  speak.  He  made  no  effort 
to  notify  the  oouncil  of  its  mistake  of  fact 
By  his  silence  he  allowed  the  council  to  believe 
that  there  was  no  mistake  of  fact  and  that  his 
property  was  legally  subject  to  the  levy  of  an 
assessment  \ij  the  mode  adopted. 

By  remaining  silent  when  he  could  and 
should  have  spoken,  he  acquiesced  in  that 
mistake  and  he  cannot  speak  now  that  he 
would. 

Edlogg  T.  My,  15  Ohio  8t  64;  Corry  v. 
Oaynor,  29  Ohio  St.  684;  Nef  v.  Bates,  25  Ohio 
St.  169;  QutjUan  v.  Myers,  29  Ohio  Bt.  500; 
Siate  V.  MiteheU,  81  Ohio  St.  692;  Tone  v.  Go- 
lumlme,  89  Ohio  St.  281,  48  Am.  Rep.  488;  Oo- 
lumbue  T.  8M,  44  Ohio  St  479;  Colvmbui  v. 
Slyh,  Id.  484;  Wri(^  v.  Thomas,  26  Ohio  St. 
S46;  Teegarden  v.  l)anis,  86  Ohio  St.  601;  Ckh 
himhus  V.  Agler,  44  Ohio  St.  485;  Rite/iie  v. 
South  Topdca,  38  Ean.  868;  Bossy.  Stackhovse, 
114  Ind.  200  (1888);  Elliott,  Beads  ft  Streets,  p. 
420. 

Each  of  said  lots  has  two  real  fronts,  one 
upon  each  street  bordering  thereon. 

Schmidt  V.  Cincinnati,  1  Ohio  Dec.  66;  Bete 
T.  Chnton,  Id.  690;  Barney  v.  Dayton,  Id.  540; 
Findlay  v.  F^ey,  51  Ohio  St.  890;  SeviOe  v. 
Wagner,  46  Ohio  St  62;  Cleveland  v.  Stofer,  88 
Ohio  L.  J.  227. 

Messrs.  Qeorge  P.  Kirby  and  Charles 
H.  LenuBon,  for  defendants  in  error: 

The  assessment  as  laid  upon  our  lot  Ib  not  in 
proportion  to  the  foot  front,  but  we  are  assessed' 
upon  the  entire  number  of  feet  our  lot  bounds 
and  abuts  on  Maumee  avenue,  at  the  same  rate 
that  other  lots  are  assessed  which  front  on 
Maumee  avenue,  although  no  part  of  our  lot 
fronts  upon  Maumee  avenue  and  has  but  a 
front  of  40  feet  The  action  of  the  common 
council  in  so  assessing  our  property  was  il- 
legal. 

Sandrock  T.  Columbus,  51  Ohio  St.  817;  Pike 
T.  Cummings,  86  Ohio  St  218;  Hdnland  v. 
Q>lumlnts,  50  Ohio  St  471;  Findlay  v.  Frey, 
61  Ohio  St  890. 

Our  right  to  obtain  the  relief  prayed  for  in 
the  present  action  is  fully  sustained. 

Rev.  Stat  §§6848-5851,  Act  of  April  10. 1856 
(8.  &  C.  1161);  Steese  v.  Oviatt,  24  Ohio  St 
258;  Stephan  v.  Daniels,  27  Ohio  St  588;  Tone 
T.  Cohimbus,  89  Ohio  St.  801, 48  Am.  Rep.  488; 
Mni  V.  Columbus,  8  Ohio  0.  C.  498;  Uatiland 
T.  Columbus,  supra. 

We  admit,  our  property  was  liable  to  be  as- 
sessed for  some  amount;  that  that  amount  is 
the  sum  of  the  rate  set  forth  in  the  petition, 
multiplied  l^  the  number  of  feet  front  our  lot 
has.  That  amount  the  circuit  court  has 
found,  and  it  has  been  paid  to  the  city  of 
Toledo  by  the  defendant  in  error.  This  gave 
us  the  right  to  have  the  collection  of  the  re- 
mainder of  the  amount  assessed,  restrained. 

Ehni  V.  Columbus,  8  Ohio  C.  C.  498;  Ohio 
Rev.  Sut  S  5851. 

Estoppel  will  not  lie  to  enable  the  corpora- 
tion to  do  or  permit  an  unlawful  or  unjust  act. 

Columbus  v.  Agler,  44  Ohio  St  485;  Wright 
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T.  l^omas,  26  Ohio  St  846;  Stephan  t.  Dan- 
iels, 27  Ohio  St  644. 

Bradbury*  J.,  delivered  the  opinion  of  the 
court: 

The  city  of  Toledo,  in  the  course  of  proceed- 
ings instituted  for  the  improvements  of  certain 
of  its  streets,  sought  to  assess  the  "cost  and 
expense"  incurred  for  such  improvements  upon 
the  abutting  property  "by  the  foot  front  of  the 
property  bounding  and  abuttiDg  upon  the  im- 
provement,*' pursuant  to  the  provisions  of 
^  2264,  Rev.  Stat,  passed  March  5,  1890  (87 
Ohio  Laws,  48).  This  court  in  the  case  of 
Haviland  v.  Columbus,  50  Ohio  St  471,  was 
required  to  construe  this  language,  and  it  there 
held  that  where  a  municipal  corporation  sought 
to  assess  the  cost  and  expense  of  improving  a 
street  upon  the  abulting  property  by  the  front 
foot,  regard  must  be  had  for  the  real  front, 
which  was  a  matter  of  fact  depending  on  the 
manner  in  which  it  had  been  laid  out,  built 
upon,  occupied,  and  used  by  the  owner,  and 
where  a  lot  abuts  lengthwise  on  an  improve- 
ment, but  fronts  breadthwise  on  another 
street,  it  should  be  assessed  by  such  improve- 
ment to  the  extent  of  such  lengthwise  front  ape 
only.  And  in  the  case  of  Sandrock  v.  Colum- 
bus, 51  Ohio  St.  817,  this  court  held  that  in  the 
case  of  an  unimproved  lot  lying  on  a  comer  of 
two  streets  and  extending  along  one  of  them 
87i  feet  and  along  the  other  150  feet,  it  should 
be  deemed  to  front  on  the  former  street. 

The  city  of  Toledo,  in  the  cases  under  con- 
sideration, reargues  these  questions,  especially 
those  in  the  Haviland  Case,  and  asks  their  re- 
consideraUon.  The  reasons  advanced  by 
counsel  for  the  city  are  not  without  force,  but 
do  not  convince  us  that  either  of  those  two 
causes  was  erroneously  decided,  and  we  re- 
affirm the  doctrine  they  announce. 

Each  of  the  three  cases  under  consideration, 
however,  has  special  features  that  distinguish 
it  from  both  those  cases.  While  we  do  not 
hold  that  a  corner  lot  upon  which  a  single 
structure  stands,  or  a  single  main  structure 
with  appropriate  or  incidental  minor  ones  ap- 
purtenant to  it,  may  not  have  two  fronts,— one 
on  each  street, — ^yet  that  can  only  occur  under 
specif  or  peculiar  circumstances,  which  we  do 
not  attempt  to  forecast.  The  question  of  front- 
age should  be  determined  according  to  the  ordi- 
nary acceptance  of  that  term.  There  is  nothing 
tecbinal  or  abstruse  connected  with  the  subject. 
The  common  knowledge  of  mankind  is  usually 
amply  sufficient  to  determine  the  fact  when- 
ever a  controversy  arises  respecting  the  front 
of  a  lot  Where  a  lot  is  unimproved,  a  glance 
at  the  plat  is  generally  enough;  if  the  lot  is 
rectangular,  wTUi  two  of  its  parallel  lines  dis- 
tinctly longer  than  the  other  two,  the  usual 
form  of  town  and  city  lots,  the  mind  at  once 
recognizes  it  as  fronting  on  the  street  which 
runs  along  its  shorter  line,  or  end.  And  al- 
though the  lot  may  not  be  rectangular,  yet  if 
its  length  along  one  street  is  clearly  and  con- 
siderably greater  than  along  the  other,  the  same 
recognition  occurs.  Doubtless  a  lot  may  have 
such  shape  that  the  question  of  its  frontags 
might  be  of  difficult  solution,  but  such  cases 
are  exceptional,  and  should  not  affect  the  gen- 
eral question. 

In  the  case  of  a  eonier  lot  in  the  usual  form* 
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therefore,  a  natural  Infeieooe  arises  that  its 
narrow  side,  or  end.  Is  its  front,  because  that 
accords  with  our  common  knowledge  and  ex- 
perience of  such  matters.  This  constitutes  a 
presumption  of  fact.  Should  the  lot  be  im- 
proved, this  presumption  continues,  unless 
there  is  something  in  the  nature  or  character 
of  the  improvement  to  rebut  it.  Doubtless  the 
p]an  or  style  of  the  structure,  in  connection 
with  Uie  uses  for  which  it  was  desii^ned,  will 
in  many  instances  overcome  this  presumption, 
and  in  every  instance  becomes  a  material  factor 
in  determining  the  question  of  frontage.  The 
fact,  however,  that  the  structure,  whether  de- 
signed for  a  dwelling  house  or  a  place  of  busi- 
ness, is  so  arranged  that  the  side  street,  so 
called,  can  be  used  for  the  convenience  of  the 
occupants  of  the  buildiog,  and  is,  in  fact,  ex- 
tensively used,  are  not  enough  to  establish  a 
change  of  front  In  the  case  of  dwelling 
bouses,  especially,  it  is  within  the  common 
knowledge  of  every  one  that,  in  many  in- 
stances, its  occupants  habitually  use  what  they 
call  and  understand  to  be  a  side  entrance,  with- 
out any  notion  that  such  use,  in  contemplation 
of  law,  changed  the  front  of  the  structure,  and 
consequently,  the  front  of  the  lot  on  which  it 
stands.  There  can  be  no  chanffe  of  the  front 
of  a  town  or  city  lot  in  law,  unless  there  is  a 
change  in  fact  made.  The  actual  and  the  l^gal 
frontage  must  be  identical. 

Where  a  single  building  has  been  erected  on 
a  comer  lot.  the  style  of  architecture  alone,  or 
that  together  with  the  purpose  for  which  it  was 
designed,  and  the  arrangement  of  the  grounds 
and  out-bouses,  may  indicate  that  its  real  front 
is  towards  the  side  street,  so  called.  In  such 
case  if  the  character  of  the  improvements  satis- 
factorilv  indicates  that  the  entire  lot  Is  to  be 
us(d  with  reference  to  or  in  connection  with 
such  improvements,  a  fair  inference  would 
arise  that  the  entire  frontage  was  changed. 
But  if  the  character  of  the  building  or  other 
improvements,  fronting  on  the  side  street  dis- 
closes that  only  a  portion  of  the  entire  lot  was 
intended  to  be  used  as  appurtenant  thereto, 
then  the  frontage  of  that  part  only  which  was 
to  be  so  used  would  be  chaneed;  unless  where 
such  structure  being  placed  on  the  originid 
front  end,  would  in  changing  the  front  of  that 
part  of  the  lot  necessarily  change  the  frontage 
of  all  that  part  of  the  lot  which  might  lie  be- 
tween the  structure  and  the  rear  end  thereof. 
And  doubtless  wherever  a  structure  fronting 
on  the  side  street  appropriated  a  strip  through 
to  the  other  side  of  the  lot,  all  the  lot  lying  be- 
tween the  strip  so  appropriated  and  its  rear 
end  would  have  its  frontage  changed. 

In  applying  these  principles  to  the  several 
cases  under  consideration,  it  is  necessary  to  as- 
certain the  form  of  the  several  lots  and  the 
character  of  the  improvements  made  on  each 
and  existing  at  the  time  the  city  began  pro- 
ceedings to  improve  the  respective  streets  upon 
which  the  lots  were  claimed  to  abut. 

In  the  case  of  Toledo  v.  WiUiam  8hMU  the 
city  contended  that  the  defendant's  lot  abutted 
on  Erie  street  as  well  as  on  Stickney  avenue, 
snd  attempted  to  assess  the  lot  for  its  full 
length  along  the  former  street,  to  pay  the  cost 
and  expense  of  hnproving  that  street  It  is  a 
rectangular  comer  lot  extending  along  Erie 
street  120  feet,  and  along  Stickney  avenue  27i 
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feet;  upon  it  stands  a  dwelling  house  so  con- 
structed that  its  front  was  consistent  with  that 
of  the  lot  when  vacant  Another  bailding 
fronting  16  feet  on  Erie  street  and  extending 
back  27  feet  then  stood  on  said  lot,  the  front 
half  of  which  its  owner,  the  defendant,  occu- 
pied for  a  shoe  shop.  This  building  stands 
upon  the  rear  end  of  the  lot^  where  the  lot  is 
considered  with  reference  to  its  front  on 
Stickney  avenue.  According  to  the  principles 
which  we  hold  should  determine  the  fact  of 
frontage,  the  lot  in  question,  If  vacant,  would 
front  on  Stickney  avenue,  and  as  the  style  of 
the  dwelling  house  is  as  consistent  with  the 
continuance  of  that  frontage,  its  erection  did 
not  effect  a  change  in  that  respect  The  other 
building  however,  clearly  and  distinctly  fronted 
on  Erie  street,  and  its  front  end  was  de- 
signed for  and  used  as  a  work  shop  for  Uia 
owner;  a  use  nowise  appurtenant  to  the  dwell- 
ing house,  but  on  the  contrary,  was  indepen- 
dent thereof.  The  style  of  this  building  and 
the  chief  purpose  for  which  it  seems  to  have 
been  desii^ned  indicate  a  fronting  on  £rle 
street  What  in  relation  to  this  building  Is 
unmistakably  a  front  door,  opens  immediately 
upon  Erie  street,  and  affords  the  only  direct 
entrance  to  the  shoe  shop.  This  latter  build- 
ing stands  on  the  rear  end  of  the  lot  when 
viewed  from  Stickney  avenue,  and  extends 
back  nearly  its  entire  breadth,  so  that  the 
buildinff  substantially  covers  the  rear  16  feet 
of  the  lot  To  that  extent  the  lot  should  be 
held  to  front  on  Erie  street,  and  the  assessment 
made  accordingly. 

In  the  case  of  TclUdo  t.  Btenman  the  agreed 
statement  of  facts  shows  that  the  real  estate  in 
the  petition  described,  being  lot  number  610» 
in  Oliver's  addition  to  the  city  of  Toledo,  Lu- 
cas county,  Ohio,  as  laid  out  and  platted,  abuts 
50  feet  upon  Broadway  street,  and  150  feet 
upon  Logan  street  and  is  situate  on  the  sooth- 
westerly  corner  of  said  streets. 

Broadway  strieet  runs  northeasterly  and 
southwesterly,  and  Is  intersected  at  right  angles 
by  Logan  street 

The  entire  lot  is  covered  l^  a  brick  buildinSp 
120  feet  of  which,  extending  northwester^ 
from  Broadway  street,  is  three  stories  In 
height,  and  the  northwesterly  SO  feet  thoeof 
Is  two  stories  in  height  This  building  Is  used 
by  the  plaintifF  for  the  purpose  of  carrying  on 
the  business  of  dealing  in  hardware  and  stoves^ 
and  of  manufacturing  beating  furnaces. 

The  first  story  of  the  three-story  part  Is  di- 
vided into  two  store  rooms,  whicdi  extend  the 
entire  length  of  said  part;  the  store  rooms  are 
connected  by  two  archways  in  the  brick  parti- 
tion extending  between  the  same.  In  that  part 
of  each  of  the  store  rooms  abutting  upon  Broad- 
way street  there  are  large  double  doors  which 
are  used  for  the  purpose  of  ingress  and  eeress 
from  and  two  said  Broadway  street,  and  on 
each  side  of  said  doors  are  large  window* 
which  are  used  for  the  purpose  of  displaying 
the  goods  and  wares  ox  the  plaintiff,  and  for 
the  purpose  such  windows  are  generally  used. 

In  that  part  of  the  three  story  building  abut- 
tlne  upon  Logan  street  there  is  no  door  except 
at  the  northeasterly  end  thereof,  which  is  used 
for  the  purposes  of  ingress  and  egress  from  and 
to  said  Logan  street 

Adjacent  to  this  door  and  in  the  two^toiy 
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part,  to  a  doorway  12  feet  in  width  leading  into 
a  hallway,  and  connected  with  stairs  by  means 
of  which  access  to  had  to  the  second  and  third 
floors.  To  thto  ball  there  is  access  from  the 
store  rooms  above  mentioned. 

The  two-story  portion  of  the  bunding  to  used 
by  the  plaintiff  as  a  bam  in  which  are  Kept  hto 
horses  and  wagons,  used  by  him  in  carrying  on 
hto  business  and  for  no  other  purpose,  and 
from  thto  opens  onto  Logan  street  a  aoor  wide 
enough  to  admit  the  passage  of  a  horse  and 
wagon.  At  the  northwesterly  end  of  said 
store  rooms  there  is  a  large  double  door  about 
6  feet  in  width  through  which  access  to  ob- 
tained to  the  twostory  part.  Westerly  of  this 
doorway,  and  at  the  northwesterly  end  of  said 
store  rooms,  there  to  a  window. 

The  entire  twostory  building  to  used  by  the 
plaintiff  in  carrying  on  his  busfiess,  and  for  no 
other  purpose.  The  third  floor  of  the  buildine 
is  used  as  a  public  hall,  and  access  to  the  hall- 
way above  mentioned  is  had  both  from  the  Lo- 
gan street  entrance  and  from  the  store  rooms 
above  mentioned. 

At  the  corner  of  Broadway  and  Logan 
Btreete  there  to  a  window  extending  upon  Lo- 
gan street  about  2^  feet  and  upon  Brcmdway 
street  about  2k  feet  On  the  second  floor  of  both 
buildings,  and  upon  the  third  floor  of  said 
building,  there  are  windows  upon  both  the 
Broadway  and  Logan  street  sides. 

The  record  contains  a  photograph  of  the 
building,  showing  that,  according  to  its  style 
of  architecture  and  plan  of  construction,  it 
fronted  on  Broadway,  but  was  provided  with 
openings  admitting  of  the  free  use  of  Logan 
street;  and  the  evidence  given  by  the  owner 
himself  shows  that  the  Logan  street  entrances 
were  freely  used  in  connection  with  hto  busi- 
ness. One  of  those  entrances  was  the  chief 
means  of  ingress  and  egress  to  and  from  a  pub- 
lic hall  in  the  third  story.  Another  of  tnem 
seems  to  have  been  the  only  entrance  to  that 
part  of  the  building  used  for  a  bam. 

The  circuit  court  found  that  the  building 
and  consequently  the  lot  fronted  on  Broadway 
alone.  This  holding  was  correct  The  build- 
ing was  an  entirety, — a  single  structure  de- 
signed for  conducting  a  particutor  business — 
and  of  such  form  and  s^le  that,  according  to 
the  common  understaadmg  and  notion  respect- 
ing the  subject,  it  fronted  on  Broadway.  One 
side  extended  along  Logan  street,  and  naturally 
the  use  of  that  street  would  be  both  conven- 
ient and  advantageous  to  its  occupants.  In 
view  of  this  situation  the  owner  in  the  plan  of 
coDstraction  provided  facilities  for  sucn  uses, 
and  afterwards  those  facilities  were  used  at  their 
pleasure  by  the  owner,  his  employees  and  cus- 
tomers; this  use,  however,  neither  changed 
the  front  of  the  building,  nor  gave  it  a  double 
front;  it  was  a  use  incidental  merely  to  a  struct- 
ure thus  favorably  situated  whose  plan  of  oon- 
straction  gave  it  a  recognized  front  in  another 
direction.  Where  a  buildins;  has  been  con- 
structed after  a  plan  that  inaicates  unmtotak- 
ably  or  even  with  reasonable  certainty  its 
front,  the  circumstances  that  facilities  for  side 
entrances  have  been  provided  and  are  after- 
wards used  by  its  occupants  and  those  who  for 
sodal  or  business  purposes  visit  the  house  can 
operate  only  slightly,  If  at  all,  to  effect  a 
change  in  thto  particular. 
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In  the  case  of  Toledo  v.  Annie  Bedder,  an 
agreed  statement  of  the  facts  discloses  that 
"the  real  estate  in  the  petition  described  being 
lot  number  206,  in  Enower's  addition  to 
the  city  of  Toledo,  Lucas  county,  Ohio,  as 

Slatted  and  laid  out  abuts  40  feet  upon 
[nower  street,  and  106.26  feet  upon  Maumee 
avenue.  Knower  street  extends  east  and  west, 
intersecting  Maumee  avenue  at  right  angles, 
and  said  lot  number  206  is  situate  upon  the 
northwest  comer  of  said  streets.  The  north  end 
of  said  lot  abuts  40  feet  upon  an  alley. 

"May  6, 1890,  there  was,  and  continuously 
ever  since  said  time  there  has  been,  upon  said 
lot  a  twostory  frame  dwelling,  with  a  one- 
story  addition  which  was  at  said  time,  and  con- 
tinuously ever  since  has  been,  used  and  occu- 
pied by  said  plaintiff  as  her  residence. 

"There  was  not  at  said  time,  nor  is  there 
now,  any  other  building  upon  said  lot,  except 
a  small  shed  which  was  and  to  located  upon 
the  line  of  said  alley,  and  was  and  to  used  for 
storiDg  fuel. 

"The  narrow  part  of  the  two-story,  or  main 
part  of  the  bousp,  faces  Enower  street,  and 
the  long  side  thereof  faces  Maumee  avenue. 
In  the  two-story  part  facing  Enower  street 
there  was  and  to  a  door  from  which  extends  a 
walk  leading  to  the  street;  in  the  two-story 
part  of  the  house  facing  Maumee  avenue 
&iere  to  no  opening  except  windows;  on  the 
northerly  side  of  the  two-story  part  there  was 
and  is  a  one-story  addition,  which  to  not  as 
wide  as  the  main  part  of  the  house;  in  the  side 
of  thto  addition,  facing  Maumee  avenue,  there 
to  a  door  opening  onto  a  porch,  which  extends 
along  thto  side  of  the  addition,  and  there  was 
and  to  a  walk  leading  from  said  Maumee 
avenue  to  said  porch,  and  on  a  line  with  said 
door  there  was  and  to  a  door  opening  from  the 
sitting  room,  in  the  main  part,  onto  thto  porch: 
the  flnt  floor  of  the  two-story  part  to  divided 
into  three  rooms  and  a  hallway;  the  door  fa- 
cing Enower  street  opens  into  a  hallway:  the 
hallway  has  therein  a  stairway  and  two  doors 
the  one  leading  to  the  sitting  room,  and  the 
other  into  what  to  used  as  a  parlor;  the  room 
next  to  Enower  street  to  used  as  a  parlor  or 
front  room,  and  has  windows  on  the  Enower 
street  and  Maumee  avenue  sides;  behind  the 
parlor  is  an  ordinary  family  sittine  room,  with 
a  bedroom  off  it;  the  one-story  aadition  con- 
stitutes the  dining  room  and  kitchen,  from 
which  to  a  door  leading  onto  the  porch  atwve 
described,  and  a  door  in  the  north  end,  open- 
ing into  a  small  woodshed. 

"There  was  not,  at  the  time  aforesaid,  and 
has  not  been,  any  fence  around  thto  lot.  The 
gables  of  the  two-story  part  are  upon  the  north 
and  south  ends  thereof;  the  gable  of  the  one- 
atory  part  is  on  the  north  end  thereof,  and  the 
roofo  on  both  parts  of  the  building  slope  east 
and  west 

'The  part  of  the  house  facing  Enower  street 
to  what  u  known  as  the  front  elevation,  and 
there  is  no  other  front  elavation  thereto. 

"It  was  further  admitted  by  the  plaintiff 
that  if  she  were  called  upon  to  testify,  she 
would  testify  that  the  entrances  to  her  house 
from  Enower  street  and  from  Maumee  ave- 
nue were  both  used  for  the  purposes  of  in- 
gress and  egress  to  and  from  said  house,  but 
that  the  family  most  frequently  used  the  en- 
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trance  on  Maumee  arenue  for  said  pur- 
pose.** 

Id  addition  to  this  agreed  ttatement,  a  photo- 
graph of  the  premiaes  was  introduced  in  evi- 
dence, which  plainlj  shows  that  the  dwelling 
house,  according  to  the  plan  of  its  construc- 
tion, should  be  held  to  front  towards  Knower 
street.  The  circuit  court  held  that  the  prem- 
ises fronted  on  Knower  street.  We  thins  this 
holding  is  correct.  According  to  the  princi- 
ples we  hold  should  be  applied  to  determine 
the  question  of  frontage,  the  lot,  if  vacant, 
would  front  on  that  street.  A  dwelling  house 
stands  on  the  lot,  the  front  of  which,  while  it 
is  not  indicated  with  entire  clearness,  mav 
fairly  be  held  to  face  in  the  same  direction.  It 
has  an  entrance  from  Maiimee  avenue  which 
its  occupants  and  many  others  having  occasion 
to  visit  them  find  more  convenient  than  the 
entrance  from  Knower  street,  and  on  that  ac- 
count use  it  more  frequently  than  they  use  the 
latter  entrance.  This  use,  however,  as  we 
have  seen,  is  entitled  to  very  little  weight  upon 
the  Question  of  frontage  in  any  case,  and 
especially  respecting  the  front  ot  a  dwelling 
house,  where  the  use  may  vary  with  the  ca- 
price of  its  occupants,  or  change  entirely  with 
a  change  of  tenants. 

Judgment  accordingly. 

8pear»  J.,  concurring: 

I  assent  to  the  judgments  rendered  in  these 
cases,  and  others  of  like  kind  decided  at  the 
same  time  involving  the  same  question,  on 
the  principle  of  stare  decisis.  The  judgment 
in  the  Hamland  Can,  50  Ohio  St.  471,  pro- 
pounced  June  20, 1898,  was  rendered  by  a  di- 
vided court  It  received,  at  the  time  of  its 
'rendition,  neither  the  assent  of  my  judgment 
nor  my  vote,  although  nn  formal  dissent  was 
entered  of  record.  April  24,  1894,  the  ques- 
tion was  again  presented  to  this  court  in  Sand- 
rock  V.  Columbus,  51  Ohio  St.  817,  and  the 
same  principle  announced,  resulting  in  a  re- 
versal of  the  judgment  below. 

Time  and  space  are  not  taken  here  to  give  a 
statement  of  the  pound  of  dissent  of  the 
minority,  for,  as  it  seems  to  me,  such  state- 
ment would  be  regarded,  using  common  par- 
lance, as  a  "  back  number,"  even  though  it 
might  be  possible  to  demonstrate  that  some 
other  construction  of  the  statute  would  have 
been  sounder,  more  scientific,  or  more  philo- 
sophical, or  more  scholarly.  The  law  was  set- 
tled long  ago;  the  rule  given,  admittedly  an 
equitable  one,  was  acquiesced  in  by  the  people 
at  large,  and  by  most  of  the  courts  of  the  state, 
and  numerous  controversies,  in  Columbus  and 
other  cities,  were  adjusted  and  improvements 
made  in  consonance  with  the  rule  given,  on 
the  understanding  that  the  question  was  set- 
tled and  ended;  and  it  would  seem  that  it 
should  be  so  regarded.  Btars  decisis,  st  non 
quista  fiwwrs, 

Shauckt  J.,  dissenting; 

Attention  is  due  to  the  terms  of  the  statute 
conferring  upon  municipalities  the  power  of 
assessment  which  has  been  exercised  in  these 
cases.  It  provides  that  *'  where  an  improve- 
ment is  made  of  an  existing  street,  alley,  or 
other  public  highway  ...  the  costs  and 
expenses  shall  oe  assessed  by  the  council  on 
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the  abutting  •  •  •  lots  and  lands  Id  tba 
corporation  •  .  .  bv  the  foot  front  of  the 
property  bounding  and  abutting  on  the  im- 
provement." Rev.  Stat.  §  2264.  The  assess- 
ment contemplated  is  not  ilipon  buildings,  bat 
upon  lots  and  lands.  It  extends  to  all  abalting 
lots  and  lands.  It  extends  to  all  abutting  lots 
whether  they  be  used  and  occupied  or  vacant 
In  the  case  of  lots  that  are  built  upon,  the 
power  is  not  limited  by  architectural  eleva- 
tions nor  by  modes  of  ingress  and  egress.  To 
make  lots  and  lands  subject  to  the  assessment 
it  is  necessary  only  that  they  bound  and  abut 
on  the  improvement. 

The  relation  of  these  words  of  the  statute 
shows  plainly  enough  that  the  general  assem- 
bly useid  them  in  their  popular  sense,  regard- 
ing **  bounding"  and  "abutting"  as  synonyms^ 
and  "  front"  as  indicating  the  extent  to  which 
a  lot  is  bounded  by  the  highway  for  whose  im- 
provement the  assessment  is  made.  And  it  is 
equally  clear  that  the  general  assembly  shared 
in  the  popular  understanding  that  a  corner  lot 
fronts  on  both  the  streets  by  which  it  is 
bounded.  That  this  is  the  sense  in  which 
these  words  are  used  is  indicated.  not.only  by 
the  provision  quoted,  but  by  many  others  re- 
lating to  the  cobtrol  and  improvements  of  mu- 
nicipal highways,  such  as  the  requirements  as 
to  the  frontage  owned  by  those  who  sign  peti- 
tions for  the  improvements,  consents  to  the 
granting  of  franchises  in  streets,  and  the  pro^ 
visions  relating  to  the  cleaning  of  streets,  and 
the  construction  and  maintenance  of  sidewalks 
and  sewers.  It  is  provided  (Rev.  Stat  ^  2333) 
that  no  tax  shall  be  imposed  for  the  construc- 
tion of  a  sidewalk  upon  property  whose  own- 
ers "have  contracted  and  maintained  side- 
walks in  front  of  such  property."  Will  it  be 
said  that  the  owner  of  a  corner  lot  is  exempt 
from  the  construction  of  a  walk  upon  one  front 
of  his  lot  because  be  has  constructed  and 
maintained  a  walk  upon  the  other?  If  it  be 
answered  that  the  use  of  the  plural,  **  side- 
walks," prevents  the  application  to  that  sec- 
tion of  the  views  here  expressed  by  the  major- 
ity, the  reply  is  that  in  view  of  the  legislature 
it  requires  a  plurality  of  walks  to  occupy  the 
fronts  of  comer  lots. 

The  provisions  of  sections  2879  and  28S3, 
inclusive,  are  more  than  suggestive.  Thev  au- 
thorize municipalities  to  a>>se8s  the  expense  of 
constructing  sewers  '*  upon  the  feet  front  of 
the  lots  and  lands,  bv  or  through  which"  they 
pass.  Certainly  a  lot  cannot  front  upon  a 
sewer,  as  the  word  "  front"  is  defined  by  the 
majority  in  these  cases.  It  is  provided  in  sec- 
tion 23»B  that  "  the  council  may  exempt  from 
assessment  such  portion  of  the  frontage  of  any 
lot  having  a  greater  frontage  than  its  aversge 
depth,  and  so  much  of  any  frontage  of  comer 
lots  as  to  it  may  seem  equitable,  and  charge 
the  deficiency  caused  by  such  exemption  <m 
the  whole  frontage  tax  pro  rata."  In  view  of 
this  provision,  the  meaning  of  these  words  is 
not  a  matter  of  inference,  but  the  subject  of 
express  declaration.  Section  2269  prescribes 
rules  for  making  assessments.  As  amended 
March  27. 1884,  it  contained  the  following  pro- 
vision: "  And  if,  in  making  a  special  assess- 
ment  by  the  foot  front,  there  is  land  bound- 
ing or  abutting  upon  the  improvement  not  sul>- 
divided  into  lots,  or  if  thsrs  be  lots  n\ 


idosu 


Toledo  ▼.  Bhbilu 


tO^ 


and  recorded,  hmnding  or  abutting  on  mid  im- 
protement  and  If/ing  lengthwise  on  said  improve- 
ment, tbe  council  ahaU  fix  in  like  manner  the 
front  of  such  land  to  the  usual  depth  of  lot, 
80  that  it  will  he  a  fair  average  of  the  depth 
of  lots  in  the  neighborhood,  which  shall  be 
aubject  to  such  assessinent."  Before  the  assess- 
menta  whose  validity  is  now  considered  (March 
11,  1887)  die  section  was  amended  by  omitting 
the  italicised  portion  thoreof.  That  provision 
was  inserted  in  tbe  act  of  1884  so  that  cor- 
ner lots  might  not  be  assessed  upon  the  whole 
of  their  long  frontage.  It  was  omitted  from 
tbe  act  of  1887,  so  that  they  should  thereafter 
be  assessed  upon  such  entire  frontage.  That 
this  is  the  true  legislative  meanine  of  the 
terms  under  consideration  is  scarcelyiess  man- 
ifest in  other  provisions  of  the  statute. 

The  use  of  the  terms  in  this  sense  is  not  onlv 
in  conformity  with  popular  usage,  but  it  (s 
technically  accurate.  To  front,  is  to  be  in  a 
confronting  or  opposed  position;  to  face  toward; 
to  meet. 

A  somewhat  extended  examination  seems  to 
warrant  the  observation  that  there  is  but  one 
exception  to  tbe  numerous  cases  in  which, 
either  by  express  holding  or  by  clear  implication 
"to  front"  and  *'to  abur'  have  been  adjudeed 
to  be  equivalent  phrases  within  the  meaning 
of  the*  assessment  acts.    The  act  under  which 
extensive  street  improvements  were  anderiaken 
in  the  city  of  Columbus  (72  Ohio  Lews,   p. 
153)  was  held  to  be  unconstitutional;  but  it 
was  also  held  that  those  who  promoted  tbe  im- 
provement were  estopped  to  assert  its  invalid- 
ity, and  that  as  to  them  the  act  should  be  en- 
forced according  to  its  terms.    Section  24  of 
the  act  provided  that  the  city  council  should 
"  not  have  the  right  to  authorize  any  Improve- 
ment unless  tbe  owners  of  two  thirds  of  tbe 
feet  front  of  tbe  property  abutting  on  any 
street  or  avenue  to  be  improved  shaill  petition 
the  city  council  for  the  privileges  of  this  act." 
In  Columlma  v.  Sohl,  44  Ohio  St.   479,    this 
court  held  that  the  petition  presented  to  tbe 
council  in  that  case  was  sufficient,  although 
tbe  record  showed  that  to  reach  that  result  it 
was  necessary  to  count  tbe  lengthwise  frontage 
of  all  the  petitioners,  even  of  thone  whose  lots 
were  vacant.    The  14th  section  of  the  act  pro- 
vided that  the  cost  of  the  improvement  should 
be  "  assessed  equally  per  front  foot  upon  the 
property  fronting  or  abutting  on  tbe  improve- 
ment," and  this  court  adjudged  that  assess- 
ments upon  the  entire  long  frontage  of  comer 
lots  were  valid  even  though  they  exceeded  the 
value  of  the  lots  after  the  improvement  was 
made.    The  provisions  now  under  considera- 
tion (§  2264).  were  before  this  court  in  Lima  v. 
Cemetery  Aeeo.  42  Ohio  St.  128.     It  was  held 
that  a  cemetery  fronts  upon  an  alley.    The 
conclusion  is  based  upon  the  obvious  consider- 
ation that  all  lands  front  all  the  highways  by 
which  they  are  bounded.    How  that  case  could 
have  afforded  any  other  reason  for  the  conclu- 
sion reached,  does  not  appear. 

In  Cincinnati  Y.  Seaeongood,  46  Ohio  St.  296. 
this  court  determined  a  question  arising  out  of 
the  amendment  of  section  2269  above  shown. 
The  quesiion  was  whether  the  assessment  for 
the  improvement  of  a  street  upon  which  a  cor- 
i^cr  lot  fronts  lengthwise  is  valid  for  the  entire 
length  of  that  frontage  as  provided  in  the  act 
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of  March  11,  1887,  or  whether  it  should  be  re- 
stricted as  required  by  the  act  of  March  27, 
18d4  The  court  reached  the  conclusion  that 
the  extent  to  which  the  property  could  be  as- 
sessed was  determined  by  tbe  statute  in  force 
at  the  time  of  the  passage  of  the  improvement 
ordinance.  The  contention  of  counsel  and  the 
decision  of  tbe  court  are  vanity  unless,  under 
the  act  of  ISST,  the  assessments  now  before  oa 
are  valid. 

The  report  by  Sayter,  J.,  in  Shehan  v.  Cin^ 
einnnti,  25  Ohio  L.  J.  212,  shows  that  in  that 
case  the  superior  court,  taking  the  same  view 
of  the  statute  and  of  Cincinnati  v.  B'atongood, 
as  it  has  taken  in  rendering  the  Judgments  now 
under  review  (considered  with  these  cases  and 
reversed)  adiudged  that  the  assessment  was 
valid  upon  the  entire  long  frontage  of  a  corner 
lot.  At  about  the  same  time  that  court:  under 
the  same  statute,  rendered  a  similar  judgment 
in  Elder  v.  Cincinnati,  Tbe  judgment  which 
it  then  rendered  was  affirmed  by  this  court 
May  28,  1892,  27  Ohio  L.  J.  876. 

In  Dee  Moinee  v.  Dorr,  81  Iowa,  89,  the  va- 
lidity of  an  assessment  upon  the  entire  long 
frontage  of  a  comer  lot  was  upheld.  The  court 
disposed  of  the  point  now  considered  as  fol- 
lows: **These  premises  were  situated  at  the 
intersection  of  Sixth  and  Walnut  streetii,  being 
a  comer  lot  with  22  feet  front  on  the  latter 
street,  and  180  feet  fronting  on  the  former.  It 
will  thus  be  seen  that  the  lot  had  two  fronts, 
as  every  oomer  lot  necessarily  has,  because  its 
face  is  opposite  to  and  fronts  on  two  different 
streets." 

The  same  conclusion  was  reached  in  Mor- 
rison V.  Berehire,  82  Iowa,  271,  tbe  court  say- 
ing: "Some  of  them  are  corner  lots,  and  are 
so  situated  that  tbe  streets  bounding  each  one 
of  them  upon  its  end  and  side  are  improved. 
These  lots,  in  fact,  front  on  two  streets—have 
a  double  frontage,  and  are  therefore  properly 
80  assessed." 

The  same  conclusion  was  reached  in  Law- 
rence y.  RiUam,  11  Ejin.  499,  under  a  statute 
providing  that  "the  assessment  shall  be  made 
on  all  lots  and  pieces  of  ground  abutting  on 
tbe  improvement  according  to  the  foot  front 
thereof." 

In  People.  V.  Adame,  45  N.  Y.  S.  R,  270,  the 
frontnge  of  a  corner  lot  was  thus  determined: 
"A  corner  lot  faces  or  fronts  on  two  streets; 
it  has  a  frontage  on  both  streets,  though  the 
house  built  upon  it  may  have  its  principal  door 
for  egress  and  ingress  facing  only  one  street." 

It  would  exhaust  patience  to  cite  all  the 
cases  in  which  this  view  of  the  words  and 
phrases  now  under  consideration  has  been 
taken.  A  few  more  of  them  are  Bone^U  v. 
Lebanon,  19  Ohio,  418;  Sprinafield  v.  Green, 
120  m.  274;  Wilbur  v.  SpHngfietd,  128  111.  490; 
8eoU  County  r.  Hinds,  00  Minn.  204;  Michener 
V.  Philadelphia,  118  Pa.  OS'S;  Joyes  v.  **?//«/- 
bum,  11  Ky.  L.  Rep.  892:  Weeks  y.  Mihoaul-ee, 
10  Wis.  258;  Tracy  v.  Chicago,  24  111.  500; 
Bacon  V.  Savannah,  91  Gk.  500. 

It  is  apparent  thst  the  legal  meaning  of  these 
terms  had  been  judicially  settled  before  they 
were  used  in  the  statute  before  us.  Here  is  no 
occasion  for  the  application  or  discussion  of 
rules  of  interpretation  supposed  to  be  of  an 
equitable  nature.  Tbe  oonstitutinnal  validity 
or  tbe  statute  Is  confessed  and  the  meaning  of 
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iU  protMoBs  h  eDtively  dear.  Its  enforce- 
ment aoeocdinff  to  itsobTlous  intent  is  required 
by  that  snboraination  to  the  law  which  Is  dne 
from  all  courts  and  especially  from  those  that 
are  not  otherwise  subordinate.  Nor  do  the 
conclusions  reached  by  the  majority  In  these 
cases  leave  modi  occasion  for  pointing  out  the 
confusion  that  is  to  ensue.  These  obserra- 
tions,  perhaps,  solBdentlT  intimate  the  opinion 
that  the  juoffments  of  tne  superior  court  of 
Cindnnati  should  be  affirmed,  those  of  the 
circuit  court  of  Lucas  County  reyersed;  and 
that  HavUand  w,  Cokunbui  should  be  over- 
ruled. 

Borktttt  J.,  dissenting: 
'  I  base  my  dissent  In  all  of  these  eases  upon 
the  following  oonsiderationi: 

These  cases,  with  others,  were  brought  here 
for  the  purpose  of  haying  this  court  aeain  con- 
sider the  pnndples  of  the  Hdviiand  Vase,  and 
if  possible  overrule  that  case,  and  therefore  I 
fed  at  liberty  to  here  consider  the  question 
anew* 


In  that  case  I  contended,  and  I  now  oontead, 
that  the  matter  of  assessments  upon  comer  lots 
for  street  improvements  is  governed  alone  by 
the  Constitution  and  statutes  on  that  sabject^ 
That  there  is  no  statute  warranting  the  rule  of 
the  Haviiand  Oa$e^  and  that  comer  lota  are 
liable  to  be  assttsed  l^  the  foot  front  on  Ihdr 
entire  lenffth  and  bcndth,  subject  to  the  re- 
striction  tnat  the  assessment  cannot  exceed  the 
amount  of  the  special  benefit,  as  was  held  in 
the  Ohatnberiain  0am,  84  Ohio  8t  651,  and  also 
subject  to  the  restriction  of  §  2288,  Rev.  8Uk 
as  to  double  assessments  within  a  period  of 
Aye  years,  and  subject  further  to  the  25  per 
centum  limitation,  when  that  limitation  is  ap- 
plicable, subject  still  further  to  such  other  lim- 
itations in  special  cases  as  are  provided  bj 
statute. 

The  maloritr  having  again  affirmed  the  prin- 
dpies  of  the  Haviiand  Ooie,  the  quesdon  must 
be  regarded  as  settled,  and  to  be  fdlowed  by 
this,  as  well  as  the  lower  courts,  unless  changed 
by  the  general  assembly  as  to  future 
ments. 


HEW  JERSEY  COURT  OF  ERRORS  AND  APFBALSL 


William  P.  STAKDI8H 
Caroline  M.  B ABCOCK  ^  oL 


*lIoiftejr  fiald  bj  one  pmaeinmr  to  hie  iiidi- 
Tldiiiil  erediior  In  satisfaotioD  of  a  Just  debt, 
and  reodved  by  the  oredltor  without  knowledsre 
or  notloe  that  it  to  partnership  money,  may  be 
retained  by  such  oredltor  against  the  claims  of 
the  partnership  or  the  other  partners,  although 
it  was  in  fact  money  derived  from  the  lale  of 
partnership  property;  aliUr  as  to  partnership 
property  transferred  in  payment  of  an  Individual 
debt. 

(Deoember  a.  18BBJ 

CROSS  APPEALS  from  the  Chancery  Court 
in  a  proceeding  to  charge  plaintiff's  claims 
against  Frederick  A.  Babcock  upon  lands 
standing  in  the  name  of  his  wife;  the  com- 
plainant appealing  from  so  much  of  the  decree 
as  refused  to  charge  the  land  with  his  entire 
claim,  and  defendant  Caroline  appealing  from 
so  much  as  made  any  part  of  the  claim  a 
diarge  on  the  land.    Modified  on  drfendanfi 

The  facts  are  stated  in  the  opinion. 
Mr,  Frank  Ber^^eii*  for  complainant: 
Each  member  of  a  partnership  has  a  lien 
upon  all  the  funds  and  property  of  the  partner- 

•Headnote  by  MAon,  J. 


ship  to  secure  distribution  and  payment  of  th» 
surplus. 

AmML  V.  Hagerman,  45  K.  J.  Eg.  186;  BQi 
V.  Beach,  19  K.  J.  Eq.  81;  Story,  Partn.  6  Vli 
JHfer  V.  Olark,  6  Met.  662. 89  Am.  Dec.  097. 

As  long  as  the  funds  of  a  partnership  can 
be  identifled  they  can  be  reclaimed,  no  matter 
in  whose  hands  they  may  be  found. 

Shaler  v.   Trovbridgs,  88   N.  J.   Bq.    IM; 
Lindley,  Partn.  ed.  IbSH,  p.  853;  ParMdffe  t. 
WeUi,  80  N.  J.  Eq.  176;  Olmsntt  v.  Je9$up, » 
N.  J.  Eq.  669;  Morm  v.  QUawn,tiN.  Y.  804. 

To  allow  one  partner  by  his  own  secret  and 
fraudulent  act  to  devest  the  lien  of  the  other 
partners  on  a  large  part  of  the  partnership^ 
property  is  simply  to  destroy  the  security 
which  tiie  law  hsis  always  given  to  partners  in> 
trade. 

We$t  V.  Skip.l  Yea.  Sr.  889;  Fc»  ▼.  Earn- 
^ry,  Cowp.  445. 

Where  a  fraud  has  been  committed  not  onlr 
is  the  person  who  commits  the  fraud  precluded 
from  deriving  any  benefit  from  it,  but  even  anr 
innocent  person  is  so  likewise,  unless  he  has  in 
good  faith  acquired  a  subsequent  interest  for 
value,  for  the  third  person,  1^  seeking  to  de- 
rive any  lienefit  under  such  a  transaction,  or 
to  retain  any  benefit  resulting  therefrom,  be- 
comes partieepi  criminii,  however  innocent  of 
the  fraud  in  tiie  beginning. 

Shaler  v.  TravAridge,  88  N.  J.  Bq.  608; 
Perry,  Tr.  S  173. 

The  trustee,  wherever  the  trust  property 
may  be  placed,  must  always  be  careful  not  to- 


NOTB.— The  above  decision  denying  that  money 
of  a  partnership  actually  reoeivedfrom  one  part- 
ner In  good  faith  on  payment  of  bis  individual 
debt,  can  be  brought  irlthln  the  rule  that  permits 
partnership  property  to  be  followed  so  long  ss  it 
oan  be  IdentHtod  If  transferred  to  a  creditor  of 
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one  partner  Is  of  great  praotioal  Importance,  and 
makes  an  Interesting  distinction  between  money 
and  other  property. 

As  to  the  right  of  a  Arm  to  assume  a  partner^ 
debt,  see  note  to  B»  Bdwards  ft  W.%  Bstate  (]fo> 
»Ii.B.A.  SSL 
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amal^mate  it  with  his  own,  for  if  he  does  the 
eutui  que  truH  will  be  entitled  to  every  portion 
of  the  olended  property  which  the  trustee  can- 
not prove  to  be  his  own. 

Lewin,  Tr.  pp.  293, 294, 297,  298;  KnatehbuU 
T.  Ballett,  L.  R.  18  Ch.  Div.  696;  Importen  db 
T.  Nat.  Bank  v.  ftfew,  128  N.  Y.  272;  Marri- 
son  V.  Kinstra,  65  Miss.  71;  tinorgrast  v.  Moore, 
80  Mo.  App.  282:  CenircU  Nat.  Bank  v.  Con- 
neeiicut  Mut.  L.  Ins.  Co,  104  U.  8.  64,  26  L. 
ed.  698. 

Mr,  CortUuidt  Piurker  for  respondents. 

Mjkgie*  J.,  delivered  the  opinion  of  the 
court: 

The  decree  appealed  from  chartred  upon 
lands  of  Caroline  M.  Babcock  the  sum  of 
$921.60,  with  interest  from  January  10,  1889, 
in  favor  of  William  P.  Standish,  and  directed 
that  unless  that  sum,  with  costs,  should  be  paid 
within  a  stated  time,  said  lands  should  be  sold 
to  raise  what  was  thus  charged  thereon.  Car- 
oline M.  Babcock,  who  was  one  of  the  defend- 
ants below,  appeals  from  the  -decree,  on  Uie 
g-ound  that  it  was  erroneous  to  charge  her 
nds  with  any  part  of  that  sum.  William  P. 
Standish,  who  was  complainant  below,  ap- 
peals from  the  decree,  and  contends  that  it  was 
erroneous  in  not  charging  on  said  lands  a  larger 
sum.  These  appeals  have  been  argued  to- 
gether. 

To  make  intelligible  the  conclusions  I  have 
reached  upon  the  case  presented,  a  brief  state- 
ment of  the  pleadings,  showing  the  issues  be- 
tween the  parties,  is  necessary.  The  bill  was 
filed  by  Standish  against  Caroline  M.  Babcock 
and  Frederick  A.,  her  husband.  It  charged 
that  Frederick  A.  Babcock,  Joaeph  W.  Moyer, 
and  Standish,  in  1884,  entered  mto  a  written 
agreement  of  partnership  in  the  business  of 
purchasing  and  selling  coal  lands  in  Schuykill 
county.  Pa. ;  that,  under  that  agreement,  lands 
were  purchased  and  sold  at  a  profit,  and  the 
proceeds  of  the  sale  were  received  bv  Frederick 
A.  Babcock;  that,  in  1890,  Standish  filed  a  bill 
in  our  court  of  chancery,  against  Babcock  and 
Moyer,  for  an  accounting  and  settlement  of  the 
partnership  affairs,  and  it  was  thereon  decreed, 
on  October  10, 1892,  that  Babcock  was  indebted 
to  Standish  in  $4,941.78,  said  sum  being  Stand- 
ish's  share  of  said  profits;  that  said  profits 
arose  from  the  purchase  and  sale  of  lands  in 
said  county  which  were  bought  in  1884,  and 
sold  to  one  Frisbie  on  Januarv  8,  1889,  for 
$15,000,  which  sum  was  then  paid  to  said  Bab- 
cock; that  on  January  10, 1889,  said  Babcock, 
out  of  said  sum  so  received,  paid  off  a  mort- 
gage which  then  encumbered  lands  of  his  wife, 
amounting  to  $8,500,  of  principal  and  the  in- 
terest then  due  thereon.  The  bill  also  charged 
that  the  decree  remained  unsatisfied,  and  that 
Frederick  A.  Ba1xx>ck  had  property  which 
could  not  be  reached  by  execution,  and  there 
was  a  prayer  for  discoverv  against  him.  As 
to  Caroline  M.  Babcock,  the  prayer  was  that 
the  sum  paid  by  her  husband  in  satisfaction  of 
the  mortgage  on  her  lands  should  be  made  a 
charge  and  lien  on  said  lands  in  favor  of 
Stanaish,  and  that  they  might  be  sold  to  raise 
and  pay  him  that  amount  The  bill  did  not 
call  for  answers  without  oath.  Caroline  M. 
Babcock,  by  her  answer,  denied  knowledge  or 
information  justifying  belief  whether  the  agree- 1 
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ment  of  partnership  set  out  In  the  bill  was  ever 
entered  into,  or  whether,  under  it,  lands  were 
purchased  and  sold  at  a  profit,  or  whether  the 
proceeds  of  any  such  sale  were  collected  and 
received  by  her  husband.  She  admitted  that 
Standish  bad  filed  a  bill  in  the  court  of  chan- 
cery against  Moyer  and  her  husband  for  an  ao- 
count  and  settlement  of  the  affairs  of  the  al- 
leged partnership,  but  averred  that  it  was  also 
filed  against  her  and  one  Edward  M.  Babcock, 
and,  after  bavins;  been  duly  tried,  had  been 
dismissed  upon  the  merits  as  to  her.  She  ad- 
mitted on  information  and  belief  that  such  a 
decree  as  was  set  out  in  the  bill  had  been  made 
in  that  cause.  She  denied  knowledge  or  in- 
formation in  respect  to  the  purchase  of  land 
and  the  subsequent  sale  to  Frisbie,  or  the  re- 
ceipt by  her  husband  of  $15,000  as  the  proceeds 
of  that  sale,  and  she  left  complainant  to  make 
proof  thereof.  She  admitted  that  the  mortgage 
on  her  lands  had  been  paid  off,  but  denied 
that  it^was  paid  by  her  husband,  averring  that, 
being  under  foreclosure,  it  was  paid  by  her  son 
Edward  M.  Babcock.  ^y  the  answer,  sho 
mrther  averred  that  the  preyious  bill  of  Stand- 
ish had  charged  that  her  husband  had  applied 
part  of  the  money  received  by  him  from  the 
sale  to  Frisbie  to  the  satisfaction  of  the  mort- 
gage on  her  lands,  and  had  prayed  relief  by 
charging  as  a  lien  upon  her  said  lands  the 
amount  so  paid,  and  by  selling  said  lands  to 
discbarge  such  lien.  She  averred  that,  by  her 
answer  to  that  bill,  an  issue  was  presented  upon 
those  charges,  which  was  dul^  tried,  and  a  de- 
cree made  thereon  that  the  bill  should  be  dis- 
missed as  against  her,  with  costs.  She  there- 
upon claimed  that  the  matter  thus  established 
by  that  decree  was  conclusively  established  as 
against  Standish,  and  prayed  to  have  the  same 
benefit  of  this  defense  as  if  she  had  pleaded 
the  decree  in  bar.  To  this  answer  was  ap- 
pended an  afl9davit  containing  the  customary 
averments  of  affidavits  to  answers,  and  the 
further  averments  that  the  proceedings  and  de- 
cree in  the  former  suit  weie  correctly  set  forth 
in  the  answer,  and  that  a  copy  of  the  decree 
annexed  to  the  answer  was  true  and  correct. 
There  was  no  affidavit  or  certificate  of  counsel 
such  as  is  required  to  be  annexed  to  a  plea  or 
demurrer  (Rev.  p.  109,  ^  27);  but  the  complain- 
ant below  filed  a  general  replication,  and  the 
cause  went  to  heanng  upon  those  pleadings. 

The  evident  purpose  was  to  interpose  the 
defense  of  re$  Judicata.  If  the  answer  in  that 
respect  stood  for  a  plea,  the  burden  of  proving 
its  truth  devolved  upon  the  party  pleading,  for 
it  is  plainly  an  affirmative  plea.  1  Dan.  Ch. 
Prac.  718;  'Bwayte  v.  Swatfte,  87  N.  J.  Eq.  180. 
If  it  is  to  be  deemed  a  defense  set  up  by  an- 
swer, it  must  be  sustained  by  proof;  for,  if 
this  answer  was  called  for  and  put  in  under 
oath,  it  will  not  be  evidence  of  new  matter  set 
up  in  defense.  In  either  aspect,  proof  of  the  for- 
mer suit  including  the  pleadings,  which  would 
show  what  issues  were  there  tried  or  triable, 
and  the  decree  thereon,  was  necessary  to  sup- 
port the  defense.  The  case  before  us  discloses 
no  proof  whatever  of  this  sort  The  learned 
vice  chancellor,  who  tried  this  case,  indicates 
by  his  opinion  that  he  conceived  that  he  had 
before  him  the  proceedings  in  the  former  cause, 
and  that  they  snowed  that  the  dismissal  there- 
from of  Caroline  M.  Babcock  was  ordered  by 
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tbe  court  ex  mero  motu,  and  without  oonslder- 
ing  the  issue  presented  by  her  answer,  because 
she  was  not  a  proper  party.  If  the  record  dis- 
closed such  a  dismissal,  it  would  probably  fail 
to  establish  the  troth  of  the  plea  or  answer. 
If  the  record  did  not  disclose  the  eround  of 
dismissal,  extrinsic  evidence  ooola  make  it 
clear.  Buudl  y.  IKace,  M  TJ.  8.  006,  24  L. 
ed.  214.  But  here  we  have  not  the  record  of 
tbe  former  cause,  and,  in  its  absence,  there  ia 
nothing  to  support  the  defense  of  ret  Judicata, 

AUhoup;h  this  defense  was  not  made  out  by 
proof,  it  IS  also  true  that  the  proof  which  ap- 
pears to  have  been  made  in  this  cause  was  in- 
sufficient to  justify  a  decree  in  favor  of  Stand- 
ish.  Bv  his  bill,  he  asserted  that,  In  equitv, 
the  lands  of  Caroline  M.  Babcock  should  be 
recharged  with  the  burden  from  which  thev 
had  been  gratuitously  relieved  hy  her  husband  s 
use  of  partnership  funds  for  that  purpose,  and 
made  to  satisfy  Standish  for  his  share  as  one 
of  the  partners.  Under  the  answer,  he  was-re- 
quired  to  prove  the  partnership,  the  resulting 
profit,  and  particularly  that  the  $16,000  re- 
ceived by  Frederick  A.  Babcock  was  the  result 
of  the  sale  of  partnership  property.  Without 
such  proof,  the  equity  here  asserted  was  not 
established.  But  the  case  before  us  is  barren 
of  proof  upon  these  points.  While  the  decree 
\n  the  former  cause  was  not  put  in  evidence, 
yet,  as  Caroline  H.  Babcock  had  set  it  out  in 
her  answer,  and  appended  a  copy  thereto, 
Standish  had  a  right  to  rely  upon  it  as  evidence 
against  her.  if  it  possessed  evidential  force  in 
that  regard.  But  it  was  not  competent  proof 
against  her  of  the  facts  essential  to  his  case; 
for,  although  she  was  originally  made  party  to 
that  suit,  she  was  disroif»ed  therefrom.  She 
was  not  bound  by  tbe  decree,  and  its  adjudi- 
cations on  tbe  essential  facts  do  not  estop  her 
from  contesting  them,  and  requiring  other 
proof.  If  she  was  a  proper  party  in  that  cause, 
Standish  could  have  appealed  from  the  order 
dismissing  her  therefrom,  and  by  its  reversal 
would  have  bound  her  by  the  decree.  But, 
after  dismissal,  the  decree  was  as  ineffeclive 
against  her  as  if  she  had  nol  been  ojiginally  a 
party  to  the  suit.  As  the  decree  is  thus  un- 
available as  proof,  the  case  is  left  without 
proof  on  these  essential  points.  Indeed,  tbe 
only  evidence  upon  tbe  subject  is  that  of  Fred- 
erick A.  Babcock,  who,  when  called  as  a  wit- 
ness by  Standish,  repeatedly  declared  that  the 
$15,000  which  he  received  from  Frisbie  was 
the  proceeds  of  the  sale  of  railroad  bunds  and 
stock,  and  not  of  the  coal  lands.  While  it  is 
true  that  he  is  estopped  from  this  defense  by 
the  decree  in  the  former  cause,  yet  he  is  admis- 
sible to  testify  in  defense  of  his  wife,  who  is 
not  estopped  thereby. 

Tbe  result  is  that  there  is  no  evidence  to  sup- 
port the  decree  appealed  from.  But  this  re- 
sult is  by  no  means  satisfactory.  The  learned 
vice  chancellor,  who  advised  the  decree,  evi- 
dently deemed  that  he  had  before  him  evidence 
that  raised  the  legal  questions  which  he  decided. 
Indeed,  his  opinion  indicates  that  he  believed 
that  he  had  before  him,  not  only  the  pleadings 
and  decree,  but  also  tbe  evidence  taken  In  the 
former  cause;  for  be  states  facts  that  nowhere 
appear  in  proof  of  this  cause.  If  we  assume, 
as  be  did,  that  it  appeared  that  tbe  $15,000  paid 
by  Frisbie  to  Frederick  A.  Babcock  was  tbe 
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price  of  lands  belonging  to  the  partnenbip^ 
a  question  is  presented  decisive  of  the  case. 
Although  the  charge  of  the  bill  was  that 
Frederick  A.  Babcock  had  paid  off  the  mort- 
gage on  his  wife's  lands  out  of  the  ilS.OOO 
received  by  him,  the  facts  prov^l  in  this 
cause  do  not  support  this  charge.  The  truth 
was  that,  shortly  after  the  receipt  of  that 
sum,  Frederick  A.  Babcock  paid  $6,000  of  it 
to  his  son  Edward  B.  Babcock:  and  tiie  lat- 
ter, almost  immediately,  applied  enough  at 
that  sum  to  discharge  the  mortgage  on  his 
mother's  landa  It  is  suggested  by  Standish's 
counsel  that  these  circumstances  point  to  fraud, 
and  justify  the  inference  of  collusion  to  in- 
vest the  discharge  of  the  mortgage  with  an  ap- 
pearance of  flliu  generosity,  while  in  reality 
it  was  a  scheme  to  divert  partnership  funds  to 
an  unlawful  purpose.  But  the  vice  chancellor 
failed  to  draw  any  such  deduction  from  any 
evidence  before  him,  and  our  review  of  the 
evidence  before  tis  convinces  us  that  in  sodoing 
he  was  not  in  error.  The  evidence  that  the 
payment  of  $6,000  to  Edward  was  a  payment 
upon  a  just  debt,  honestly  due,  is  uncontra- 
dicted. The  circumstances  supposed  to  be  aus- 
picious are  explainable  by  tbe  near  relationahip 
of  tbe  parties,  and  will  not  justify  an  inference 
of  fraud.  There  is  ample  corroboration  of  the 
ability  of  the  son  to  make  the  advances  to  bis 
father  out  of  which  arose  tbe  indebtedneas 
upon  which  the  $6,000  was  paid.  It  must  be 
considered  as  established  that themiyment was 
made  upon  a  debt  honestly  due.  We  also  think 
that  the  evidence  before  us  plainly  shows  that 
the  son  received  that  payment'without  any 
knowledge  that  the  money  paid  was  or  was 
claimed  to  be  partnership  funds;  nor  is  there 
anything  discoverable  in  the  evidence  which 
shows  that  he  was  put  upon  inquiry  on  that 
subject.  Uis  evidence  is  uncontradicted  thai 
he  supposed  the  money  thus  paid  him  was 
from  the  proceeds  of  the  sale  of  some  raflroad 
bonds  ana  stock  made  by  his  father. 

The  question,  then,  is  whether  Edward  B. 
Babcock  can  retain  money  paid  to  him  by  bis 
father  upon  an  honest  debt,  and  received  by 
him  without  knowledge  or  notice  that  the 
money  belonged  to  a  partnership  of  which  his 
father  was  one.  The  solution  of  this  question 
is  not  affected  by  tbe  subsequent  application 
of  part  of  this  money  by  way  of  a  gift  to  his 
mother;  for,  if  Edward  had  acquired  a  right 
thereto,  he  could  dispose  of  it  at  his  pleasure. 
The  question  was  solved  by  the  court  below 
by  the  application  of  the  weU'Settled  doctrine 
of  tbe  law  of  partnership  that  each  partner  has 
a  lien  on  partnership  property  for  the  payment 
of  partnership  debts,  and  upon  the  surplus 
after  such  payment  for  his  share.  1  Llndiey, 
Partn.  §  852.  It  was  considered  that  it  fol- 
lowed from  this  doctrine '  that  one  partner 
might  follow  money  belonging  to  the  partner- 
ship into  the  hands  of  a  cr^itor  of  an  individ- 
ual partner  who  had  received  it  in  payment  of 
his  debt,  without  knowing  that  it  was  partner- 
ship money,  and  might  require  such  creditor 
to  restore  the  money  so  received  to  the  part- 
nership, or  at  least  to  account  for  his  idiare 
thereoi;  and  this  decree,  if  made  upon  tbe 
facts  deemed  to  have  been  before  the  vice  chan- 
cellor, can  only  be  supported  upon  that  prop- 
osition.   There  can   be  no  doubt  that  one 
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partner  cannot  give  away  partnership  property 
or  things  procured  by  partnership  money,  and 
that  the  donee  will  be  deemed  to  be  a  trustee 
for  the  partnership,  and  required  to  account 
for  such  gifts.  Shaler  ▼.  Trou^nidffe,  28  N.  J. 
£q.  595;  Farttidge  ▼.  WtHU,  80  N.  J.  Eq.  176, 
81  N .  J.  Eq.  862.  Nor  can  one  partner  give  a 
partnership  obligation  in  payment  of  his  indi- 
vidual debt  without  the  consent  of  the  other 
partners,  and  U  has  been  held  in  this  state  that 
the  creditor  who  thus  accepts  partnership  ob- 
ligations from  one  partner  has  the  burden  cast 
on  him  to  proTe  the  consent  of  the  other  part- 
ners. Meeutehen  t.  Kennady,  27  N.  J.  L.  280; 
Dob  r.  BaUeif,  16  Johns.  84,  8  Am.  Dec.  298. 
Nor  can  a  paner  transfer  or  create  a  lien  upon 
partnership  proper^  for  the  payment  of  his 
individual  debt  to  a  creditor  who  has  knowl- 
edge that  the  property  so  transferred  or  pledged 
is  partnership  property.  MatlaekT.  Janui,  18 
N.  J.  Eq.  126;  OUmenU  ▼.  Jemip,  86  N.  J. 
£q.  669.  And  this  doctrine  will  apply  to  part- 
nership money  paid  by  one  partner  to  his  indi- 
vidual creditor,  if  the  latter  knows  that  the 
money  belongs  to  the  partnership.  Pierey  v. 
Fiffiney,  L.  £  12  Eq.  69;  Kendal  t.  Wood,  L. 
R.  6  Ezch.  248;  17  Am.  &  Eng.  Enc.  Law, 
1250;  Davii  v.  Smith,  27  Minn.  890;  Dob  v. 
Bafiey»  ubi  iupra.  In  the  opinion  delivered 
In  the  supreme  court  in  Meeutehen  v.  Kennady, 
ftbi  supra.  Chief  Justice  Oreen  indicated  his 
approval  of  the  doctrine  declared  by  the  Su- 
preme Court  of  the  United  States  in  Boaen  v. 
Batdiefor,  87  U.  B.  12  Pet.  221,  9  L.  ed.  1068. 
That  doctrine  was  that  a  partner  conld  not  ap- 
ply partnership  property  to  the  pavment  of  his 
Individual  debt,  so  that  the  title  of  the  partner- 
ahip  thereto  would  be  devested,  even  if  the 
Individual  creditor  was  ignorant  that  the 
property  received  l^  him  belonged  to  the 
partnership.  Mr.  Justice  Story,  who  deliv- 
ered the  opinion  in  that  case,  put  the  doctrine 
upon  the  ground  that  the  true  question  was 
whether  the  title  to  the  propertv  had  passed 
from  the  partnership  to  tke  individual  cred- 
itor. The  reasoning  is  that  the  implied  agency 
of  one  partner  to  dupoee  of  partnership  prop- 
erty extends  only  to  iiA  disposition  for  partner- 
ship purposes,  and  not  to  its  application  to  the 
porposea  of  one  of  the  partners.    An  individual 


creditor,  receiving  property  upon  hia  debt, 
may,  by  inquiry,  discover  the  title  of  his 
debtor,  who  thus  applies  such  property,  and 
may  in  this  mode  be  chargeable  with  the 
knowledge  which  would  be  acquired  upon  such 
inquiry.  But  if  this  doctrine,  supported  by 
such  authority,  be  admitted  to  be  correct  (as 
to  which  no  opinion  need  be  expressed),  the 
question  remains  whether  it  applies  when  a 
partner  uses,  not  property,  but  money  of  the 
partnership,  in  the  discharge  of  his  individual 
debt.  In  my  Judgment,  there  Is  a  marked  dis- 
tinction between  the  two  cases.  This  results, 
not  from  the  old  notion  that  money  has  no 
"earmark,"  but  because  money  has  the  quality 
of  currency,  passing  from  hand  to  hand  in  all 
bona  fide  transactions,  without  the  necessity  of 
inquirv  on  the  part  of  him  who  receives  as  to 
the  title  of  the  party  who  pays  it.  When  prop- 
erty thus  passes,  the  recipient  may  be  put  upon 
inquiry  as  to  its  title;  when  money  thus  passes, 
no  inouiry  is  required.  In  the  former  case  the 
knowledge  which  inquiry  would  produce 
would  charge  the  recipient:  in  the  latter  case 
nothing  but  actual  knowledge  will  charge  him. 
It  was  forcibly  said  by  Lord  Justice  Fry  in 
liorthem  Couniiet  of  Bngland  F,  In$.  Co.  v. 
Whipp,  26  Ch.  Div.  482,  that  '*the  proposition 
that  money  obtained  by  fraud  can  be  followed 
into  the  hands  of  oersons  who  take  it  in  satis- 
faction of  a  bona  fide  debt  without  notice  is, 
in  our  judgment,  devoid  of  support  from  prin- 
ciple or  authority."  Perry,  Tr.  §  887;  Lewin, 
Tr.  g  892. 

The  result  is  that,  if  this  case  appeared  be- 
fore us  as  it  seems  to  have  appeared  to  the 
vice  chancellor.  In  my  Judgment  his  conclusion 
was  erroneous,  and  the  decree  made  thereon 
cannot  be  supported.  It  has  been  deemed  best 
to  state  this  conclusion,  as  the  contrary  view, 
expressed  In  the  court  below,  will  tend  to 
greatly  limit  dealings  with  persons  who  are 
copartners.  If  a  ciiditor  of  any  individual 
partner  cannot  retain  money  paid  upon  his  debt 
if  the  money  so  paid  was  in  fact  partnership 
money,  although  not  known  to  be  so  1^  the 
creditor  receiving  it,  dealings  with  Indimual 
partners  will  be  seriously  affected. 

For  the  reasons  above  set  forth,  iks  dtono 
mtui  be  reteriodf  with  costs. 
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The  owner  of  an  nnnltered  Jack  la  not 
liable  fiMP  a  filly  killed  by  it,  where  it. 
without  his  knowlege  or  InteDtlonal  or  oeffligent 
permlssiOD,  broke  from  the  place  In  which  It  was 
kept,  under  Sand,  ft  H.  Dig.  i  78Q1,  making  the 


owner  of  such  an  animal  liable  fOr  all 

sustained  *'by  its  running  at  large.^ 

(October  19.  U81> 


APPEAL  by  plaintiff  from  a  Jud^nnent  of  the 
Circuit  Court  for  Woodruff  County  In 
favor  of  defendant  in  an  action  brought  to  re- 
cover damai^es  for  the  killing  of  a  filly  by  a 
jack  belonging  to  defendant,  which  was  al- 
leged to  have  been  unlawfully  allowed  to  run 
at  large.    Affirmed. 


'  Nora.— Ab  to  liability  for  owners  on  aooount  of 
trespass  by  animals  in  general,  see  note  to  Bulplt 
V.  Matthews  (I1L)8  L.  B.  A.  fi& 

SOL.  R.A. 


For  dootrloe  of  $eienter  as  to  injuries  by  vteioas 
animals  whUe  trespassing,  see  Morgan  v.  Hudnell, 
(Ohio)  27  L.  B.  A.  8B& 
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statement  by  Wood»  J.: 

The  action  was  brought  under  section  7801, 
BancL  &  H.  Dig.»  which  Is  as  follows:  "If  any 
seed  horse  or  any  unaltered  mule  or  jack  over 
the  age  of  two  years  be  found  running  at  large, 
the  owner  shall  be  fined  for  the  first  offense 
$8,  and  for  every  subsequent  offense  not  ex- 
ceeding $10,  to  tie  recovered  by  civil  acUon  in 
the  name  of  any  person  who  shall  sue  therefor, 
one  half  to  his  own  use  and  the  other  to  the 
use  of  the  county:  and  the  owner  shall  also 
be  liable  for  all  damages  that  may  be  sus- 
tained by  the  running  at  large  of  any  such 
seed  horse,  Jack,  or  mule."  The  proof  tended 
to  show  that  a  mule,  the  property  of  the  de- 
fendant, was  an  unaltered  mule  over  two  years 
old,  which,  while  at  large,  killed  a  filly,  the 
property  of  the  plaintiff.  Also  that  defendant 
kept  the  mule  in  a  strong  stable  surrounded 
by  a  strong  high  fence,  and  that  the  mule  had 
broken  out  during  the  ni^ht  without  defend- 
ant's  knowledge.  The  Judgment  below  was 
for  the  defendant 

Mr,  N.  W,  Nortciiit  for  appellant: 

At  common  law  scienter  must  be  alleged  and 

groved,  before  there  can  be  a  recovery  for  an 
ilury  by  domestic  animals. 

This  statute  was  intended  to  take  the  place 
of  the  common-law  rule  as  to  injuries  done  by 
the  animals  named,  while  at  large.  It  is  an- 
alogous to  statutes  existing  in  many  states, 
making  yie  owner  or  keeper  of  a  dog  liable  for 
damages  done  by  the  dog. 

Under  these  statutes  no  proof  of  identer  is 
necessary. 

Smith  V.  Montgomery,  62  Me.  178;  Otm  y. 
Bcbert»,  61  N.  H.  110;  Preney  v.  Wirth,  8  Al- 
len, 191,  Woolf  v.  Ohalker,  81  Conn.  Idl,  81 
Am.  Dec.  176;  Kerr  v.  0^  Connor,  08  Pa.  841; 
Bwift  y.  Appkbone,  28  Mich.  262;  Job  v.  Har- 
lan, 18  Ohio  St.  486;  Gries  v.  Zeek,  24  Ohio  St. 
829;  Meraele  v.  Down,  64  Wis.  828. 

Mr,  M.  T.  Sajtdersy  for  appellee: 

The  mule,  having  escaped  without  appellee's 
fault  or  negligence  from  the  enclosure  in 
which  it  was  kept  by  him,  was  not  running  at 
large  within  the  meaning  of  the  statute. 

Wolf  y.  Niehohon,  1  Ind.  App.  222;  Butter 
y.  Henry,  46  Ohio  St.  272;  MeBHdev.  Hieklin, 
124  Ind.  499;  Leawnworth,  T.  A  8,  F.  B,  Co, 
y.  F<n^,  87  Kan.  448;  PresnaU  y.  Baley  (Tex.) 
27  8.  W.  Rep.  200;  Fallonr.  O'Brien,  12  R  L 
618,  84  Am.  Rep.  71& 

The  owner  is  not  liable  for  an  injury  in- 
flicted l^  a  domestic  animal  allowed  unlaw- 
fully to  roam  at  large,  in  the  absence  of  notice 
that  it  possessed  a  vicious  disposition. 

Klenherg  v.  BveeeU,  126  Ind.  681;  Mdlwxine 
y.  LanUt,  100  Pa.  686,  46  Am.  Rep.  400. 

The  care  must  be  what  a  prudent  and  rea- 
sonable man  *  taking  into  view  the  common 
course  of  things  woiud  deem  to  be  required  in 
the  particular  case. 

Bishop,  Non.  Cont  L.  g  489;  BiesuiU  y. 
Booker,  16  Ark.  814 

Wood*  J.«  delivered  the'  opinion   of  the 
court: 
The  statute  does  not  place  owners  of  (he  ani- 
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mala  named  b^ond  the  protection  of  that  uni- 
versal rule  which  exempts  men  from  liability 
for  inevitable  accidents.  This  is  plain  when 
all  the  provisions  of  the  section  quoted  are  con- 
sidered together.  It  is  not  to  be  supposed  that 
the  legislature  demanded  an  imposubility,  and 
imposed  a  penalty  for  inability  to  avoid  tbe  in- 
evitable. Ko  human  prescience  could  forestall 
the  yarious  contingencies  of  escape  to  which 
such  animals  are  liable.  Yet,  if  the  unfortu- 
nate owner  is  to  be  held  responsible  civilly  at 
all  hazards,  the  anomalous  result  would  be  to 
inflict  upon  him  a  penalty  for  something  which 
might  be  impossible  for  him  to  avoid.  Tbe 
ownership  of  the  animals  named  is  not  forbid- 
den, but  expressly  recognized,  and  the  imposi- 
tion of  such  burdens  as  would  tend  directly  or 
indirectly  to  prevent  or  discourage  the  owner- 
ship and  use  of  such  animals  was  never  con- 
templated. By  tbe  somewhat  rigorous  results 
to  follow  to  the  owner  in  case  of  his  failure 
to  use  proper  care  in  restraining  tbe  animals 
designated,  the  legislature  evidently  only  de- 
signed to  enforce  upon  him  the  strict  obiiery- 
ance  of  that  ancient  maxim,  8ic  vtert  ttio  vt 
alienum  non  ladae.  What  degree  of  care  is 
required?  Only  that  which  a  prudent  man 
under  similar  circumstances  womd  exerciae  to 
prevent  animals  of  the  kind  mentioned  from 
running  at  large,  taking  into  consideration 
their  natural  habits  and  propensities.  It  is  the 
intentional  or  negligent  permission  of  the 
owner  for  his  animal  to  run  at  large  which 
subjects  him  to  the  civil  and  penal  coDse- 

auences  prescribed  bv  the  statute.  Whether 
le  owner  has  exercised  such  care  as  the  law 
requires  if  the  facts  are  disputed  is  a  question 
for  the  jury.  The  following  anthonties  are 
cited  to  support  the  views  we  have  expressed. 
Bishop,  Kon-Gont.  L.  %%  1220  et  eeq.;  Wolf 
V.  NiehoUon,  1  Ind.  App.  222;  MeBride  y. 
Hieklin,  124  Ind.  499;  Butier  y.  Henry,  46 
Ohio  St  272:  Leavenworth,  T,d8,F.B.Co,  y. 
Forhee,  87  Kan.  448;  Fathn  v.  CtBrien^  12  R. 
I.  618,  84  Am.  Rep.  718;  PreenaU  v.  Baley 
(Tex.)  27  S.  W.  Rep.  200;  KUnherg  v.  BueeM, 
126  Ind.  681;  MeRtaine  v.  Lantz,  100  Pa.  686, 
46  Am.  Rep.  400,— all  cited  by  appellee's  coun- 
sel. 

Counsel  for  appellant  has  caDed  our  atten- 
tion to  statutes  and  decisions  of  other  states  in 
which  the  owners  of  dogs  are  made  liable  abso- 
lutely for  damages  done  by  theuL  The  status 
of  the  dog  before  the  law  is  eui  generis. 
Bishop,  Kon-Cont.  L.  §  1228.  The  vicious 
dog,  in  general,  and  the  sneaking  aheep  killer, 
in  particular  (to  which  several  of  tiie  cases 
citea  refer),  are  under  the  law's  especial  con- 
demnation. Without  entering  upon  a  discus- 
sion of  the  reasons  therefor,  it  suffices  to  say 
that  no  legislation  or  decision  with  reference 
to  injuries  by  dogs  do  we  regard  as  analogous 
to  that  of  the  other  purely  domestic  aninM^b  of 
the  kind  enumerated  in  our  statute. 

The  instructions  of  tbe  trial  court  were  in 
accordance  vrith  tbis  opinion,  and  there  was 
no  error  in  its  ruling  admitting  certain  testi- 
mony to  which  objection  was  mad^ 

Iti  Judgment  i$  thertfore  afbrmed. 
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RO6B  ▼.  WOBTHAM. 
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J.  Ii.  ROSE,  Admr.,  etc,  of  Sidney 
Wortham,    Deceased,  et  al,^ 

9. 

8alHe  WORTHAM  et  ok 
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4.  lifiBliisiiraiiee  taken  bir  a  man  before 
marriaf^  is  to  be  deemed  ^'effeoted  by  a  hus- 
band'* within  the  provtslons  of  M.  ft  V.  Oode, 
H  Bias,  888S,  ginn$f  the  benefit  of  such  Insuranoe 
to  the  widow,  ohlldien,  and  next  of  kin  firee  from 
claims  of  oredltocB. 

9.  The  term  **legal  repireeentatlvei^  in 
a  policy  ofllfe  iiuniraaee»  as  a  dMcriptton 
of  the  benefloiaiieB,  does  not  flrlve  the  executor  or 
administrator  any  beneflolal  interest  In  the  recov- 
ery so  as  to  defeat  the  rifrht  of  widow,  children, 
and  next  of  klo  under  IL  ft  V.  Code,  M  818S.  888ft, 
to  take  the  proceeds  free  from  claims  of  creditors. 

(November  2, 1BO0J         •> 

APPEAL  by  defendants  from  a  decree  of  the 
Chaocery  Court  of  Campbell  County  in 
favor  of  the  widow  and  child  of  deceased  in  a 
blU  of  interpleader  to  determine  the  rijirlit  to 
money  arising  from  a  life  insurance  policy. 

The  facts  are  stated  in  the  opinion. 

Mewrs.  WilUaas*  Henderson*  St  Davis 
for  appellants. 

Meuen,  HendertM>n  A  Joarolman  for 
appellees. 

MeuT%,  Held  A  Powers  for  the  adminis- 
rator. 


Wilkes*  J.,  delivered  the  opinion  of  the 
court: 

The  Question  involved  in  this  case  is  to 
whom  the  proceeds  of  a  policy  on  the  life  of 
Sidney  Wortham  for  $5,000  shall  be  paid,^ 
whether  to  his  widow  and  child  or  to  his 
creditors.  The  chancellor  held  that  the 
widow  and  child  were  entitled  to  the  pro- 
ceeds, after  deducting  certain  expenses  of 
collection,  and  the  administrator  and  credit* 
ors  appealed  to  this  court,  and  assigned  aa 
error  this  holding  of  the  chancellor.  The 
cause  has  been  heard  by  the  court  of  chancery 
appeals,  and  they  have  atBrmed  the  decree  of 
the  chancellor,  and  the  administrator  and 
creditors  have  appealed  from  that  decision 
to  this  court. 

The  facts  as  found  by  the  court  of  chancery 
appeals  are  that  Sidney  Wortham,  on  the  1st  of 
January,  1889,  beins  an  unmarried  man,  be- 
came en)(aged  to  and  contracted  to  marry  the 
defendant  Sal  lie,  now  his  widow.  The  mar- 
riage was  not  consummated,  however,  till 
October  29,  1890.  In  the  meantime,  and  on 
the  8th  day  of  January,  1889,  he  took  out  a 
policy  of  insurance  upon  his  life  in  the 
Mutual  Benefit  Life  Insurance  Company  of 
NewarlE,  N.  .!.,  for  $5,000,  directing  it,  io 
answer  to  a  question  propounded,  to  £b  made 
payable  to  ** himself  or  his  estate."  On  the 
18th  of  January,  1889,  the  policy  was  issued 
payable  to  the  **  legal  representatives  of  the 
assured."  The  premium  was  to  be  $75.55, 
payable  semiannually.  Sidney  Wortham, 
the  insured,  died  November  25,  1892,  leaving 
his  widow  and  one  child,  and  his  estate  la 


fneonincr  0/  liSt  insurance  poliefat. 

fl.  Wwr  wordB  eoniMned  vfUh  the  words  **lega2  rep- 
reuntatinee/* 

h  In  oeneraL 

The  above  case  of  Boas  v.  Wobtham  Is  sup- 
ported by  the  majority  of  the  declsloDS  upon  the 
eubjeot,  but  there  are  several  decisions  upon  the 
•other  side.  Yet  the  diiferent  facts  in  the  cases  de- 
•dded  to  a  large  extent  explain  the  divergence  of 
the  decisions,  since  the  intent  of  the  insured  is  re- 
garded as  important  if  not  controlling. 

Hie  words  **leflral  representatives,"  in  a  life  in- 
anranoe  policy  taken  by  an  old  man  who  had  a  wife 
and  children  dependent  upon  him,  while  he  had  re- 
•cently  become  insolvent,  must  be  presumed  to  be 
Intended  by  him  to  designate  his  wife  and  children, 
rather  than  his  administrators  for  the  benefit  of 
4i1s  creditors.  Oriswold  v.  Sawyer,  126  N.  F.  411,  re- 
versing 56  Hun,  12. 

The  next  of  kin  to  the  exclusion  of  the  husband 
of  a  woman  take  the  proceeds  of  a  policy  of  insur- 
ance on  her  father's  life  made  payable  to  her  or  her 
legal  representatives  when  she  was  only  four  years 
-old.    Geoffrey  V.  Gilbert.  15  Misc.  60. 

The  words  ''legal  representatives,**  in  a  poUcy  of 
insurance,  as  a  designation  of  those  to  whom  it  shali 
tw  paid.  Is  held  to  mean  beirs  or  next  of  kin  rather 
than  executors  or  administnitors,  where  the  words 
*'1egal  representatives**  appear  in  the  answers  in 
the  application  for  Insurance  to  show  those  for 
whose  ^'benefit**  or  **use**  the  policy  was  taken. 
«chultx  V.  Cidaemi*  Mut.  U  Ins.  Ck).  (Minn.)  61  N. 
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A  certificate  payable  to  '*legal  representatives.** 
while  the  coostltutton  of  the  aaeootatlon  contem- 
plares  aid  to  widows,  orphans,  and  heirs.  Is  held  to 
be  for  the  benefit  of  the  wife  and  child  of  a  member 
instead  of  his  estate:  especially  where  there  was  ev- 
idence that  he  said  he  intended  to  take  a  policy  for 
their  benefit.   Murray  v.  Strang, »  UL  App.  606. 

The  word  ^'representatives**  in  the  articles  cf  as- 
sociation of  the  Odd  Fellows  Mutual  Benefit  Soci- 
ety, Is  held  to  be  used,  not  in  any  technical  or  lim- 
ited sense,  but  as  including  any  person  whom  the 
member  may  designate,  or  whom  the  by-lawi  des- 
ignate If  be  falls  to  make  a  deslirnatlon,  as  the  per- 
son to  whom  money  shall  be  paid.  It  Is  therefore 
held  that  he  may  designate  as  benefictary  a  person 
who  Is  not  a  member  of  his  family.  Walter  v. 
Hensel,  42  Minn.  8)4.  The  court  says  in  this  case: 
*^bere  Is  nothing  in  the  statute  or  articles  and  by- 
laws of  the  society  requiring  that  the  word  should 
be  construed,  or  indicating  that  it  is  used,  in  any 
such  limited  or  technical  sense,  or  anything  indi- 
cating that  the  society  Is  anything  more  or  less  than 
a  mutual  life  Insurance  company  on  the  aasessmens 
plan.** 

80,  a  provision  that  if  a  member  of  a  relief  asso- 
ciation has  no  legal  representatives  such  sum  as 
they  would  have  been  entitled  to  shall  become  the 
property  of  the  association.  Is  held  to  refer  to  those 
persons  who  were  enumerated  in  the  charter  and 
by-laws  as  the  beneficiaries:  namely,  tlie  widow, 
orphan,  heir,  assign,  or 'legatee  of  the  member. 
Masonic  Mut.  Belief  Asso.  v.  McAuley,  2  Mackey. 
70. 

But  It  Is  held  in  People  v.  Phelps,  78  HI.  147,  that 
a  policy  payable  to  **legal  representatives**  makes 
the  proceeds  a  part  of  the  assets  of  the  estate  of  the 
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totally  iDBolvent.  Both  before  ated  after  bU 
marriage  he  paid  the  premiums  on  his  policy 
as  they  fell  due.  He  frequently  stated  to  his 
wife  that  he  intended  she  and  their  child 
should  have  the  proceeds  of  the  policy,  and 
be  the  beneficiaries  thereunder.  This  evi- 
dence  was  not  objected  to.  The  proceeds  of 
the  policy  were  paid  after  his  death  to  his 
administrator,  who  holds  the  same  subject  to 
the  decision  of  this  controversy  as  to  owner- 
ship of  such  proceeds.  The  decision  of  this 
question  involves  the  construction  of  the 
statutes  brouffht  forward  in  the  compilation 
of  Milliken  &  Vertrees  as  sections  8135  and 
8885,  and  which  are  as  follows : 

**Sec.  8185.  A  life  insurance  effected  by  a 
husband  on  his  own  life  shall  inure  to  the 
benefit  of  the  widow  and  next  of  kin,  to  be 
distributed  as  personal  property  free  from  the 
claims  of  his  creditors.^ 

**  Sec.  8885.  Any  life  insurance  effected  by 
a  husband  on  his  own  life  shall,  in  case  of 
his  death,  inure  to  the  benefit  of  his  widow 
and  children  and  the  money  thence  arising 
shall  be  divided  between  them  according  to 
the  law  of  distribution,  without  being  in  any 
manner  subject  to  the  debts  of  the  husband, 
whether  by  attachment,  execution,  or  other- 
wise." 

It  is  insisted  for  the  creditors  that  it  is  only 
such  life  insurance  as  is  effected  by  the  hus- 
band as  husband,  during  the  existence  of  the 
marital  relation,  that  is  thus  referred  to  and 
regulated,  and  that  an  insurance  effected  be- 
fore the  marriage  relation  begins  is  not  con- 
templated by  these  statutes,  and  does  not  fall 
wiihin  their  provisions.  In  Sutherland  on 
Statutes  and  Statutory  Construction  it  is 
said,  in  substance,  that  the  presumption 
is  that  the  lawmakers  have  a  definite  purpose 
in  every  enactment,  and  that  purpose  is  an 


iffi:pliedlim>ltation'on  gensffal  -  tenn8,«  and  a 
touchstone  for  the  expansion  of  narrower 
terms  used  in  the  statute.     The  cardinal  pur- 
pose of  the  act  must  control,  and  words  and 
phrases  must  be  read  in  such  sense  as  will 
harmonize  with  the  subject-matter  and  gen- 
eral purpose  of  the  statute.    Mr.  Kent,  on  the 
same  subject,  says  in  substance :    In  the  ex- 
position of  a  statute  the  intention  of  the  law- 
maker will  prevail  over  the  literal  sense  of 
the  terms,  and  its  reasons  and  intention  will 
prevail  over  the  strict  letter.    Kot  only  may 
the  meaning  of  words  be  restricted  by  the- 
subject-matter  of  an  act,  but,  for  like  reason, 
they  may  be  expanded.     The  intenton  of  the 
act  will  prevail  over  the  literal  sense  of  its- 
terms.    The  particular  inquiry  is  not.  What 
is  the  abstract  force  of  the  words  used?  but. 
In  what  sense  were  they  intended  to  be  used 
as  found  in  the  act?    This  sense  is  to  be  col- 
lected from  the  context,  and  a  narrower  or 
more  extended  meaning  is  to  be  given,  ac- 
cording  to   the   intention   thus    indicated. 
Sutherland,  Stat.  Ck>nstr.  $(§  219,  240.  241. 
246.     Aocordingly,  in  Saf)&r  y.  Ladd,  74  U. 
S.    7  Wall.   219,    19  L.   ed.    188,    the  tern» 
**  single  man"  was  held  to  include  an  **  un- 
married woman"  in  the  construction  of  the 
Oregon  donation  act  of  Congress.    In  Bagland 
v.  Jttstiee$  of  Ittferior  Ot.  10  Ga.  65.  71.  a 
minor  with  his  parents  living  was  held  to  be^ 
an  orphan,  in  order  to  make  the  statute  la 
question  fully  answer   its  obvious  purpose 
and  Intention.     In  BiehardBon  v.  Duncan,  9 
Heisk.  220,  it  was  held  by  this  court  that  an 
*'a6s"  was  within  the  meaning  of  the  law  ex- 
empting from  execution  a  horse,  mule,  or 
yoke  of  oxen  in  the  hands  of  a  person  engSLged 
in  agricultural  pursuits.     Sp,    in    WM  v. 
Brandon,  4  Heisk.  288,  it  was  held  that  an 
*'ox  wagon"  was  embraced  under  the  wortis 


insured.  If  there  to  nothlDir  to  show  that  those  words 
were  used  with  a  differeDt  meaninflr. 

Life  losuranoe  payable  to  *iefral  representatives** 
of  the  insured,  and  which  his  appilcatioD  asks  to  be 
paid  to  his  '^estate,'*  cannot  be  recovered  in  an  ac- 
tion by  his  widow  in  her  own  right,  althouflrh  he 
left  no  children  and  the  object  of  the  insurance  as- 
sociation was  declared  to  be  to  aid  the  ^families  or 
assigns**  of  the  members.  The  court  says  the  words 
^Megai  representatives**  must  bejriven  their  ordi- 
nary meaniDfr.  8ulz  v.  Mutual  Reserve  FUnd  L. 
Asso.  146  N.  Y.  568,  28  L.  B.  A.  379. 

Policies  payable  to  the  'iegal  representatives**  of 
the  insured,  one  of  them  specifying  'Yor  the  sole 
use  and  benefit  of  his  estate,**  are  held  in  Fox  v. 
Center,  88  Me.  286,  to  pass  by  will  as  part  of  his  ''re- 
maining property**  given  to  his  wife  if  living. 

The  term  "legal  representatives**  in  a  life  insur- 
ance policy  was  held  to  mean  administrators,  in 
Armstrong  v.  Mutual  L.  Ins.  Co.  U  Fed.  Rep.  678. 
But  the  Supreme  Court  of  the  United  States,  re- 
versing this  case  on  other  grounds,  says:  "The  term 
Megal  representatives*  is  not  necessarily  restricted 
to  the  personal  representatives  of  one  deceased,  but 
is  sufficiently  broad  to  cover  all  persons  who,  with 
respect  to  his  property,  stand  in  his  place  and  rep- 
resent  hi?  interests,  whether  transferred  to  them  by 
his  act  or  by  operation  of  law.  It  may,  in  this  case, 
include  assigns  as  well  as  executors  and  adminis- 
trators.** Mutual  L.  Ins.  Co.  v.  Armstrong,  117  U. 
8.  591, 20  L.  ed.  997. 

A  clause  in  a  policy  making  it  payable  to  'legal 
representatives**  is  held  to  apply  only  in  case  the 
80  L.  R.  A. 


policy  is  not  assigned  by  the  insured,  and  not  U> 
limit  his  power  to  assign  it  where  such  power  i» 
contemplated  by  the  policy.  NewYorkL.In8.OQw 
v.  Fhick,  8  Md.  841. 

So,  the  words  "legal  representatives,**  describing 
the  persons  to  whom  life  insurance  is  payable,  are- 
held  not  to  exclude  an  assignee  of  the  poUoy  to 
whom  it  was  assigned  as  security  for  a  debt.  Rob- 
inson V.  Hurst,  78  Md.  60,  20  L.  R.  A.  7SL 

Somewhat  analogous  to  the  present  subject  Is  th» 
decision  that  a  statutory  provision  that  life  Insur- 
ance "shall  inure  to  the  separate  use  of  the  hus- 
band or  wife  and  children**  is  held  to  give  all  to- 
the  widow  In  oase  there  are  no  children,  although 
there  is  anothei  provision  that  the  insuranoe  shall 
not  be  subject  to  debts  but  'In  other  respects  be- 
disposed  of  like  other  property  left  by  the  de- 
ceased.** This  provision  is  held  not  to  mean  neces- 
sarily that  the  Insurance  shall  go  to  the  same  c)as» 
or  classes  of  persons  as  will  take  under  the  statute. 
Rhode  V.  Bank,  62  lown,  876. 

A  policy  for  wife  and  children  *^r  their  reprs- 
sentatives**  was  held  to  be  for  the  benefit  of  tbe- 
last  survivor  of  them  to  the  exclusion  of  a  niece 
of  the  insured.  Robinson  v.  Dewall,  79  Kj,  88;»  4i 
Am.  Rep.  206. 

II.  Other  words  combined  toUh  the  roorda  ^Uoal  rtp^ 

reeentaUoes.** 

Where  life  insurance  was  payable  to  ^belrs  or 
assigns,**  and  the  insured  was  unmarried  and  ohlld- 
leas,  it  was  held  that  those  persons  who  were  tb» 
next  of  kin  aooosding  to  thestacute  of  distributiooa 
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0f  the  statute  exempting  an  ''ox  cart*  or  a 
•two-horte  "Wagon.* 

The  evident  object  and  purpose  of  the 
acts  in  controversy  was  to  provide  for  the 
vvidow  and  children,  and,  in  default  of  them, 
for  the  next  of  kin,  of  the  assured  upon  his 
death,  in  the  event  he  did  not  direct  in  the 
policy,  or  by  assignment,  or  by  his  will,  or 
in  some  other  mode,  that  other  persons  should 
be  the  bene6ciarles  thereunder.  Barvey  v. 
Barruon,  89  Tenn.  476.  That  he  might  so 
direct  cannot,  under  our  decisions,  be  ques- 
tioned. But,  in  order  to  do  so  in  the  policy, 
he  must  use  apt  words  for  that  purpose,  in- 
dicating bis  intention  that  the  proceeds 
should  he  paid  to  parties  other  than  the  wife 
and  children  or  next  of  kin,  or  else  the  pro- 
ceeds will  pass  under  the  statute.  Without 
now  attemptipg  to  decide  upon  the  use  of 
particular  words  and  phrases  as  indicating 
this  intention,  we  are  content  to  hold  that  the 
language  used  in  this  policy,  designating 
the  payees  as  *'the  legal  representatives  of  the 
assured,"  does  not  indicate  an  intention  to 
direct  the  proceeds  to  any  other  persons  than 
those  entitled  under  the  law,  to  wit,  the 
widow  and  children  or  next  of  kin,  but  under 
this  language  the  proceeds  will  pass,  as  the 
statute  airects,  to  the  widow  and  children, 
or,  if  there  be  no  widow  or  children,  then  to 
the  next  of  kin  under  the  law,  who  are,  in 
the  sense  in  which  the  terms  are  here  used, 
"the  legal  representatives  of  the  assured." 
It  cannot  be  held  that  the  term  "  legal  rep- 
resentatives" was  intended  to  mean  the  ex- 
ecutor or  administrator  of  the  deceased,  so  as 
to  give  them  a  beneficial  interest  in  the  re- 
covery, but  was  intended  to  designate  those 
who,  under  the  law,  succeed  to  the  personal 
estate  of  t)ie  deceased.  It  was  intended  by 
the  statutes  to  provide  a  fund  for  the  widow 


and  children  and  next  of  kin,  which,  npon 
the  assured *s  death,-  should  go  to  them  free 
from  the  claims  of  creditors ;  and,  like  other 
exemption  laws,  they  have  been  liberally 
construed  to  carry  out  the  general  purpose. 
CMlUr  V.  Latimer,  8  Baxt.  420,  85  Am.  Kep. 
711 ;  Jaekion  v.  SMtan,  89  Tenn.  82 ;  Harftey 
V.  Sarriion,  Id.  470.  It  is  difiScult  to  see 
why  the  widow  and  children  of  a  party  who 
took  out  his  life  insurance  before  he  married 
should  npt  stand  upon  the  same  footing  and 
have  the  same  rights  as  the  widow  and  chil- 
dren of  a  party  who  obtained  such  insurance 
after  he  was  married,  when  there  is  no  indi- 
cation in  the  policy  that  the  assured  intended 
it  to  go  otherwise.  It  will  be  noticed  that 
the  act  does  not  say  when  the  insurance  should 
be  **  effected, "  whether  during  the  marital  re- 
lation or  previous  thereto,  and  an  easy  and 
natural  interpretation  will  embrace  that  '^ef- 
fected" before  as  well  as  that  after  the  mar- 
riage occurred.  Again,  life  insurance  Is 
made  **  effectual"  by  the  payment  of  pre- 
miums at  fixed  intervals,  and  the  insurance 
for  any  particular  time  is  **  effected"  when 
the  premium  for  that  time  is  paid.  In  case 
of  this  policy  it  was  ''effected"  every  six 
months  for  the  ensuing  six  months.  The  fact 
that  the  proceeds  of  life  policies  are  paid  to 
and  collected  by  the  executor  or  administra- 
tor of  the  assured  does  not  in  any  way  make 
the  proceeds  assets  of  the  estate  for  the  pay- 
ment of  debts,  but  they  go  to  the  widow  and 
children  or  next  of  kin,  free  from  the  debts, 
whether  the  estate  is  solvent  or  insolvent. 
Harwy  v.  Earruon,  89  Tenn.  470;  8taU  ▼. 
AnderMn,  16  Lea.  888. 

It  is  urged  that  the  North  American  Guar- 
anty Company  has  a  special  equitv  as  against 
the  proceeds  of  this  policy  from  the  fact  that 
'  it  became  surety  upon  the  decedent's  bond  as 


would  take  the  proceeds  free  from  the  debts  of  the 
fnfiured.  Hubbard,  P.  &  Ca  v.  Turner  (Oa.)  ante, 
868. 

This  dtotlnguishea  Rawson  v.  Jones,  52  Ga.  4SB, 
which  had  held  that  if  there  is  oothlDg  to  show 
any  contrary  Intent^  a  policy  payable  to  ^'heirs,  ex- 
ecutors, administrators,  orassisms*^  will  l>e  payable 
lo  the  estate  for  distributlOQ  by  legal  representa- 
tives. 

But  the  words  ^Yamilies,  heirs,  or  legal  represen- 
tatives,** in  the  aotof  incorporation  of  an  insurance 
organization,  were  held  to  include  those  who  would 
take  proper^  as  in  case  of  Intestacy,  and  were 
given  effect  where  no  certificate  bad  been  actually 
issued  to  a  member  in  good  standing.  Bisbop  ▼. 
Grand  Lodge  E.  O.  of  Mut.  Aid,  112  N.  Y.  627,  re- 
Tersing  48  Hun,  472. 

Insurance  payable  to  **heirs  or  representatives** 
wtl)  go  to  the  heirs  or  next  of  kin,  as,  for  instance, 
to  an  only  child,  wbere  It  appears  that  the  benefit 
was  intended  for  bis  famUy.  Loos  v.  John  Han- 
cock Mut.  L.  In&  Ck>.  41  Mo.  688. 

The  words  '^heir^  and  legal  representatives**  as 
used  in  tbe  by-laws  of  a  life  insurance  company  de- 
scribing the  be  leficiarles,  are  regarded  as  equiva- 
lent to  *^ext  of  kin,**  and  the  fund  is  beld  not  to  be 
a  part  of  Ibe  assets  of  the  estate  of  tbe  Insured. 
Hodge*B  AppeaU  8  W.  K.  G.  209,  9  Ins.  L.  J.  709.  In 
this  case  it  was  paid  to  his  fatber  and  motber,  as 
there  was  no  wife  or  cbild. 

But  it  has  been  held  that  a  ten-year  endowment 
policy  payable  to  the  insured  himself,  or  in  case 
of  bis  prior  death  to  his  *^heirs  or  representatives,** 
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is.  in  case  of  bis  death,  payable  to  his  administratar 
as  assets,  and  is  not  within  a  statutory  provision 
exempting  from  debts  of  a  decedent  life  insurance 
expressed  to  be  for  the  benefit  of  another  person. 
Wason  r.  Colbum,  90  Mass.  842.  Tbe  court  saM: 
'*Tbe  term  'representatives*  legally  indioates  ad- 
ministrators, and  we  cannot  construe  it  as  exclud- 
ing them.** 

It  was  said  in  Tompkins  v.  Levy,  87  Ala.  868,  that 
when  a  policy  of  life  insurance  is  made  payable  to 
*'executors  and  assigns,**  coupled  with  the  word 
''heirs,*'  it  inures  to  the  benefit  of  distributees  or 
next  of  kin. 

But  the  case  does  not  decide  in  reality  whether 
the  words  used  would  give  the  proceeds  to  the  ad- 
ministrator as  assets  subject  to  the  debts  of  the  in- 
sured or  not.  The  question  decided  was  that  upon 
the  death  of  a  wife  during  the  life  of  ber  busband* 
which  was  insured  by  a  policy  payable  to  her,  **her 
heirs,  executors,  or  assigns,*'  and  the  premiums 
therefor  paid  by  him,  the  policy  becomes  payable 
to  his  estata 

The  examination  of  the  cases  shows  that  the  in- 
tention of  the  insured  is  regarded  as  the  important 
element  in  determining  the  meaning  of  the  words  ^ 
''legal  representatives**  when  tbose  words  are  used 
to  describe  the  beneficiaries  of  his  life  insurance. 
Since  the  words  are  clearly  shown  to  be  somewhat 
ambiguous  bis  intention  ought  to  be  controUing, 
and  it  would  seem  to  require  little  to  ratoe  the  pre- 
sumption tbat  he  intended  the  proceeds  to  goto 
his  family  if  he  has  any.  B.A.&. 
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a  railroad  station  agent,  and  was  compelled 
to  pay  something  over  $600  on  account  of  bis 
deiault  as  such  agent;  and  because,  when  be 
made  application  to  the  company  to  become 
his  surety  on  such  bond,  he  statea  that  he  had 
a  policy  upon  his  life,  payable  to  his  estate, 
and  this  was  one  of  the  considerations  mov- 
ing the  company  to  go  upon  said  bond.  This 
is  not  material  to  the  question  now  before  us. 
If  the  company  desired  the  security  of  this 
policy,  they  should  have  secured  it  by  an  as- 


signment, or  such  other  proper  proceeding  m 
was  necessary  to  fix  a  lien  upon  it  which  the 
law  could  recognize. 

We  think  there  is  no  error  in  the  decree  of 
the  chancellor,  nor  in  the  able  opinion  of  the 
court  of  chancery  appeals,  delivered  by 
Judge  M.  M.  Neil,  and  which  we  have  used 
liberally  in  this  opinion ;  and  the  decree  cf 
that  court  and  the  c/ianceUar  u  affirmed^  with 
costs. 


SOUTH   DAKOTA    SUPREME    COURT. 


Joe  EIRBY,  neipL, 

V, 

WESTERN  UNION  TELEGRAPH  COM 

PANY,   Appt. 

(4  8.  D.  IDS.  188.) 

^1.  The  statute  law  of  this  state  (Oomp 
Laws,  M  8881-8010),  makes  a  telegraph  oompany 
which  offers  to  the  public  to  carry  teleirraphlc 
mesBages  a  oommoB  carrier  of  such  meBsages. 

8«  Saeh' statutory  provisloiis  were  not 
superseded  or  repealed  by  section  11,  article 
17  of  the  ConstitutioD  of  the  state,  Imposlnff  upon 
the  ieirlBlature  the  duty  of  providing  reasonable 
regulations,  by  general  law,  for  giving  effect  to 
the  right  of  a  corporation  organised  for  such 
purpose  to  construct  and  maintain  lines  of  tele- 
graph within  the  state. 

8«  While  a  common  carrier  may*  in 
g^eneral*  determine  for  himself  the  char- 
acter and  condition  of  what  be  will  offer  to  and 
will  carry,  he  cannot,  by  offering  to  carry  under 
a  qualified  liability,  constitute  himself  a  common 
carrier  with  such  liability  only  as  he  advertises 
to  assume. 

4.  A  common  carrier  is  under  a  les^al 
duty  to  a<scept  and  carry  irhatever  is 
oifered  to  him*  at  a  reasonable  time  and  place, 
of  a  kind  that  be  undertakes  or  is  accustomed  to 
carry,  subject  to  the  full  liability  of  a  common 
carrier,  unless  such  liability  is  restricted  by  a 
valid  agreement  between  such  carrier  and  his 
employer. 

6ft  Such  ag^reement*  restrietinf:  the  car- 
rier's liability  except  as  ^to  the  rate  of  hire, 
the  time,  place,  and  manner  of  delivery,**  can 
only  be  manifested  by  the  signature  of  the  pab- 
senger,  consignor,  or  consignee,  or  person  em- 
ploying such  carrier.    Com  p.  La  ws,  fi  8888. 

6*  Such  modification  of  the  common 
carrier's  liability  depends  upon,  and  results 
from,  the  agreement  of  the  parties,  tind  the  car- 
rier cannot  legally  exact  such  agreement  as  a 
condition  precedent  to  receiving  or  carrying  the 
offered  freight  or  message. 

7*  As  a  common  carrier,  a  teleg^raph 
company  cannot  legally  reABse  to  ac- 

*Headnotes  1-10  by  Khxam,  J.    Headnote  11  by 
BsNNBTT,  P.  J.   Headnotes  1^14  by  FuXiLKB,  J. 


cept  and  transmit  ^Q  offerod  measaire  b^ 
cause  the  person  offering  will  not  sl^n  an  agree- 
ment that  such  carrier  shall  not  be  liable  for 
damages  in  any  case  where  the  claim  is  not  pre- 
sented in  writing  within  sixty  days  after  the 
message  is  filed  with  the  company  for  traoamla- 
sion. 


8.  While  such  an  agrc^ement,  'vrhen 
freely  made»  is  binding^,  the  carrier  oannot 
exact  it  as  a  condition  precedent  to  the  discharge 
of  his  duty  as  such  common  carrier. 

9.  In  the  afternoon  of  January  4» 
spondent  oifered  appellant*  for  tn 

mission*  a  message  confessedly  unobjeciion- 
able,  except  that  it  was  not  written  on  or  attached 
to  one  of  appellant*s  message  forms.  Bespond- 
ent  declined  to  sign  or  agree  to  the  stipulations 
printed  on  such  blank,  and  for  that  reaaoa  ap- 
pellant refused  to  receive  or  send  his  message. 
Respondent  then  wrete  a  letter  to  the  party  to 
whom  he  desired  to  send  the  message,  but  still 
later,  about  7  o*clock  In  the  evening,  went  to  the 
oflSce  of  appellant,  and  sent  a  message  upoo  one 
of  its  blanks,  substantially  like  the  one  previously 
refused.  HelA^  that  appellant*s  refusal  to  send 
the  first  message  constituted  a  refusal,  with  In  the 
meaning  of  section  8910,  Oomp.  Laws,  and  that 
the  sending  of  the  second  messasre  was  neither  a 
cure  of  the  wrong  upon  the  part  of  appellant, 
nor  a  waiver  of  it  on  the  part  of  respondeat. 

10.  Where,  upon  undisputed  fSacts*  no 
other  ▼erdiet  than  the  one  returned 

jeould  have  been  properly  rendered. 

'this  court  will  not  examine  an  alleged  error  in 
allowing  the  Jury  to  separate  temporarily  with* 
out  being  admonished  by  the  trial  court  not  to 
converse  among  themselves,  or  with  others,  upon 
the  subject  of  the  trial,  as  it  is  evident  that  do 
prejudice  resulted  therefrom. 

11.  When  a  petition  for  a  rehearing 
states  new  matter  which  may  matertaily 
affect  the  merits  of  the  main  contro^-ersy.  and 
which  wos  not  considered  by  the  appellate  couit 
at  the  time  of  the  rendition  of  the  opinion,  a  re- 
hearing will  be  granted  for  the  purpose  of  oon- 
sidering  such  new  matter. 

18.  In  this  state  a  telefl^aph  compaAy 
is  a  common  carrier.  Comp.  Laws,  H  3881- 
8910. 

18«  A  common  carrier  has  a  rig-ht  to 
I,  and  as  a  oondition  precedent  to  insist 


NOTB.— For  compulsory  service  by  party  whose 
business  it  is  to  serve  the  public,  see  note  to  Rush- 
vUle  V.  Rushville  Natunl  Gas  Co.  (Ind.)  16  L.  R.  A. 
88L 

The  subject  of  the  reasonableness  and  effect  of  a 
80  L.R.  A. 


condition  as  to  presenting  claims  for  danuures 
within  sixty  days  is  discussed  so  fully  in  the  report 
of  the  above  case  that  no  attempt  to  annotate  It 
will  bemadd. 
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upon  a  oomplianoe  with,  feaaonable  rulm  and 
regulations,  deetgned  to  protect  its  Interests,  and 
promote  tbe  safe  and  oonirenient  transaction  of 
buflinesa.  when  the  same  contravene  no  consider- 
ation of  public  policy,  and  in  no  manner  affect 
its  liabiiitj  under  the  statntory  or  common  law. 

14*  The  ataintory  obllfl^tlon  and  eon- 
mon-law  liability  of  a  teleirraph 
company  to  aeeopt*  salUy  tranBniit* 
and  promptly  deliwor  a  message  is  in  no 
manner  modified,  Hmlted,or  intrinsically  affected, 
by  a  regulation  in  all  respects  reasonable,  which 
requires  the  sender  to  present  tn  writing  a  claim 
for  damages  within  sbcty  days  after  the  message 
to  filed  with  the  company  for  transmission;  nor 
does  such  regulation  shorten  the  time  within 
which  an  action  for  damages  may  be  commenced. 

(June  28, 18B8J 

APPEAL  by  defendant  from  a  judgment  of 
tbe  Minnehaha  County  Court  in  favor  of 
plaintiff  in  an  action  brought  to  recover  tbe 
statutory  penalty  for  the  deieDclani's  refusal  to 
iend  a  telegraph  message,  and  also  to  recover 
the  damages  caused  by  such  refusal.    Betened, 

Tbe  facts  are  stated  in  tbe  opinions. 

Mr,  Georgfo  H.  Foarons,  with  Mestn, 
Bailey  A  Voorhees*  for  appellant: 

Appellant  was  legally  entitled  to  require 
compliance  by  respondent  with  its  reasonable 
rules  and  regulations  before  it  was  obliged  to 
transmit  the  message  in  controversy,  and  was 
entitled  to  require  tbe  message  to  be  written 
upon»  or  attached  to,  its  message  blank. 

Appellant's  rule  1  is  as  follows:  '  'Each  mes- 
sage for  transmission  will  be  written  upon  tlie 
form  provided  by  tbe  company  for  that  pur- 
pose, or  will  be  attached  to  such  form  by  tbe 
sender,  or  by  tbe  person  presenting  tbe  message 
as  tbe  sender's  agent,  so  as  to  leave  tbe  printed 
beading  in  full  view  above  the  message." 

Rule  1  was  such  as  appellant  had  tne  right 
to  enact,  and  having  enacted  it,  respondent  was 
compelled  to  observe  it. 

Wheeler,  Carr.  p.  180;  Gray,  Communica- 
tion by  Telegraph,  g  18;  BartleU  v.  Watern 
U.  TeUg.  Co.  62  Me.  209,  Id  Am.  Rep.  487; 
State  V.  Chavin,  7  Iowa,  204;  State  v.  Overton^ 
24  N.  J.  L.  485,  61  Am.  Dea  671;  Com,  v. 
Power,  7  Met.  696,  41  Am.  Dec.  466;  State  t. 
Qocid,  68  Me.  279;  Burlington  d  M.  B,  B.  Co, 
V.  Bm,  11  Neb.  177;  Crocker  v.  New  London, 
W.  itP,R  Co,  24  Conn.  249;  Eibbard  v.  Now 
Torlr  d  B.  B.  Co.  15  N.  Y.  456;  Bennett  v. 
Bailroad  Co.  7  Pbila.  11;  HiU  v.  Syracuee,  B. 
A  N.  T.BCo.eS  N.  T.  101;  Liau  v.  St. 
Uuie,  K.  a  df  N.  B.  Co.  64  Mo.  464.  27  Am. 
Rep  255;  Weetern  U,  TeUg.  Co.  v.  Beynolde 
Bron.  77  Va.  178,  46  Am.  Rep  715;  KUey  v. 
Weetern  U,  Teteg.  Co.  109  N.  Y.  281;  McAn- 
drew  V.  Electric  Tdeg.  Co,  88  Eng.  L.  &  Eq. 
180:  Weetem  U.  Teieg.  Co.  v.  Carew,  15  Mich. 
525;  miie  v.  American  Teleg.  Co.  18  Allen.  226; 
Bedpath  v.  Western  U.  TeUg.  Co.  US  Mass.  71, 
17  Am.  Rep.  69;  Orinndl  v.  Western  U.  Teleg. 
Co.  113  Mass.  299,  18  Am.  Rep.  485;  Clement 
v.  Western  U.  Teleg.  Co,  187  Mass.  468; 
Schwartz  v.  Atlantic  d  P.  Teleg.  Co.  18  Hun, 
157;  Baldwin  r.  United  States  Teleg.  Co.  45 
K.  Y.  744,  6  Am.  Rep.  165;  Breese  v.  United 
States  Tdeg.  Co.  48  N.  Y.  182, 8  Am.  Rep.  526; 
Kirkland  v.  lHnsmare,e2  N.  Y.  171,  20  Am. 
Rep.  475;  Toung  t.  TTestem  U.  Teleg,  Co.  65 
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K.  Y.  168;  United  States  Tdeg.  Co.  t.  Qitder^ 
dene,  29  Md.  282,  96  Am.  Dec  519. 

If  this  is  a  reasonable  regulation,  then  re- 
spondent had  no  right  to  refuse  to  comply  with 
it,  and  he  has  rm  Just  cause  of  action  against 
appellant  for  requiring  observance  of  it. 

Western  U.  Tdeg.  Co.  v.  Dozier,  67  Miss.  288; 
Gray,  Communication  by  Telegraph,  g  18; 
Breese  t.  United  States  tdeg.  Co.  48  N.  Y. 
182. 

Every  stipulation  on  the  message  blank  in 
controversy  is  supported  by  a  vast  weight  of 
Judicial  authority. 

The  first  stipulation  is  in  regard  to  repeating 
messages. 

Hart  V.  Western  U.  Teleg.  Co.  66  Cal.  579, 56 
Am.  Rep.  119;  EUis  v.  American  Teleg.  Co.  18 
Allen,  226;  Bedpath  v.  Western  U.  Tdeg,  Co.  112 
Mass.  71,  17  Am.  Rep.  69;  Clement  v.  WesUrn 
U.  Teleg.  Co.  187  Mass.  468;  Orinndl  v.  West- 
ern U  Tdeg.  Co.  118  Ma^^s.  299,  18  Am.  Rep. 
485;  PhiUips  v.  BarU,  8  Pick.  182;  Dunlap  v. 
International  S.  B.  Co.  98  Mass.  871;  WesUm 
U.  Tdeg.  Co.  v.  Carew,  15  Mich.  525;  Wann  v. 
Western  U.  Tdeg.  Co.  87  Mo.  472, 90  Am.  Dec 
895;  Becker  v.  Western  U.  Tdeg.  Co,  11  Neb. 
87,  88  Am.  Rep.  856;  Breese  v.  Western  U. 
Tdeg.  Co.  supra;  Redfleld,  Carr.  405;  McAn- 
drew  V.  Electric  Tdeg.  Co.  88  Eng.  L.  &  £q. 
180;  Bimey  v.  Neft  York  d  W.  PrintingTekg. 
Co.  18  Md.  841,  81  Am.  Dec.  607;  NewTork  d 
W.  Printing  Tdeg.  Co,  v.  Dr$fburg,^T^  298, 
78  Am.  Dec  888;  Camp  v.  Western  U. 
Tdeg,  Co.  1  Met  (Ky.)  164,  71  Am.  Dec  461; 
Mowry  v.  Western  U.  Teleg.  Co.  51  Hun,  126; 
iTt^v.  Western  U.  Tdeg.  Co.  109  N.  Y.  281; 
LassiUr  v.  Western  U.  Teleg.  Co.  89  N.  C.  884; 
Western  U.  Teleg.  Co.  v.  Tyler,  74  HI.  168; 
Dorgan  v.  Tdegraph  Co.  (Ala.)  1  Am.  L,  T. 
406;  Pegram  v.  WesUrn  U.  Tdeg.  Co.  97  N.  C. 
57;  Passmore  v.  Western  U.  Tdeg.  Co.  78  Pa. 
238;  Harris  v.  Weetwn  U.  Tdeg.  Co.  9  Pbila. 
88;  Aiken  v.  WesUrn  U.  Tdeg.  Co.  5  8.  C.  N. 
8.  858;  Western  U.  Tdeg.  Co.  v.  Hear7ie,T7Tex. 
88;  Western  U.Td^  Co.  v.  NeiU,  57  Tex.  288, 
44  Am.  Rep.  589;  Womack  v.  Western  U,  Td^. 
Co.  58  Tex.  176,  44  Am.  Rep.  614;  Western  U, 
Tdeg.  Co.  v.  EdsaU,  68  Tex.  668;  Qulf  C.  d 
S.  F.  B.  Co.  V.  Wilson,  69  Tex.  789;  Jones  v. 
Western  U.  Tdeg.  Co.  18  Fed.  Rep.  717;  United 
States  Teleg.  Co.  v.  Oilderdete,  29  Md.  282,  96 
Am.  Dec.  519. 

If  appellant  is  a  common  carrier,  it  may 
limit  its  common-law  liability  by  special  con- 
tract, and  tbe  con  tract  and  the  stipulation 'upon 
the  message  blanks  are  simply  an  offer  on  the 
part  of  appellant  to  respondent  to  limit  the 
common-law  liability,  if  respondent  so  chooses. 

QrinneU  v.  Western  U.  Tdeg.  Co.  118  Mass. 
299. 18  Am.  Rep.  485:  Western  U.  TeUg.  Co. 
V.  DunJUld,  11  Colo.  885;  Heimann  v.  West^ 
em  U.  Teleg.  Co.  57  Wis.  562:  WesUm  V, 
Teleg.  Co.  v.  Jones,  95  Ind.  228,  48  Am.  Rep. 
718;  CoU  V.  Western  U.  TeUg.  Co.  88  Minn. 
227;  Western  U.  Tdeg.  Co.  v.  Bains.  63  Tex. 
27;  Toung  v.  Western  U.  Tdeg.  Co.  65  N.  Y. 
163;  BipUy  v.  JBtna  Ins.  Co.  80  N.  Y.  186. 86 
Am.  Dec.  862;  Boaeh  v.  New  York  d  E.  Ins. 
Co.  80  N.  Y.  546;  Southern  Brp.  Co.  v.  Cald- 
wdl,  88  U.  S.  21  Wall.  264,  22  L.  ed.  556; 
Wolf  V.  Western  U.  Tdeg.  Co.  62  Pa.  83, 1  Am. 
Rep.  887;  Lewis  v.  Oreat  Western  B.  Co.  5 
Hurlst.  A  N.  867;  Western  U.  Tdeg.   Co.  ▼. 
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Jhugheri^,  64  Ark.  221, 11  L.  R  A.  102;  Mas- 
•engale  r.  Western  U,  TeUg,  Co,  17  Mo.  App. 
257;  Western  U.  Teleg.  Co.  v.  Meredith,  96  Ind. 
98;  Weetern  U.  Teleg.  Co.  ▼.  Pdls,  2  Tex.  L. 
Bev.  276;  McKinney  y.  Western  U,  Teleg.  Go.  6 
Tex.  L.  Rev.  173;  Harttoell  v.  Northern  P. 
Earn.  Co.  6  Dak.  468,  8  L.  R  A.  842. 

The  stipulation  in  the  messaffe  blank  in  con- 
troversy, requirinfr  all  claims  for  damages  to 
be  presented  ivitbin  sixty  days,  is  a  reasonable 
regulation,  wbich  appellant  even  as  a  common 
carrier  bad  a  rigbt  to  enact  and  enforce. 

Wbeeler,  Carr.  p.  180;  Western  U.  Teleg. 
Co.  V.  Eenderson,  89  Ala.  610;  Thompson, 
Electricity,  §  197;  Given  v.  Western  U.  Teleg. 
Co.  24  Fed.  Rep  119;  Gray,  Ck>mmunication 
by  Telegrapb,  ^  56;  Myriek  v.  Michigan  C.  B. 
Co.  107  U.  8.  102, 27  L.  ed.  825;  St.  Louis  Ins. 
Go.  V.  8t.  Louis,  V.T.Kd  L  B.  Co.  104  U.  8. 
146.  26  L.  ed.  679;  Leonard  v.  New  York,  A.  db 
B.  ISUetro  Magnetic  Teleg.  Co.  41  N.  Y.  644,  1 
Am.  Rep.  446;  Baldwin  v.  United  States  Teleg. 
Co.  45  N.  Y.  744,  6  Am.  Rep.  165;  Squire  v. 
Western  U.  Teleg.  Co.  98  Mass.  282,  93  Am. 
Dec.  162;  Western  U.  Teleg.  Co.  v.  Way,  88 
Ala.  642;  BiU  v.  Western  U.  TOeg  Co.  85  Ga. 
425;  Western  U.  Teleg.  Co.  r.  James,  90  Oa. 
254;  Western  U.  Teleg.  Co.  v.  DvnflM,  11 
Colo.  885;  Western  U.  Teleg.  Co.  v.  Fairbanks, 
15  ni.  App.  601;  Western  U.  Teleg.  Co.  v.  Mere- 
dith, 95  Ind.  98;  Western  U.  Teleg.  Co.  v.  Jones, 
Id.  284,  48  Am.  Rep.  718;  WesUrn  U.  Teleg. 
Co.  V.  Yopst,  118  lud.  248,  8  L.  R  A.  224; 
CoU,  V.  Western  U.  TOeg.  Co.  88  Minn.  227; 
Messengale  v.  Western  U.  Teleg.  Co.  17  Mo. 
App.  259:  SherriU  v.  Western  U.  Teleg.  Co.  109 
N.  C.  527;  Wolf  v.  Western  U.  Teleg.  Co.  62 
Pa.  88, 1  Am.  Rep.  887;  BeasUy  v.  Western  U. 
Teleg.  Co.  89  Fed.  Rep.  181;  Western  U.  Teleg. 
Co.  v.  Bains,  68  Tex.  27;  Western  U.  Teleg. 
Co.  Y.  Godin,  8  Tex.  App.  Civ.  Cas.  (Will- 
son's)  §  220;  Western  U.  Teleg.  Co.  v.  Culberson, 

79  Tex.  65;  Lester  v.  Western  V.  Teleg.  Co.  84 
Tex.  818;  Western  U.  Teleg.  Co.  v.  Brown, 
Id.  54;  Beimann  v.  Western  U,  Teleg.  Co.  57 
Wis.  562. 

Ck)mmon  carriers  are  not  liable  for  losses 
occasioned,  in  the  language  of  the  old  authori- 
ties, "by  the  act  of  Qod  or  the  public  enemy." 

Wheeler,  Carr.  p.  296;  Hutchinson,  Carr.  2d 
ed.  ^§  174  et  seq.;  Strouss  v.  Wabash,  St.  L.  di 
P.  R  Co.  17  Fed.  Rep.  209;  Smyrl  v.  Niolon,  2 
Bail.  L.  421,  28  Am.  Dec.  146;  Williams  v. 
Grant,  1  Conn.  487,  7  Am.  Dec.  235;  Colt  v. 
McMec/ten,  16  Johns.  160,  5  Am.  Dec.  200; 
Blythe  V.  Denver  db  B.  G.  B.  Co.  15  Colo.  888, 
11  L.  R  A.  615. 

The  stipulation  exempting  appellant  for  er- 
rors in  cypher  or  obscure  messages  is  lawful. 

ffadley  v.  Baxendale,  26  En^.  L.  &  Eq.  898; 
Thompson,  Electricity,  (^  858;  Oray,  Communi- 
caiion  by  Telegraph,  §§  77,  88,  246. 

Under  the  Constitution  of  this  state,  appel- 
lant is  not  a  common  carrier,  but  is  simply,  as 
In  other  states,  a  private  carrier  of  telegraphic 
messages. 

Thompson,  Electricity,  §  187;  Gray,  Com- 
munication by  Telegraph,  §  8;  BUis  v.  Ameri- 
can Teleg.  Co.  18  Allen,  226;  Breesev.  United 
StaUs  Teleg.  Co.  45  Barb.  274. 81  How.  Pr.  86, 
48  N.  Y.  132,  8  Am.  Rep.  526;  Tyler  v.  West- 
ern U.  TeUg.  Co.  60  111.  421,  14  Am.  Rep.  88; 
Bimey  v.  New  York  db  W.  Printing  TOeg.  Co. 
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18  Md.  841, 81  Am.  Dec.  607;  Grinndl  y.  WeU- 
em  U.  Teleg.  Co.  118  Mass.  299.  18  Am.  Rep. 
485;  WeKtiem  U.  Teleg.  Co.  v.  Carew,  15  Mick 
525;  Leonard  v.  New  York,  A.  dk  B.  Electro 
Magnetic  TOeg.  Co.  41  N.  Y.  644, 1  Am.  Rep. 
446;  Schwartz  v.  Atlantic  dk  P.  Tdeg.  Co.  18 
Hun,  157;  De  Butte  v.  New  York,  A.  #£  B. 
Electric  Magnetic  Teleg.  Co.  1  Daly,  547,  80 
How.  Pr.  408;  Western  U.  Teleg.  Co.  v.  Gris- 
wold,  87  Ohio  St.  801;  New  York  dk  W.  Print- 
ing Teleg.  Co.  v.  Dryburg,  85  Pa.  298;  Pinek- 
ney  Bros.  v.  Western  U.  TeUg.  Co.  19  8.  C.  71. 
45  Am.  Rep.  765;  Abraham  v.  Weston  U.  Teleg. 
Co.  6  West  Coast  Rep.  162;  Baxter  v.  Domin- 
ion Teleg.  Co.  87  U.  C.  Q.  B.  470;  Baldtoin  ▼. 
United  States  TOeg.  Co.  45  N.  Y.  744,  6  Am. 
Rep.  165,  54  Barb.  505;  Passmore  v.  Western 
U.  TeUg.  Go.  78  Pa.  288:  Wann  v.  Western  U. 
Teleg.  Co.  87  Mo.  472.  90  Am.  Dec.  895; 
Washir^gton  dk  N.  0.  Teleg.  Co.  v.  Eobson,  15 
Gratt.  122;  Bartlett  v.  Western  U.  Teleg.  Co. 
62  Me.  209,  16  Am.  Rep.  487;  We*tem  U. 
Teleg.  Co.  v.  Fontaine,  SS  Oa.  483;  Camp  v. 
Western  U.  Teleg.  Co.  1  Met.  (Ky.)  164,  71 
Am  Dec.  461;  Bryant  v.  American  Tel^g.  Co. 
1  Daly.  575;  Aiken  v.  Wet^tem  U.  Teleg.  Co.  5 
8.  C.  K.  8.  858;  Dickson  v.  Beutet's  Teleg.  Co. 
L.  R  8  C.  P.  Div.  1.  L.  R  2  C.  P.  Div.  62; 
Fowler  t.  Western  U.  Teleg.  Co.  80  Me.  881; 
Uitle  Rock  db  Ft.  S.  TeUg.  Co.  v.  Datis.  41 
Ark.  79;  Western  U.  Te^eg.  Co.  v.  Munford^ 
87  Tenn.  190,  2  L.  R.  A.  601;  Abraham  v. 
WaUm  U.  TeUg.  Co.  28  Fed.  Rep.  815. 

On  Behearing. 

As  to  matters  which  do  not  limit  its  statu- 
tory duties  or  liabilities  as  a  conunon  carrier, 
it  can  make  its  own  regulations  for  the  con- 
duct of  its  business,  and  such  regulations,  if 
reasonable,  will  be  upheld  by  the  courts. 

Wheeler,  Carr.  p.  180. 

A  railroad  company  has  the  right  to  require 
a  passenger  to  procure  and  pay  for  a  ticket  be- 
fore entering  the  cars. 

Burlington  db  M.  B.  B.  Co.  v.  Base,  11  Neb. 
177;  State  v.  Goold,  58  Me.  279;  HiUiard  v. 
Goold,  84  N.  H.  280, 66  Am.  Dec.  765:  Crocker 
V.  New  London,  W.  dk  P.  R.  Co.  24  Conn.  249; 
Step/tenv.  Smith,  29  Yt.  160;  Southern  Kansas 
B.  Co.  y.  Binsdale,  88  Kan.  507. 

A  railroad  company  has  the  right  to  require 
passengers  who  have  not  purchased  tickets  to 
pay  on  the  cars  a  sum  additional  to  the  usual 
fare. 

Cincinnati,  S.  db  C.  B.  Co.  v.  Skillman.  89 
Ohio  St.  444;  Toledo,  W.  db  W.  B.  Co.  v.  Wright, 
68  Ind.  586,  84  Am.  Rep.  277;  fftate  v.  Chatin^ 
7  Iowa,  204;  Chicago,  B.  db  Q.  B.  Co.  v.  Parks, 
18  III  460,  68  Am.  Dec  562. 

A  common  carrier  may  lawfully  require  paa- 
sengers  to  exhibit  their  tickets  whenever  called 
upon  to  do  so  by  the  proper  officer  of  the  car- 
rier. • 

Wheeler,  Carr.  p.  189;  LouistilU,  N.  A  O. 
S.  B.  Co.  V.  Fleming,  14  Lea,  128;  Willetts  ▼. 
Buffalo  dkB.  B.  Co.  14  Barb.  585;  Bavens  v. 
Bartford  dkN.B.BCo.28  Conn. 69;  DeLucoM 
V.  New  Orleans  dkCR  Co.  88  La.  Ann.  980; 
Bibbard  v.  New  York  db  E.  R.  Co.  15  N.  Y. 
455;  Ripley  v.  New  Jersey  B.  db  Transp.  Co, 
81  N.  J.  L.  888. 

A  common  carrier  mav  require  that  a  pM- 
senger  surrender  his  ticket  immediately  alter 
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leaTiof^  tbe  princiodl  stopping  place  next  be- 
:fore  hn  point  of  destination,  altbbugh  tbere 
wiay  be  intermediate  stations. 

Vedder  y.  Fellow.  20  N.  T.  126. 

A  common  carrier  bas  tbe  riffbt  to  Umit  tbe 
^me  during  wbicb  a  ticket  sola  by  it  aball  be 
^alid. 

Bill  ▼.  Syracute,  B.  d  N.  T.  R,  Oo.  63  N. 
y.  101:  8iaU  v.  Oampbdl,  82  N.  J.  L.  809; 
Bawitzky  y.  LouimUe  dty.B.  Co,  40  La.  Ann. 
-47;  Shfrman  ▼.  ChieaQO  d  If.  W,  R.  Co.  40 
Iowa,  46;  Pdwell  ▼.  Pittthurg,  0,  d  8t.  L.  B. 
Co.  25  Ohio  St.  70;  Lillis  ▼.  8t.  LovU,  K.  C. 
^  If.  B.  Co,  64  Mo.  464.  27  Am.  Rep.  255; 
Miall  y.  Memphis  d  C,  B.  Co.  9  Fed.  Rep.  685. 

A  common  carrier  of  passengers  can  lawfully 
require  that  the  bolder  of  an  excursion  ticket 
«ba]I  present  himself  for  identification  at  the 
•office  of  tbe  company  at  tbe  terminal  station. 

Jiauitskp  V,  IjOuianUe  d  N.  B*  Co,  eupra, 

A  common  carrier  bas  tbe  right  to  require 
ibat  a  passen^rer  who  breaks  his  Journey  shall 
:iiave  his  ticket  indorsed. 

Bedfe  v.  Ayres,  28  Barb.  276;  Dunphy  v. 
3rie  B.  Co.  10  Jones  A  8.  128;  TorUm  r.  Mil- 
4oavkee,  L.  8.dW,  B,  Co.  54  Wis.  284, 41  Am. 
Rep.  28. 

A  common  carrier  may  require  that  tbe  Jour- 
«iey  of  a  passenger  shall  be  continuous. 

State  y,  Overton,  24  N.  J.  L.  485,  61  Am. 
Bee.  671;  Dietriehy,  Penmylvania  B.  Co.  7i 
Pa.  4b2,  10  Am.  Rep.  711;  Cheney  ▼.  Boston  d 
M.  B.  Co.  11  Met.  121,  45  Am.  Dec.  190;  Oale 
^.  Delaware,  L.  dW.  B.  Co,! Bun,  670;  Terry 
T.  Flushing,  If,  8.  d  C.  B.  Co,  18  Hun,  869; 
^one  V.  Chicago  d  N,  W.  B.  Co.  47  Iowa,  82. 
-89  Am.  Rep.  458. 

A  common  carrier  may  lawfully  limit  the 
^se  of  a  ticket  to  the  person  buving  it 

Post  V.  Chicago  d  N,  W.  R,  Co.  14  Neb.  110. 
•45  Am.  Rep.  100;  Cody  y.  CentreU  P.  B  Go.  A 
.Sawy.  114;  Freidendrieh  v,  Baltimore  d  0.  B. 
Co.  53  Md.  201. 

A  common  carrier  may  set  aside  a  car  for 
tbe  accommodation  of  women,  and  may  ez- 
<;lude.  all  men  unaccompanied  by  women  from 
•entering  such  car. 

Brown  ▼.  Memphis  d  0,  B  Co,  t  Fed.  Hep. 
451 ;  Chicago  d  N,  W,  B,  Co,  ▼.  WiUiams,  55 
III  la*);  Mempfiis  d  C.  B  Co.  v.  Benson,  85 
Tenn.  627. 

A  common  carrier  may  exclude  persons  of 
•color  from  a  particular  car. 

Wentehevter  d  P.  B.  Co.  r.  Miles,  55  Pa.  209. 
S8  Am.  Dec  744. 

A  common  carrier  may  refuse  to  carry  all 
persons  who  are  disorderly. 

Putnam  ▼.  Broadway  d8.A,BOo.^  N.  T. 
108,  14  Am.  Rep.  190;  Atchison,  T,  d  8.  F.  B. 
Co.  ▼.  Weber,  88  Kan.  548,  62  Am.  Rep.  548: 
^uRiwn  y.  Old  Colony  R  Co.  148  Mass.  119, 1 
X.  R.  A.  518;  Biggins  y.  WatertHiet  Tump,  d 
B.  Co.  46  N.  Y.  28,  7  Am.  Rep.  298;  Chicago, 
J9.  d  Q.  B.  Co.  y.  GHfiln,  68  III.  499:  St.  Louis, 
A.  d  T.  B,  Co.  y.  Mackie,  71  Tex.  491. 1  L.  R. 
A.  667;  Paddock y.  Atchison,  T.  d  8,  F.  B.Co. 
87  Fed.  Rep.  841.  4  L.  R.  A.  281. 

A  common  carrier  may  prohibit  all  persons 
irom  riding  on  the  platform  of  its  cars. 

Mons  y.  Johnson,  22  III.  68-{;   Virginia  Mid- 

-land  R,  Co.  v.  Roach.  88  Vs.  873;  Oraville  y. 

Manhattan  B.  Co.  105  N.  Y.  525.  59  Am.  Rep. 
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516;  Alabama  0.  8.  B.  Co.  T.  Hawk,  78  Ala. 
112,  47  Am.  Rep.408. 

A  common  carrier  may  eject  from  Its  con- 
yeyance  a  person  who  attempts  to  ply  thereon 
a  calling,  the  object  of  wbicb  is  to  injure  the 
business  of  tbe  carrier. 

Jencks  y.  Coleman,  2  Sumn.  221;  Old  Colony 
B.  Co.  y.  7}ripp,  147  Mass.  85;  Barney  y.  Oy^^ 
terBaydH.  8.  B.  Co.  67  N.  Y.  801;  Mark- 
ham  y.  Brown,  8  N.  H.  528,  81  Am.  Dec.  209; 
SmaUman  y.  WhiUer,  87  Dl.  545,  29  Am.  Rep. ' 
76. 

A  common  carrier  has  the  riffbt  so  to  arrange 
its  trains  that  some  of  them  shall  stop  only  at 
the  principal  stations. 

DietHch  y.  Pennsylvania  B.  Co.  71  Pa.  488. 
10  Am.  Rep.  711;  Trotiinger  y.  Bast  Tennes- 
see, V,  d  Q.  B.  Co,  11  Lea.  588;  Logan  y. 
Hannibal  d  St.  J,  B.  Co,  77  Mo.  668;  Chicago 
dA,B  Co.  y.  Bandolph,  58  111.  510,  6  Am. 
Rep.  60;  Ohio  d  M,  B.  Co.  y.  Apj^hite,  62 
Ind.  540:  Duling  y.  Philadelphia,  W.  d  B.  R. 
Co.  66  Md.  120. 

A  common  carrier  may  make  reasonable 
regulations  as  to  the  place  where  the  tMggage 
of  passengers  shall  be  deposited,  and  if  the  pas- 
senger is  informed  of  such  regulations  and 
does  not  obeerye  them,  be  cannot  recover  for 
tbe  loss  of  his  baggage. 

Gleason  y.  Goodrich  Transp.  Co,  82  Wis.  85, 
14  Am.  Rep.  716. 

The  foregoing  illustrations  demonstrate  that 
a  common  carrier  bas  the  right,  regardless  of 
the  common-law  or  statutory  liability  as  a  com- 
mon carrier,  to  enact  regulations  for  the  con* 
duct  of  its  business,  and  to  refuse  carriage 
unless  such  regulations  are  obeeryed  by  its  pa- 
trons. 

The  sixty-day  clause  does  not  limit  the  statu- 
tory liability  of  a  common  carrier,  and  is  a  rea- 
sonable regulation;  and  tbe  teleirraph  company, 
a  common  carrier,  bas  the  undoubted  right  to 
make  its  obseryance  a  condition  precedent  to 
the  carriage  of  the  message. 

Southern  Earn,  Co.  y.  Caldwell,  88  U.  8.  21 
Wall.  264,  22  L.  ed.  566. 
'  The  uniform  holding  of  tbe  courts  bas  been 
that,  in  the  absence  of  extraordinary  circum- 
stances,' a  clause  simflnr  to  the  sixty -aay  clause 
constitutes  a  reasonable  regulation  which  the 
carrier  has  a  right  to  enforce. 

WW  y.  Western  U.  Teleg,  Co.  62  Pa.  83,  1 
Am.  Rep.  887;  Western  V.  Teleg.  Co.  y.  Dough- 
erty, 54  Ark.  221,  11 L.  R.  A.  102;  Fnm/in/i  y. 
WesUrn  V.  Teleg.  Co.  57  Wis.  562;  Massongals 
y.  Western  U.  Teleg,  Co.  17  Mo.  App.  257; 
Western  U,  Teleg.  Co,  y.  Meredith,  96  Ind.  98; 
Western  U.  Tel^.  Co.  r.  Pells,  2  Tex.  L.  Rey. 
276;  McEinneyy.  Western  V.  Teleg,  Co,  6  Tez. 
L.  Rey.  178. 

The  power  of  Congreea  oyer  post  roada, 
when  exercised,  is  exclusiye;  and  if  a  territory 
be  deemed  in  this  respect  to  occupy  the  same 
position  as  a  state,  its  power  to  regulate  com- 
merce and  post  roads  ceases  the  moment  Con- 
gress bas  taken  action. 

Cooley  y,  Philadelphia  Port  Wardens,  68  U. 
8. 12  How.  299,  IS  L.  ed.  996;  Sturges  y.  Crown- 
inshield,  17  U.  8.  4  Wheat.  122.  4  L.  ed.529; 
Gibbons  y,  Ogden,  22  U.  8.  9  Wheat.  1,  6  L.  ed. 
28;  Pensaoola  Teleg.  Co.  y.  Western  U,  Teleg. 
Co,  96  U.  S.  1, 24  L.  ed.  708;  Ldoup  y.  P&rt  of 
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MMC0,W  XT.  8.  640,  32  L.  ed.  811,  2  Inters. 
Com.  Rep.  184 

The  act  of  July  24,  1866,  was  a  valid  exer- 
cise of  tbe  coDStftutiODal  powers  of  Congress 
and  abrogated  any  power  wbich  migbt  form- 
erly have  been  possessed  by  a  state  or  territory 
upon  tbe  subjects  covered  by  the  act. 

Pensaeola  TOeg.  Co.  v.  Western  U,  Teleg.  Co, 
supra;  Western  U.  Teleg,  Co,  v.  Texas,  105  H. 
8.  460,  26  L.  ed.  1067:  Western  U.  Teleg.  Co.  ▼. 
Pendleton,  122  U.  8.  847,  80  L.  ed.  1187,  1 
Inters.  Com.  Rep.  806;  Leloup  v.  Port  of  Mo- 
bile, supra. 

If,  therefore,  the  territorial  statute  of  Jan- 
uary 12,  1866,  conflicts  with  tbe  act  of  July 
24,  '1866,  it  was  repealed  by  implication,  and 
no  subsequent  enactment  could  give  it  validity, 
and  it  oonsequently  was  not  in  force  at  the 
time  of  the  admission  of  the  state  of  South 
Dakota. 

Pennsylvania  y.  Wheeling  dk  B.  Bridge  Co. 
64  U.  8. 18  How.  518,  14  L.  ed.  249;  m  parte 
Conway,  48  Fed.  Rep.  77;  Weiiem.  U.  Teleg.Co. 
y.  Cliarleston,  66  Fed.  Rep.  419;  Cunningham 
T.  NeagU,  185  U.  S.  1,  84  L.  ed.  55. 

Under  the  Constitution  of  the  United  States, 
Congress  possessed  no  power  to  delegate  to  the 
territory  of  Dakota  the  authority  to  enact  the 
Btatu4e  upon  which  this  action  is  ^ased.  There- 
fore the  provisions  of  tbe  Civil  Code  concern- 
ing common  carriers  never  became  a  law  of  the 
territory  of  Dakota. 

American  Ins.  Co.  y.  366  Bales  of  Cotton,  26 
U.  8. 1  Pet.  511,  7  L.  ed.  242;  United  States  y. 
Gratiot,  89  U.  8. 14  Pet.  626,  10  L.  ed.  573; 
McCuUoeh  v.  Maryland,  17  U.  8.  4  Wheat. 
816,  4  L.  ed.  679:  Seott  y.  Sanford,  60  U.  8. 
19  How.  898,  15  L.  ed.  691;  First  Nat.  Bank 
y.  Yankton  County,  101  U.  S.  129.  25  L.  ed. 
1046;  The  "City  of  Panama,"  101  U.  S.  453,  25 
L.  ed.  1061;  Murphy  y.  Ramsey,  114  U.  S.  15. 
29  L.  ed.  47;  Church  of  Jesus  Christ  of  L.  D. 
8.  V.  United  States,  186  U.  8.  1,  84  L.  ed.  478. 

Power  to  legislate  cannot  be  delegated. 

Cooley,  Const.  Lim.  2d  ed.p.  116;  Territory 
y.  Stewart,  1  Wash.  98,  8  L.  K.  A.  106;  People 
y.  Riordan,  78  Mich.  508;  Re  Cloherty,  2  Wash. 
187;  Port  of  Eureka  Harbor  Comrs.  y.  Excelsior 
Redwood  Co.  88Ca].  491;  Shephard  y.  Wheeling, 
80  W.  Va.  479;  Bradshaw  v.  Lankford,  73  Md. 
428.  11  L.  R.  A.  582:  United  States  v.  Rider, 
50  Fed.  Rep.  406;  United  Slates  v.  Keokuk  d 
H.  Bridge  Co.  45  Fed.  Rep.  178;  PeopU  v.  Mm- 
son,  95  Cal.  471;  Dougherty  y.  Austin,  94  Cal. 
601,  16  L.  R.  A.  166;  8  Am.  <&Eng.  Enc.  Law, 
p.  898.  note  2;  2  Dill.  Mun.  Corp.  4tb  ed. 
^§  715, 779. 

If  the  territories  have  exceeded  the  powers 
conferred  upon  them,  or  which  Congress  had 
a  right  to  confer  upon  them,  their  acts  in  ex- 
cess of  such  power  are  absolutely  void. 

Tbe  purported  statute  in  controversy  at- 
temps  to  enact  a  code  of  laws  governing  com- 
mon carriers. 

By  it  carriers  of  messages,  which  include 
telegraph  companies,  were  declared  to  be 
common  carriers.  This  was  in  derogation  of 
the  common  law  under  which,  it  is  well  set- 
tled, telegraph  companies  are  not  common  car- 
riers. 

Thompson,  Electricity,  §  187;  Gray,  Com- 
munication by  Telegraph,  §  11. 
State  statutes  imposing  penalties  upon  tele 
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graph  companies  for  a  failure  to  deliyer  mes- 
sages are  itfvalid,  so  far  as  affects  inierstato 
messages. ' 

Western  U.  Teleg.  Co.  y.  Pendleton,  122  U.  a 
847,  80  L.  ed.  1187.  1  Inters.  Com.  liep.  306. 

Messrs.  A.  C*  Boyliui  and  4oe  Airhy^- 
for  respondent: 

The  essentials  of  a  contract  are  that  it  shall 
be  free  from  fraud,  menace,  or  duress;  that 
the  minds  of  the  parties  shall  meet.  If  one  of 
the  parties  can  compel  tbe  other  to  enter  into 
certain  obligations,  then  it  is  no  longer  a  con- 
tract but  simply  a  dictum  of  the  one  party. 

Hutchinson,  Carr.  2d  ed.  g  2878. 

A  common  carrier  cannot  refuse  to  receive 
property  for  transportation  because  tbe  con- 
signor will  not  enter  into  a  special  contract  a» 
to  its  liability  therefor. 

McMillan  y.  Mic/iigan  3.  A  N,  I.  R.  Co.  16 
Mich.  79;  MUJdgan  C.  R,  Co.  v.  Hale,  6  Mich. 
248. 

Comp.  Laws,  §  8886,  provides:  "The  obliga- 
tion of  a  common  carrier  cannot  be  limited  by 
general  notice  on  his  part,  but  may  be  limited 
by  special  contract. 

If  common  carriers  can  only  limit  their  lia- 
bility by  contract  in  writing  signed  by  tbe 
senaer,  such  provision  of  the  law  would  be 
negatived  if  they  could  compel  the  sender  to 
sign  such  contract. 

Hariwell  y.  Northern  P.  Exp.  Go.  6  Dak.  463,. 
8  L.  R.  A.  842. 

The  carrier  cannot  refuse  to  take  goods  for 
carriage  under  the  common-law  liability  if  tbe 
consignor  should  refuse  his  assent  to  a  limiia- 
tion. 

Tiedeman,  Pol.  Powers,  257;  Ntw  Jersey 
Steam  Nav.  Co,  v.  Merc/tant*!*  Bank,  47  U.  S.  6 
How.  844,  12  L.  ed.  465;  Michigan  C,  R.  Go.  y. 
Mineral  Springs  Mfg.  Co.  88  U.  S.  16  Wall. 
818,  21  L.  ed.  297;  HoUister  y.  Nowlen,  i^ 
Wend.  284,  82  Am.  Dec.  465. 


After  the  first  hearing  of  the  case 
J.,  deliyered  the  following  opinion : 

On  the  4th  day  of  January,  1892.  the 
respondent  offered  to  the  appellant  at  its 
office  in  the  city  of  Sioux  Falls  a  written 
message  confessedly  unobjectionable  in  mat- 
ter, and  requested  that  it  be  transmitted  m 
tbe  usual  way  to  the  party  to  whom  it  was  ad- 
dressed, and  then  and  there  offered  to  pay  the 
usual  compensation  therefor.  The  message 
was  written  on  ordinary  white  writing 
paper.  The  company  declined  to  send  the 
same  unless  written  upon,  or  attached  to, 
one  of  its  message  blanks.  This  the  respond- 
ent  refused  to  do  unless  the  stipulations  con- 
tained in  such  message  blank  should  be  first 
erased,  so  that  he  would  not  be  bound  thereby. 
Under  these  circumstances  the  message  wa» 
refused  by  the  company.  Upon  these  facts, 
which  appear  to  be  undisputed,  respondent 
brought  an  action  against  the  appellant  com- 
pany to  recover  actual  damages,  and  $50  ioi 
addition  thereto,  under  section  8910,  Comp. 
Laws.  The  section  reads  as  follows:  ''Every 
person  whose  message  is  refused  or  postponed, 
contrary  to  the  provisions  of  this  chapter,  is 
entitled  to  recover  from  the  carrier  his  actual 
damages,  and  $50  in  addition  thereto.*^ 
Upon  the  trial  the  respondent  proved  hie 
actual  damages,  and  had  a  verdict  for  25  cents 
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actual  and  $50  statutory  damages.  Upon  this 
verdict  Judgment  was  enterra,  a  new  trial 
refused,  and  the  company  appeals. 

Willie  other  assignments  of  error,  which 
will  be  hereafter  noticed,  were  presented  and 
argued,  it  is  evident  that  the  major  question 
is  the  right  of  the  appellant  company  to 
insist  Upon  the  message  being  received  and 
sent  subject  to  the  stipulations  contained  in 
the  message  blank,  and,  if  the  person  offering 
the  message  refuse  to  agree  thereto,  to  decline 
to  receive  or  transmit  the  same.  If  the  law 
sustains  the  company's  right  to  so  insist,  or 
to  refuse  the  message,  then,  upon  the  facts 
in  this  case,  respondent  should  not  have  re- 
covered, for  it  is  uncontradicted  that  the 
message  was  refused  upon  the  distinct  ground 
that  the  respondent  positively  declined  to 
have  it  sent  subject  to  the  stipulations 
printed  upon  the  message  blank. 

By  the  statute  law  of  this  state  (Comp. 
Laws,  §  8881),  ''every  one  who  offers  to  the 
public  to  carry  persons,  property,  or  mes- 
sages is  a  common  carrier  of  whatever  he  thus 
often  to  carry. "  That  the  word  **  messages, " 
as  here  used,  was  intended  to  include  tele- 
l^raphic  messages,  is  evident  from  the  closely 
following  seciions,  wherein  a  **  carrier  by 
telegraph"  and  a  **  carrier  of  messages  by 
telegraph"  are  expressly  named,  and  their 
duties  as  such  detined.  From  the  adoption 
of  the  Civil  Code  in  1872,  until  the  leeisla- 
tive  session  of  1878-74,  the  stole  of  Cali- 
fornia had  the^me  statutory  provisions,  but 
at  the  session  named  the  above- quoted  section 
was  amended  by  inserting  an  express  excep- 
tion of  *^  telegraphic  messages. "  During  the 
short  time  sucli  original  provision  was  there 
in  force,  we  do  not  find  any  reported  case 
in  which  it  was  considered!  Prior  to  the 
adoption  of  such  Code  provision  the  supreme 
court  of  that  state  had  held  in  Park»  v.  Alia 
California  Teleg.  (Jo,  18  Cal.  422,  78  Am.  Dec. 
689,  that  the  defendant  company,  as  a  general 
telegraph  company,  was  a  common  carrier ; 
but  the  decisions  of  the  courtb  have  been, 
with  great  unanimity,  against  this  view,  and 
under" the  amended  statutes  it  is  now  so  held 
in  California.  Bart  v.  Weatem  U.  TeUg.  Co, 
66  Cal.  579,  56  Am.  Rep.  119.  Appellant, 
however,  advances  the  proposition  that  these 
provisions  of  the  old  Civil  Code,  being  the 
sections  of  the  compiled  laws,  above  cited, 
which  declare  telegraph  companies  to  be  com- 
mon carriers,  are  superseded  and  repealed 
bv,  because  inconsistent  with,  the  Constitu- 
tion. This  contention  is  founded  largely 
upon  section  11,  article  17,  of  the  Constitu- 
tion :  **  Any  association  or  corporation  or- 
ganlssed  for  the  purpose,  or  any  individual, 
shall  have  the  riffht  to  construct  and  maintoin 
lines  of  telegraph  in  this  stote,  and  to  connect 
the  same  with  other  lines,  and  the  legislature 
shall  by  general  laws,  of  uniform  operation, 
provide  reasonable  regulations  to  give  effect 
to  this  section.  Ko  telegraph  company  shall 
consolidate  with,  or  hold  a  controlling  in- 
terest in  the  stock  or  bonds  of,  any  other  tele- 
graph company  owning  a  competing  line,  or 
acquire,  by  purchase  or  otherwise,  any  other 
conipetinff  line  of  telegraph.**  We  think  ap- 
pellant claims  too  much  for  this  section.  It 
simply  declares  the  right  of  an  association, 
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corporation,  or  individual  to  construct  and 
maintain  telegraph  lines  within  this  stote, 
and  to  connect  them  with  other  lines,  and 
then  forbids  the  consolidation  of  competin^^ 
lines.     To  carry  into  effect  this  general  right 
to  construct  and  maintoin,  and  this  prohibi- 
tion against  consolidation,  the  legislature  is 
charged  with  the  duty  of  providing  suitoblo 
and    reasonable   laws   and   regulations,    of 
uniform  operation ;  regulations  by  and  under 
which  the  right  to  construct  and  maintoia 
may  be  used  and  exercised,  and  the  prohibi* 
tion  of  consolidation  be  enforced.    We  are  not 
convinced  that  there  is  anything  in  the  con- 
stitutional section  which  would  forbid  the 
legislature  now,  if  it  had  never  been  done 
before,  to  impose  upon  telegraph  companies 
tlie  character  and  duties  of  common  carriers. 
But,  even  if  we  understond  this  constitutional 
section  to  mean  that  the  legislature  should 
provide  reasonable  regulations  for  the  con- 
duct of  the  current  business  of  telegraph  com- 
panies,   we  siiould    not  think    it  had  the 
retroactive  effect  of  repealing  former  legisla- 
tion, even  though  assailed  as  unreasouablu. 
It  is  a  general  rule  that  neither  constitutions 
nor  stotutes  should  be  so  construed  as  to  have 
a  retroactive  effect,  unless  such  intention  ia 
clearly  expressed.     Guttina  v.  TayU^,  8  S. 
D.  11,  15  L.  R.  A.  691 ;  Coolev,  Const.  Lim. 
pp.  62,  68 ;  Sutherland,  Stot.  Constr.  §g  468. 
464 ;  AUbyer  v.  StaU,  10  Ohio  St.  589 ;  People 
V.  Gardner,  59  Barb.  198 ;  Eke  parte  Burke,  59 
Cal.  6.     Although  peculiar  to  our  stote,  and 
the  stotute  itself  an  except ional'one,  I  think 
we  must  recognize  ite  effect  to  be  to  make, 
in  this  Jurisdiction,  a  telegraph  company  **a 
common  carrier  of  whatever  ft  thus  offers  to 
carry,"  and  its  duty  to  receive  and  transmit 
respondent's  message  must  be  tested  by  ito 
riffhto  and  duties  as  a  common  carrier.     An 
individual  or  corporation  becomes  a  common 
carrier  of  Just  what  it  offers  to  carry.     Its 
duty  to  the  public  springs  from  its  offer  to 
the  public,  and  must  be  measured  by  it ;  so 
that  the  carrier  who  only  offers  to  carry  grain 
in  canvas  sacks  cannot  be  required  to  carry 
erain  in  bulk.     But  while  the  carrier  may 
thus,  in  general,  determine  for  Iiimself  the 
character  and  condition  of  what  he  will  carry, 
he  cannot,  by  offering  to  carry  for  the  public 
under  a  qualified  liability,  constitute  him- 
self a  common  carrier  with  such  a  liability, 
only,  as  he  advertises  to  assume.    As  a  com- 
mon carrier  it  was  appellant's  legal  duty,  if 
able  to  do  so,  to  accept  and  transmit  respond- 
ent's message,  if  offered  at  a  reasonable  time 
and  place,  and  if  it  was  of  a  kind  that  it  un- 
dertook or  was  accustomed  to  carry.     Comp. 
Laws,  §  8882.    The  ability  of  appellant  to 
receive  and  transmit  the  message ;  that  it  was 
offered  at  a  reasonable  time  and  place ;  and 
that  the  message  itself,  except  as  to  the  paper 
on  which  it  was  written,  was  of  a  kind  that 
it  was  accustomed  to  carry,  are  not  disputed. 
The  dominant  question  in  this  Ct.se,  upon 
the  merito,   being  Whether  the  stipulations 
upon  the  message  blank,  or  any  of  them,  so 
far  restricted  appellant's  liability  as  a  com- 
mon carrier  as  to  Justify  respondent's  refusal 
to  consent  to  them,  as  a  condition  of  havin/^ 
his  message  accepted  and  sent  by  appellant, 
we  have  thought  it  Just  to  both  parties  to 
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ezamine  them  severally,  expressing  oar  opin- 
ion upon  each,  so  far  as  they  are  ioTolved  by 
the  facts  in  this  case.  It  is  not  claimed  that 
either  of  the  regulations  or  stipulations 
printed  upon  the  message  blank,  and  which 
respondent  was  required  to  assent  to,  offended 
against  the  rule  of  impartiality,  which  ap- 
pellant, as  a  common  carrier,  was  bound  to 
observe.  Respondent,  however,  strenuously 
insists  that  the  stipulation  on  the  printed 
blank  would,  if  assented  to  by  him,  have  the 
effect  of  relieving  the  company  from  a  lia- 
bility imposed  upon  it  by  law,  as  a  common 
carrier,  and  consequently  he  ought  not  to  bo 
compelled  to  agree  to  it,  as  a  condition  of 
having  his  message  sent. 

The  first  matter  objected  to  is  as  follows : 
^To  guard  against  mistakes  or  delays,  the 
sender  of  a  message  should  order  it  repeated  ; 
that  is,  telegraphed  back  to  the  original  of- 
fice for  comparison.  For  this,  one  naif  the 
regular  rate  is  charged,  in  addition.**  Bo 
much  is  only  explanatory  and  advisory. 
Then  follows:  **It  is  agreed  between  the 
sender  of  the  following  messase  and  the  com- 

J^any  that  said  company  shall  not  be  liable 
or  mistakes  or  delays  in  the  transmission  or 
delivery,  or  for  nondelivery,  of  any  unre- 
peated  message,  beyond  the  amount  received 
for  sending  the  same ;  nor  for  mistakes  or  de- 
lays in  tlie  transmission  or  delivery,  or  for 
nondelivery,  of  any  repeated  message,  beyond 
fifty  times  the  sum  received  for  sending  the 
aame,  unless  specially  insured ;  nor,  in  any 
case  from  unavoidable  interruption  in  the 
working  of  its  lines,  or  for  errors  in  cy- 
pher or  obscure  messages. "  Then  f ol  lows  the 
rates  for  sending  insured  messages.  The 
order  in  which  the  rates,  terms,'  and  condi- 
tions are  stated  upon  which  the  company 
would  receive  and  transmit  this  message  are, 
of  course,  not  important.  The  essential 
thing  to  know  is,  Did  they  tally  with  the 
duty  of  the  company,  as  a  common  carrier. 
As  such  common  carrier,  it  must  insure,  sub- 
ject to  conditions  and  exceptions  hereinafter 
noticed,  the  correct  transmission  of  the  mes- 
sage,, for  which  it  was  entitled  to  a  just 
and  reasonable  compensation.  This,  by  the 
printed  form,  it  offered  to  do,  and  stated 
the  compensation.  There  is  no  claim  that  the 
compensation  named  for  such  service  was  not 
just  and  reasonable,  and  no  such  question  was 
raised.  The  effect  of  the  printed  condition 
is  the  same  as  though  the  rate  for  an  insured 
message — that  is,  the  compensation  for  as- 
suming all  the  duties  of  a  common  carrier— 
had  been  first  stated,  and  then  had  followed 
an  offer  that  for  a  less  compensation  it  would 
send  the  message  without  incurring  the  full 
liability  of  a  common  carrier.  It  left  the  re- 
spondent free  to  exercise  his  election  as  to 
which  offer  he  would  accept,  and  determine 
for  himself  whether  he  would  pay  the  com- 
pany for  insuring  the  correct  transmission  of 
the  message,  as  a  common  carrier,  or  pay 
less,  and  assume  a  part  of  the  risk  himself. 
A  common  carrier  may  have  two  rates  for  the 
transportation  of  goods, — one  covering  its 
full  common-law  liability,  the  other,  a  spec- 
ial or  limited  liability,— so  long  as  the  ship- 
per has  a  choice  between  tliera,  at  reasonable 
nttes.'  He  cannot  be  denied  the  right  to  have 
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his  goods  carried  by  the  carrier  under  its  com- 
mon-law  liability,  but  if  he  desires,  and 
neither  statute  nor  public  policy  forbid,  he 
may  enter  into  a  special  contract  with  the 
carrier,  limiting  its  common-law  liability. 
Ateliuon,  T.  &  8,  F,  R.  Co,  y.  DiU,  48  Kan. 
210.  It  is  matter  of  common  knowledge  that 
the  sending  office  marks  upon  the  message 
form  the  rate  or  compensation  paid,  and  thus 
is  preserved,  for  the  protection  of  both  par- 
ties, some  evidence,  at  least,  of  the  election 
of  Uie  sender,  and  the  resulting  contract.  It 
was  entirely  competent  for  the  appellant  to 
limit  by  special  contract  its  obligation  as  a 
common  carrier.  Section  8886,  Comp.  Laws. 
The  respondent  was  not  obliged  to  make  such 
a  contract  unless  he  chose.  It  was  a  matter 
of  agreement  between  them.  Parties  who  use 
telegraph  lines  are  usually  economical  of 
their  time.  In  most  cases  it  is  importaot 
that  messages  go  at  once.  There  is  generally 
little  time  or  opportunity  for  negotiation. 
As  an  expeditious  and  direct  means  of  bring- 
ing both  parties  to  a  definite  understanding, 
the  company  provides  and  furnishes  to  the 
public  message  forms  containing  its  proposal 
of  terms.  The  sender  of  a  message  may  elect 
either.  One  of  its  offers  covers  its  duty  and 
liability  as  a  common  carrier.  The  sender 
may  pay  the  tariff  fixed  for  that  service,  and 
hold  the  company  to  its  liability  as  a  com- 
mon carrier.  We  are  unable  to  perceive  how 
the  offer  of  the  company  to  qualify  its  full 
liability  as  a  common  carrier^i  and  accept  a 
loss  compensation  therefor,  if  jthe  sender  so 
desires,  can  affect  the  rights  of  either.  The 
offer  only  becomes  binding  when  accepted 
and  signed,  and  Uie  sender  is  under  no  com- 

r pulsion.  He  may  pay  for  and  get  the  full 
lability  of  a  common  carrier,  or  pay  less, 
and  get  a  limited  liability.  The  causes  or 
condftions  named  in  the  stipulation  as  ex- 
cusing full  performance  of  the  company's 
obligation,  and  as  a  common  carrier,  are  **  un- 
avoidable interruption  in  the  working  of  its 
lines,"  and  "* errors  in  cypher  or  obscure  mes- 
sages.** An  **  unavoidable  interruption*  is 
oq^  that  .cannot  or  could  not  1)e  avoided ;  and 
while  the  courts  have  not  been  strictly  at  one 
in  their  views  as  to  what,  in  modem  times, 
should  be  regarded  as  equivalent  to  **  the  act 
of  God  or  the  public  enemy, "  of  the  old  au- 
thorities, our  statute  (sec.  8899)  expressly 
makes  **any  irresistible  superhuman  cause*' 
sufficient  ground  for  avoiding  the  common 
carrier's  liability,  and  section  8880  definitely 
fixes  the  measure  of  a  telegraph  company's 
duty  in  the  transmission  of  messages  to  be 
the  exerci  se  of  the .  **  utmost  di  I  i  gsnoe. "  Wo 
should  be  unwilling  to  rule,  as  a  matter  of 
law,  particularly  in  view  of  the  peculiar  na- 
ture of  telegraphic  communication,  that  the 
utmost  diligence  could  prevent  or  success- 
fully guard  against  an  ^unavoidable  inter- 
ruption in  the  working  of  its  lines. "  It  may 
sometimes  be  a  question  for  the  jury  whether 
the  facts  in  a  particular  case  bring  it  within 
the  rule,  but,  where  the  interruption  is 
proved  to  be  broadly  unavoidable,  we  think 
the  company  would  not  be  liable.  Whether, 
strictly,  as  a  common  carrier,  appellant  could 
exact,  as  a  condition  of  the  acceptanoe  and 
transmission  of  acj'pher  6r  obsbilrely  w^ritten 
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fnessare,  that  the  sender  should  release  it 
from  liability  for  an  iucorrecr  sending,  we 
tkted  not  now  determine,  for  the  refused  mes- 
sage was  confessedly  neither. 

it  was  further  provided,  as  one  of  the  stipu- 
lations to  which  respondent  should  consent, 
4U  a  condition  of  sending  his  message,  that 
^no  responsibility  regaraing  messages  at- 
taches to  the  company  until  the  same  are  pre- 
sented and  accepted  at  one  of  its  transmitting 
offices."  This  would  seem  to  be  quite  con' 
distent  with  the  provisions  of  our  statute  mak- 
ing the  carrier^s  duty  to  commence  when 
whatever  is  to  be  carried  is  offered  ''at  a  rea- 
sonable time  and  place ;"  but  that,  like  the 
stipulation  as  to  cypher  and  obscurelv  writ- 
ten messages,  is  not  a  question  in  this  case, 
for  it  is  undisputed  that  the  message  was  of- 
fered at  the  proper  office  of  the  appellant,  so 
that  such  stipulation  could  not  restrict  or  af- 
fect appellant's  liability  to  respondent  in 
this  case. 

Another  stipulation  of  the  message  blank 
was  that  *'tbe  company  will  not  be  liable  for 
^Jamages  or  statutory  penalties  in  any  case 
where  the  claim  is  not  presented  in  writing 
within  sixty  days  after  the  message  is  filed 
with  the*  company  for  transmission."  Ap- 
pellant here  insists  that  this  condition  does 
not  propose,  nor  is  its  effect,  to  limit  in  any 
way  its  responsibility  as  a  common  carrier, 
but  is  rather  in  the  nature  of  a  reasonable 
regulation,  which  appellant  has  a  right  to 
make,  and  which  respondent,  without  any 
special  contract  on  his  part,  was  bound  to 
observe,  and  cites  cases  in  support  of  that 
view,  notably  that  of  Southern  Exp.  Co.  v. 
CaldweU,  88  U.  8.  21  Wall.  264,  22  L.  ed. 
(^56.  That  case  came  before  the  court  on 
plaintiff  *s  demurrer  to  defendant's  plea  aver- 
ring an  express  agreement  upon  the  part  of 
the  plaintiff  shipper  that  defendant  should 
not  be  liable  for  loss  or  damage  unless  claim 
therefor  was  made  within  ninty  days,  and  the 
question  presented  and  decided  was  whether 
euch  an  agreement,  when  made,  was  binding 
on  the  plaintiff.  Aa  to  the  necessitv  for  an 
agreement  in  order  to  so  qualify  its  liability, 
the  court  says:  ** Certainly  it  ought  not  to 
be  admitted  that  a  common  carrier  can  be  re- 
lieved from  the  full  measure  of  that  respon- 
sibility which  ordinarily  attends  his  occupa- 
tion, without  a  clear  and  express  stipulation 
to  that  effect  obtained  by  him  by  his  em- 
ployer;" thus  treating  the  stipulation  in 
question  not  as  a  reasonable  re)gu}ation, 
which  it  was  competent  for  the  carrier  to 
make,  and  binding  on  the  shipper  without 
bis  consent,  but  as  an  agreement  depending 
upon  the  consent  of  both  parties.  The  court 
beld  that  such  an  agreement  was  not  sucii  an 
attempted  restriction  of  the  carrier's  respon- 
sibilities as  would  be  invalid,  but  being  rea- 
sonable, and  fully  assented  to  by  both  par- 
ties, it  was  binding ;  but  that  is  not  equiva- 
lent to  saying  that  the  carrier  could  compel 
the  shipper  to  enter  into  such  a  contract,  or 
require  it  as  a  condition  of  accepting  his 
shipment.  The  very  fact  that  such  limita- 
tion of  liability  is  the  subject  of  agreement 
between  the  parties  implies  that  either  party 
may  refuse  to  make  such  agreement.  How- 
ever such  agreement  may  be  proved  else- 
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where,   our   statute   provides   that   here  it 
can  only  be  manifested  by  the  signature  of 
the  consignor,  etc.     Comp.  Laws,  1^8888.    In 
Bartfoell  v.   NortJitm  Ekep,  Co,   5  Dak.  468, 
8  L.  R.  A.  842,  our  territorial  supreme  court 
rejected  the  defense  of   the  carrier  that  the 
claim  of  loss  upon  which  the  action  was 
founded  was  not  presented  to  the  company 
within  the  time   specified  in   its   receipt, 
upon  the  distinct  ground  that  under  the  con* 
trolling  statute  Just  referred  to  there  was  no 
special   contract  so  providing,    or  binding 
upon  the  parties.    It  was  a  rule  or  regulation 
of  the  com  pan  V,  and  as  such  was  printed  in 
the  receipt  delivered  to  the  consignor,  but 
the  court  held  that  it  did  not  operate  to  make 
the  liability  of  the  company  different  in  any 
respect  from  what  it  would  otherwise  be,  be- 
cause, not  being  signed  by  the  consignor,  it 
was  not  a  special  contract,  as  required  and 
defined  by  the  statute.     Now  if,  without  such 
special  contract,  the  liability  of  the  carrier 
is  not  thus  limited,  and  with  it  it  is,  can  the 
carrier  refuse  the  offering  of  a  shipper  of 
^whatever  it  is  accustom^  to  carry,"  unless 
he  will  so  contract  to  limit  the  carrier's  lia- 
bility?   We  think  not.    The  carrier's  duty 
is  to  receive  and  carry  subject  to  the  full 
measure  of  liability,   unless  restricted  by 
mutual  agreement;  and  except  as  to  '^rate 
of  hire,  the  time,  place,  and  manner  of  de- 
livery, "  such  an  agreement  can  only  be  shown 
by  the  signature  of  the  shipper  or  sender.     In 
Tiedeman,  Pol.  Powers,   pp.   256,   257,  the 
learned  author,  after  recognizing  and  dis- 
cussing the  right  of  a  common  carrier  to 
modify  and  restrict  its  liability  by  special 
agreement  with  its  patron  or  employer,  says: 
**  But  the  contract  must  be  freely  and  vol- 
untarily made.     The  carrier  cannot  refuse  to 
take  goods  for  carriage  under  the  common- 
law  liability,   if  the  consignor  should  re« 
fuse  his  assent  to  a  limi  tation. "    To  the  same 
effect,  see  New  Jeney  Steam  Nav,  Co,  v.  Jier» 
ehanU'  Bank,  47  U.  S.  6  How.  844,  12  L.  ed. 
465.     Nor  can  a  carrier  reouire  of  a  shipper 
a  waiver  of  any  of  his  rights  as  a  condi- 
tion precedent  to  receiving  and  carrying  his 
freight.     Miseouri  P.  R,   Co:  v.   Fagan,   72 
Tex.  127,  2  L.  R.  A.  76.     To  sustain  such  a 
stipulation,  where  fairly  made,   is  only  to 
concede  the  right  and  power  of  the  parties  to 
make  it,  and  comes  far  short  of  meanicg  that 
the  carrier  may  exact  the  making  of  it  as  a 
condition  precedent  to  the  discharge  of  his 
dutv  as  a  common  carrier.    The  statute  was 
evidently  intended  to  settle  within  this  Juris- 
diction the  question  of  how,  and  to  what 
extent,  the  general  liabilitv  of  a  common 
carrier  may  be  limited;  and  by  providing, 
as  it  docs,  that  it  can  onlpr  be  accomplish^ 
by  a  special  agreement,  it  has  deliberately 
left  it  with  either  party  to  consent,   or  to 
refuse  to  consent,  to  such  an  agreement.     The 
right  to  exercise  such  freedom  of  will  bv  the 
respondent  in  this  case  would  be  denied  and 
destroyed  if  he  were  compelled  to  consent 
under  penalty  of  having  his  message  refused. 
It  has  been  suggested  that  respondent  could 
found  no  right  of  action  upon  refusal  of  ap- 
pellant to  transmit  his  message  unless  ho 
would  agree  to  the  stipulation,  because,  if 
made  under  such  compulsion,  it  would  not 
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be  enforceable  against  him,  and  therefore 
Larniless ;  buc  such  coocluaion  would  be  con- 
aistent  with  neither  the  duty  of  the  ap- 
pellant, nor  the  right  of  the  respondent. 
This  right  and  this  duty  were  correlative,  and 
each  was  a  measure  of  the  other.  Whatever 
respondent  had  a  right  to  have  sent,  it  was 
appellant's  duty  to  send.  If  it  was  respond- 
ent's right  to  have  his  message  transmitted 
without  agreeing  to  this  condition,  it  was 
appellant's  dutyto  transmit  it  without  im> 
posing  such  condition ;  and  it  could  not 
justifv  a  refusal  to  send  on  the  ground  that 
the  stipulation  sought  to  be  exacted  as  a  con- 
dition precedent  might,  by  proper  effort  on 
his  part,  he  avoided  by  respondent,  because 
made  under  compulsion,  or  because  void  and 
nugatory  (if  such  statute  should  be  held  to 
apply  to  such  a  case),  under  section  8582, 
Como.  Laws. 

Following  the  line  of  these  views,  we  are 
of  the  opinion  that  appellant  could  not,  as 
a  common  carrier,  legally  require  respondent 
to  enter  into  the  agreement  which  we  have 
just  discussed,  and  so  that  it  could  not  legally 
refuse  to  receive  and  transmit  his  message 
because  he  declined  to  make  such  agreement. 
Of  course  this  decision  will  not  be  understood 
as  touching  the  question  of  the  right  of  the 
company  to  make  and  enforce  reasonable 
general  regulations  for  the  convenient  and 
orderly  transaction  of  its  business,  and  for 
the  proper  protection  of  its  in(el'esta»  con- 
sistent with  its  duties  as  a  common  carrier. 
The  appellant  did  not  object  to  respondent's 
messaffe  because  it  was  written  on  respond- 
ent's letter  head,  instead  of  on  a  message 
blank,  and  so  inconvenient  for  filing  or 
preservation  in  accordance  with  the  practice 
of  appellant.  Respondent  offered  to  use  the 
blank  if  appellant  would  erase  the  contract 
which  he  would  otherwise  be  required  to 
assent  to  in  using  it.  The  issue  between  the 
parties  was  distinctly  as  to  the  right  of  ap- 
pellant to  require  assent  to  the  stipulations 
restricting  its  liability  as  a  common  carrier, 
and  this  decision  covers  only  that  question. 
Its  refusal  to  receive  and  transmit  respond- 
ent's message,  under  the  facts  proved,  con- 
stituted a  refusal  within  the  meaning  of 
section  8910,  Comp.  Jjaws.  Such  refusal  eavo 
respondent  a  cause  of  action,  and  his  right 
of  action  was  not  destroyed  or  affected  by  the 
fact  that  he  afterwards  sent  substantially  the 
same  message.  If  to  refuse  the  first  message 
was  an  actionable  wrong  to  respondent,  per- 
sistence in  it  by  appellant,  to  the  extent  of 
compelling  respondent  to  submit  to  it,  and 
to  send  another  message  on  appellant's  terms, 
did  not  cure  or  undo  the  first  wrong.  The 
testimony  seems  to  show  that  respondent 
offered  and  attempted  to  have  his  message 
sent  in  the  afternoon,  between  2  and  4 
o'clock ;  that  it  was  refused  under  the  cir- 
cumstances above  recited  :  that  he  then  wrote 
a  letter  to  the  party  to  whom  he  desired  to 
send  the  message,  but  subsequentl v,  and  that 
evening  about  7  o'clock,  feeling  doubtful  of 
its  reaching  the  party  in  time,  he  went  to 
the  otlice  and  sent  upon  one  of  the  ap- 
pellant's blanks  a  message  of  very  nearly  the 
tenor  of  the  message  previously  refused. 
There  was  nothing  in  this  to  waive  the  wrong 
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of  the  refusal,  or  affect  respondent's  legal 
riglit  to  complain  of  it. 

Finally,  it  is  assigned  as  error  that  during 
the  trial  the  jury  was  allowed  to  separate  for 
a' few  moments  without  being  admonished  by 
the  court,  as  required  by  section  5051,  Comp. 
Laws,  not  to  converse  amonft  themselves,  or 
with  others,  upon  the  subject  of  the  trial. 
Whether,  in  any  case,  this  fact  alone  would 
constitute  reversible  error,  it  is  not  now  neces- 
sary to  determine.  The  facts  were  not  in  dis- 
pute, and  the  law, as  we  understand  it,  applied 
to  the  conceded  facts,  plainly  reouired  the 
verdict  which  the  j ury  rendered.  Under  such 
circumstances  the  appellant  coald  not  have 
been  prejudiced. 

The  judgment  of  the  county  court  is  af- 
firmed. 

All  the  Judges  concur. 

A  petition  for  rehearing  was  subsequently 
filed,  in  response  to  which,  on  December  9, 
1893,  Bennett*  P.  J.,  delivered  the  follow- 
ing opinion: 

This  case  was  before  us  at  a  former  term, 
and  an  opinion  was  filed  June  20;  189^,  which 
is  published  in  4  S.  D.  105.  The  only 
point  upon  which  the  appellant  takes  issue 
with  the  court  in  its  opinion  is  that  portion 
of  it  which  holds  that  the  stipulation  found 
un  the  message  blank  of  the  company,  which 
each  patron  of  the  company  is  required  to 
si^.  before  a  message  will  bie  sent,  that  says: 
''The  company  will  not  be  liable  for  dam- 
ages or  statutory  penal tieci  in  any  case 
where  the  claim  is  not  presented  in  writing 
within  sixty  days  after  the  message  is  filed 
with  the  company, " — limits  the  common-law 
liability  of  a  common  carrier,  and  could  not 
require  respondent  to  enter  into  this  agree- 
ment l)efore  receiving  and  transmitting  his 
message;  the  appellant's  contention  being 
that  this  condition  in  the  message  contract 
does  not  purport,  nor  is  its  effect,  to  limit 
its  responsibility,  but  is  merely  a  regulation 
of  its  business,  which  it  has  a  right  to  make. 
This  contention  was  f ul  ly  arf!:ned  on  a  former 
hearing,  and  very  fully  considered  by  the 
court  in  the  opinion  prepared  by  Justice 
Eellam ;  and,  were  this  the  only  reason  urged 
for  a  rehearing,  we  should  be  inclined  to 
refuse  it.  But  appellant's  counsel  calls  onr 
attention  to  another  question,  which  was  al- 
luded to  in  the  oral  argument,  and  but  lightly 
referred  to  in  his  brief,  which  may  have  some 
material  bearing  upon  the  merits  of  the  case» 
and  which  was  not  considered  by  the  court. 
The  question  is,  that  section  d910,  Comp. 
Laws,  upon  which  respondent  bases  his  ac* 
tion,  is  not  now,  and  never  has  been,  in  force 
in  tills  state.  In  support  of  the  proposition 
he  cites  us  to  title  65,  U.  S.  Hev.  Stat,  as 
amended  by  19  Stat,  at  L.  252.  by  which  en- 
actment counsel  for  appellant  contend  that 
the  section  of  the  Compiled  Laws  above  re- 
ferred to  has  been  repealed  and  abrogated,  so 
far  as  the  appellant  is  concerned  ;  and  our  at- 
tention is  called  to  a  large  number  of  deci- 
sions in  support  of  this  contention.  In  view, 
therefore,  of  the  importance  of  the  case,  not 
so  much  so  as  to  it  alone,  but  its  effect  upon 
other  cases  which  we  are  informed  are  now 
pending  between  appellant  and  respondent^ 
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and  in  order  that  a  fall  dctcrmi nation  may 
be  bad  of  all  questions  in  controversy  in  tlifs 
action,  we  shall  grant  a  rcliearing  as  prayed 
for;  and  therefore  direct  the  cleric  of  this 
court  to  place  the  case  upon  the  calendar  of 
this  term,  with  directions  that  the  counsel 
for  the  appellant  shall  prepare  his  briefs 
upon  the  questions  raised  in  his  petition  for 
a  rehearing,  and  serve  it  upon  the  counsel  for 
the  respondent  within  twenty  days  after 
notice  of  this  order,  and  thereupon  the  re- 
spondent shall  have  twenty  days  after  such 
service  to  prepare  bis  brief^  and  serve  it  upon 
«ppel1ant*s  counsel.  Should  appellant  deem 
it  necessary,  he  shall  have  ten  days  in  which 
to  file  and  serve  a  reply  brief.  After  the  ex- 
piration of  this  time  the  cause  shall  stand  for 
Learing  at  such  time  as  the  convenience  of 
the  court  and  the  attorneys  for  the  respondent 
and  appellant  will  permit.  The  same  num- 
ber of  briefs  on  each  side  shall  be  filed  in  the 
ofl9ce  of  the  clerk  of  this  court  as  is  required 
by  our  rules  upon  an  original  hearing  of  a 
cause. 

Fuller,  J.,  on  October  29,  1895,  dellTered 
the  opinion  of  the  court : 

This  case,  now  before  us  on  rehearing,  is 
reported  in  4  S.  D.  at  page  105.  There  is 
no  dispute  about  the  facts,  which  are  fully 
stated  in  the  former  opinion,  and  the  only 
question  of  law  engaging  onr  attention,  con- 
cerning which  we  are  inclined  to  take  a  dif- 
ferent view,  ^ill  be  disposed  of  in  determin- 
ing the  righ^  of  a  telegraph  company  to 
decline  to  accept  a  message  for  transmission 
for  the  sole  reason  that  the  sender  will  not 
consent  to  the  following  Htipulation :  ''The 
company  will  not  be  liable  for  damages  or 
statutory  penalties  in  any  case  where  the 
claim  Is  not  presented  in  writing  within 
sixty  days  after  the  message  is  filed  with  the 
company  for  transmission." 

The  right  of  a  common  carrier  to  make  and 
insist  upon  a  substantial  compliance  with 
reasonable  rules  and  reffulntions,  designed  to 
protect  its  interests  and  promote  the  safe  and 
convenient  transaction  of  business,  when  the 
same  do  not  affect  its  liability,  has  been  so 
uniformly  recognizod  by  all  the  courts  that 
any  citation  of  authorities  would  be  redun- 
dant :  and,  although  sections  8886  and  8888  of 
the  Compiled  Laws  authorize  and  would  sus- 
tain an  express  agreement  Ifmitinff  the  obli- 
^tions  of  a  telegraph  company  to  accept, 
transmit,  and  deliver  a  telegram,  a  regula- 
tion exacting  such  an  agreement  as  a  condi- 
tion precedent  to  the  acceptance  of  the  mes- 
sage Is  repugnant  to  the  spirit  of  the  statute, 
ana  would  he  condemned  as  fraudulent,  op- 
pressive, and  contrary  to  everv  consideration 
of  public  policy,  we  arc  therefore  called 
iiI)on  to  consider  and  determine  whether  the 
regulation  complained  of  was  reasonable,  and 
whether,  by  its  acceptance,  the  companv*8 
common-law  liabilitv  or  statutory  obligation 
was  limited  or  modified.  The  message  which 
plaintiff  refused  to  write  upon  one  of  the 
ordinary  blanks  furnished  by  the  defendant 
to  its  patrons,  because  its  agent  and  operator 
declined  to  erase,  among  other  stipulations, 
the  clause  requiring  any  claim  for  damages 
or  statutory  penalties   to  be  presented   in 
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writing  within  sixty  days,  was  addressed  to 
a  client  of  the  plaintiff  residing  at  a  neigh- 
boring railway  station,  and  omitting  date, 
signature,  etc.,  was  written  in  the  following 
language,  upon  a  sheet  of  white  writing 
paper:  "^Come  down  in  morning.  Want  to 
see  you  as  to  your  ca^o." 

It  is  prima  facie  apparent  from  the  nature 
of  this  message,  and  from  the  proximity  of 
the  parties  interested  in  tlie  subject  to  which 
it  relates,  that,  ordinarily,  sixtv  days  would 
be  a  reasonable  time  within  which  to  apprise 
the  company  of  any  damages  occurring  from 
a  neglect  of  duty  in  transmitting  or  deliver- 
ing the  same;  and  if,  from  any  cause,  it 
should  become  unreasonable  in  its  applica- 
tion,  the  courts  would  not  sustain  its  enforce- 
ment. The  stipulation  relates  to  and  im- 
pliedly concedes  that  the  company  is  bound 
to  pay  any  damages  whicii  may  be  sustained 
by  reason  of  its  inexcusable  neglect  to  per- 
form every  duty  required  by  law  ;  and  its  ob- 
ligation to  accept,  safely  transmit,  and 
prompt! V  deliver  the  message  is  in  no  man- 
ner modified,  limited,  ^t  Intrinsically  af- 
fected thereby.  The  defendant  was  ready  and 
willing  to  receive  and  transmit  plaintiff's 
message,  subject  to  all  the  liability  imposed 
bv  the  statutory  or  common  law ;  but  in  view 
of  a  muItipHcitv  of  similar  transactions,  and 
in  order  to  be  able  to  determine  whetlier  tlie 
damage,  if  any  should  be  sustained,  was  oc- 
casioned by  some  superhuman,  irresisiiblo 
cause,  or  the  negligence  of  officers  or  agents, 
it  had  been  taught  by  common  experience  to 
require  as  a  condition  precedent,  but  not  as 
a  limitation  of  liability,  tliat  it  should 
be  notified  and  advised  of  any  claim  for  dam- 
ages within  a  reasonable  time.  Such  a  re^ru- 
lation  is  beneficial  to  the  patrons  of  the  com- 
pany, as  it  tends  to  insure  prompt  adjustment 
of  claims  for  damages,  and  is  entirely  con- 
sistent with  sound  business  principles;  and 
from  the  very  nature  of  the  service  to  be  per- 
formed, and  from  the  probable  difficulty  in 
ascertaining  facts  concerning  which  no  notice 
has  been  given  until  after  years  have  elapsed, 
it  evidently  tends  to  avoid  vexatious  litiga- 
tion, promote  the  ends  of  justice,  and  sub- 
serve the  welfare  of  the  people  generally. 
True  It  is  that  cases  may  be  found  where  % 
similar  regulation  has  been  construed  to  con- 
stitute a  limitation  of  liability,  and  some 
courts  have  held  that  the  clause  has  the  effect 
of  a  statute  of  limitations ;  but  the  reason ijig 
of  the  opinions  in  which  such  a  conclusion 
has  been  reached  Is,  in  our  opinion,  unsound, 
and  we  decline  to  follow  the  decisions. 

The  statutory  time  within  which  an  action 
for  damages  may  be  instituted  against  a  tele- 
graph company  is  in  no  manner  shortened  by 
requiring  a  mere  claim  therefor  to  be  made 
within  a  reasonable  time.  The  action  may 
be  brought  at  any  time  within  the  statutory 
limitation.  Insurance  companies,  regardless 
of  distance  and  facilities  ior  communication, 
habitually  require,  as  a  condition  precedent, 
notice  of  a  death  or  fire  to  be  given  forth- 
with, and  even  sworn  proof  of  loss  to  lie 
furnished  at  the  home  office  of  the  company 
within  thirty,  sixty,  or  ninty  days;  and  ft 
will  hardly  be  claimed  that  such  a  require- 
ment limits  the  time  within  which  an  action 
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iDay  be  brought  under  the  statute,. or  that  the 
stipulaiion'  is  ioeonsisteDt  with  conAidera- 
tioDS  of  sound  public  policy.  Before  pre- 
senting authorities  in  support  of  our  posi- 
tion, we  emphasize,  by  repetition,  that  the 
defendant  would  be  clearly  liable  for  dam- 
ages and  the  statutory  penalty  for  refusing 
to  accept  and  send  plaintiff's  message  to  its 

g roper  destination  if  the  regulation  to  which 
e  refused  to  assent  and  conform  was  an  un- 
reasonable rule,  or  limited  either  the  liabil- 
ity of  the  company  or  the  time  within  which 
an  action  might  be  commence.  The  legis- 
lative intention,  as  expressed  in  every  stat- 
ute of  limitation,  is  to  prevent  the  indefinite 
postponement  of  the  time  within  which  an 
action  may  be  brought;  and  the  evident 
design,  purpose,  and  effect  of  the  regulation 
complained  of  is  not  only  to  insure  better 
service  to  the  public,  by  enabling  the  com- 
pany to  promptly  investigate  any  alleged 
dereliction  of  duty  on  the  part  of  its  asr^ts, 
but  to  promote  an  early  settlement  of  just 
demands,  and  make  it  possible  to  resist,  in 
courts  of  Justice,  groundless,  false,  and 
fraudulent  claims  for  damages;  and,  while 
some  of  the  authorities  from  which  we  shall 
quote  incidentally  mention  the  provision  re- 
quiring notice  to  be  given  within  a  specified 
time  as  a  limitation  of  liability,  they  have 
forcefully  rejected  the  doctrine  in  unambigu- 
ous declarations,  and  by  deciding  their  cases 
in  accordance  with  the  views  expressed  in 
this  opinion. 

It  has  been  held  that  "a  printed  stipula- 
tion at  the  bottom  of  an  express  company's 
receipt  for  a  package,  that  the  company  shall 
not  be  liable  for  any  loss  unless  written  claim 
therefor  shall  be  made  at  the  shipping  office 
within  thirty  days  from  that  date,  is  valid, 
and  must  be  complied  with. "  Sout/iem  Exp, 
Co,  V.  Hunnieutt,  64  Miss.  566,  28  Am.  Rep. 
885.  In  Hartwdl  v.  Northern  P.  Exp,  Co,  6 
Dak.  468,  8  L.  R.  A.  842.  the  jury  was  in- 
structed that  *'no  written  claim  was  nec- 
essary, and  that,  if  they  found  that  the  plain- 
tiff made  a  claim  to  the  company's  agent  at 
the  point  where  the  trunk  was  shipped 
within  the  required  time,  and  that  the  com- 

&any  had  knowledge  of  the  loss,  they  would 
e  authorized  in  finding  a  verdict  for  the 
plaintiff  ;**  and  the  court  held  that  *'tlie 
defendant  had  no  reason  to  complain  of  the 
charge, "  and  says :  "  Under  the  issues  as  sub- 
mitted to  tlie  jury,  they  must  have  found  that 
the  claim  was  made  within  ninety  days." 
Although  the  question  whether  such  a  regula- 
tion constitutes  a  limitation  of  the  action  or 
of  the  liability  of  a  common  carrier  does 
not  seem  to  have  been  regarded  by  counsel 
for  either  party  as  essential  to  a  decision  of 
the  case,  the  learned  judge  who  wrote  the 
opinion  in  discussing  the  proposition,  at 
page  476,  5  Dak.,  says,  concerniog  our  stat- 
ute of  limitations:  **The  language  of  the 
statute  confines  its  prohibition  of  limitation 
to  enforcement  of  rights,  and  is  especially 
intended  to  cut  off  all  limitations  of  time  for 
commencement  of  actions.  The  provision  of 
this  receipt  is  perhaps  rather  a  condition 
precedent  than  a  limitation  ;  and,  as  it  is  not 
necessary  to  this  case  to  determine  whether 
the  limitation  in  this  receipt  comes  within 
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the  prohibition  of  this  statute,  we  shall  leave 
thid  question  for  adjudication'  by  the  court 
whenever  it  shall  be  fully  presented  in  » 
case  involving  this  precise  point." 

Concerning  the  regulation  under  considera- 
tion, the  supreme  court  of  Indiana  says: 
''Here  there  is  no  attempt  to  limit  or  impair 
the  operation  of  the  statute ;  nothing  is  taken 
from  the  duty  imposed  on  the  telegraph  com- 
panv,  nor  is  that  dutv  lessened  or  circum- 
scribed in  anv  particular.  The  duty  is  left 
undiminished,  but  a  limitation  is  flxeJ 
within  which  a  claim  for  loss  or  injury 
resulting  from  a  breach  shall  be  made,  it 
is  one  thing  to  limit  a  duty,  and  quite  an- 
other thing  to  prescribe  a  time  for  making  a 
claim  bas^  on  the  nonperformance  of  that 
duty.  The  cases  cited  in  the  original  opin- 
ion "fully  sustain  the  power  of  the  telegraph 
company  to  make  reasonable  rules  and  regula- 
tions, and  a  rule  embodied  in  the  contract 
that  the  clltim  shall  be  presented  within  sixty 
days  is  unquestionably  a  reasonable  one. 
.  .  .  In  a  broad  sense,  the  word  'damages' 
means  that  which  is  assessed  in  the  plaintiff  > 
favor  as  the  amount  of  his  recovery,  and  the 
statutory  penalty  is  in  this  sense  'damages. '  ^ 
We$tern  U.  Teleg,  do,  v.  Jom»^  95  Ind.  235,  4S 
Am.  Rep.  713. 

From  25  Am.  &  Eng.  Enc.  Law,  at  pages 
798  and  799,  we  quote  the  following :  *'Tfae 
stipulation  contained  in  the  usual  contractor 
sending,  to  the  effect  that  the  company  will 
not  be  liable  for  damages  in  any  case  where 
the  claim  is  not  presented  in  writing  witliin 
a  certain  length  of  time  after  ^e  message  is 
filed  with  the  company  for  transmission,  does 
not  tend  to  limit  t^e  liability  of  the  companv 
for  the  consequence  of  its  ne;;ligence,  and  fa 
not  unreasonable,  where  the  time  allowed  is 
not  too  short  to  enable  the  party  claiminir 
damages  to  become  aware  of  the  injury  and  to 
present  his  claim  properly.  The  reasons  for 
this  rule  are  obvious,  and  it  has  been  upheld 
where  the  time  was  limited  to  sixty  days,  to 
thirty  days,  and  to  twenty  days,  after  the 
filing  of  the  message  for  transmission,  though 
the  rule  as  to  the  reasonableness  of  any  par- 
ticular length  of  time  may  change  wiUt 
peculiar  circumstances." 

In  WtsUrn  JJ,  Teleg.  Co,  v.  Dongherty,  54 
Ark.  221,  It  L.  R.  A.  102,  the  views  of  the 
court  upon  the  proposition  are  expressed  as 
follows:  "We  know  of  no  principle  of  the 
common  law  that  would  prohibit  it.  It  was 
not  a  contract  to  cover  the  negligence  of  the 
telegraph  company.  It  was  a  stipulation 
against  the  delay  and  neglect  of  the  plaintiff 
in  presenting  his  claim,  and  it  does  not  ap- 
pear unreasonable.  By  reason  of  the  character 
of  the  business,  and  the  great  number  of  mes- 
sages sent  over  the  lines  of  a  telegraph  com- 
pany, and  the  importance  of  early  informa- 
tion of  claims  to  enable  the  company  to  keep 
an  account  of  its  transactions,  and  the  impos- 
sibility of  recalling  them  all  and  accounting 
for  them  from  memory  after  the  lapse  of  a  con- 
siderable period  of  time,  it  does  not  appear 
that  a  stipulation  that  a  claim  for  damages 
should  be  presented  in  writing  within  sixty 
days  from  the  time  the  message  is  sent  is  un- 
reasonable. .  .  .  Such  a  condition  is  not 
only  not  a  stipulation  against  the  negligence 
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of  the  oompanv,  but  it  implies '  that  a  lia- 
bility may  oe  locurred  for  DegHgeoce ;  and 
it  requires  that  one  who  seels  to  recover 
damages  for  such  negligence  shall  present  his 
claimln  writing  within  sixty  days  or  be  held 
to  have  waived  it." 

In  Kansas  a  stipulation  that  "no  claim  for 
loss  or  damage  on  live  stock  will  be  allowed 
unless  the  same  is  made  in  writing  before 
or  at  the  time  the  stock  is  unloaded,"  was 
held  to  be  in  contravention  of  no  statute, 
and  repulsive  to  no  consideration  of  public 
policy,  and  the  court  said:  *'The  contract 
pleaded  does  not  pretend  to  relieve  the  de- 
fendant from  the  consequences  of  his  own 
negligence.  It  only  stipulates  that  the  ship- 
per shall  on  his  part  perform  certain  duties.* 
Ooggin  v.  Karuas  R  R.  Go,  12  Kan.  416. 

In  SherriU  v.  Wegt&rn  U.  TeUg,  Co,  109  N. 
O.  527,  the  court  goes  on  to  say :  *'The  stip- 
ulation that  the  company  will  not  be  liable 
unless  the  claim  is  presented  *in  writing  and 
within  sixty  davs,*  is  not  a  stipulation  re- 
stricting; the  liability  of  the  telegraph  com- 
?any  for  negligence.  McusengiUe  v.  Western 
I  TeUg.  Co.  17  Mo.  App.  257.  If  it  were,  it 
would  be  void,  as  was  held  in  17iomp9on  v. 
Western  U,  TeUg,  Co.  107  N.  C.  449 ;  Smith 
V.  Western  V.  Teleg.  Co,  88  Ky.  104 ;  QiUis  v. 
Western  U,  TeUg.  Co,  61  Vt.  461,  4  L.  R.  A. 
611,  in  which  last  case  numerous  authorities 
are  cited.  But  this  stipulation  is  rather 
against  the  neglect  of  the  plaintiff  in  not 
making  known  his  cause  of  complaint  within 
a  reasonable  tiVhe.  It  is  a  reasonable  require- 
ment, enabling  the  company  to  inquire  into 
the  nature  and  circumstances  of  a  mistake  in 
or  of  the  delay  W  nondelivery  of  Uie  message, 
while  the  matter  is  still  within  the  memory 
of  witnesses.  In  view  of  the  number  of  tele- 
grams constantly  passing  over  the  wires, 
some  such  stipulation  is  absolutely  necessary 
to  protect  the  company  from  imposition.  It 
is  not  a  statute  of  limitations  restricting  the 
time  within  which  action  may  be  brought.** 

In  Wolf  V.  Western  U.  TeUg.  Go.  62  Pa.  88, 
1  Am.  Rep.  887,  the  court,  speaking  through 
Justice  Agnew,  said:  '^This  condition  has 
no  relation  to  the  duty  of  the  teletrraph  com- 
pany, its  operation  being  confined  to  a  duty 
to  l>e  performed  by  the  employer  before  he  can 
maintain  an  action  for  a  neglect  of  the  com- 
pany's duty,  to  wit,  to  give  notice  of  his 
claim  within  sixty  days.  Similar  provisions 
in  policies  of  insurance  have  been  held  to  be 
good.  ...  In  relation  to  the  duties 
which  concern  the  public,  the  unreasonable- 
ness o!  the  rules  adopted  by  these  companies 
must,  therefore,  be  scanned  with  an  eye  to 
their  public  policy.  But,  clearly,  it  is 
not  unreasonable  that  a  telegraph  company 
should  require  notice  of  claims  for  its  de- 
faults within  a  reasonable  time,  before  being 
held  to  answer  for  the  al  1  eged  def aul  t.  From 
the  very  nature  of  its  business  this  may  be 
essential  to  its  protection  against  unfounded 
claims.  These  companies  have  often  to 
wrestle  with  the  elements  themselves,  in  the 
storms  which  prostrate  their  lines  or  prevent 
their  working,  and  are  not  to  be  held  to  a 
harsher  rule  than  common  carriers,  who  are 
excused  by  the  act  of  God.  Within  sixty 
days  the  cause  preventing  the  transmission 
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of  a  message' on  a' particular  day  might  be 
easily  ascertained  and  shown,  which,  after 
the*  lapse  of  several  years,  could  not  be  dis- 
covered or  proved.  It  is  urged  that  the  em- 
ployer might  not  discover  the  failure  to  send 
his  message  forward  within  this  time.  How 
far  this  fact  would  displace  the  condition  it 
is  not  proper  now  to  say ;  but  the  reason  is 
inapplicable  to  this  case,  where,  from  the 
nature  of  the  message,  its  failure  to  reach  ita 
destination  must  be  known,  and  was  known, 
immediately  by  the  employer.  Another  rea- 
son justifying  the  reasonableness  of  the  pro- 
vision for  notice  of  the  claim  is  found  Id 
the  multitude  of  messages  transmitted  re- 
quiring a  speedy  knowledge  of  claims  to 
enable  the  company  to  keep  an  account  of  ita 
transactions,  before,  by  reason  of  their  great 
number,  they  cease  to  be  within  their  recol- 
lection and  control.  Itauthority  be  needed, 
in  addition  to  these  reasons,  it  will  be  found 
in  the  case  of  Lewis  v.  Oreat  Western  H.  Co. 
5  Hurl  St.  &,  N.  867." 

In  CoU  V.  Western  U.  TeUg.  Co.  38  Minn. 
227,  the  court  says :  **  It  cannot  be  contended 
that  a  regulation  rc<}uiring  the  sender  of  a 
message  to  present  his  claim  for  damages  in 
writing  promptly  to  the  company  is  an  un- 
reasonable one.  Considering  the  character 
of  its  business,  such  regulations  would  be 
necessary  for  its  own  protection,  and  to  en- 
able it  reasonably  to  ascertain  the  facts  in  the 
case,  and  to  secure  and  preserve  the  proper 
evidence.  It  is  not  a  regulation  intended  to 
shield  the  company  from  the  consequences  of 
a  neglect  of  duty  on  its  part,  but  prescribing 
a  duty  to  be  performed  by  the  plaintiff  before 
he  should  be  entitled  to  maintain  his  ac- 
tion." 

The  following  cases  are  to  the  same  effect : 
SherriU  v.  Western  XT.  Teleg,  Co,  supra;  Smith- 
Fraeier  Boot  d  8.  Co.  v.  Western  U.  TeUg. 
Co.  49  Mo.  App.  99;  Beimann  v.  Western 
U.  TeUg,  Co.  57  Wis.  562 ;  Western  U,  TeUg, 
Co.  V.  Meredith,  95  Ind.  98. 

In  iWmroMV.  Western  TJ.  TeUg.  Co.  164  U. 
S.  1,  38  L.  ed.  888,  the  reasonableness  and 
validity  of  such  rules  and  regulations  are 
discussed  by  Justice  Gray,  of  the  United 
States  Supreme  Court. 

Concerning  the  ordinary  regulation  which 
relieves  the  company  from  liability  for  ita 
negligence  in  transmitting  an  unrepeated 
message.  Mr.  Justice  Earl,  in  KiUy  v.  West- 
em  U.  TeUg,  Co.  109  N.  Y.,  at  page  235, 
says:  **That  a  telegraph  company  has  the 
right  to  exact  such  a  stipulation  from  ita 
customers  is  the  settled  law  in  this  and  most 
of  the  other  states  of  the  Union  and  in  Eng- 
land.** 

It  appearing  that  the  stipulation  under 
consideration  has  been  upheld  and  enforced 
as  a  reasonable  regulation  limiting  no  lia- 
bility, in  jurisdictions  where  by  express 
statutory  enactment  all  contracts  to  limit 
such  liability  are  declared  to  be  null  and 
void,  the  right  to  exact,  as  a  condition  pre- 
cedent, compliance  with  reasonable  rulea 
which  in  no  manner  pertain  to  the  carrier's 
liability  for  negligence,  is  not  affected  by 
the  provision  of  our  statute  which  authorizea 
a  contract  limiting  the  liability  of  a  common 
carrier. 
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Id  a  leading  c&ae  (S<nUhem  Exp.  Co.  t* 
GcMweU,  88  IL  S.  21  Wall.  264.  22  L.  ed. 
iS56),  Mr.  Justice  StroDff,  epeaking  for  the 
Supreme  Court  of  the  United  States,  says: 
^TDe  question,  then,  which  is  presented  to 
us  by  this  record  is,  whether  the  stipulation 
asserted  in  the  defendant's  plea  is  a  reason- 
able one,  not  inconsistent  with  sound  public 
policy.  It  may  be  remarked,  in  the  first 
place,  that  the  stipulation  is  not  a  conven- 
tional limitation  or  the  risrht  of  the  carrier's 
employer  to  sue.  He  is  leTt  at  liberty  to  sue 
at  any  time  within  the  period  fixed  by  the 
statute  of  limitations.  He  is  only  required 
to  make  his  claim  within  ninety  days,  in  sea- 
son to  enable  the  carrier  to  ascertain  what 
the  facts  are,  and  having  made  his  claim,  he 
may  delay  his  suit.  It  may  also  be  remarked 
that  the  contract  is  not  a  stipulation  for  ex- 
emption from  responsibility  for  the  defend- 
ant's negligence,  or  for  that  of  their  servants. 
It  is  freelv  conceded  that,  had  it  been  such, 
it  would  have  been  against  the  policy  of  the 
law  and  inoperative.  Such  was  our  opinion 
in  New  York  C.  B.  Co.  v.  Jjoekwood,  84  U. 
8.  17  Wall.  857,  21  L.  ed.  627.  A  common 
carrier  is  always  responsible  for  his  negli- 
gence, no  matter  what  his  stipulations  may 
be.  But  an  agreement  that  in  case  of  failure 
by  the  carrier  to  deliver  the  goods  a  claim 
•hall  be  made  by  the  bailor,  or  bv  the  con- 
signee, within  a  specified  period,  if  that  pe- 
riod be  a  reasonable  one,  is  altogether  of  a 
different  character.  It  contravenes  no  publ  ic 
policy.  It  excuses  no  negligence.  It  is  per- 
fectly consistent  with  holding  the  carrier  to 
the  nil  lest  measure  of  good  faith,  of  dili- 
gence, and  of  capacity,  which  the  strictest 
rules  of  the  common  law  ever  required." 
Page  268,  L.  ed.  658.  ''It  purported  to  re- 
lieve the  defendants  from  no  part  of  the  ob- 
ligations of  a  common  carrier.  They  wore 
bound  to  the  same  diligence,  fidelity,  and 
care  as  they  would  have  been  required  to 
exercise  if  no  such  amement  had  been  made. 
All  that  the  stipulation  required  was  that  the 
ahipper,  in  case  the  package  was  lost  or  dam- 
aged', should  assert  his  claim  in  season  to  en- 
able the  defendants  to  ascertain  the  facts;  in 
other  words,  that  he  should  assert  it  within 
ninety  days."    Page  272,  L.  ed.  660. 

If  we  are  correct  In  our  conclusion  that, 
under  the  circumstances  of  this  case,  the  re* 
ouirement  under  consideration,  thou/?h  bene- 
tfcial  to  the  company,  neither  limited  its  lia- 
bility nor  the  time  for  commencing  an  action, 
and  was  reasonable,  and,  by  securing  prompt- 
ness in  presenting  a  claim  for  dama/;es, 
tended  to  enable  plaintiff  to  hold  defendant 
to  the  strictest  accountability,  the  force  and 
effect  of  the  foregoine  authorities,  as  applied 
to  this  case,  is  not  diminished  by  the  fact 
that  consent  had  been  obtained  bv  the  sign- 
ing of  telegrams  written  on  blanks  contain- 
ing the  printed  regulations,  or  by  the  de- 
livery and  accentance  of  a  receipt  for  the 
property  transmitted,  which  in  law  has  been 
construed  to  constitute  an  assent  to  the  pro- 
visions thereof.  Our  conclusion  therefore  is 
that  our  former  decision  should  be  disaf- 
firmed, and  the  judgment  appfuMJrom  is  re- 
verted, 
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Kellam*  J.,  dissenting : 

I  adhere  to  the  original  decision  and  opin- 
ion. In  my  judgment,  the  error  of  the  pres- 
ent opinion  is  fundamental.  Its  theory  and 
the  scope  of  the  question  involved,  as  viewed 
by  the  court,  are  indicated  at  the  outset  as 
follows :  **  Although  sections  8886  and  3888 
of  the  Compiled  Laws  authorize  and  would 
sustain  an  express  agreement  limiting  the 
obligations  of  a  telegraph  company  to  accept, 
transmit,  and  deliver  a  telegram,  a  regula- 
tion exacting  such  an  agreement  as  a  condi- 
tion precedent  to  the  acceptance  of  the  mes- 
sage is  repugnant  to  the  spirit  of  the  statute, 
and  would  be  condemned  as  fraudulent*  op- 
pressive, and  contrary  to  every  consideration 
of  public  policy."  It  is  thus  evident  that 
the  court  understands  that  the  duty  to  *  ac- 
cept, safely  transmit,  and  promptly  deliver" 
embraces  all  the  ** obligations"  of  the  tele- 
graph company  as  a  common  carrier,  which 
a  regulation  of  the  company  is  not  equally 
etflcacious  to  control  as  an  express  agree- 
ment of  the  parties ;  in  other  words,  that  the 
precise  manner  In  which  a  company  shall 
perform  its  statutory  duty  is  so  important 
that  nothing  short  of  an  express  agreement 
can  change  or  modify  it,  but  that  its  obliga- 
tion to  respond  in  damages  for  a  violation  of 
its  duty  is  of  such  minor  iropcrtance  that  it 
may  legally  exact,  as  a  condition  precedent 
to  the  performance  of  its  duty,  that  the  party 
offering  the  message  shall  expressly  and  un- 
qualifiedly agree  that  it  shall  not  be  liable  at 
all  unless  such  party  shall  [>erfonn  another 
condition  precedent,  not  required  by  the  law, 
but  by  a  demand  of  the  company.  I  had 
always  supposed  that  a  stipulation  prescrib- 
ing conditions  under  which  there  should  be 
no  liability,  when  without  such  stipulation 
there  would  be  full  liability,  was  a  stipula- 
tion limiting  liability.  '^  Liability"  and 
''obliffation"  are  correlative  terms.  The  ob- 
ligation must  measure  the  liability,  and 
whatever  cuts  off  or  excuses  liability  readies 
back  and  affects  the  obligation,  for  the  ob- 
ligation of  the  carrier,  like  that  of  any  other 
person,  is  only  to  meet  his  liability.  The 
mistake  of  the  foregoing  opinion,  in  my 
judgment,  is  in  misinterpreting  the  scope  of 
our  statute  and  the  iudicial  decisions  which 
it  was  meant  to  (xxiify,  and  in  making  it 
refer,  not  to  the  general  obligation  of  a  car- 
rier, but  only  to  the  particular  manner  in 
which  he  performs  his  service  of  carriage. 

The  opinion  proceeds  to  demonstrate — un- 
necessarily, I  think,  for  nobody  disputes  the 
proposition^that  this  very  provision,  when 
made  the  subject  of  an  express  agreement 
between  the  parties,  has  often  been  neld  en- 
forceable as  reasonable :  and  so  it  is  argued 
that,  because  it  is  a  reasonable  stipulation  for 
the  parties  to  make,  it  is  one  which  the  com- 
pany may  require  a  party  to  assent  to  and 
make  before  it  will  undertake  to  perform  the 
duty  imposed  upon  it  by  law.  Such  logic  has 
not  often,  and  probablv  never,  been  applied 
to  other  cases.  A  provision  in  a  mortgage  for 
an  attornev's  fee  for  foreclosure  is  held  to 
be  reasonable  and  enforceable  when  the  par- 
ties have  so  agreed  ;  but  I  think  a  court,  find- 
ing a  party  under  obligation  to  give  a  mort- 
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Sige,  a&vl  80  decreeing,  would  be  slow  to  Fay 
at  the  mortgagee  might  exact  such  a  stip- 
tilation  simply  because,  if  voluntarily  made, 
^he  court  would  uphold  it  as  reasonable. 
Why  not  leave  both  parties  on  an  equal 
footing  in  the  determination  of  the  question 
•of  what  is  and  what  is  not  reasonable,  and 
not  compel  one  of  them,  In  form  at  least,  to 
stipulate  away  his  right  to  raise  the  question, 
regardless  of  excusing  facts,  as  a  condition 
precedent  to  having  his  message  sent?    Sec- 
tion 8910,  Comp.  Laws,  entitles  every,  person 
whose  message  is  refused  contrary  to  law  to 
^50  in  addition  to  his  actual  damages.    In 
JSTir^  V.   Wutem  U.  TeUg,  Co.  4  8.  D.  468, 
this  court  was  very  positive  and  explicit  in 
•characterizing  this  $50  as  a  penalty,  **  im- 
posed upon  the  carrier  as  a  pecuniary  punish- 
ment for  his  failure  to  comply  with  the  pro- 
visions of  the  statute.  **    But  this  court  finds 
no  diflQculty  in  holding  that  the  company 
may  exact  an  agreement  in  advance,  and  as 
«  condition  upon  which,  onlv,  it  will  receive 
«  message,  that  it  shall  not  be  liable  for  this 
penalty,' imposed  as  a  punishment  on  grounds 
of  public  policy,  unless  the  sender  shall  com- 
ply, not  with  some  provision  of  the  law,  but 
with  a  particular  regulation  which  it  has 
made.    Here,  as  before,  the  question  is  not. 
What  would  be  the  effect  of  such  an  express 
■agreement  if  voluntarily  made?  but,  Has  the 
<x>mpany  the  right  to  exact  such  an  express 
•agreement  before  it  will  receive  a  message? 
I  make  these  su/tgestions  in  the  belief  that 
the  present  opinion,  except  in  form,  does  not 
ceach  the  question  in  controversv ;  certainly, 
none  of  the  cited  cases  decide  it.    They  all 
go  upon  the  question  of  what  stipulation  or 
agreement,  when  duly  made  by  the  parties, 
will  be  sustained  as  reasonable.    None  of 
them  touch  the  question  of  the  right  of  the 
carrier  to  exact  a  formal  execution  of  such 
an  agreement  upon  the  part  of  the  sender  be- 
fore it  will  receive  and  send  his. message.    I 
cannot  but  regard  the  quotation  appearing 
in  the  prevailing  opinion,  taken  from  Kil^ 
v.    Western  U,   Teleg.  Co.  109  N.  Y.  285.  as 
At  least  an  infelicitous  expression  by  a  very 
learned  ] udge.    If  it  was  meant  to  declare  the 
legal  right  of  the  company  to  exact  the  mak- 
ing of  such  a  contract  by  the  sender  before 
his  message  would  be  received,   then  it  is 
sufficient  to  establish  the  remark  as  dictum 
that  no  such  question  was  in  the  case.    The 
•contract  had  been  expressly  made  between  the 
company  and  the  sender,  and  the  court  was 
only  determining  the  legal  effect  of  such  a 
contract  when  made  by  the  parties.    The 
•opinion  starts  out  by  saying :    **  The  telegram 
was  written  on  one  of  tiie  ordinary  blanks  of 
the  company.    Immediately  above  the  tele- 
.gram  were  the  words,   *Send  the  following 
message  subject  to  the  above  terms,  which 
«re  hereby  agreed  to. '  **    The  court,  finding 
that  the  parties  had  voluntarilv  made  a  con- 
tract, proceeded  to  construe  the  stipulation 
found  In  such  express  contract.     Of  the  cases 
cited  by  Judge  Earl  as  supporting  the  text, 
it  is  remarkable  that  not  a  single  one  of  them 
treats  of  the  right  of  the  company  to  exact  the 
making  of  such  an  agreement  on  the  part  of 
the  sender,  as  a  condition  precedent  to  the 
«endidg  of  a  message.    In  all  of  them,  except 
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KirUand  v.  Dirumore,  63  N.  T.  171,  30  Am. 
Hep.  475,  the  agreement  had  been  voluntarily 
ana  expressly  entered  into,  and  the  courts 
held  that  the  stipulations  of  such  contract 
were  enforceable,  because  they  were  such  as 
the  parties  might  reasonably  make.  Kirk* 
land  V.  Dinsmore  held  that  an  express  com- 
pany delivering  to  a  shipper  a  receipt  for 
goods,  which  he  accepts  without  objection, 
has  a  ri^ht  to  infer  an  assent  on  the  part 
of  the  shipper  to  the  reasonable  conditions 
of  such  receipt,  thus  making  a  contract  be- 
tween them.  But  in  this  jurisdiction  the  law 
is  otherwise,  by  express  statute.  It  is  the 
settled  law  that  a  railroad  company,  as  a 
common  carrier,  may  make  reasonable  regula- 
tions for  the  conduct  of  its  business ;  but  I 
am  not  satisfied  that  it  is  settled  law  that  the 
railroad  company  may  refuse  to  sell  a  pas- 
senger a  ticket  unless  he  will  in  advance 
enter  into  an  agreemept  that  the  ticket  is  ac- 
cepted by  him  subject  to  certain  conditions 
or  regulations  of  the  company.  It  may  be 
said  that  such  an  agreement  would  not  change 
the  rights  or  liabilities  of  either  party,  be- 
cause the  company's  regulations,  if  rea- 
sonable, would  be  enforced  without  an  agree- 
ment, and,  if  unreasonable,  would  not  be 
enforced  with  an  agreement.  Why  not  say 
the  same  thing  in  tne  case  of  the  telegraph 
company?  The  majority  opinion  says :  ''We 
are  therefore  called  upon  to  consider  and  de- 
termine whetlier  the  regulation  complained 
of  was  reasonable. "  I  respectfully  insist  that 
that  question  is  not  before  us.  So  far  as  I 
know,  nobody  questions  the  right  of  the  com- 
pany, as  a  common  carrier,  to  make  rea- 
sonable regulations  for  the  conduct  of  its 
business,  nor,  so  far  as  I  know,  is  any  body 
questioning  the  reasonableness  of  this  partic- 
ular regulation.  The  law  itself  imposes 
upon  the  company,  as  a  common  carrier,  cer- 
tain duties.  It  also  confers  upon  it  certain 
rights,  and  among  them  is  the  right  to  make 
reasonable  regulations  for  the  management  of 
its  business,  and  it  says  these  regulations,  so 
far  as  reasonable,  are  binding  upon  those  who 
do  business  with  it.  This  being  all  that  la 
necessary  to  protect  the  rights  of  both  parties, 
the  law  goes  no  further.  It  does  not  allow 
either  party  to  require  from  the  other  the 
execution  of  an  additional  contract  with  ref- 
erence to  such  regulations.  If  such  contract 
is  not  to,  and  does  not.  change  the  rights  and 
obligations  of  either  party,  then  it  is'useless. 
It  is  what  the  statute  denominates  an  **  idle 
act,"  which  cannot  be  required  of  either 
party.  Comp.  Laws,  §  4719.  If,  on  the 
other  hand,  such  agreement  is  designed  to 
affect  what  would  otherwise  be  the  rights  or 
obligations  of  either  party,  then  surely  one 
party  cannot  compel  tne  other  to  assent  to  it, 
for  mutual  voluntary  assent  is  the  life  of 
every  agreement. 

I  do  not  suppose  it  would  be  claimed  that 
one  party,  more  than  the  other,  has  the  right 
to  insist  upon  the  execution  of  a  contract  bv 
the  other  before  he  would  perform  on  hfa 
part.  Suppose,  then,  this  companv  should 
discontinue  the  use  of  the  contract  feature  of 
its  blank,  and  should  simply  print  its  reg- 
ulations at  the  head  of  its  message  blank  ^ 
could  one  offering  a  message    for    trans- 
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mission  require  the  company  to  execute  an 
agreement  with  him  that  it  would  transmit 
and  deliver  the  message  and  respond  in  dam- 
ages, if  any  occurred,  in  compliance  with  its 
printed  regulations?  I  apprehend  the  ready 
answer  of  the  company  to  such  a  demand 
would  be  this :  ^^  There  are  our  regulations. 
If  reasonable,  they  are  equally  enforceable 
by  and  available  to  both  parties,  and  as  well 
without  as  with  an  agreement.  An  executed 
written  afirreeraent  would  not  change  the 
rights  of  either  party,  and  we  decline  to  make 
if  Except  for  the  decision  of  this  court  as 
now  announced,  I  would  have  supposed  such 
an  answer  adequate,  and  to  justify  the  com- 
pany in  its  refusal  to  execute  a  further  con- 
tract. The  right  of  the  company  to  demand 
such  a  contract  before  it  will  undertake  the 
duties  imposed  upon  it  by  law  once  conceded, 
where  is  it  to  stop?  May  it  include  within 
its  terms  only  such  of  its  regulations  as  it 
considers  of  particular' advantage  to  itself, 
omitting  others  which  the  sender  of  the  mes- 


sage may  desire  to  have  it  contain?  Is  it 
left  with  the  company  to  dictate  the  terms  of 
the  agreement?  Suppose  the  ajnder  should 
say  to  the  company:  *'You  have  another 
regulation  with  reference  to  the  prompt  and 
free  delivery  of  messages,  which  does  not  ap- 
pear in  this  agreement.  I  want  that  put  in.** 
May  the  company  refuse,  and  still  require 
the  sender  to  sign  the  agreement  as  it  ]ia» 
prepared  it,  as  a  condition  of  having  its  mes- 
sage sent?  If  so,  such  a  discrimination  be- 
tween the  parties  would  seem  to  me  to  f  umisli 
an  apt  illustration  of  making  fish  of  one  and 
fowl  of  the  other.  One  of  two  things  must 
certainly  be  true, — either  the  making  of  th» 
agreement  changes  the  rights  of  the  parties, 
or  it  does  not.  If  it  does,  one  party  cannot 
insist  upon  its  being  made  against  the  con- 
sent of  the  other,  for  then  it  would  not  \» 
an  agreement.  If  it  does  not.  then  the  mak- 
ing of  the  agreement  is  an  idle  act,  which  i» 
never  required.  With  these  suggestions,  I 
adhere  to  the  former,  original  opinion. 
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A  passenfi^er  riding^  on  the  platfbrm  of  a 
street  car  is  not  a  passenger  *'on  any 
railroad"  who  assumes  the  risk  of  Id  Jury,  under 
the  provisioDs  of  the  New  York  grcneral  railroad 
law  of  1^0.  fi  46.  as  that  was  not  intended  to  ap- 
ply to  street  railways. 

(November  26.  ISOfi.) 

» 

APPEAL  by  defendant  from  a  juds^ment  of 
the  General  Term  of  the  Brooklyn  City 
Court  afflrmiDe  a  judgment  of  the  Trial  Term 
in  favor  of  plaintiff  m  an  action  brought  to 
recover  damages  for  personal  iniuries  alleged 
to  have  resulted  from  defendant  s  negligence. 
Jifflrmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr,  ThonuLs  S.  Moore*  for  appellant: 

It  is  not  negligence  per  se,  under  the  author- 
ities, to  stand  on  the  front  platform  of  a  street 
car,  independent  of  the  statute  {Nolan  v. 
Brookltin  City  <fe  N,  R  Co,  87  N.  Y.  63,  41 
Am.  Rep.  d45,  but  it  is  not  by  any  means  the 
law  that  a  person  in  that  place  is  relieved  from 
the  necessity  of  showing  due  care  or  of  prov- 
ing facts  and  circumstances  from  which  it 
mav  be  inferred. 

Wexton  V.  Troy,  139  N.  Y.  281;  Reynolds  v. 
2few  York  C.  db  H.  B.  R.  Co.  58  N.  Y.  248: 
M'iinroirfiki  v.  Lake  Shore  <fc  M.  8,  B,  Co.  124 
K.  Y.  425. 

Under  the  statute  this  company  is  freed  frcm 


liability  for  the  injury  sustained  by  the  plain- 
tiff  in  this  case. 

Chapter  906  of  the  laws  of  1867  provides 
that  the  requirements  of  section  81  of  the  rail- 
road act  of  1850  shall  not  apply  to  street  or 
horse  railroads  except  as  therein  provided, — a 
clear  implication  that  otherwise  it  would 
apply,  and  that  the  act  generally  did  so  ap- 
ply. ' 

Re  Washinsfton  8,  A.  dt  P.  B,  Co.  115  N.  Y. 
447. 

The  care  to  be  taken  by  a  common  carrier 
of  its  passengers  is  certainly  very  great,  but 
some  limitations  are  reasonable  in  the  case  of 
street  railroads  as  well  as  in  the  case  of  stean^ 
railroads. 

Among  such  reasonable  limitations  is  a  pro- 
vision that  when  the  carrier  has  provided  suf- 
ficient accommodation  for  its  passengers  withii^ 
the  vehicle,  if  a  passenger  refuses  to  avail  him- 
self of  it  and  takes  up  a  dangerous  and  ex- 
posed position  on  the  outside,  he  should  bear 
any  injury  resulting,  as  an  assumed  risk. 

Clark  V.  Eighth  Aioe.  R  Go.  86  N.  Y.  188. 9* 
Am.  Dec.  495;  Ward  v.  Central  Park,  N,  dbE. 
R.  R.  Co.  11  Abb.  Pr.  N,  S.  411;  Craighead  y. 
Brooklyn  City  R  Co,  128  N.  Y.  891;  JJaden- 
camp  V.  Second  Ave,  R.  Co.  1  Sweeny.  500; 
Solomon  v.  Central  Park,  N.  dbE,  R  R.  Co.  Id. 
298;  Nolan  v.  Brooklyn  City  dk  N,  R  Co.  8T 
N.  Y.  66,  41  Am.  Rep.  845;  Hayes  v.  Forty- 
Second  Street  db  G,  8.  F.  R.  Co.  97  N.  Y.  259; 
Connolly  v,  Knickerbocker  Ice  Co,  114  N.  Y. 
104. 

Mr,  Thomas  E.  Pearsall,  for  respon- 
dent: 

It  is  not  negligence  per  se  for  one  ridinjr 
upon  the  front  platform  of  a  street  car  to  omit 


Note.— For  street  railways  as  railroadR.  see  also  !  S.  &  M.  R.  Co.  (C.  C.  App.  6th  C.)  24  L.  K.  A.  C83: 
Blo-vbam  v.  Consumer's  Electric  L.  &  St.  R.  Co.  j  Thompson-Houston  Electric  Co.  v.  Simon  (Or.)  lO 
(Fla.)  29  L.  R.  A.  507;  Funk  v.  St.  Paul  City  R.  Co.  «  L.  R.  A.  251,  and  cases  dted;  Montgomery  v. 
(Minn.)  29  L.  K.  A.  208;   Byrne  v.  Kansas  City,  Ft.  I  Philadelphia  City  Pass.  B.  Co.  (Pa.;  9  L.  O.  A.3e9» 
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to  take  bold  of  the  Iron  bar  or  rail  to  prevent 
being  thrown  from  the  platform. 

OiMia  V.  Second  Ave.  R  Co,  67  N.  Y.  596. 

It  is  not  contributory  negligence  per  %e  to 
ride  on  the  front  platform  of  horse  cars. 

Nolan  ▼.  Brooklyn  City  A  N.  B.  Co.  87  N. 
Y.  68, 41  Am.  Rep.  845;  DUon  v  Brooklyn  City 
<ft  JV:  R.  Co.  100  N.  Y.  170;  Oinna  v.  Second 
Ate.  R.  Co.  supra;  Clark  y. Eighth  Ave.  B.  Co. 
86  N.  Y.  135.  93  Am.  Dec.  495;  S/iertdan  v. 
Brooklyn  City  <fe  N.  R.  Co.  86  N.  Y.  89,  98 
Am.  Dec.  490;  Oermantown  Pass.  R.  Co.  v. 
WaUing,  97  Pa.  55.  89  Am.  Rep.  796;  Burns 
▼.  BeUefontaine  R.  Co.  50  Mo.  189;  Meesel  ▼. 
Lynn  &  B.  B.  O.  90  Mass.  284;  Maguire  ▼. 
Middlesex  R.  O^.  115  Mass.  289. 

And  this  rule  is  not  affected  by  there  being 
room  inside  of  the  car. 

Ndan  V.  Brooklyn  City  A  N.  R.  Co.  supra. 

Laws  1850,  chap.  140.  §  46,  cannot  fairly  be 
said  to  have  any  application  to  horse  cars,  and 
the  fact  that  the  defendant's  act  of  incopora- 
tion  in  general  terms  makes  the  provisions  of 
the  general  railroad  act  applicable  to  its  com- 
pany does  not  strengthen  its  case  on  this  point. 

Laxyr.  F&rty  Second  Street  A  O.  S.  F.  R  Co. 
14  Jones  &  S.  448;  Butler  v.  Olens  Falls,  S.  H. 
A  Ft.  E.  Street  B.  Co.  17  N.  Y.  S.  R  565,  af- 
firmed. 121  N.  Y.  112;  Weymouth  Y.  Broadway 
A  S.A.  B.  Co.2  Misc.  507.  affirmed,  142  K. 
Y.  681. 

The  front  platforms  of  streetcars  have  never 
been  held  a  place  of  great  dan^r  by  our 
courts;  nor  have  they  been  considered  so  by 
the  courts  of  foreign  Jurisdiction. 

JVVan  V.  Brooklyn  City  A  N.  R  Co.  87  N. 
Y.  66.  41  Am.  Rep.  845;  Meesd  v.  Lynn  A  B. 
R  Co.  90  Mass.  284;  Germantown  Pass.  B.Co. 
T.  Walling,  97  Pa.  55,  89  Am.  Rep.  796; 
Maguire  v.  Middlesex  R.  Co.  115  Mass.  289. 

O'Brien*  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  recovered  a  verdict  against  the 
defendant  for  his  damages  sustained  in  con- 
sequence of  a  serious  personal  injury  while 
riding  in  one  of  the  defendant's  cars  as  a 
passenger  on  the  20th  of  October,  1892.  It 
Is. conceded  that  there  was  evidence  of  the 
defendant's  negligence  in  the  case  sufficient 
to  require  its  submission  to  the  jury.  It  is 
quite  clear  also  that  upon  the  question  of 
the  plaintiff's  negligence  contributing  to  the 
injury,  so  far  as  that  question  depends  upon 
general  principles,  and  not  upon  special  stat- 
utes, the  case  was  one  for  the  jury.  The 
plaintiff  was,  at  the  time  of  the  accident, 
riding  upon  the  front  platform  of  the  car. 
smoking  .  cigar,  which  he  had  when  enter- 
ing it  from  the  street. 

The  only  question  in  the  case  which  this 
court  has  the  right  to  review  is  whether  the 
liction  was  defeated  by  the  provisions  of  §  46 
of  the  general  railroad  law  of  1850.  Laws 
ia50.  chap.  140,  §  46. 

That  section  reads  as  follows:  *'In  case 
any  passenger  on  any  railroad  shall  be  in- 
jured while  on  the  platform  of  a  car,  or  any 
baggage,  wood,  or  freight  car,  in  violation 
of  the  printed  regulations  of  the  company, 
posted  up  at  the  time  in  a  conspicuous  place 
inside  of  its  passenger  cars  then  in  the  train, 
such  company  shall  not  be  liable  for  the  in- 
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jury ;  provided  said  company  at  the  time 
furnished  room  inside  its  passenger  cars  suffi- 
cient for  the  proper  accommodation  of  the 
passengers. " 

The  fact  that  the  defendant  has  omitted  to 
plead  this  statute  as  a  defense  would  ordi- 
narily be  a  sufficient  answer  to  the  point 
When  a  railroad  company,  in  an  action  to  re- 
cover damages  by  a  passenger,  sustained  in 
consequence  of  a  breach  of  the  duty  which 
the  corporation  owes  to  him  as  such,  claims 
immunity  under  some  provision  of  a  stat- 
ute, it  should  plead  all  the  facts  upon  which 
the  immunity  claimed  rests.  Weyrnouth  v. 
Broadway  A  8.  A.  B.  Co.  2  Misc.  507,  143 
N.  Y.  681.  But  as  this  question  was  not 
raised  at  the  trial,  we  prefer  to  dispose  of 
the  objection  upon  broader  grounds.  The 
question  is  .whether  this  statute  was  ever  in- 
tended to  have  any  application  to  a  street 
railroad.  It  is  quite  certain  that  the  com- 
panies themselves  have  not  so  regarded  it, 
since  it  is  a  matter  of  common  knowledge 
that  they  receive  passengers  every  day  when 
there  is  no  place  for  them  except  upon  the 
platforms,  and  have  for  years.  The  construc- 
tion which  such  corporations  themselves  have 
for  many  vears  given  to  this  statute  ^ould 
not  be  entirely  disregarded  when  seeking  for 
its  true  meaning  and  when  urged  as  a  defense 
by  one  of  the  companies  to  an  action  in  which 
it  admits  its  own  negligence.  It  may  be 
conceded  that  the  general  language  used  is 
broad  enough  to  cover  the  case,  but  words 
and  language  must,  in  the  construction  of  a 
statute,  always  yield  to  what  appears  to  have 
been  the  intention  of  the  lawmakers.  The 
literal  meaning  of  words  or  phrases  should 
never  be  permitted  to  pervert  the  purpose  of 
the  law,  or  to  defeat  the  end  which  the  leg> 
islature  had  in  view,  or  to  enlarge  the  opera- 
tion of  the  law  and  extend  it  to  subjects  not 
within  the  legislative  mind,  or  the  evils  in- 
tended to  be  remedied.  When  the  intention 
of  the  law  can  be  ascertained  the  courts  will 
not  allow  this  intention  to  be  thwarted  or 
perverted  because  the  proper  words  were  not 
used,  but  all  will  be  made  to  conform  to  rea- 
son and  good  discretion.  1  Kent.  Com.  462 ; 
People  V.  Potter,  47  N.  Y.  875. 

The  general  purpose  of  the  act  of  1850 
was  to  provide  for  the  operation  of  steam 
railroads.  It  is  perfectly  manifest  and  has 
always  been  conceded  that  many  of  its  pro- 
visions can  have  no  application  whatever  to 
street  railroads.  In  the  nature  of  things  a 
provision  of  this  character,  intended  prima- 
rily to  prevent  accidents  and  injuries  to  pas- 
sengers on  trains  operated  by  steam  and  run- 
ning at  a  high  rate  of  speed,  is  not  applicable 
to  a  street  railroad,  the  cars  of  which  are 
drawn  through  city  streets  at  the  rate  of  a 
few  miles  per  hour.  The  danger  to  passen- 
gers standing  upon  the  platform  of  steam 
cars  when  in  motion  is  great  and  obvious, 
while  that  to  passengers  on  the  platform  of 
street  cars  is  almost  nothing,  as  is  fully  dem- 
onstrated by  the  practice  of  the  general  pub- 
1  ic  and  the  companies  themselves.  Moreover, 
the  words  employed  in  construing  the  section 
indicate  ^uite  clearly  that  what^the  legisla- 
ture had  in  mind  was  riding  on  the  platform 
of  steam  railroads.     The  section  speak?  of 
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*tralD8,*  and  of  "baggage,  freight,  and  wood 
can,  **  terms  which  din  have  no  application 
to  the  defendant.  The  notice  required  was 
to  be  posted  in  the  cars  **  then  in  the  train, " 
an  expression  which  never  was  in  popular 
use  with  reference  to  street  railroads.  The 
use  of  the  words  ''any  railroad"  cannot  be 
permitted  to  control  the  meaning  of  the  law, 
in  view  of  the  notorious  fact  that  at  the  time 
of  its  enactment,  or  since,  there  is  not  the 
slightest  reason  to  believe  that  the  legisla- 
ture apprehended  any  evil  or  danger  from 
riding  on  the  platform  of  street  cars.  To 
hold  at  this  dav  that  a  passenger  riding  on 
the  platform  or  a  street  car,  under  the  cir- 
cumstances ureed  by  defendant,  is  doing  so 
at  his  own  risK,  because  in  violation  of  the 
statutes,  would  be  to  impose  upon  the  pub- 
lic and  the  railroads  themselves 'duties  and 
obligations  that  have  not  heretofore  been 
generally  supposed  to  exist.  Such  a  con- 
struction would  unnecessarily  extend  the 
operation  of  the  statute  to  cases  and  to  a  state 
of  things  manifestly  not  within  its  original 
scope  or  purpose. 

We  do  not  think  that  the  incorporation  in 
the  defendant's  charter  of  all  the  provisions 
of  the  general  railroad  law,  with  the  ex- 
ception of  two  sections  mentioned,  strength- 
ens the  defendant's  position.  All  that  was 
intended  by  that  was  that  such  portions  of 
the  general  law  as  were  applicable  to  street 
railroads  should  become  a  part  of  the  charter. 


It  was  not  intended  by  reference  to  the  gen- 
eral law  in  the  act  incorporating  the  defend- 
ant to  give  to  the  section  in  question  any 
other  or  broader  application  than  that  whicli 
was  in  the  mind  of  the  legislature  when  origi- 
nally enacting  it. 

The  law  can  mean  nothing  more  when 
specifically  made  a  part  of  the  defendant's 
charter  than  it  does  as  it  appears  upon  the 
statute  book,  or  as  it  came  from  the  legisla- 
ture in  the  first  instance. 

It  appeared  that  one  of  the  rules  of  the  de- 
fendant corporation,  in  force  at  the  time  of 
the  accident,  was  to  the  effect  that  **  smoking 
on  the  closed  cars  is  prohibited  except  oa 
the  front  platform."  It  might  well  be  held, 
we  think,  that  this  corporate  regulation  was 
intended  to  and  did  modify  the  notice  posted 
in  the  car,  and  so  operated  as  a  waiver  of 
any  immunity  conferred  under  the  provisions 
of  the  general  law  referred  to.  The  true 
construction  of  the  provision  of  the  act  of 
1850  referred  to  was  sharply  Involved  in  the 
case  of  Butler  v.  OUm  IWU,  8.  H.  d  Ft.  E. 
Street  R,  Go.  17  N.  Y.  8.  K.  665,  and  from 
the  disposition  of  the  case  afterwards  made 
in  this  court  it  is  quite  evident  that  it  was 
held  that  it  did  not  apply  to  a  street  rail- 
road.   131  N.  Y.  113. 

For  theee  reaeone  the  judgment  ehtnUd  be  9f* 
firmed^  with  costs. 

All  concur. 
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1.  Courts  of  eqnltgr  are  not  open  to  a 
forelffn  corporation  as  matter  of  strict 
right,  but  as  a  matter  of  comity. 

8.  Jorlfldietion  will  not  be  taken  on 
service  by  publication  of  an  action  by 
ft  foreifpn  corporation  hariog  a  plaoe  of 
business  in  tlie  state,  to  recover  a  debt,  oontracted 
In  another  state  and  not  reduced  to  judgment, 
from  a  nonresident  whose  onlj  property  in  the 
state  consists  of  his  Interest  as  partner  in  a  firm 
whose  property,  assets,  books,  vouchers,  papers, 
and  accounts  are  all,  with  few  exceptions.  In  an- 
other state,  where  the  principal  business  of  tbe 
firm  Is  carried  on  and  two  of  the  partners  live. 

(January  1, 1800.)  I 

APPEAL  by  defendants  from  an  order  of 
the  Superior  Court  for  Suffolk  County 
OTerruling  demurrers  to  the  bill  and  motions 
to  dismiss  in  a  suit  brought  to  reach  assets  of 
defendant  DuBois  which  were  alleged  to  be  in 

NOTB.— Tor  personal  judgment  on  service  by 
publication,  see  also  Hoyer  v.  Bucks  (Ind.)  16  L.  R. 
A.  S81,  and  note* 
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possession  of  one  of  the  other  defendants  as  hit 
copartner.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Afesers,  Johnson,  Clapp»  A  Under- 
wood* for  appellants: 

Under  Pub.  Stat.  chap.  151,  §  3,  tbe  court 
has  power  only  to  apply  in  satisfaction  of  tho 
debt  "the  interest  of  a  copartner  in  the  part- 
nership property." 

The  interest  of  a  copartner  is  his  proportion 
of  the  partnership  assets  after  they  have  been 
reslized  and  converted  into  money,  and  all  tbe 
debts  and  liabilities  have  been  paid  and  dis- 
charged. 

1  Lindley,  Partn.  2d  Am.  ed.  *840;  Piert» 
y.  'Jackeon,  6  Mass.  242;  To^^v  v.  MeFnrlin^ 
115  Mass.  98;  Maxtoell  ▼.  Cochran^  186  Mass. 
78. 

In  the  case  at  bar  the  interest  of  defendant 
Dubois  could  not  be  reached  under  Pub.  Slat, 
chap.  151,  §  2,  cl.  11,  as  it  was  not  property 
within  this  state. 

Carver  v.  Peck,  181  Mass.  291. 

A  part  of  the  partnership  property  cannot  bo 
seized  to  pay  the  indebtedness  of  an  individ 
ual  partner. 

Tohey  V.  McFarlin,  eupra;  AUeny.  Welle,  22 
Pick.  450,  88  Am.  Dec.  757;  Pond  ▼.  Kimball. 
101  Mass.  105;  2  Lindley,  Partn.  (authorized 
Am.  ed.)  858,  notes;  Claggett  v.  Kilbournt,  66 
U.  S.  1  Black,  846,  17  L.  ed.  218;  QU^n  w. 
atevene,  7  N.  H.  852. 
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National  Tblephonb  Manufacturing  Co,  ▼.  DuBon, 
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In  tbis  state  seizure  by  an  ofQcer  of  tbe 
godds  of  a  copiartDersbip  for  tbe  satisfaction  of 
tbe  debt  of  one  partner  is  wrongful  and  an  act 
of  trespass. 

Sanborn  ▼.  Sayee,  182  Mast.  694;  Fhff  ▼.  Duo- 
fan,  135  Mass.  342;  Parsons,  Parln.  4tb  ed. 
B$  112  et  seq.;  Bogen  ▼.  Bate/tdor,  87  U.  8.  12 
Pet.  221,  9  L.  ed.  106& 

Tbis  court  bas  no  Jurisdiction  over  tbe  in- 
terest of  tbe  defendant  DuBois  in  tbe  partner- 
6b ip  of  DuBois  &  Van  Tassel  Brotiiers,  to 
apply  it  in  satisfaction  of  tbe  plaintiiTs  claim, 
because: 

1.  No  decree  in  personam  can  be  rendered 
against  tbe  principal  defendant,  as  be  bas  not 
been  served  witb  process  and  bas  not  appeared 
and  waived  tbe  want  of  jurisdiction. 

Seedham  ▼.  Thayer,  147  Masa.  686;  Spurr  y. 
BeamlU,  8  Cusb.  678;  McCann  ▼.  BandaU,  147 
Mass.  81. 

2.  Tbe  only  means  by  wbicb  the  court  could 
acquire  jurisdiction  is  by  a  proceeding  quasi 
in  rem  against  tbe  interest  of  said  Jobn  £. 
DuBois  in  tbe  copartnersbip. 

Inasmucb  as  tbe  plain  tin's  claim  is  not  in 
judgment,  under  Stat.  1884,  cbap.  285.  tbe 
court  must  first  enter  a  judgment  establisbing 
such  claim,  before  it  can  examine  into  tbe 
question  of  tbe  rigbt  of  the  defendant  DuBois 
in  tbe  alleged  copartnersbip. 

Draper  v.  HcUing,  168  Mass.  127. 

Tbe  jurisdiction  of  the  court  to  enter  a  lodg- 
ment establishing  such  claim  must  be  bas^ 
upon  tbe  court's  first  having  obtained  posses- 
•ion  or  control  over  tbe  interest  of  tbe  ciefend- 
ant. 

Pennoyar  ▼.  Neff,  96  U.  B.  714,  24  L.  ed.  666; 
Freeman  r.  Atdereon,  119  U.  8.  186,  80  L.  ed. 
872;  miot  ▼.  MeOomUek,  144  Mass.  10;  yeed- 
ham  V.  Thayer,  147  Mass.  636;  Boatodl  ▼.  OHs, 
60  U.  8.  9  How.  886,  18  L.  ed.  164:  Bragg  v. 
Gaynar,  86  Wis.  468,  21  L.  R.  A.  161;  Deeper 
▼.  Continental  Water  Meter  Go.  187  Mass.  252; 
MerriU  v.  Beekttith,  168  Mass.  608:  Spurr  v. 
SeamUe,  8  Cusb.  678;  Fetch  v.  Hooper,  119 
Mass.  62. 

All  the  cases  in  which  creditors'  bills  to 
reach  and  apply  property  under  tbis  statute 
have  been  maintained  may  be  grouped  iuto 
three  classes: 

1.  Where  the  principal  debtor  is  within  tbe 
jurisdiction  of  the  court  and  bas  been  served 
witb  process,  so  that  tbe  court  can  compel  him 
to  transfer  the  property  by  means  of  its  per- 
sonal decree,  irrespective  of  the  location  of  tbe 
property. 

WiUon  Y,  Martin- Wilion  Automatic  Fire 
Alarm  Co,  149  Mass.  24, 151  Mass.  516,  8  L. 
R.  A.  809;  Anthracite  Im.  Co.  v.  Scare,  109 
Mass.  383;  Carver  v.  Peek,  181  Mass.  291. 

2.  Property  actually  within  the  state  in  the 
custody  or  control  of  some  person  having 
power  of  disposal  over  it,  or  accountable  for  it 
to  tbe  principal  defendant. 

McCann  v.  BandaU,  147  Mass.  81;  Dafiie  y. 
Werden,  18  Gray,  806;  SiUoway  v.  Columbia 
In».  Co.  8  dray.  199. 

3.  Simple  contract  obligations  due  to  non- 
resident debtor  defendants,  where  the  party 
owing  is  within  tbe  jurisdiction  of  the  court.  * 

Lord  V.  Harte,  lis  Mass.  271;  Bragav.  Oay- 
fior,  86  Wis.  468.  31  L.  R.  A.  161;  Finney  v. 
MeGregory,  102  Mass.  187;  Clark  y.  Blaeking- 
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ton,  110  Mass.  378;  Fetch  v.  Hooper,  119  Mass. 
52;  Deeper  y.  Continental  Water  Meter  Co.  187 
Mass.  262;  MerriU  Y.  Beckwith,  168  Masik 
608. 

In  cases  where  tbe  defendant  is  personally 
not  before  tbe  court,  there  must  be  some  per* 
son  having  custody  or  control  over  tbe  prop- 
erty within  the  Jarisdiction  of  tbe  court. 

FhceniJC  In$.  Co.  ▼.  Abbott,  127  Mass.  668; 
Deeper  v.  Continental  Water,  Meter  Co.  eupra; 
Wilson  ▼.  Martin^  WHion  Automatic  Fire 
Alarm  Co.  161  Mass.  616.  8  L.  R.  A.  809. 

Tbe  interest  of  a  copartner  in  tbe  partner- 
ship property  is  not  tangible  property  situated 
any  wber€;  it  is  a  mere  personal  right,  and  bas 
no  eitvi  other  than  that  of  the  owner. 

Fofirth  Nat.  Bank  y.  New  Orleans  d  O.  B. 
Co.  78  U.  8.  11  Wall  624,  20  L.  ed.  82;  OlU 
Y.  Boston,  12  Cusb.  44;  Bemis  y.  Boston,  14 
Allen,  866;  Carver  y.  Peck,  181  Mass.  291; 
Deeper  y.  Continental  Water  Meter  Co.  187 
Mass.  264;  Wilson  ▼.  Martin- Wilson  Auto- 
matic Fire  Alarm  Co.  149  Mass.  24. 

Tbe  interest  of  the  partner  Du  Bois  is  not  in 
tbe  custody  or  control  of  any  person  vdthin 
this  state,  or  who  is  personally  beiore  tbe  court. 

Lindley,  Partn.  2d  ed.  p.  840,  note  1,  and 
cases;  Parsons,  Partn.  4th  ed.  g  112;  Fourth 
Nat.  Bank  v.  New  Orleans  A  0.  B.  Co.  78  U. 
8. 11  Wall  624,  20  L.  ed.  82;  Moody  v.  Gay,  15 
Gray,  467. 

Tbe  filing  of  tbe  bill  does  not  constitute  an 
attachment  of  property  sought  to  be  reached, 
even  where  tbe  property  is  within  tbe  state. 

Fish  y.  Fiske,  164  Mass.  802;  Squire  v.  Lin^ 
odln,l^t  Mass.  899;  Powers  v.  Baymond,  Id.  488. 

This  statute  is  framed  to  enable  residents  of 
Massachusetts  to  collect  debts  contracted  by 
them  within  the  state  against  persons  having 
property  within  the  state,  refusing  to  pay  their 
debts. 

Pierce  Y.  Equitable  Life  Assur.  Soc.  146 
Mass.  66:  Smith  v.  Mutual  L.  Ins.  Co.  14 
Allen,  836;  Wilson  y.  Martin- Wilson  Auto- 
matic Fire  Alarm  Co.  149  Mass.  27. 

Mr.  Williaai  H.  Molnnea*  for  appellee: 

Stat  1884,  cbap  286,  §2,  expressly  provides 
that  by  a  bill  in  equity  brought  under  Pub. 
Stat.  chap.  161,  $  2,  cl.  11,  the  interest  of  a  co- 
partner m  tbe  partnership  property  may  be 
reached  and  applied  In  payment  of  tbe  plain* 
tirs  debt. 

No  language  occurs  in  any  of  tbe  statutes 
giving  jurisdiction  in  equity  in  proceedings 
against  absent  defendants,  which  makes  the 
obtaining  of  an  attachment,  or  even  of  a  tem- 
porary injunction,  necessary  to  the  jurisdic- 
tion. On  the  contrary,  the  omission  of  lan- 
guage to  any  such  etfoct  is  in  sharp  contrast 
with  the  provisions  of  Pub.  Stat.  chap.  164,§  1. 

Stat.  1851,  cbap.  206;  Stat.  1858,  chap.  84; 
Pub.  Stat.  chap.  161,  §  2,  cl.  11;  Stat.  1884, 
chap.  286;  Pub.  Stat.  cbap.  141.  §  22. 

Tbe  contention  that  even  if  a  temporary  in- 
jimction  bad  issued  the  property  would  still 
be  out  of  the  control  of  the  court,  and  there- 
fore that  the  court  would  still  have  no  juris- 
diction, goes  to  the  extent  of  saying  that  the 
Statute  of  1831,  chap.  206,  wbicb  applied  only 
to  foreign  debtors,  was  entirely  nugatory. 

See  Wilson  v.  Martin-  Wilson  Automatic  Fire 
Alarm  Co.  161  Mass.  518,  8  L.  R.  A.  809. 

The  courts  of  this  commonwealth  have  al- 
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^ays  re^rded  this  bill  as  a  process  Id  the  na- 
ture of  an  equitable  trustee  process  or  an  equita- 
ble attachment. 

Chapman  v.  Banker  A  Tradesman  Pub,  Co. 
128  Mass.  478;  Phanix  Int.  Go,  ▼.  Abbott,  127 
Haos.  558;  Tucker  v.  McDonald,  106  Mass.  424; 
MaxueU  v.  Cochran^  180  Mass.  78. 

When  there  is  a  ret  within  the  common- 
wealth which  it  is  sought  to  reach  under  the 
statutes  expressly  provided  therefor,  such  'ouit 
is  a  proceeding  in  rem  and  the  courts  have  ju- 
risdiction. 

Fetch  ▼.  Hooper,  119  Mass.  52;  McCann  ▼. 
BandaU,  147  Mass.  81;  WiUon  v.  Martin- WO- 
eon  Automatic  Fire  Alarm  Co,  151  Mass.  518, 
8  L.  It  A.  809. 

That  the  complainant  is  a  New  Hampshire 
corporation  cannot  deprive  the  court  of  Juris- 
diction, as  by  comity  such  an  artificial  person 
is  permitted  to  sue  in  this  state. 

Bieeell  v.  Brigge,  9  Mass.  462.  6  Am.  Dec. 
88;  fioberts  v.  Knightt,  7  Allen,  449;  Smith  v. 
Mutual  L.  Ins.  Co.  14  Allen,  M36;  Peahody  v. 
Hamilton,  106  Mass.  217;  Johnston  v.  Trade 
Ins.  Co.  182  Mass.  482;  Bailey  v.  Hemenway, 
147  Mass.  826. 

Morton*  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  this  case  is  a  New  Hamp- 
shire corporation,  with  a  place  of  business  In 
Boston,  whose  claim  had  not  been  reduced  to 
judgment,  and  does  not  relate  to  a  contract 
made  in  this  state.  The  claim  is  for  labor, 
materials,  and  disbursements  performed,  fur- 
nished, and  made  in  the  state  of  Pennsyl- 
vania. The  principal  defendant  is  a  resident 
of  Pennsylvania,  with  no  propertv  here  ex- 
cept his  interest  as  partner  in  a  firm  whose 
property,  assets,  books,  vouchers,  papers,  and 
accounts  are  all,  with  some  few  exceptions, in 
DuBois,  in  the  state  of  Pennsylvania,  where 
its  principal  business  is  carried  on,  and  where 
one  of  the  other  two  partners  lives,  with  the 
principal  defendant.  The  service  is  by  pub- 
lication. The  courts  of  equity  in  this  state 
are  not  open  to  the  plaintiff  as  matter  of  strict 
right,  but  as  matter  of  comity.  Smith  v. 
Mutual  L,  Int,  Co.  14  Allen,  886,  889.  And 
if  it  appears  tliat  complete  justice  cannot  be 
done  here,  or  that  the  amount  in?oWed  is 
small,  and  the  defendant  will  be  subjected  to 
great  and  unnecessary  expense  and  inconven- 
ience, and-  that  the  investigation  required 
will  be  surrounded,  if  conducted  here,  with 
many  and  great,  if  not  insuperable,  difficul- 
ties, which  all  will  be  avoided,  without  es- 


pecial hardships  to  the  plaintiff,  if  suit  it 
brought  aeainst  the  defendant  in  the  state 
where  he  lives,  and  where  the  allei^ed  debt 
was  contracted,  and  where  personal  service 
can  be  made  on  him,  we  think  that  our  courts 
should .  decline  to  take  jurisdiction.  Pierce 
V.  Equitable  Life  Aseur.  Soc.  145  Mass.  56; 
Bank  of  North  America  v.  Bindge,  154  Mass. 
208,  18  L.  R.  A.  56;  /%»<  v.  Toledo,  C,  d 
St.  L.  B.  Co.  144  Mass.  341,  59  Am.  Rep. 
86.  All  of  these  circumstances  are  found  in 
this  case.  The  amount  of  the  claim  is  f  72. 75, 
which,  of  itself,  prior  to  the  passage  of  Stat. 
1884.  chap.  285,  would  have  prevented  the 
court  from  taking  jurisdiction.  Chapman 
V.  Banker  d  Tradesman  Pub.  Co.  128  Mass. 
478.  We  do  not  think  that  statute  was  in- 
tended to  encourage  foreign  corporaiiona  in 
bringing  suits  like  the  present,  or  to  take 
away  the  power  of  the  court  to  deal  with 
tliem  as  equity  and  justice  might  require. 
Tiie  alleged  debt  was  contracted  in  Pennsyl- 
vania, and  had  not  been  reduced  to  judgment 
when  this  suit  was  brought,  either  there  or 
anywhere.  There  has  been  no  personal  serv- 
ice in  this  proceeding.  According  to  the 
agreed  facts,  it  is  manifest  that  the  princi- 
pal defendant  will  be  subjected  to  great  and 
unnecessary  expense  if  compelled  to  come 
here,  and  that  the  investigation  required  to 
ascertain  his  interest  will  be  surrounded  with 
difficulties  which  all  will  be  avoided  with- 
out any  apparent  hardship  to  the  plaintiff, 
if  it  brings  its  suit  in  Pennsylvania.  It  is 
true  that  the  agreed  facts  find  that  **  it  would 
appear  from  an  examination  of  the  books, 
vouchers,  and  papers,  at  the  offices  in  Penn- 
svlvania  and  in  Boston,  that  the  interest  of 
the  said  John  E.  DuBois  [the  principal  de- 
fendant] .  .  .  was  in  excess  of  the  amount 
sought  to  be  recovered  in  this  suit,  includ- 
ing costs  and  any  possible  cost  of  liquidat- 
ing the  affairs  of  the  partnership  in  Massa- 
chusetts :"  and  for  the  purposes  of  the  suit 
it  is  also  agreed  that  the  asseta  in  Pennsyl- 
vania greatly  exceed  the  entire  indebtednesa 
t*t  the  firm.  But  it  is  expressly  stipulated 
that  nothing  contained  in' the  agreed  state- 
ments is  to  be  regarded  as  a  waiver  on  the 
part  of  any  of  the  defendants  of  the  question 
of  jurisdiction.  The  objection  to  jurisdic- 
tion was  seasonably  taken,  and,  wiUiout  ad- 
verting to  other  grounds  that  have  been  urged 
by  the  defendants,  we  think  that  for  the  rea- 
sons stated  the  bill  ahould  be  dismissed ;  ajid 
it  is  so  ordered. 
Bill  dismissed. 


'  MINNESOTA  SUPREME  COURT. 


BTATE  of  MinneRots,  ex  rel.  H.  W.  CHILDS, 
Attorney  General, 

John  B.  SUTTON. 

( Minn ) 

^Article  4»  eection  9»  of  the  ConstitiitioD 

*Headnote  by  Buck,  J. 


of  this  8ta>te  provides  as  follows:  **No 
or  repremntativeshalL  durlDflr  tbe  time  for  which 
be  Ifi  elected,  bold  anv  offloe  under  the  attthodty 
of  the  IJDited  States  or  the  state  of  Mlnneeota,  ex- 
cept that  of  postmaster."  Hefd.  that,  under  this 
constitutional  provision,  the  disability  of  a 
ber  of  the  lefrislature  to  hold  offloe  does  not 
until  the  expiration  of  the  full  period  of  tii 
for  which  he  was  elected. 


Nora.— As  to  inoompatibllity  of  offlces^see  Attor-  i  ncte:  Chambeis  v.  State  (Ind.)  11  L.  R.  A.  OS.  and 
ney  General  v.  Harstoo  (N.  H.)  13  L.  H.  A.  070,  and  I  note;  De  Turk  v.  Com.  (Pa.)  ft  L.  B.  A.  853,  and  iioCiL 
80  L.R.A. 
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(December  12, 1896.) 

PETITION  for  a  writ  of  quo  warranto  to 
oust  respondent  from  the  office  of  inspector 
•of  boilers.     Ouster  decreed. 

The  facts  are  slated  in  the  opinion. 

Messrs.  H.  W.  Childs,  Attorney  General, 
«Dd  George  B.  Edfl^rton*  for  relator: 

If  we  are  to  be  governed  by  the  natural  force 
of  language,  the  word  ''time,"  as  used  in  the 
-section,  comprehends  the  whole  constitutional 
term. 

The  legislature  sought  to  remove  from  the 
incumbent  an  inducement  for  causing  a  vacancy 
an  the  office  for  which  he  had  been  elected. 

Ellis  V.  Lenntm,  86  Mich.  468;  Waldo  v.  Wal- 
lace, 12  Ind.  569;  8hdby  v.  Alcorn,  86  Miss. 
^78.  72  Am.  Dec.  169;  auhUtt  v.  Bedwell,  47 
Miss.  266,  12  Am.  Hep.  838;  amiih  v.  Moore, 
M  Ind.  294;  Story.  Const.  §g  867-869. 

A  constitutional  ineligibility  cannot  be  cured 
4it  the  polls. 

People  V.  Clute,  50  N.  Y.  461.  10  Am.  Rep. 
S08;  Sublett  v.  Beditell,  eupra;  Saunders  v. 
Jiaynes,  18  Cal.  146;  State  v.  Smiih,  14  Wis. 
497.  Com.  ▼.  Chiley,  56  Pa.  270,  94  Am.  Dec. 
76. 

Messrs.  DaviSt  Kellosfg^»  ft  Severance, 
for  respondent: 

What  the  constitutional  convention  had  in 
mind  was  to  render  it  impossible  for  a  senator 
or  representative,  while  such,  to  fill  any  other 
office.  That  is,  the  sole  purpose  of  the  section 
was  to  prevent  the  holding  of  the  office  of  sen- 
ator or  representative  and  at  the  same  time 
some  other  position  in  one  of  the  co-ordinate 
%>ranche8'0T  the  state  government  other  than 
th&  legislative. 

The  right  of  resignation  of  an  office  is  an  ab- 
fiolnte  right  and  anv  office  holder  has  the  right 
to  resign  any  time  he  sees  fit. 

United  States  v.  Wright,  1  McLean,  511;  Peo- 
ple V.  Porter,  6  Cal.  27;  Qates  v.  Delaicare 
County,  12  Iowa,  405;  Bunting  v.  Willis,  27 
Oratt.  155,  21  Am.  Rep.  888. 

From  the  earliest  times  it  has  been  the  law 
In  Minnesota  that  where  a  constitutional  pro- 
vision has  been  practically  construed,  and  such 
•construction  has  been  continuously  acted  upon, 
the  courts  will  not  construe  the  provision  other- 
wise if  it  can  be  avoided. 

Carson  v.  Smithy  5  Minn.  78.  77  Am.  Dec. 
•589;  Faribault  v.  Misener,  20  Minn.  896;  State 
V.  Benedict,  15  Minn.  198;  Ames  v.  Lake  Su' 
perior  d  M.  R.  Co.  21  Minn.  241;  State  v.  Lee, 
^  Minn.  458;  WiUis  v.  Mabon,  48  Minn.  149, 
16  L.  R.  A.  281;  Endlich,  Interpretation  of 
^Statutes,  g  527,  Cooley,  Const.  Lim.  pp.  81 
^seq. 

The  proper  construction  of  the  section  un- 
•^er  consideration  has  engaged  the  attention  of 
the  attorney  general's  office,  of  the  supreme 
•court,  of  the  executive,  and  of  the  people  at 
•diiferent  times  for  over  thirty  years,  and  the 
<;onst  ruction  has  been  uniform  and  in  favor  of 
the  position  of  the  respondent. 

Coitus  Case,  Ops.  Atty.  Gen.  pp.  146,  147; 
Pag^s  Caj«(1878),  Id.  pp.  277-280;  BeBarnum, 
Id.  pp.  406,  408;  Bamum  v.  Oilman,  27  Minn. 
466.  88  Am.  Rep.  804. 


Buck,  J.,  delivered  the  opinion  of  thb 
court : 

At  the  general  state  election  held  on  the 
6th  day  of  November,  1894,  the  respondent, 
John  B.  Sutton,  was  elected  to  the  office  of 
representative  of  the  twenty-third  legislative 
district  for  the  term  commencing  on  the  first 
Monday  of  January,  1895,  and  ending  on  the 
first  Monday  of  January,  1897.  Pursuant  to 
such  election,  he  duly  qualified  and  entered 
upon  the  discharge  of  his  duties  as  such 
member  at  the  commencement  of  the  session 
for  the  year  1895,  and  in  that  capacity  served 
until  the  2d  day  of  May  of  that  year,  when 
he  resigned  his  office  as  such  member.  The 
legislative  session  during  which  he  served  as 
a  member  terminated  prior  to  his  resignation. 
On  the  4th  day  of  May,  1895,  Sutton  was  ap- 
pointed to  the  public  office  of  inspector  of 
boilers  for  the  fourth  congressional  district 
in  this  state,  which  office  is  one  of  great  pub- 
lic importance  and  responsibility,  it  having 
been  created  by  an  act  of  the  legislature  prior 
to  Sutton*s  election  as  a  member  thereof. 
Upon  his  appointment  to  the  office  of  in- 
spector of  boilers,  Sutton  qualified  and  en- 
tered upon  the  performance  of  the  duties  of 
the  office,  and  as  such  officer  he  has  continued 
to  and  now  occupies  and  holds  said  office, 
claiming  the  right  so  to  do  by  virtue  of  his 
appointment.  This  proceeding  is  by  a  writ 
of  quo  warranto  to  oust  and  exclude  the  re- 
spondent, Sutton,  from  further  acting  as  such 
inspector  of  boilers,  upon  the  ^ound  that  he 
is  prohibited  by  the  Constitution  from  hold- 
ing such  office  until  the  expiration  of  the 
time  for  which  he  was  electea  as  representa- 
tive. The  clause  relied  upon  by  the  attor- 
ney general  to  sustain  his  contention  is  art. 
4,  ^  9,  of  the  Constitution,  and  reads  as  fol- 
lows: *'No  senator  or  representative  shall, 
during  the  time  for  which  he  is  elected,  hold 
any  office  under  the  authority  of  the  United 
States  or  the  state  of  Minnesota,  except  that 
of  postmaster ;  and  no  s<;nator  or  representa- 
tive shall  hold  an  office  under  the  state, 
which  had  been  created  or  the  emoluments  of 
which  had  been  increased  during  the  session 
of  the  legislature  of  which  he  was  a  member, 
until  one  year  after  the  expiration  of  his  term 
of  office  in  the  legislature."  In  treating  of 
constitutional  provisions,  we  believe  it  is  the 
general  rule  among  courts  to  regard  them  aa 
mandatory,  and  not  to  leave  it  to  the  will  or 
pleasure  of  a  legislature  to  obey  or  dlsre^rd 
them.  Where  the  language  of  the  Constitu- 
tion is  plain,  we  are  not  permitted  to  indulge 
in  speculation  concerning  its  meaning,  nor 
whether  it  is  the  embodiment  of  great  wis- 
dom. A  Constitution  is  intended '  to  he 
framed  in  brief  and  precise  language,  and 
represents  the  will  and  wisdom  of  the  consti- 
tutional convention,  and  that  of  the  people 
who  adopt  it.  It  stands,  not  only  as  the  will 
of  the  sovereign  power,  hut  as  security  for 
private  rights, and  as  a  barrier  against  legis- 
lative invasion.  It  has  been  well  said 
that  ''the  Constitution,  which  underlies  and 
sustains  the  social  structure  of  the  state,  must 
be  beyond  being  shaken  or  affected  by  unnec- 


As  to  the  effect  of  reeiimatlon  to  relieve  from  dis- 
mbilUj  to  bold  offloe  durhiff  the  dme  for  which  an 
officer  was  elected,  the  above  case  is  believed  to  be 

^  L.R.  A. 


one  of  first  impression,  althouffh  It  was  held  la 
Smith  V.  Moore.  90  Ind.  294.  that  refusal  to  accept 
an  office  prevents  the  application  of  such  provteloii. 


Minnesota  Sxtfbsxb  Ooubt. 


CiMurT  construction,  or  by  the  refinements  of 
legal  reasoning. "  I^fOple  ▼.  Iiathb<me,  145  N. 
Y.  484,  28  L.  R.  A.  884.  The  rule  with 
reference  to  constitutional  construction  is  also 
well  stated  in  the  case  of  Newell  v.  People,  7 
N.  Y.  9,  as  follows :  **  If  the  words  embody 
a  definite  meaninic,  which  involves  no  ab- 
surdity, and  no  contradiction  between  dif- 
ferent parts  of  the  same  writing,  then  Uiat 
meaning  apparent  upon  the  face  of  the  instru- 
ment is  the  one  which  alone  we  are  at  libertv 
to  say  was  intended  to  be  conveyed.  In  such 
a  case  there  is  no  room  for  construction. 
That  which  the  words  declare  is  the  mean- 
ing of  the  instrument,  and  neither  courts  nor 
legislatures  have  the  right  to  add  to  or  take 
away  from  that  meaning.  This  is  true  of 
every  instrument,  but  when  we  are  speaking 
of  the  most  solemn  and  deliberate  of  human 
writings,  those  which  ordain  the  fundamental 
laws  or  states,  the  rule  rises  to  a  very  hieh 
degree  of  significance.  It  must  be  very  plain 
nay,  absolutely  certain,  that  the  people  did 
not  intend  what  the  language  they  have  em- 
ployed, in  its  natural  signification,  imports, 
before  a  court  will  feel  itself  at  liberty  to 
depart  from  the  plain  reading  of  a  constitu- 
tional provision." 

In  the  case  at  bar  it  is  not  necessary  for  us 
to  speculate  upon  the  intention  of  the  f  ramers 
of  the  Constitution  in  adoptiuj]:  the  provision 
in  question.  A  bare  reaaing  of  this  provi- 
sion suffices  to  enable  us  to  ascertain  and  un- 
derstand its  meaning,  and  we  need  not  search 
for  light  through  the  uncertainties  of  extra- 
neous interpretation  or  construction.  It  is  a 
part  of  the  organic  law  of  the  state  that  no 
senator  or  representative  shall,  during  the 
time  for  which  he  is  elected,  hold  any  office 
under  the  authority  of  the  state  of  Minnesota. 
Is  there  any  uncertainty  or  ambiguity  about 
this  language?  Has  it  any  of  the  character- 
istics wliich  demand  a  construction  to  be 
placed  upon  it  by  the  ludiciary  of  this  state, 
other  than  that  which  is  transparent  from  the 
language  itself?  The  respondent,  Sutton, 
became  a  representative  of  the  legislature  of 
the  state  of  Minnesota  on  the  first  Monday  in 
January,  1895,  and  the  time  for  which  he  was 
elected  continues  until  the  first  Monday  in 
January,  1897.  H6  was  not  merely  prohib- 
ited from  holding  any  office  during  the  time 
which  he  might  serve,  but  during  the  time 
for  which  he  was  elected.  The  dmerence  is 
obvious,  and  the  language  too  sweeping  to 
be  disregarded.  The  respondent  could  not 
nullify  the  constitutional  prohibitory  clause, 
** during  the  time  for  which  he  is  elected," 
by  his  resignation  of  the  office  of  representa- 
tive. Thetime  for  which  he  was  elected  was 
the  entire  constitutional  term  of  two  years, 
and,  whether  he  resigned  during  tliat  time  or 
not,  he  was  not  permitted  to  hold  any  other 
office,  under  the  authority  of  this  state,  dur- 
ing such  entire  term.  Evidently,  it  was  the 
intention  of  the  framers  of  the  Constitution, 
by  llie  language  used,  to  prevent,  so  far  as 
possible,  trafiicking  in  public  offices,  and, 
so  far  as  appropriate  language,  with  definite 
and  well  understood  meaning,  is  concerned, 
they  did  so.  But  this  clause  is  absolute  in 
its  express  terms  that  no  members  of  the  leg- 
islature, during  the  time  for  which  he  was 
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elected,  shall  hold  any  other  office  under  tli» 
authority  of  the  state  of  Minnesota.  Hence, 
whether  a  member  holds  an  office  either  by 
trafficking  for  it,  or  by  an  appointment  con- 
ferred upon  him,  without  solicitation  and 
without  bargaining  for  it,  he  still  cornea 
within  the  constitutional  prohibition.  It  ia 
not  merely  a  question  of  whether  he  obtained 
the  office  in  an  honorable  manner,  but  the 

f prohibition  is  so  far-reaching  as  to  prohibit 
ts  being  held,  no  matter  what  the  oonditiona 
are  upon  which  it  was  obtained. 

it  is  due  to  the  respondent  that  we  should 
say  distinctly  that  there  is  nothing  in  the  rec- 
ord whereby  anything  dishonorable  in  obtain- 
ing this  office  can  bo  imputed  to  him,  or  vy 
the  one  appointing  him.  Undoubtedly  lie  ia 
holding  this  office  under  an  erroneous  view 
of  the  meaning  of  the  constitutional  provision 
above  referred  to,  but  nevertheless  against  ita 
express  prohibition. 

There  are  several  other  constitutional  pro- 
visions bearing  upon  this  question  of  liold- 
ing  office  which  we  may,  perhaps,  examine 
with  profit.  A  member  of  the  legislature  ia 
forbidden  to  hold  anv  office  under  the  state, 
the  emoluments  of  which  had  been  increafled 
during  the  session  of  tlie  legislature  of  which 
he  was  a  member,  until  one  year  after  the- 
expiration  of  his  term  of  office  in  the  legisla- 
ture. There  can  be  no  serious  question  raised 
as  to  the  ri^ht  of  a  member  of  the  legislature 
to  resign  his  office ;  but,  if  he  does  so,  it  can- 
not enlarge  his  right  to  hold  another  oflSoe, 
in  violation  of  this  constitutional  prohibi- 
tion. The  disability  onlv  ceases  at  the  ex- 
piration of  the  full  period  of  time  for  which 
he  was  elected.  This  prohibition  against 
holding  other  offices  also  applies  to  the  ju- 
diciary. Const,  art.  6,  g  11,  provides  that 
''the  justices  of  the  supreme  court  and  the 
district  court  shall  hold  no  other  office  under 
the  United  States  nor  any  other  office  under 
this  state.  And  all  votes  for  either  of  thena 
for  any  elective  office  under  this  Constitu- 
tion, except  a  judicial  office,  given  by  the 
legislature  or  the  people  during  their  con- 
tinuance in  office,  shall  be  voia."  As  th» 
judges  have  no  legislative  power,  the  ruleap- 
pliS  to  them  is  different,  out  not  less  rigid. 
Even  a  vote  cast  for  them  by  the  people  or  tlie 
legislature,  for  any  office  except  a  judicial 
one,  is  absolutelv*  void ;  and  bartering  bj 
them  for  other  ofifcial  positions  would  be  ut- 
terly useless.  But  this  prohibition  as  to  votea 
for  them  only  applies  during  their  continu- 
ance in  office.  When  their  terms  cease,  the- 
disability  no  longer  exists,  and  during  their 
terms,  having  no  legislative  power,  the  temp- 
tation to  traffic  in  official  positions  is  want- 
ing ;  and,  wheu'their  terms  expire,  they  stand 
upon  equal  footing  with  other  citizens,  wty 
far  as  concerns  their  right  to  hold  office. 

We  are  not  unmindful  of  the  fact  that  thera 
is  a  long  line  of  opinions  given  by  the  at- 
torney general  of  this  state  which  are  not  ia 
harmony  with  the  views  herein  expressed 
upon  the  main  question  here  involved,  but, 
however  able  those  opinions  may  be  con- 
sidered, yet,  when  the  act  of  the  respondent 
in  holding  the  office  of  inspector  of  ooilers. 
under  the  circumstances,  clearly  contravenea 
an  express  power  of  the  Constitution,  we  feel 
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It  OUT  impeimUTe  duty  to  lo  hold  and  deter- 
mine ;  ana.  while  there  may  haTe  been  others 
holding  offices  under  similar  circumstances, 
one  or  more  Tiolatioos  of  a  constitutional  pro* 
Tiaion,  we  need  hardly  sav,  is  no  Jostinca- 
tion  for  any  further  violation  of  that  instru- 
ment Perhaps  there  is  some  apparent  excuse 
and  justification  for  the  respondent's  appoint- 
ment and  holding  this  office,  in  view  of  the 
opinions  to  whicn  we  have  referred,  and  in 
view  of  the  language  used  by  the  court  in  the 
case  of  Bamum  ▼.  Oilman,  27  Minn.  466,  88 
Am.  Rep.  804.  Great  reliance  is  placed  by 
the  respondent's  counsel  upon  this  case  to  sus- 
tain his  position,  and  there  is  language  used 
which  seems  to  justify  the  meaning  which 
counsel  clnims  for  it ;  but,  in  view  of  the  fact 
that  the  syllabus  in  that  case  makes  no  refer- 
ence to  this  constitutional  question,  but  does 
expressly  state  another  ground  upon  which 
the  case  was  decided,  and  in  view  of  the 
further  fact  that  the  language  used  in  the 
opinion  seems  to  place  the  decision  substan- 
tially upon  another  ground,  we  must  regard 
what  was  there  said  in  reference  to  the  con- 
fititutional  provision  here  under  considera- 
tion as  obiter.  There  are  other  statements, 
however,  in  that  opinion,  which  we  regard 
88  sound  1  aw,  piz, :  **  Inel igi bi  1  i  ty  to  hold  an 
office,  and  ineligibility  to  an  election  to  it, 
are  not  identical.  One  may  be  disqualified 
from  holding  an  office  at  the  time  of  his  elec- 
tion thereto,  and  yet  be  eligible  to  an  elec- 


tion to  it;  and  if,  before  he  is  required  to 
enter  upon  its  duties,  the  disability  Is  re- 
moved, he  may  also  take  and  hold  it. "  To 
illustrate  this  position,  suppose  a  member  of 
the  house  of  representatives  of  the  last  legis- 
lature should,  at  the  general  election  in  the 
month  of  November,  1896,  be  elected  to  the 
office  of  governor  of  this  state,  his  eligibility 
to  the  latter  office  could  not  be  successfully 
challenged,  because  the  time  for  which  he 
was  elected  a  member  of  the  legislature  would 
expire  before  the  commencement  of  his  of- 
ficial term  as  governor.  In  such  case  it  could 
not  be  said  that  he  was  holding  another  office 
during  the  time  for  which  he  was  elected  a 
memMr  of  the  legislature.  It  is  therefore  the 
holding  of  another  office,  and  not  the  election 
to  it,  which  is  prohibited  during  the  time 
for  which  a  member  of  the  legislature  was 
elected. 

We  are  of  the  coin  ion  that  the  respondent, 
in  holding  the  office  of  inspector  of  boilers, 
as  charged  in  the  writ  of  quo  warranto,  comes 
within  the  prohibition  of  the  Constitution 
(article  4,  ft  9),  and  it  is  therefore  adjudged 
that  said  respondent,  John  B.  Sutton,'^  ia 
guilty  of  unlawfully  holding  and  exereisin^ 
the  office  of  inspector  of  boilers  for  the  fourth 
congressional  district  in  this  state.  And  it 
it  further  ordered  and  adjttdged  t?uit  §aid  John 
B»  Sutton  he  ousted  and  excluded  from  eaid  of* 
flee  of  inspector  of  boilers,  and  that  Judgment 
be  entered  accordingly. 
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1.  A  dweUlne^  hoiue  im  TaeaAt  or  unoo- 
ciipied  in  the  sense  in  wbich  tbose  terms  are 
employed  In  a  polioy  of  insuranoe,  when  it  is  not 
used  as  a  Used  abode,  although  employees  ocoa- 
Bionally  sleep  there  and  some  provisions  are  kept 
In  the  house,  which  is  visited  to  obtain  them. 

8.   The  forfeiture  ofaAinsnranee  policy 

as  to  the  risk  upon  a  dwelling  house  by  virtue  of 
a  provision  that  the  entire  policy  shall  be  void 
for  vacanoy  or  noooccupancy,  avoids  it  also  as 
to  personal  property  lo  the  house. 

8*  The  fikct  that  lose  is  hy  indoraement 
made  payable  to  mortg^a^ees  as  their  in- 
terest may  appear  does  not  prevent  a  breach  of 
condition  of  the  policy  from  making  It  void  as  to 
the  mortgagees  as  well  as  to  other  parties. 

(Deoember  0,  UOK.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Ciicuit  Court  for  Harford  County  in 

Note.— For  severability  of  Insurance  policy,  see 
Wrlfrht  V.  Fire  Ins.  Amo.  (Mont.)  19  L.  R.  A.  Sll, 
and  note;  also  Trabue  v.  Dwelling  House  Ins.  Co. 
(Mo.)28L.K.A.719. 
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favor  of  plaintiff  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a  policy 
of  fire  insurance.    Bnereed. 

The  facts  are  stated  in  the  opinion. 

Meters.  Frank  C.  Oorreli  and  Thomaa 
H.  RobinaoB  for  appellant. 

Mesere.  J.  T.  C.  Hopldna,  Willlsun  H» 
HarlaBt  and  S.  A*  Williams  for  appellees. 

HeSherry,  J.,  delivered  the  opinion  of 
the  court: 

On  the  11th  of  June,  1889,  the  appellant, 
a  fire  insurance  company,  wrote  a  policy  of 
insurance  upon  the  dwelling  house,  barn, 
and  personal  property  of  the  appellee,  in- 
suring the  same  against  loss  by  fire  for  the 
term  of  three  yesrs.  Upon  the  expiration  of 
this  policy  in  1893  a  second  one  for  the  same 
amount,  for  another  term  of  tliree  years,  and 
covering  the  same  property,  was  issued  by 
the  same  company.  At  the  time  the  first 
policy  bears  date,  and  continuously  on  from 
then  until  the  month  of  December,  1892,  the 
dwelling  house  covered  by  the  policy  waa 
actually  occupied  by  the  appellee  and  his 
family  as  a  place  of  abode,  but  in  December, 
1892,  he  and  his  family  moved  out  of  the 
house  and  went  into  and  occupied  another 
dwelling  some  few  hundred  vards  away  and 
located  on  the  opposite  side  of  a  public  high- 
way. 

He  took  with  him  nearly  all  his  furniture^ 
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though  he  left  in  the  house  from  which  he 
moved  a  few  beds  and  some  trifling  house- 
hold articles,  a  trunk  containing  clothing, 
and  some  provisions  stored  in  a  pantry.  He 
«nd  his  family  ceased  to  live  in  the  house 
mentioned  in  the  policy.  On  the  ^th  of 
December,  1893,  the  house  from  which  he 
moved  and  which  was  insured  under  the  pol- 
icy issued  by  the  appellant,  was  totally  de- 
«troyed  by  fire.  Due  proof  of  loss  was  filed, 
but  the  company  refused  to  pay  the  loss,  and 
based  its  refusal  upon  a  ground  which  will  be 
stated  later  on.  Thereupon  suit  was  brought 
on  the  policy.  When  both  policies  were  is- 
sued the  property  was  subject  to  a  mortgage 
held  by  Messrs.  Hopkins  and  Harlan,  to 
whose  use  the  suit  was  entered  Just  before 
the  trial  in  the  court  below,  and  across  the 
iace  of  both  policies  there  was  written  in  red 
ink  the  words  **  Loss,  if  any,  payable  to  mort- 
gagees as  interest  may  appear. '^  Among 
other  terms  and  conditions  contained  in  the 
policy  sued  on  it  is  expressly  provided  that 
^this  entire  policy,  unless  otherwise  pro- 
Tided  by  agreement  indorsed  thereon  or  aoded 
hereto,  shall  be  void  ...  if  a  building 
herein  described,  whether  intended  for  oc- 
cupancy by  owner  or  tenant,  be  or  become 
vacant  'or  unoccupied  and  so  remain  for  ten 
<lavs. " 

For  nearly  three  months  after  the  appellees 
removed  from  the  insured  dwelling  no  person 
occupied  the  house  at  all,  and  on  March  6, 
1893,  permission  was  granted  to  the  insured 
to  remove  the  household  furniture,  family 
provisions,  wearing  apparel,  and  organ  as 
Insured  under  the  policy,  into  another.dwell- 
ine  ''the  insurance  to  cease  at  the  former 
and  apply  at  the  latter  location  from**  the 
date  just  named ;  but  there  was  no  agreement, 
memorandum,  or  assent  indorsed  upon  or 
added  to  the  policy  that  the  dwelling  house 
from  which  the  appellee  had  previously  re- 
moved should  remain  vacant  or  unoccupied 
at  the  risk  of  the  insurer.  During  a  portion 
of  the  time  from  March,  1893,  down  to  the 
fall  of  the  same  year,  two  and  sometimes 
three  of  the  workmen  employed  by  the  ap- 
pellee upon  his  farm  and  in  his  canning  busi- 
ness slept  in  the  house  described  in  the  in- 
surance policy,  but  they  did  not  occupy  it 
during  the  daytime,  and  did  not  cook  or  eat 
their  meals  there.  Within  a  week  before 
the  destruction  of  the  house  by  fire  a  man  in 
the  service  of  the  appellee  spent  one  night 
in  the  house;  and  occasionally  whilst  the 
hands  slept  there  one  of  the  sons  of  the  ap- 
pellee also  slept  in  the  house.  During  tne 
whole  period  of  time  intervening  between 
December,  1892,  when  the  appellee  moved 
out  of  the  house  and  December  27,  1893, 
when  the  house  was  burned,  the  appellee's 
wife  went  daily  to  the  house  to  get  pro- 
visions stored  and  kept  there. 

For  a  portion  of  this  time  a  largo  number 
of  cases  of  canned  goods,  manufactured  by 
the  appellee,  were  stored  in  the  house;  and 
at  the  time  of  the  fire,  in  addition  to  the 
trifling  articles  of  household  furniture,  the 
i;loth1ne  and  provisions  that  were  there,  some 
fifty  odd  bushels  of  wheat  were  stored  in  one 
of  the  flrst- floor  rooms.  There  is  no  proof 
as  to  how  the  fire  originated.     When  the  evi* 
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dence  closed,  numerous  prayers  for  instruc- 
tions were  presented  by  the  defendant,  bat 
as  the  fourth  raises  the  controlling  qoestioa 
in  the  case  and  embodies  the  ultimate  ^onnd 
upon  which  the  company  resists  payment  of 
the  demand  made  upon  it,  we  need  neither 
examine  nor  consider  any  of  the  others.  The 
fourth  prayer  is  in  these  words :  **  That  there 
is  no  evidence  in  this  case  that  the  dwelling 
house  that  was  destroyed  bv  fire,  as  testified 
to,  was  occupied  as  a  dwelling,  within  the 
proper  construction  of  the  policy  of  Insar* 
ance  offered  in  evidence  in  this  case,  on  the 
27th  day  of  December,  1893,  or  that  it  had 
been  so  occupied  at  any  time  within  ten  days 
preceding  said  fire,  and  that  no  agreement 
permitting  the  property  to  be  vacant  and  un- 
occupied was  indorsed  or  added  to  the  pol- 
icy of  insurance  offered  in  evidence,  and  their 
verdict  must  be  for  the  defendant."  This, 
together  with  several  other  pravers,  was  re- 
jected. The  verdict  and  juogment  were 
against  the  insurance  company,  and  it  has 
brought  up  this  appeal. 

The  distinct  inquiry  is  thus  presented  for 
the  first  time  in  this  court,  as  to  what  is  tlie 
meaning  of  the  terms  **  vacant  or  unoccupied.* 
as  applied  to  dwelling  houses  under  fire  in- 
surance pol  icies  embodying  a  forfeiture  clause 
of  the  kind  we  have  said  the  policy  sued  on 
contains. 

In  Kelly's  Gase,  82  Md.  421,  8  Am.  Rep. 
149,  and  in  Weaver's  Case,  70  Md.  539,  5  L. 
R.  A.  478,  this  court  repudiated  the  prin- 
ciple of  interpretation  adopted  in  some  cases, 
that  insuraooe  contracts  are  to  be  construed 
most  strongly  against  the  underwriter ;  and 
adopted  the  sounder  view  that  the  intention 
of  the  parties,  as  gathered  from  the  whole 
instrument,  must  prevail. 

What,  then,  is  the  obvious  meaning  of  the 
terms  **  vacant  or  unoccupied"  as  applied  to 
a  dwelling  house  which,  when  insured,  was 
inhabited  or  lived  in?  A  dwelling  house 
means  a  place  of  abode — a  habitation — ^a 
house  occupied  or  intended  to  be  occupied 
as  a  residence.  Occupation  of  a  dwelling 
house  primarily  implies  a  livins  in  it,  and 
consequently  a  fair  and  reasonable  interpre- 
tation of  the  words  **  vacant  and  unoccupied" 
when  used  to  describe  a  dwelling  house. 
would  seem  to  be  that  the  house  is  witliout 
an  occupant — without  some  person  living  in 
it. 

An  actual  use  of  the  house  as  a  place  of 
abode  or  habitation  is  what  the  insurer  con- 
templates and  what  the  policy  designs  to  se- 
cure. When  the  occupant  of  a  dwelling 
house  moves  out  with  his  family,  takim; 
part  of  his  furniture  and  nearly  all  his  wear- 
ing apparel,  and  makes  his  place  of  abode 
elsewhere,  such  dwelling  house  while  thus 
deserted,  must  be  regarded  as  unoccupied— 
that  is,  vacated— if  the  word  be  given  its 
natural  and  ordinary  signification.  It  is  the 
very  situation  against  the  hazards  of  which 
the  company  clearly  undertook  to  guard  it- 
self by  an  express  stipulation  and  condition 
inserted  in  the  very  contract  upon  which  the 
suit  is  founded.  Obviously  tlie  word  ''un- 
occupied'' as  applied  to  a  dwelling  house  in 
a  fire  insurance  policy,  signifies  ''not  used 
as  a  residence  ;*  and  consequently  a  desig- 
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nated  tenemettt  1)ec6nie8  unoccupied  when  it 
Is  DO  longer  used  for  the  accustomed  and  or- 
dinary purposes  of  a  dwelling  or  place  of 
ftlMxle.  Hence  no  matter  wbat  other  use  it 
may  be  devoted  to,  so  long  as  it  ceases  to  be 
-a  place  of  actual  abode — a  place  really  oc- 
cupied as  a  residence  or  habitation — it  is  va- 
cant or  unoccupied  according  to  the  plain 
import  of  those  words,  and  according,  too, 
to  the  sense  in  which  they  are  manifestly  em- 
ployed in  the  contract  of  insurance.  It  is 
not  a  mere  casual  or  occasional  sleeping  in 
H  house  that  constitutes  an  occupancy  of  it. 
The  element  of  a  fixed  abode  is  an  essential 
ingredient  of  every  concept  of  occupancy 
^hen  applied  to  a  dwelling  house;  and  the 
term  **  unoccupied"  is  employed  to  express 
the  directly  opposite  condition. 

A  political  or  a  commercial  residence  does 
not  necessarily  involve  an  actual  occupancy 
of  a  particular  place.  Such  a  residence  fs 
largely  a  question  of  intention ;  whereas  an 
^xxrupancy  of  a  particular  place  as  a  dwelling 
is  not  a  matter  of  intention  at  all,  but  purely 
one  of  fact,  and  is  absolutely  inseparable  from 
tin  actual,  obvious  abiding  or  living  there. 
The  insurance  policy  has  a  manifest  reference 
to  a  continuous  physical  condition  of  the 
iiouse  as  a  habitation,  and  not  to  the  mental 
purpose  or  mere  intention  of  the  owner  with 
respect  to  what  he  considers  his  residence. 
The  prohibiting  clause  was  designed  to  be 
•descriptive  of  the  thing  insured  in  a  partic-. 
iilar  that  affects  the  hazard  of  the  risk,  and 
^was  not  intended  to  have  relation  to  the  mere 
intent  of  Uie  owner.  If,  therefore,  the  house 
be  not  used  as  a  dwelling  house  in  which 
people  live  and  have  their  abode,  it  is  unoc- 
cupied even  though  some  of  the  owner's  prop- 
erty may  be  stored  there  and  even  though 
occasionally  some  one  may  sleep  there.  If 
used  for  these  last-named  purposes  it  may  be 
41  place  of  storage  or  of  temporary  shelter  but 
it  is  obviously  no  longer  occupied  as  a  dwell- 
ing house.  This  view  is  fully  supported  by 
numerous  well-considered  adjudications,  to 
eome  of  which  we  will  now  refer. 

Thus,  in  Herrman  v.  Adriatie  F,  Ins,  (h, 
65  N.  Y.  162,  the  plaintiff  was  living  in  the 
dwelling  house  at  the  time  the  policy  was 
issued  ;  he  left  the  place  in  November  leav- 
ing the  dwelling  furnished  and  in  charge  of 
liis  farmer,  who  occupied  the  farm  house,  a 
different  structure,  and  members  of  whose 
familv  visited  and  aired  the  dwelling  once 
a  week.  The  plaintiff  and  his  wife  also  vis- 
ited it  once  a  fortnight.  Besides  the  furni- 
ture all  the  summer  clothing  of  the  plaintiff 
and  his  family  was  left  in  the  dwelling.  In 
the  following  April  the  dwelling  with  its 
contents  'was  destroyed  by  fire.  In  an  action 
upon  the  policy  it  was  held  that  the  dwell- 
ing house  was  not  occupied  within  the  mean- 
ing of  the  policy,  which  provided  that  if  the 
house  should  **  become  vacant  or  unoccupied, 
and  so  remain  for  more  than  thirty  days, 
without  notice,  etc.,  the  policy  would  be 
Toid,  and  a  recovery  was  not  allowed." 

In  Moore  v.  Phoenix  K  Ins.  Co,  64  N.  H. 
140,  it  was  held  that  a  dwelling  house  in 
which  no  one  lived,  but  in  which  a  former 
occupant  had  left  some  trifling  articles  of 
/umiture,  not  of  such  a  character  at  to  be 
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valuable^ for  use  elsewhere,  was  **  vacant  and 
unoccupied"  within  the  meaning  of  tho4e 
terms  as  used  in  the  insurance  policy.  In 
Fes^is  V.  Ouuncil  Bluffs  Ins.  Go.  74  Iowa,  676, 
it  was  held  that  a  policv  was  avoided  where 
the  house,  between  the  time  that  elapsed  from 
the  removal  of  the  tenant,  several  days  be- 
fore the  fire,  until  the  day  of  the  fire,  was  un- 
occupied except  by  the  presence  of  the  owner 
for  a  short  time  during  each  day  for  the  pur- 
pose of  cleaning  it  up.  In  Bonenfant  v. 
American  F.  Ins.  Co.  f6  Mich.  658,  it  was 
decided  that  "occupancy  of  premises,"  within 
the  meaning  of  a  condition  in  a  policy  of  in- 
surance, implies  an  actual  use  of  the  house 
as  a  dwelling  house,  and  the  mere  fact  that 
the  occupant  may  have  left  some  one  to  look 
aftea  it  when  he  moved  out  with  his  furni- 
ture and  vacated  it  will  not  save  the  furni- 
ture. In  Sexton  v.  Hawkeye  Ins.  Co.  69  Iowa, 
90,  it  was  held  that  insurers  were  not  liable 
for  loss  which  occurred  at  a  time  when  no 
one  lived  in  the  house,  though  some  articles 
belonging  to  a  recent  tenant  and  some  belong- 
ing to  the  insured  were  in  it  at  the  time  of 
the  accident,  and  the  land  on  which  the  house 
was  situated,  and  which  was  described  in  the 
policy,  was  occupied. 

In  HaXpin  v.  jiUna  F.  Ins.  Co.  120  N.  Y. 
70,  it  was  decided  that  wliere  an  insured 
manufacturing  establishment  is  leased  by  the 
insured,  and  the  tenant  thereafter  ceases  bus- 
iness, leaving  the  building  closed  and  in 
chai^ge  of  one  who  lives  in  a  house  on  the 
premises  some  distance  from  the  factory  and 
who  is  intrusted  with  the  keys  and  visits 
the  premises  three  or  four  times  a  week,  the 
premises  are  unoccupied.  In  Continental  Ins. 
Co.  V.Kyle  (124  Ind.  182)  9  L.  R.  A.  81,  with 
copious  notes  upon  which  we  have  drawn 
largely,  it  was  held  that  a  building  is  vacant 
or  unoccupied  within  the  meaning  of  an  in- 
surance policy  which  declares  thafthe  insur- 
ance shall  be  void  in  case  it  becomes  vacant 
or  unoccupied  where  a  tenant  has  moved  out 
although  for  the  purpose  of  letting  new  ten- 
ants come  in,  and  they  intended  to  move  in 
the  next  dav  after  the  fire  occurred,  an(i  had 
already  made  some  repairs  on  the  house  but 
nothing  had  been  left  in  it  bat  two  or  three 
carpenter's  planes.  In  Keith  v.  Quincy  Mut. 
F.  Ins.  Co,  '10  Allen,  22S,  which  case  arose 
under  a  policy  of  insurance  on  a  trip-hammer 
shop,  it  was  held  that  it  was  not  sufficient  to 
constitute  occupancy  that  the  tools  remained 
in  the  shop  ana  that  the  plaintiff's  son  went 
through  the  shop  almost  every  dav  to  look 
around  and  see  if  things  were  right.  So  a 
dwelling  house  and  barn  are  **  unoccupied" 
if  the  former  is' used  by  the  insured  and  his 
servants  for  the  sole  purpose  of  taking  meals 
there  while  working  upon  an  adjacent  farm 
and  the  barn  is  a  mere  storage  room.  Ash* 
worth  V.  Builders*  Mut,  F.  Ins.  C0.  112  Mass. 
422,  17  Am.  Rep.  117;  Beid  v.  Lancaster  F. 
Ins.  Co.  90  N.  Y.  882.  In  Cook  v.  Continental 
Ins.  Co.  70  Mo.  610,  85  Am.  Rep.  438,  the 
court  said : 

**When  this  policy  was  issued,  the  plain* 
tiff  kept  what  witness  called  a '  Ladies  Board- 
ing House,'  and  had  eight  girls  with  her. 
After  she  left  the  premises,  there  was  no  one 
living  in  it.     She  lived  in  Kansas  City,  and 
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Southwick.wai  by  her .  iiiBtructed  to.sle^p 
in  the  bouse,  but  be  did  not  sleep  in  it  after 
Wednesday  night  next  preceding  the  Satur- 
day night  of  the  fire.  His  sleeping  there 
at  night  was  not  an  occupation  of  the  house 
within  the  meaning  of  the  policy.  He  did 
not  occupy  the  house  during  the  day.  It  is 
true  there  is  more  danger  from  incendiaries 
at  night  than  in  the  daytime,  but  dwelling 
houses  unoccupied  durin  j^  the  day  are  in  more 
danger  from  that  class  than  when  occupied, 
and  the  abandonment  of  the  premises  by 
plaintiff  diminished  the  security  against  the 
destruction  of  the  house  by  fire.  •  .  . 
'Occupation  of  a  dwelling  house  is  living 
in  it. '  'A  mere  supervision  over  it  is  not 
sufficient.'  It  was  plaintiff's  business,  un- 
der the  policy,  to  see  that  the  house  wm  oc- 
cupied." BeenXaoFarmeri*  Ins.  Co,  v.  Wells, 
42  Ohio  St.  619 ;  Sleeper  v.  JSew  HampsfUre 
F.  Ins,  Co,  66  N.  H,  401 ;  North  American  F. 
Ins,  Oo,  ▼.  Zaenger,  68  111.  464;  Fitzgerald  v. 
Connecticut  F,  Ins,  Co,  64  Wis.  468 ;  Stupetski 
V.  Transatlantie  F.  Ins,  Co,  48  Mich.  878,  88 
Am.  Rep.  195:  Poor  v.  Humboldt  Ins,  Co, 
126  Mass.  274.  28  Am.  Bep.  228 ;  Dennett  ▼. 
Agricultural  Ins.  Co,  60  Conn.  420 ;  American 
Ins,  Co.  V.  Padfidd,  78  111.  169. 

These  adjudged  cases  and  many  more  that 
might  be  referred  to  announce,  we  think, 
conclusions  entirely  in  accord  with  the  nat- 
ural and  obvious  meaning  of  the, words  con- 
tained in  the  restrictive  condition  to  which 
we  have  alluded.  That  the  dwelling  house 
described  in  the  policy  sued  on  was  vacant 
or  unoccupied  in  the  sense  in  which  those 
terms  are  employed  in  the  policy  at  the  time 
the  fire  occurred  seems  to  us  to  admit  of  no 
serious  controversy,  notwithstanding  the  fact 
that  some  of  the  employees  of  the  plaintiff 
occasionally  slept  there,  and  notwithstanding 
the  further  fact  that  some  of  the  provisions 
of  the  plaintiff  were  liept  in  the  house  and 
his  wife  daily  visited  the  house  fur  the  pur- 
pose of  getting  provisions  therefrom. 

But  it  was  inaisted  that  the  fourth  prayer 
should  not  have  been  granted,  because  at  least 
some  of  the  personal  property  contained  in 
(he  house  was  covered  by  the  policy,  and  that 


the ,  forfeiture  of  the  policy,  as  to  the  risk 
upon  the  house  did  not  involve  or  carry  witk 
it  a  forfeiture  as  to  the  personal  property. 
This  position  is  wholly  untenable.  Whm 
the  policy  became  void  because  of  the  non- 
occupancy  of  the  house,  it  became  void  as  aft 
entirety.  It  was  an  indivisible  and  entire- 
contract,  and  when  by  its  express  terms  it 
became  invalid,  it  became  invalid  for  all 

f purposes  and  to  all  intents.  This  stipulation 
n  regard  to  the  forfeiture  is  applicable  to 
the  policy  as  an  entirety.  This  ia  settled 
in  Maryland  beyond  contention  or  contro- 
versy. Bowman  v.  Franklin  F,  Ins,  Co.  40 
Md.  682. 

Nor  can  the  fact  that  the  loss  was  by  in- 
dorsement made  payable  to  the  mortgageea 
as  their  interest  might  app^r  at  all  aSect 
the  question  before  us.  When  a  loss  haa 
happened  that  is  covered  by  a  valid  policy, 
it  IS  possible  that  a  controversy  may  ariae  as. 
to  whether  a  pavment  has  been  rightly  noade 
to  the  insured  when  the  policy  has  prescribed 
that  the  loss  shall  be  payable  to  the  mortga- 
gees as  their  interest  may  appear.  In  such 
cases  it  has  been  held  that  the  inanred  haa 
no  authority  bv  an  accord  and  satiafaction 
between  himself  and  the  company  to  defeat 
the  right  of  the  mortgagees  from  recovering 
theamount  due  under  the  policy.  Hathaway 
V.  Crient  Ins.  Co.  184  N.  T.  409,  17  L.  R. 
A.  514.  But  here  the  validity  of  the  policy 
is  made  to  depend  upon  the  insured  continu- 
ing to  occupy  the  premises,  and  no  matter 
to  whom  the  loss  may  be  m^e  payable,  it 
cannot  be  recovered  bv  any  one  if  by  tiie  terma 
explicitly  set  forth  in  the  policy  no  ri^ht 
of  action  can  accrue  at  all  upon  the  violatioii 
of  some  specific  condition  whose  obaervaoce 
by  the  insured  is  made  necessary  to  fix  the 
insurer's  liability. 

As  we  think  the  circuit  court  erred  in  re> 
fusing  to  grant  the  appellant's  fourth  prayer. 
the  judgment  in  favor  of  the  appellee  must 
be  revenged,  and  as  this  view  of  the  case  ia 
decisive  against  the  right  of  the  appellee  tore- 
cover  at  all,  a  new  trial  will  not  be  awarded. 
Judgment  reversed,  with  costs  above  and  bdow^ 
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V. 

BRITISH  AMERICA  ASSURANCE  COM- 
PANY,  Piff,   in  Err. 

( Mich. ) 

1  •   A  provision  in  a  marine  poliey  blank, 

upoD  which  a  fire  iosuranoe  contract  is  written. 


for  navigation  by  the  vessel  tnaured,  does  noC  i» 
far  coDflict  with  a  dauae  in  a  lire  poJlcj  blank 
providing  for  insurance  while  the  property  ia 
''located  and  contained  as  described  herein**  as  tc 
be  waived  by  a  rider  attached  to  the  marine 
blank  waivioff  all  provisions  which  conflict  with 
the  lire  blank,  althouirh  the  description  in  the 
rider  locates  the  property  at  a  particular  place. 

2.  Blders  attached  to  a  policy  of  inaiir* 


Note.— ISJiTeet  of  riders  or  Aivs  attached  to  intur- 

once  policies. 

As  to  the  construction  of  a  policy  of  Insurance, 
aee  nofes  to  Kratzenstein  y.  Western  Assur.  Co. 
(N.  T.)  6  L.  R.  A.  709  aSSO);  Equitable  L.  Assur.  Soc. 
V.  Hazlewood  (Tex.)  7  L.  R.  A.  217  (18881;  Hooee  v. 
Prescott  Ins.  Go.  (Mich.)  11 L.  R.  A.  8i0  (1890).  and 
briefs  in  American  Steam  Boiler  Ins.  Ca  v.  Chicago 

80  L.  R  A. 


Sugar  Ref .  Co.  (a  a  App.  7th  C)  21 L.  R.  A.  .574  aSKn 
and  Minneapolis  Threshing  Mach.  Co.  v.  Firemen's 
Ina.  Co.  (Mion.)  23  L.  R.  A.  578  (1894). 

Upon  the  rights  given  by  the  attachment  of  a 
mortgage  tiip  to  an  insurance  policy,  aee  note  to 
Phenix  Ins.  Co.  v.  Omaha  Loan  ft  T.  Co.  (Neb.)  25 
L.  R.  A.  679  (1804). 

This  note  is  confined  exclusively  to  caws  show- 


1896. 


Jacxbon  y.  Bbitmh  America  Assubavcb  Go. 


ear 


aaee  on  m  tomoI,  describing  it  as  **lald  up** 
Id  a  harbor,  and  giving  permlasion  *'to  make  re> 
IMin"  and  **0t  out  in  the  spring**  and  ^move 
from  dock  to  dock**  to  Joad  and  unload,  do  not 
prevent  the  policy  from  covering  the  vessel 
while  on  a  voyage  which  Us  permitted  by  the 
body  of  the  policy. 

3.  Theconstraetlontobei^TeiitoaAiB- 
■nraiiee  poliey  ^Ul  not  be  controlled  by  the 
fact  that  in  correspondence  relating  to  the  loss 
the  insured  apparently  sought  to  bring  it  within 
the  policy  as  interpreted  by  the  insured. 

•4*  The  cost  of  repairs  to  m  veeael  in- 
eured  ag^aiiiet  fire  at  tbe  time  it  sunk  while 
jburning  need  not  be  minutely  proved  to  justify 
a  recovery  on  a  policy  making  the  insurer  liable 
only  for  the  actual  cash  value  of  the  property  de- 
stroyed or  the  cost  of  repladng  It. 

<(•  A  diwer  who  ham  examined  a  Teesel 
sank  while  buminfp  is  not  incapacitated  to 
give  bis  opinion  that  the  vessel  is  a  total  loss  by 
the  fact  that  he  regarded  himself  as  not  compe- 
tent to  estimate  the  coat  of  repairs  necessary  to 
replace  it. 

(Joly  S.  180ft.) 


ERROR  to  tbe  Circuit  Court  for  Bav  County 
to  review  a  judgment  in  favor  of  plaintiff  in 
an  action  brought  to  recover  the  amount  al- 
leged to  be  due  on  a  policy  of  fire  insurance. 
Amrmed. 

The  facts  are  stated  in  tbe  opinion. 

Messrs.  H.  D.  Oonlder  and  George 
Clinton,  with  Messrs.  Shaw  ft  Wrie^Ct* 
for  plaintiff  in  error. 

Mr.  T.  E.  Tarsner,  with  Messrs,  T.  A. 
E.  Weadoek  and  J.  C.  Weadock,  for  de- 
fendant in  error: 

The  language  of  the  policy,  being  that  of  the 
insurer,  selected  by  it  and  intended  for  it«  ben- 
efit, must  be  clear  and  unambiguous,  and  any 
reasonable  doubt  as  to  its  meaning  must  be  re- 
solved in  favor  of  tbe  insured. 

The  language  of  the  policy  must  be  construed 
with  reference  to  the  nature  of  the  property  to 
which  it  is  applied,  and  must  be  presumed  to 
have  been  used  with  reference  to  the  purpose 
for  which  said  property  is  ordinarily  used,  as 
well  as  the  manner  in  which  it  is  usually  used. 
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ing  the  effect  of  a  rider  or  slip  attached  to  a  policy 
of  insaranoe,  and  does  not  therefore  iodude  cases 
wherein  the  application,  survey  of  the  property, 
prospectus  or  pamphlet  of  the  company,  referred 
Co  in  the  policy,  has  or  has  not  been  considered  as 
part  thereof.  Neither  does  it  cover  the  vast  num- 
t)er  of  cases  wherein  It  has  been  held  that  condi- 
tions attached  to  a  policy  may  or  may  not  form  a 
part  thereof  and  be  construed  together  with  the 
policy,  according  as  to  whether  they  are  or  are  not 
referred  to  in  express  terms  in  the  policy,  and 
thereby  made  apart  thereof  by  virtue  of  such  ref- 
erence. 

The  question  as  to  tbe  effect  of  a  rider  or  slip  at- 
tached to  a  policy  is,  according  to  the  authorities, 
to  be  determined  by  a  special  declaration  contained 
In  the  policy,  such  riders  or  slips  being  considered 
as  a  part  of  tbe  contract  when  they  are  connected 
with  the  policy,  and  so  even  If  they  appear  any- 
where upon  its  face, though  not  written  in  the  body. 

In  such  cases,  as  in  others,  the  policy  is  the  con- 
tract, and  if  outside  papers  are  to  be  imported  into 
It,  this  must  be  done  in  so  clear  a  manner  as  to 
leave  no  doubt  of  the  Intention  of  the  parties. 
Ooddard  v.  East  Texas  F.  Ins.  Co.  07  Tex.  09, 60  Am. 
Bep.  1  (1886);  Farmers*  Ins.  ft  L.  Co*  v.  Bnyder,  16 
Wend.  481, 80  Am.  Dec.  118  (1886). 

And  this  is  so  for  the. reason  that  the  policy  as 
4leltvered  and  accepted  is  conclusively  presumed,  in 
an  action  at  law,  to  express  the  entire  contract  of 
the  parties.  Phenlx  Ins.  Ga  v.  Wilcox  ft  Q .  Guaoo 
Co.  66  Fed.  Rep.  724,  790,  25  U.  8.  App.  201  (1896). 

And  for  the  further  reason  that  if  tbe  slip  was  at- 
tached to  the  policy  when  delivered  to  the  assured, 
and  by  mistake  failed  to  express  the  actual  agree- 
ment, a  court  of  equity  is  tbe  only  jurisdiction  in 
which  the  policy  can  be  reformed  and  corrected, 
///id. 

So,  the  courts  have  held  that  written  clauses  and 
riders  will  prevail  orer  the  ordinary  and  printed 
forms  of  insurance  contracts,  and  that  us  the  con- 
tract is  an  instrument  prepared  by  the  insurer,  all 
<Ioubts  or  ambiguities  are  to  be  resolved  against 
him,  and  further  that  tbe  whole  Instrument  must 
be  considered,  and  be  so  construed,  as  to  give  effect 
to  the  intent  of  the  parties  as  indicated  by  the  lan- 
guage implied.  Ountber  v.  Liverpool  ft  L.  ft  G. 
Ins.  Co.  U  Fed.  Rep.  601  (1888). 

Where  tbe  iron  safe  clause  was  contained  in  a 
slip  attached  to  the  policy,  of  which  slip  the  as- 
sured declared  hetiad  no  notice,  tbe  court  stated 
Chat  in  order  to  constitute  any  statement  or  prom- 

ZO  I^  R.  A. 


Ise  of  the  insured  a  warranty,  it  must  be  made  a 
part  of  the  policy  either  by  appearing  lb  the  body 
of  the  Instrument  or  by  a  proper  reference  in  the 
policy  to  some  other  paper  in  which  it  was  to  be 
found.   Goddard  v.  Bast  Texas  F.  Ins.  Go.  mtrra. 

Such  a  clause  is  In  the  nature  of  a  condition 
precedent,  and  as  such  must  form  part  of  tbe  con- 
tract between  the  parties.   IMd. 

So,  when  there  is  a  doubt  as  to  the  intention  of 
tbe  parties  to  treat  the  paper  as  a  part  of  the  policy, 
the  courts  give  the  benefit  of  the  doubt  to  the  as- 
sured, and  construe  the  policy  liberally  in  his  fa- 
vor. Ihia.:  Gunther  v.  Liverpool  ft  L.  ft  G.  Ins.  Oo. 
8A  Fed.  Bep.  501  (1888). 

In  Landman  r.  Hartford  Ins.  Oo.  (La.)  19  Tns.  L. 
J.  672  (1800),  the  defendant  contended  that  the 
plaintiff  warranted  the  keeping  of  books  showing 
the  condition  and  progress  of  the  business,  pur- 
chases, etc.,  which  books  were  to  be  kept  in  an  iron 
safe,  and  that  the  warranty  was  broken  by  failure 
'  so  to  keep.  The  plaintiff  sought  to  meet  such  de- 
fense by  showing  that  It  was  the  custom  of  tbe  in- 
surer to  keep  tbe  books  of  his  business  In  an  iron 
safe  as  stipulated,  but  that  by  accident  or  over- 
sight on  the  particular  occasion  in  question  the 
precaution  was  omitted,  and  by  contending  that 
the  iron-safe  clause  was  not  in  the  l>ody  of  the 
policy,  but  upon  a  slip,  and  not  referred  to  as 
among  the  failures  which  would  work  a  forfeiture, 
and  that  such  clause  was  a  mere  representation  and  \ 
not  a  warranty.  The  court,  however,  did  not  con- 
sider that  the  paper  upon  which  the  clause  in  ques- 
tion was  found  could  be  regarded  as  a  mere  slip 
for  collateral  attachment,  the  resrular  form  of  the 
policy  having  upon  its  face  a  blank  space  intended  ' 
to  be  filled  up  by  writing,  with  a  description  of  tbe  I 
property  and  such  ot  her  matter  as  might  be  deemed 
essential,  tbe  facts  of  the  case  showing  that  instead 
of  writing  within  the  space,  tbe  company  pasted 
across  tbe  entire  face  of  the  policy  a  sheet  of  paper 
containing  the  essential  description  with  certain 
concessions,  setting  forth  both  the  three-fourths 
and  the  iron-safe  clause,  and  terminating  with 
a  special  declaration  that  tbe  said  sheet  was  *'at- 
tached  to  and  made  tbe  written  part  of  the  policy,** 
which  was  duly  signed  by  tbe  company*?  agent. 
It  was  therefore  held  that  the  sheet  formed  an  es- 
sential portion  of  the  policy,  its  terms  and  stipula- 
tions entering  into  the  t>ody  and  life  of  the  con- 
tract, and  that  if  a  distinction  was  to  be  drawn  it 
was  entitled  to  higher  consideration,  as  tbe  filling 
in  or  writing  which  belonged  in  a  special  manner 
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MiDn.  85,  18  Am.  Rep.  8S5;  ReynoldB  v.  Com- 
tnerce  F,  Ins.  Co,  47  N.  Y.  604;  Teutonia  Ins. 
Co.  y.  Boylston  Mut.  Ins.  Co.  20  Fed.  Rep.  14S; 
Olson  V.  St.  Paul  F.  A  M,  Ins.  Co,  35  Minn. 
482,  59  Am.  Rep.  833:  Continental  Ins.  Co.  v. 
KyU,  124  Ind.  132,  9  L.  R.  A.  81;  Lpons  v. 
Providence  Washington  Ins.  Co.  18  R.  I.  847, 
43  Am.  Rep.  82;  London  A  L.  F.  Ins.  Co.  y. 
Craves,  (Ky.  Ct.  App.)  43  Am.  Rep.  35.  note; 
Longvemlle  v.  West  Assur.  Co.  51  Iowa,  553,  38 
Am  Rep.  146;  Holbrook  v.  St.  Paul  F.  db  M. 
Ins.  Co.  25  Minn.  229;  Frits  v.  Home  Ins.  Co. 
78  Mich.  565;  Frof^fs  Detroit  Lumber  A  W.  W. 
Worksv.  MiUert^  d  Mfrs.  Mut.Ins. Co.  87  Minn. 
800;  Merchant* sMvt.  Ins.  Co.  v.  Allen^  121  U.S. 
67,80  L.ed.858;  QuU of  California  H^av.  &Exp. 
Co.  V. State  Invest.  3b  Ins.Co.  16  Ins.  L.  J.  579; 
Grant  v.  Ijexington  F.  L.  d  M.  Ins.  Co.  5  Ind. 
28, 61  Am.  Dec.  74;  Wentern  Ins.  Co.  v.  Cropper, 
82  Pa.  851,  75  Am.  Dec.  561;  White  v.  Smith, 
33  Pa,  186,75  Am.  Dec.  589;  Bradley  y.  Nash- 
tills  Ins.  Co.  8  La.  Ann.  708. 48  Am.  Dec.  465. 


Hooker*  J.,  delivered  the  opinion  of  tho 

court : 

The  plaintiff *8  Teasel  having  been  bnmed 
in  Detroit  river,  while  on  %  voyage  from  Bay 
City  to  Cleveland,  an  action  was  brought  and 
judgment  obtained  by  him  upon  a  policyof 
insurance,  and  defendant  has  appealed.  The 
first  and  most  important  question  raised  by 
the  record  is  whether  the  policy  covoed  the 
vessel  after  leaving  Bay  City,  and  this  de- 
pends upon  a  construction  of  the  policy, 
which  consists  of  the  ordinary  marine  i>olicy. 
with  certain  riders  attached.  It  is  conceded 
to  indemnify  against  loss  by  fire  only.  De- 
fendant claims  that  it  was  winter  insurance, 
and  covered  the  property  only  while  the 
vessel  was  in  tlie  harbor  of  Bay  City ;  while 
the  plaintiff  asserts  that  it  was  a  Are  policy, 
covering  the  vessel  from  the  4th  of  Deoember 
to  the  1st  of  May,  and  that  by  the  express 
terms  of  the  policy  she  might  navieate  the 
Lal^es  and  Detroit  river  after  April  1st.     As 


to  tbecoDtraot  as  distinsrulsbed  from  the  printed 
matter  of  the  general  form,  and  that  the  clause 
was  io  tbe  nature  of  a  warranty  such  as  the  com- 
pany bad  the  rlffbt  to  exact  as  a  condition  deter- 
minative of  tbeir  entry  at  all  into  eucb  a  contract. 

Tbe  case  of  Landman  v.  Hartford  Idp.  Co. 
supra,  was  distioR-uisbed  by  the  court  from  tbat  of 
Goddard  v.  East  Texas  F.  Ins.  Co.  67  Tex.  SO.  IIO  Am. 
Bep.  1  (188S),  upon  tbe  ground  that  that  action  did 
not  cover  tbe  case  then  before  tbe  court,  inasmuch 
■8  In  tbe  Goddard  Case  It  was  declared  th«t  tbe 
clause  was  upon  a  separate  slip  posted  to  tbe  pol- 
icy, but  it  did  not  appear  tbac  the  clause  was  upon 
a  sheet,  intended  to  constitute  tbe  very  filling  itself 
of  tbe  blank  left  in  the  printed  form,  and  declared 
apeoiflcally  to  be  sucb  writing  in,  and  containing 
matter  which  was  the  very  life  of,  the  contract: 
and  upon  tbe  further  ground  that  in  the  Goddard 
Case  the  insurer  was  ignorant  of  tbe  existence  of 
the  clause,  while  in  the  case  then  before  the  court, 
tbe  clause  carried  out  a  statement  and  formal 
promise  and  agreement  signed  by  tbe  assured,  tbe 
knowledge  of  which  was  not  denied:  and  upon  tbe 
further  ground  that  in  the  Goddard  Ctise  the  books 
were  intact,  preserved  and  presented  for  the  com- 
pany's inspection,  while  in  tbat  case,  material 
books  were  absolutely  lost  as  a  direct  consequence 
of  the  plaintiff*s  failure  to  comply  with  tbe  con- 
tract and  warranty.  In  the  above  case  tbe  court 
further  stated  that  even  if  the  Goddard  Cose  had 
been  absolutely  antagonistic,  they  would  not  have 
followed  it,  preferring  the  reasons  of  the  Judges 
of  the  tlrst  circuit  of  the  court  of  appeals  of  that 
state  (Louisiana),  and  of  the  judge  of  the  first  in- 
stance io  the  same  cause  as  expressed  in  tbe  case  of 
Dreyfus  &  Co.  and  Loape  v.  Marx,  consolidated  No. 
114«  upon  the  docket  of  the  circuit  court,  which 
case  does  not,  however,  appear  to  be  officially  re- 
ported. 

In  Davis  v.Boardman,  12  Mass.  80  (1815),  tbe  fol- 
lowing memorandum  was  annexed  to  tbe  policy: 
*'Should  this  vessel  and  cargo  be  insured  in  Eng- 
land, in  time  to  attach,  this  policy  is  to  be  canceled 
on  theassured^s  producing  a  copy  of  the  policy,  or 
the  original,  and  paying  ^  per  cent.'*  Tbe  facts 
showed  that  the  insurance  was  made  in  England 
by  the  plaintiff's  agent  there  on  tbe  vessel  only.  Tbe 
court  held  the  underwriters  liable  as  insurers  of 
the  cargo,  tbe  intent  and  effect  of  the  mcraorand  um 
being,  that  if  the  ship  was  insured  in  England,  tbe 
insurance  on  the  ship  was  to  be  void;  and  tbat  if 
the  cargo  was  insured  in  England,  tbe  insurance 
made  on  tbe  cargo  was  to  be  void,-  tbe  memoran- 
dum being  co-extensive  with  the  policy,  tbe  condt- 
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tlon  which  was  to  annul  the  contraot  being  appli- 
cable to  both  or  either  of  its  parts  acoording  to  the 
event,  the  court  acting  upon  the  maxim  fvddend^ 
singula  stnguiis. 

In  Haven  v.  Gray,  12  Mass.  71  (1816}.  the  defimd- 
ants  assured  for  plaintifls  $I1,00(X  upon  a  speciOed 
number  of  bales  of  cotton  valued  at  fll,400L  on 
board  a  certain  ship  at  and  from  the  United  States 
to  Europe,  for  the  purpose  of  disposing  of  the  out- 
ward cargo  and  procuring  a  return  cargo,  und  at 
and  from  thence  to  the  United  States,  the  following 
memorandum  being  annexed  to  the  policy:  **It  is 
understood  that  the  lisk  is  to  attach  to  the  pro- 
ceeds of  the  articles  mentioned  in  this  polioy  In  tbs 
return  cargo."  The  vessel  on  its  arrival  at  a  for- 
eign port,  the  markets  being  dull,  oonslffned  tbe 
cargo  to  a  mercantile  house,  and  took  a  return 
cargo  on  credit,  before  the  outward  cargo  was 
sold.  A  total  loss  occurring  upon  the  return  voy- 
age, the  court  held  the  underwriters  liable  pro- 
vided It  was  shown  that  the  return  cargo  was  in* 
tended  as  a  substitute  for  the  outward  cargo,  sod 
was  considered  as  the  proceeds  of  tbe  same. 

So.  in  Gloucester  Mfg.  Co.  v.  Howard  F.  fna.  Co. 
5  Gray,  497,  08  Am.  Dec.  378  (1856),  the  agent  of  the 
insurance  compaoy.having  in  his  possession  printed 
forms  of  policies  of  insurance  signed  by  the  offi- 
cers of  the  company  to  be  filled  out.  countersigned, 
and  issued  by  him,  before  the  delivery  of  the  pol- 
icy or  the  acoeptance  thereof,  or  the  payment  of 
the  premium,  added  to  the  policy  a  memorandum, 
to  tbe  effect  that  the  buUdmg  insured  was  in  the 
course  of  construction.  The  court  held  that  auch 
act  was  within  the  authority  of  the  agent«  and 
that  the  memorandum  bound  the  company,  even 
though,  as  shown  by  the  application,  the  buildings 
were  finished  and  the  conditions  of  insurance,  pro- 
vided tbat  applications  therefor  should  tie  in  writ- 
ing and  specify  the  construction,  materials,  char- 
acter, and  occupation  of  tbe  building,  and  be 
looked  upon  as  a  part  of  tbe  coutract  and  a  war- 
ranty, and  even  though  the  agent,  whose  duty  it 
was  to  make  monthly  returna  of  tbe  written  pans 
of  all  inaurunce  policies,  did  not  make  such  return 
until  after  the  loss  occasioned  by  the  fire. 

Where  the  iron- safe  clause  was  printed  In  a  slip 
attached  to  and  made  part  of  the  polioy,  ft  was 
held  tbat  the  stipulations  therein  contained  con- 
stituted a  part  of  the  policy,  tbe  court  stating  that 
the  nil3  was  that  stipulations  such  as  that  oon- 
taine>t  in  the  iron-safe  clause  would  be  taken  as 
embraced  in,  and  constituting  a  part  of,  the  policy, 
it  they  appeared  anywhere  upon  Its  face,  thouglt 
not  written  in  the  body,  and  that  the  mere  fact  that 
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stated,  the  policy  was  written  upon  a  blank 
marine  policy,  which,  if  not  qualified,  would 
have  insured  the  vessel  against  the  other 
usual  risks  of  navigation.  It  provided  as 
follows:  **The  Brifish  America  Assurance 
Company  does  make  insurance,  and  cause  five 
thousand  dollars  to  be  insured,  upon  the 
body,  tackle,  apparel,  and  other  furniture  of 
the  steamer  called  the  'Burlington,'  from 
uoon  of  the  4th  day  of  December,  1803  (the 
said  vessel  being  warranted  by  the  insured 
10  be  then  in  safety),  to  noon  of  the  Ist  day 
of  May,  1894,  unless  sooner  terminated  or 
made  void  by  conditions  hereafter  expressed. 
Warranted  bv  the  insured  to  be  employed 
exclusively  in  the  freighting  or  passenger 
business,  or  both,  and  not  to  carry  quicklime 
in  the  lower  hold,  and  to  navigate  only  the 
waters,  bays,  harbors,  rivers," canals,  and 
other  tributaries  of  Lakes  Superior,  Michi- 
gan. Huron,  St.  Clair,  Erie,  and  Ontario,  and 
liiver  St.  Lawrence  to  Quebec,  usually  navi- 


gated by  vessels  of  her  class,  during  the 
portion  of  the  life  of  this  policy  between 
noon  of  April  1st  and  noon  of  T^ovember  30th ; 
.  .  .  and  between  noon  of  November  30th. 
and  noon  of  April  1st  ensuing  said  vessel 
shall  be  laid  up  and  safely  moored,  satis- 
factor! ly  to  this  company. "  It  was  stamped : 
"This  is  a  fire  policy  only." 

If  this  were  the  only  provision  upon  th& 
subject,  it  is  plain  that  plaintiff's  contentioa 
that  he  had  a  right  to  navigate  the  vessel 
after  April  1st  without  affecting  his  insur- 
ance is  correct,  but  upon  defendant's  behalf 
it  is  contended  that  the  riders  and  the  cir- 
cumstances under  which  the  policy  was  ob- 
tained, and  plaintiff's  correspondence  sino& 
the  loss,  exclude  tlie  plaintiff's  construction, 
and  show  that  it  was  the  intention  of  the  par- 
ties that  the  policy  should  be  limited  to  such 
time  as  the  vessel  should  remain  in  the  harbor 
whe^  she  then  was. 

We  will  first  consider  the  effect  of  the 


the  agent  of  the  company  knew  at  the  time  of  the 
i»ulOir  of  the  insurance  that  no  safe  was  kept  by 
the  asdured  upon  hto  premises  did  not  amount  to  a 
waiver  of  tlie  clause.  Crigler  v.  Standard  F.  Ins. 
Co.  49  Mo.  App.  U,  16  (180S). 

In  Ooddard  v.  East  Texas  F.  Ins.  Co.  67  Tex.  69, 
60  Am.  Uep.  1  (1886),  the  iron-safe  clause  was  not 
written  or  printed  upon  the  same  paper  with  the 
rest  of  the  instrument,  nor  wss  It  referred  to  In  the 
policy  as  forming  a  part  of  the  contract  between 
the  assured  and  tne  Insurance  company,  and  the 
clause  did  not  in  giny  terms  provide  that  it  should 
constitute  a  warranty;  It  was 'pasted  on  the  policy 
in  the  midst  of  a  sentence  which  had  no  reference 
to  the  stipulations  of  the  assured  in  such  connec- 
tion as  to  destroy  the  sense  of  the  sentence,  and 
the  policy  was  complete  without  the  attached 
paper,  and  expressly  stipulated  in  other  parts  what 
were  its  warranties  and  conditions.  The  court 
therefore  held  that  such  clause  did  not  amount  to 
a  warranty,  but  at  most  to  a  representation,  and 
stated  that  if  the  insurers  did  not  embody  their  war- 
ranties in  the  policy  itself,  or  import  them  into 
that  Instrument  by  a  proper  reference  to  other 
papers  in  which  they  were  contained,  and  the  con- 
tract was  capable  of  an  interpretation  which  would 
make  them  mere  representations,  the  company 
must  expect  them  to  be  so  construed. 

But  in  Kelley-GoodfeUow  Shoe  Co.  v.  Liberty 
InsL  Co.  (Tez.^  28  8.  W.  1087  (1804),  the  hron-safe 
clause  was  held  to  constitute  a  warranty,  even 
though  attached  to  a  paper  which  contamed  most 
of  the  provisions  of  the  policy  in  a  separate  slip  of 
paper,  which  was  only  referred  to  and  adopted  as 
n  part  of  the  contract  in  another  slip  containing  a 
description  of  the  property  Insured,  which  was 
also  attached,  there  being  two  slips,  each  stating 
that  the  iron-safe  clause  formed  a  part  of  the  con- 
tract. In  that  case,  therefore,  before  the  assured 
could  recover  under  the  policy  the  court  held  that 
he  must  show  that  he  had  complied  with  the  con- 
ditions imposed  by  such  clause. 

The  case  was  appealed  to  the  supreme  court,  but 
a  writ  of  error  was  denied,  and  the  judgment  af- 
firmed. Keiley- Good  fellow  Shoe  Co.  v.  Liberty 
Ins.  Co.  (Tex.)  20  S.  W.  XXI. 

So,  in  American  F.  Ins.  Go.  v.  First  Nat.  Bank 
(Tex.)  30  S.  W.  884  (1895),  the  policy  sued  on  was  a 
printed  form  on  which  the  agent  added  such  refer- 
ences and; descriptions  as  were  necessary  to  form 
the  contract  of  insurance,  following  the  descrip- 
tion of  ft  he  property  on  which  specific  msu  ranee 
was  placed,  with  the  expression  that  the  policy  is- 
sued in  consideration  of  the  stipulations  therein 
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contained  and  subject  '*to  the  three-quarters  vahio 
and  iron-safe  clauses  attached  to,  and  made  a  part 
of,  the  policy.**  These  clauses  were  on  a  printed 
slip  attached  to  the  face  of  the  policy,  by  beings 
pasted  with  mucilage,  on  the  margin  of  the  policy 
opposite  the  written  clauses,  which  slip  read  as 
follows:  ^'It  is  a  condition  of  this  policy  that  in 
the  event  of  Joss  or  damage  by  fire  of  the  property 
insured  this  company  shall  not  be  liable  for  an 
amount  greater  than  three  fourths  of  the  cash 
market  value  of  the  same,  not  exceeding  th» 
amount  of  the  policy  at  the  time  immediately  pre- 
cedmg  such  loss  or  damage,**  and  'Hhac  the  as- 
sured under  this  policy  hereby  covenants  ami 
agrees  to  keep  a  set  of  books,  showing  a  record  of 
business  transacted,  including  all  purchases  and 
sales,  both  for  cash  and  credit,  together  with  the 
lastmventory  of  said  business;  and  further  cov- 
enants and  agrees  to  keep  such  bookfl  and  inven- 
tory securely  locked  in  a  fire-proof  safe  at  nlght«. 
and  at  all  times  when  the  store  mentioned  in  the 
within  policy  is  not  actually  open  for  business,  or 
in  some  secure  place  not  exposed  to  fire  which 
would  destroy  the  house  wnere  said  business  is  car- 
ried on;  and  in  case  of  loss  the  assured  agrees  and 
covenants  to  produce  such  books  and  inventory^ 
and  in  the  event  of  a  failure  to  produce  the  same^ 
this  policy  shaU  be  null  and  void,  and  no  suit  or 
action  at  law  shall  be  maintained  thereon  for  any 
such  loss.**  The  court  below  charged  the  jury  that 
'*the  iron-safe  clause**  was  not  a  warranty,  and  re- 
fused a  special  charge  that  such  clause  was  a  war- 
ranty, but  upon  appeal  the  court  held  that  the 
clause  referred  to  was  a  part  of  the  contract  of  in* 
surance,  and  was  by  its  own  terms  made  a  condi- 
tion necessary  to  be  complied  with  before  a  recov* 
ery  could  be  had. 

And  again,  in  the  case  of  Home  Ins.  Go.  v.  Gary 
(Tex.)  81  S.  W.  821  (188i5),  the  iron-safe  clause  at- 
tached to  a  policy  of  Insurance  was  held  to  amount 
to  a  warranty  and  construed  as  part  of  the  contract 
of  insurance,  any  breach  whereof  on  the  assured** 
part  would  avoid  the  contract,  the  iron-safe  ciauw 
in  that  case  being  contained  in  a  sheet  which  was 
expressly  made  a  part  of  the  contract,  and  waa 
stipulated  to  be  a  warranty  the  failure  to  comply 
with  which  avoided  the  policy. 

In  the  above  case,  in  the  largest  sheet  of  paper^ 
tbeslip  containing  the  iron-snfo  clause  was  merely 
referred  to,  and  the  latter  slip  stated  that  It  was 
attached  to  the  policy,  giving  the  number,  but 
the  court  stated  that  it  would  be  inaccurate  to 
speak  of  either  of  these  papers  as  constituting  the 
policy,  when  neither  was  complete  without  the 
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rfden,  In  and  of  themteWes.  It  is  elementary 
that  all  parts  of  the  policy  are  to  be  har- 
monized and  given  effect,  if  it  can  be  con- 
sistently done,  and  that,  unless  the  riders 
«re  irreconcilable  with  the  printed  clause 
quoted,  such  clause  must  stand.  If  they  are 
inconsistent  and  irreconcilable  the  riders 
must  control.  The  first  rider  upon  the  policy 
was  as  follows:  ''On  the  hull,  and  on  the 
engines,  boilers,  machinery,  tackle,  small 
boats,  apparel,  and  furniture,  belonging  to 
and  while  on  board  of  tbe  steamer  Burling- 
ton, laid  up  and  properly  moored  in  the 
harbor  of  Bay  City,  Mich.  Permission  is 
hereby  given  to  do  painting,  and  to  make 
necessarv  alterations  and  repairs,  and  to  fit 
out  in  the  spring,  and  to  move  from  dock  to 
dock  for  the  purpose  of  loading  and  unload- 
ing cargo."  Another  rider  was  attached, 
reading  as  follows:  *'This  policy  covers 
against  fire  only,  on  the  terms  and  conditions 
or  the  standard  form  fire  policy  of  the  state 
of  New  York,  and  anything  in  this  policy 


conflicting  therewith  Is  hereby  waived.* 
The  significant  provisions  of  thes6  riders,  and 
those  alleged  to  affect  the  question  under 
discussion,  are :  (1)  The  language,  "steamer 
Burlington  laid  up  and  properlv  moored  in 
the  harbor  of  Bay  City,  Mich.'  (8)  "Per- 
mission to  do  painting  and  to  make  necessary 
alterations  and  repairs,  and  to  fit  out  in  tlie 
spring.**  (8)  The  privilege  "of  moving  from 
dock  to  dock  for  the  purpose  of  loading  or 
unloading  cargo."  (4)  The  exclusion  of  all 
risks  but  fire.  (5)  The  HmiUtioo  to  tbe 
terms  of  the  standard  form  policy.  (6)  The 
waiver  of  provisions  of  the  policy  written, 
so  far  as  they  oonfiicted  with  the  standard 
policy. 

The  fact  that  the  first  rider  describes  tbe 
propertv  insured  differentl  v  from  the  body  of 
the  policy  has  no  especial  significance.  It 
is  somewhat  more  specific  in  articles  men- 
tioned ;  it  may  be  doubtful  whether  it  is  more 
comprehensive.  The  provisions  numt»ered  4 
and  5  clearly  limit  the  risk  to  losses  by  fire. 


other,  and  that  togrether  they  formed  tbe  contract 
and  must  be  so  treated.    IhUL 

Again,  in  American  F.  Ins.  Co.  v.  Center  (Tex.)  38 
8.  W.  W4  (1806),  the  main  contention  was  that  the 
assured  had  failed  to  comply  with  the  iron-safe 
clause  in  the  several  policies  issued  by  the  defend- 
ant companies,  and  that  such  clause  amounted  to  a 
warranty  on  tbe  assured^s  part  which  precluded  a 
recovery  under  tbe  policy.  The  assured  con- 
tended that  the  clause  was  waived  by  the  conduct 
of  tbe  agent  of  the  company  after  the  fire,  but  as 
to  this  latter  teue  the  court  made  no  finding. .  The 
iron-safe  clause  was  of  tbe  same  Import  In  each 
policy,  and  m  the  American  provided  that  the  as- 
sured was  to  keep  books  showing  a  record  of  all 
business  transacted,  toirether  with  the  last  inven- 
tory of  stock  insured  securely  locked  in  a  fire- proof 
safe  at  night,  and  at  all  times  when  the  store  was 
not  actually  open  for  business,  or  in  some  secure 
place  not  exposed  to  a  fire  which  would  destroy  the 
business  premises,  and  that  the  assured  would 
produce  such  books  and  inventory  incase  of  Iosp, 
or  in  case  of  failure  so  to  do  the  policy  was  to  te 
deemed  nuU  and  void  so  that  no  action  could  bo 
maintained  thereon.  In  all  the  policies  except  one 
It  was  printed  upon  a  slip  of  paper  pasted  on  the 
face  of  the  policy  at  tbe  space  usually  left  blank 
for  tbe  Insertion  of  a  deflcrlptlon  of  the  property 
insured,  and  upon  such  slip  alone  was  the  descrip- 
tion of  tbe  stock  of  goods  and  also  tbe  amount  of 
insurance.  This  slip  was  signed  by  the  agen  t  of  tbe 
company  as  part  of  the  policy  and  if  removed  from 
the  policy  showed  no  contract.  In  the  body  of  the 
policy  was  a  provision  requiring  tbe  insured  to  ex- 
hibit to  any  person  designated  by  the  company  all 
that  remained  of  any  property  therein  described, 
and  to  submit  to  examinations  under  oath  by  any 
person  named  by  the  company, and  to  subscribe  the 
eame,  and  to  produce  for  examination  all  books 
of  accounts,  bOls,  invoices,  and  other  vouchers  or 
certified  copies  thereof.  If  tbe  originals  were  lost, 
and  permit  extracts  and  copies  thereof  to  be  madf . 
tbe  policy  concluding  with  the  provision  that  it 
was  made  and  accepted  subject  to  tbe  foregoing 
«tlpulatlons  together  with  such  other  provisions, 
agreements,  or  conditions  as  might  be  Indorsee, 
thereon  or  added  thereto:  and  that  no  officer,  agent, 
or  other  representative  of  the  company  should  have 
power  to  waive  any  of  its  provisions  or  conditions 
ezcci'tpuch  as,  by  the  terms  of  tbe  policy,  might  b< 
the  subject  of  agreement  Indorsed  hereon  or  adder 
hereto.  Tbe  last  inventory  taken  before  the  fin 
wan  destroyed  for  the  reason  that  It  was  not  kept 
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'  in  the  safe  as  required,  and  no  oopy  of  it  oouM  be 
produced.  The  court  held  that  tbe  failure  to  to 
produce  It,  and  thus  comply  with  tbe  provisions  of 
the  policy,  amounted  to  a  breach  of  tbe  oonditkni, 
and  precluded  a  recovery  under  the  poiley,  the 
clause  in  question  amountmgto  a  warranty. 

In  Pool  V.  Milwaukee  Mechanics*  Ins.  Go.  ( Wis.) O 
N.  W.  Bep.  54  (1896),  the  poUcy  was  to  be  void  if  the 
Insured  thereafter  procured  any  other  contract  of 
Insurance,  unless  otherwise  provided  by  agreement 
indorsed  thereon,  or  added  thereto,  and  there  was 
a  further  proviso  that  the  oompany  was  not  to  be 
liable  to  a  greater  proportion  of  tlay  loos  than  tbe 
amount  tbe  policy  therein  should  bear  to  the  whole 
Insurance  upon  the  property,  aod  that  the  policy 
was  made  and  accepted  subject  to  the  atlpnlations 
and  conditions  therein  'Hogether  with  such  pro- 
visions, agreements,  or  conditloos**  aa  might  be  In- 
dorsed  thereon  or  added  thereto,  it  being  further 
provided  that  the  provisions  or  cooditlons  of  the 
policy  could  only  be  waived  by  writing  lodorKd 
thereon  or  added  thereto;  and  further  that  ''any 
privilege  or  permission  affecting  tbe  Ineuranoe 
under  this  policy**  must  be  so  WTicten  thereon  or 
attached  thereto.  There  was  a  written  statement, 
of  even  date  with  the  policy,  attached  thereto,  as 
forming  a  part  thereof,  signed  by  the  company's 
agent,  to  the  effect  that  'If,  at  tbe  time  of  the  tit 
the  whole  amount  of  insurance  on  the  property 
covered  by  this  policy  be  less  than  80  per  cent  of  tbe 
actual  cash  value  thereof,*'  then  the  defendant 
should,  'in  case  of  loss  or  damage,  be  liable  for 
only  such  proportion  of  such  loss  or  damage  as  tbe 
timount  insured  by  this  policy  shall  t>ear  to  the  said 
80  per  cent  of  the  actual  cash  value  of  euch  prop- 
erty.** The  court  In  considering  thia  policy  beM 
that  while  such  writing  so  attached  did  not  ex- 
pressly authorixe  such  additional  insurance  with- 
out such  consent,  yet  It  did,  by  necessary  implica- 
tion, authorize  the  same,  and  make  it  an  object  for 
tbe  plaintiff  to  take  additional  insuranoe  until  the 
SO  per  cent  of  tbe  actual  cash  value  of  the  property 
sDould  be  obtained,  and  In  case  It  should  be  ob- 
tained then  the  company  was.  In  case  of  total  loss, 
to  pay  the  full  face  of  tbe  policy,  and  that  theie- 
fore,  the  additional  insuranoe  having  been  taken  by 
rhe  company*8  agent,  tbe  policy  was  not  void  by 
•*ea8on  of  such  additional  insurance.' 

[n  Ountber  v.  Liverpool  &L.AQ.  Ins.  Ob.  84  9M. 

top.  601  (1888),  tbe  contract  lone  of  tbe  ordinary 

innted  forms  of  policy)  contained  provlslone  re- 

I  rioting  its  operation  and  saving  the  company 

.rom  claims  for  loss  arising  under  oircuoisiances 
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They  are  lireeoncllable  with  the  proYiiiloD 
•of  the  marine  policy  as  to  other  risks,  and 
must  f^oYem  in  that  respect,  and  plaintiff 
•iloes  not  question  this.  There  is  more  quen- 
tion  over  the  effect  of  the  limitation  to  the 
terms  of  the  standard  form  policy.  This 
stamlard  form  policy  referred  to  appears  to 
lie  the  ** standard  fire  insurance  policy  of  New 
York,''  and  a  copy  is  included  in  the  record. 
It  is  said  to  be  identical  with  the  Michigan 
form.  Counsel  for  the  defendant  claim  that 
this  rider  giyes  the  same  effect  to  the  policy 
^as  though  written  upon  a  standard  form 
blank,  and  that  in  such  blank  there  is  no 
proyision  for  nayigatlon  during  certain  por- 
tions of  the  year,  but,  on  the  contrary,  the 
printed  part  of  the  standard  PoMcy  uses  the 
'following  Unguage,  ett.;  **To  the  follow- 
ing described  property,  while  located  and 
contained  as  described  herein. "  It  is  said  that 
this  proyision  should  be  substituted  for  the 
•other,  and  if  that  be  done  there  Is  nothing  to 
indicate  that  the  yessel  might  leaye  the  place 
where  she  was  moored,  except  to  go  from 


dock  to  dock  in  that  harbor  for  the  purpose 
of  unloadinff  and  loading  cargo.  These 
riders,  like  the  policy,  were  signed  by  the 
underwriter,  ana  we  may  dismiss  the  pro* 
yision  in  relation  to  the  waiyer  of  incon- 
sistent provisions  by  saying  that  it  was  the 
waiver  of  the  company,  and  not  of  the  plain- 
tiff, made  for  the  benefit  of  the  plaintiff,  and 
not  the  defendant.  It  was  doubtless  designed 
to  coyer  the  various  provisions  pertinent  to 
marine  risks,  but  which  had  no  application 
to  a  purely  fire  risk.  On  the  part  of  the 
plaintiff,  no  express  waiver  was  necessary, 
for,  by  accepting  this  policy,  he  agreed  to 
take  insurance  according  to  the  terms  of  the 
standard  policy,  and  cannot  insist  on  any- 
thing in  the  policy  taken  that  is  necessarily 
in  conflict  with  it.  There  is  therefore  no 
especial  significance  to  the  waiver  unless 
its  language  implies  that  the  provisions  of 
the  mnrine  policy  apply  where  they  are  not 
inconsistent  with  the  standard  policy.  Had 
the  standard  policy  blank  lieen  used,  and  the 
clause  quoted  from  the  same  been  followed 


irbicb  exposed  them  to  some  unusual  luinrd,  such 
4tt  the  storaice,  use,  keeping,  or  allowinAr  on  the 
premlMS  temporarliT  or  permanently  for  sale  or 
•ocherwlse  of  petroleum  and  other  inflammable 
liquids  which  they  were  not  wUlinflr  to  aooept, 
irlthout  the  written  permlsBlon  iodoised  on  the 
«)ol1cy,  ezcepttnff,  however,  tbeuse  of  refined  ooal 
kerosene  or  other  carbon  oil  for  Uffhts.  if  the  same 
^ere  drawn  and  the  lamps  filled  by  daylig'bt. 
Hiders  were  attached  to  the  policy  at  tbe  time  it 
^was  tosued,  containing' the  ouatomery  privileires  at- 
tached generally  to  policies,  as  follows:  *'Privi- 
ieged  to  use  keroarae  ofl  for  lifrhra;  lamps  to  be 
HUed  and  trimmed  by  daylight  only,**  and,  **piivl^ 
leged  to  keep  not  ezoeedinv  five  barrels  of  kerosene 
•oil  OD  said  premises.**  Tn  an  action  upon  the  pol- 
icy, tbe  facta  showing  that  the  fire  was  caused  in 
•coneeqoence  of  the  Insured  permitting  his  servants 
to  furnish  oil  to  a  neighbor  at  a  time  when  it  was 
'neocBsaryto  use  a  lighted  itunp,  tbe  company  were 
held  not  liable  the  policy  being  forfeited,  there 
being  nothing  In  the  clause  giving  the  privilege  to 
keep  five  barrels  of  kerosene  oU  inconsistent  with 
the  restrictions  as  to  drawing  contained  in  tbe  pol- 
icy, the  clause  of  the  policy  and  the  two  riders 
^standing  perfectly  together. 

Where,  by  marine  policies  the  insurers  Insured 
the  plaiotlir  for  one  year  against  loss  by  fire,  eta, 
•«n  a  certain  tnir  in  the  ''bays  and  harbor  of  New 
Tork,  Bast  and  North  or  Hudson  rivers,  waters  of 
New  Jersey,  liong  Island  sound  and  shores,  and  as 
far  as  New  Bedford,  and  ofi  inland  waten  as  far 
wuth  08  NorfoQi^  Yirginia^  and  all  waters  adjacent, 
•<x>nDectlng  or  tributary  to  any  of  the  above 
watera,**  and  subsequent  to  the  date  of  the  policy 
Che  following  rider  was  attached:   "^Permission  is 
'hereby  given  the  tog  .  .  .  to  use  portend  hartx)r  of 
'Charleston,  to  go  as  far  as  the  Jetties  at  Charleston, 
but  not  to  cover  on  trips  either  way  between  Nor- 
folk and  Charleston,**  upon  a  claim  for  loss  by  fire 
-on  tbe  tug  after  leaving  Norfolk  on  a  trip  to 
Charleston,  the  court  held  that  tbe  language  of  the 
tider  was  so  explicit  and  unambiguous  that  It  could 
not  properly  be  narrowed  by  legal  construction  so 
•as  to  make  the  policy  cover  any  part  of  the  trip  to 
-Charleston,  even  while  within  tbe  inland  waters 
fo  Chesapeake  bay,  though  the  rider  did  in  some 
respects  extend  the  scope  of  the  insurance,  by  giv- 
ing the  privilege  of  the  use  of  the  port  and  harbor 
'Of  Charleston,  and  the  waters  as  far  as  the  Jetties. 
Mark  v.  Home  Ins.  Co^  Mark  v.  Orient  Ins.  Co., 


Mark  y.  Bridsh-Amertca  Ins.  Co.  tt  HM.  Bep.  170 

(1888). 

In  Pheniz  Ins.  Co.  y.*  Wllooz  k  O.  Guano  Co.  tt 
Fed.  Bep.  724, 18  U.  8.  App.  81  (1W6),  action  was 
brought  to  recover  on  a  policy  against  loss  by 
windstorms,  cyclones,  or  tornadoes  on  property 
damaged  by  the  cyclone  of  August,  1808.  The  ma- 
terial portion  of  tbe  policy  showed  that  the  com* 
pany  Insured  the  premises  therein  mentioned 
against  loss  or  damage  by  windstorm,  cyclone,  or 
tornado,  subject  to  the  ftisshet  clause,  the  words 
**  subject  to  co-insurance  clause,**  and  the  words 
**  subject  to  freshet  clause,**  beingr  written  and  not 
printed  upon  the  policy.  Immediately  over  the 
words  ** subject  to  freshet  clause**  tb«re  was  a 
printed  slip  pasted  to  the  marfftn  of  the  policy  as 
follows:  **It  is  hereby  distinctly  understood  and 
agreed  tiiat  this  oompany  is  not  liable  for  any  loss 
or  damage  to  the  property  herein  insured  which 
may  occur  by  reason  of  freshets,  floods,  or  high 
water:  said  insurance  being  limited  to  loss  or  dam- 
age by  cyclone,  windstorm,  or  tornado.  Attached 
to  and  forming  part  of  tornado  policy,*'— iriviog 
the  number  of  the  policy  and  the  company  in  which 
insured,  and  signed  by  the  agents.  In  the  policy 
produced  in  evidence  there  was  no  slip  attached 
over  the  words  '*  subject  to  eo^lnsurance  clause'* 
but  tbe  poUcy  contained  a  clause  providing  for 
other  insurance,  and  Ihnltiuflr  the  lUibllity  of  the 
insurance  oompany  to  a  proportion  of  the  loss  in 
such  case.  The  question  was  whether  the  insur- 
ance company  was  liable  for  the  full  amount  in- 
sured, or  only  for  such  proportion  of  tbe  loss  as 
the  amount  of  the  insurance  bore  to  the  sound 
value  of  tbe  property,  the  company^  oontention 
being  that  the  slip  was  attached  to  the  policy  and 
limited  its  liability,  and  the  company^  agent  testl- 
fled  that  he  had  Intended  to  annex  to  the  policy  a 
slip  *^  average  or  co-Insurance  clause**  which  lim- 
ited the  responsibility  tn  case  of  "fire** and  that 
the  whole  matter  was  expUiined  to  the  assured  at 
the  time  of  taking  the  policy  and  upon  renewals 
thereof,  but  this  was  denied,  although  the  evidence 
showed  that  such  a  slip  was  attached  to  the  first 
policy.  It  was  further  shown  that  there  were  va- 
rious oo-lnsuranoe  clauses  attached  to  policies  by 
different  underwriters,  some  requirlog  tbe  assured 
to  become  co-insurers  for  the  deficiency  If  the  in- 
surance did  not  amount  to  a  certain  percentage  of 
the  whole  value  of  tbe  property,  and  others  stating 
the  different  percentage,  and  It  also  appeared  that 
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by  the  proV'isliyn  Id  relation  to  navigation 
aftor  the  1st  of  April,  it  would  have  been  a 
valid  policy,  ami  would  have  covered  the 
property  while  in  other  waters  than  the 
narbor  of  Bay  City.  There  is  nothing  incon- 
sistent with  the  standard  policy,  or  contrary 
to  the  law,  in  such  a  provision.  Who  can 
doubt  that  such  a  provision  in  a  policy  cover- 
ing a  thresh in)^  machine,  a  circus  outfit,  or 
A  steam  vessel  would  be  efficacious?  Indeed, 
the  mere  issuance  of  a  policy  upon  property 
which,  from  its  nature  and  use,  is  not 
adapted  to  its  remaining  in  a  given  place, 
has  been  held  to  constitute  insurance  as^ainst 
its  destruction  whi le  abroad.  Especially  has 
this  doctrine  been  applied  to  livery  stock, 
farmers'  propertv,  and  in  one  instance  to  a 
lady's  dolman  while  in  the  hands  of  a  furrier 
for  repair.  See  Mav,  Ins.  §§  iOXa-iOle; 
Benton  v.  Farmers*  ifut.  F.  In$,  Co.  (Mich. ) 
26  L.  R.  A.  241,  and  note.  There  is  no 
necessarv  conflict  between  such  provisions, 
and,  had  this  clause  providing  for  navigation 
been  printed  upon  the  rider,  no  dispute  could 
arise  over  it. 

This  brings  us  to  the  consideration  of  the 
first  provision.  It  is  urged  that  it  would 
liave  been  easy  for  the  ituderwriter  to  limit 
tlie  insurance  upon  the  Burlington  while  laid 
up  and  moored,  etc.,  and  that  the  omission 
of  the  word  **  while**  indicates  the  intention 
to  limit  her  to  that  place  during  the  period 
of  insurance,  an  inference  which  is  said  to  be 
intensified  by  the  third  provision,  as  to  mov- 
ing from  dock  to  dock.  On  the  other  hand, 
plaintiff  suggests  that  the  place  of  moving 
was  descriptive  merely.  The  trouble  with 
the  defendant's  claim  about  this  is  that  it 
nullifies  the  provision  regarding  navigation, 
which  we  have  shown  is  not  inconsistent  with 
the  standard  policy.  It  seems  to  us  that  the 
language  mav  not  only  be  reconciled  with  the 
plaintiff's  claim,  but  that  the  words  had  a 
meaning  and  purpose  consistent   with   the 


navigation  clause.     If  It  be  concedi*d  that  tb» 
general  terms  of   the  standard   fire   policy- 
apply,  these  two  riders  become  necessary,  or, 
if  not  indispensable,  at  least  useful  to  set  at 
rest  possible  q uestions  that  might  arise.    The 
evidence  shows  that  the  underwriter  did  not 
care  to  take  this  risk.     It  was  represented  to- 
him  that  she  was  in  a  safe  place,  properly 
moored  in  Bay  City  harbor,  and  the  rider 
stated  that  she  was  there.    Under  the  standard 
policy  alone,  this  would  have  been  nothing 
unusual,  nor  does  it  seem  to  us  any  more  sc 
under  the  clause  quoted  from  the  marine  pol- 
icy, which  requires  the  vessel  to  be  laia  up> 
and  moored  satisfactorily  to  the  underwriter, 
if  it  was  desired  to  indicate  a  place  of  moor- 
ing.    Again,  under  the  marine  policy  clause, 
there  is  nothing  to  indicate  that  the  vessel 
might  move  from  dock  to  dock  previous  to 
the  1st  of  April,  and,  if  the  plaintiff  desired 
to  unload  after  obtaining  the  policy  or  load 
in  the  spring  before  April  1st,  it  was  prudent 
to  have  the  clause  inserted.     We  have  little 
doubt  that  it  was  inserted  at  his  instance, 
and  it  was  as  consistent  with  an  intention  to 
start  upon  a  voyage  April  Ist  under  the  clause 
in  the  marine  policy  as  May  1st  upon  the  de- 
fendant's theory.    The  provision  as  to  repaim 
was  made  necessary  by  reason  of  the  provision 
relating  to  repairs  in  the  standard  fwlicy. 
There  is  evidence  tending  to  show  that,  under 
a  strictly  marine  policy,  repairs,  etc.,  might 
be  made  during  the  winter,  but  the  standard 
policy  provides  that  the  same  shall  become 
void  if  mechanics  are  employed  in  building, 
altering,  or  repairing  for  more  than  fifteen 
days.    This  provision  is  done  away  with  by 
the  rider. 

This  leaves  only  the  telegram  from  the 
plaintiff  to  be  discussed  upon  this  branch  of 
the  case.  After  the  fire  the  plaintiff  fur- 
nished proofs  of  loss,  and  the  underwriter's 
agent  wrote  as  follows,  tiz.: 

*'  We  have  no  insurance  on  steamer  Burling. 


the  clause  which  the  Insurance  ngeut  would  have 
affixed  to  the  poHoy,  had  be  completed  it  as  he  In- 
tended, was  a  printed  clause  applicable  tea  loss  by 
lire,  and  not  a  loss  by  cyclone,  and  further,  it  not 
beinff  shown  that  there  was  any  usage  or  custom 
upon  the  question,  that  the  words  *^ subject  to  oo- 
iosurance  clause  "  had  no  definite  meaninip  in  them- 
selves, but  referred  to  some  particular  clause  which 
the  oompany*s  agent  intended  to  aflBz.  The  court 
therefore  held  that  the  court  below  committed  no 
error  in  stating  to  the  Jury  that  if  the  above  clause 
bad  k)een  attached  which  the  insurance  agent  tes- 
tified bad  been  omitted,  it  was  one  which  was  ap- 
plicable only  to  a  loss  by  fire,  and  would  not  have 
affected  the  loss  in  that  case,  which  was  by  cyclone; 
and  further,  that  there  was  no  error  In  instructinir 
the  jury  that  the  contract,  being  of  a  doubtful 
meaning,  was  to  be  construed  most  strongly  against 
the  insurer. 

In  Kenyon  v.  Burthen,  1  Bougl.  12,  note  (1778),  It 
was  held  that  though  a  written  paper  was  wrapt  up 
in  the  policy  when  it  was  brought  to  the  under- 
writers to  subscribe,  and  shown  to  them  at  that 
time,  or  even  tbougb  it  was  wafered  to  the  policy  at 
the  time  of  subscribing,  yet  it  was  not  in  either 
case  a  warranty  or  to  be  considered  as  a  part  of  the 
policy  Itself,  but  only  as  a  representation. 

So,  where  it  was  sought  to  prove  that  a  written 
memorandum  inclosed  with  the  policy  was  always 
oonsldered  as  a  part  thereof,  the  court  found  that 

SO  L.  R.  A. 


it  was  a  mere  question  of  law,  and  refused  to  hear 
evidence  in  support  of  the  theory,  and  held  ttmt 
such  a  paper  did  not  become  a  strict  warranty  by- 
being  folded  up  in  the  policy.  Pawaon  v.  Bwer.  I 
Dougl.  18,  note  (1778). 

And  in  Bize  v.  Fletcher,  1  Dougl.  181,  note  (1778L 
where  it  appeared  that  at  the  time  the  insurers  un* 
derwrote  the  policy  a  slip  was  wafered  to  it,  wtaicb 
described  the  state  of  the  ship  and  also  mve  par- 
ticulars of  the  intended  voyage,  which  particuJai» 
had  not  been  complied  with.  It  was  held  that  tfaia 
was  only  a  representation,  and  the  jury  were  di- 
rected, if  they  thought  there  was  not  any  fraud  in- 
tended, and  that  the  variance  between  the  intended 
voyage  described  in  the  slip  and  the  actual  voyage 
did  not  tend  to  increase  the  risk,  to  find  for  tb^ 
plaintill. 

In  Gadechens  v.  Thornton,  8  El.  ft  Bl.  888  0864),  In- 
surance was  procured  upon  premises  in  Gallfomia 
described  in  the  policy  as  **  brick  buildinjr  used  as  a 
dwelling  house  and  store  (described  in  the  paper  at- 
tached to  this  policy)'*  such  paper  being  a  minute* 
description  purporting  to  be  a  certificate,  the  de- 
scription being  accurate,  up  to  a  given  date,  after 
which  the  premises  were  altered.  The  alteration 
of  the  premises  was  not  known  to  the  oompany 
when  the  policy  was  signed,  and  later  the  premises 
were  destroyed  by  fl  re.  It  was  held  the  description 
in  the  policy  amounted  to  a  warranty  and  pnv 
eluded  the  plaintiff  from  reooverj.  &  W. 
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ton  burned  tn  Detroit  river.  See  Toar  pol- 
icy, which  iDBures  BurliDgton  while  laid  up 
and  safely  moored  in  harbor  of  Bay  City, 
Mich." 

To  this  the  plaintiff  replied  by  telegram 
as  follows: 

**  Burlington  was  moored  safely  at  dock 
when  you  wrote  insurance,  but  you  save  per- 
mission to  fit  out  in  the  spring,  aud  to  move 
from  dock  to  dock  for  the  purpose  of  loading 
and  unloading  cargo.  Look  at  your  con- 
tract." 

It  is  argued  from  this  correspondence  that 
the  plaintiff  sought  to  maintain  that  he 
was  within  the  contract,  and  that  the  vessel 
bad  the  right  to  go  from  Bay  City  to  Cleve- 
land to  load  and  unload  cargo,  thereby  im- 
plying tbat  he  recognized  the  fact  that  she 
fiad  not  the  right  to^navigate,  unless  under 
that  provision.  This  liinguage  justifies  both 
of  these  inferences,  but  this  alone  is  not  In 
our  opinion  su£Scient  to  change  the  construc- 
tion to  be  given  the  policy.  We  are  there- 
fore satisfied  that  each  of  the  provisions  in 
the  rider  had  a  specific  purpose,  and  that  such 
purposes  were  entirely  consistent  with  the 
express  provision  in  tke  marine  policy,  pro- 
Tiaing  for  navigation  after  April  1st,  and 
therefore  that  the  policy  covered  the  vessel  at 
the  time  of  the  fire.  We  have,  then,  a  fire 
rii^  sim*i)ly,  under  the  standard  policy,  upon 
a  vessel  in  Detroit  river. 

Counsel  for  the  defendant  assert  that  there 
was  not  sufl3cient  proof  to  enable  the  court  to 
determine  the  question  of  damages.  The 
following  provision  is  relied  on,  vu, :  ** This 
company  shall  not  be  liable  beyond  the  actual 
cash  value  of  the  property  at  the  time  any 
loss  or  damage  occurs,  and  the  loss  or  dam- 
age shall  be  ascertained  or  estimated  aocord- 
iuK  to  said  actual  cash  value,  with  proper 
deduction  for  depreciation,  however  caused, 
and  shall  in  no  event  exceed  what  it  would 
then  coat  the  insured  to  repair  or  replace  the 
same  with  material  of  like  kind  and  quality.  * 
It  is  contended  that,  as  the  assured  would  not 
be  entitled  to  recover  more  than  the  cost  of 
repairing  or  replacing  the  property  damaged 
with  material  of  like  kind  and  quality,  it 
was  incumbent  upon  the  plaintiff  to  prove 
what  that  cost  would  be.  The  plaintiff's 
witnesses  testified  regarding  the  fire,  but  no 
one  seems  to  have  b^n  able  to  give  an  esti- 
mate of  the  extent  of  the  burning,  except  in 
a  general  way.  They  testify  that  the  cabin 
burned,  and  the  deck  was  burned  through,  but 
don't  know  how  much  the  hold  was  injured. 
She  was  laden  with  lumber,  and  there  was 
no  means  of  telling  accurately.  When  she 
sunk,  she  was  thought  to  have  broken  in 
two,  and  although  a  diver  examined  her  he 
was  unable  to  tell  definitely  the  extent  of  the 
injury.  We  think  there  was  evidence  to  be 
consiaered  upon  this  subject,  and  that  a 
plaintiff  cannot  be  required  to  make  a  minute 
examination  during  a  conflagration,  or  to  go 
to  the  bottom  of  the  lake  or  sea  to  estimate 
the  cost  of  repair  of  a  vessel  which  sunk  be- 
fore she  was  entirely  consumed.  Defend- 
ant's claim,  if  the  law,  would  render  it  im- 
possible for  a  plaintiff  to  recover  upon  a 
purely  fire  policy,  where  the  vessel  sunk  be- 
yond the  reach  of  divers.    Even  in  shallow 
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water,  shipbuilding  and  diving  are  fre- 
quently separate  callings,  and  we  cannot  sup- 
pose it  practicable  to  always  find  a  diver 
qualifiea  to  estimate  the  repairs  required,  if 
he  would  be  able  to  ascertain  what  repairs 
should  be  necessary  when  at  the  bottom  of 
the  sea  or  lake.  >o  authorities  are  cited 
in  support  of  the  defendant's  claim,  and  we 
think  none  can  be  found  which  hold  to  so 
strict  a  rule  as  is  here  Invoked. 

The  court  found  that  **  the  vessel  was  prac- 
tical ly  destroyed,  so  much  so  as  to  be  a  total 
loss."  It  is  urged  that  "the  only  evidence 
in  the  case  which  can  in  any  degree  support 
a  finding  of  a  total  loss  was  the  testimony  of 
one  Quinn,  and  was  improperly  admitted, 
against  objection  and  exception."  Quinn 
was  the  diver.  He  spent  about  three  hours 
examining  the  vessel,  and,  as  it  happens, 
was  a  ship  carpenter  by  trade.  He  said  that 
he  examined  her  thoroughly  from  where  she 
started  to  bum.  After  describing  how  and 
where  she  was  burned,  he  said :  **  She  was 
in  pretty  bad  shape."  Then  followed  the 
question : 

Q.  From  your  experience  and  knowledge 
of  vessels,  and  your  personal  observation  of 
this  one,  to  what  extent  would  you  say  she 
was  injured  by  the  fire? 

A.  I  should  say  she  is  a  total  loss,  so  far 
as  any  use  in  rebuilding  is  concerned. 

He  said  she  could  be  raised,  but  might 
come  up  in  pieces,  and  the  job  might  per- 
haps be  done  for  $2,000.  He  did  not  know 
whether  she  was  in  shape  to  utilize  when 
raised,  but  apparently  thought  it  improb- 
able. He  could  not  estimate  the  cost  of  re- 
pair. After  cross-examination  he  was  asked 
the  following  question  upon  redirect : 

Q,  Is  it  your  judgment,  taking  into  con- 
sideration the  condition  in  which  you  found 
the  boat,  and  the  necessary  cost  of  raising 
her,  independent  of  the  cost  of  rebuild  or  re- 
pair, that  the  boat,  in  her  present  condition, 
is  a  total  loss? 

A.  Yes,  sir. 

This  was  the  answer  excepted  to.  The  ob- 
iection  was  that  the  witness  did  not  recard 
himself  competent  to  estimate  the  cost  of  re- 
pairs. As  will  be  seen,  the  cost  of  repairs 
was  eliminated  from  the  question  as  origi- 
nally asked.  We  think  that  the  court  waa 
not  in  error  in  permitting  the  witness  to  an- 
swer. 

Upon  the  general  question,  whether  there 
was  proof  that  the  loss  was  total,  we  think 
that  there  was  evidence  tending  to  show  it, 
and  it  follows  that  it  was  for  the  cirouii 
court  to  weigh,  and  we  cannot  review  it. 

We  discover  no  error  in  the  record,  and  V^ 
judgrMnt  ioiU  be  afflrmsd, 

McGrath,  Ch.  J. ,  and  Lon^  and  Mont- 
fl^merx*  JJ.,  concurred. 

€hr»Dtt  J.,  dissenting: 

I  cannot  concur  in  the  construction  placed 
by  my  brethren  upon  the  contract  of  insur- 
ance upon  which  the  plaintiff  seeks  to  re- 
cover. It  seems  to  me  entirely  clear  that  this 
was  a  contract  for  what  is  known  as  **  winter 
insurance,"  and  covered  the  property  insured 
only  when  the  boat  was  "laid  up  and  prop- 
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erW  moored  In  the  harbor  of  Bay  Cfty." 
This  oonstractioD  follows  from  the  further 
language  of  the  contract:  ** Permission  is 
hereby  ^iyen  to  do  painting,  and  to  make 
necessary  alterations  and  repairs,  and  to  fit 
oat  in  the  sprin/c.  and  to  move  from  dock  to 
dock  for  the  purpose  of  loading  and  unload- 
ing cargo. "  No  such  language  would  be  ap- 
propriate or  neoessary  to  coyer  a  boat  and  its 
contents  while  engaged  in  nayigation.  There 
could  haye  been  no  object  in  describing  the 
"steamer  Burlington  laid  up  and  properly 
moored  in  the  harbor  of  Bay  City, "  except  ft 
was  to  fix  the  locus  in  quo  during  the  life  of 
the  policy.  If  it  were  the  intention  to  insure 
the  boat  under  all  circumstances,  it  would 
only  haye  been  necessary  to  describe  the  prop- 
erty as  the  steamer  Burlington  and  its  con- 
tents.    That  the  plaintiff  so  understood  the 


contract  is  evident  from  his  telegram  to  the 
defendant : 

**  Burlington  was  moored  safely  at  dock 
when  you  wrote  insurance,  but  you  gaye  per- 
mission to  fit  out  in  spring,  and  to  move  from 
dock  to  dock  for  the  purpose  of  loading  and 
unloadinir  cargo.    Look  at  your  contract.* 

It  thus  appears  that  the  plaintiff  recognised 
the  contract  as  one  for  winter  insurance  only, 
and  sought  to  maintain  its  yalidity  by  in- 
terpreting the  permission  to  moye  from  dock 
to  dock  to  apply  to  the  boat  when  engaged 
in  nayigation.  I  do  not  think  that  courts 
should  place  a  construction  upon  a  contract 
different  from  that  which  the  parties  tbem- 
selyes  haye  placed  upon  it,  in  a  case  where 
it  is  susceptible  of  two  constructions. 

I  think  the  ludgment  should  be  reyersed, 
and  no  new  trial  ordered. 
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Gotlieb  8T0RZ  et  al.,  Plffs.  in  Sir., 

Lena  FINEELSTEIN  a  al,  Admrs.,  etc.,  of 
L.  M.  FinkeUtein,  Deceased. 
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*1.  No  aetion  esA  be  maintained  on  m 
oontrset  the  oonsideration  of  which  is  either 
wicked  io  itself  or  probibited  by  law. 

8.  Flalntur  smed  the  defbndaAt  tor  the 
pnrehase  price  of  beer,  to  wbloh  the  de- 
fendant, by  way  of  oounterclaim,  pleaded  pay- 
ment for  a  lioense  to  sell  beer,  which,  as  defendant 
alleffed,  plaintiff  bad  agreed  to  fumtab,  to  enable 
defendant  to  make  such  sales.    By  reply,  plain- 

:  tUf  alleged  a  custom,  in  aooordanoe  with  which 
a  retail  traiflc  in  beer  had  been  carried  on  hy  de- 
fendant under  and  by  virtue  of  a  lioense  held  by 
the  plaintiff,  which  trafllc,  in  legal  effect,  was  a 

'  Ylolation  of  the  statute  of  Nebraska  re^rulatlng 
traflBo  in  liquors.  He/d,  that,  for  the  purchase 
price  of  beer  sold  under  these  drcumstanoes, 

■  plaintiff  was  not  entitled  to  a  reooverr  acainst 

i  the  defendant. 

(December  7, 1896w) 

ERROR  to  the  District  Court  for  Douglas 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover  the 
contract  price  of  certain  beer  alleged  to  have 
been  sold  and  delivered  by  plaiutifu  to  defend- 
ant   Affirmed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Meurs,  Lake*  Hamilton,  4i  Maxwell* 
for  plaintiffs  in  error: 

In  order  to  avoid  a  contract  which  can  be 
legally  performed,  on  the  ground  that  there 
was  an  intention  to  perform  it  in  illegal  man- 
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NOTC— As  to  rlg-ht  to  recover  price  of  property 
•old  for  unlawful  use,  see  Graves  v.  Johnson  (Mass.) 
16  L.  B.  A.  884,  and  fiots. 
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ner,  it  is  necessary  to  show  that  there  was  the 
wicked  intention  to  break  the  law. 

Wa^gh  V.  MorrU,  L.  R  8  Q.  B.  208;  Addi- 
son,  Cootr.  Morgan's  ed.  402. 

While  the  intention  to  commit  a  crime,  or 
to  do  an  unlawful  act,  when  nothing  is  done 
to  carry  that  intention  into  effect,  is  not  a 
crime,  nor  in  any  way  punishable,  yet  the  rule 
contended  for  here  would  impose  a  severe  pen- 
alty or  forfeiture  upon  one  who  did  not  even 
participate  in  the  unlawful  design,  but  simply 
knew  of  it,  and  that,  too,  for  the  benefit  of  the 
only  party  who  entertained  the  wrongful  in- 
tect. 

KreisB  v.  Seliaman,  8  Barb.  441;  CMiM  t. 
Blantern,  1  Smith,  Lead.  Cas.  662. 

If  the  court  should  conclude  that  the  con- 
tract is  illegal,  it  being  one  that  can  be  per- 
formed in  a  lawful  manner,  and  nothing  having 
been  shown  to  have  been  done  under  it  in  vio- 
lation of  laWp  they  should  recover,  if  not  on 
the  contract,  on  a  quantum  toWn/t. 

Drake  v.  SUlbold,  81  Hun.  178;  Tyler  v.  Cnr- 
liOe,  79  Me.  210;  Jaqua  v.  Oolighti^,  2  W. 
Bl  1078;  Oreffg  v.  Loomie,  22  Neb.  174;  Im- 
hoffy.  House,  36  Neb.  29. 

Messrs.  Eastabrook  ft  Davie  and  C.  EL 
Clapp*  for  defendants  in  error: 

No  action  can  be  maintained  in  either  of 
these  cases:  (1)  if  the  contract  provides  that 
the  goods  sre  to  be  used  for  an  illegal  purpose; 
(2)  if,  in  addition  to  knowledge  on  the  part  of 
the  vendor  of  illegal  purpose  of  the  vendee, 
the  vendor  does  any  act,  however  slight,  to  aid, 
assist,  or  further  the  illegal  purpose. 

dpurgeon  v.  MeElu>ain.  6  Ohio,  443,  27  Am. 
Dec.  266:  Lighifoot  v.  Tenant,  1  Bos.  &  P. 
561;  IluhbeU  v.  Flint,  13  Gray,  277:  BuU  ▼. 
Ruggles,  66  N.  Y.  424;  Skiff  y,  Johnson,  57  N. 
H.  475;  Aiken  v.  BlaiseUU,  41  Vt.  655;  Kosfar 
V.  Thurston,  11  Cush.  822;  Booker  v.  De  Fa- 
los,  28  Ohio  St.  251:  Ruckman  v.  Bry/tn,  3 
Deoio,  848;  MeKinnell  v.  /2oM/;«>n,  3Hees.  A 
W.  484;  Masher  v.  Oriffin,  51  111.  181,  99  Am. 
Dec.  541;  Raymond  "9,  Leatitt,  46  Mich.  447, 
41  Am.  Rep.  170. 
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Stobz  t.  Fihuelstbdi. 
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This  action  was  brought  by  the  plaintiffs 
in  error,  a  partnership  firm,  engaged  in  the 
manufacture  of  beer,  to  recover  of  defendant 
the  sum  of  $707.06.  the  price  of  certain  beer 
alleged  to  have  been  furnished  bv  plain tilfs 
to  defendant  in  the  month  of  June,  1889. 
By  way  of  counterclaim  the  defendant  al" 
leged  that  the  beer  was  furnished  him  by 
plaintiffs  under  a  written  agreement  which 
required  that  the  plaintiffs  should  furnish 
the  license  necessary  under  the  laws  of  Ne- 
braska, that  plaintiffs  had  neglected  to  pro- 
vide this  license,  and  that,  in  consequence 
of  such  neglect,  the  defendant  had  been  re- 
quired to  pay  the  sum  of  $1,000  for  such  li- 
cense. By  reply,  the  plaintiffs  averred  that, 
if  the  defendant  had  taken  out  a  license,  it 
was  to  enable  him  to  sell  vinous  and  spirit- 
uous liquors,  and  not  to  enable  him  to  per- 
form his  contract  with  the  plaintiffs.  There 
was  also  in  the  reply  this  language :  **The 
plaintiffs  further  allege  that  there  is,  and  has 
been  since  long  before  September  1,  1888 
[the  date  of  a  written  contract  between  plain- 
tiffs and  defendant],  a  usage  and  custom  ex- 
isting and  prevailing  amon^  brewing  com- 
panies generally,  and  particularly  in  the 
state  of  Nebraska,  and  in  the  city  of  Omaha, 
for  each  of  said  brewing  companies  to  oper- 
ate, in  connection  with  its  brewery,  a  bot- 
tling department  for  the  purpose  of  bottling 
btfer  of  its  own  manufacture  exclusively; 
that,  under  said  usage  and  custom,  said  bot- 
tling  department  had  been  conducted  under 
the  liquor  license  issued  to  the  brewery,  and 
through  an  agent  who  receives  beer  from  the 
brewery,  at  a  fixed  price,  and  who  operates 
the  bottling  department  as  a  part  of  and  in 
tbe  interest  of  the  said  brewery ;  that  the  con- 
tract referred  to  in  the  defendant's  answer 
nvas  entered  into  by  the  plaintiffs  and  the 
said  defendant  with  knowledge  of  and  with 
reference  to  said  usage  and  custom ;  and  that 
said  usage  and  custom  thereby  became  and 
are  a  part  of  said  contract."  Upon  the  trial 
fiefenaant  admitted  that  he  owed  plaintiffs 
the  amount  claimed,  and  a  verdict  was  ac- 
cordingly returned.  Thereupon  defendant 
moved  for  a  dismissal  of  the  plaintiffs'  ac- 
tion, and  for  a  judgment  for  costs,  for  the 
reason  that  *'the  pleadings,  upon  their  face, 
sliow  that  the  sales  for  which  plaintiffs  sought 
to  recover  were  made  in  pursuance  of  an 
unlawful  contract  between  the  plaintiffs  and 
tbe  defendant,  and  for  the  further  reason  that 
tbe  contract  under  which  the  sales  were  made 
contemplated  the  resale  of  said  beer  by  the 
defendant,  with  the  intent  and  for  the  pur- 
pose, on  the  part  of  the  said  plaintiffs,  of 
enabling  the  defendant  to  resell  contrary  to 
law. "  This  motion  was  sustained,  and  judg- 
ment was  accordingly  rendered  against  the 
plaintiffs  for  costs. 

From  the  fact  that  the  plaintiffs  brought 
suit  for  the  price  of  the  beer  agreed  upon 
between  themselves  and  the  defendant,  it  is 
clear  that  the  defendant  was  not  a  mere  agent 
for  the  sale  of  the  plaintiffs*  beer.  The  peti- 
tion was  framed  upon  tbe  theory  that  plain- 
tiffs bad  sold  the  defendant  the  beer  for  which 
suit  was  brought,  though  the  use  of  the  word 
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sale*  or  any  eouivalent  term  was  avoided. 
It  is  equally  clear  that,  as  a  retail  vendor 
of  liquor,  the  defendant  was,  bv  section  S6, 
chap.  50,  Comp.  S^it.,  required  to  pay  a  li« 
cense  of  $1,000 ;  his  place  of  business  being, 
as  it  was.  In  the  city  of  Omaha.  By  the  re* 
ply  there  was  alleged  a  custom,  with  refer- 
ence to  which  the  parties  litigant  had  con- 
tracted, whereby  the  obligation  to  pay  the 
required  license  was  avoids,  which  arrange- 
ment was  clearly  in  violation  of  the  statute 
above  referred  to.  The  plaintiffs,  however, 
insist  that,  since  tbe  defendant  had  admitted 
that  he  had  obtained  the  beer  from  plaintiffs, 
and  was  owing  that  amount.  Judgment  should 
have  been  accordingly  renderea.  This  ad- 
mission did  not  amount  to  a  confession  of 
judgment,  neither  did  the  verdict  thereon 
returned,  restricted,  as  the  jury  was,  by  the 
instruction  of  the  court  that  the  counterclaim 
was  not  by  them  to  be  considered.  The 
question  whether  or  not  a  recovery  should  be 
had  by  one  of  the  two  parties  to  a  contract 
for  the  violation  of  a  statute  still  remained 
open  for  determination  by  the  court  upon  the 
pleadings.  Whether  or  not  this  question  was 
correctly  decided  by  the  court  is  the  only 
one  with  which  we  are  concerned.  The 
plaintiffs  have  cited  only  one  adjudcred  case 
which  is  directly  in  point,  and,  as  tlie  prin- 
ciple upon  which  that  case  proceeds  must  be 
far-reaching  in  its  effects,  the  extent  of  its 
recognition,  as  well  as  its  soundness,  will 
now  be  considered  at  some  length. 

The  case  referred  to  is  Manchester  d  L.  R. 
Go.  y.  Omcord  K  Co,  66  N.  H.  100.  9  L. 
R.  A.  689,  8  Inters.  Com.  Kep.  819,  in  which 
there  is  quoted  with  approval  the  follow- 
ing language,  found  in  2  Morawetz,  Priv. 
Corp.  g  721:  *'If  an  agreement  is  legally 
void  and  unenforceable  by  reason  of  some 
statutory  or  common -law  prohibition,  either 
party  to  the  agreement  who  has  received  any- 
thing from  the  other  party  and  has  failed  to 
perform  the  agreement  on  his  part  must  aa- 
count  to  the  latter  for  what  has  been  so 
received.  Under  these  circumstances,  the 
courts  will  grant  relief  irrespective  of  the 
invalid  agreement  unless  it  involves  some 
positive  immorality,  or  there  are  other  rea- 
sons of  public  policy  why  the  courts  should 
refuse  to  grant  any  relief  in  the  case.  .  .  . 
These  doctrines  have  been  applied  repeatedly 
in  suits  arising  out  of  contracts  entered  into 
by  corporations  although  prohibited  by  stat- 
ute or  by  the  common  law ;  and  although  the 
contracts  were  held  illegal  and  unenforceable 
in  these  cases,  a  recovery  was  allowed  to  the 
extent  of  the  consideration  received. "  A  re- 
view of  the  authorities  cited  in  support  of 
these  propositions  does  not  tend  to  establish 
the  doctrine  announced.  It  was  held,  in 
WhiU  V.  Franklin  Bank,  22  Pick.  181,  that 
a  suit  could  be  maintained  upon  an  entry  in 
a  deposit  book  made  bv  the  defendant's  cash- 
ier, by  which,  in  effect,  the  bank  became 
bound  to  pay  at  a  future  time  the  amount  of 

Silaintiff's  deposit,  because  tbe  statute  of 
Massachusetts  prohibited  banks  from  assum- 
ing such  liability.  In  the  opinion  we  find 
the  following  language:  "The  second  ob- 
jection, and  that  on  which  the  defendant's 
counsel  principally  rely,  proceeds  on  the  ad- 
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mlisloii  that  the  contract  Ib  Illegal ;  and  they 
insist  that  where  money  has  been  paid  by  one 
of  two  parties  to  the  other,  on  an  Illegal  con- 
tract, both  being  parti^eps  enmini9,  no  ac- 
tion can  be  maintained  to  recover  it  back. 
The  rule  of  law  is  laid  down  by  Lord  Eenvon 
in  HowMm  t.  Hancock,  8  T.  K.  577,  ana  in 
other  cases.  This  rule  may  be  correctly 
stated  in  respect  to  contracts  inTolviug  any 
moral  turpitude,  but  when  the  contract  is 
merely  malum  prohibitum^  the  rule  must  be 
taken  with  some  qualifications  and  excep- 
tions, without  which  it  cannot  be  reconciled 
with  many  decided  cases.  The  rule  as  stated 
by  Corny ns,  in  his  treatise  on  Contracts,  will 
reconcile  most  of  the  cases  which  are  ap- 
parently conflicting :  '  When  money  has  been 
paid  UDon  an  illegal  contract,  it  is  a  gen- 
eral rule  that,  if  the  contract  be  executed, 
and  both  parties  are  in  pari  delicto^  neither 
of  them  can  recover  from  the  other  the  money 
so  paid  ;  but  if  the  contract  continues  execu- 
tory, and  the  party  paving  the  money  be  de- 
sirous of  rescinding  It,  he  may  do  so,  and 
recover  back  his  deposit  by  action  of  indeb- 
itatui  €U9fimpint  for  money  had  and  received. 
And  tills  distinction  is  taken  in  the  books, 
namely,  where  the  action  is  in  affirmance  of 
an  illegal  contract,  the  object  of  which  is  to 
enforce  the  performance  of  an  engagement 
prohibited  by  law,  clearly  such  an  action 
can  in  no  case  be  maintained ;  but  where  the 
action  proceeds  in  disaffirmance  of  such  a 
contract,  and.  instead  of  endeavoring  to  en- 
force it,  presumes  it  to  be  void  and  seeks  to 
grevent  the  defendant  from  retaining  the 
eneflt  which  he  derived  from  an  unlawful 
act,  there  it  is  consonant  to  the  spirit  and 
policy  of  the  law  that  the  plaintiff  should 
recover.  *  2  Comyns,  Contr.  109. "  The  in- 
hibition  of  the  statute  was  with  reference  to 
the  incurring  by  the  bank  of  an  indebtedness 
ayable  at  a  future  day  certain.  The  entry 
n  the  deposit  book  was  as  follows : 


r, 


Dr.  Franklin  Bank  Cr. 

In  account  with  B.  F.  White, 
1887.  Feb.  10th.  to  cash  deposited.  $2,000.  . 
The  above  deposit  to  remain  until  the  10th ! 
day  of  August. 

E.  F.  Bunnell,  Cashier. 

This  entry  was  held  to  be  within  the  in- 
hibition of  the  statute.  The  party  forbidden 
was  the  one  which  violated  tlie  provisions  of 
the  statute.  The  depositor  was  by  no  means 
in  pari  delicto.  Therefore,  he  was  held  en- 
titled to  recover  the  amount  of  his  deposit. 
This  distinction  in  principle  was  recognized 
in  8ach6tU  Harbor  Bank  v.  Codd,  18  N.  Y. 
240,  and  the  liability  of  the  defendant  was 
accordingly  adjudged  to  exist. 

The  action  in  Dill  v.  Wareham.  7  Met.  488, 
was  to  recover  back  the  sum  of  $500.  paid  by 
the  plaintiff  to  the  town  of  Warebam  for  the 
privilege  of  taking  oysters  within  the  limits. 
The  power  of  the  town  to  grant  the  privilege 
was  denied  by  the  statute,  and,  upon  the  re- 
fusal of  the  town  to  allow  the  privilege  paid 
for,  the  suit  was  brought,  as  indicated. 
Chief  Justice  Shaw,  in  delivering  the  opin- 
ion of  the  court,  said:     *'In  regard  to  the 
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sum  of  $500,  as  it  appears  that  it  was  received 
by  the  treasurer  and  went  to  the  use  of  tho 
town,  and  was  so  received  in  advance,  upon 
a  consideration  which  has  failed,  it  most  be 
regarded  as  monejr  had  and  received  by  the 
town  to  the  plaintiff's  use ;  and  therefore  the 
action  for  that  sum  will  lie."  In  Epiwofpal 
CharitabU  8oe.  v.  Epinopal  Church.  1  Pick. 
872,  a  note  had  been  ffiven  by  the  rector  and 
wardens  of  the  church,  upon  request  of  the 
church  society,  which  money  had  been  not 
only  borrowed  for,  but  had  been  used  by,  the 
church  society,  and  it  was  held  that  such 
socieU^  was  bound  to  pay  the  amount  so  bor- 
rowed, even  though  there  existed  no  direct 
legal  authority  in  the  rector  and  wardens  to 
bind  the  church.  As  will  be  seen  by  the  ti- 
tle of  this  case,  it  was  an  action  by  the  lender 
of  the  money  to  recover  the  amount  loaned. 
Hence,  the  principle  laid  down  by  Mr.  Mor- 
awetz,  even  if  abstractly  correct,  was  not  ap- 
plicable, as  it  might  have  been  if  the  rector 
and  wardens,  after  having  paid  the  note,  had 
sued  the  church  society  to  recover  the  amount 
so  paid.  The  syllabus  in  Wliitney  v.  /Vajr, 
24  Ark.  22,  begins  with  the  statement :  "  The 
state  issued  bonds  for  the  use  of  the  Real  £it- 
tate  Bank,  the  bonds  being  prohibited  by  law 
from  beinff  sold  for  less  than  the  par  value 
thereof.  **  jBut  this  proposition  cuts  no  spe- 
cial figure*  in  the  case ;  for.  these  bonds  hav- 
ing been  pledged  as  security  for  a  loan,  the 
sole  questions  determined  were  as  to  the 
rights  and  liabilities  of  the  original  pledgee 
and  his  assignee  of  the  pledge,  and  of  as- 
signee of  such  assignee,  among  themaelves. 
as  to  the  respective  loans  on  the  property 
pledged.  The  court  held  that  the  bonds  mu^ 
be  returned  to  thtforiginal  pledgeorupon  pay- 
ment of  the  amount  to  secure  whicn,  origi- 
nally, such  pledge  was  made,  notwithstami- 
ing  the  fact  that,  by  subsequent  pledges  of 
the  bonds,  a  loan  of  a  larger  sum  had  be» 
effected.  The  recovery  of  judgment  in  Pkil- 
adelphia  Loan  Oo.  v.  Towner,  13  Conn.  249, 
was  for  an  amount  loaned  in  Pennsylvania. 
It  was  held,  in  this  case,  that  the  laws  of 
Pennsylvania  should  govern,  and  that,  as  the 
charter  of  plaintiff  had  provided  that  **  noth- 
ing therein  contained  should  be  construed  to 
authorize  the  company  to  discount  notes.* 
the  loan  of  money  upon  which  the  interest 
was  reserved  in  advance  constituted  a  dis- 
count, and  that  therefore  no  recovery  could 
be  had  upon  the  note.  The  right  of  the  loan 
company  to  recover  judgment  upon  another 
theory,  which  was  recognized  by  the  supreme 
court  of  errors  of  Connecticut,  is  thus  fairly 
stated  in  one  paragraph  of  the  syllabus: 
**  Where  a  corporation,  having  power  to  sua 
and  be  sued,  and  to  loan  money  under  cer- 
tain restrictions,  made  a  loan,  and  aftcrwaid« 
took  a  note  as  securitv,  in  contravention  of 
the  provisions  of  its  charter,  it  was  held,  in 
a  suit  on  such  note  with  the  money  counts, 
that,  at  though  there  could  be  no  recovery  on 
the  note,  the  money  loaned,  with  the  legal 
interest,  mieht  be  recovered  on  the  money 
counts."  This  principle  was  the  only  one 
involved  in  Vanatta  v.  State  Bank  of  Ohio, 
9  Ohio  St.  27.  In  FouUce  v.  San  Diego  4  6. 
S.  P.  R.  Oo.  51  Cal.  865,  the  opinion  was 
very  brief,  and  was  correctly  summarized  ia 
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-this  lao^flge  of  the  sjllabns:    "The  pro- 

▼ision  in  the  act  conceruing  railroad  corpora- 

tioDB,  that  'no  contract  shall  be  binding  on 

*tbe  company  unless  made  in  writing,*  refers 

«Dly  to  contracts  wholly  executory ;  but  the 

4iction  against  the  corporation  on  such  verbal 

executory  contract  must  be  brought  upon  an 

implied  promise,  and  the  recovery  must  be 

limited  to  the  value  of  the  benefit  received 

by  the  corporation." 

The  lease  of  a  certain  part  of  a  line  of  rail - 
Toad  was  not  authorized  bv  the  stockhold- 
ers of  the  company  by  which  said  line  was 
owned,  as  required  by  statute,  and  said  lease 
was  therefore  held  void.  Inasmuch  as  the 
transaction  was  not  tainted  with  any  im- 
morality, a  recovery  of  just  compensation  for 
the  use  of  the  road  was  allowed  without  ref- 
erence to  the  unauthorized  lease.  FarmerB* 
Loan  db  T,  Co,  v.  8t,  Joseph  d  D.  G.  B,  Go. 
1  McCrary,  247.  2  Fed.  Rep.  117.  In  Modi- 
*on  Ave,  Bapti$t  Chureh  v.  Baptut  Ghurch^ 
73  14.  T.  82,  there  had  been  an  attempted 
%iuion  of  the  two  church  societies,  under  an 
sKi'Minent  that  one  should  be  merged  in  the 
4>ther,  which  should  be  bound  for  and  pay 
the  debts  of  both.  This  was  uUra  tiru^  but, 
while  the  arrangement  existed,  and  was  sup- 
posed by  all  parties  to  be  binding,  debts 
"Were  paid  by  the  church  supposed  to  be  the 
«iole  survivor  for  the  church  supposed  to  have 
been  merged  in  it.  The  court  of  appeals  held 
that,  for  money  so  paid,  the  church  whose 
•debt  had  been  thus  paid  was  liable.  In  T^acy 
y.  Talmage,  14  N.  Y.  162,  67  Am.  Dec.  182, 
it  was  held  that,  although  the  vendor  was  a 
party  to  the  illegal  contract,  he  was  not  in 
^ri'delietOt  within  the  rule  which  forbids 
the  court  to  grant  one  party  to  an  illegal  con- 
tract or  transaction  relief  against  the  other, 
and  that,  where  parties  to  a  contract  or  trans- 
action, not  malum  in  $e,  but  prohibited  by  a 
-statute,  are  not  equally  guilty,  courts  may 
afford  relief  to  the  less  guilty  party.  In 
United  States  Exp,  Go,  v.  Lucae,  86  Ind.  861, 
U  was  held  that  an  agent  who  had  received 
money  for  which  the  company  was  liable 
could  not,  as  a  defense  to  an  action  of  the 
^company,  his  principal,  set  up  that  his  said 
principal  had  failed  to  file  in  the  proper  re- 
corder's office  a  statement  of  the  capital  em- 
ployed in  its  business,  as  required  by  stat- 
nite. 

From  this  review  of  the  principal  authori- 
ties cited  to  sustain  the  rules  quoted  from  2 
JMorawetz,  Priv.  Corp.  §  721,  it  is  shown  to 
lye  extremely  probable  that  no  court,  except 
«uch,  perhaps,  as  may  have  been  misled  by 
fais  statements,  has  ever  enforced  the  afore- 
said principle,  laid  down  bv  Mr.  Morawetz, 
^that,  if  an  a^rreement  is  legally  void  and 
unenforceable  by  reason  of  some  statutory  or 
•common- law  prohibition,  either  party  to  the 
agreement  who  has  received  anything  from 
the  other  party  and  has  failed  to  perform  the 
agreement  on  his  part  must  account  to  the  lat- 
ter for  what  has  been  so  received. **  Equally 
^vithout  Judicial  sanction  is  his  next  propo- 
sition, that,  **  under  these  circumstances,  the 
courts  will  grant  relief  irrespective  of  the 
invalid  agreement,  unless  it  involves  some 
positive  immorality,  or  there  are  other  rea- 
aons  of  public  policy  why  the  courts  should 


refuse  to  grant  any  relief  in  the  case.*  Tho 
correct  rule  was  quoted  from  the  lanpruage 
of  Lord  Mansfield,  in  Sdman  v.  Johnson,  1 
Cowp.  848,  by  Eyre,  Ch.  J. ,  in  TAghifoot  v. 
Tenant,  1  Bos.  &"P,  551.  This  language  is 
as  follows:  *'The  objection  that  a  contract 
is  immoral  or  illegal  sounds  at  all  times  very 
ill  in  the  mouth  of  a  defendant.  It  is  not 
for  his  sake,  however,  that  the  objection  is 
ever  allowed ;  but  it  is  founded  in  general 
principles  of  policy,  which  the  defendant 
has  the  advantage  of,  contrary  to  the  real 
justice  as  between  him  and  the  plaintiff, « 
by  accident,  if  I  may  so  say.  The  principle 
of  public  policy  is  this,  ex  dolo  malo  non 
oritur  actio,  iSto  court  will  lend  its  aid  to 
a  man  who  founds  his  cause  of  action  upon 
an  immoral  or  an  illegal  act.  If,  from  the 
plaintiffs  own  stating,  or  otherwise,  the  cause 
of  action  appears  to  arise  ex  turpi  causa,  or 
the  transgi^ion  of  a  positive  law  of  this 
country,  there  the  court  says,  he  has  no  right 
to  be  assisted."  After  this  introduction  Lord 
Mansfield  stated  the  question  to  be  **  whether 
the  plaintiff's  demand  is  founded  upon  the 
ground  of  any  immoral  act  or  contract ;  or 
upon  the  ground  of  his  being  guilty  of  any- 
thing which  is  prohibited  by  a  positive  law 
of  this  country. "  These  clearly  stated  princi- 
ples were  recognized  and  enforced  in  Qpurgeon 
V.  McSHuHiin,  6  Ohio,  442,  27  Am.  Dec.  266; 
Banehor  v.  Mansel^  47  Me.  58;  Hubbell  v. 
Flint,  18  Gray,  277 :  HvU  v.  Buggies,  56  N. 
T.  424 ;  Skiff  v.  Johnson,  57  N.  H.  475 ;  Aiken 
v.  BlaisdeU,  41  Vt.  655 ;  Foster  v.  Thurston, 
11  Gush.  822 ;  Booker  v.  De  Polos,  28  Ohio 
St.  251 ;  Buckman  v.  Bryan,  8  Denio,  840 ; 
McKinneU  v.  BoHnson,  8  Mees.  &  W.  484; 
Mosher  v.  Oriffin,  51  111.  184,  99  Am.  Dec. 
541 ;  Baymond  v.  Leatitt,  46  Mich.  447.  41 
Am.  Rep.  170.  In  Wilde  v.  Wilde,  87  Neb. 
891,  an  action  for  divorce,  the  rule  was  ap- 
plied that  the  courts  will  refuse  to  enforce 
contracts  which  are  manifestly  contrary  to 
public  policy  or  sound  morals.  The  follow* 
ing  language  isquoted  from  Luce  v.  Foster, 
42 Neb.  818 :  "When  any  portion  of  the  con- 
sideration is  illegal  the  promise  cannot  be 
enforced  unless  there  are  several  promises, 
and  that  which  relates  to  the  bad  considera- 
tion can  be  distinguished  and  separated  from 
the  others.  In  other  cases  the  promise  is  un- 
enforceable. All  the  text- writers  so  state  the 
rule.  See,  for  instance,  Wharton,  Coutr.  839 ; 
Anson,  Contr.  191 ;  Pollock,  Contr.  888.  The 
rule  is  so  well  settled  that  a  reference  to  the 
adjudications  is  unnecessary." 

The  first  paragraph  of  the  syllabus  of  Oould 
y.  Kendall,  15  Neb.  549,  is  as  follows :  ''No 
court  of  law  or  equity  will  lend  its  assistance 
in  any  way  towards  carrying  out  an  illegal 
contract,  therefore  such  a  contract  cannot  be 
enforced  by  one  partv  against  the  other,  ei- 
ther directly,  by  aRkinff  the  court  to  carry  it 
into  effect,  or  indirectly,  by  claiming  dam- 
ages or  compensation  for  a  breach  of  it. "  In 
the  body  of  the  opinion  of  the  case  last  cited 
there  is  an  analysis  of  the  case  of  Brooks  v. 
Martin,  69  U.  8.  2  Wall.  70,  17  L.  ed.  782, 
which,  by  the  supreme  court  of  New  Hamp- 
shire, in  Manchester  db  L,  B,  Go,  v.  Concord 
B,  Co,,  supra,  was  cited  as  a  leading  case 
in  support  of  the  erroneous  doctrine  stated 
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In  tectlon  731  of  Morawetz  on  Private  Oor- 
porationB.  By  this  analvBis  it  was  clearly 
shown  by  Judge  Cobb  that  in  the  case  of 
Brooki  t.  MarUn  a  recovery  was  sanctioned, 
chieflv  because,  between  the  parties  litigant, 
there  bad  existed  a  partnership,  and  the  prop- 
erty of  the  partership  had  been  the  product 
of  the  money  furnished  by  the  party  who 
had  brought  the  suit.  The  discussion  of  this 
proposition  may  be  fittingly  closed  bv  quot* 
ing  from  the  above-mentioned  opinion,  de- 
livered by  Jadffe  Cobb,  his  quotation  from 
the  language  of  Chief  Justice  Marshall,  in 
Amutnmg  ▼.  ToUr,  24  U.  S.  11  Wheat.  268, 


6  L.  ed.  471,  as  follows:  ^Qnesttona  npoft 
illegal  contracts  have  arisen  very  often,  bol^ 
in  England  and  in  this  country ;  and  no  princi- 
ple is  better  settled  than  that  no  action  can  \» 
maintained  on  a  contract  the  consideration  of 
which  is  either  wicked  in  itself  or  prohibited 
by  law. "  No  argument  is  necessary  to  il« 
lustrate  the  applicabilil^  of  tiie  rule  Just 
quoted  to  the  facts  of  this  case. 

Ths  judgmefU  of  the  DUtriet  OouH  u  af- 
firmed. 

Irrine,  C,  did  not  take  part  in  the  de- 
termination of  this  case. 


LOUISIANA  SUPREME  COURT. 


Be  John  D.  BELTON 

(47  La.  Ann.  VSIU 

*1.  Thonirb  the  Shftres  of  a  eorpora- 
tion*  alter  its  cre»tion«  majr  be  held 
by  a  leas  number  of  shareholders  than  that 
which  the  law  would  have  required  as  a  condi- 
tion precedent  to  the  organization  of  the  same 
corporation,  the  oorporation  contlnaes  to  exist. 

£•  Neither  the  want  of  offleers  by  rea- 
son of  failure  to  elect  or  by  death*  nor 

the  burning  of  the  mill  which  it  was  the  objeot 
of  a  oorporation  to  carry  on,  will,  of  itself,  work 
a  dissolution  of  the  corporation. 

8.  The  oonneetion  of  an  officer  of.  a 
corporation  ^^th  it  is  one  of  personal  trust, 
and  terminates  at  his  death.  The  property  of 
the  corporation  whloh  be  bad  in  his  posBessioo 
or  custody  as  such  officer  does  not  pass,  at  his 
death.  Into  the  possession  of  and  under  the  con- 
trol and  administration  of  his  administrator.  The 
stockholders  have  the  right  to  insist  that  cor- 
porate property  should  be  placed  in  the  bands 
and  under  the  control  of  corporate  agencies. 

4.  Wherot  the  neceaaary  officea  of  a  oor- 
poration having  all  become  vacated 

by  the  centering  of  its  stock  in  the  hands  of  two 
owners  and  the  death  of  the  owner  of  the  ma- 
jority of  the  stock,  who,  at  the  time  of  his  death, 
held  the  principal  office  of  the  company,  the  ad- 
mloistrator  of  this  stockholder  as  such  takes 
possession  of  all  the  corporate  property,  and 
takes  no  step  looking  to  a  replacement  of  offi- 
cers, the  remaining  stockholder  has  the  right  to 
take  Judicial  action  looking  to  the  appointment 
of  a  receiver  by  the  court.  If  upon  the  trial  of 
a  demand  for  such  an  appointment  it  should  be 
shown  that  corporate  officers  could  not  be  re- 
placed through  corporate  agenoies,  either  by  rea- 
son of  the  unwillingness  or  inability  of  the  stock- 
holders to  do  so,  the  court  would  be  authorized 
itself  to  appoint  a  receiver.  It  would  not  follow 
that  a  third  person  should  be  selected  as  such  re- 
ceiver, nor  that  the  representatives  of  the  de- 
ceased stockholder  would  be  deprived  of  the 
legitimate  influence  which  they  should  have  in 
the  selection  as  holders  of  stock. 

•Headnotes  by  Nioholls,  Gh.  J. 

N0T&— As  to  sole  ownership  of  stock  of  corpora- 
tion, see  also  Louisville  Bkg.  Go*  v.  Eisenman  (Ky.) 
19  L.  R.  A.  68i 
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APPEAL  by  petitioner  f Fom  a  Judement of 
the  Civil  District  Court  for  the  Parish  of 
Orleans  in  favor  of  defendant  in  a  proceediDg- 
to  obtain  the  appointment  of  a  receiyer  of  the 
Edna  Rice  Mill  Company.    BevermL 

The  facts  sre  stated  in  the  opinion. 

Mfstrs.  Fenner*  Henderson*  A  Fenner- 
for  appellant. 

i/f .  Henry  Denis*  for  appellee: 

The  principal  grounds  upon  which  ooarts  of 
equity  grant  their  eztraordinsiy  aid  by  the  ap> 
poinlment  of  receivers  pendente  lite  are  that 
the  person  seelLing  the  relief  has  shown  st 
least  a  probable  interest  in  the  property,  sod 
that  there  is  danger  of  its  being  lost  unless  a. 
receiver  is  allowra,  the  element  of  danger  be- 
ing an  important  consideration  in  the  case. 
And  a  remote  or  past  danger  will  not  suffice 
as  a  ground  for  the  relief,  but  there  most  be  a. 
well-grounded  apprehension  of  immediate  in- 
jury. 

High,  Receivers.  §11. 

And,  secondly,  it  must  appear  that  posses- 
sion of  the  property  was  obtained  by  defend- 
ant through  fraud;  or  that  the  property  itself, 
or  the  income  from  it,  is  in  danger  of  losa^ 
from  the  neglect,  waste,  misconduct,  or  insolv- 
ency of  the  defendant. 

Courts  have  no  power  to  appoint  a  receiver 
ex  parte  without  notice  or  hearing  of  the  party^ 
in  interest,  and  unless  a  basis  for  the  appoint- 
ment is  alleged  and  proved. 

State   V.  New  Orleans,  48  La.  Ann.  829;. 
HiKh,  Receivers,  §§  17.  Ill,  115;  FYoEier  v. 
Wtaeox,4  Rob.  (La.)  517;  MarUnv.  Blanckin, 
16  La.  Ann.  287;  Malady  v.  Malady,  86  La. 
Ann.  488;  Baker  v.  Laumana  PortMe  R.  Co, 
84  La.  Ann.  754;  French  v.  Oifford,  80  Iowa« 
148;   Hedgee  v.  Paquett,   8  Or.  77;   Stark  v 
Burke,  5  La.  Ann.  740;  New  Orleans  Oadiffht 
Co.  V.  Bennett,  6   La.  Ann.  456;    Brown  v. 
Union  Ine.  Co.  8  La.  Ann.  182. 

Plaintiff  is  not  entitled  to  the  appuntment 
of  a  receiver  in  case  of  his  own  laches. 

At  the  extinction  of  a  corporation,  its  prop- 
erty vests  in  the  stockholders,  who  thereby  be- 
come johit  owners  of  the  same. 

Ciiizenit  Bank  v.  fjetee  Steam  Cotton  l^tt^ 
Co,  7  La.  Ann.  287;  Stark  r.  Bwrke^  6  La^ 
Ann.  741. 
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NiehoUst  Ch.  J.,  delivered  the  opinion 
of  the  court : 

In  his  petition  in  this  case  plaintiff  alleged 
that  he  was  a  stockholder  and  creditor  of  the 
Edna  Rice  Mill  Company,  a  corporation  or- 
ganized under  the  laws  of  this  state ;  that  it 
was  organized  about  the  5th  of  January, 
1890,  by  act  before  Raymond  S;  Clark,  clerk 
of  court  and  ex  offleio  notary  of  the  parish  of 
Acadia :  that  in  pursuance  of  the  objects  ex- 
pressed in  its  charter  the  corporation  erected 
an  improved  rice  mill  at  Mermentau  station, 
in  the  parish  of  Acadia,  which  it  successfully 
operated  for  a  period  of  about  two  years, 
when,  on  or  about  the  15th  of  January,  the 
rice  mill  and  plant  were  totally  destroyed 
by  fire ;  that  at  the  time  of  the  said  fire  the 
only  stockholders  of  the  corporation  were 
Joseph  Menge,  who  was  the  secretary  and 
treasurer,  William  A.  Reese,  who  was  chair- 
man of  the  finance  committee,  and  petitioner, 
who  was  superintendent ;  that  on  or  about 
the  24th  of  January,  1894,  the  said  Joseph 
Menge  died,  and  that  the  said  William  A. 
Reese  has  disposed  of  his  stock  to  the  suc- 
cession of  the  said  Menge ;  that  after  the  de- 
struction of  the  mill  and  plant  as  aforesaid 
various  suits  were  instituted  by  the  corpora- 
tion against  various  insurance  companies 
upon  policies  of  fire  insurance  upon  their 
property  held  by  the  corporation,  which  were 
pending  and  undetermined  at  the  time  of 
the  death  of  the  said  Menge ;  that,  after  his 
death,  his  wife,  Mrs.  Ada  Menge,  as  tutrix 
of  her  minor  children  and  administratrix  of 
his  succession,  assumed  the  administration  of 
the  affairs  of  the  corporation  generally,  and 
the  direction  of  the  said  suits  in  particular; 
that  since  that  time  she  has  continued  and  is 
continuing  her  administration  of  the  affairs 
of  said  corporation  generally,  and  the  direc- 
tion of  the  said  suits  in  particular,  has  com- 
promised the  suits  against  the  insurance  com- 
panies, and  has  received  from  them  sums 
aegregHtiog  more  than  $15,000  in  settlement 
of  their  indebtedness  to  the  snid  corporation  ; 
that  he  is  informed  and  alleges  that  she  has 
collected  other  assets  belonging  to  the  said 
corporation,  all  of  which  she  has  and  retains 
in  her  possession  and  under  her  control ;  that 
in  all  these  matters  the  said  Mrs.  Menge  has 
acted  entirely  without  legal  right,  and  in  her 
administration  of  the  corporation's  affairs  is 
and  has  been  a  mere  negotiorum  gestar;  that 
her  assumption  of  the  administration  of  the 
affairs  of  the  said  corporation  and  her  ap- 
propriation of  all  its  assets  was  and  is  a 
flagrant  trespass  upon  the  rights  of  the  peti- 
tioner, who  is  a  stockholder  and  creditor  of 
the  same,  and  who,  as  such,  is  entitled  to  re- 
quire that  its  affairs  shall  be  properly  ad- 
ministered ;  that  tlie  said  corporation  is  now 
hopelessly  derelict,  the  only  stockholders  be- 
ing petitioner  and  the  succession  of  the  late 
Joseph  Menge,  represented  by  Mrs.  Ida 
Menge,  as  aforeBaid ;  that,  besides  being  a 
stockholder,  petitioner  is  also  a  creditor  in  a 
larffe  amount;  that  there  are  various  other 
creditors  unpaid  ;  that  to  tlie  end  that  he  may 
be  enabled  to  assort  his  rights  as  a  stockholder 
and  creditor  he  desires  that  a  receiver  should 
be  appointed  by  the  court  in  accord aDce  with 
law  and  the  rights  of  all  interested  parties ; 
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and  that  he  suggests  as  a  disinterested  and 
suitable  person  for  appointment  as  receiver 
George  Yt .  Nott,  of  the  city  of  New  Orleans. 
In  view  of  the  premises,  he  prayed  that  Mrs. 
Ida  Menge,  personally  and  as  tutrix  of  her 
minor  children  and  administratrix  of  her  hus- 
band's succession,  be  cited;  that  after  duo 
proceedings  there  be  Judgment  in  his  favor, 
appointing  George  W.  Nott  receiver  and  liq- 
uiaator  of  the  Edna  Rice  Mill  Company^ 
upon  such  condition  as  the  court  might  fix, 
with  power  and  authority  as  such  to  reduce 
to  possession  all  of  its  assets,  to  pav  its  debts, 
and  generally  to  do  everything  which  may  be 
necessary  to  properly  wind  up  its  affairs; 
and  for  general  relief.  Defendant,  in  her 
capacity  as  widow  in  community  of  the  late 
Joseph  Menge  and  natural  tutrix  of  the  minor 
chilaren,  issue  of  her  marriage  with  said 
deceased,  excepted  to  the  demand  upon  the 
ground  that  the  petition  disclosed  no  leea) 
cause  of  action,  and  she  prayed  that  the  de- 
mand be  dismissed,  but,  in  the  event  the  ex- 
ception be  overruled,  then  she  averred  that 
plaintiff's  petition  was  too  vague  and  in- 
definite for  her  to  answer  the  same,  and  she 
prayed  that  he  be  ordered  to  amend  it,  and 
aver  how  many  shares  of  the  capital  stock 
of  the  Edna  Rice  Mill  Company  lie  claimed 
to  own,  and  how  and  from'  whom  and  for 
what  consideration  he  became  the  owner  of 
the  same ;  and  also  that  he  should  aver  for 
what  amount  he  claimed  to  be  a  creditor  of 
said  company,  and  for  what  causes  he  claimed 
to  be  sudi ;  and  that,  in  default  of  his  filing 
his  amended  petition  within  a  time  to  be 
fixed  by  the  court,  the  suit  be  dismissed. 
The  court,  considering  the  exception  of  n:> 
cause  of  action  well  taken,  sustained  the 
same,  dismissed  the  suit,  and  plaintiff  ap- 
pealed. 

In  the  brief  filed  in  this  court  plaintiff 
declares  that,  having  been  unable  to  effect 
any  satisfactory  settlement  of  his  rights  with 
Mrs.  Meni^e,  who  has  arrogated  to  herself 
all  the  rights  and  powers  of  the  corporate 
body,  he  has  brought  this  suit  for  the  ap- 
pointment of  a  disinterested  third  person  aa 
receiver  and  for  a  Judicial  settlement  of  the 
affairs  of  the  corporation,  which  is  hopelessly 
derelict,  with  no  officers  or  duly- qualified 
representatives.  He  calls  our  attention  to 
the  form  of  the  proceeding  as  not  being  an 
application  for  the  appointi.  ntof  a  receiver 
on  ex  parte  affidavits,  but  a  demand  contem- 
plating a  trial  upon  the  merits,  and  a  full 
opportunity  for  both  parties  to  be  heard. .  He 
declares  that  the  power  of  the  state  courts  to 
appoint  receivers  in  proper  cases  has  been 
clearly  recognized,  and  that  the  only  ques- 
tion tiefore  the  court  is  whether  the  petition 
sets  out  a  proper  case  for  the  exercise  of  ita 
power  or  jurisdiction.  He  says  it  is  the  case 
of  a  corporation  utterly  derelict,  with  no  of- 
ficers or  representatives  authorized  to  take 
charge  of  its  affairs ;  that  there  is  no  attempt 
here  to  devest  the  properly  and  legally  con- 
stituted officers  of  a  corporation  of  the  con- 
trol of  its  property  and  affairs;  that  it  Is  a 
corporation  without  officers :  that  the  admin- 
istratrix of  a  deceased  stockholder  has  as- 
sumed the  administration  of  its  affairs  with- 
out any  further  right  or  authorization  than 
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tnay  be  implied  from  the  fact  that  she  repre- 
tents  the  heirs  of  her  deceased  husband,  who 
was  a  stockholder ;  that  he  objects  to  the  ex- 
clusive administration  assumed  by  the  de- 
fendant, and  demands  a  judicial  settlement 
of  the  corporate  affairs,  to  the  end  that  his 
rights  as  a  stockholder  and  creditor,  which 
are  denied  by  the  defendant,  and  those  of 
other  interested  parties,  may  be  regularly  as- 
certained and  protected.  Be  claims  that  the 
Appointment  of  a  receiver  is  a  matter  which 
Tests  largelv  in  the  discretion  of  the  court, 
and  that  this  discretion  can  be  intelligently 
ozercised  only  after  a  trial  upon  the  merits, 
when  the  court  will  have  been  put  in  posses- 
«ion  of  all  the  facts.  The  defendant  resists 
the  application.  In  her  brief  she  calls  our 
Attention  to  the  fact  that,  while  plaintiff  avers 
t^at  there  are  various  other  creditors  unpaid, 
plaintiff  does  not  say  who  they  are,  nor  what 


the  common  property,  and,  if  necessary,  the 
seouestration  of  it  pendente  lite,  but  not  the 
delivering  of  it  into  the  hands  of  a  receiver; 
that  it  is  doubtful  whether  a  receiver  may  be 
appointed  in  Louisiana  as  on  incident  to  a 
partition  suit,  but  that,  in  the  absence  of  a 
partition  suit,  as  a  mode  of  dividing  the  prop- 
erty and  settling  the  rights  and  interests  of 
the  Joint  owners  between  themselves,  there 
being  no  creditors  demanding  it,  no  such  ap- 
pointment can  be  made.  The  plaintiff  re- 
plies that  the  Question  of  laches  til  nan  cannot 
be  raised  on  tlie  trial  of  an  exception  of  no 
cause  of  action ;  that  such  an  issue  could  only 
be  raised  and  determined  on  a  trial  upon  the 
merits  and  evidence  adduced ;  that  it  is  true 
that  the  act  under  which  the  corporation  was 
organized  requires  that  there  be  originally 
at  least  three  stockholders,  and  he  is  not  pre- 
pared to  say  what  might  be  the  effect  in  such 


IS  due  them,  nor  that  they  have  made  any  j  a  case  of  the  subsequent  reduction  of  the  num 
complaint  in  the  premises,  nor  that  they  join  ,  her  of  stockholders  to  two,  in  so  far  as  the 
him  in  his  application,  or  approve  of  his  ac- ;  right  to  continue  business  as  a  corporation  is 
tion ;  that  he  does  not  aver  that  the  property  |  concerned,  but  that  quoad  its  liquidation  and 
or  assets  of  the  company  are  abandoned,  and  the  rights  of  stockholders  and  creditors  the 
oxposed  thereby  to  loss  or  damage,  but,  on  |  corporation  does  still  exist ;  that  the  defend- 
the  contrary,  says  that  they  are  under  the '  ant,  by  purchasing  the  interest  of  the  third 
Administration  and  In  the  possession  of  the  stockholder,  could  not  have  affected  the 
•defendant :  that  he  does  not  aver  that  her  ad-  rights  of  the  plaintiff  as  a  stockholder ;  that 
ministration  is  bad  or  negligent  or  fraudu-  the  relations  between  tlie  parties  are  exactly 
lent;  that  he  does  not  aver  that  he  is  exposed  what  they  were  constituted  in  the  charter  to 
to  any  danger,  immediate  or  remote,  of  loss  which  both  subscribed ;  they  are  both  stock 


or  injury  from  her  administration ;  that  he 
•does  not  aver  that  she  has  excluded  him  from 
A  participation  in  such  possession  and  ad- 
ministration, nor  that  he  has  made  a  demand 
upon  her  for  such  participation,  nor  that  he 
has  objected  to  or  remonstrated  against  her 
Administration  and  possession ;  that  he  does 
not  aver  that  he  has  made  a  demand  upon  her 
for  payment  of  his  debt,  or  that  she  refuses 
to  acknowledge  it  or  pay  it ;  that  he  does  not 
aver  that  the  corporation  is  insolvent ;  that 
the  averment  that  the  company  is  derelict  is 
nullified  bj  the  averment  that  defendant  ad- 
ministers Its  affairs  as  a  negotiarum  geetor; 
that  defendant,  in  the  interest  of  all  parties 
concerned,  took  charge  of  the  affairs  of  the 
company,  as  plaintiff  (from  his  own  showing 
an  officer  and  director  of  the  corporation). 
Abandoned  the  care  and  management  of  it, 
having  taken  no  care  to  protect  its  assets. 
from  Joseph  Menge's  death,  on  the  26tb  of 
April,  1894,  to  the  institution  of  this  suit  on 
the  12th  of  October,  1894 ;  that  plaintiff  has 
been  guilty  of  laches,  and  brought  about  the 
condition  complained  of,  and  has  no  legal 
right  to  apply  for  a  receiver  under  such  cir- 
cumstances. She  further  asserts  that  plain- 
tiff's petition  discloses  the  fact  that  the  cor- 
poration of  the  Edna  Rice  Mill  Company  is 
extinct,  inasmuch  as  the  number  of  its  incor- 
porators is  reduced  to  two,  and  a  corporation 
cannot  be  composed  of  less  tban  three  per- 
sons ;  that  at  the  extinction  of  a  corporation 
Its  property  vests  in  the  stockholders,  who 
thereby  become  joint  owners  of  the  same; 
that  therefore,  on  the  face  of  the  petition, 
plaintiff  and  defendant  are  simply  Joint  own- 
ers of  undivided  property,  each  one  having 
A  right  to  hold  and  possess  it  until  a  parti- 
tion takes  place ;  that  the  right  of  the  parties 
in  such  cases  is  to  demand  the  partition  of 
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holders  in  a  corporation,  and  the  assets  are 
corporate  assets,  and  are  to  be  distributed  as 
such. 

The  contention  of  the  defendant  that  the 
Edna  Rice  Mill  Company  has  been  dissolved 
that  bj  reason  of  that  fact  the  property  of  the 
corporation  has  resolved  itselt  into  property 
held  in  Joint  ownership  between  the  stock- 
holders ;  that  the  present  situation  is  that  of 
certain  joint  property  in  the  custody  and  pos- 
session of  one  of  the  joint  owners,  who  is  en- 
titled to  hold  possession  of  the  same  as  joint 
owner  under  the  rules  applicable  to  that  kind 
of  property,  and  subject  alone  to  an  action  of 
partition, — is  not  tenable.  If  his  premise 
that  the  corporation  is  dissolved  were  true, 
it  might  be  that  his  conclusions  would  be 
correct.  Possibly  article  474  of  the  Civil 
Code  may  countenance  that  pretension :  and 
true  it  is,  in  an  obiter  in  the  case  of  Stark  v. 
Burke,  5  I^a.  Ann.  741,  the  organ  of  this  court 
declared  that  ''by  the  civil  law,  on  the  dis- 
solution of  corporations  of  the  class  therein 
the  subject  of  litigation,  the  property  of  the 
corporation  belonged  to  its  meml>erB,  and 
must  be  divided  among  them ;"  but  his  pre- 
mise is  not  true,  and  the  result  which  he  sets 
up  as  following  therefrom  has  not  arisen  in 
this  case.  If  it  be  true  that  by  the  mere  cen- 
tering of  the  stock  of  a  corporation  in  the 
hands  of  two  stockholders — a  less  number 
than  the  number  of  stockholders  required  as 
a  condition  precedent  to  the  creation  of  the 
corporation— the  corporation  is  dissolved  ip»o 
facto,  and  the  property  at  once  changes  from 
corporate  property  to  individual  property 
held  in  joint  ownership  between  the  two,  then 
the  purchase  by  a  single  person  of  all  the 
stock  of  a  corporation  would  also  dissolve  it, 
and  convert  its  property  into  the  individual 
property  of  the  single  stockholder,  subject  to 
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be  disposed  ofby  hfmat  will  as  such.  That  is 
DOt  true.  After  a  corportttion  lias  been  formed 
our  law  in  express  terms  declares  that  it  is 
'"an  intellectual  being,  different  and  distinct 
from  all  the  persons  who  compose  it  (Civ. 
Code.  art.  485)  ;  that  the  estate  and  rights  of 
a  corporation  belong  'o  completely  to  the 
b(Hly  that  none  of  the  indiyiduals  who  com- 
]M>8e  it  can  dispose  of  any  part  of  them.  In 
this  respect  the  thing  belonging  to  a  body  is 
very  different  from  a  thing  which  is  common 
lo  several  individuals  as  respects  the  share 
Avhicli  every  one  has  in  Ihe  p^irtnership  which 
exists  between  them."  Article  486.  ''What 
is  due  to  a  corporation  is  not  due  to  any  of 
the  individuals  who  compose  it,  and  ffios 
rersa. "  Article  487.  The  rights  and  obliga- 
tions of  parties  would  be  confounded  and 
thrown  into  confusion  by  adopting  the  rule 
which  defendant  contends  for.  In  Green*s 
second  edition  of  Brice's  Ultra  Vires  (page 
795).  in  a  note,  it  is  said :  "A  private  cor- 
poration does  not  become  dormant,  or  forfeit 
Its  franchises,  because  a  single  individual  be- 
comes, by  purchase  of  the  stock,  sole  owner 
of  the  corporate  property  and  franchises,  and 
if  such  sole  owner  continues  the  business 
tinder  the  corporate  name,  without  notice  to 
the  public,  he  may  be  sued  as  such  corpora- 
tion. NevoUm  Hfg.  Go,  v.  WhiU,  42  Ga.  148 ; 
Chok  V.  Kent,  105  Mass.  246. "  In  Morawetz 
on  Private  Coiporat ions  (sec.  1009)  the  author 
flays:  ''The  decease  of  all  the  shareholders 
in  such  a  corporation  therefore  does  not  ter- 
minate its  existence;  and  it  is  well  settled 
that  all  the  shares  in  a  corporation  may  be 
held  by  a  single  person,  and  yet  the  corpora- 
tion continue  to  exist ;  and  if  the  charter  or 
by-laws  should  require  certain  acts  to  he  done 
by  more  than  one  sliareholder,  the  sole  owner 
may  transfer  a  portion  of  his  shares  to  other 
persons,  so  as  to  conform  to  the  letter  of  the 
rule. "  In  support  of  this  proposition  he  cites 
the  aforementioned  case  of  Newton  'Mfg.  Go,  v. 
Wldie,  eupra;  RuMell  v.  M'LeUan,  14  Pick. 
<>9,  70;  and  Baldwin  y,  Ganfield,  26  Minn. 
43.  See  Fitzgerald  v.  Missouri  P,  B.  Go.  46 
Fed.  Rep.  819.  It  has  been  held  that  the 
owner  of  all  the  stock  of  a  corporation,  is  not 
authorized  to  pledge  the  property  of  the  cor- 
poration to  the  prejudice  of  its  creditors. 
Stewart  v.  Gould,  8  Wash.  367.  In  a  note  on 
the  same  page  of  Brioe*s  Ultra  Vires  it  is 
stated  that  the  want  of  the  proper  officers  by 
reason  of  failure  to  elect  or  by  death  does  not 
cause  dissolution,  though  the  exercise  of  the 


powers  of  the  corporation  may  be  thereby 
suspended,  and  that  mere  insolvency,  pro- 
ceedings in  insolvency,  the  appointment  of  a 
receiver,  or  nonuser  of  the  powers  granted, 
does  not  of  itself  work  dissolution.  The  au- 
thorities cited  in  support  of  these  proposi- 
tions are  too  numerous  to  be  specially  re- 
ferred to.  We  are  of  the  opinion  that  tho 
Edna  Rice  Mill  Company  has  not  been  dis- 
solved, and  that  we  must  deal  with  its  affairs 
as  an  existing  company. 

When  Menge,  the  secretary  and  treasurer 
of  that  company,  died,  the  position  which 
he  held,  being  a  personal  trust,  did  not  pass 
to  or  devolve  upon  his  administratrix,  but 
became  vacant,  subject  to  replacement.  The 
corporate  property  at  bis  death  did  not  puss 
under  the  control  of  the  administratrix  of  the 
succession  of  Menge  as  such.  The  plaintiff 
has  the  undoubted  right  to  insist  that  it  be 
placed  in  the  hands  of  some  corporate  agency. 
The  situation  either  admits  of  this  being  done 
extrajudicially  by  the  stockholders,  and 
throuffh  methods  provided  for  by  the  charter, 
or  it  does  not.  If  it  be  possible  to  place  cor- 
porate matters  in  the  hands  of  corporate 
agencies  selected  by  the  stockholders  them- 
selves, and  defendant  has  the  means  of  bring- 
ing this  about  legally  outside  of  any  action 
by  the  court,  she  ought  to  avail  herself  of 
that  power,  and  bring  that  result  about ;  but, 
should  she  be  either  unable  or  unwilling  to 
do  so.  she  cannot  insist  that  matters  should 
remain  as  they  are  forever.  We  think  plain- 
tiff has  made  a  sufHcient  showing  to  entitle 
himself  to  a  hearing  upon  the  merits.  We 
cannot  tell  whether,  when  the  case  goes  to 
trial,  the  situation  at  that  time  will  be  of 
such  a  character  as  to  call  for  the  exercise 
of  the  couit's  action  in  appointing  a  receiver. 
If  the  court  should  be  called  on  to  make  sucli 
an  appointment,  it  by  no  means  follows  that 
a  third  person  will  be  appointed,  or  that  the 
succession  of  Menge  will  be  deprived  of 
exercising  the  legitimate  influence  to  which 
it  will  be  entitled  as  a  stockholder  in  the 
corporation.  The  allegations  of  the  petition 
might  have  been  in  some  respects  mere  sped  tic 
than  they  are,  bqjt  they  are  sufficiently  so  to 
throw  the  whole  case  open  to  inquiry. 

The  judgment  appealed  from  i$  Ti&rebff  an- 
nulled, avoided,  and  reversed,  and  the  cause  is 
remanded  for  further  proceedings  according 
to  law ;  costs  to  await  the  decision  of  tho 
lower  court. 

Rehearing  refused. 
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Richard  W.  EVANS  et  al,  Regpta,^ 

«. 
KEYSTONE  GAS  COMPANY,  Appt. 

ma  N.  T.  112.) 

!•  The  eoincidenee  of  the  decay  ajid 
death  of  vei^etation  with  the  existence 

-— -  ■      —  -    - 

Koxs.— For  Iiat>il1t7  for  escape  and  exploef on  of 
sat,  see  Ohio  Gas  Fuel  Co.  v.  Andrews  (Ohio) »  L. 
R.  A.  837. 
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of  the  leakafl^  of  a  larire  amoimt  of 

gmm  after  the  laying  of  a  new  main  and  until  Its 
recalklng,  and  the  fact  of  the  healthy  growth 
after  the  recalkloflr,  will  sustain  a  conclusion  bj 
the  Jury  that  the  escape  of  the  gas  was  the 
cause  of  the  injury. 

9.  The  injury  to  shade  trees  by  the  es- 
cape of  natural  etas  carelessly  suffered  to 
escape  from  a  ffas  main  In  an  adjoining  street 
renders  the  gras  company  liable  to  the  owner  for 
the  damage. 

8.  Damafl^  to  shade  trees  are  measured 


Nbw  Yobx  Coubt  of  Appeaul 
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by  the  difference  between  the  Talae  of  tbe  land 
before  and  after  the  Injury. 

4,  Testtmony  as  to  thevalno  of  ihade 
trees  <•  not  admissible  on  the  question  of  dam- 
acres  for  their  destruotion,  as  the  daoiaices  are 
measured  by  the  depredation  of  the  value  of  the 
land. 

5.  An  o1]Jeetion  that  evldenee  was  in- 
eompetent  on  the  question  of  damagree  can- 
not be  made  for  the  first  time  on  appeal,  where 
the  objections  in  the  court  below  were  merely  to 
the  competency  of  the  witnesses  and  as  to  the 
materiality  of  the  evidence  at  that  stage  of  the 
case. 

(December  19, 1806.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Qeneral  Tenn  of  the  Supreme  Court, 
Fiflh  Department,  affirming  a  judgment  of  the 
Cattaraugus  County  Circuit  in  favor  of  plain- 
tiffs in  an  action  brought  to  recover  the  value 
of  shade  trees  alleged  to  have  been  destroyed 
by  gas  which  defendant  had  negligentlv  al- 
lowed to  escape  from  its  mains.     AffirmeJL 

The  facts  are  stated  in  the  opinion., 

Messrs.  Careyt  Ramsey*  ft  Hastings* 
for  appellant: 

Defendant's  mai*^  line  was  properly  con- 
structed. It  was  repaired  whenever  found 
necessary.  It  was  carefully  watched.  De- 
fendant had  employees  whose  special  duty  it 
was  to  watch  and  repair.  In  other  words,  the 
defendant  waa  guilty  of  no  negligence  in  con- 
nection with  the  operation  of  this  line. 

Hvnt  V.  IjoioeU  Qaslight  Co.  1  Allen,  343. 

Defendant's  lines  extended  throuisrb  nearly 
all  the  streets  in  Clean,  and  were  constructi^d 
through  First  street  in  18:^1.  It  bad  h  right  so 
to  do. 

Milhau  V.  Sharp^  16  Barb.  210;  People  v. 
X«rr,  27  N.  Y.  202.    . 

Evans  was  permitted  to  state,  under  objec- 
tion, the  condition  of  trees  between  bis  place 
and  Sullivan  street,  which  extended  a  distance 
of  800  feet. 

Sixth  Avenue  R,  Co.  v.  Metropolitan  Eiev, 
R,  Co  56  Hun,  182. 

Mr.  Fred  L.  Eaton,  for  respondents: 

The  new  trees  that  wer^  reset  were  not  in- 
volved in  the  general  and  total  value  of  the 
real  estate,  as  would  be  the  case  with  trees  of 
a  number  of  years'  growth,  and  to  replace 
which  would  be  practically  impossible  and 
their  value  would  not  be  the  measure  of  dam- 

^  mitheck  V.  Neto  York  C,  R.  Co,  36  Barb. 
644;  Dwight  v.  Elmira,  C  AN,  R,  Co,  133  N. 
Y.  199, 15  L.  R.  A.  612. 

Gray*  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  to  recover  dam- 
ages of  the  defendant  for  the  injury  caused 
to  shade  trees  belonging  to  the  plaintiff,  by 
the  escape  of  natural  gas  from    a  main  or 

f»ipe  laia  along  the  street  bounding  his  prem- 
scs.  The  negligence  charged  Is  that  the 
gas  main  was  so  carelessly  laid,  constructed, 
and  maintained  as  to  permit  the  escape  of 
the  gas  in  large  quantities  and  to  cause  the 
death  of  the  trees.  Upon  the  trial  it  ap- 
peared that  thrre  were  three  large  maple 
trees  in  front  o/  the  premises,  of  a  diameter 
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ranging  from  12-to  16  inches,,  which  shaded 
the  west  end  of  the  plaintiff^s  house  and  ploL 

Plaintiff  testified  that  after  he  comnumced 
to  reside  upon  the  premises  in  question,  the 
defendant  constructed  this  new  line  for  the 
purpose  of  conveying  natural  ^as,  and  that» 
thereafter,  there  was  a  perceptible  and  con- 
stant escape  of  K9if<  in  large  quantities,  until 
the  pipes  were  taken  up  and  calked.  He 
descril^  the  decay  and  death  of  his  graa» 
and  trees  in  successive  years,  during  the 
time,  and  how,  after  the  calking  of  the  gae 
line,  he  reset  trees,  which  lived  and  grew. 
He  also  testified  to  the  effect  of  natural  gae 
upon  the  surrounding  earth  in  depriving  it 
or  moisture.  Other  witnesses  corroborated 
him  with  respect  to  the  leakage  of  fas.  the 
death  of  trees  and  vegetation  d urine  the  time, 
and  the  dry  condition  of  the  soil  near  the 
places  where  the  leakages  were  perceptible. 
As  against  this  evidence  the  defendant  sought 
to  show  that  the  leaks  were  insignificant; 
that  the  dryness  of  the  earth  about  them  wa» 
confined  to  a  small  area  and  that  the  plain- 
tiff's branch  pipe  and  lamp  post  were  out  of 
repair  and  permitted  the  escape  of  gns  The 
defendant  gave  evidence  that  its  line  waa 
properly  constructed  and  kept  in  repair  and 
that  it  bad  not  been  negligent  in  connection 
with  the  operation  of  its  business.  With- 
out commentiiig  at  length  upon  the  evidence, 
we  feel  constrained  to  hold  that  whatever 
the  doubt  which  arises  in  the  mind,  as  to 
the  certainty  of  the  loss. of  the  shade  treee 
being  due  to  the  leakage  of  gas  from  the  de- 
fendant's main,  there  was  enough  in  the  facte 
and  circumstances  of  the  case  to  support  the 
verdict  which  the  jury  rendered.  It  may 
not  be  altogether  satisfactory ;  but  we  can- 
not say,  as  matter  of  law,  that  the  injury  to 
the  plaintiff's  place  was  not  due  to  the  causee 
de8crit)ed.  The  evidence  was  conflictinir 
upon  that  question,  as  it  was  upon  the  con- 
dition of  defendant's  pipes,  and  permitted 
of  opposing  inferences  by  the  Jury.  Their 
verdict  cannot  be  said  to  rest  upon  mere  sur- 
mise; for  they  had  facts  testified  to,  which,, 
if  they  believed,  would  account  for  plain- 
tiff's loss  of  Uis  trees  as  he  charged  it  to  be. 
If  we  could  see  that  the  venlict  could  only 
have  been  reached  by  conjecture,  we  should 
not  hesitate  to  reverse  the  judgment,  upon 
the  exception  of  defendant  to  the  refusal  to 
direct  a  verdict  in  its  favor.  The  evidence 
rises  to  a  higher  level  than  that  of  specula- 
tion. The  coincidence  of  the  decay  and  death 
Of  vegetation  with  the  existence  of  the  leak- 
age of  a  large  amount  of  gas,  after  the  lay* 
ing  of  the  new  main  and  until  its  rccalking, 
and  the  fact  of  a  healthful  growth  after  the 
recalking,  could  be  regarded  by  the  Jury, 
in  view  of  all  the  evidence,  as  leading  to 
the  conclusion  that  the  effect  of  the  natural 
gas  escaping  in  the  earth  and  in  the  atmo- 
sphere was  to  cause  the  occurrences  com* 
plained  of. 

Doubtless  the  defendant  was  lawfully  in 
the  street ;  but  it  was  bound  to  use  its  rights 
and  to  conduct  its  operations  so  as  not  to  in- 
flict injury  upon  nei^bboring  property.  If 
we  admit  the  possibility  of  an  inference  fron^ 
the  evidence  that  the  injury  to  plaintiff's 
property  was  from  the  causes  alleged,  there 
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is  DO  difficulty  in  siistaiDlng  the  recoTery 
^pon  the  principle  of  law  above  alluded  to. 

The  appellant  says  that  errors  were  com- 
mitted upon  the  trial,  for  which  the  jud.i?- 
ment  should  be  reversed.  The  plaintiff  was 
permitted  to  testify  as  to  the  condition  of 
trees  upon  the  street  beyond  his  place,  after 
the  construction  of  the  defendant *s  gas  line. 
The  objection,  now  insisted  upon,  was  after 
the  answer  of  the  witness  and  went  to  the 
materiality  of  the  evidence ;  but,  overlook- 
ing the  question  of  practice,  we  have  no 
4]oubt  of  the  admissibility  of  the  evidence. 
The  issue  turned  upon  the  question  of  whether 
the  escaping  gas  would  account  for  the  in- 
jury to  plaintiff's  trees,  and  any  evidence 
showing  or  tending  to  show  that  trees  in  the 
immediate  vicinity  were  similarly  and  si- 
multaneously affected  was  competent.  The 
two  points  for  the  Jury  to  be  convinced  upon 
were:  Was  natural  gas  carelessly  suffered 
to  escape  from  the  gas  main?  and.  Was  it 
the  procuring  cause  of  the  destruction  of 
Titality  in  vegetation?  Whatever  testimony 
l>ore  upon  these  questions  was  admissible 
and  tended  to  elucidate  the  matter  for  con- 
sideration. 

Tne  witness  was  asked  to  state  the  value 
of  the  trees  in  question.  The  objection  was 
ss  to  the  competency  of  the  witness  to  testify 
on  that  subject  and  as  to  the  materiality  of 
the  evidence  **at  this  stage  of  the  case." 
The  argument  now  is  that  The  evidence  was 
incompetent  on  the  question  of  the  damage. 
That  is  true,  and  the  rule  in  such  a  case  as 
this  is  the  difference  between  the  value  of 
the  land  before  and  after  the  injury.  This 
rule  was  lately  examined  in  the  light  of  the 
authorities  by  the  second  division  of  this 
oourt,  in  Dwight  v.  Elmira,  C.  d  JV.  B.  Co, 
182  N.  T.  199,  16  L.  R.  A.  612,  and  was 
there  approved  of.  The  court  in  that  case 
held  it  applicable  to  the  case  of  a  loss  of 
«hade  or  of  fruit  trees,  and  held  the  prin- 
ciple of  recovery  to  be  the  damage  to  the 
realty,  if  any,  occasioned  by  the  removal  of 
the  trees.  But  the  objection  argued  was  not 
baaed  upon  that  ground ;  nor  was  it  in  the 
slightest  degree  suggested.  The  witness, 
with  a  remarkable  appreciation  of  the  rule 
which  governed  his  case,  did  not,  at  first, 
answer  as  interrogated ;  but  responded  that 
he  would  consider  his  place  worth  $1,500 
snore  than  it  is ;"  obviously  having  in  mind 
its  value  with  the  trees  as  they  were.  When 
again  requested  to  give  the  value  of  the  trees, 
no  objection  was  made,  and  then  he  answered 
rcsponsively  to  the  question.  Subsequently, 
witnesses  competent  to  speak  upon  the  sub- 
ject gave  evidence  as  to  the  value  of  the 
plaintiff's  lands  before  the  decay  or  death 
•of  the  trees  and  as  to  its  value  upon  the  as- 
sumption of  the  trees  being  decayed  or  dead ; 
thus  conforming  the  case  to  the  proper  rule, 
an<l  the  trial  judge  also  so  charged. 

We  see  no  Justification  for  interfering  with 
the  recovery,  and  t?te  judgment  of  Uie  General 
Term  e/iould  be  affirmed,  ttith  eoets. 

All  concur,  except  Haifl^htt  J.,  not  sit- 
ting. 

SO  L.  R.  A. 


Daniel  SCHMEER,  Admr.,  etc.,  of  Daniel 

Schmeer,  Jr.,  Deceased,  Appi., 

«. 

GASLIGHT  COMPANY  of  Syracuse.  Im- 
pleaded,  etc.,  Be»pt 

047  N.  T.  629.) 

1.  A  i^as  company  before  turning^  on«  or 
permlttlB^  to  be  tamed  on^  gam  foir 
the  benefit  of  tenants  in  an  apart- 
ment houae  who  have  applied  for  it,  must  use 
reasonable  precautloiis  to  asoertatn  that  Uie 
pipes  In  the  building  are  in  such  oondition  that 
the  fras  will  not  flow  out  Into  the  apartments  of 
tenants  who  have  not  applied  for  It,  to  theUr  in- 
jury. 

8*  The  qveetion  Is  fbr  the  Jury  whether  or 
not  a  gas  oompanx,  before  permfttloir  gas  to  be 
turned  on  for  the  benefit  of  some  of  the  tenants 
of  an  apartment  house,  used  reasonable  precau* 
tlons  to  ascertain  that  no  harm  would  thereby 
result  to  other  tenants  who  had  not  applied  for 
it  by  the  gas  escaping  Intp  their  rooms. 

8*  Notice  of  intention  to  torn  on  the 
gMM*  and  request  to  inepeet  the  con- 
dition of  the  pipes  in  an  apartment  house,  cannot 
be  Insisted  upon  by  a  gas  company  as  a  prerequi- 
site to  Its  duty  to  make  such  Inspection  If  It  has 
adopted  the  custom  of  permitting  any  one  to 
turn  the  gas  into  a  building  after  plans  of  the 
piping  have  been  furnished  to  It,  and  has  pro- 
vided a  meter. 

4.  A  g^ae  company  cannot  deny  its  lii^ 
bility  fbr  ii^Jiirles  resulting  from  failure  to 
use  reasonable  precautions  before  turning  gas 
into  an  apartment  building  to  see  that  injury 
should  not  result  from  the  eraape  of  gas  into 
the  rooms  of  tenants  not  applying  ^or  It,  on  the 
ground  that  it  had  no  right  to  enter  upon  the 
premises  for  the  purpose  of  making  an  tnspetv 
tlon. 

6m  The  dnty  imposed  on  a  grascompanyv 
of  supplying^  g^as  to  applicants,  includes  the 
duty,  when  the  proper  connections  have  l>een 
made  and  a  meter  furnished,  of  turning  on  the 
gas  when  applied  to  for  that  purpose. 

6.  A  g^as  company  cannot  be  held  li- 
able for  the  act  of  a  stranger  in  turning  gas 
into  the  pipes  of  a  building  without  its  knowl- 
edge or  request. 

7,  Whether  or  not  it  is  ne^Ug^nce  tiup 
a  boy  eighteen  years  old  to  take  a 
ligfhted  candle  to  search  for  a  leak  in  gas 
pipes  is  a  question  for  the  Jury,  to  be  considered 
in  the  light  of  all  the  circumstances  of  the  case. 

(Koyember  28, 180K.) 

APPEAL  by  plaintiff  from  a  Judfirment  of 
the  General  Term  of  the  Supreme  Court, 
Fourth  Department,  affirming  a  judgment  of 
the  Onondaga  County  Circuit  dismissing  the 
coroplaint  in  an  action  brought  to  recover  for 
the  alleged  negligent  killing  of  plaintiff's  intes* 
tate.    Beoereed. 

Statement  by  Peckhsun*  J. : 
This  action  Is  brouglit  to  recover  damages 
for  tlie  death  of  plaintiff's  son  from  an  ez- 

Nora. -For  hote  as  to  the  lie  hi  1 1  ry  for  negltgeooe 
In  the  escape  and  explosion  of  gas,  see  Ohio  Gas 
Fuel  Co.  V.  Andrews  (Ohio;  29  L.  U.  A.  S37« 
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plosion  of  gas  in  the  building  In  which  the 
plainti^  had  an  apartment,  sach  explosion 
having  occurred,  as  is  alleged,  by  reason  of 
the  negligence  of  the  defendants  in  permit- 
ting  the  gas  to  flow  into  the  building  with- 
out first  properly  testing  the  pipes.  The  an- 
swer denied  any  negligence  on  the  part  of 
the  company,  and  set  up  as  a  further  defense 
the  contributory  negligence  of  the  deceased. 
The  plaintiff  was  nonsuited  at  the  trial,  and 
the  general  term  affirmed  the  nonsuit,  and  the 
plaintiff  appeals  here.  The  defendant  is  a 
manufacturer  of  gas  in  the  city  of  Syracuse, 
and  furnishes  the  same  to  all  inhabitants  of 
the  cit^  desirous  of  using  it.  The  gas  is  sup- 
plied in  the  usual  way,  by  means  of  mains 
laid  underground  in  the  streets,  and  connect- 
ing by  means  of  service  pipes  with  the  dif- 
ferent structures  in  which  the  gas  is  con- 
sumed. The  company  lays  and  owns  the 
street  mains  and  the  service  pipe  therefrom 
to  the  inside  of  the  cellar  or  basement  of  the 
buildings  to  be  supplied.  The  service  pipe 
is  left  bv  the  company  unconnected  with  the 
piping  in  a  building,  and  the  gas  is  pre- 
ventea  from  flowing  into  it  by  means  of  a 
BtopcoclL  placed  in  the  service  pipe  a  short 
distance  inside  the  curb  at  the  side  of  the 
street.  It  has  been  the  custom  of  this  com- 
pany to  permit  this  service  pipe  to  be  con- 
nected with  the  piping  in  a  building  by  the 
owner  thereof  as  soon  as  he  has  made  appli- 
cation to  the  company  to  become  a  consumer 
of  the  gas  and  after  it  has  supplied  him 
with  a  meter,  and  such  connection  has  been 
customarily  made  by  a  gas  fitter  employed 
for  that  purpose  by  the  owner,  and  without 
eiving  an^  notice  thereof  to  the  company. 
In  the  spring  of  1889  one  George  Younff  had 
completed  the  erection  of  a  three-story  brick 
building  on  the  west  side  of  North  Salina 
street,  in  the  city  of  Syracuse.  The  build- 
'ing  was  divided  into  stores  on  the  ground 
floor,  and  into  separate  and  independent  apart- 
ments or  flats  above.  There  was  one  double 
and  one  single  store,  and  there  were  three 
flats  upon  each  of  the  floors  above  the  stores. 
The  double  store  had  been  rented  by  the  owner 
to  a  firm  named  Vinney  &  Krause*,  while  the 
single  store  had  been  rented  to  the  plaintiff 
for  a  confectionery  shop,  and  the  plaintiff 
had  also  rented  one  of  the  flat«  in  the  second 
story  for  his  family.  Two  of  the  flats  on  the 
third  floor,  and  immediately  above  the  flat 
occupied  by  the  plaintiff,  were  occupied  by 
the  families  of  two  women, — Mrs.  Ripple  and 
Mrs.  Bordner.  The  plaintiff  moved  into  the 
building  April  19,  1889,  and  the  other  ten- 
ants were  moving  in  about  the  same  time. 
The  accident  occurred  that  same  evening. 
The  whole  building  was  equipped  with  gas 
pipes,  but 'so  arranged  that  each  store  and  flat 
could  be  supplied  with  gas  through  a  sepa- 
rate and  independent  meter. 

Upon  the  application  of  the  owner,  made 
about  the  29tli  of  March,  1889,  the  company 
put  in  the  service  pipe,  extending  into  the 
cellar  of  the  building  through  the  cellar 
wall.  The  gas  was  excluded  by  means  of 
the  stopcock  near  the  curb  at  the  sidewalk. 
On  the  10th  of  April  one  Steingriebe,  who 
occupied  one  of  the  three  flats  on  the  third 
story,  applied  for  a  meter  for  his  flat  by  sign- 
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ing  an  order  book  at  the  office  of  the  com- 
panv.  Vinney  <&  Erause,  the  tenants  of  the 
double  store,  had  also,  and  al)out  the  same 
time,  applied  for  a  meter.  The  meters  had 
in  both  cases  been  refused  by  the  company 
until  proper  plans  of  the  piping  were  fur- 
nished. These  plans  were  subsequently  fur- 
nished and  the  meters  were  then  delivered. 
The  gas  was  subsequently  turned  on  by  one 
of  the  gas  fitters  or  his  employee  and  with- 
out notice  to,  or  knowledge  on  the  part  of, 
the  gas  company.  It  had  lieen  the  practice 
of  the  company  for  many  vears  in  Syracuse 
to  accept  and  rely  upon  these  plans,  when 
furnished,  the  same  as  if  they  were  a  certifi- 
cate by  the  gas  fitter  or  plumber  putting  in 
the  piping  t£at  such  piping  was  then  com- 
plete, tested,  and  readj^  to  receive  ^as,  the 
company  itself  not  makins  any  examination. 
It  did  not  itself  connect  the  meters  with  the 
piping  in  a  house,  nor  itself,  and  directly 
through  its  own  agents  and  employees,  see 
to  the  turning  on  of  the  gas  from  the  street 
mains,  through  the  service  pipe,  into  the 
building.  Those  who  applied  for  the  metera 
engaged  such  persons  as  tney  chose  to  do  this 
work.  After  the  meters  had  been  supplied 
to  this  building,  they  were  connected  with 
the  service  pipe  by  the  employees  of  the 
owner  or  tenants,  who  engag^  them  for  tiie 
purpose.  There  was  customarily  no  objec 
tion  made  by  defendant  to  the  turning  on  of 
the  gas  from  the  street  main  after  the  person 
wishing  to  use  the  gas  had  applied  for  the 
same  to  defendant  and  been  furnished  b^  it 
with  a  meter.  The  defendant,  by  furnish- 
ing the  meter,  thereby  consented  to  the  turn- 
ing on  of  the  gas  by  any  one.  In  this  case 
the  defendant  relied  on  the  certificate  spoken 
of  as  to  the  condition  of  the  pipes.  In  truth, 
the  piping  in  the  upper  hallways  had  not 
been  properly  attended  to  before  the  gas  was 
l^t  into  the  building  by  one  of  the  employees 
of  the  plumber  or  gas  fitter  who  was  engaged 
to  attach  the  meter  to  the  service  pipe  by  one 
of  the  tenants.  The  ends  of  the  pipes  in  the 
third 'Story  hallway  had  not  been  plugged, 
and  hence  the  moment  the  gas  was  turned  on 
in  the  street  it  went,  in  addition  to  the  store 
where  it  was  wanted,  up  through  the  other 
pipes  into  the  hallway  of  the  third  story,  and 
escaped  therefrom  into  that  hall.  The  only 
opening  at  which  the  gas  could  escape  was 
in  the  hallway.  The  hallway  was  also  the 
only  means  of  access  which  the  tenants  had 
to  tiieir  respective  flats  from  the  street  en- 
trance. The  two  women  tenants  had  not  ap- 
plied to  the  company  to  be  furnished  with 
gas.  and  did  not  intend  to  use  the  same  in 
their  apartments.  They  were  using  oil  for 
illuminating  purposes.  After  the  gas  had 
been  turned  on  from  the  street  on  the  even- 
ing in  question  by  some  one  not  in  any  way 
connected  with  the  company,  and  some  time 
between  half  after  8  and  9  o'clock,  the  smell 
of  gas  bees  me  noticeable  in  the  hallway  men- 
tioned. The  plaintiff's  son,  a  young  man 
about  eighteen  years  of  age,  was  in  the  apart- 
ment hired  by  his  father,  reading,  when  he 
heard  the  voices  of  the  women,  and,  going 
out  into  the  seoond-story  hallway,  asked  them 
what  was  the  matter.  There  was  then  no 
smell  of  gas  in  the  plaintiff's  apartment. 
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The  boy  was  told  of  the  eecaplDg  gas  8ome- 
where,  and  so  he  went  upstairs  to  the  third 
Btory,  and  said  he  woula  try  and  discover 
the  location  of  the  lealc,  and  stop  it  until 
morning,  and  proposed  to  take  a  lamp.  Mrs. 
Bordner,  one  of  the  tenants,  said  she  thought 
a  lamp  would  be  dangerous,  to  which  the 
boy  assented,  and  then  said  he  would  take  a 
candle,  as  he  had  seen  plumbers  use  a  candle 
to  find  a  leak.  He  therefore  procured  one, 
and  had  it  lighted,  and  went  to  a  pipe  in  the 
side  wall  in  the  third  story,  and  applied  the 
flame  to  the  cap  of  the  pipe  and  around  it, 
and  said :  " That  is  all  right. "  Walking  to 
the  end  of  the  hall,  he  had  partly  got  upon 
a  barrel  Iving  there,  when  an  explosion  oc* 
curred,  which  injured  the  boy  so  that  he  soon 
thereafter  died.  Gas  fitters  do  in  fact  use 
torches  and  candles  upon  some  occasions  in 
testing  or  searching  for  leaks  in  gas  pipes. 
Believing  that  the  gas  company  had  been 
guilty  of  negligence  in  causing  the  death  of 

glaintifil's  intestate  under  the  circumstances 
erein  stated,  the  plaintiff  brought  this  ac- 
tion to  recover  damages  on  account  thereof. 

Mr,  Louis  Marvhall*  for  appellant: 

The  court  should  have  submitted  to  the  Jury 
the  question  as  to  whether  the  defendant  was 
negligent  in  suffering  gas  to  be  turned  into  a 
new  building,  which,  as  it  was  aware,  was  di- 
vided into  different  dwellings,  occupied  by 
different  tenants,  part  of  whom  only  desired  to 
use  such  gas,  without  satisfying  itself,  by  an  in- 
spection of  the  premises,  or  otherwise,  that  its 
gas  could  be  safely  admitted  into  the  baildinir, 
or  without  adopting  and  insisting  upon  obedi- 
ence to  rules  with  respect  thereto  which  would 
have  properly  regulated  tbe  introduction  of 
gas  under  such  circumstances. 

The  defendant  had  the  power  to  malce  pru- 
dential regulations  relative  to  the  business  con- 
ducted by  it 

8  Rev.  Stat.  8th  ed.  pp.  2060,  2081,  P§  6-8; 
Fergumn  v.  Metropolitan  QatiUght  Co,  87  How. 
Pr.  189. 

The  gas  which  caused  the  explosion  was  the 
defendant's  property  at  the  time  of  the  ex- 
plosion. 

8  Am.  &  Eng.  Enc.  Law.  title,  Qa9  Comr 
panies,  p.  1287;  Reg,  v.  White,  20  Eng.  L.  & 
Eq.  685;  Queen  ▼.  Firth,  L.  R  1  0.  C.  172. 

The  invasion  of  defendant's  gas  into  the 
premises  of  Mrs.  Ripple  and  Mrs.  Bordner  con- 
Btituted  a  trespass. 

Van  Leuf)en  ▼.  Luke,  1  N.  Y.  615,  49  Am. 
Dec  846;  Bay  v.  Cohoee  Co.  2  N.  Y.  159,  51 
Am.  Dec  279;  Mar^  v.  Hand,  120  N.  Y.  819; 
Bohan  v.  Port  Jervie  Qaetight  Co,  122  N.  Y. 
18,  9  L.  R.  A.  711:  EOie  ▼.  Loftue  Iron  Co.  L. 
R  10  C.  P.  Div.  10. 

If  a  person  brings  or  accumulates  on  his 
land  anything  which,  if  it  should  escape,  may 
cause  damage  to  his  neighbors,  he  does  so  at 
his  peril;  and  if  it  does  escape  and  causes  dam- 
age he  is  responsible,  however  careful  he  may 
have  been,  and  whatever  precautions  he  may 
have  taken  to  prevent  the  damage. 

Uplands  v.  Fletcher,  L.  R  8  H.  L.  Cas.  880. 

It  is  not  necessarv  to  support  the  plaintiff's 
right  to  recover,  to  impose  upon  the  defendant 
any  obligation  other  than  that  of  exercising 

80  L.  R.  A. 


reasonable  care  in  the  management  of  its  dan* 
gerous  property. 

IHxon  V.  BeUe,  5  Maule  &  S.  198;  V*omn» 
V.  Winchester,  6  N.  Y.  397,  57  Am.  Dec.  455; 
Cmwnhvret  v.  Amersham  Hurial  Board,  L.  R 
4  £xch.  Div.  5;  Firth  v.  Bawling  Iron  Co,  L» 
R  8  C.  P,  Div.  254;  Henry  v.  Dennie,  98  Ind. 
452;  Smith,  Keg.  p.  100. 

Gas  companies  are  bound  to  exercise  tbe 
very  greatest  care,  for  they  are  using  a  materia) 
ditlicult  to  manage,  and  of  a  very  dangerous 
character  in  many  ways,  for  it  is  at  cube  ex- 
plosive and  poisonous,  and,  not  unreasonably, 
these  companies  are  bound  in  heavy  penalties 
by  their  acts  to  exercise  the  greatest  care,  and 
even  to  become  in  some  sense  insurers. 

Hipkins  v.  Birptingham  db  S,  Oadight  Co. 
6  Hurlst  &  N.  260;  Blenkiron  v.  Great  Cenr 
tral  Gas  Consumers  Co.  2  Post.  &  P.  440; 
Mose  V.  Baitings  A  8t.  L,  Gas  Go.  4  Post.  &P. 
824;  Burrows  v.  March  Gas  A  0.  Co.  L.  R.  5 
Excb.  67,  L.  R  7  Exch.  96.  41  L.  J.  Exob.  46; 
Lannen  v.  Albany  Gas  Light  Co,  46  Barb.  264» 
affirmed,  44  N.  Y.  459;  Parry  v.  Smith,  L.  R 
4  C.  P.  Div.  325.  48  L.  J.  C.  P.  781;  Butcher 
▼.  Proridenee  Gas  Go.  12  R  I.  149,  84  Am. 
Rep.  626:  Pollock,  Torts,  *411,  418;  Chisholm 
V.  Atlanta  Gaslight  Co.  57  Ga.  28;  Kinnaird 
V.  Standard  Gil  Co,  e»  Ey.  468.  7  L.  R  A. 
451:  Kennedy  v.  RyaU,  67  N.  Y.  879. 

The  failure  to  promulgate  and  enforce  rules 
calculated  to  avoid  the  occurrence  of  accidents 
like  that  now  considered,  presented  a  state  of 
facts  which  warranted  a  finding  of  negligence 

Abel  V.  Delaware  d  B.  Canal  Co,  108  N.  Y. 
681,  128  N.  Y.  662:  STieehan  v.  New  York  C,  db 
H.  R.  R.  Co,  91  N.  Y.  882;  Berrigan  v.  New 
York,  L,  E,  A  W,.  R.  Co,  181  N.  Y.  582;  Warn^ 
V.  New  York  C,  d  H.  R,  R  Co.  SO  Hun,  71; 
Coppins  V.  New  York  C,  dt  H.  R.  R.  Go.  1*^2  K. 
Y.  557;  Whittakery.JMawaredbH.  Canal  Co. 
126  N.  Y.  644. 

Whether  the  deceased  was,  under  all  the 
circurostances,  guilty  of  contributory  negli- 
gence, was  also  a  question  for  the  Jury. 

Ribde  v.  PhikuMphia,  105  Pa.  41;  Nichols  r. 
Brush  dt  D.  Mfg,  Co.  58  Hun,  187,  affirmed, 
117  N.  Y.  646:  Lee  ▼.  Troy  Citieens^  Gaslight 
Co,  98  N.  Y.  117;  TMigan  v.  New  York  Gas-^ 
light  Co.  71  N.  Y.  80;  Bartlett  ▼.  Boston  Gas- 
light  Co.  122  Mass.  209 

Mr,  Edwin  Nottingham,  for  respondent: 

The  mere  implied  permission  to  plumbera 
and  gas  fitters  acting  under  the  direction  and 
control  of  owners  and  occupants  of  buildings^ 
to  turn  on  respondent's  iiss  to  tbe  same,  can- 
not possibly  create  the  relation  of  agency  be- 
tween the  respondent  and  the  plumber  or  gas 
fitter,  or  owner  or  occupant. 

Flint  T.  Gloucester  Gaslight  Co,  8  Alien. 
848;  Fisher  v.  6c/uller  Lodge,  50  Iowa,  469. 

The  respondent  discharged  its  full  duty 
when  it  confined  its  gas  to  Its  own  receptacles^ 
snd  prevented  its  escape  therefrom  to  the  in- 
jury of  others,  at  tbe  same  time  allowing  con- 
sumeis  to  take  tbe  gas  from  its  receptacles  into 
their  own  as  tbey  had  occasion  to  use  it. 

Tbe  sistutc  re(]uired  tbe  respondent  to  put 
in  tbe  service  pipe  and  supply  gas  to  this 
building. 

Laws  1859,  cbap.  8tl.(§  6;  Meiers  y.  Metro^ 
politan  Gaslight  Co.  14  N.  Y.  Week.  Dig.  522. 
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The  fo  testate  was  guilty  of  oegllgeoce  which 
contributed  to  his  death,  and  it  muat  be  so  held 
«s  a  matter  of  law. 

Lanigan  ?.  New  York  Qaalight  Ob,  71  N. 
Y.  29;  Oummim  y.  Byraeu&e,  100  N.  Y.  687; 
Wendell  v.  New  York  0.  d  B.  FL  B.  Co.  91 
H{.  Y.  421:  Him  ▼.  Btarin.  46  Hun.  527; 
P'iwell  y.  New  York  0.  d  H.  B,  B.  Co,  109  N. 
Y.  618;  Young  v.  New  York,  L.  R.  dk  W.  B, 
<'o.  107  N.  Y.  601;  Williams  v.  Delaware,  L. 
<fr  W.  /?.  Co.  116  N.  Y.  629;  SpHttotfy.  8laU, 
108  N.  Y.  206;  DonneUy  v.  Brooklyn  City  B, 
<JiK  109  N.  Y.  17;  8mith  v.  New  York  O.diK 
2i.  B.  Co.  88  Han.  88:  Beck  ▼.  Bait  Biver 
Ferry  Co.  6  Robt.  8i8;  Davenport  T.  Brooklyn 
<ity  B,  Co.  100  N.  Y.  682:  Flood  ▼.  Bufalo, 
N,  7.  <fe  P.  B.  Co.  28  N.  Y.  Week.  Dig.  601; 
Motel  V.  Sixth  Ave.  B.  Co,  2  How.  Pr.  N.  S.  80; 
Boberton  ▼.  New  York,  7  Mtsc.  645;  Wiwi- 
rowski  T.  Lake  Shore  dfM.&R  Co.  124N.  Y. 
430. 

Peekhaait  J.,  delivered  the  opinion  of 
the  court: 

We  think  it  was  error  to  nonsuit  the  plain- 
tiff upon  this  proof.  There  was.  in  our  judg- 
ment, a  question  for  the  jury  to  determine; 
the  question  being  whether,  upon  all  the 
«Tii<ence,  the  defendant  company  had  been 
guilty  of  negligence  which  caused  the  death 
of  the  deceaMd  youth.  A  portion  of  the  gas 
which  escaped  through  the  pipes  in  the  third- 
titory  hall  found  its  way  into  the  premises 
of  tlie  women  tenants,  and  occasioned  them 
annoyance  from  its  odor.  The  deceased,  upon 
hearing  of  the  difficulty,  and  in  order  to  aid 
tiic  two  women  in  its  removal,  endeavored  to 
tliid  the  location  of  the  leak,-  for  the  purpose 
of  stopping  it  with  some  temporary  means 
until  the  next  day.  He  was  acting  in  their 
liehalf,  and  for  their  benefit,  although  the 
means  he  used  were  bis  own.  The  women 
were  not  consumers  of  Uie  gas,  and  had  made 
no  application  to  the  company  to  be  supplied 
with  it.  and  its  presence  in  the  hall  and  in 
tbeir  apartments  was  most  obnoxious  to  them, 
imd.  if  continued,  might,  of  course,  soon 
ijHve  become  very  dangerous.  The  question 
wliicli  should  have  been  left  to  the  Jury  was 
wiietber  the  company  had  failed  to  use  such 
reHSf)nable  preoiutions  as  might  properly  be 
exacted  of  It  before  turning  on  the  gas.  or 
permitting  it  to  be  turned  on  by  some  third 
person.  The  company,  in  some  respects, 
occupied  the  position  of  a  public  corporation. 
It  was  by  statute  bound  to  furnish  gas  upon 
the  written  application  of  the  owner  or  oc- 
cupant of  an^  building  or  premises  within 
100  feet  of  any  main  laid  down  by  it,  sub- 
ject to  such  just  and  proper  regulations  as  it 
mleht  adopt  as  a  means  of  securing  payment 
for  its  gas  and  safety  in  its  supply,  it  manu- 
factured and  furnished  an  agent  for  illuminat- 
ing purposes  which  might  become  a  most 
"dangerous  one,  liable  to  explode,  and  to  in- 
jure human  beines  and  property.  While 
this  eas  remained  on  the  premises  of  the 
mHuuiacturer,  or  while  it  was  being  con- 
(iucted  tlirough  its  own  pipes  to  different 
parts  of  the  city,  there  can  be  no  doubt  that 
tlie  compsny  was  bound  to  exercise  vigilance 
to  prevent  Injury  to  third  parties  from  the 
•il'ingerous  qualities  of  the  gas.     The  ques- 
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tion  is  where  its  re8pon8lbiIit7  ended.  The 
claim  is  made  on  its  behalf  here  that  such 
responstbility  had  certainly  determined  be- 
fore this  explosion  occurred.  It  is  urged 
that  it  had  no  responsibility  for  patting  the 
piping  in  the  house,  as  it  was  done  by  third 
parties,  under  the  employment  of  the  owner ; 
that  it  had  no  charge  of  such  piping  after  it 
was  fitted  in  the  building ;  that  the  gas  was 
turned  on  by  third  parties,  without  consulta- 
tion with,  or  knowledge  on  the  part  of,  the 
officers  of  the  company,  which  simply  was 
accustomed  to,  and  in  this  case  did,  permit 
any  one  to  turn  on  the  gas  after  plans  had 
been  submitted  to  it,  and  a  meter  had  been 
provided  by  it  upon  application. 

These  circumstances  might  furnish  a  good 
answer  to  the  company  as  against  any  cTaini 
of  the  owner  of  the  building  who  had  applied 
for  a  meter,  or  any  tenant  who  had  so  ap- 
plied. The  case  of  I^nt  ▼.  QloueeUer  Oae- 
light  Co,  8  Allen,  848,  does  not  go  far  enough 
to  save  the  defendant  from  any  possible  lia- 
bility in  this  case.  There  the  plaintiff  was 
himself  the  owner  of  the  building,  and  had 
employed  and  paid  one  Thomas  to  put  gas 
pipes  therein,  connected  with  the  Beryice 
pipe  laid  by  the  defendant,  and  to  put  up  and 
arrange  the  fixtures  and  burners  necessary 
for  using  gas  in  some  of  the  rooms.  This 
man,  havinff  put  the  fixtures  in  the  build- 
ing, himself  turned  on  the  ns,  and  the  ex- 
plosion soon  thereafter  took  place.  The 
plaintiff  claimed  that  Thomas  in  turning  on 
the  gas  was  the  agent  of  the  defendant,  while 
the  defendant  claimed  that  it  had  simplj 
been  cognizant  of  a  custom  on  the  part  of 
Thomas  or  other  gas  fitters  to  turn  on  the  gas 
when  they  had  completed  their  pipinff,  and 
that  defendant  had  simply  permitted  it,  but 
had  in  no  sense  einployed  Thomas,  or  any 
one  else,  to  do  it.  The  defendant  requested 
the  court  to  charge  that  this  mere  permission 
was  not  sufficient  to  make  Thomas  its  agent, 
if  it  had  never  assumed  to  furnish  or  inter- 
fere with  the  pipes  or  fixtures  inside  the 
buildinir.  The  court  declined  to  give  such 
instruction,  and  it  was  held  error.  It  was 
a  case  of  an  application  for  gas  by  the  owner 
of  the  building.  We  are  here  not  dealing 
with  the  case  or  an  owner  or  of  a  tenant  who 
had  made  application  for  a  meter,  and  who 
might  be  said  to  have  asserted  by  that  act 
the  proper  condition  of  the  piping,  and  to 
have  thereby  waived  any  further  examina- 
tion. Here  is  the  case  of  an  injury  to  a  third 
person,  arising  from  an  explosion  in  the 
third-story  hall,  caused  by  the  escape  of  the 
gas  from  pipes  situated  in  that  story,  and 
not  properly  capped,  by  reason  of  which  the 
escaping  gas  penetrated  into  the  apartments 
of  nonconsumers,  and  who  had  made  no  ap- 
plication for  such  gas. 

Was  there  any  negligent  failure  on  the 
part  of  the  defendant  company  to  do  what 
was  reasonably  prudent  for  the  purpose  of 
insuring  safety  to  those  women,  and  to  those 
who  were  roused  by  them  to  make  efforts  to 
discover  the  source  of  the  leak?  The  com- 
pany surely  had  no  right  to  intentionally 
pour  out  its  manufacture  gas  upon  tlie  ten- 
ants who  had  not  applied  for  it.  Some  care 
was  due  from  it  when  supplying  those  who 
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<^id  apply,  to  see  that  those  who  did  not 
-should  be  protected  from  the  undesired  ele- 
meDt.     The  defendant  urges  that  it  would 
be  most  unreasonable  to  impose  upon  it  the 
^duty  of  knowing  when  gas  was  to  be  turned 
on  in  every  building  in  the  city,  where  it 
was  to  be  used,  and  to  inspect  the  piping 
immediately  prior  to  the  taming  on  of  the 
^as.    It  is  asserted  such  a  duty  would  be  al- 
most impossible  of  performance,   and  that 
-every  reasonable  requirement  is  met  by  the 
-obligation  to  inspect  upon  notice  and  request. 
But  the  companv,  by  the  adoption  of  the  cus- 
tom already  spoken  of  in  re/^ard  to  the  deliv- 
•«ry  of  the  plans  of  the  piping  to  it,  entirely 
-did  away  with  the  necessity  of  notifying  it« 
•and  left  it  to  the  discretion  of  the  owner  or 
applicant  at  what  time  or  by  whom  the  gas 
fni|^hc  be  turned  on.     It  has  by  its  own  act 
relieved  itself,  so  far  as  it  could,  of  any  obli- 
. Ration  to  make  inspection  before  the  gas  shall 
1>e  turned  on.     We  do  not  see  the  impractica- 
bility of  inspection,  as  is  alleged  by  defend- 
■ant,  or  its  great  expense.     If  when  a  meter 
ahould  be  applied  for  in  an  apartment  house 
like  this,  in  order  to  take  the  defendant's 
^as,  the  defendant  should,  at  the  time  of 
cending  it,  send  a  proper  inspector  to  inspect 
the  piping,  there  would  not  be  much  diffi- 
culty  in  that  ca^.      The  inspection  here 
•spoken  of  would  not  include  the  examination 
•of  pipes  under  floors,  or  covered  by  plaster- 
ing.    No  ripping  up  of  work  already  done 
in  the  way  of  flooring  and  of  lath  and  plaster- 
ing could  reasonably  be  required.     A  fair 
examination  of  the  piping  which  was  dis- 
•closed,  and  the  ends  of  tubes  coming  out 
into  the  open  spaces,  through  which  the  gas 
might   penetrate   into   other   quarters  than 
where  it  was  applied  for,  would  certainly 
be  all  that  could  ever  be  reasonably  called 
for.      We  do  not  say  that  even  this  must  be 
•done  as  a  legal  proposition.     It  is  a  ques- 
tion for  the  jury  upon  the  issue  of  negligence. 
The  suggestion  that  tlie  company  had  no 
Tight  to  enter  upon  the  premises  for  that 

f purpose  we  do  not  regard  as  well  founded, 
t  might  proper] V  refuse  to  permit  the  gas 
to  be  turned  on  in  a  case  of  separate  stores 
.and  flats  like  that  here  presented,  until  some 
reasonable  examination  of  the  piping  had 
been  made  in  the  other  portions  of  the  build- 
ing, where  gas  had  not  been  applied  for, 
uiuch  as  would  lead  to  the  belief  that  the  pip- 
ing in  that  other  portion  was  in  proper  con- 
'dition.  We  do  not  sav  that  the  company 
was  bound,  as  matter  of  law,  to  make  this 
-examination  by  its  own  asrents,  or  that  a 
failure  to  make  it,  and  a  reliance  on  the  cer- 
tificate implied  from  the  delivery  of  plans, 
was  negligence;  but  we  say  that,  whether 
-such  reliance  was  or  was  not  negligent  was, 
under  the  circumstances  of  this  case,  a  mat- 
ter for  the  Jury  to  decide.  Having  adopted 
the  practice  of  relying  upon  the  plans  when 
delivered  as  equivalent  to  a  certificate  that 
the  piping  was  in  good  condition,  and  there- 
after permitting  any  one  to  turn  on  the  gas, 
the  propriety  of  that  custom  must  go  to  the 
jury  upon  the  question  of  negligence. 

Ihe  defendant,  after  the  delivery  of  the 
plans,  and  having  thus  obtained  a  general 
Knowledge  of  the  character  of  the  building, 
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must  have  known  of  the  separate  stores  and 
apartments,  and  that  separate  meters  were 
required.  The  agents  of  the  defendant  saw 
that  bv  the  plans  the  pipes  were  placed  so 
as  to  distribute  the  gas  to  other  portions  of 
the  building  than  those  from  which  applica- 
tion had  been  so  far  made.  Was  it  or  not  a 
reasonable  matter  to  ask  of  the  defendant 
that,  before  permitting  its  gas  to  be  turned 
into  the  building  for  the  purpose  of  supply- 
ing those  who  had  applied  for  it  the  company 
should,  through  its  own  servants,  make  some 
examination  of  the  state  of  the  piping  lead- 
ing to  the  other  quarters,  to  the  end  that  it 
might  say,  with  reasonable  certainty,  such 
piping  was  in  proper  condition  to  hold  the 
gas,  and  not  to  let  it  escape  upon  the  prem- 
ises of  those  who  had  not  applied  for  and  did 
not  want  it?  Or  had  the  company  done  all 
that  could  reasonably  have  been  required  of 
it  by  entering  into  the  understanding  as  to 
the  plans,  and  that  their  delivery  should  be 
regarded  as  equivalent  to  a  certificate?  This 
presents,  We  think,  a  fair  question  of  fact, 
and  not  one  of  law. 

The  defendant  also  urges  that  it  was  not 
its  duty  to  turn  on  the  gas,  but  it  was  only 
obliged  to  allow  it  to  be  turned  on,  and  there- 
fore it  ought  not  to  be  held  liable  for  the  act 
of  a  stranger.  In  this  we  think  it  entirely 
misapprehends  its  duty.  It  is  obliged  to 
supply  the  gas  to  applicants.  When  they 
have  done  what  is  necessary  to  make  a  con- 
nection, with  its  consent,  with  the  mains  of 
the  defendant,  and  have  applied  for  and  ob- 
tained the  meter  to  measure  their  supply, 
we  are  clearly  of  the  opinion  that,  in  order 
to  fulfil  its  duty  to  supply  gas,  the  defend- 
ant is  under  the  obligation,  when  applied 
to,  of  turning  it  on  so  that  the  supply  may 
be  given.  Certainly  it  ought  not  to  be  held 
liable  for  the  act  olT a  stranger  in  turning  on 
the  gas  without  its  knowliklge  or  request. 
We  do  not  permit  any  liability  to  be  founded 
upon  that  fact.  If  liable  at  all,  it  must  be 
for  its  own  neglect  (if  the  Jury  shall  so  find) 
in  failing  to  make  any  inspection,  and  in 
adopting  a  custom  which,  when  carried  out, 
permitted  the  turning  on  of  the  gas  by  any 
one  at  any  time  after  the  delivery  of  a  meter 
by  the  company.  This  is  the  extent  of  de- 
fendant's liability.  We  do  not  think  the 
principle  of  the  case  of  Ry lands  v.  Fletcher , 
L.  R.  8  H.  L.  880,  applies  here.  The  de- 
fendant is  not  an  insurer.  In  the  English 
case  the  defendant  was  held  liable,  at  all 
events,  for  the  damage  done  to  his  neighbor's 
mines  by  reason  of  an  overflow  from  water 
which  the  defendant  had  accumulated  on  his 
own  land. 

Here  the  defendant  is  engaged  in  manu- 
facturing and  selling  an  article  which  has 
become  so  universally  used  for  illuminating 
purposes  as  to  be  regarded  almost  as  an  es- 
sential of  city  life.  Having  manufactured 
it,  the  law  compels  the  company  to  furnish 
it  to  an  owner  or  occupant  on  certain  tiTms. 
It  is  bound,  not  only  in  the  fulfilment  of  the 
purpose  of  its  existence,  but  by  afilrmative 
provisions  of  law.  to  deliver  the  gas  into  the 
buildings  of  others.  In  making  that  del  i very 
it  is  not  an  insurer,  but  is  simply  bound  (in 
such  a  case  as  this),  to  that  degree  of  care 
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whicti  the  nature  of  the  article  it  deals  in, 
and  the  consequences  to  be  apprehended  from 
an  accident,  reasonably  call  for.  Nor  do  we 
assume  to  say  that  when  once  the  piping,  in 
cases  similar  to  this,  has  been  fairly  and 
properly  examined  preyious  to  turning  on 
the  gas  (if  such  examination  by  defendant's 
servants  is  called  for  at  all),  that  thereafter 
there  is  a  continuing  liability  on  the  part  of 
the  company  to  see  to  it  that  such  piping  is 
kept  in  proper  condition.  As  the  company 
has  no  control  over  the  piping,  does  nut  put 
it  in,  and  is  not  consulted  about  it,  the  prin- 
ciple upon  which  it  might  be  held  liable, 
in  cases  of  this  character,  at  the  time  of  the 
first  delivery  of  gas,  if  no  precaution  were 
taken  at  all,  is  simply  that  it  would  have  the 
right  to  refuse  to  turn  on,  or  permit  others 
to  turn  on,  the  gas  for  the  supply  of  the  ap- 
plicanis  until  properly  assured  of  the  condi- 
tion of  the  piping  in  other  portions  of  the 
building.  Having  become  assured  of  it,  and 
the  gas  being  on,  it  would  not  seem  that  the 
company  ought  further  to  be  regarded  as  li> 
able  for  the  continuous  good  condition  of  the 
piping.  Here  we  may  justly  say  that  to 
impose  such  a  liability  upon  the  defendant 
would  clearly  be  unreasonable.  It  would 
render  necessary  the  examination,  at  frequent 
intervals,  of  all  the  buildings  in  the  city  in 
which  gas  was  used.    This  would  be  so  oner- 


ous as  to  be  practically  impossible  of  execa> 
tion,  because  of  the  expense  to  the  oompany. 
The  law  ought  not  to,  and  does  not,  exact  aa 
unreasonable  amount  of  care  from  any  one. 
Under  the  restrictions,  however,  as  abov^ 
stated,  we  think  the  question  of  defendant** 
negligence  was  for  the  Jury. 

The  other  ground  of  defense,  as  to  the  con- 
tributory negligence  of  the  plaintiff's  intes- 
tate, we  do  not  think  shoula  be  taken  from 
the  Jury.  Sometimes  it  is  extremely  dan^r- 
ous  to  take  a  light  to  discover  the  locatioa 
of  a  gas  leak,  and  sometimes  it  is  not,  de- 
pending upon  various  circumstances ;  among 
others,  upon  the  extent  of  the  leak,  the  size 
of  the  inclosure  where  located,  and  the  length 
of  time  the  leak  has  existed.  The  plaintiff's 
intestate,  a  boy  of  eighteen,  took  the  candle, 
with  the  statement  that  he  had  seen  gas  men 
take  a  candle  to  find  a  leak,  and  it  is  a  faa 
that  they  do  so  upon  some  occasions.  The 
whole  case  as  to  the  contributory  negligence 
of  the  plaintiff's  intestate  should  oe  sub- 
mitted to  the  proper  Judges  of  fact. 

Th£  judgment  must  be  reversed^  and  a  new 
trial  granted,  costs  to  abide  the  event. 

O'Brien*  Bartlett,  and   HaUrl&t,  JJ.» 
concur.     Finch  and  Gray*  JJ. ,  dissent. 
Andrews,  Ch.  J.,  did  not  sit. 
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The  impairment  of  the  capacity  of  a 
married  woman  to  perform  labor  can 
be  considered  as  ao  element  of  thedama^reB 
recoverable  in  an  action  by  her  for  a  personal  in- 
jury wbere  the  statutes  entitle  her  to  make  con- 
tracts on  her  own  account  and  ffive  her  the  right 
to  her  own  earnings. 

(January  2,  1806.) 

EXCEPTIONS  ^  plaintiff  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  during  trial  of  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  resulted  from  defendant's  negligence 
which  resulted  in  disallowance  of  damages  for 
her  loss  of  earning  capacity.    Sustained. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  A.  Stroat  and  George  E. 
Smith,  for  plaintiff: 

The  wife  may  sue  and  recover  for  such 
work  and  labor. 

Burke  v.  Cole,  97  Mass.  118. 

Therefore  it  seems  to  follow  that  the  hus- 
band cannot. 


The  married  woman  is  prohibited  from  bo- 
ing  her  husband.  Every  other  person  is  ex- 
posed to  her  legal  attack.  For  every  cause 
against  any  other  person  she  stands  as  well  aa 
her  unmarried  lister. 

She  may  recover  for  loss  of  earning  capacity. 

Jordan  v.  Middlesex  R,  Co.  188  Mass.  425. 

Messrs.  Benton  A  Choate,  for  defendant: 

Upon  marriage,  the  obligation  to  support  tbe 
wife  is  imposed  upon  the  husband  so  long  ta 
they  shall  live  together.  The  legal  presump- 
tion is  that  her  services,  and  the  comfort  of 
her  society,  are  of  a  worth  to  him  equal  to  all 
tbe  obligations  which  the  law  imposes  upon 
him  because  of  the  marital  relation.  Tbe  ob- 
ligation to  support  is  coextensive  with  the 
wife's  obligation  to  render  service. 

RandaUv.  Randall,  87  Mich.  568. 

The  statute  is  in  derogation  of  the  common 
law,  and  its  effect  is  not  to  be  extended  by  im- 
plication. 

I.,ord  V.  Parker,  8  Allen,  127;  Edwards  v. 
Stevens,  8  Allen,  815;  Brookings  ▼.  White,  4^ 
Me.  479;  2  Bishop,  Married  Women.  §  23. 

By  tbe  statutes  of  1855  a  married  woman  was 
authorized  to  make  contracts  with  reference 
to  her  real  and  personal  property.  Under  this 
authority  sbe  could  give  a  note  for  land  pur- 
chased by  her. 

Chapman  v.  Foster,  6  Allen,  186. 


NOTS.— In  connection  with  the  above  case  as  to 
recovery  for  loss  of  earnioffs  of  a  married  woman, 
see  Citizens'  Street  B.  Go.  v.  Twlname  (Ind.)  7  L. 
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R.  A.  8S2;  Blaectainska  v.  Howard  Mission  k  Hom^ 
for  Little  Wanderers  (N.  Y.)  15  L.  R.  A.  21&.-th* 
latter  of  which  Is  opposed  to  the  present 
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But  she  could  DOt  j^ve  a  DOte  for  a  debt  of 
her  husband  to  a  third  person. 

Athol  Maeh,  Co.  ▼.  FuUer,  107  Mass.  487. 

This  statute  would  not  seem  to  make  her 
earniDjrs  while  living  with  her  husband  her 
property. 

See  Aitz  y.  MiUMl,  94  U.  &  580,  ^  L.  ed. 
179. 

A  suit  bj  a  husband  for  loss  of  service,  to 
be  maintainable,  must  be  founded  upon  the 
loss  and  deprivation  of  a  legal  right;  but,  if 
the  plaintiff's  contention  be  correct,  a  complete 
defense  has  been  furnished  by  the  legislature 
to  all  such  actions,  because,  by  making  the 
wife  a  free  agent  to  contract,  it  has  taken 
from  the  husband  utterly  the  right  to  inter- 
fere with  the  right  to  perform  her  contracts 
and  require  her  services  at  home.  But  the 
courts  have  recently  recognized  the  right  to 
maintain  such  actions. 

SuUitan  v.  LoweU  A  D.  Street  B,  Co.  163 
Mass.  586. 

No  legislation  has  relieved  the  husband  of 
any  of  the  obligation  of  support  which  was 
placed  upon  him  by  the  common  law.  He  is 
6tiU  bound  to  furnish  his  wife  with  food,  cloth- 
in^r,  nursing,  and  medicine,  and  the  other 
necessaries  and  comforts  of  life. 

Litingston  v.  Hammond,  163  Mass.  875. 

Some  of  the  results  which  might  follow 
from  the  construction  which  must  be  placed 
upon  this  section  if  the  plaintiff's  contention  is 
correct  are  suggested  in  Bcldndel  v.  Sekindd,  1 3 
Md.  108,  and  in  Cole  ▼.  Van  Riper,  44  111.  58. 

No  suit  by  a  husband  could  be  maintained 
for  enticing  away  or  harboring  his  wife,  and 
possibly  none  for  her  seduction.  Certainly  no 
damages  could  be  recovered  for  loss  of  services 
or  companionship  consequent  on  such  seduc- 
tion. It  would  make  services  rendered  to  hus- 
band or  children  proper  subject  for  compen- 
sation, though  no  suit  could  be  maintained. 

Grant  v.  Oreen,  41  Iowa,  88;  Douglas  v. 
Gausman,  68  111.  170;  Pub.  Stat.  chap.  147, 
§7. 

Statutes  of  very  similar  purport  in  other 
states  have  been  passed  upon,  and  it  has  been 
held  that  the  husband  has  not  been  deprived 
of  his  riffhts. 

Mewhtrter  v.  Hatten,  43  Iowa,  388,  30  Am. 
Rep.  618;  TvUk  v.  Chicago,  R.  I.  d  P.  R.  Co, 
43  Iowa,  518;  Filer  v.  ^ew  York  C.  R.  Co.  49 
N.  Y.  47,  10  Am.  Rep.  837;  Beau  v.  Kia/i,  6 
Thomp.  A  C.  464;  SeiU  v.  Mitchell,  94  U.  S. 
580,  34  L.  ed.  179. 

If  no  statute  has  operated  to  transfer  to  the 
wife  an  independent  right  to  her  own  services 
when  executory,  then  it  must  be  true  that  no 
arrangement  lietween  the  parties  can  effect 
that  result. 

Woodbeck  v.  Havens,  43  Barb.  66;  Elliott  v. 
Bendey,  17  Wis.  593. 

No  such  gift  could  be  made  infuturo  by  the 
husband  to  the  wife. 

Glenn  v.  Johnson,  85  U.  8.  18  Wall.  477,  31 
L.  ed.  856;  Pub.  Stat  chap.  147,  §  8. 

Allen,  J.,  delivered  the  opinion  of  the  court: 
The  general  question  arising  in  this  case  is 
whether,  in  an  action  brought  by  a  married 
woman  to  recover  damages  for  a  personal  in- 
jury, the  impairment  of  her  capacity  to  per- 
form labor  can  be  considered  as  an  element  of 
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the  damages.  By  Stat.  1846,  chap.  909,  §  1,  it 
was  enacted  that  "  in  all  cases  where  married 
women  shall  hereafter  by  their  own  labor  earn 
wages,  payment  may  be  made  to  them  for  the 
same."  This  was  followed  by  Stat  1855, 
chap.  804,  §7:  "Any  married  woman  may 
carry  on  any  trade  or  business  and  perform 
any  labor  or  services  on  her  sole  and  separate 
account;  and  the  eamines  of  any  married 
woman  from  her  trade,  business,  labor,  or  serv- 
ices shall  be  her  sole  and  separate  property,' 
and  may  be  used  and  Invested  by  her  in  her 
own  name;  and  she  may  sue  and  be  sued  as  if 
sole  in  regard  to  her  trade,  business,  labor, 
seryices,  and  earnings;  and  her  property  ac- 
quired by  her  trade,  business,  and  service,  and 
the  proceeds  thereof,  may  be  taken  on  any  ex- 
ecution against  her." 

By  Stat.  1857.  chap.  349,  §6,  it  was  provided 
that  a  husband  should  not  be  bound  by  bis 
wife's  contracts  in  respect  to  her  separate  prop- 
erty or  to  her  trade. 

The  rights  of  married  women  in  respect  to 
their  labor  are  thus  defined  in  €kn.  Stat.  chap. 
108: 

Sec.  1:  **  The  property,  both  real  and  per- 
sonal, which  any  married  woman  now  owns  as 
her  sole  and  separate  property,  that  which 
comes  to  her  by  descent,  devise,  bequest,  gift, 
or  grant,  that  which  she  acquires  by  her  trade, 
business,  labor,  or  services  carried  on  or  per- 
formed on  her  sole  and  separate  account,  .  .  . 
shall,  notwithstanding  her  marriage,  be  and 
remain  her  sole  and  separate  property,  and  may 
be  used,  collected,  and  invested  by  her  in  her 
own  name,  and  shall  not  be  subject  to  the  in- 
terference or  control  of  her  husband,  or  liable 
for  his  debts." 

Sec.  8:  "A  married  woman  may  bargain, 
sell,  and  convey  her  separate  real  and  personal 
property,  enter  into  any  contracts  in  reference 
to  the  same,  carry  on  any  trade  or  business, 
and  perform  any  labor  or  services,  on  her  sole 
and  separate  account,  and  sue  and  be  sued  in 
all  matters  having  relation  to  her  separate 
property,  business,  trade,  services,  labor  and 
earnings,  in  the  same  manner  as  if  she  were 
sole." 

Sec.  5:  "  The  contracts  made  by  a  married 
woman  in  respect  to  her  separate  property, 
trade,  business,  labor,  or  services  shall  not  be 
binding  on  her  husband,  nor  render  him  or  his 
property  liable  therefor;  but  she  and  her  sep- 
arate property  shall  be  liable  for  such  contracts 
in  the  same  manner  as  if  she  were  sole." 

Sec.  6:  "  Payment  may  be  made  to  a  mar- 
ried woman  for  wages  earned  by  her  labor,"* 
etc. 

By  Stat.  1863,  chap.  198,  amended  by  Stat. 
1881,  chap.  64,  g  1,  a  married  woman  doing 
business  on  her  separate  account  must  record  a 
certificate  in  the  town  or  city  clerk's  office  set- 
ting forth  various  particulars,  or  her  husband 
may  file  such  certificate.  In  case  of  failure  to 
do  so,  her  property  will  not  be  protected  against 
his  creditors,  and  he  will  be  liable  on  her  con- 
tracts 

By  Stat  1874,  chap.  184,  §  1,  '*  a  married 
woman  may  .  .  .  make  contracts,  oral 
and  written,  sealed  and  unsealed,  in  the  same 
manner  as  if  she  were  sole,  and  all  work  and 
labor  performed  by  her  for  others  than  her 
husband  and  children  shall,  unless  there  is  an 
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express  agreement  on  her  part  to  the  contrary, 
be  presumed  to  be  on  her  separate  account." 
And  by  section  8  "  a  married  woman  may  sue 
and  be  sued  in  the  same  manner  and  to  the 
same  extent  as  if  she  were  sole,  but  nothing 
herein  contained  shall  authorize  suits  between 
husband  and  wife." 

This  enumeration  of  statutes  shows  the 
growth  of  the  legislation  on  this  particular 
subject,  and  the  foregoing  provisions  are  now 
'embodied  in  a  somewhat  compressed  form  in 
Pub.  Stat.  chap.  147. 

By  virtue  of  this  legislation,  a  married  wom- 
an becomes,  in  the  view  of  the  law,  a  distinct 
and  independent  person  from  her  husband, 
Dot  only  in  ^e^pect  to  her  right  to  own  prop- 
erty, but  also  in  respect  to  her  right  to  use  her 
time  for  the  purpose  of  earning  money  on  her 
sole  and  separate  account.  She  may  perform 
labor,  and  is  entitled  to  her  wages  or  earnings. 
If  she  complies  with  the  statutory  require- 
ments aa  to  recording  a  certificate,  she  may 
carry  on  any  trade  or  ousiness  on  her  sole  and 
separate  account,  and  take  the  profits,  if  profits 
there  are,  as  her  separate  property.  Her  right 
to  enter  into  contracts,  to  earn  money,  to  en- 
gage In  performing  labor  or  service,  to  enter 
into  trade  on  her  own^account,  is  inconsisient 
with  the  view  that  her  capacity  to  labor  be- 
longs exclusively  to  her  husband.  He  can  ap- 
Sropriate  neither  her  earnings  nor  her  time. 
[er  right  to  employ  her  time  for  the  earning 
of  money  on  her  own  account  is  as  complete 
as  his,  subject  to  the  requirement  of  recordins: 
a  certificate  in  case  she  enters  into  trade.  This 
may  interfere  with  his  ilffht  to  and  enjoyment 
of  her  society,  companionship  and  services. 
But  this  is  a  consequence  which  the  legislature 
must  be  deemed  to  have  foreseen  and  intended. 
His  right,  in  these  respects,  is  now  made  sub- 
ordinate to  her  right  to  employ  her  time  in  the 
care  and  management  of  her  property,  and  in 
the  earning  of  money  by  performing  labor  or 
by  carrying  on  a  trade  or  business.  So  far  as 
the  statutes  have  given  to  her  a  riirht  to  act  in- 
dependently of  him,  so  far  bis  rights  and  con- 
trol in  respect  to  her  are  necessarily  abridged. 
He  can  no  longer  compel  ber  to  work  for  him 
during  such  time  as  she  may  choose  to  perform 
labor  on  her  sole  and  separate  account.  By 
the  common  law  the  husband  was  bound  to 


support  his  wife,  and  therefore  was  entitled  to 
her  services.  By  the  statutes,  which  modifr 
the  common  law,  his  right  to  her  services  u 
abridged,  though  his  obligation  to  support  her 
remains. 

It  is  urged  in  argument  that  she  may  roo- 
tract  to  die  vote  her  whole  time  to  work  which 
is  to  be  performed  away  from  his  home,  aod 
which,  perhaps,  may  require  her  absence  for 
ten  years,  thus  amounting  to  a  desertion  which 
would  be  in  violation  of  her  matrimonial  duty. 
But  the  possibility  of  extreme  cases  should  not 
conclusively  determine  the  construction  of 
statutes,  nor  do  we  now  decide  whether  the 
statutes  would  peimit  such  action  on  her  part 
against  his  consent.  To  a  certain  limited  ex- 
tent—as, for  example,  in  fixing  the  domicil, 
and  in  being  responsible,  under  ordinary  cir- 
cumstances, for  its  orderly  management— the 
husband  is  still  the  head  of  the  family.  But 
in  some  particulars  a  married  woman  is  now 
independent  of  her  husband's  control.  In  the 
case  now  before  us  the  impairment  of  the 
plaintiff's  capacity  to  labor  was  an  element 
which  might  be  considered  by  the  jury  in  the 
estimate  of  het  damages.  In  respect  to  this, 
as  with  other  elements  of  damages,  no  close 
approximation  to  mathematical  accuracy  can 
in  all  cases  be  reached.  In  some  instances  the 
right  of  a  married  woman  to  perform  labor  for 
others  may  have  no  money  value.  How  much, 
if  anything,  should  be  allowed  on  this  groand, 
must  be  left  to  the  jury  to  determine,  under 
the  circumstances  of  each  particular  case.  The 
radical  nature  of  the  change  effected  by  the 
legislation  of  this  slate  in  tne  legal  condition 
of  married  women  is  illustrated  in  numerous 
decisions,  of  which  Jordan  v.  MiddUses  B,  Co, 
138  Mass.  425,  most  nearly  resembles  the  pres- 
ent case.  But  see  also  Pather  v.  Simondi,  1 
Allen,  258;  Amei  v.  Faster,  8  Allen,  541;  Bu- 
rner V.  Lard,  5  Allen,  460;  Chapman  v.  Pbiter^ 
6  Allen,  136;  Stewart  v.  JenJdne,  Id.  800;  Chap- 
man y.  Briffgi,  11  Allen,  546;  Burke  v.  Cole, 
97  Mass.  118;  Snow  v.  Sliddon,  126  Mass.  333, 
30  Am.  Rep.  684;  Head  v.  Stewart,  129  Mass. 
407;  PaeiJUs  Nat,  Bank  v.  Windram,  133  Mass. 
175;  Bvtlery.  Ives,  189  Mass.  202;  Binnefy, 
Qlobe  Nat.  Bank,  150  Mass.  574.  6  L.  B.  A. 
879. 

Exceptions  sustained. 


NEW  YORK  COURT  OF  APPEALS. 


8PRINGPIELD  FIRE  &  MARINE  INSUR- 
ANCE COMPANY,  Bespt,, 
e. 
Village  of  KEESEVILLE,  Appt. 

a4S  N.  Y.  40.) 

1.   A  mimielpal  eorporation  is  not  lia- 
tde  fbr  damage*  caused  by  tire  In  conse- 

Kora.— For  liability  for  toss  of  property  by  fire 
because  of  failure  of  water  supply,  see  note  to 
HowsmoQ  V.  Trenton  Water  Co.  (Mo.)  23  L.  R.  A. 
Itf. 

For  water  rates  as  taxes,  see  note  to  Wagner  v. 
Bock  Island  (lU.)  21  L.  U.  A.  619. 
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quence  of  its  netrUgent  failure  to  maintain  salB- 
cient  waterworks. 

2.  The  mainteiuuioe  of  mmilclpal  wsp 
terworkfl  Is  in  no  sense  a  private  busi- 
ness for  Defrllfrence  lo  which  the  corporation 
wilJ  be  held  liable,  but  is  an  exercise  of  goven- 
meotal  power  for  the  public  good  appertaininff 
to  the  corporation  in  its  political  character. 

8.  The  imposition'of  water  rents  by  s 
municipal  corporation  for  the  uae  of  wa- 
ter does  not  show  that  the  waterworks  system  s 
operated  by  the  corporation  in  its  private  cor- 
porate character,  but  is  only  a  mode  of  taxatioo 
and  part  of  the  general  scheme  of  raising  reT» 
nue  to  carry  on  the  work  of  governments 
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(December  19, 1805.) 

APPEAL  by  defendant  from  an  interlocu- 
tory judgment  of  the  General  Term  of 
the  Supreme  Court,  Third  Department,  revers- 
ing a  judgment  of  u  Special  Term  for  Essex 
County  ^hicb  sustained  a  demurrer  to  the  com- 
plaint in  an  action  brought  to  hold  defendant 
liable  for  the  amount  which  plaintiff  had  been 
compelled  to  pay  by  reason  of  the  destruction 
of  a  house  by  tire  in  consequence  of  defend- 
ant's alleged  negligence.    Reverted, 

Statement  by  Gray.  J.  : 

The  complaint  seta  forth  that  the  plaintiff 
is  a  Massachusetts  corporation,  and  that  the 
defendant  is  a  village  organized  under  the 
provisions  of  chapter  291  of  the  Laws  of 
the  state  of  New  York,  passed  in  1870,  and  the 
amendments  thereto;  that  the  plaintiff  car- 
ried on  the  business  of  flre  insurance  within 
the  limits  of  the  defendant,  and  for  the  priv- 
ilege of  so  doing,  and  of  having  the  protec- 
tion of  the  waterworks  and  fire  department 
and  appliances  of  defendant,  had  paid  an  an- 
nual tax  to  the  defendant ;  that  the  defendant 
bad  a  system  of  waterworks  and  flre  appli- 
ances which  were  maintained  by  taxes  levied 
upon  all  its  taxable  inhabitants,  includinir 

glaintiff  and  other  insurance  companies,  and 
y  water  rents  paid  by  such  inhabitants.  The 
complaint  then  proceeds  to  set  forth  the  in- 
surance by  the  plaintiff  of  property  of  one 
Emily  E.  Brewer,  for  a  percentage  less  than 
for  like  property  outside  the  limits  of  the 
waterana  flre  protection,  and  the  destruction 
by  flre  thereoi,  In  consequence  whereof  the 
plaintiff  had  paid  to  her.  under  its  contract 
of  insurance,  $4,450.  The  complaint  then 
sets  forth  the  assignment  to  plaintiff  by 
Emily  E.  Brewer  of  all  claims  and  damages 
against  the  defendant,  by  reason  of  said  flre 
and  damages,  and  alleges  that  ''at  the  time 
of  the  aforesaid  fire,  the  defendant  had  wrong- 
fully and  negligently  allowed  and  caused  its 
said  waterworks,  pumps,  pipes,  and  flre  ap- 
pliances to  become  and  be  out  of  repair, 
broken  and  weakened,  stopped  with  mua  and 
other  foreign  objects,  and  unflt  for  use,  to 
such  extent  that  water  could  not  be  thrown 
or  put  upon  said  dwelling  house  to  extin- 
i^uish  the  flre  therein ;  that  when  the  hose  was 
laid  and  opened,  and  ready  to  throw  water 
upon  the  flre  in  said  house,  said  flre  was  very 
slight,  and  had  done  very  little  damage ;  that 
if.  said  flre  appliances  and  waterworks  had 
been  in  proper  working  order,  said  flre  would 
and  could  have  been  extinguished  without 
damaging  said  house  to  exceed  $800 ;  that  at 
the  time  of  said  flre,  and  for  several  years 
previous  thereto,  the  defendant,  under  and  in 
pursuance  of  the  powers  granted  it  by  the 
laws  of  the  state  of  New  York,  had  assumed 
to  raainjAin  waterworks  and  flre  appliances 
and  a  flre  department  for  the  purpose,  among 
other  things,  of  protecting  tiie  property  of 
the  inhabitants  of  defendant  against  loss  by 
fire,  of  all  which  plaintiff  and  its  assignor 
had  notice,  and  in  reliance  thereon  said  as- 
signor paid  taxes  to  defendant  to  maintain 
the  same,  and  plaintiff  paid  taxes  to  defend- 
ant for  said  purpose,  ana  insured  property  at 
reduced   rates  as   aforesaid;    •    •    •    that 
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plaintiff's  aforesaid  loss  of  $4,450,  to  the  ex- 
tent of  at  least  $4, 150  was  caused  solely  by 
the  neglieence  and  wrongful  and  unlawful 
acts  of  defendant  in  failing  to  keep  its  water- 
works and  flre  appliances  in  proper  working 
order,  and  in  failing  to  employ  competent 
men  to  manage  and  care  for  the  same. "  Tho 
complaint  then  demanded  judgment  for  the 
said  sum  of  $4,160.  The  defendant  demurred 
to  the  complaint,  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  At  special  term  the  demurrer  waa 
sustained  and  judgment  went  for  the  defend- 
ant, dismissing  the  complaint ;  but,  upon  ap- 
peal to  the  general  term,  that  court  reversed 
the  judgment,  and  overruled  the  defendant's 
demurrer.  From  the  general -term  judgment 
the  defendant  has  appealed  to  this  court ;  the 
general  term  having  certifled  the  question  as 
one  of  sufficient  importance  to  renacr  the  de- 
cision of  this  court  desirable  before  proceed- 
ing further. 

Mesnrt,  MeLani^lilin  Sb  Rowe*  for  appel- 
lant: 

A  municipal  corporation  cannot  be  made 
liable  (in  the  absence  of  a  statute  giving  the 
remedy)  for  an  injury  arising  from  the  negli- 
gent use  of  its  property  from  which  it  receives, 
in  its  corporate  capacity,  no  ^cial  beneflt;  or 
from  a  negligent  use  of  its  property  by  its  of- 
ficers not  acting  as  agents  or  servants  of  the 
corporation  but  as  public  officeis  whose  duties 
are  defined  by  law. 

Edgerly  v.  Cfoneard,  62  N.  H.  8;  Thayer  v. 
Bo9t<m,  19  Pick.  511,  81  Am.  Dec.  157;  Haf- 
ford  V.  JVVw  B«J/brrf,  16  Gray.  297;  HiU  v. 
Botton,  129  Mass.  844,  28  Am.  Rep.  882;  Bar- 
bour V.  Elletoorth,  67  Me.  294:  Jewett  v.  Hew 
Haven,  88  Conn.  868.  9  Am.  Rep.  882:  Orant 
V.  Erie,  69  Pa.  420.  8  Am.  Rep.  272;  Davis  v. 
Montgomery,  61  Ala.  189,  28  Am.  Rep.  545; 
Cooley,  Torts,  620,  621;  2  DilL  Mun.  Corp. 
^  9^951, 958-965;  Wocibridge  v.  New  York, 
49  How.  Pr.  67;  Smith  v.  BoAeeter,  76  N.  Y . 
506;  Maxmilian  v.  New  York,  62  N.  Y.  160,  20 
Am.  Rep.  468;  CtMeara  v.  New  York,  1  Daly, 
425:  Bayes  t.  Oehkoek,  88  Wis.  814,  14  Am. 
Rep.  760. 

It  was  discretionary  with  the  defendant 
whether  it  would  construct  a  system  of  water- 
works, and  having  constructed  it,  whether  it 
would  maintain  it  or  allow  it  to  fall  into  dis- 
use. 

Wainwright  v.  Queene  County  Water  Co,  78 
Hun.  152;  Jiendei  v.  Wheeling,^^  W.  Ya.  288; 
Wheeler  v.  Cincinnati,  19  Ohio  St.  19.  2  Am» 
Rep.  168;  Van  horn  v.  Des  Moines,  68  Iowa» 
447,  50  Am.  Rep.  760;  Fisher  v.  Boston,  104 
Mass.  87.  6  Am.  Rep.  196;  Tainter  v.  Worces- 
ter, 128  Mass.  811,  25  Am.  Rep.  90;  Rdoerly  v. 
Concord,  62  N.  H.  8;  Jewett  v.  New  Haven,  88 
Conn.  868,  9  Am.  Rep.  882;  Torbus/i  v.  Nor^ 
wieh,  88  Conn.  225,  9  Am.  Rep.  895;  Grant 
V.  Erie,  69  Fa.  420,  8  Am.  Rep.  272;  Black  v. 
Columbia,  19  8.  C.  412,  45  Am.  Rep.  786; 
ffeUer  v.  Sedalia,  58  Mo.  159,  14  Am.  Rep. 
444;  Eaves  v.  Oshkosh,  88  Wis.  814,  14  Am. 
Rep.  760;  Kelley  v.  Milwaukee,  18  Wis.  88; 
Datis  V.  Montgomery,  51  Ala.  139,  28  Am.  Rep. 
545;  Faulkner  v.  Aurora,  85  Ind.  180;  Howard 
V.  JSan  Francisco,  51  Cal.  52;  Wilcox  v.  Chicago^ 
107  m.  884,  47  Am.  Rep.  484;  Smith  v.  Boeh- 
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enter,  76  N.  T.  518;  Wash  ▼.  Rvtland,  68  Vt. 
228,  48  Am.  Rep.  762;  2  Dill.  Man.  Corp.  Sd 
•d.  976;  Shearm.  &  Redf .  Neg.  4th  ed.  §  265. 
Water  companies  which  contract  with  the 
public  authorities  to  furnish  water  sufficient 
in  quantity  and  pressure  to  extinguish  fires  are 
not  liable  to  property  owners  for  damages  re- 
sulting from  failure  to  keep  their  contract. 

22  Alb.  L.  J.  124:  Eouee  ▼.  Boutton  Water- 
uorki  Co.  (Tex.)  22  8.  W.  277:  Daws  v.  ainton 
Wateruorke  Go,  54  Iowa,  59, 87  Am.  Rep.  185; 
Becker  ▼.  Keokuk  Waterteorki,  79  Iowa,  419; 
Fofder  v.  Athene  City  Watertoorke  Co.  83  Gkt. 
219;  Foster  v.  Ijookaut  Waterteorke  Co,  8  Lea, 
42;  Ferrie  v.  Careon  Water  Co.  16  Nev.  44, 40 
Am.  Rep.  485;  Nickereon  y.  Bridgeport  By- 
draulie  Go.  46  Conn.  24,  88  Am.  Rep.  1;  Eaton 
V.  Fairbury  Waterteorke  Co.  87  Neb.  546,  21 
L.  R.  A.  658;  Hotoemon  v.  Trenton  Water  Co. 
119  Mo.  804,  28  L.  R.  A.  146. 
Jir.  A.  W.  Bosrnton*  for  respondent: 
To  establish  a  oefense  based  on  exemption 
from  liability  for  damages  resulting  from  its 
own  wron^,  defendant  must  invoke  and  show 
law  that  is  irresistibly  clear  to  that  end. 

United  States  v.  Fisher,  6  U.  8.  2  Cranch, 
858,  2  L.  ed.  804;  Cogswell  ▼.  Ifete  York,  N. 
H.  A  H.  R.  Co.  108  N.  Y.  10;  Bohan  v.  P&rt 
Jervis  Gaslight  Co.  122  N.  Y.  18,  9  L.  R.  A. 
711. 

If  the  defendant  was  a  private  person  or  cor- 
poration there  would  be  no  question  of  its  lia- 
l)ility  under  the  facts  admitted  by  the  de- 
murrer. 

Connecticut  F.  Ins.   Co.  ▼.  Erie  R  Co.  73 
N.  Y.  899,  29  Am.  Rep.  171;  Borne  Ins.  Co.  y. 
Western  Transp.  Co.  88  How.  Pr.  102. 

No  good  reason  exists  for  not  applying  the 
rule  laid  down  in  New  York  v.  Bailey,  2  I^nio, 
444,  hotdinff  the  municipality  liable  on  the 
same  grounds  as  an  individual  or  other  corpo' 
ration. 

The  defendant  had  authority  of  law  to  main- 
tain waterworks  for  protection  against  flre» 
and  to  sell  water  from  them.  etc. 

Laws  1875,  chap.  181,  g  4;  Laws  1879,  chap. 
129,  as  amended  by  Laws  1881,  chap.  175,  and 
Laws  1888,  chap.  225;  Laws  1885,  chap.  211. 
It  cannot  justly  be  held  that  defendant  was 
exercising  its  sovereign,  or  judicial,  or  discre- 
tionary powers,  wherein  It  escapes  all  liability 
through  deference  to  the  ancient  fiction  that, 
*'the  King  can  do  no  wrong." 

Uoyd  V.  New  York,  5  N.  Y.  874,  55  Am. 
Dec.  847;  Beach,  Pub.  Corp.  g  1140. 

The  powers  granted  to  defendant  imply  the 
duty  on  the  part  of  defendant  to  execute  the 
powers:  because  the  interests  of  the  public  and 
third  persons  are  at  stake. 

Htitson  V.  New  Y<nk,  9  N.  Y.  168,  69  Am. 
Dec.  526;  R^^  v.  Rochester,  45  N.  Y.  129,  6 
Am.  Rep.  52;  New  York  v.  Furu,  8  Hill,  612; 
J^ople  V.  Meakim,  188  N.  Y.  214;  People  v. 
Otsego  County  Suprs.  51  N.  Y.  401;  People  v. 
Livmffiton  County  Suprs.  68  N.  Y.  114;  Eaga- 
dom  V.  Raux,  72  N.  Y.  588;  People  v.  Niagara 
County  Suprs.  49  Hun,  82;  Oiltnore  v.  Utiea, 
121  N.  Y.  568;  Rex  v.  Barlow,  2  8a]k.  609; 
Oooley.  Const.  Lim.  pp.  248,  249:  Nelson  v. 
N'ew  York,  68  N.  Y.  544;  Kramraih  v.  Albany, 
127  N.  Y.  581;  HiU  y.  New  York,  189  N.  Y, 
605. 
Even  if  we  grant  that  the  defendant  wu  nn 
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der  no  obligation,  oricinallv,  to  provide  water- 
works for  the  protection  of  its  inhabitants  and 
others  against  fire,  yet,  having  assumed  to  ex- 
ercise its  legal  right  so  to  do,  it  became  bound 
not  to  act  negligently  in  the  care  and  main- 
tenance of  the  same,  and  not  to  employ  in- 
competent servants. 

McCarthy  v.  Syracuse,  46  N.  Y.  196;  BariA- 
her  V.  Brooklyn,  119  N.  Y.  258. 7  L.  R  A.  592; 
Rochester  WJtite  Lead  Co.  v.  Rochester,  8  N.  Y. 
4($3.  58  Am.  Dec.  816;  Hutson  v.  New  York,  9 
N.  Y.  168.  59  Am.  Dec  526;  Conrad  y.  Ithaca, 
16  N.  Y.  158;  Birton  v.  Syracuse.  87  Barb. 
292;  Bitcftins  v.  Frosiburg.  68  Md.  100;  Sdferi 
v.  Brooklyn,  101  N.  Y.  186.  54  Am.  Rep.  664; 
Wilson  v.  New  Bedford,  108  Mass.  261, 11  Am. 
Rep.  852.  See  opinion  of  Finch.  J.,  in  Gita 
V.  Syracuse,  95  N.  Y.  87;  Jenney  v.  Brooklyn, 
120  N.  Y.  167. 

The  courts  have  held  municipal  corporations 
liable  for  neglect  to  maintain  pubUc  works  in 
good  repair. 

Moody  y.  New  York,  48  Barb.  282;  EyaU  v. 
Rondout,  44  Barb.  885;  Barton  v.  8f/raeuse, 
86  N.  Y.  54;  Davenport  v.  Ruckman,  87  N.  Y. 
568;  Wessman  v.  Brooklyn,  40  N.  Y.  8.  R  700. 
Employment  of  incompetent  servants  to  care 
for  public  works  is  negligence. 

Lloyd  v.  New  York,  5  N.  Y.  871,  55  Am. 
Dec  847. 

The  defendant,  by  accepting  its  organization 
and  powers  from  the  state,  thereby  becomes 
bound  to  the  state  to  exercise  those  powers  and 
the  duties  arising  therefrom  without  negli- 
gence. 

Conrad  v.  Ithaca,  16  N.  Y.  158;  Nelson  v. 
CanisUo,  100  N.  Y.  89;  Cain  v.  Syracuse,  95 
N.  Y.  88. 

And  third  parties  may  have  their  action  for 
damages  arising  from  neglect  of  defendant  to 
perform  those  duties. 

Robinson  v.  Cfiamherlain,  84  N.  Y.  889,  96 
Am.  Dec.  718;  Fulton  Fire  Ins.  Co.  y.  Bald- 
win, 87  N.  Y.  648;  Johnson  v.  Belden,  47  N, 
y.  180;  LittU  V.  Banks.  85  N.  Y.  263. 

The  true  rule  for  the  government  of  this 
case  is,  that  the  wrongdoer  is  liable  in  every 
instance  for  the  damages  that  he  causes  by  his 
negligence. 

Stock  v.  Boston,  149  Mass.  410;  Ehrgott  v. 
New  York,  96  N.  Y.  281.  48  Am.  Rep.  622; 
Rina  v.  Cohoes,  77  N.  Y.  88.  88  Am.  Rep.  574. 
The  contention  of  the  defendant  that  to  bold 
a  municipal  corporation  liable  in  a  case  like 
this  might  be  disastrous  financially,  cannot  be 
considered  serious  argument  or  entitled  to  ha?e 
weight 
&lt8  v.  Yonkers,  74  Hun,  75. 

Gray*  J.,  delivered  the  opinioo  of  the 
court: 

The  learned  justice  who  spoke  for  the  gen- 
eral term,  in  a  very  elaborate  and  interesting 
opinion,  proceeded,  very  correctly,  as  1 
think,  upon  the  assumption  tliat  the  negli- 
gence charged  against  the  defendant  in  the 
complaint  related  entirely  to  its  water vworka 
system.  In  the  view  which  we  take  of  the 
matter,  it  is  of  comparatively  little  conse- 
quence whether  the  plaintifF  bases  its  right 
of  action  upon  negligence  with  respect  to  the 
fire  department  as  such,  or  to  the  water  depart- 
ment as  sudL    But  the  fair  reading  of  the 
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complaint  undoubtedly  warrants  the  assump- 
tion of  the  learned  justice  at  general  term. 
If  I  correctly  apprehend  the  reasoning  which 
led  the  general  term  to  the  conclusion  that 
there  was  a  municipal  liability  upon  an  ad- 
mission of  the  facts  set  forth  in  the  com- 
plaint, it  rests,  in  the  main,  upon  two  the- 
ories. In  the  first  place,  it  is  held  that,  by 
the  voluntary  assumption  on  the  part  of  the 
defendant  of  the  power  conferred  by  statute 
to  construct  and  maintain  waterworks,  it  be- 
<^me  responsible  for  the  proper  exercise  of 
auch  power,  and  that  such  responsibility  is 
necessarily  demanded  in  the  interest  or  an 
«fi]cient  public  service,  and  the  inhabitants, 
who  have  contributed  to  the  maintenance  of 
«uch  a  public  work,  have  a  right  to  hold  the 
defendant  to  the  exercise  of  reasonable  care 
and  diligence  and  to  a  liability  for  a  failure 
to  do  so.  In  the  next  place  it  is  held,  while 
not  deeming  that  the  aefendant  had  engaged 
in  a  private  corporate  business,  conducted 
for  its  own  benefit,  and  not  for  the  general 
public,  nevertheless  that  the  defendant  hav- 
ing agreed  to  erect  and  take  charge  of  the 
public  work  and  enterprise  for  the  public 
within  its  boundaries,  if  there  is  a  failure  to 
exercise  reasonable  care  and  diligence  in 
maintaining  it,  there  has  been  a  breach 
of  an  implied  contract,  for  which,  if  injury 
results,  an  action  will  lie.  Holding  these 
views,  the  learned  general  term  felt  com- 
pelled, because  of  tCe  admission  by  the  de- 
fendant, through  its  demurrer,  of  the  allega- 
tions of  wrongful  and  neglectful  conduct  in 
relation  to  the  maintenance  of  its  waterworks, 
to  hold  that  the  plaintiff  made  out  a  good 
cause  of  action. 

The  proposition  that  such  a  liability  rests 
vpon  a  municipal  corporation,  as  is.  asserted 
here,  is  somewhat  startling,  and  I  think  the 
learned  general  term  justices  have  misappre- 
hended the  nature  of  the  responsibility  which 
devolved  upon  the  defendant  in  connection 
with  its  maintenance  of  a  waterworks  system, 
as  well  as  tlie  character  of  the  power  which 
it  was  authorized  to  exercise  in  relation 
thereto.  I  might  remark,  in  the  same  spirit 
of  criticism  which  was  assumed  by  the 
learned  justice  at  general  term,  that  while 
the  efficiency  of  the  public  service  would  be 
promoted  by  holding  municipal  corporations 
to  the  exercise  of  reasonable  care  and  dili- 
gence in  the  performance  of  municipal  du- 
ties, and  to  a  liability  for  injury  resulting 
from  a  failure  in  such  exercise,  the  applica- 
tion of  that  doctrine  to  such  a  case  as  this 
might,  and  probably  would,  be  highly  dis- 
astrous to  municipal  governments.  A  little 
reflection  will  show  that  a  multitude  of  ac- 
tions would  be  encouraged,  by  fire  insurance 
companies,  as  by  individuals,  and  that  cases 
have  arisen,  and  may  still  arise,  where  an 
•extensive  conflagration  might  bankrupt  the 
municipality,  if  it  could  he  rendered  liable 
for  the  damages  or  losses  sustained.  The 
distinction  between  the  public  and  private 
powers  conferred  upon  municipal  corpora- 
tions, although  the  line  of  demarcation  at 
times  may  l)e  diflicult  to  ascertain,  is  gener- 
ally clear  enough.  It  has  been  frequently 
the  suhjeot  of  jiMicial  discuraion,  and,  among 
the  numerous  cases,  it  is  sufficient  to  refer  to 
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Bailey  v.  yao  York,  8  Hill,  581 ;  Lloyd  ▼. 
Neto  York,  5  N.  Y.  869,  55  Am.  Dec.  847 ; 
and  Maxmilian  v.  Ifm  York,  62  N.  Y.  160, 
20  Am.  Rep.  468.     The  opinion  in  Darling- 
Urn  V.  Hew  York,  81  N.  Y.  164,  88  Am.  Dec. 
248,   is  also  instructive  upon  the  subject 
When  we  find  that  the  power  conferred  haa 
relation  to  public  purposes  and  is  for  the  pub- 
lic good,  it  is  to  be  classified  as  governmental 
in  its  nature,  and  it  appertains  to  the  cor- 
poration in  its  political  character.    But  when 
it  relates  to  the  accomplishment  of  private 
corporate  purposes,  in  which  the  public  is 
only  indirectly  concerned,  it  is  private  in  its 
nature   and   the   municipal  corporation,   in 
respect  to  its  exercise,  is  r^arded  as  a  legal 
individual.    In  the  former  case,  the  corpora- 
tion is  exempt  from  all  liability,  whether  for 
nonuser  or  misuser ;  while  in  the  latter  case, 
it  may  be  held  to  that  degree  of  responsibil- 
ity which  would  attach  to  an  ordinary  private 
corporation.     Then  the  investiture  of  mu- 
nicipal corporations  by  the  legislature  with 
administrative  powers  may  be  of  two  kinds. 
It  may  confer  powers,  and  enjoin  their  per- 
formance upon  tiie  corporation  as  a  duty ;  or 
it  may  create  new  powers,  to  be  exercised  as 
governmental  adjuncts,   and  make  their  as- 
sumption  optional    with    the   corporation. 
Where  a  duty  specifically  enjoined   upon 
the  corporation,  as  such,   has  been  wholly 
neglected  by  its  agents,  and  an  injury  to  an 
individual  arises  in  consequence  of  the  neg- 
lect, the  corporation  will  be  held  responsible. 
New  York  v.    Furu,  8  Hill,  612,  619.     So,. 
in  McCarthy  v.  SyracuM,  46  N.  Y.  194,  it 
was  held  that,  where  a  duty  of  a  ministerial 
character  is  imposed  by  law  upon  the  cor- 
poration,  a  negligent  omission  to  perform 
that  duty  creates  a  liability   for  aamagea 
sustained.     Such    responsibility,    however, 
would  not  attach  to  the  corporation  where  it 
has  voluntarily  assumed  powers  authorized 
by  the  legislature  under  some  general  pro- 
vision respecting  municipalities  throughout 
the  state,  and  permissive  in  their  nature ;  and 
at  this  point  I  touch  one  of  the  theories  upon 
which  the  general  term  decision  seems  to 
rest.    In  sucn  a  case— and  I  speak,  of  course, 
of  legislative  acts  which  are  general  in  their 
nature  and  scope — the  assumption  by  the 
municipal  corporation  is  of  a  further  func- 
tion of  self,  or  local,  government,  and  such 
a  power  is  discretionary  in  its  exercise  and 
carries  with  it  no  consequent  liability  for 
nonuser  or  misuser.     In  the  legislature  reside 
the  power  and  force  of  government,  confided 
to  it  by  the  people  under  constitutional  re- 
strictions.    In  the  creation  of  municipal  cor- 
porations,   subordinate  commonwealths  aro 
made,  upon  which  certain  limited  and  pre- 
scribed political  powers  are  conferred  and 
which  enjoy  the  benefits  of  local  self  govern- 
ment.    People  V.    Detroit,   28  Mich.   228,  15 
Am.  Rep.  202.     When,  in  addition  to  those 
general  powers  which  are  prescribed  upon  the 
creation  of  a  municipal  corporation,  general 
statutes  permit  theassumptioii  of  further 
powers  as  a  means  of  benefiting  the  portion 
of  the  public  in  the  particular  locality,  they 
invest  the  corporation  availing  itself  of  the 
permission  with  just  so  much  more  govern- 
mental power.    Just  as  the  general  powem 
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deposited  with  the  yarious  municipalities  are 
exercised  by  them  in  »  quasi  sovereign 
capacity,  so  would  any  added  powers  de- 
signed for  the  general  public  good,  though 
optional  with  the  corporation  as  to  their 
assumption,  and  in  their  exercise  and  per- 
formance local,  be  exercised.  They  are  not 
special,  as  being  designed  for  and  granted  to 
a  particular  municipality;  for  they  are  ap- 
plicable to  every  part  of  the  body  politic 
where  municipal  government  exists.  Such 
powers,  in  legal  contemplation,  appertain  to 
the  municipal  corporation  as  such,  and  may 
be  adopted  as  a  part  of  the  governmental 
system. 

The  acts  under  jv^hich  the  defendant  was 
authorized  to  construct  and  maintain  a  system 
of  waterworks  constitute  a  general  law  ap- 
plicable to  all  incorporated  villages  in  the 
state.  They  impose  no  duty,  and,  when 
availed  of,  the  task  undertaken  is  discre- 
tionary in  its  character.  The  grant  of  power 
must  be  regarded  as  exclusively  for  public 
purposes,  and  as  belonging  to  the  municipal 
corporation,  when  assumed,  in  its  public, 
political,  or  municipal  character.  In  Bailey 
V.  New  York,  8  Hill,  681.  to  which  reference 
is  made  in  the  opinion  below,  the  city  of  New 
York,  at  a  very  early  day,  was  authorized  by 
special  legislation  to  engage  in  the  work  of 
supplying  its  citizens  with  water  and  to  ac- 
quire lands  and  water  rights  for  the  purpose, 
and  as  it  is  clear  from  the  reading  of  the 
opinion  of  Chief  Justice  Nelson,  the  city  was 
regarded  in  the  light  of  any  other  private 
company,  because  of  the  special  franchises 
conferred.  Assuming  that  we  could  regard 
the  doctrine  of  that  case  as  authoritative  at 
the  present  day,  as  to  which  there  has  been 
and  might  be  some  question  (see  Darlington 
V.  New  Tork^  eupra)^  the  decision  is  inap- 
plicable to  the  present  case.  In  Hunt  v.  New 
York,  109  N.  Y.  184,  the  case  turned  upon 
tlie  performance  by  the  city  of  the  duty  cast 
upon  it  to  keep  its  streets  in  a  safe  condition 
for  travel.  In  Cain  v.  Syracuee,  95  N.  Y. 
83,  the  discussion  was  as  to  the  nature  of 
the  duty  imposed  upon  the  defendant  by 
the  power  in  its  charter  to  pass  ordinances, 
among  other  things,  for  the  razing  of  build- 
ings which  had  Income  dangerous  by  reason 
of  lire.  The  failure  of  tlie  common  council 
to  pass  a  resolution  in  respect  to  the  build- 
ing in  question  was  not  deemed  to  be  a  neg- 
lect of  a  duty.  It  was  a  discretionary  matter. 
Nothing  was  decided  in  that  case,  which  con- 
trols the  decision  of  the  present  case,  or 
which  affects  the  discussion  materially. 

Nor  can  we  assent  to  the  view  that  the  de- 
fendant sustains  such  an  implied  contractual 
relation  to  the  public  within  its  boundaries, 
with  respect  to  the  construction  of  this  pub- 
lic work,  as  to  be  responsible  for  a  failure 
to  exercise  reasonable  care  and  diligence  in 
respect  to  its  maintenance.  If  the  views 
which  I  have  somewhat  briefly  expressed  are 
correct,  the  defendant  exercised  a  function 
which,  like  all  governmental  functions,  was 

Surely  discretionary.     What  it  undertook  to 
0,  when  availing  itself  of  the  privilege  of 
the  general  act,  was  to  provide  for  the  local 
convenience  of  its  inhabitants. 
The  industry  of  the  defendant's  counsel  has 
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collated  a  great  number  of  decisions,  by  th»» 
courts  of  other  states,  which  indicate  a  very 
general  view  that  the  powers  conferred  by  tbe- 
law  of  the  state  upon  its  municipal  corpora- 
tions to  establish  waterworlcs  and  fire  depart- 
ments are,   in  their  nature,  legislative  and 
governmental.     From  them  I  may  select  ooo- 
or  two.     In  Edgerly  v.  Concord^  03  N.  H.  8, 
it  was  said  by  the  court :    **  As  a  part  of  the- 
governmental  machinery  of  the  state,  munic- 
ipal corporations  lesrislate  and  provide  for 
the   customary    local   conveniences    of  tbe- 
people,  and  in  exercising  these  discretionary 
functions  the  corporations  are  not  called  upon 
to  respond  in  damages  to  individuals  either 
for  omissions  to  act  or  for  the  mode  of  exer- 
cising powers  conferred  on  them  for  public- 
purposes  and  to  be  exercised  at  discretion  for 
the  public  good.     For  injuries  arising  from 
the  corporation's  failure  to  exercise  its  pub- 
lic, legislative,  and  police  powers,  and  for 
the  manner  of  executing  those  powers,  there- 
is  no  remedy  against  the  municipality,  nor 
can  an  action   oe  maintained  for  damages- 
resulting   from  the   failure  of   its   officers^ 
to  discharge  properly  and  effectually  their 
official  duties.^    In  Taintor  v.  Woreesier,  123 
Mass.  811,  25  Am.  Rep.  90,  it  was  said  by 
the  court :    **  The  protection  of  all  the  build- 
ings in  a  city  or  town   from  destruction  or 
injury  by  fire  is  for  the  benefit  of  all  the  in- 
habitants and  for  their  relief  from  a  common, 
danger;  and  cities  and  towns  are  therefore' 
authorized  by  general  laws  to  provide  and 
maintain  fire  engines,  etc.,  to  supply  water 
for   the   extinguishment   of   fires.     .     .    . 
The  city  did  not,  by  accepting  the  statute, 
and  building  its  works  under  it,  enter  into- 
any  contract  with,  or  assume  any  liability 
to,  the  owners  of  property  to  furnish  mean» 
or  water  for  the  extinguishment  of  fires  upon 
which  an   action  can  be  maintained."    In 
Maxmilian  v.  New  York,  62  N.  Y.  160,  20 
Am.  Rep.  468,  the  reasoning  of  the  opinion 
permits  a  clear  inference  that  this  defendant 
did  not,  by  accepting  the  provisions  of  the^ 
statutes,   assume  a  duty  of  the  kind  which 
arises  from  the  grant  of  a  special  power. 
Judge  Folger  uses  this  language,    in   his- 
discussion  of  the  two  kinds  of  duties  which 
are  imposed  upon  a  municipal  corporation: 
** The  former"  (referring  to  the  case  of  a  grant 
of  a  special   power)    ''is  not  held  by  the 
municipality  as  one  of  the  political  divisions- 
of  the  state. "    Again  he  says :    **  Where  the- 
power  is  intrusted  to  it  as  one  of  the  political 
divisions  of  the  state,  and  is  conferred,  noc- 
for  the  immediate  benefit  of  the  municipality, 
but  as  a  means  to  the  exercise  of  the  sovereign, 
power  for  the  benefit  of  all  citizens,  the  cor- 
poration is  not  liable  for  nonuser  nor  for- 
misuser  by  the  public  agents ;"  citing  Am^ 
man  v.  Meredith,  86  N.  H.  284,  72  Am.  Dec 
802. 

This  defendant,  precisely,  is  intrusted  with 
the  power  to  maintain  its  waterworks,  be- 
cause it  is  one  of  the  political  subdivisions- 
of  the  state  to  which  the  general  act  has  ref- 
erence in  its  general  grant  of  power  or  privi- 
lege. 

Nor  does  the  fact  that  water  rents  are  paid 
by  the  inhabitants  of  the  defendant  affect  tha^ 
question.    This  fact  is  made  use  of  to  show 
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the  priyate  corporate  character  of  the  water- 
works system,  aod  the  suggestion  is  that 
profit  or  benefits  accrue  to  the  defendant 
whereby  the  corporate  undertaking  is  affected 
with  a  private  interest.  But  that  \n  an  in- 
correct notion.  The  imposition  of  water  rents 
is  but  a  mode  of  taxation,  and  a  part  of  the 
l^eneral  scheme  for  the  purpose  of  raisin/; 
revenue  with  which  to  carry  on  the  work  of 
government.  If  profits  accrue  over  the  ex- 
pense of  the  maintenance  of  the  system,  they 
go  to  Ixsnefit  the  public  by  lessening  the 
general  burden  of  taxation.  * 

The  fallacy,  as  it  seems  to  me,  which  af- 
fects the  argument  that  the  municipal  cor- 
poration can  be  made  liable  for  the  nonuser 
or  misuser  of  its  power,  consists  in  that  it 
fails  to  appreciate  the  true  nature  of  the  func- 
tion which  the  corporation  performs.  It  adds 
to  its  political  machinery  for  the  purpose  of 
benefiting  and  of  protecting  its  inhabitants. 
There  is  nothing  connected  with  the  work 
which  is  not  of  a  governmental  and  public 
nature.  It  is  in  no  sense  a  private  business, 
and  the  authority  to  construct  the  works  was 
given  to  it  by  the  legislature,  not  at  its  own 
particular  instance  or  application,  but  be- 
cause it  was  one  of  the  political  subdivisions 


of  the  state,  and,  as  such,  was  entitled  to 
exercise  it.  How  could  it  justly  be  said  that 
the  maintenance  of  the  waterworks  system, 
any  more  than  of  a  fire  department,  was  a 
matter  of  private  corporate  interest?  Is  it 
not  for  all  the  inhabitants  and  for  their  j^ood 
and  protection?  No  interest  was  designed  to 
be  subserved  other  than  that  of  adding  to  the 
powers  of  a  community  carrying  on  a  local 
government.  If  that  is  true,  the  alternative 
is  that,  being  for  public  purposes,  and  for  the 
general  welfare  and  protection,  the  defendant 
assumed  a  governmental  function,  and  comes 
under  the  sanction  of  the  rule  which  exempts 
government  from  suits  by  citizens.  Further 
elaboration  of  the  subject  is  quite  possible, 
but  the  views  expressed  seem  sufficient  to 
justify  the  conclusion  that  the  determina- 
tion reached  by  the  general  term  was  er- 
roneous. 

The  order  and  judgment  appealed  from  should 
be  reverted,  and  the  judgment  entered  at  the 
special  term  should  be  aflSrmed,  with  costs. 

All  concur;  Bartlett*  J.,  upon  grounds 
stated  in  the  opinion,  and  also  upon  the  fur- 
ther ground  that  this  court  decided  the  prin- 
ciple here  involved  in  Huglies  v.  Monroe 
County,  147  N.  Y.  49. 
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1.  Judicial  notice  will  be  taken  by  the  su- 
preme court  of  Waehlngton  that  at  least  that 
portion  of  the  state  east  of  the  Cascade  mountains 


was  included  wltbio  the  territory  where  the 
tomary  law  of  miners  was  in  force. 

8«  The  rifflkt  of  prior  appropriation  of 
waters  existed  as  part  of  the  laws  and  customs 
of  that  portion  of  the  state  of  Washington  east  of 
the  Cascade  mountains,  prior  to  the  act  of  Con- 
gress on  that  snbjeoc. 

8«  The  right  of  prior  appropriation  of 
waters  according  to  the  customary  law  of 


JiOTm,—Rioht  of  prior  appropriaUon  of  water. 

I.  Right  at  eommtm  law. 
IL  Right  under  special  etatutee  or  euatoms. 

a.  MUl  acts. 

b.  Cuetoms, 

1.  OtneraX  doctrine  in  mining  ttatet. 

2.  Source  of  right  of  avpropriaiionm 
8.  Against  whom  avaUdbU, 

4.  Extent  and  HmitaUon  of  righu 

fi.  For  what  purpoee  appropriation  per- 

minHbte, 
t.  Who  may  he  an  atuprcpriator. 

7.  What  ie  an  apvrofpriat/Uyn  and  when 

compute, 

8.  Determination  of  prioritu* 

*  9.  Interference  with  and  protection  of 

10.  Second  appropriation, 

U.  Riparian  rights, 

U.  Statutes  affecting, 

18.  Transmission  of  rights 
e.  ^6t  of  Congress  of  isee, 
d.  Statutes  abomshing  Hparian  rightly 

L  Right  at  common  law. 

There  was  a  strong  tendency  on  the  part  of  some 
of  the  judges  in  earlier  times  to  recognize  a  right  to 
obtain  title  to  water  by  prior  appropriation  or  oc- 
eupanoy,  and  at  one  time  it  seemed  as  though  that 
doctrine  would  be  established,  but  the  later  cases 
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have  all,  with  possibly  one  exception,  been  the 
other  way,  so  that  now  no  such  right  is  recognized. 
In  the  earlier  cases  the  foliowiog  decisions  and 
dicta  appean 

Where  the  owner  of  a  mili  gave  the  proprietor 
above  a  license  to  draw  water  from  the  stream,  and 
subsequently  directed  him  to  cease  doing  so,  and 
brought  an  action  for  his  refusal  to  cease,  the  court 
held  that  the  action  could  not  be  maintained  be- 
cause the  right  to  the  water  had  been  abandoned* 
but  in  the  course  of  the  opinion  the  court  says,  by 
the  law  of  England  the  person  who  first  appropri- 
ates any  part  of  the  water  flowing  through  his  land 
to  his  own  use  has  the  right  to  the  use  of  so  much 
as  he  appropriates  against  any  other.  Liggins  v. 
Inge.  7  Bing.  682, 5  Moore  &  P.  712. 

In  Williams  v.  Morland,  S  Bam.  ft  0. 918,  4  DowL 
ft  EL  563,  the  action  was  for  injuring  plaintifT^s 
banks  by  the  manner  in  which  the  water  was 
caused  to  flow  past  them,  but  the  jury  found  that 
the  banks  were  not  injured  and  the  court  held  that 
therefore  the  action  was  not  sustained.  But  Bay- 
ley,  J..  6aid:  "Flowing  water  is  originally  publici 
SurU.  So  soon  as  it  is  appropriated  by  an  individ- 
ual, his  right  is  coextensive  with  the  K)eneacial  uso 
to  which  he  appropriates  it.  Subject  to  that  riifht 
all  the  rest  of  the  water  remains  putdiei  juris.  The 
party  who  obtains  a  right  to  the  exclusive  enjoy- 
ment of  tbe  water  does  so  in  derogation  of  the 
primitive  right  of  the  pubUa   Now  if  this  be  tbe 
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mining'  regions  was  not  created  but  merely  reo- 
oflrnized  by  the  act  of  CongreBB  of  1806. 
4*  A  gvwait  of  gfovemment  Uuids  is  subject 
to  a  prior  appropriation  of  waters  made  accord- 
ing to  the  customary  law  of  the  locality,  although 
the  act  Of  (Jongreas  on  the  subject  had  not  then 
been  passed. 

6*   The  operation  of  a  flouring  mill  is  one 

of  the  purposes  for  which  water  can  be  appropri- 
ated under  the  customary  law  of  mining  regions, 
;  adopted  by  the  act  of  Ctongress  of  1800. 

(Stfles,  J.,  diasenUfrom  proposition  S,) 

(November  17, 1894.) 

APPEAL  by  defendant  from  a  Judgment  of 
the    Superior    Court   for    Walla    Walla 
County   in  favor  of   plaintiff   in  an  action 


brought  to  enjoin  defendant  from  interfering 
with  a  dam  which  raised  a  water  power  for  the 
propelling  of   complainant's  mill.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thomas  H.  Brents,  Wellin^- 
ton  Clarkf  and  M.  M.  Godman»  for  ap- 
pellant: 

From  the  very  nature  of  the  right  derivable 
from  prior  appropriation  it  is  limited  to  such 
portion  or  quantity  as  may  have  been  actually 
taken  while  the  riparian  lands  were  public 
lands  of  the  United  States  and  before  the  rights 
of  others  had  attached  to  them,  and  appropri- 
ated to  a  useful  purpose,  and  exists  no  lonetr 
than  while  this  water  is  needfully,  un waste- 
fully  and  beneficially  applied. 

Aregoy  v.  McKissick,  79  Cal.  573;  AtehisoA 
V.  Peterson,  87  U.  a  20  Wall.  614.  22  L.  ed. 


true  character  of  the  rlprht  to  water,  a  party  com- 
plfllnin?  of  the  breach  of  such  a  right  ouight  to  show 
that  he  is  prevented  from  having  water  which  he 
has  acquired  a  right  to  use  for  some  beneficial  pur- 
pose." 

In  Canham  v.  Flsk,  2  Cromp.  ft  J.  136,  8  Tyrw.  1C6, 
It  was  held  that  if  land  with  water  running  throusrh 
It  is  granted,  the  grantee  acquires  a  right  to  the 
water  which  the  grantor  holding  the  upper  tene- 
ment cannot  cut  ofT.  But  Bayley,  J.,  said,  if  a  man 
find  water  running  through  his  land,  he  may  ap- 
propriate it  and  thus  acquire  a  title  to  the  wa- 
ter. 

In  an  action  for  injury  caused  by  backing  water 
onto  plainrilf*s  mill-wheel  Holroyd,  J.,  discussed 
the  question  as  though  it  was  governed  by  the  rule 
of  prior  appropriation,  saying  the  defendant  had  no 
right  to  use  the  water  after  the  erection  of  plain- 
tiff^s  mill  in  a  dilferent  manner  than  it  had  been  ac- 
customed to  be  used  before;  for  at  all  events  by 
that  act  the  plaintilf  appropriated  to  himself  the 
water  fiowing  in  that  particular  way.  Saunders  v. 
Kewman,  1  Bam.  &  Aid.  268. 

But  in  some  of  those  early  cases  rulings  which 
are  apparently  In  favor  of  the  doctrine  of  appro- 
priation are  in  fact  merely  in  favor  of  protecting 
what  is  now  known  as  riparian  rights. 

Thus,  in  Rutland  v.  Bowler,  Palmer,  200,  it  was 
held  that  the  owner  of  a  mill  could  sue  for  divert- 
ing the  stream  from  its  ancient  course  although  his 
mill  in  connection  with  which  he  used  the  water 
was  new. 

So,  in  Bealey  v.  Shaw,  6  Bast,  206,  2  Smith,  821, 
where,  after  a  lower  proprietor  had  appropriated 
the  surplus  of  the  water  left  by  prior  mill  owners, 
the  latter  undertook  to  enlarge  their  works  so  as  to 
take  more  of  the  water  to  the  detriment  of  the 
lower  proprietor,  Le  Blanc,  J.,  said:  '*The  true 
rule  is  that  after  the  erection  of  works  and  the  ap- 
propriation by  the  owner  of  the  land  of  a  certain 
quantity  of  the  water  flowing  over  it,  if  a  proprie- 
tor of  other  land  afterward  takes  what  remains  of 
the  water  before  unappropriated,  the  first-men- 
tioned owner,  however  he  might  before  such 
•eoond  appropriation  have  taken  to  himself  so 
much  more,  cannot  do  It  afterwards."  And  at  the 
argument  the  case  of  Prescott  v.  Phillips  (1798)  was 
<:iced  to  the  effect  that  nothing  short  of  twenty 
years*  undisturbed  possession  of  water  diverted 
from  the  natural  channel  or  raised  by  a  weir  would 
^ve  a  person  an  adverse  right  against  those  whose 
land  lay  lower  down  the  stream  and  to  whom  it  was 
(Injurious. 

So,  if  a  riparian  proprietor  has  appropriated  the 
water  to  a  lieneflcial  use,  he  may  recover  damages 
for  injuries  inflicted  upon  him  in  respect  to  such 
use.  Uolker  v.  Porritt,  L..  R.  10  Ezch.  50.  44  L.  J. 
Ezch.  62, 88  L.  T.  N.  S.  128, 28  Week.  Rep.  400. 
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In  Frankum  v.  Earl  Falmouth,  6  Gar.  &  P.  5S&,  in 
which  the  plaintiff  claimed  the  water  right  as  the 
owner  of  the  mill,  the  court  said  if  water  has  been 
accustomed  to  flow  along  a  channel  from  time  im- 
memorial, and  it  has  been  unappropriated,  the  first 
owner  of  land  on  both  sides  of  it  who  appropriates 
it  without  doing  injury  to  any  one  either  above  or 
below  him  acquires  such  a  right  by  his  appropria- 
tion that  while  he  may  not  have  enjoyed  bis  ap- 
propriation for  twenty  years  he  may  maintain  an 
action  against  any  owner  of  the  lands  above  him 
who  wrongfully  diverts  the  water  from  its  ancient 
channel.  But  in  that  case  it  was  held  that  the 
plaintiff  should  have  claimed  the  right  in  respect 
of  the  land,  and  not  in  respect  of  his  mill.  It  will 
be  observed  that  the  doctrine  Is  -^Cnercly  that  of 
riparian  rights. 

The  present  EnoHah  doetrine. 

When  the  question  came  squarely  before  the 
court  for  decision,  however,  the  doctrine  of  prior 
appropriation  was  repudiated. 

In  Mason  v.  Hill,  6  Barn,  ft  Ad.  1, 2  Nev.  &  M.  747 
(1838),  defenoant  contended  that  the  right  to  flow- 
ing water  waspu/iliciiurlR,  and  that  the  first  per- 
son who  can  get  possession  of  the  stream  and  ap- 
ply it  to  a  useful  purpose  has  a  good  title  to  it 
against  all  the  world  including  the  proprietor  of 
the  land  below;  there  is  no  right  of  action  against 
him  unless  such  proprietor  has  already  applied  the 
stream  to  some  useful  purpose  also  with  which 
the  diversion  interferes;  and  in  the  default  of  hla 
having  done  so,  may  altogether  deprive  him  of  the 
benefit  of  the  water.  The  court  said  the  position 
that  the  first  occupant  of  running  waterier  a  bene- 
ficial purpose  has  a  good  title  to  it  is  perfectly  true 
in  this  sense,  that  neither  the  owner  of  the  land  be- 
low can  pen  back  the  water,  nor  the  owner  of  the 
land  above  divert  it  to  his  prejudice.  But  It  is  a 
very  different  question  whether  he  oan  rake  away 
from  the  owner  of  the  land  below  one  of  its  nat- 
ural advantages  which  Is  capable  of  being  applied 
to  profitable  purposes,  and  deprive  him  of  it  alto- 
gether by  intercepting  him  in  its  application  to  a 
useful  purpose.  The  Roman  law  considered  run- 
ning water,  not  as  a  bonum  vtieans  in  which  any 
one  might  acquire  a  property,  but  as  public  or  com- 
mon in  this  sense  only  that  all  might  drink  it  or 
apply  it  to  the  necessary  purposes  of  supporting 
life,  and  that  no  one  has  any  property  in  the 
water  itself  except  in  that  portion  which  be  might 
have  abstracted  from  the  stream  and  of  which  be 
had  the  possession;  and  during  the  time  of  such 
possession  only.  The  court  adds:  '*We  think  no 
other  interpretation  ought  to  be  put  upon  the 
passage  in  Blackstooe,  and  that  iha  dicta  in  which 
water  is  said  to  be  puUiei  Suris  are  not  to  be  under- 
stood in  any  other  .sense.**  •  And  the  conoiuBk>a  Is 
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416:  Huiton  ▼.  Bybee,  17  Or.  140,  2  L.  R.  A. 
4S68;  Barrows  ▼.  Fox,  98  Cal.  63;  Davis  v.  Oale, 
S2  Cal.  26,  91  Am.  Dec.  554. 

After  the  rights  of  others  have  attached,  the 
appropriator  cannot  enlarge  bis  ditch  or  dam 
and  thus  increase  his  original  appropriation. 

Ifewida  Water  Co.  v.  PateeU,  84  Cal.  118,  91 
Am.  Dec.  686:  LobdeU  v.  Simpson,  2  Ney.  278, 
'90  Am.  Dec  687;  Higgins  v.  Barker,  42  Cal 
285:  KeUy  v.  NaUma  Water  Co.  6  Cal.  108. 

No  pretense  is  made  in  the  case  at  bar  of  the 
existence,  at  any  time,  of  any  such  local  law  or 
custom  as  Is  recognized  by  the  act  of  1866. 
None  is  pleaded;  none  is  proved;  none  is  found 
by  either  referee  or  court;  and  in  the  absence 
of  such  pleading  and  proof  the  court  must  ap- 
ply the  common  law,  which  had  been  expressly 


adopted  by  our  legislature  and  which  gave  no 
such  right,  as  the  only  rule  of  decision  govern- 
ing the  case. 

Lux  v.  Hagqin,  69  Cal.  887;  Esmond  v.  Chew, 
16  Cal.  137;  Lewis  ▼.  Mcaure,  8  Or.  278;  lO- 
comb  V.  Kirk,  51  Cal.  288:  Atchison  v.  Peterstn, 
87  U.  S.  20  Wall  511,  22  L.  ed.  415;  Jennison 
V.  Kirk,  98  U.  8.  466,  25  L,  ed.  241 ;  Broder  v. 
Natoma  Water  dt  M.  Co.  101  U.  S.  274,  25  L. 
ed.  790;  Sturry.Beek,  188  U.  8.  662.  83  L.ed. 
765;  Beath  y.  WiUiams,  25 .  Me.  209,  43  Am. 
Dec.  265. 

The  issuance  of  the  government's  patent  to 
Artemus  Dodge  on  April  1,  1865,  and  before 
the  passa^  of  the  act  for  the  recognition  and 
preservation  of  these  dormant  rights,  carried 
the  title  to  the  land,  with  the  riparian  right  to 


that  tho  plalntJff  Is  entitled  t  o  reoover  io  respeot  of 
the  abstraction  of  the  water  by  the  defendant  for 
tbe  use  of  tbe  mill  for  which  it  had  been  appro- 
priated before  it  bad  been  put  to  use  by  plaintiff. 
And  the  same  result  bad  been  reached  upon  the 
motion  for  a  new  trial  in  the  same  case.  Mason  v. 
Uill,8Bam.ftAd.804. 

In  Wood  V.  Waud,  8  Ezch.  748«  18  L.  J.  Bxch.  805. 
18  Jar.  472.  the  court  says  that  tbe  principles  which 
reirulate  tbe  law  as  to  natural  streams  were  placed 
on  their  right  footing  in  Mason  v.  Hill,  supra. 

Fiowlnff  water  is  pubUM  jwris^  not  in  tbe  sense 
that  it  is  bonum  vaeans  to  which  the  first  occupant 
«an  acquire  an  exclusive  rlffht,  but  that  it  is  public 
and  common  in  this  sense  only  that  all  may  rea- 
sonably use  it  who  have  a  right  of  access  to  it; 
that  none  can  have  any  property  In  the  water  itself 
except  in  tbe  particular  portion  which  he  may 
choose  to  abstract  from  the  stream  and  take  into 
fate  poes^'sssion;  and  that  during  the  time  of  his  pos- 
•easion  ooiy.  Bmbrey  v.  Owen,  6  Bzcta.  8SS,  20  L. 
J.  Exch.  202, 15  Jar.  688.  And  the  same  statement 
Is  repeated  in  Chasemere  v.  Richards,  2  Hurlst.  ft 
K.108. 

In  Sampson  v.  Hoddinott,  1 C.  B.  N.  8.  611, 26  L.  J. 
C  P.  148, 8  Jur.  N.  S.  248  (1867),  it  is  said,  all  persons 
4>n  the  margin  of  a  flowing  stream  have  by  nature 
certain  rights  to  use  tbe  water  of  the  stream 
whether  they  ezerciae  these  rights  or  not.  and 
they  may  begin  to  exercise  them  whenever  they 
wilL  By  usage  they  may  acquire  the  right  to  use 
the  water  in  a  manner  not  Justified  by  their  natural 
rights;  but  such  acqalred  right  has  no  operation 
against  the  natural  rights  of  the  land  owner  higher 
up  tbe  stream  unless  the  usage  by  which  it  was  ao- 
4ialred  affected  the  use  which  he  himself  made  of 
the  stream,  or  his  power  to  use  It  so  as  to  raise  tbe 
foesamption  of  a  grant  and  to  render  the  tene- 
ments above  a  servient  tenement. 

No  proprietor  can  have  a  right  to  use  the  water 
to  the  prejudice  of  other  proprietors.  WWght  v. 
Howard,  1  Sim.  ft  Sto,  190. 

Ths  American  doctrine. 

The  dootrineflnally  adopted  in  England  baabeen 
ceoerally  adhered  to  in  this  country. 

Priority  of  occupancy  of  tbe  flowing  water  of 
tbe  river  creates  no  right  unless  the  appropriation 
be  for  a  period  which  the  law  deems  a  presumption 
of  right.   Tyler  v.  Wilkinson,  4  Mason.  397. 

The  mere  erection  of  a  dam  and  mill  does  not, 
apart  from  tbe  leoirth  of  tbe  occupatlon,giveexclu- 
cive  riirht  which  will  enable  the  owner  to  maintain 
an  action  against  a  person  erecting  a  mill  higher 
up,  which  results  in  dlv#%rting  the  water  in  part 
from  bis  mill.  Piatt  v.  Johnson,  15  Johns.  218, 8 
Am.  Dec  233. 

And  tbe  principle  of  that  case  was  followed  in 
Merrltt  v.  BriokerhoS,  17  Johns.  819,  8  Am.  Dea 
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404:  Palmer  v.  Mulligan,  8  Cai.  807, 2  Aol  Dec.  270; 
Thomas  v.  Brackney,  17  Barb.  654. 

One  who  erects  a  mlU  or  dam  upon  a  stream  does 
not  by  mere  priority  of  occupation  acquire  such 
exclusive  riirht  to  the  stream  as  to  enable  him  to 
maintain  an  action  against  a  person  erecting  a  mill 
and  dam  above,  by  which  the  water  is  partly  di- 
verted and  be  is  thereby  injured.  Hoy  v.  Sterrett, 
8  Watts,  887,  a^  Am.  Dec  818;  Hartzall  v.  Bill,  12  Pa. 
248;  Whaler  v.  Ahl.  29  Pa.  98. 

An  upper  riparian  proprietor  cannot  divert  wa- 
ter from  a  stream  for  manufacturing  purposes 
without  restoring  it  to  the  stream  if  the  result  la 
to  damage  a  lower  proprietor.  Weiss  v.  Oregon 
Iron  &  S.  Go.  18  Or.  496. 

The  priority  of  a  particular  new  application  or 
artificial  use  of  water  does  not  create  a  rlgbt  to 
that  use.    Pugh  v.  Wheeler,  2  Dev.  ft  B.  L.  65. 

Twenty  years*  adverse  possession  of  a  diverted 
watercourse  is  indispensably  necessary  to  defeat 
the  rights  of  the  owner  of  tbe  ancient  channeL 
Oampbell  v.  Smith,  8  N.  J.  L.  172, 14  Am.  Dec  400. 

In  the  absence  of  tbe  statute  no  right  will  be  ac- 
quired by  the  erection  of  a  dam.  Bearse  v.  Peiry, 
117  Mass.  211. 

As  between  riparian  proprietors,  priority  of  ap- 
propriation of  the  water  of  a  running  stream 
which  is  common  to  all  for  the  driving  of  machin- 
ery gives  one  no  superior  right  unless  it  has  been 
continued  for  such  a  length  of  time  and  under 
sucb  circumstances  as  would  be  required  to  estab- 
lish rights  by  prescription.  Dumont  v.  Kellogg.  29 
Mich.  420. 18  Am.  Bep.  102. 

Priority  of  use  of  the  water  of  a  stream  by  a 
riparian  proprietor  gives  him  no  exclusive  right. 
Bliss  V.  Kennedy,  48  111.  67. 

A  settler  on  public  land  by  erecting  a  mill  thereon 
acquires  no  right  to  flow  water  back  on  other 
public  land  without  an  express  grant  of  tbe  right 
from  the  government.  Wllcoxon  v.  McGhee,  12 
Ul.aSL 

In  Evans  v.  Merriweatber,  4  DL  492, 88  Aul  Dea 
107,  tbe  court  quotes  with  approval  the  doctrine  of 
"^er  V.  Wilkinson,  supnu  that  mere  priority  of  ap- 
propriation of  running  water  without  consent  or 
grant  confers  no  exclusive  right. 

The  first  appropriation  of  a  mill  site  gives  no 
right  to  flow  the  land  of  a  neighbor,  whether  be 
has  a  mill  or  not.  Stout  v.  McAdams«  8  111.  67, 88 
AuL  Dec.  44L 

One  riparian  owner  cannot  appropriate  a  spedflo 
portion  of  tbe  water  of  a  stream  to  his  own  use  to 
the  exclusion  of  those  below  him.  Plumleigh  v. 
Dawson.  6  111.  544.  41  Am.  Dec.  199. 

Priority  of  appropriation  of  the  wafer  of  a 
stream  confers  no  exclusive  right  to  the  use  of  iU 
Heath  v.  Williams.  25  Me.  208,  4B  Am.  Dec.  285. 

If  two  persons  own  land  where  there  is  but  one 
mill  privilege  neither  can  acquire  an  absolute  right 
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the  watei  as  an  IncIdeDt  thereto,  and  effectu- 
ally cat  off  all  supposed  counter  rights. 

OnionMiU  A  M.  Co.  v.  Ferris,  2  8a wy.  176; 
Union  MiU  <fc  M.  Co.  ▼.  Dangherg,  Id.  450; 
VansicJde  v.  Raines,  7  Nev.  249;  L%ix  v.  Hog- 
gin, 69  Cal.  889:  tUurr  v.  Beck,  188  U.  8.  551, 
88  L.  ed.  765;  Jennison  y.  Kirk,  98  U.  8.  460, 
25  L.  ed.  248. 

Messrs,  B.  L.  Sharpstein,  J.  L.  Sharp- 
Btein,  and  D.  J.  Crowley,  for  respondent: 

The  ripht  of  appropriation  existed  before  the 
passage  of  the  act  of  Congress  of  1866.  and  was 
a  valid  subsisting  right  recognized  by  the 
courts  and  customs,  and  respondent's  appro- 
priation having  been  had  before  the  issuance 
of  the  patent,  it  could  not  be  thereby  cut  off. 
The  act  of  Congress  was  a  recognition  of  a  pre- 
existing right. 


Bauy  V.  Gallagher,  87  U.  S.  20  Wall  670, 
22  L.  ed.  452:  Broder  v.  Natoma  Water  d  Jf. 
Co.  101  U.  8.  276,  25  L.  ed.  791;  Atchison  v. 
Peterson,  87  U.  8.  20  Wall.  507,  22  L.  ed.  414; 
Forbes  v.  Graeep,  94  U.  8.  762,  24  L.  ed.  318; 
Jennison  v.  Kirk,  98  U.  8.  458,  25  L.  ed,  240; 
Hindman  v.  Ritor,  21  Or.  112;  Olmsted  v. 
Ijoomis,  9  N.  T.  428:  Barnes  y,  Sabron,  10  Nev. 
217;  Kirk  v.  Bartholomew,  2  Idaho,  1085:  •/bnet 
V.  Adams.  19  Nev.  78;  Pom.  Riparian  Kights, 
g^  107-109;  Coffin  v.  Left  Hand  Ditch  Co.  6 
Colo.  44a 

Hoyt*  J.,  delivered  the  opinion  of  the  court: 

This  action  was  brought  by  respondent  to 

restrain  the  defendant  from  interfering  with  a 

dam  which  had  been  erected  for  the  purpose 

of  diverting  water  from  Mill  creek  into  a  race 


to  the  water  by  the  prior  ereotion  of  a  mllL  Bailey 
T.  Uust,  15  Me.  440. 

RunnlnfT  water  is  not  susoeptfble  of  an  appro- 
priation which  will  Justify  tJfte  diversion  or  unrea- 
sonable detention  of  iu  Blanohard  v.  Baker.  8  Me. 
2S3. 28  Am.  Dec.  50L 

Vrior  appropriation  for  a  mill  will  not  give  the 
proprietor  a  rlfcht  to  throw  the  water  back  on  an 
upper  proprietor.   Hendrlck  v.  Oook,  4  Oa.  241. 

Prior  appropriation  of  the  water  in  a  stream  for 
the  use  of  tbe  mill  will  not  give  the  owner  a  rixht 
to  have  tbe  water  of  the  stream  flow  in  a  particular 
way.  Keeney  ft  Wood  Mfff.  Oo.  v.  Union  Mfff.  Ck>. 
89  Conn.  S76;  Parker  v.  Hotcbkiss,  25  Conn.  821. 

Mo  riparian  proprietor  has  a  riirbt  to  use  tbe 
water  to  tbe  prejudice  of  other  proprietors' above 
or  below  blm,  unless  he  has  acquired  tbe  right  to 
use  tbe  water  in  some  peculiar  manner  and  differ- 
ently from  what  be  would  be  entitled  to  do  as  a 
mere  riparian  owner,  which  be  may  do  by  an  unin- 
terrupted enjoyment  for  such  a  lengtb  of  time  as 
would  afford  a  conclusive  presumption  of  a  grant. 
Wadaworth  v.  Tillotson,  15  Conn.  860,  80  Am.  Dec 

S'Jl. 

But  the  right  may  be  acquired  by  a  use  long 
enouffb  to  raise  tbe  presumption  of  a  grant.  Wil- 
liams V.  Wadaworth,  61  Conn.  277. 

To  gain  a  rifrbt  to  the  use  of  water  in  a  stream 
which  shall  discommode  a  riparian  owner  tbe  use 
mufit  be  contin  ued  long  enough  to  presume  a  grant. 
Buddington  v.  Bradley,  10  Conn.  218, 26  Aul  Deo. 

386. 

Prior  occupation  of  water  for  a  period  less  than 
that  required  to  presume  a  grant  does  not  affect 
the  rights  of  other  proprietors  on  the  same  stream. 
King  V.  Tiffany,  9  Conn.  102. 

A  right  to  tbe  special  use  of  the  water,  as  to  run 
a  mill,  may  be  acquired  by  enjoyment  of  it  for 
a  period  long  enough  to  presume  a  grant  so 
that  tbe  right  cannot  be  interfered  with  by  other 
pro  -rietors  on  tbe  stream  either  at>ove  or  below. 
Ingraham  v.  Hutchinson,  2  Conn.  602. 

In  Webb  v.  Portland  Mfg.  Co.  3  Sumn.  180,  tbe 
court  quotes  with  apparent  approval  language 
from  another  case  that  running  water  is  not  sus- 
ceptible to  any  appropriation  which  will  justify 
the  diversion  or  unreasonable  detention  of  IL 

No  riparian  proprietor  has  any  property  in  tbe 
water,  for,  like  tbe  air,  it  cannot  be  appropriated 
as  tbe  exclusive  property  of  any  one;  but  each  of 
them  may  simply  use  it  while  it  passes  along. 
Rhodes  V.  Whitehead.  27  Tex.  810, 84  Am.  Dea  081; 
Fleming  v.  Davis,  87  Tez.  178. 

Tbe  prior  occupancy  of  a  mill  site  does  not  give 
tbe  owner  a  right  to  control  the  flow  of  water  to 
bts  mill  as  against  one  afterwards  erecting  a  mill 
higher  up  tbe  stream.  Martin  v.  Bigelow,  2  Alk. 
(Vto  184. 10  Am.  Dec  flUO;  Davis  v.  Fuller,  U  Vt  178, 
86  Am.  Dec.  83L 

80  L.  R.  A. 


In  Merrifleld  v.  Lombard,  18  Allen,  10, 00  Am.  Dec. 
178,  it  appeared  that  tbe  upper  proprietor  on  a 
stream  was  making  such  use  of  tbe  scream  aa  to 
foul  tbe  water  and  make  it  corrode  plaintiff^ 
machinery  when  be  attempted  to  use  it  in  bis  rniiU 
the  court  said:  **We  know  of  no  rule  or  principle 
of  law  by  which  such  a  mode  of  appropriatiOD  of 
a  running  stream,  in  the  absenoe  of  any  proof,  of  a 
paramount  right  or  title,  can  bejustitled  or  ex- 
cused as  against  a  riparian  owner  of  land  on  tbe 
same  stream  t>elow.** 

Prior  occupation  gives  no  right.  Oilman  v.  Til- 
ton,  5  N.  H.  281;  Odlome  v.  Lyford,  9  N.  H.  502. 32 
Am.  Deo.  887;  Cowles  v.  Kidder,  24  N.  H.  3TR,  S7  Anu 
De&  287:  Norway  Plains  Co.  v.  Bradley,  52  N.  H.M. 

But  so  long  aa  there  Is  no  larger  appropriation 
of  water  running  through  tbe  land  than  a  Just  and 
reasonable  use,  it  cannot  be  said  to  be  wrongful  or 
injurious  to  a  proprietor  lower  down.  Billot  v* 
Fitchburg  B.  Co.  10  Cusb.  101, 67  Am.  Dec.  86. 

As  to  tbe  right  of  prior  appropriation,  that  has 
regard  to  tbe  quantum  of  water  withdrawn  from 
tbe  stream  common  to  all  parties,  and  not  to  tbe 
quantum  of  flow.  M^Oalmont  v.  Wbitaker,  % 
Mawie,  84. 23  Am.  Dec.  lOBL 

In  Strickler  r.  Todd,  10  Serg.  ft  B.  03. 18  Am.  Dec. 
048,  the  Judge  writing  the  opinion  states  that  tbe 
doctrine  of  prior  appropriation  ought  to  be 
adopted  in'favor  of  tbe  owners  of  mills. 

And  in  a  Kentucky  case  that  doctrine  seems  to 
have  been  adopted  contrary  to  all  tbe  other  mod* 
em  authority  on  the  subject. 

In  Tye  v.  Catching,  78  Ky.  408,  it  seems  to  be  de- 
cided without  any  discussion  of  the  question  that 
tbe  right  to  use  a  stream  for  mill  purposes  can  ba 
acquired  by  occupancy,  and  that  when  once  ac- 
quired a  subsequent  locator  of  a  mill  must  take  the 
stream  as  be  finds  It.  For  this  doctnne,  Angell* 
Watercourses,  sections  180  and  860  are  cited;  but 
section  86U  treats  of  special  grants  and  reservations* 
and  section  180  states  the  old  doctrine  of  tbe  com* 
mon  law,  while  the  author  goes  on  in  the  subse- 
quent sections  to  state  the  doctrine  of  tbe  later 
Bngllsh  and  American  cases  to  tbe  contrary. 

IL  Right  under  tpsclol  tttatvles  or  customs, 
a.  Jf  in  acts. 

There  are  some  cases  from  Maine  and  BCassacbn* 
setts  which  have  sometimes  been  regarded  as  favor- 
ing tbe  right  of  prior  appropriation.  But  they 
were  decided  under  mfll  acts  and  have  no  force  ex- 
cept as  interpreting  tbe  language  of  and  ngbta 
acquired  under  such  acta. 

Thus,  by  statute  in  Maine  no  dam  shall  be  erected 
to  tbe  Injury  of  any  mill  lawfully  existing  either 
above  or  below  it  on  tbe  same  stream.  Thomas  v. 
Hill,  81  Me.  282;  Wentworth  v.  Poor,  88  Me.  248;  I4n- 
ooln  V.  Chadboume,  66  Me.  197. 

And  by  appropriating  the  water  of  a  stream  tfr 
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or  flume  which  led  to  his  flonnng  mill.  De- 
fendant Justified  hifl  action  under  a  claim  of 
the  right  to  have  the  waters  flow  past  his  place, 
situated  on  said  creek,  between  the  point 
where  the  water  was  diverted  and  respondent's 
mill.  Respondent  claimed  the  right  to  divert 
the  water,  and  founded  such  claim  upon  sev- 
eral distinct  grounds.  The  cause  was  tried 
before  a  referee,  who  reported  the  testimony, 
with  his  findings  of  fact  and  law.  Such  find- 
in  es  were  set  aside  by  the  superior  court,  and 
ttew  ones  made  as  the  foundation  for  the  de- 
cree which  was  entered.  Defendant,  not  being 
siitisfied  with  such  decree,  prosecutes  this  ap- 
peal, and  asks  for  a  reversal,  for  the  reason 
1  hat  the  findings  of  fact  were  not  warranted 
by  the  proofs,  and  also  because  the  facts  found 
did  not  warrant  the  conclusions  of  law  founded 


thereon.  We  have  carefully  examined  all  the 
proofs,  and  althouirh  upon  some  points  they 
are  not  as  full  as  they  should  have  been,  we 
are  not  satisfied  that  they  were  insufticient  to 
warrant  every  finding  of  fact  made  by  the 
lower  court.  It  follows  that  such  findings 
must  stand,  and  that,  in  the  light  thereof,  the 
rights  of  the  parties  must  he  here  determined. 
It  appears  from  such  findings  that  the  waters 
of  Mill  creek  were,  in  the  year  1861,  diverted 
by  plalntiflr  into  his  mill  race,  and  conducted 
to  his  mill  for  use  as  a  propelling  power,  to 
substantially  the  same  extent  as  they  are  now 
diverted,  conducted,  and  used.  It.  however, 
appears  therefrom  that  there  had  been  a  slight 
increase  in  the  amount  of  water  diverted  at 
certain  seasons  of  the  year  and  upon  the  fact 
of  such  increase  that  portion  of  the  decree  in 


the  use  of  a  mill  by  ooDStruotlnflr  a  milldam  tbe 
owner  may  acquire  a  riirht  to  be  protected  althoagh 
the  water  Is  not  actually  used  for  tnat  purpose  but 
merely  held  for  that  use  when  It  suits  the  owner*8 
convenience  to  so  apply  it.  ISutman  v.  Huaaey,  12 
Me.  407. 

So,  tbe  Massachusetts  statute  provides  that  no 
dam  shall  be  erected  to  the  Injury  of  another  mill 
lawfully  exfstinir  either  above  or  below  it  on  the 
same  streauL  Smith  v.  Agawam  Oaual  Oo.  2  AUen* 
356. 

The  owner  of  a  mill  site  who  first  occupies  It  by 
«rectinflr  a  dam  and  mill  will  have  a  right  to  water 
fiufflcient  to  work  his  wheels  if  the  privilege  will 
afford  it,  notwithstanding  bo  may  by  his  occupa- 
tion render  useless  the  privilege  of  any  one  above 
<fr  below  him  upon  tbe  same  stream.  Hatch  v. 
Dwight,  17  Mass.  206,  9  Am.  Dec.  146:  Gary  v. 
Daniels,  8  Met.  476,  41  Am.  Dec.  588;  Whitney  v. 
Eames,  11  Met.  619;  Fuller  v.  Chicopee  Mfg.  Go.  16 
Oray,  44;  Pratt  v.  Lamsoo,  2  Allen,  288;  liOwell  v. 
Boston,  111  MaiW.  466, 16  Am.  Hep.  80. 

When  one  proprietor  upon  the  banla  of  a  river 
has  in  fact  appropriated  tbe  water  the  proprietor 
below  is  in  so  far  restricted  in  bis  right  to  appro- 
priate that  he  cannot  erect  a  mill  oo  his  own  land 
lo  flow  back  the  water  to  tbe  destruction  of  tbe 
mill  already  erected  by  authority  of  law.  This  pri- 
ority of  pooouwion  necessarily  arises  from  the  na- 
ture of  tbe  appropriation.  When  two  men  have 
equal  right  to  appropriate,  and  where  the  actual 
a  ppropria  tioo  of  one  necessarily  ezd  udes  all  others, 
the  hnt  in  time  is  the  first  in  right.  But  the  mere 
erection  of  a  mill  wlU  not  prevent  other  persons 
from  erecting  their  mills  at)ove  on  the  stream  and 
running  tbem  in  the  natural  way,  although  the  re- 
cult  will  be  that  the  water  does  not  come  down  the 
stream  in  its  ancient  manner  and  cannot  be  so  suo- 
•oeesf  uUy  utilized  by  the  lower  owner  as  It  was  be- 
fore.   Gould  V.  Boston  Duck  Co.  18  Gray.  442. 

In  Storm  v.  Manchaug  Co.  18  Allen,  10,  the  court 
In  considering  the  right  of  an  upper  proprietor  to 
rtig  a  ditch  on  his  own  land  to  prevent  the  flooding 
of  it  by  a  dam  of  a  lower  proprietor  in  process  of 
erection  said  the  priority  of  right  secured  by  a  pii- 
ofity  of  occupation  has  always  been  determined  by 
the  express  language  of  the  statute.  Before  tbe 
Revised  btatutes,  if  an  upper  proprietor  was  build- 
ing a  mill  he  was  held  to  have  so  far  appropriated 
the  water  privilege  that  the  lower  proprietors 
could  not  erect  a  new  dam  or  raise  an  old  one  to 
bis  injury.  Bigelow  v.  Newell,  10  Pick.  348^  By  a 
slight  and  perhaps  unintentional  change  of  phrase- 
ology introduced  Into  those  statutes,  it  was  held 
that  the  law  was  changed  and  nothing  but  an  ex- 
isting mill  could  prevent  a  lower  proprietor  from 
putting  a  milldam  upon  his  own  land,  although  the 
effect  of  it  might  be  to  destroy  an  upper  privilege 
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which  its  owner  had  previously  begun  to  occupy. 
Baird  v.  Wells,  22  Pick.  812. 

The  erection  of  a  milldam  will  not  prevent  the 
upper  owner  from  erecting  a  dam  on  his  own  land 
for  tbe  purpose  of  a  fish  pond  although  the  effect 
will  be  to  prevent  the  milldam  from  flowing  the 
water  onto  tbe  hind  of  the  upper  proprietor.  Wood 
T.  Bdes,2Allen,578. 

b.  (TustAtna. 

1.  Oeneral  doctrine  in  mining  ftates. 

Tn  the  western  section  o(  the  United  States,  where 
search  for  precious  metals  was  one  of  the  chief  in- 
dustries of  the  early  settlers,  the  common-law 
abandonment  of  the  doctrine  of  appropriation  of 
water  was  not  followed. 

In  Atcbison  v.  Peterson,  87  U.  8.  20  Wall.  507,  22 
L.  ed.  414,  it  is  said  that  hy  the  custom  which  bas 
obtained  among  miners  In  the  Pacific  states  nnd 
territories  where  mining  for  tbe  precious  metals  is 
done  00  the  public  lands  of  the  United  States,  tbe 
first  approprlator  of  waters  in  the  streams  on  such 
lands  for  mining  purposes  is  held  to  have  a  better 
right  than  others  to  use  the  waters.  The  first  ap- 
proprlator who  subjects  the  property  to  use  or 
takes  tbe  necessary  steps  for  that  purpose  is 're- 
garded, except  as  against  the  government,  as  tbe 
source  of  title  in  all  controversies  relating  to 
the  property.  As  respects  the  use  of  water  for 
mining  purposes,  tbe  doctrines  of  the  common  law 
declaratory  of  the  rights  of  riparian  owners  were, 
at  an  early  day  after  the  discovery  of  gold,  found 
to  be  inapplicable  or  applicable  in  a  very  limited 
extent  to  the  necessities  of  miners,  and  inadequate 
to  their  proteotioo.  The  government  being  the 
sole  proprietor  of  all  the  public  lands  whether  bor- 
dering on  streams  or  otherwise,  there  was  no  oo- 
cablon  for  tbe  application  of  the  common-law  doo- 
trine  of  riparian  proprietorship  with  respect  to  the 
waters  of  those  streams.  The  doctrine  of  right  of 
prior  appropriation  was  recognized  by  legialauon 
of  Congress  in  1866. 

And  the  general  rule  there  has  been  to  recognize 
and  protect  rights  in  water  acquired  by  prior 
appropriation.  Stein  Canal  Co.  v.  Kern  Island  Ir- 
rigation Canal  Co.  68  Cal.  668;  Frey  v.  Lowden.  70 
GaL  650;  Wixson  v.  Devine,  67  Cal.  841, 80  Oal.  385c 
Watterson  v.  Baldunbebere,  101  Cal.  107;  Wells  v. 
Mantes,  99  Oal.  688;  Nephi  Irrigation  Go.  v.  Jenkina, 
8  Utah,  800;  Farmers*  Independent  Ditch  Co.  v. 
Agricultural  Ditch  Co.  8  Colo.  App.  266;  People  v. 
Downer,  19  Colo.  696;  Geertson  v.  Barrack.  2  Idaho, 
1066;  Kirk  v.  Bartholomew,  Id.  1087;  Fabian  v.  Col- 
lins, 2  Mont.  610;  Wold  v.  May,  10  Wash.  167. 

2.  Source  of  right  of  appropriation. 

The  only  source  of  this  right  of  appropriation 
seems  to  be  in  the  fact  that  the  settlers  themselves 
who  went  into  those  states  asserted  and  acquiesced 
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faTor  of  the  appellant  is  largely  based.  We 
are  not  Batisfled  that  the  fact  of  such  increase 
was  established  by  the  proofs,  but.  the  plaintiff 
not  having  appealed,  we  are  not  called  upon 
to  Investigale  as  to  that  portion  of  the  decree 
adverse  to  him.  It  further  appears  from  the 
findings  that,  at  the  time  the  water  was  so  di- 
verted by  the  plaintiff,  all  of  the  land,  on  hoth 
sides  of  the  creek,  from  the  place  of  its  diver- 
sion to  a  point  below  the  land  owned  by  the 
defendant,  was  a  part  of  the  public  domain, 
and  that  it  so  remained  until  1868,  at  which 
time  the  tract  of  which  defendant's  land  is  a 
portion  was  entered  and  purchased  at  private 
cash  sale  by  one  Artemus  Dodge,  who.  in 
1865,  received  a  patent  therefor.  It  further 
appears  that  said  Dodi^,  prior  to  such  entry, 
gave  the  plaintiff  oral  permission  to  conduct 
the  water  across  the  tract  of  land,  and  that 
George  J.  Dodge,  to  whom  he  deeded  it,  exe- 


cuted to  plaintiff  •  a  written  instrument,  in  the 
shape  of  a  lease,  formally  conferring  the  right 
to  so  conduct  the  water  by  means  of  the  race 
and  flume  as  then  constructed  for  the  period 
of  ninety-nine  years;  that  the  operation  of  the 
mill,  and  the  source  of  its  power,  and  the 
means  by  which  it  was  diverted  from  and  con- 
ducted  to  the  mill  were  open  and  notorious, 
and  known  to  every  one  in  the  vicinity,  includ- 
ing said  A.rtemus  Dodge  and  those  holding 
under  him,  including  the  defendant;  and  tluu 
no  complaint  was  ever  made  in  referenoa 
thereto  until  the  year  18S5.  Upon  these  mate- 
rial facts,  among  others,  found  by  the  court, 
respondent  contends  that,  as  between  himself 
and  the  defendant,  he  is  entitled  to  the  use  of 
the  water  for  the  purpose  of  propelling  his 
mill  to  the  extent  to  which  he  had  used  it 
from  the  time  of  its  original  diversion.  H» 
makes  this  contention  for  the  reasons:  First, 


Id  it  so  that  from  the  custom  which  began  in  that 
way  It  came  to  be  recoffniased  as  law. 

Tbe  fact  early  manifested  itself  that  the  mioes 
oould  not  be  succeesfully  worked  without  a  propri- 
etorship in  waters,  and  it  was  recognized  and  main- 
tained. To  protect  those  who  by  their  enterprise, 
industry,  and  capital  had  constructed  canals  and 
races,  carried  water  for  miles  into  parts  of  the 
country  which  must  have  otherwise  remained  un- 
fruitful and  undeveloped  it  was  held  that  the  first 
appropriator  acquired  a  special  property  in  the 
waters  thus  appropriated  and  as  a  necessary  con- 
eequence  of  such  property  might  invoke  all  local 
remedies  for  its  enjoyment  or  defense.  Hoffman 
V.  Stone,  7  Cal.  46. 

By  a  universal  sense  of  propriety  and  necessity 
there  is  a  right  of  miners  to  be  protected  in  the 
possession  of  their  selected  localities,  and  of  those 
who  by  prior  appropriation  have  taken  the  waters 
from  their  natural  beds  and  by  creating  artificial 
works  have  conducted  tbem  for  miles  over  moun- 
tains and  ravines  to  supply  tbe  necessities  of  gold 
diirgers  and  witbout  which  the  most  Important  in- 
terests of  the  mineral  region  would  remain  without 
development.  Irwin  v.  Phillips,  6  Cat.  140, 63  Am. 
Dec  118. 

For  eighteen  years  from  1848  to  1866,  the  regula- 
tions and  customs  of  miners  as  enforced  and 
molded  by  the  courts  and  sanctioned  by  the  legis- 
lation of  the  states,  constituted  the  law  governing 
property  in  mines  and  the  water  on  the  public 
mineral  lands.  Jennison  v.  Kirk,  98  U.  B.  453, 25  L. 
cd.240. 

In  determining  controversies  between  claimants 
the  court  proceeds  upon  tbe  presumption  of  a 
ftrant  from  the  government  to  the  first  appropri- 
ator.   Coryell  v.  Cain,  16  Oal.  667. 

In  Hill  V.  Newman,  5  Gal.  445, 68  Am.  Dec  140,  it 
Is  stated  that  the  right  to  water  existed  upon  the 
flrround  of  prior  location  upon  tbe  land  or  prior  ap- 
propriation and  use  of  the  water. 

In  Conger  v.  Weaver,  6  Cal.  648,  65  Am.  Dec.  628, 
the  court  says  that  in  tbe  decisions  that  it  had  made 
upon  the  subject  of  private  rights  in  the  public  do- 
main it  had  applied  simply  to  principles  of  the  com- 
mon law.  It  states  that  it  has  recognized  the  right 
of  individuals  to  appropriate  water,  to  divert  It 
from  its  natural  channel  where  no  riparian  rights 
intervened,  and  to  be  protected  in  Its  use  against 
all  subsequent  efTorta  to  divert  or  injure  It. 

In  Bchiliing  v.  Rominger.  4  Colo.  100,  the  court 
said:  '*Xhat  the  first  appropriator  of  tbe  water  of  a 
natural  stream  has  a  prior  right  to  such  water  to 
the  extent  of  the  appropriation  is  a  doctrine  that 
we  must  hold  applicable  in  all  cases  respecting  the 
diversion  of  water  for  the  purpose  of  irrigation." 
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StatuUB  reeogniKlnQ  riQht, 

In  most  of  the  states  in  which  the  custom  ob- 
tained, statutes  were  passed  reoognlzinir  and  rega- 
latlng  the  right. 

The  Texas  statute  provides  for  the  appropriation 
of  unappropriated  water  in  streams  In  the  arid  por- 
tions of  the  state  for  irrigation  purposes.  McGbee 
Irrigating  Ditch  Co.  v.  Hudson  (T^x.)  SI  8.  W.  l^L 

But  this  law  cannot  operate  on  the  rigrht  of  ri- 
parian proprietors  then  existing  but  is  Intended  to 
operate  only  on  land  of  which  the  state  bad  the 
title.  McGhee  Irrigation  Ditch  Oo.  v.  Hudson,  86 
Tex.  587. 

&  Against  whom  anaUaUUm 

The  doctrine  of  riparian  rights  is'  founded  upon 
tbe  individual  rights  of  landed  proprietors  upon  the 
stream.  Irwin  v.  Phillips,  5  Oal.  140, 68  Am.  Dec 
118. 

So,  where  the  title  to  all  the  land  was  in  tbe  gov- 
ernment, and  there  were  no  individual  proprieton* 
there  was  no  reason  to  prevent  tbe  adoption  of 
some  other  system  if  the  government  agreed  to 
permit  it.  But  when  the  government  granted 
rights  to  individuals  in  land  formerly  belonging  to 
it,  the  question  immediately  arose  whether  such 
grantees  obtained  all  the  common-law  riparian 
rights  in  streams  flowing  through  the  property  or 
whether  they  took  subject  to  the  rights  of  those 
whom  the  government  bad  permitted  to  appropri- 
ate water  rights  upon  its  domain.  This  question 
has  led  to  some  difference  of  opinion  and  cannot 
be  regarded  as  fully  settled  yet  in  all  its  branches, 
except  in  states  where  the  doctrine  of  riparian 
rights  Ib  not  recognised  it  is  settled  that  an  appro- 
priation of  water  is  not  good  against  prior  riparian 
rights. 

The  right  to  mine  cannot  override  the  right  of 
one  who  has  previously  appropriated  the  water  to 
a  stated  individual  use.  Tartar  v.  Spring  Creek 
Water  &  M.  Co.  5  CaL  897. 

There  was  a  subsequent  decision  holding  that  tbe 
rights  of  one  wbo  has  taken  up  public  land  for 
agricultural  purposes  must  give  way,  under  tbe 
California  statutes,  to  tbe  rights  of  miners.  Clark 
V.  Duval,  15  Cal.  86. 

But  tbis  was  not  applied  to  water  rights. 

In  Wixon  v.  Bear  River  &  A.  Water  Co.  U  OftL 
367,  85  Am.  Dec.  69,  tbe  controversy  was  between 
the  owner  of  an  orchard  which  had  been  planted 
on  the  bunks  of  a  stream  and  one  claiming  tbe 
water  for  mining  purposes,  and  the  court  held  that 
the  miner  must  use  the  water  so  as  not  to  injure  the 
orchard,  saying  the  requested  instructions  are 
founded  upon  tbe  theory  that  In  the  mineral  dia- 
tricts  of  the  state  the  rights  of  miners  and  peisooa 
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that  he  is  the  owner  of  the  water  for  the  pur- 
pose of  ruDDiDg  his  mill  by  reason  of  his  prior 
appropriation  thereof;  second,  that  the  grantp 
ors  of  the  land,  by  the  giving  of  the  permis- 
rion  to  construct  the  flume,  and  the  making  of 
the  lease,  as  above  stated,  and  by  standing  by 
and  seeing  money  expended  by  virtue  of  such 
permission  and  lease,  estopped  themselves,  and 
those  holding  under  them,  from  interfering 
with  such  flume,  or  the  diversion  of  the  water 
to  effect  which  it  was  constructed;  and,  third, 
that  there  had  been  such  open,  continuous, 
and  adverse  user  as  to  give  title  by  prescrip- 
tion. The  flrst  claim  is  met  by  the  appellant 
by  two  principal  propositions:  One,  that  it 
was  not  shown  that  any  right  to  prior  appro- 
priation existed  as  a  part  of  the  law  or  local 
customs  of  the  locality;  the  other,  that  if  the 
court  could  take  judicial  notice  of  the  exist- 
ence of  sudi  customs,  or  so  find  from  the  facts 


proved,  they  had  no  force  as  against  the  de- 
fendant, for  the  reason  that  the  grantor  through 
whom  he  claims  by  mesne  conveyance  ac- 
quired title  to  the  land  by  grant  from  the  gov- 
ernment prior  to  the  passage  of  the  act  of 
Congress  of  July  26, 1866. 

If  the  flrst  proposition  is  determined  ad- 
versely to  appellant,  he  substantially  concedes 
that  the  plaintiff  would  have  been  entitled  to 
the  use  of  the  water  appropriated  in  1861  if 
the  grant  of  the  land  of  which  his  was  a  part 
had  not  been  made  by  the  government  until 
after  the  passage  of  said  act.  Each  of  these 
propositions  raises  questions  of  the  utmost  im- 
portance, and  we  have  given  them  such  care- 
ful consideration  as  our  opportunities  would 
allow,  and  have  come  to  the  conclusion  thai 
this  state,  or  at  least  that  portion  of  it  east  of 
the  Cascade  mountains,  was  included  within 
the  territory  where  the  right  to  prior  appro- 


ownioff  ditches  constructed  for  minlDgr  purpoeeb 
are  para  mount  to  all  other  rights  and  interests  of  a 
different  character  xegardiess  of  the  time  or  modes 
of  other  acquisitions;  thus  annihilating  the  doc- 
trine of  priority  in  all  cases  where  the  controversy 
Is  between  the  miner  or  ditch  owner  and  one  who 
claims  the  exercise  of  any  other  kind  of  right  or 
the  ownership  of  any  other, kind  of  industry.  To 
auch  a  doctrine  we  are  unal)le  to  subscribe. 

And  in  Rupley  v.  Welch,  23  Cal.  458,  where  a  perw 
son  had  constructed  a  reservoir  to  hold  the  water 
flowing  down  a  ravine  for  the  purpose  of  procur- 
ing water  to  irrigate  his  garden,  the  court  held 
that  this  water  could  not  be  subsequently  taken 
for  minlDg  purposes. 

An  appropriator  cannot  acquire  a  right  to  any 
use  of  the  waters  of  a  stream  to  the  prejudice  of 
a  riparian  owner  except  under  the  statute  of  limi- 
tations. Vernon  Irrigation  Go.  y.  Los  Angeles,  106 
CaL237. 

Where  no  riparian  rights  have  attached,  it  is 
equally  well  settled  tbat  an  appropriator  of  water 
acquires  a  good  title  which  be  can  defend  against 
rlptirian  rights  which  are  subsequently  acquired. 

Where  the  stream  is  subject  only  to  the  rights  of 
the  goyemment  the  flrst  appropriator  acquires  a 
title  to  all  the  water  he  appropriates  and  uses  as 
against  all  even  subsequent  grantees  from  the  gov- 
ernment.   Kaler  y.  Campbell,  18  Or.  598. 

The  right  to  running  water  on  the  public  lands 
of  the  United  States  can  be  acquired  by  prior  ap- 
propriation as  against  persona  not  having  the  title 
of  the  government.  Basey  y.  Gallagber,  87  tJ.  S.  20 
WalL676,22L.ed.  462. 

The  appropriator  acquires  aright  against  all  per- 
sons excepting  previous  approprlators.  Himes  y. 
Johnson,  61  Cal.  260. 

The  owner  of  a  canal  in  the  mineral  region  on 
the  public  domain  constructed  for  the  purpose  of 
supplying  water  to  miners  has  the  right  to  divert 
the  water  of  a  stream  from  its  natural  channel  as 
arainst  the  claims  of  those  who,  subsequent  to  the 
di  vers1on,take  up  land  upon  the  banks  of  the  stream 
for  mining  purposes.  Irwin  v.  Phillips,  5  CaL  140, 
63  Am.  Bee  113. 

The  person  flrst  appropriating  water  on  the  pub- 
lic land  is  deemed  to  have  tbe  title  as  against  all 
the  world  except  the  United  States  and  persons 
claiming  under  them,  to  the  extent  that  he  thus 
appropriates  It  before  the  rigbts  of  others  attach. 
Yankee  Jim*s  Union  Water  Co.  y.  Crary,  25  CaL 
604.  85  Am.  Dec  146  (1864);  American  Co.  v.  Brad- 
ford. 27  Cal.  860. 

The  right  of  the  appropriator  is  entitled  to  pro- 
tection as  well  after  the  patent  bas  issued  to  a  third 
person  for  tbe  land  over  which  the  natural  stream 
flows  as  when  such  land  is  a  part  of  the  public  do- 
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main;  and  it  is  immaterial  whether  or  not  it  is  men« 
tioned  in  the  patent  and  expressly  excluded  from 
the  grant.  Colfln  y.  Left  Hand  Ditch  Co.  6  Colo. 
443L 

A  prior  appropriator  of  the  ^-ater  of  a  stream  all 
of  which  he  claims,  uses,  and  needs  for  irrigation* 
has  a  right  to  the  whole  as  against  a  patentee  of 
land  through  which  the  stream  flows,  though  no 
custom  to  that  effect  is  shown.  Drake  y.  Earhart, 
2  Idaho,  716. 

One  who  obtains  title  from  the  government  can- 
not insist  on  his  riparian  rights  as  against  the 
title  of  one  who  acquired  a  right  to  appropriate  the 
water  under  a  custom  to  which  he  agreed.  Thorpe 
y.  Tenem  Ditch  Co.  1  Wash.  666. 

In  Pope  V.  Kin  man,  54  CaL  8.  ptain  tiffs  were 
owners  of  a  Mexican  grant  patented  in  1872.  De- 
fendants and  their  predecessors  appropriated  all 
the  water  of  a  creek  flowing  through  it  in  1860,  and 
bad  used  the  water  exdusiyely  ever  since  and 
claimed  the  right  to  exclusive  use  to  tbe  water; 
tbe  action  was  to  quiet  plaintifTs  title  against  this 
claim.  The  court  says  tbe  patent  issued  in  June* 
1872,  and  the  action  was  commenced  in  May,  1877, 
and  therefore  tbe  defendants  can  claim  nothing. a* 
against  the  owners  of  the  ranch  by  reason  of  the 
lapse  of  time  since  their  alleged  appropriation  of 
the  water.  Of  course  tbe  presumption  is  that 
plalntiiEs  had  been  in  possession  of  the  ranch  since 
the  grant  from  tbe  Mexican  government,  and 
therefore  in  order  to  obtain  title  by  appropriation 
it  must  have  been  under  such  circumstances  tbat 
the  title  would  be  protected  by  the  statute  of  limi- 
tations. 

If  tbe  right  to  appropriate  water  on  tbe  publio 
land  is  claimed  and  exercised  until  the  statutory 
period  of  limitations  has  run,  the  right  cannot  t)e 
disturbed  by  one  succeeding  to  the  rights  of  the 
goyernment.    Tolman  v.  Casey,  15  Or.  83. 

Tbe  effect  of  a  government  patent  upon  the 
riffhts  of  a  prior  appropriator  has  been  a  question 
of  some  difficulty,  but  since  tbe  passage  of  the  acta 
of  Congress  of  1866  and  1870,  tbat  question  must  be 
considered  as  settled  by  legislation  tbe  construc- 
tion of  which  will  be  found  infra,  o,  Act  of  Con- 
gres8  of  1866, 

In  Thorp  v.  Freed,  1  Mont.  651,  the  court  was  di- 
vided in  opinion  as  to  the  right  to  gain  title  to  wa- 
ter by  appropriation  for  irrigation  purposes  as 
against  persons  wbo  subsequently  become  riparian 
owners  of  tbe  land  under  grant  from  the  govern- 
ment. 

In  Nevada  it  was  first  held  tbat  tbe  rlirht  of  an 
appropriator  is  sut>ordinate  to  that  of  a  subsequent 
patentee  from  tbe  government  In  cases  wbere  the 
patent  was  issued  prior  to  the  act  of  1866.  Van 
Sickle  y.  Haines,  7  Nev.  240. 
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Not., 


SriatloD  of  water  for  mining  and  other  bene- 
clal  purposes  was  recognized  by  the  courts 
and  the  lawmaking  power,  and  that  such  right 
was  established  by  a  custom  so  universal  that 
courts  must  talse  judicial  notice  thereof.  We 
therefore  hold  that  the  right  to  prior  appro- 
priation, as  recognized  by  said  act  of  Congress. 
<^xisted  as  a  part  of  the  laws  and  customs  of  the 
locality.  Such  holding  compels  a  considera- 
tion 01  the  second  proposition  above  suggested. 
It  is  argued  bv  appellant  that,  by  absolute 
grant  of  the  land  before  the  passage  of  said  act 
of  Congress,  the  title  passed  with  such  riparian 
rights  as  were  recognized  by  the  common  law 
of  England,  and  that  such  rights,  having  be- 
come vested  before  its  passage,  could  not  be 
affected  thereby.  If  the  right  to  appropriate 
water  from  streams  upon  the  public  domain  is 


derived  from  the  passage  of  the  act  In  question, 
and  if,  before  that  time,  such  acts  of  appro- 
priation were,  as  against  the  government  of  the 
United  States,  trespasses  upon  the  public  do- 
main, it  is  clear  that  this  contention  must  ha 
sustained.  But,  in  our  opinion,  such  was  not 
the  fact.  The  United  States,  as  the  owner  of 
nearly  all  the  lands  in  the  locality  where  such 
use  of  the  water  was  required,  had  the  power 
to  establish  such  rights  in  relation  to  its  appro- 
priation and  use  as  it  saw  fit;  and  to  the  extent 
that  it  recognized  such  rights  the  common  law 
in  relation  thereto  was  modified  or  abrc^ted. 
That  this  could  be  done  by  direct  act  of  Con- 
gress is  not  disputed  by  appellant,  and  we 
think  it  could  also  be  done  by  such  action  on 
the  part  of  the  government  as  clearly  disclosed 
its  intention,  though  not  evidenced  by  ac^t  of 


But  that  ease  was  subsequently  overruled.  Bee 
infra^  o,  Act  of  Congress  of  1866. 

The  ri^rhts  of  one  who  settled  upon  the  public 
land  prior  to  the  appropriation,  but  did  not  receive 
his  paceot  until  after  that  event,  have  been  the  sub- 
ject of  much  discussion.  And  the  courts  have  been 
very  evenly  divided  in  opinion. 

In  an  early  California  case,  Crandall  v.  Woods,  8 
€al.  198,  the  court  says:  **The  only  question  in- 
volved in  this  case  is  whether  a  party  who  locates 
upon  and  appropriates  public  lands  belonginip  to 
the  government  is  entitled  to  the  use  of  streams 
naturally  flowing  through  such  lands  as  against 
persons  subsequently  appropriating  and  using  the 
waters  of  said  streams.  If  the  rule  laid  down  in 
Irwin  V.  Phillips  is  correct  as  to  the  location  of  wa- 
ter ditches  for  mining  purposes,  and  priority  is  to 
<!letermine  the  Hghts  of  respective  parties,  it  is  difll- 
■cult  to  see  why  the  rule  should  not  apply  to  all 
other  oases  where  land  or  water  has  been  appro- 
priated. An  appropriation  of  land  carries  with  It 
all  water  on  the  land  or  the  usufruct  in  the  water, 
and  one  who  appropriates  the  land  will  be  held  to 
have  appropriated  the  water  of  the  stream  flowing 
over  it  as  an  incident  to  the  soil  as  against  those 
who  subsequently  attempt  to  divert  it  from  its 
natural  channel  for  their  own  purposes. 

But  afterwards  it  was  held  that  until  a  pre- 
«mptor  has  proved  up  his  claim  and  paid  for  his 
land  a  water  right  may  be  acquired  airaln^t  him 
by  a  prior  appropriator.  Farley  v.  Spring  Valley 
Min.  ft  I.  Co.  58  Cal.  142. 

So,  the  rights  of  a  pre-emptor  on  the  public  land 
date  from  the  issuance  of  a  patent,  and  If  a  notice 
of  an  appropriation  of  water  has  been  given  prior 
to  that  time  it  will  be  superior  to  that  of  the  pat- 
«ntee.  Osgood  v.  El  Dorado  Water  ft  D.  G.  Min. 
Co.  68  CaL  671. 

So,  In  Ellis  V.  Pomeroy  Imp.  Go.  1  Wash.  572,  al- 
though there  are  other  grounds  of  decision,  such 
as  estoppel  and  a  question  of  contemporaneous  ap- 
propriation, the  court  holds  that  a  settler  on  the 
public  land  is  subject  to  the  rights  aoquired  by 
third  persons  by  appropriation  of  water  at  any 
time  before  he  makes  final  proof  and  acquires  the 
government  title,  unless  in  the  mean  time  he  has 
made  an  actual  appropriation  of  water  himself. 
And  the  doctrine  of  that  case  was  followed  in 
Qeddis  v.  Parrisb,  1  Wash.  687. 

But  that  question  has  been  settled  the  other  way 
by  the  Supreme  Court  of  the  United  States. 

A  homestead  entry  on  a  tract  of  land  through 
which  runs  a  stream  of  water  is  an  appropriation 
of  the  riparian  rights  belonging  thereto  which  can- 
not be  displaced  by  a  subsequent  entry  of  a  water 
right  upon  the  same  stream.  Sturr  v.  Beck,  188 
U.S.641,83L.ed.7eL 

And  the  same  doctrine  had  been  held  in  the  lower 
court.    Sturr  v.  Beck,  8  Dak.  71* 
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Sturr  V.  Beck,  was  followed  in  Faull  v.  Gooke,  19 
Or.  456.  and  Cole  v.  Logan,  24  Or.  804. 

Appropriation  of  vraterby  one  who  has  settled  on 
the  public  land  with  the  intention  of  acquiring  title 
to  the  land  is  effective  from  its  date,  althougii  he 
does  not  acquire  the  title  for  some  time  after- 
wards.   Elliot  V.  Whitmore,  8  Utah,  258. 

4.  Extent  and  UmitaUon  of  right 

The  interest  acquired  by  the  prior  location  of 
water  is  not  a  property  in  the  water  as  such.  Mo- 
Donald  V.  Askew,  29  Cal.  200;  Eddy  v.  Simpson,  3 
CaL  249  (1863);  Eidd  v.  Laird«  lA  Cat  181, 78  Am.  Dec 
472. 

But  the  right  to  the  use  of  water  for  irrigating 
purposes  is  a  right  of  property.  Cash  v.  Thornton* 
8  Colo.  A  pp.  475. 

Prior  appropriatois  of  wate-rare  entitled  to  havB 
thesame  flow  uninterruptedly  in  quantity  and  with* 
out  permanent  or  unreasonable  deterioration  in 
quality.  Cushman  v.  Highland  Ditch  Co.  8  Colo. 
App.  487. 

A  subsequent  appropriator  cannot  diminish  the 
quantity  or  deteriorate  the  quality  of  water  to 
which  the  prior  appropriator  is  entitled.  Junkans 
V.  Bergln,  87  CaL  387. 

A  prior  appropriator  for  mining  purposes  baa 
a  right  to  have  the  water  flow  down  above  the 
point  of  his  appropriation  without  interruption  or 
diminution  in  quantity.  PhcBuiz  Water  Co.  v. 
Fletcher,  28  OaL  481;  Katoma  Water  ft  M.  Co.  v. 
McCoy.  Id.  490. 

The  first  appropriator  is  entitled  to  all  the  water 
to  the  extent  of  his  appropriation.  HlUman  v. 
Hard  wick,  2  Idaho,  083. 

While  the  title  of  the  public  or  the  state  to  the 
unappropriated  waters  of  the  streams  can  only  be 
devested  as  to  the  portions  thereof  segregated  and 
appropriated  to  beneficial  uses,  when  this  has  been 
legally  done  the  appropriator  becomes  the  propri- 
etor of  the  water  appropriated  and  diverted,  or  of 
the  use  thereof,  which  is  the  same  thing:  and  so 
long  as  the  beneficial  use  is  continued  the  water  re- 
mains the  subject  of  exclusive  ownership  and  oon- 
trol  and  is  the  property  of  the  appropriator  in 
every  legal  aspect  Wyatt  v.  Larimer  ft  W.  Irriga^ 
tion  Co.  I  Colo.  App.  480. 

The  first  appropriator  of  water  has  the  right  to 
insist  that  the  water  shall  be  subject  to  hia  use  and 
enjoyment  to  the  extent  of  his  original  appropri- 
ation, and  that  its  quality  shall  not  be  impaired  so 
as  to  defeat  the  purpose  of  his  appropriation. 
Butte  Canal  ft  D.  Go.  v.  Vaughn,  11  Cal.  143, 1p  Am. 
Dea76e. 

If  the  owner  of  a  ditch  is  entitled  to  all  the  water 
fiowlng  in  the  stream  where  his  ditch  starts,  claim- 
ants lower  down  cannot  complain  of  his  action  in 
enlarging  his  ditch.    James  v.  Williams,  81  CaL  211. 

The  first  appropriator  is  entitled  to  use  enough 


1801 


Isaacs  t.  Barber. 


67S 


CoDgress,  find  that  such  modification  or  abro- 
l^tion  would  have  force  as  against  the  grant 
of  the  government,  though  not  expressly  em- 
bodied in  the  instrument  or  legisl  ilion  by  which 
the  grant  was  made.  If  the  action  of  the  goy- 
«rnment  was  of  such  a  naiure  as  to  evidence 
its  intent  to  inaugurate  sucn  a  modified  system 
4IS  to  rights  to  waters  up  m  the  public  domain, 
it  was  of  such  a  nature  as  to  convey  notice  to 
all  persons  interested  of  that  fact  If  from 
«ucn  action  such  intent  could  be  presumed,  it 
must  be  because  it  had  substantially  the  same 
effect  as  direct  legislation  by  Congress;  and, 
<>ince  every  one  must  lake  notice  of  such. legis- 
lation, tbey  must  likewise  take  notice  of  a  prac- 
tice haviog  the  force  thereof. 

The  material   question,    therefore,  is  as  to 
'Whether  or  not,  prior  to  the  act  of  1866,  the 


practice  in  the  localihr  referred  to  of  appro- 
priating the  waters  of  running  streams  by 
means  of  their  diversion  for  mining  and  other 
beneficial  uses  bad  been  so  sanctioned  by  the 
practice  of  the  gevernment  that  it  had  become 
lawful.  It  is  not  necessary  for  us  to  enter  into 
any  extended  discussion  as  to  this  question,  nor 
to  enlarge  upon  the  situation  of  the  localities 
in  which  the  custom  of  so  diverting  waters 
prevailed,  nor  to  speak  of  the  absolute  neces- 
sity of  such  customs,  for  the  reason  that  the 
Supreme  Court  of  the  United  States  has  ably 
discussed  and  fully  decided  the  question.  A  nd 
such  Question  is  a  Federal  one,  upon  which 
such  aecision  is  controlling  in  the  courts  of  the 
states,  as  well  as  in  those  of  the  United  States. 
A  reference  to  a  few  cases  will  establish  the 
above- stated  conclusions  as  to  the  position  of 


of  the  water  to  protect  his  flame  from  Id  jury  dur- 
ing the  prooess  of  oonstrucUon.  Weaver  v.  Ck>n- 
«per.  10  ObL  238. 

The  first  appropriator  of  water  oo  pabNo  land 
lias  the  prior  rUrht  to  its  use  to  the  extent  lo 
amouDt  and  time  of  his  first  appropriation,  and 
possibly  to  the  extent  to  whlob  he  was  at  that  time 
preparing  to  appropriate  It.  Lehi  Irrigation  Oo. 
V.  Moyle,  4  Utah.  887. 

A  sale  of  the  upper  section  of  the  ditch  under  a 
fneohanio*B  lien  will  give  the  purchaser  a  right  to 
use  and  consume  all  the  water  flowing  into  the 
ditch  at  its  head.   B^nolds  v.  Hoemer,  SI  Cal.  SOB. 

The  first  appropriator  is  entitled  to  the  amount 
of  water  which  his  ditch  indicates  that  he  Intended 
to  take,  and  is  not  limited  to  what  he  actually  did 
take,  unless  be  contiaues  to  take  the  smaller  quan> 
tity  so  long  as  to  indicate  that  be  only  intends  to 
take  that  amount.  White  v.  Todd*s  Valley  Water 
Co.8  Oal.  448, 68  Am.  Dec. 888. 

An  approfMiatloo  trom  a  stream  Includes  the  wa- 
ter when  it  is  flowing  in  its  tributaries.  Low  v. 
ScbalTer,  24  Or.  2»;  Low  v.  Rlzor,  25  Or.  (SSI  (1804). 

In  the  absence  of  legislation  to  the  contrary,  the 
right  to  water  acquired  by  the  priority  of  the  ap- 
propriation thereof  is  not  in  any  way  dependent 
upon  the  location  of  its  application  to  the  benefi- 
cial use  designed.  The  water  may  be  carried  over 
a  water  shed  and  used  in  the  valley  of  another 
ctream.    Coflln  v.  Left  Hand  Ditch  Oo.  8  Oolo.  418. 

In  California  there  has  been  some  fluctuation  of 
opinion  upon  the  question  as  to  the  right  of  the 
appropriator  to  protection  against  deterioration  in 
the  quality  of  the  water. 

It  was  at  first  held  that  the  first  appropriator  of 
-water  for  mining  purposes  is  entitled  to  have  the 
water  fiow  so  undiminished  in  quantity  as  to  leave 
auificieot  to  fill  his  canal  or  ditch  as  it  existed  at 
the  time  of  subsequent  appropriations  of  the 
stream  alx>ve  him.  But  he  cannot  insist  that  the 
water  shall  reach  him  without  deteriorating  in 
•quality.  Bear  River  &  A.  Water  ft  M.  Oo.  v.  New 
York  If  in.  Co.  8  Oal.  887, 68  Am.  Dea  825;  HiU  v. 
King,  8  Oal.  886:  Mokelumne  Hill  Canal  ft  M.  Co.  v. 
Woodbury,  10  ObL  18S. 

But  the  court  refused  to  extend  the  doctrine  of 
the  Bear  Biver  Osse  further  in  Pilot  Bock  Greek 
-Canal  Co.  v.  Chapman,  11  Oal.  162. 

AndinHUlv.  Smith,  27  Cal.  480,  the  right  was 
'Claimed  to  dig  in  the  bed  of  the  stream  above  the 
head  of  plalntKTs  ditch,  and  the  result  was  that 
the  water  flowing  in  the  ditch  was  fouled  with  sed- 
iment. The  court  wys  that  the  charge  of  the  trial 
•court  which  was  favorable  to  defendant  was  based 
•on  the  notion,  which  had  become  quite  prevalent, 
that  the  rules  of  the  common  law  touching  water 
rights  had  been  materially  modified  in  the  state 
upon  the  theory  that  tbey  were  inapplicable  to  the 
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conditions  found  to  exist  there.  But  the  court 
says:  *'This  notion  Is  without  any  substantial 
foundation.  Neither  the  miner  nor  the  riparian 
proprietor  can  so  use  the  water  as  to  prejudice  or 
injure  the  prior  right  to  a  like  use  by  another.  The 
question  between  miners  is  the  same  as  between 
riparian  proprietors,  *Is  the  plaintiiTs  use  and  en- 
joyment of  the  water  for  the  purpose  for  which  he 
claims  it  impaired  by  the  acts  of  defendant?*  ^  And 
that  doctrine  was  adhered  to  upon  a  subsequent 
appeal  in  the  same  case.   Hill  v.  Smith,  88  Gal.  166. 

Ltmttation  of  right 

The  right  to  water  by  prior  appropriation  is  lim- 
ited in  every  case  in  quantity  and  quality  by  the 
uses  for  which  the  appropriation  is  made.  The  ap- 
propriation does  not  confer  such  absolute  right  to 
the  body  of  the  water  diverted  that  the  owner  can 
allow  it  after  Its  diversion  to  run  to  waste  and  pre- 
vent others  from  using  it  for  mining  or  other  Int- 
imate purposes;  nor  does  it  confer  sucb  a  right 
that  he  can  insist  upon  the  flow  of  the  water  with- 
out deterioration  in  quality  where  such  deteriora- 
tion does  not  defeat  or  Impair  the  uses  to  which  the 
water  is  applied.  Atchison  v.  Peterson,  87  U.  B.  80 
Wall.  607,  }i8L.ed.  414. 

The  amount  of  water  to  which  a  party  is  entitled 
is  limited  to  the  amount  actually  applied  to  pur- 
poses of  irrigation.  8impson  v.  Williams,  18  Nev. 
488. 

The  quantity  to  which  an  appropriator  is  en- 
titled Is  determined  by  the  capacity  of  the  head- 
gate  and  ditPiies  and  the  quantity  of  water  re- 
quired for  tbe  uses  to  which  it  Is  to  be  appropri- 
ated.  Oarron  v.  Wood,  10  Mont.  600. 

In  Opblr  Silver  Mln.  Co.  v.  Carpenter,  6  Nev.  8081 
it  was  agreed  that  tbe  quantity  of  water  appropri- 
ated was  to  be  determined  by  the  capacity  of  the 
ditch  at  its  smallest  point;  that  is  at  the  point 
where  the  least  water  would  flow  through  it. 

The  use  is  to  be  a  reasonable  one  and  so  far  as 
possible  consistent  with  a  use  by  others.  Last 
Chance  Mln.  Co.  v.  Bunker  Hill  ft  &  Min.  ft  a  Co. 
48  Fed.  Bep.  480. 

As  against  a  subsequent  appropriator  a  prior  one 
IB  limited  to  the  amount  of  his  appropriation  made 
prior  to  the  time  the  second  one  was  made.  Salina 
Creek  Irrigation  Co.  v.  Salina  Stock  Co.  7  Utah, 
466w 

An  appropriator  cannot  appropriate  more  water 
than  is  necessary  to  irrigate  his  land  or  hold  it  by 
possessory  right  or  title  to  the  exclusion  of  a  sub- 
sequent t)ona  fide  appropriator.  Thomas  V.  Ouir- 
aud,  6  Oolo.  680. 

The  first  appropriator  is  only  entitled  to  as  much 
water  as  Is  necessary  to  irrigate  his  land,  and  is 
bound  to  make  a  reasonable  use  of  it.  Barnes  v* 
Sabron,  lONev.217. 
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■aid  supreme  court  upon  this  questioD.  Ig 
AtchUon  ▼.  Pefm^n,  87  U.  8.  20  Wall.  507, 2» 
L.  ed.  414,  Mr.  Justice  Field,  speaking  for 
the  court,  made  use  of  the  foUowiug  language: 
"By  the  custom  which  has  obtained  among 
miners  in  the  Pacific  states  and  territories, 
where  mining  for  the  precious  metals  is  had  on 
the  public  lands  of  the  United  States,  the  first 
appropriator  of  mined,  whether  in  placers, 
Teins,  or  lodes,  or  of  waters  in  the  streams  on 
such  lands,  for  mining  purposes,  is  held  to  have 
a  better  right  than  others  to  work  the  mines  or 
use  the  waters.  The  first  appropriator  who 
subjects  the  property  to  use,  or  takes  the  nec- 


essary steps  for  that  purpose,  is  regarded,  ex- 
cept as  against  the  government,  as  the  source 
of  title  in  all  controversies  relating  to  the  prop- 
erty. As  respects  the  use  of  water  for  mining 
purposes,  the  doctrines  of  the  common  law 
declaratory  of  the  rights  of  riparian  ownem 
were,  at  an  earlv  day,  after  the  discovery  of 
gold,  found  to  oe  inapplicable,  or  applicable 
only  in  a  very  limited  extent,  to  the  necessities' 
of  miners,  and  inadequate  to  their  protection. 
.  .  .  This  doctrine  of  right  by  prior  apprch 
priation  was  recognized  by  the  legislation  of 
Congress  in  1 866. "  And  in  Basgy  v.  QdUagher^ 
87  U.  8.  20  Wall  670,  22  L.  ed.  452,  thecourt,^ 


A  prior  appropriator  may  insist  that  the  water 
remain  in  the  stream  from  which  he  has  a  richt  of 
appropriation  only  so  long  as  aoy  useful  qunnttty 
would  reach  his  point  of  diversion,  and,  where  it  is 
shown  that  water  used  by  a  Junior  appropriator 
for  a  beneficial  purpose  would,  if  not  so  used  by 
him,  sink  before  reaching  the  point  of  diversion  of 
the  prior  appropriator,  the  latter  ia  not  merely  by 
reason  of  his  prior  claim  entitled  to  an  injunction 
to  compel  the  junior  appropriator  to  allow  the  wa- 
ter to  remain  in  the  stream.  Raymond  v.  Wlm- 
■ette,  12  Mont  66L 

An  appropriator  cannot  after  be  has  used  sufll- 
cient  of  the  water  of  the  creek  to  supply  his  needs 
take  the  remaining  water  and  Instead  of  letting  it 
pass  down  the  creek  for  the  benefit  of  subsequent 
appropriators  sell  it  to  other  persons  to  be  con- 
veyed away  from  the  creek  and  consumed. 
Creek  v.  Bozeman  Waterworks  Co.  16  Mont.  ^Zi. 

One  who  has  constructed  a  ditch  without  filing  a 
map  or  plat  of  the  area  of  intended  use  as  required 
by  statute  will  not  be  permitted  to  increase  the 
scope  of  the  ditch  to  the  detriment  of  intervening 
appropriators,  although  the  enlarged  ditch  is  nec- 
essary to  give  him  all  the  water  which  will  l)e  re- 
quired to  properly  cultivate  the  land  for  which  the 
appropriation  was  made.  Taughenbaugh  v.  Clark 
(Colo.)  40  Pac.  168. 

He  who  attempts  to  appropriate  water  does  so  at 
his  peril.  He  must  see  to  it  tliat  no  legal  right  of 
prior  appropriators  or  other  nersons  is  in  any  way 
interfered  with  by  his  acts.  He  cannot  lessen  tho 
quantity  of  water,  seriously  impair  its  quality,  or 
Impede  its  natural  fiow,  to  the  detriment  of  others 
who  have  acquired  legal  rights  therein  superior  to 
bis.  Larimer  County  Reservoir  Co.  v.  People,  8 
Colo.  614. 

The  appropriator  may  be  compelled  to  repair 
leaks  in  his  ditch  and  fiumes  so  that  he  will  not  di- 
vert more  water  than  he  adapts  to  a  beneficial  use. 
Barrows  v.  Fox  (Cal.)  80  Pac  768. 

But  the  appropriator  cannot  he  compelled  to 
transport  liis  water  in  pipes  so  as  to  prevent  waste. 
If  he  appropriated  the  water  by  means  of  open 
ditches  he  may  continue  to  do  so  although  by  such 
means  a  portion  of  the  water  is  wasted.  Barrows 
v,Fox,08Cal.6]i. 

Locators  and  appropriators  of  the  waters  of  a 
stream  have  no  rights  antecedent  to  the  date  of 
their  location,  and  if  others  have  prior  to  that  time 
decreased  the  quantity  or  quality  of  the  water 
flowing  in  the  stream  the  locator  cannot  com- 
plain. Conrad  V.  Arrowhead  Hot  Springs  Hotel 
Co.  108  Cal.  300. 

The  water  does  not  become  the  personal  property 
of  the  appropriator  until  it  reaches  his  ditch, 
and  he  cannot  maintain  an  action  for  the  value  of 
the  water  in  case  it  is  diverted  before  It  reaches  his 
ditcb.    Parka  Canal  &  BL  Co.  v.  Hoyt,  67  Gal.  44. 

If  the  first  appropriator  only  takes  a  part  of  the 
water  flowing  in  the  stream  another  may  after- 
wards appropriate  the  remainder,  and  if  the  first 
appropriates  the  water  only  during  certain  hours 


of  the  day  or  certain  days  of  the  week  another  may 
take  it  during  the  remaining  time.  Smith  v.O*Hara» 
48  CaL  871:  Barnes  v.  Sabron,  10  Nev.  anr. 

The  difference  in  the  policy  adopted  in  California 
and  Colorado  is  the  cause  for  some  difference  to 
opinion  as  to  the  rights  of  the  appropriator  above- 
the  head  of  his  ditch. 

In  California  it  is  held  that  an  appropriator*» 
rights  begin  at  the  head  of  his  ditch,  and  he  can- 
not enter  upon  the  land  of  a  riparian  proprietor  t» 
tap  streams  to  increase  his  su  pply.  It  is  only  when 
the  riparian  proprietor  prevents  the  water  froia 
flowing  to  the  head  of  his  ditch  by  an  Interference 
with  the  course  of  nature  that  the  appropriator  caa 
complain.  Last  Chance  Water  Ditch  Co.  v.  Hefl- 
bron,  80  Cal.  L 

Although  in  a  prior  case  it  had  been  held  that  aiv 
appropriator  has  a  right  as  against  a  subsequent 
purchaser  from  the  United  States  to  go  upon  the- 
latter^  land  and  remove  obstructions  in  the  bed  of 
the  stream  so  as  to  cause  its  waters  to  flow  In  their 
natural  channel  to  the  point  of  diversion.  Ware- 
V.Walker,  70  Gal.  601. 

While  in  Colorado  it  Is  held  that  the  appropriator 
has  the  right  to  enter  the  bed  of  the  stream  above- 
his  ditch  and  remove  sediment  or  obstruction 
which  may  have  changed  or  obstructed  the  oourse 
of  the  current  so  as  to  prevent  It  from  entering 
his  ditch.  But  the  most  reasonable  mode  of  effect- 
ing the  object  must  be  adopted,  and  it  must  b» 
done  in  such  a  manner  as  to  occasion  as  little  dam- 
age as  possible  to  the  owner  of  the  adjoining  prem-^ 
ises.    Crisman  v.  Heiderer,  6  Colo.  688. 

6.  For  what  fnerpoBe  apprt^prfotion  permissibls. 

In  Basey  v.  Gallagher,  87  U.  S.  20  Wall.  078,  S  Jm. 
ed.  458,  the  court  says  it  has  been  held  generally 
that  the  right  to  water  by  prior  appropriation  for 
any  beneficial  purpose  is  entitled  to  protection. 
Water  is  diverted  to  propel  machinery  in  flour  anc^ 
saw  mills  and  to  irrigate  lands  for  cultivation,  8» 
well  as  to  enable  miners  to  work  their  mining 
claims;  and  In  all  such-  cases  the  right  of  the  flist 
appropriator,  exercised  within  reasonable  limits,  ia- 
respected  and  enforced.  This  right  to  water,  like 
the  right  to  prior  occupancy  of  mining  grounds  or 
agricultural  land,  is  not  unrestricted.  It  must  be 
exercised  with  reference  to  the  general  oondiUon 
of  the  country  and  the  necessities  of  the  people, 
and  not  so  as  to  deprive  the  whole  neighborhood  or 
community  of  its  use,  and  vest  an  absolute  mo- 
nopoly in  a  single  individual.  • 

Water  may  be  appropriated  on  the  public  land 
for  mining,  milling,  or  agricultural  purposes,  and 
the  rights  of  riparian  owueis  when  ihey  attach  are- 
subject  to  rights  thus  acquired.  Speake  v.  Ham- 
ilton, 21  Or.  a. 

Water  may  be  acquired  for  irrigation  purposes. 
Barnes  v.  Sabron,  10  Nev.  217. 

Water  may  be  appropriated  for  agricultural  pur- 
poses.   Ison  V.  Nelson  Min.  Co.  47  Fed.  Bep.  190. 

Water  may  be  appropriated  for  mill  purposes^ 
Ortman  v.  Dixon,  18  Cal.  88;  McKinnej  T.  Smith,  O 
OB2.874. 
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•peaking  by  the  same  learned  lariat,  referring 
to  tbe  case  of  Aiehiton  r.  Aterion,  iupra, 
staled  that,  among  other  things,  it  was  held  in 
that  case  "that  the  doctrines  of  the  common 
law  declaratory  of  the  rights  of  riparian  pro- 
prietors were  inapplicable,  or  applicable  only 
to  a  limited  extent,  to  the  necessities  of  miners, 
and  were  inadequate  to  their  protection.  **  And 
further  on  in  tbe  same  case,  after  having  re- 
viewed several  other  decisions  of  the  supreme 
court,  and  speaking  of  tbe  act  of  Congress  in 
quefition,  the  following  language  was  used: 
"It  is  very  evident  that  Congress  intended,  al- 


though the  language  used  is  not  happy,  io 
recognize  as  Yalta  the  custoi^ary  law  with  re- 
spect to  the  use  of  water  which  had  grown  up 
among  the  occupants  of  the  public  land  under 
the  peculiar  necessities  of  their  condition." 
And  in  Fbrbet  v.  Graeeff,  W  U.  a  782,  24  L. 
ed.  818,  and  in  Jenniwn  v.  Kirk,  08  U.  8.  458, 
25  L.  ed.  240,  tbe  doctrine  that  said  act  did  not 
create  the  rights  therein  referred  to,  but  was 
simply  in  afl9rmation  thereof , is  distinctly  recog- 
nized. And  in  Broder  v.  Natoma  Water  <t  M.  Co. 
101 U.  8.  274, 25  L.  ed.  790,  tbe  court,8peaking 
by  that  distinguished  Judge,  Mr.  Justice  Miller, 


Water  canoot  be  diverted  for  tbe  purposes  of 
speculatloo.  Gombs  r.  AjTricultural  Dltoh  Ck>.  17 
Colo.  \4&, 

Tbe  owner  of  land  has  no  riirht  to  oonstruot  a 
reservoir  on  it  for  the  storage  of  water  wbicti  be 
pars  to  no  l)enefloia1  use  merely  Id  tbe  hope  of  hav- 
ingr  it  used  by  a  ditch  company  In  the  future. 
Beaver  Brook  Reservoir  ft  C  Ck>.  v.  St.  Yraln  Reser- 
voir ft  F.  Go.  (Oolo.)  4U  Pao.  1008. 

a.  Who  may  he  an  appropriaior. 

An  alien  may  aoquire  and  hold  a  water  riaht  as 
airainstali  exoeptthe  state.  Qulirtoy  v..Btrdseye, 
U  Mont.  430. 

An  Indian  may  rain  a  title  to  water  by  appropri- 
ation.   Lobdell  V.  Hall,  8  Nev.  607. 

One  who  has  no  poesessory  right  or  interest  in 
land  for  which  he  is  to  use  water  cannot  make  a 
▼alid  appropriation  of  it  for  that  hmd.  Tucker  v. 
Jouee,  8  Mont  226. 

One  of  several  tenants  in  oommon  who  own  a 
water  riirht,  upon  the  abandonment  of  It  for  min- 
inff  purposes  and  the  tumingr  of  tbe  water  Into  the 
original  channel  may  recapture  and  use  the  same 
water  for  other  beneficial  and  lawful  purposes  of 
bis  own  as  against  ail  except  persons  claiming 
rlfrbts  as  his  cotenants.  Meagher  v.  Hardenbrook, 
11  Mont.  38S. 

The  fact  that  the  appropriator  is  also  a  riparian 
owner  does  not  prevent  him  from  claiming  his 
rigbts  as  an  appropriator.  Healy  v.  Woodruff,  97 
Gal.  464. 

7.  What  iM  an  apvropriation  and  when  complete. 

The  method  of  procedure  under  local  statutes  for 
the  perfecting  of  a  right  of  appropriation  will  not 
be  stated  bere.  This  note  will  deal  merely  with  tbe 
general  principles  appllcaUo  to  the  right,  and  the 
local  methods  of  procedure  will  be  reserved  for  a 
future  note. 

One  who  in  Galifomia  desires  to  appropriate  the 
waters  of  a  stream  upon  tbe  vacant  and  unappro- 
priated lands  of  the  United  States  for  a  useful  pur- 
pose may  do  so  bv  the  construction  of  a  ditch  or 
other  medium  of  conduit  and  actually  appropriat- 
ing the  water  and  conducting  it  to  some  point 
wbere  it  can  be  utilized  in  fulfilment  of  such  dsef  ul 
purpose;  and  by  so  doing  he  acquires  as  against 
tbe  subsequent  appropriators  and  riparian  pro- 
prietors acquiring  title  from  tbe  United  States 
subsequent  to  such  appropriation  tbe  right  to  tbe 
quantity  of  the  water  tbus  appropriated  and  an 
easement  or  right  of  way  into  and  over  tbe  public 
land  traversed  by  his  ditch  or  conduit  as  con- 
structed and  used  for  suoh  purpose.  If  one  ani- 
mated by  a  like  desire  to  appropriate  water  under 
like  circumstances  finds  a  ditch  already  constructed 
U>  band,  takes  peaceable  possession  thereof,  and 
appropriates  the  water  for  a  like  or  similar  useful 
purpose,  he  thereby  acquires  a  like  right  as  against 
all  tbe  world  except  tbe  true  owner  or  those  hold- 
ing through  or  under  bim.    Utt  v.  Frey,  108  CaL  800. 

To  elfeot  tbe  appropriation,  any  gulch,  dry 
ravine,  or  depression  in  tbe  land,  may  be  used  as  a 
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part  of  the  dltoh  for  conducting  the  water,  and  so 
make  the  lower  portion  of  the  same  channel  from 
which  tbe  water  is  taken.  Simmons  v.  Winters,  81 
Or.  86. 

In  McFhail  v.  Forney  <Wyo.)  86  Pac.  778,  it  is  said 
it  is  Just  as  necessary  to  the  creation  and  preserva- 
tion of  a  water  right  to  provide  means  for  tbe  con- 
tinual diversion  of  tbe  water  from  Its  natural 
channel  and  for  conducting  it  to  tbe  place  where  it 
is  applied  to-  some  beneficial  purpose  im  it  is  to 
apply  it  to  the  beneficial  purpose. 

A  mere  appropriation  of  a  mill  site  Is  not  an  ap- 
propriation of  water  enough  to  run  the  mill.  Rob- 
inson V.  Imperial  Silver  Min.  Co.  6  Ner.  44. 

Turning  water  out  of  the  stream  does  not  give  a 
title  to  it  If  it  is  not  used  for  a  beneficial  purpose. 
Dick  V.  Caldwell,  14  Nev.  187. 

To  establish  a  right  under  a  custom  as  provided 
by  the  act  of  1808  the  claimant  must  allege  and 
prove  tbe  existence  of  suoh  custom.  Lewis  v.  Mc- 
Clure,  8  Or.  278. 

Mere  declaration  of  Intention  to  appropriate 
water  Is  not  sufficient  to  give  a  title  to  it.  Colum- 
bia Min.  Co.  V.  Bolter,  1  Mont.  S08. 

Tbe  true  test  of  the  appropriation  of  water  is  the 
successful  application  thereof  to  tbe  beneficial  use 
designed.    Oaah  v.  Thornton,  8  Colo.  A  pp.  475. 

The  water  must  be  applied  within  a  reasonable 
time  to  some  beneficial  use.  Colorado  Land  ft  W. 
Co.  V.  Bocky  Ford  Canal,  B.  L.  Loan  ft  T.  Co.  8 
Colo.  App.  54B. 

The  construction  of  a  ditch  for  drainage  puiw 
poses  gives  no  right  to  tbe  water.  Thomas  v.  Oui- 
raud,  6  Colo.  680;  Maeris  v.  BlckneU,  7  CaL  881,  88 
Am.  Dec  287;  McKinney  v.  Smith.  21  Cal.  874. 

But  if  the  ditch  Is  constructed  to  convey  water 
for  mining  purposes  it  seems  that  it  will  not  defeat 
tbe  right  If  it  was  also  used  as  a  drain.  Marius  v. 
Bicknell.100al.817. 

The  depression  formed  in  part  by  tbe  bed  of  a 
stream  may  be  utilized  as  a  reservoir  to  bold  the 
wster  and  prevent  it  from  going  to  waste.  Lari- 
mer County  Reservoir  Co.  v.  People,  8  Colo.  014. 

A  mere  diversion  of  water  Is  not  an  appropria- 
tion.   Combs  V.  Agricultural  Ditob  Co.  17  Colo.  140. 

An  excessive  appropriation  of  water  cannot  be 
regarded  as  a  diversion  to  a  beneficial  uee.   JTHd. 

A  diversion  under  promise  of  use  in  tbe  future  is 
not  sufficient  to  sustain  tbe  right.  Fort  Morgan 
Land  ft  C.  Co.  v.  South  Platte  Ditch  Co.  18  Colo.  1. 

A  valid  appropriation  of  water  may  be  made 
from  a  canyon,  notwithstanding  it  is  not  a  running 
stream  and  the  water  comes  entirely  from  the  rain 
fail  of  the  surrounding  hills.  Denver,  T.  ft  Ft.  W. 
R.  Co.  V.  Dotson,  20  Colo.  804. 

The  Colorado  Constitution  does  not  apply  to  the 
use  made  by  an  owner  of  one  estate  upon  the  dif- 
ferent parts  thereof  so  as  to  give,  after  division  of 
the  estate,  the  priority  of  tbe  right  to  use  to  one 
portion  over  another.  Bloom  v.  West,  8  Colo.  App. 
2i;e. 

A  municipal  corporation  may  aoquire  the  right 
to  all  the  waters  of  a  river  by  claiming  tbem  and 
having  its  claim  recognised  by  persons  owning 
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■eems  to  have  put  this  auestion  fully  to  rest. 
He  made  use  of  the  following  pertiDent  lan- 
guage: ''It  is  the  established  doctrine  of  this 
court  that  rights  of  miners  who  had  taken  pos- 
session of  mmes,  and  worked  and  developed 
Ihem,  and  the  rights  of  persons  who  had  con- 
structed canals  and  ditches  to  be  used  in  min- 
ing operations,  and  for  purposes  of  aaricultural 
irrigation,  in  the  region  where  such  artificial 
use  of  the  water  was  an  absolute  necessity, 
are  rights  which  the  government  had,  by  its 
conduct,  recognized  and  encouraged,  and  was 
bound  to  protect,  before  the  passage  of  the  act 


of  1866,  and  that  the  section  of  the  act  which 
we  have  quoted  was  rather  a  voluntary  recog- 
nition of  a  preexisting  right  of  itoasession, 
constitutini;  a  valid  claim  to  its  continued  use, 
than  the  establishment  of  a  new  one.  This 
subject  has  so  recently  received  bur  attention, 
and  the  grounds  on  which  this  const ructioa 
rests  are  so  well  set  forth  in  the  following 
cases,  that  they  will  be  relied  on  without  fur- 
ther argument."  Then  follows  a  citation  of 
the  cases  to  which  we  have  referred.  This 
language  and  that  of  the  other  cases  would 
seem  to  make  it  unnecessary  that  anything 


land  aloDff  the  river,  altboujrh  for  a  considerable 
time  it  does  not  consume  nearly  all  of  the  water. 
Pellz  V.  Los  Angeles,  68  GaL  78;  BIms  v.  Los  Anjreles, 
Id.  80. 

The  elaim  most  be  Ifor  some  useful  or  beneficial 
purpose  or  in  contemplation  of  a  future  appropri- 
ation for  such  purpose  by  the  parties  clalminir  ft, 
A  claim  for  mere  speculation  will  not  answer. 
Weaver  v.  Biireka  Lake  Go.  16  CaL  ZtL 

Appropriation  is  the  intent  to  take  accompanied 
by  some  open  physical  manifestation  of  the  intent 
and  for  some  valuable  use.  McDonald  v.  Bear 
Biver  &  A.  Water  &  M.  Co.  18  Osl.  282. 

The  appropriation  may  be  made  by  two  or  more 
actioff  together.   Kimbell  v.  Qearhart,  U  Cal.  27. 

Possenion  of  mining  claims  on  a  running  stream 
carries  the  right  to  tbe  use  of  the  water  flowiog  in 
the  natural  channel  of  tbe  stream  as  against  all  ex- 
cept claims  wblch  were  antecedently  acquired. 
Lehigh  Go.  v.  Independent  Ditch  Go.  8  Gal.  828. 

Tbe  true  test  of  appropriation  of  water  is  the 
successful  application  thereof  to  the  benefioiai  use 
designed,  and  tbe  method  of  diverting  or  carrying 
tbe  same  or  making  such  application  is  immaterial, 
the  oonstruotioo  of  ditches  is  not  necessary.  It 
will  be  sufficient  to  merely  construct  a  dam  if  by 
tbat  means  tbe  water  can  be  made  to  flow  where  it 
ia  needed.   Thomas  v.  Guiraud,  6  Colo.  630. 

Application  to  tiome  t)enefloial  use  is  neoesaary  to 
complete  an  appropriation.  Farmers*  High  Line 
Canal  ft  B.  Go.  v.  South  worth,  18  Colo.  Ill,  4  L.  B. 
A.  767:  Simmons  v.  Winters,  21  Or.  86. 

Construction  of  ditch. 

The  right  to  take  the  water  relates  back  to  tbe 
beginning  of  work  upon  the  ditch.  Woolman  v. 
Ganinger,  1  Mont.  686. 

Tbe  time  when  the  appropriator*fl  right  begins  is 
when  be  begins  work  on  his  dam  and  dftcb  if  tbe 
work  is  prosecuted  to  completion  and  utilization 
of  tbe  water  for  beneficial  use  with  reasonable  dil- 
igence.   Irwin  V.  Strait  18  Nev.  486. 

Reasonable  time  is  allowed  to  complete  an  appro- 
priation of  water,  and  wbetber  or  not  reasonable 
diligence  has  been  used  depends  upon  all  the  cir- 
cuQjstanoes  of  tbe  case,  but,  matters  wbich  will  ex- 
cuse delay  must  be  Incident  to  the  enterprise  and 
not  to  tbe  person,  such  as  lack  of  capital  or  Illness 
of  the  appropriator.  Opbir  Silver  Min.  Go.  v.  Car- 
penter, 4  Nev.  684, 97  Am.  Deo.  660. 

Tbat  ail  the  water  which  was  appropriated  can- 
not be  used  at  that  time  by  the  appropriator  will 
not  put  his  right  down  to  wbat  he  actually  uses  in 
favor  Of  a  subsequent  approf>riator  if  tbe  amount 
appropriated  was  not  greater  tban  could  be  profit- 
ably used  on  bis  land  and  he  intends  as  rapidly  as 
possible  to  make  use  of  tbe  whole  of  it.  ELleln- 
BChmidtT.  Qrelser,  14  Mont.  484. 

If  after  doing  part  of  the  work  necessary  to  make 
a  water  supply  available  for  use  operations  are 
suspended  for  an  unreasonable  time,  the  rights  of 
the  appropriator  will  be  abandoned,  although  tbe 
w(»rk  is  stopped  because  of  lack  of  money  and  time. 
Keeney  v.  Oarlllo,2  N.  M.  48QL 
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The  suspending  of  work  on  a  ditch  for  a  year 
and  a  month  Is  not  an  abandonment  if  there  was 
no  intention  of  abandoning  tbe  claim.  Atchison  ▼• 
Peterson,  1  Mont.  66L 

A  delay  of  two  years  in  completing  a  ditch,  a^ 
oompanied  by  the  fact  that  the  appmpriator  does 
not  need  the  water  or  intend  to  utUiae  it  at  present, 
is  a  virtual  abandonment  of  the  nght.  Bell  v.  Lam- 
bom,  18  Colo.  846,  20  L.  B.  A.  2a. 

Water  appropriated  for  future  needs  must  be 
utilized  within  a  reasonable  time  in  order  to  main- 
tain the  claim  to  it.    Hindman  v.  Bizor,  21  Or.  Ill 

Lack  of  means  is  not  a  sufficient  excuse  for  delay 
In  proaecuting  work  upon  a  ditch  to  its  oompletloii. 
Cole  V.  Logan,  24  Or.  80A. 

Appropriators  of  water  for  irrigation  purposes 
after  conducting  water  to  tbe  point  of  intended  use 
have  a  reasonable  time  in  which  to  apply  it  to  tbe 
use  intended.  They  may  add  to  tbe  acreage  of 
land  cultivated  from  year  to  year,  and  make  appb- 
catlon  of  the  witer  thereto  for  irrigation  as  their 
necessities  demand  until  tbey  have  put  to  a  benefi- 
cial use  tbe  entire  amount  originally  diverted  by 
them.   Gonant  v.  Jones  (Idaho)  82  Pac  280. 

So  long  as  tbe  settler  does  not  abandon,  but  ooo- 
tlnues  in  good  faith  to  prosecute  the  coDStructlon 
of  a  dltcb  and  tbe  application  of  water  to  his  land 
as  rapidly  as  his  demands  and  cdroumstanoes  will 
permit,  be  should  be  held  to  be  within  tbe  limit  of 
a  reasonable  time.  Taugfaenbauirh  v.  Clark  (OokU 
40  Pac.  168. 

Louof  rUfi^L 

Tbe  general  right  of  abandonment  of  a  water 
right  is  treated  in  a  noU  to  Hewitt  v.  Story,  afUcXSL 

If  a  person  appropriating  water  fails  tomakt^ 
beneficial  use  of  i(  within  a  reasonable  time,  where- 
by he  forfeits  bis  rights,  be  may  afterwards  regain 
them  by  another  appropriation  if  int<wening 
rights  have  not  been  acquired.  Beaver  Brook  Bes- 
ervoir  &  a  Co.  v.  St  Vraln  Besorvotr  &  F.  Go. 
(Cola)  40  Paa  1006. 

Upon  abandonment  of  tbe  construction  of  a  pro- 
posed canal  without  intention  of  resuming,  all  In- 
cipient rights  lapse  and  revert  to  the  public  »  nd  are 
not  thereafter  capable  of  being  sold  or  transferred. 
Colorado  Land  ik  W.  Co.  v.  Booky  Ford  Oanat  H.  L. 
Loan  &  T.  Co.  8  Oolo.  App.  643. 

A  prior  appropriator  is  estopped  from  asserting 
a  claim  to  water  after  it  has  been  abandoned  by  him 
and  recaptured  by  another.  Barkiey  v.  TlelelGe.2 
Mont.  60. 

If  water  from  an  artificial  channel  has  been  dis- 
charged into  a  natural  channel  and  abandoned  it 
cannot  be  afterwards  diverted  from  tbe  natural 
channel  so  as  to  prevent  a  lower  riparian  owner 
from  enjoying  its  use.  Scbulz  v.  Sweeny,  19  Kev. 
860. 

If  one  who  assisted  in  constructing  a  ditch  abao- 
dons  bis  lands  before  using  any  of  tbe  water,  a 
tbird  person  who  takes  up  the  same  land  and  uses 
water  from  the  ditoh  five  or  six  yean  afterwardi 
will  not  gain  the  right  wbich  beabandoned.  Bun- 
bam  V.  Freeman,  11  Oolo.  602. 

If  a  particular  owner  of  a  water  right  abandons 


1894. 


Isaacs  y.  Barber. 


677 


f  urtber  should  be  said  to  show  tbat,  Id  the 
opinion  of  the  said  supreme  court,  the  gov- 
emment  had,  by  its  acquiescence  or  consent, 
BO  recognized  acts  of  t&is  nature  on  the  public 
domain  as  to  make  them  lawful,  and  a  basis 
of  right  which  the  government  and  its  grantees 
must  respect.  It  is  true,  as  suggested  by  the 
supreme  court  of  California  in  Lux  t.  Hc^- 
gin,  69  Gal.  255,  that  the  exact  question  in- 
volved in  the  case  at  bar  was  not  involved  in 
any  of  the  cases  above  cited;  but  the  positive 
language  used  therein,  and  the  emphasis  of 
the  proposition  that  the  right  was  not  created 


by  the  act  of  1866,  but  simply  recognized  an^. 
continued,  is  sufficient  to  clearly  show  that  such 
rights  would  have  been  protected  as  well  be- 
fore the  passage  of.  that  act  as  after.  If  it  was 
a  right  which  it  was  worth  while  for  the  court 
to  talk  about,  it  was  a  vested  right;  aiifd  if  a 
vested  right  and  of  such  a  nature  that  every 
one  must  take  notice  thereof,  it  would  not  be 
taken  away  by  any  grant  made  thereafter,  for 
the  reason  that  the  courts  would  construe  such 
grant  as  though  the  right  had  been  in  express 
terms  excepted  from  its  force. 
It  has  been  held  by  all  of  the  courts  that 


it  but  returns  and  occupies  it  before  tt  is  appro- 
priated by  any  other  person,  be  regains  the  right 
which  he  lost  by  his  abandonmeot.  Tucker  v. 
Jones,  8  Mont.  SK5. 

8.  DeterminaWm  of  priority, 

PoasesBlon  or  actual  appropriation  must  be  the 
test  of  priority  in  all  claims  to  the  use  of  water 
whenever  such  claims  are  not  dependent  on  owner- 
ship of  the  land  through  which  the  water  flows. 
Kelly  V.  Natoma  Water  Go.  6  Gal.  l(Xw 

As  between  approprlators  of  water  on  the  public 
Jand  the  first  in  time  is  the  first  in  right.  Keeney 
▼.Garillo,2N.  M.48a 

The  quantity  of  water  actually  appropriated  by 
a  person  at  the  date  claimed  therefor,  and  not  the 
carrying  capacity  of  his  ditch  ten  or  twelve  years 
af  tervrards,  should  be  the  basis  of  the  decree  ad- 
judging his  priority.   Oreer  v.  Heiser.  IS  Colo.  800. 

9l  ItUerf^rmiee  with  andl  protection  of  right. 

The  rights  of  a  prior  approprlator  from  a  stream 
cannot  be  impaired  by  a  subsequent  appropriation 
of  water  from  the  tributaries.  Strickler  v.  Ooio- 
rado  Springs,  18  Colo.  OL 

The  rights  of  prior  appropriatois  cannot  be  Im- 
paired for  the  purpose  of  supplying  water  for  do- 
mestic purposes  to  later  comers.  Armstrong  v. 
Larimer  Ooonty  Ditch  Co.  1  Colo  App.  49. 

When  a  oerson  has  acquired  a  prior  right  to  the 
water  of  a  natural  stream  by  valid  appropriation 
thereof  to  a  beneficial  use,  another  person  cannot 
Justify  an  Interference  with  such  prior  right  by 
merely  showing  that  he  is  wholly  dependent  upon 
the  same  water  supply.  Boberts  v.  Arthur,  15  Cola 
408. 

The  corrupting  of  water  flowing  in  a  private 
ditch  of  .an  approprlator  is  a  nuisance.  Crane  v. 
Wlnsor;2trrah,8i8. 

Proof  of  prior  appropriation  establishes  the  bet- 
ter right  to  the  water.  Humphreys  v.  McCall,  9  Cal. 
69.  70  Am.  Dec.  881. 

A  n  approprlator  Is  entitled  to  damages  if  another 
ditch  is  sul»equently  constructed  further  up  the 
stream  In  such  a  way  as  to  interfere  with  the  flow 
of  water  to  his  ditch.    Coker  v.  Simpson,  7  Cal.  840. 

Interference  with  the  prior  right  may  be  en- 
Joined.   Tuolumne  Water  Co.  v.  Chapman,  8  Cal. 


To  entitle  a  subsequent  approprlator  to  enjoin 
use  by  the  prior  approprlator  for  a  purpose  for 
which  the  appropriation  was  not  made  the  diver- 
sion must  be  continuing;  a  temporary  diversion  is 
not  sufficient.    Ball  y.  Kehl,  87  CaL  6U&. 

A  prior  approprlator  cannot  enjoin  a  riparian 
owner  from  interfering  with  his  dam  and  using  the 
water  of  the  stream  unless  he  is  actually  damaged 
by  such  action.    Peregoy  ?.  McKlssick.  79  CaL  fi72. 

Where  different  persons  separately  appropriate 
the  waters  of  a  stream  and  are  severally  using  the 
same  under  certain  regulations  as  to  the  time  and 
manner  of  such  use,  they  are  tenants  in  common, 
and  each  of  them  may  maintain  an  action  to  enjoin 
•  trespasser  from  diverting  any  portion  of  the 

SO  L.  a  A. 


water  thus  appropriated.  Lytle  Creek  Water  Co. 
V.  Ferdew,  85  CaL  447. 

So  long  as  a  prior  approprlator  can  obtain  all  the 
water  to  which  he  is  entitled,  he  cannot  complain 
of  the  tise  which  other  persons  are  making  of  the 
stream.    Saint  v.  Ouerrerio.  17  Colo.  448. 

During  the  process  of  constructing  the  dam  and 
before  it  Is  in  condition  to  make  use  of  the  water 
the  owner  cannot  maintain  an  action  against  a 
third  person  for  diversion  of  the  water.  Nevada 
County  &  8.  Canal  Co.  v.  Kidd,  87  Cal.  31& 

While  the  approprlator^  ditch  is  so  far  out  of  re- 
pair that  it  will  not  carry  water,  he  cannot  enjoin 
the  construction  of  a  reservoir  upon  the  stream 
above  the  bead  of  the  ditch  the  effect  of  which  will 
be  to  in  termpt  the  flow  of  water  to  his  ditch.  Bear 
Kiver  &  A.  Water  41;  M.  Co.  v.  Boles,  24  CaL  889. 

10.  Second  appropriation* 

A  lower  approprlator  on  the  stream  Is  entitled  to 
have  the  water  flow  to  him  subject  only  to  a  rea- 
sonable diminution  and  deterioration  by  its  neces- 
sary use  upon  the  upper  claims.  The  prior  appro- 
prlator being  compelled  to  use  It  in  a  reasonable 
manner  and  then  return  it  to  the  stream.  Alder 
Oulch  ConsoL  Min.  Go.  v.  Hayes,  8  If  out.  8L  Set 
also  tupra,  b,  4,  Extent  and  limftatUm  of  righU 

n.  Bipairian  rightt. 

In  most  of  the  states  in  which  the  doctrine  of 
prior  appropriation  has  been  applied,  the  common- 
law  doctrine  of  riparian  rights  has  also  been  en- 
forced. 

In  Oregon  the  right  to  water  by  prior  appropria- 
tion for  mining  und  irrigating  lands  has  not  been 
adopted  or  applied  except  as  the  parties  have  ac- 
quired their  rights  under  the  United  States  act  of 
1866.   Simmons  v.  Winters.  21  Or.  85. 

In  Lux  V.  Haggln.  69  Cal.  4fi0,  the  court  devotes 
many  pages  to  the  discussion  of  the  question  of 
rights  of  approprlators,  and  holds  that  in  Calif  orn1a« 
at  least  since  the  passage  of  the  act  of  I8GO1,  the 
common-law  rule  of  riparian  rights,  and  not  that 
of  prior  appropriation.  Is  the  law  as  to  all  rights 
that  have  vested,  and  that  it  applies  also  to  persons 
who  have  settled  upon  and  made  their  flrat  pay- 
ments for  state  lands. 

A  riparian  proprietor  may  restrain  the  diversion 
of  water  from  the  stream  by  one  who  has  turned 
water  from  a  foreign  source  into  the  stream,  un- 
less the  latter  shows  that  he  has  not  taken  from  the 
stream  more  water  than  he  turned  in.  Wilcox  v* 
Hauaoh,  64  Cal.  4j8L 

That  a  riparian  proprietor  is  also  an  approprlator 
does  not  deprive  him  of  his  riparian  rights,  but  he 
may  use  the  water  as  such  in  addition  to  his  riirbts 
as  an  approprlator.  Van  Bibber  v.  Hilton,  84  CaL 
686. 

A  prior  approprlator  cannot  insist  on  claiming 
bis  right  as  an  approprlator  to  all  water  which  bis 
needs  require,  and  also  to  have  the  natural  amount 
of  water  flow  in  the  bed  of  the  stream  under  his 
right  as  a  riparian  proprietor.  Low  v.  Schaffer,  84 
Or.  289. 
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'liave  considered  tbls  question  that,  after  the 
passage  of  said  act.  all  grants  must  be  con- 
strued in  connection  with  the  rights  therein 
provided  for,  and  such  rights  protected  as  above 
stated.  There  is  no  provision  in  the  act  for 
the  protection  of  the  rights  therein  recog- 
nized; and,  if  they  existed  before  as  well  as 
after  its  passage,  they  were  excepted  from 
grants  made  after  their  inception  before  such 
passage  the  same  as  after.  It  is  only  because 
of  their  existence  as  rights  of  which  every  one 
must  take  notice  that  tney  are  held  to  modify 


grants  thereafter  made.  And,  if  rights  under 
the  statute  thus  modify  grants,  rights  of  the 
same  nature  established  by  acquiescence  should 
also  be  held  to  modify  such  grants  made  after 
their  acquisition.  There  are  decisions  by  the 
courts  of  some  of  the  states  which  directly 
sustain  the  contention  of-  the  appellant,  and  go 
to  the  full  extent  of  holding  that,  where  the 
grant  took  effect  before  the  passage  of  the  ad 
tn  question,  the  rights  acquired  by  the  custom 
of  the  locality  were  lost,  unless  expressly  re- 
served by  the  terms  of  the  grant    The  pnnd- 


In  Nevada  it  is  held  that  a  mere  poasesser  of  pub- 
lic land  has  no  riparian  ri^rhts  in  tlie  streams  ran* 
ninff  tbrouirh  it.    Lake  v.  ToUes,  8  Nev.  286. 

So,  a  settler  on  public  land  as  such  can  claim  no 
riparian  rights  in  tbe  streams  running  through  the 
Jand.    Covington  v.  Beoker,  6  Nev.  28L 

12.  Statutes  affeetifio. 
TTbe  Montana  statutes  requiring  the  recording  of 
claims  do  not  forfeit  claims  acquired  before  its 
'passafre  which  are  not  recorded  according  to  its 
provisions.    Salaasar  v.  Smart,  12  Mont.  806. 

tBi.  TransmiasUm  of  riifiU. 

See  also  note  on  change  of  use  appended  to  case 
tof  MoGuire  v.  Brown  (OeU.)  ante^  884. 

The  right  to  tbe  water  may  be  sold  verbally  and* 
transferred  with  the  possessory  right  to  the  land. 
Hlndman  v.  Rlzor,  21  Or.  112. 

Where  a  person  liaving  no  title  to  land  appropri- 
ates water  for  its  cultivation  his  appropriation 
does  not  become  appurtenant  to  the  land  so  as  to 
inure  to  tbe  benefit  of  one  who  subsequently  pur- 
chases tbe  land  from  the  true  owner.  Smith  v. 
Logan,  18  Nev.  149. 

If  one  in  possession  of  land  fails  to  connect  bis 
Interest  with  that  of  the  original  appropriators  of 
the  water,  his  own  appropriation  must  be  consid- 
ered as  tbe  inception  of  his  right.  Chiatovioh  v. 
Davis,  17  Nev.  18S. 

c.  Act  of  Congrem  of  1896, 

In  1866  Gongresb  passed  an  act  recognizing  and 
oonflrming  rights  acquired  by  appropriation  of 
water  under  local  customs,  and  this  act  was  ex- 
tended by  another  passed  in  1870.  Those  acts  have 
settled  some  questions  which  were'bef ore  unsettled 
but  there  has  been  considerable  conflict  in  opinion 
as  to  the  proper  construction  o^  tnose  acts. 

The  object  of  the* act  of  1Q66  was  toffive  tbe  sanc- 
tion of  tbe  United  States,  the  proprietor  of  the 
lands,  to  possessory  rights  which  had  previously 
rested  solely  on  the  local  customs,  laws,  and  de- 
cisions of  the  courts,  and  to  prevent  such  rights 
from  being  lost  by  a  sale  of  the  lands.  Jennison  v. 
Kirk,  08  U.  8.  468, 26  L.  ed.240. 
•  Grantees  of  the  United  States  subsequent  to  the 
passage  of  tbe  act  of  1866  will  take  subject  to  an 
existing  right  of  a  third  person  to  have  a  water 
ditch  run  through  the  land.  Broder  v.  Natoma 
Water  Co.  60  Gal.  62L 

A  patent  acquired  from  the  government  after 
the  act  of  1870  is  subject  to  water  rights  previously 
acquired.    Barnes  v.  Sabron,  10  Nev.  217. 

One  who  made  a  homestead  settlement  on  land 
subsequent  to  the  passage  of  the  act  of  1866  takes 
subject  to  the  water  rights  of  another  person  who 
appropriated  tbe  water  prior  to  his  settlement. 
South  Yuba  Water  k  M.  Ck>.  v.  Rosa,  80  CaL  888. 

As  against  a  pre-emptloner  who  settled  on  tbe 
land  after  tbe  passage  of  the  act  of  1866  the  sole 
question  is  whether  a  right  to  divert  and  use  the 
water  bad  vested  und  accrued  before  the  right  to 
pu rcbase  the  la nd  became  a  vested  right.  DeXeco- 
chea  V.  Curtis,  80  Cal.  807;  Burrows  v.  Burrows,  82 
Gal.  664. 

80  L.  R.  A. 


J!he  rights  of  a  patentee  from  the  government 
under  a  patent  issued  subsequent  to  the  passage  of 
the  act  of  1866  are  sut>ordinate  to  those  of  an  ap- 
propriator  whose  rights  had  been  perfected  before 
the  patentee  had  located  on  tlie  land.  Ranselli  v. 
Irish,  96  Gal.  214. 

An  approprlator  of  water  acquires  a  rtgrht  si^ 
perior  to  that  of  one  who  subsequently  aoquires 
title  to  the  land  from  the  government.  Judkins 
V.  Elliott  (Gal.)  12Fao.  118. 

An  appropriation  of  water  on  open,  nnsurveyed, 
and  unappropriated  government  land  will  give  a 
right  which  will  be  superior  to  that  of  one  wbo 
subsequently  acquires  title  to  the  lands  from  the 
government.   Faulkner  v.  Bondoni,  104  Gal.  140. 

The  act  of  1866  applies  to  rights  acquired  after  as 
well  as  before  its  passage.  Jacob  v.  Lorens.  96  OsL 
832. 

The  act  of  1866  oonferred  rights  to  waters  appro- 
priated for  agricultural  purposes.  Gave  v.  Grafts* 
fiSGaLias. 

If  before  a  person  obtains  his  title  from  the  gov- 
ernment a  third  person  has  appropriated  the  right 
to  take  water  from  a  stream  flowing  through  the 
land  at  points  both  above  and  below  tbe  land  of 
the  patentee  at  his  convenience,  the  latter  cannot 
compel  him  to  desist  from  diverting  the  water  at 
tbe  upper  point  and  compel  him  to  conflne  his  ap- 
propriation to  the  lower  one.  Hobart  v.  Wicks.  IS 
Nev.  418. 

The  act  of  1806  applied  only  to  public  lands  of 
the  United  States  and  had  no  application  to  lauds 
of  Individual  owners  as  against  them.  An  appro- 
priation under  that  act  conferred  no  rlg>ht  to  di- 
vert water  of  streams  flowing  through  their  landa. 
Curtis  V.  La  Grande  Hydraulic  Water  Co.  20  Or. 
84,10L.R.A.484. 

The  right  of  an  appropriator  Is  superior  to  that 
of  a  subsequent  purchaser  of  land  on  both  sides  of 
tbe  stream.    Hill  v.  Leoormand  (Aria.)  10  Pac  268. 

Rights  acquired  subsequent  to  a  notioe  of  appro- 
priation ar6  subject  thereto.  Dyke  v.  Caldwell 
(Aria.)  18  Pac.  276w 

The  question  which  remains  unsettled  ia  as  to  the 
rights  of  one  who  bad  obtained  a  patent  from  the 
government  prior  to  the  passage  of  tbe  act  of  USSL 
If  his  settlement  antedated  the  approprtation  of 
the  water  the  question  ia  probably  ruled  by  Sturr 
V.  Beck,  188  U.  8.  641,88  L.  ed.  761. 

So  it  has  been  held  that  an  appropriator  of  water 
upon  tbe  public  domain  acquires,  under  tbe  ooo- 
flrmatory  acts  of  Congress,  no  rights  superior  to 
the  riparian  rights  which  have  attached  to  land 
held  at  the  time  of  the  appropriation  in  privafes 
ownership.  Hargrave  v.  Cook,  108  OaL  72.  ostle, 
880. 

But  if  he  settled  after  the  appropriation  and  re- 
ceived his  patent  prior  to  the  act  of  1866,  there  Is 
no  finally  authoritative  decision  upon  his  rig-hts. 
In  states  which  have  wholly  repudiated  tbe  doc- 
trine of  riparian  rights  the  tendency  Is  to  subor- 
dinate him  to  the  appropriator,  while  in  jurisdio- 
tions  where  the  doctrine  of  riparian  rights  obtains 
the  tendency  seems  equally  strong  in  his  favor. 
The  first  case  upon  the  question  arose  f  n  Nevada* 
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pR\  case  of  this  kind  is  that  of  Vannekle  y. 
Maines^  7  NeY.  24d.  in  which  it  was  directly 
lield  88  above  stated,  after  careful  coDsidera- 
tioD:  and  nearly  or  quite  all  the  other  cases 
upon  the  subject  refer  to  this  one,  and  found 
-4beir  decision  largely  upon  its  authoritY.  It 
follows  that,  when  this  case  was  oVerruied  by 
the  court  in  which  it  was  decided,  the  author- 
ity of  all  of  the  cases  upon  that  side  of  the 
Question  was  greatly  lessened.  In  the  case  of 
ones  Y.  Adams,  19  Nev.  78.  in  which  the  case 
«boye  referred  to  was  oYerrnled,  the  court  care- 


fnllY  reviews  the  whole  question,  and  founds 
its  holding  to  the  effect  that  the  rights  should 
be  given  effect  agaiost  grants  before  the  date 
of  the  act  of  1866  as  well  as  after,  not  only 
upon  a  well  considered  course  of  reasoning, 
but  also  upon  the  ifact  that  such  was  their  un- 
derstanding of  the  inevitable  conclusion  to  be 
drawn  from  the  language  of  the  Supreme 
Court  of  the  United  States  in  the  cases  herein- 
before cited.  Some  of  these  decisions  were 
founded  upon  the  conditions  which  existed  in 
a  mining  country,  and  related  to  the  acquisi- 


■«nd  the  patentee's  rUrbts  were  held  to  be  superior. 
Vansiokle  v.  Haines,  7  Nev.  219. 

But  Id  a  subsequent  case  it  was  held  tbat  tbe  act 
of  18S0  confirmed  tbe  riffbts  of  prior  approprlators 
-^ven  as  against  persons  who  had  prior  to  Its  pas- 
-sage  obtained  patents  to  lands  over  which  the 
waters  flowed.  Jones  v.  Adams,  19  Nev.  78;  Jerrett 
Y.  Mahan,  SO  Nev.  89.  Those  cases  expressly  ovei^ 
•ruled  that  of  Yaosickle  v.  Haines,  supra. 

An  appropriator  can  acquire  no  right  as  against 
'the  United  States  or  its  subsequent  grantee  unless 
there  is  a  reservation  in  the  grant,  and  the  act  of 
1866  did  not  affect  the  rights  of  persons  whose  pat- 
ients had  been  issued  prior  to  its  passage,  but  cut 
off  all  claims  of  persons  whose  patents  issued  after 
-that  time  if  no  right  had  vested  in  the  patentee  be- 
-fore  that  time.  Union  Mill  &  IC.  Oo.  v.  Ferris,  9 
Sawy.  176. 

But  in  Union  Kill  ft  M.  Co.  v.  Dangberg,  2  Bawy, 
'^IMI,  tbe  same  court  on  considering  tbe  question 
•directly  held  that  one  who  had  entered  land  under 
the  homestead  act  prior  to  the  passage  of  the  act 
of  1866  wss  not  affected  by  that  act  although  he  did 
ciot  receive  his  patent  until  after  its  passage. 

A  claim  to  prior  appropriation  of  water  is  not 

protected  by  tbe  act  of  1866  as  against  the  owner  of 

land  which  had  previously  been  sold  by  a  state  un- 

'der  the  pre-emption  law  of  IBiL   Ison  v.  Nelson 

'Ifin.  Co.47Fed.  Bep.  199. 

d.  Statutes  abolifMng  riparian  rigMs. 

In  some  of  the  states  the  doctrine  of  riparian 
sights  has  been  completely  overthrown  and  that  of 
ritfht  by  prior  appropriation  adopted  in  its  stead. 

In  Colorado  the  right  of  prior  appropriation  has 
l>een  tbe  rule  from  tbe  day  of  the  earliest  appro- 
priation of  water  within  the  boundaries  of  the 
istate,  and  is  recognised  and  provided  for  by  the 
Cotistitution.  Coffin  v.  Left  Hand  Ditch  Co.  6  Colo. 
448. 

Tbe  Colorado  Constitution  has  to  'a  large  extent 
obliterated  the  doctrine  of  riparian  rights  and  sub- 
stituted in  lieu  thereof  the  doctrine  of  appropria- 
tion. Oppenlander  v.  Left  Hand  Ditch  Co.  18  Colo. 
US. 

In  Wheeler  v.  Northern  Colo.  Irrigation  Co.  10 
Colo.  682,  it  is  said  our  Constitution  dedicates  all 
unappropriated  water  in  the  natural  streams  of  tbe 
state  **to  the  use  of  the  people,**  the  ownership 
thereof  being  vested  in  *the  public.**  The  same 
instrument  guarantees  in  the  strdngest  terms  the 
Tight  of  diversion  and  appropriatioa  for  beneficial 
uses.  With  certain  quallQcations  It  recognizes  and 
protects  a  prior  right  of  user,  acquired  through 
priority  of  appropriatioiL  After  appropriation  the 
title  to  this  water,  save,  perhaps,  as  to  the  limited 
quantity  that  may  actually  be  flowing  in  the  con- 
sumer's ditch  or  lateral,  remains  in  the  general 
public,  while  the  paramount  right  to  its  use,  unless 
forfeited,  continues  in  the  appropriator.  But  to 
oonstitute  a  legal  appropriation,  the  water  diverted 
must  be  applied  within  a  reasonable  time  to  a 
'beneflolal  use.  That  is  to  say.  the  diversion  ripens 
Into  a  valid  appropriation  only  when  tbe  water  is 
titiUa^by  :tbe  coosncier. 

A  valid  appropriation  of  water  of  a  stream  may  be 

$0  L.  a  A. 


made  for  irrigation  purposes  to  the  exclusion  of  a 
riparian  owner,  though  the  lands  to  be  irrigated  are 
not  located  on  the  banks  or  in  the  neighborhood  of 
the  stream.    Hammond  v.  Rose,  11  Colo.  604. 

Doe  who  has  made  an  appropriation  of  water  for 
irrigation  acquires  a  prior  right  thereto  as  against 
a  riparian  owner  who  obtained  a  patent  from  the 
United  States  after  such  appropriation,  even  before 
the  act  of  1870  amending  the  act  of  1866,  so  as  to 
provide  that  patents  thereafter  issued  should  bo 
subject  to  vested  or  accrued  water  rights.    Ibid. 

A  territorial  grant  of  the  right  to  use  water  from 
a  stream  is  of  no  effect  as  against  one  who  has  act- 
ually appropriated  the  water  to  a  benettciai  use. 
Platte  Water  Co.  v.  Northern  Colo.  Irrigation  Co. 
12  Colo.  629. 

The  right  of  prior  appropriation  was  tbe  general  « 
well-regulated  custom;  hence  tho  law  prior  to  and 
at  the  time  of  the  organization  of  the  territory 
which  was  protected  by  the  section  of  the  orgaolo 
act  which  said:  *'Nor  shall  any  law  be  passed  im- 
pairing the  rights  to  private  property.**  Armstrong 
V.  Larimer  County  Ditch  Co.  1  Colo.  A  pp.  49. 

Tbe  water  of  natural  streams  in  Colorado  is  the 
property  of  the  public.  Fort  Morgan  Land  &  C.  Co. 
V.  South  Platte  Ditch  Co.  18  Colo.  I. 

In  Clougb  V.  Wing  (Ariz.)  17  Pac  458,  tbe  court 
says  that  the  right  of  appropriation  for  irrigation 
purposes  is  more  ancient  and  universal  than  that 
of  the  riparian  owner,  and  that  in  Arizona  the  ri- 
parian owner  has  no  rights  except  so  far  as  he  has 
actually  appropriated  the  water  to  a  beneficial  use, 
but  must  give  way  to  the  rights  acquired  by  a  prior 
appropriator. 

In  Utah  the  appropriation  of  water  is  open  to  all, 
and  the  legislature  cannot  pass  an  act  which  will 
l^t  the  waters  of  a  part  of  the^territory  under  tbe 
control  of  an  Irrigation  company.  Munroe  v.  Ivie* 
2  Utah,  588. 

In  Utah  the  doctrine  of  riparian  rights  has  never 
been  recognized,  and  the  statute  ignoring  the  right 
of  riparian  proprietors  at  common  law  to  have  the 
water  in  a  stream  flow  In  quantity  and  quality  as  it 
was  wont  to  do  when  he  acquired  title  Is  valid. 
Stoweil  V.  Johnson,  7  Utah,  215. 

The  doctrine  of  prior  appropriation,  and  not  the 
common-law  doctrine  of  riparian  rights,  is  in 
force  m  Nevada.  And  this  will  be  the  rule  even 
as  against  persons  who  have  acquired  a  private 
right  of  ownership  to  land  on  tiie  banks  of  the 
river.  Reno  Smelting,  Mill.  St  B.  Works  v.  Steven- 
son, 20  Nev.  269, 4  L.  K  A.  60. 

In  Idaho  the  first  appropriator  of  water  for  a 
beneficial  use  acquires  the  prior  right  thereto^ 
And  when  the  right  is  once  vested  unless  aban- 
doned it  must  be  protected  and  upheld.  Malad 
Valley  Irrigating  Co.  v.  Campbell,  2  Idaho,  378. 

In  Uontana  the  statute  establishes  the  doctrine 
of  prior  appropriation  of  water  for  irrigation  lim- 
iting the  right  to  appropriate  to  persons  owning 
land  on  the  banks  of  the  stream  from  which  the 
same  is  taken,  and  also  limiting  the  quantity  of 
water  he  can  appropriate  to  what  is  necessary  to 
irrigate  his  land.   Thorp  v.  Woolman,  1  Mont.  ittS« 

H.P.F. 
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tioD  of  mining  interests,  and  the  necessarjr 
water  for  the  prosecution  of  the  raining  busi- 
ness, but  enough  appears  to  show  that  the  same 
rule  would  apply  as  to  the  diversion  of  water 
for  any  other  necessary  and  beneficial  use.  It 
does  not  follow,  as  has  been  well  observed  by 
Mr.  Pomeroy,  in  his  treatise  on  Ripsrian 
Bights,  that  the  common  law  of  England  as 
to  riparian  rights  has  been  abrogated  in  the 
localities  affected  by  the  cases  above  referred 
to,  but  only  that  it  has  been  so  far  modified  as 
to  give  the  rights  acquired  by  virtue  of  the  cus- 
toms of  the  country  force. 

The  United  Stales,  as  owner  of  all  of  the 
domain,  including  the  waters  in  its  runnioe 
streams,  could  by  its  legislation  as  applied 
thereto,  or  such  acquiescence  and  practice  as 
should  be  given  the  force  of  legislation,  chanee 
the  rule  of  the  common  law  so  far  as  it  thought 
necessary;  but  it  would  not  follow  therefrom 
that,  if  no  rights  had  been  acquired  by  virtue 
of  the  modification  of  the  common-law  rule 
until  after  the  land  had  passed  from  the  gov- 
ernment, the  common-law  rule  would  be  at 
all  affected  thereby.  On  the  contrary,  so  soon 
as  the  government  had  parted  with  its  title,  its 
right  to  change  the  rule  io  reference  to  the 
rights  and  incidents  growing  out  of  the  owner- 
.  ship  of  the  land  would  be  entirely  determined, 
and  its  grantee  would  take  his  title  burdened 
with  all  rights  conferred  by  such  action  or  con- 
sent on  the  partof  the  government.  The  govern- 
ment, while  the  owner  of  the  land,  allowed  the 
streams  to  be  changed  by  the  diversion  of  a  por- 
tion of  their  waters.  This  had  the  effect  of 
modifying  the  right  to  have  the  water  flow  in  its 
natural  channel,  except  as  to  the  portion  not 
diverted  at  the  time  (he  title  passea  from  the 
government,  and  it  was  only  upon  this  portion 
that  the  common-law  rule  could  apply.  The 
government  had  changed  the  streams,  as  it  had 
the  right  to  do  by  virtue  of  its  ownership  of 
all  the  land  through  which  they  flowed,  and 
while  they  were  so  changed,  conveyed  the  land. 
It  must  follow  that  its  grantees  took  title  sub- 
ject to  the  changed  condition  of  the  streams 
and  to  the  rights  growing  out  of  such  change. 
In  the  case  at  bar  the  right  to  the  use  of  the 
water  had  been  fully  acquired  while  the  land 
now  owned  by  the  defendant  was  held  by  the 
government,  and  its  grant  of  the  same  there- 
after was  subject  to  such  right.  It  follows 
that  plaintiff  is  entitled,  as  against  the  de- 
fendant, to  have  such  right  protected  by  the 
courts. 

The  conclusion  to  which  we  have  come  as 
to  this  question  makes  it  unnecessary  for  us 
to  discuss  the  other  grounds  upon  which  plain- 
tiff seeks  to  found  his  right  to  divert  the  wa- 
ter.   Some  criticism  is  made  as  to  the  form  of 


the  decree,  but  we  think  it  suflacient  to  sub- 
stantially protect  the  rights  of  both  parties  to 
the  action.  There  is  not  as  exact  a  measure- 
ment of  the  water  to  which  the  plaintiff  is  en- 
titled as  there  might  have  been,  but  the  sub- 
stance of  the  decree  in  that  regard  is  to  esisb- 
lish  and  protect  him  in  the  use  of  the  water 
necessary  to  run  his  mill  as  at  present  cod- 
structed,  and  for  that  reason  we  think  it  suffi- 
cient. 

The  decree  of  (he  Superior  Court  will  be  in  aU 
things  affirmed.  The  respondent  will  recover 
his  costs  oh  appeaL 

Dunbar*  Oh.  J.,  and  Scott*  J.,  concur; 
Anders,  J.,  not  sitting,  by  reason  of  disquali- 
flcation. 

Stiles,  J.,  concurring: 

It  will  be  found  upon  examination  that  all 
of  the  cases  cited  to  sustain  the  doctrine  of  ap- 
propriation, upon  which  the  foregoing  decfeion 
IS  based,  were  either  mining  or  irrigation  cases, 
such  as  arose  out  of  the  necessities  of  the  snr- 
roundings.  Mines  could  not  be  worked  or 
lands  cultivated  in  the  arid  regions  without 
diverting  the  waters  of  the  streams;  and,  as  the 
government's  interest  was  that  such  enterprises 
be  fostered  while  laree  areas  of  the  public  lands 
were  still  unsurveyea  and  not  disposed  of,  the 
right  to  make  permanent  diversion  of  water 
was  conceded  prior  to  the  act  of  1S66,  as  is 
held  by  the  Federal  Supreme  Oourt  But  this 
was  the  case  of  an  ordinary  flour  mill,  such  as 
has  been  erected  in  every  country  over  which 
the  common  law  of  England  prevails.  Every 
portion  of  the  United  States  contaizia  tbem» 
whether  the  country  surrounding  them  be  arid 
or  not.  West  of  the  Oascade  mountains  they 
are  as  necessary  and  frequent  as  they  are  east 
of  them,  and  there  is  no  greater  reason  for 
conceding  to  them  this  ri^ht  of  permanent  ap- 
propriation in  one  locality  than  in  another. 
Ceseat  ratio,  eeneat  lex.  The  peculiar  circum* 
stances  demanding  the  concession  made  by  the 
government  not  having  existed  for  the  su^ 
port  of  this  case  of  diversion,  I  hold  that  for  it 
the  concession  cannot  be  admitted  to  have 
been  made,  and  that  the  common-law  rule 
should  prevail.  But  in  the  case  under  consid- 
eration a  sufficient  reason  existed  for  the  judg- 
ment render^  in  favor  of  the  respondent,  for 
the  tract  of  land  owned  by  appellant,  at  a  point 
lower  down  on  the  stream  than  respondent's 
dam,  is  a  part  of  the  tract  conveyed  by  the  gov- 
ernment to  respondent's  grantor;  and  when 
appellant  received  his  conveyance  theooramon 
grantor  had  for  more  than  twenty  years  ao- 
quiesced  in  the  appropriation  made  by  re- 
spondent at  a  point  upon  his  land.  I  toer^ 
fore  concur  iir  the  resuU. 
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Charles  P.  BROWN  and  Wife 
t, 

William  C.  SMITH,  Admr..  etc.,  of  Daniel 
Bos  won  h,  Deceased. 

( R.I ) 

A  womsji  who  has  been  given  the  eas- 

NoTB.— See,  Id  connection  with  the  above  case, 
that  of  Fulton  v.  Fulton  (Ohio)  29  L.  R.  A.  078. 
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tody  of  minor  ehildren  on  obtaining  a 

dlvoroe  cannot  maintain  an  action  at  lawagalnss 

the  estate  of  her  deceased  husband  for  their 

board. 

(December  23. 189S.) 

CERTIFICATION  by  the  Common  Pleas 
yj  Division  for  the  opinion  of  the  Appellate 
Division  of  the  Supreme  Court  of  an  actioa 
brought  to  recover  the  value  of  their  board 
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from  tbe  father  of  minor  children  the  custody 
of  which  had  been  awarded  to  the  mother  in 
a  proceediog  by  her  for  a  divorce.  Judgment 
far  difehdant. 

The  facts  are  stated  in  the  opinion. 

MeMTS.  Pam  A  Owen  for  plaintiffs. 

Mr,  B.  HI.  Bosworth*  for  defendant: 

In  the  absence  of  statutory  enactment,  a 
father  is  not  required  to  remunerate  one  who 
vatiy  have  furnished  necessaries  or  afforded  re- 
lief to  his  minor  children,  unless  an  express 
promise  to  pay,  or  circumstances  from  which 
a  promise  may  be  implied,  can  be  shown. 

Gotts  ▼.  dark,  78  III.  229;  Freeman  t.  Bob- 
ineon,  88  N.  J.  L.  883,  20  Am.  Rep.  899;  Gar- 
don  V.  Fotler,  17  Vt.  848;  French  v.  Bentan,  44 
N.  H.  28;  Raymond  ▼.  Lovl,  10  Barb.  488. 

A  husband  is  not  liable  for  support  of  a 
child,  the  custody  of  which  is  awarded  to  the 
mother,  and  which  lives  with  her. 

Haneock  v.  Merrick,  10  Cusb.  41;  Braio  t. 
Brightman.  186  Maps.  187;  Jahnean  t.  Ormted, 
74  Mich.  487;  EvOand  y.  Bvsdand,  67  Ind. 
688,  83  Am.  Rep.  107;  Harrie  v.  Harris,  5 
Kan.  46;  Finch  ▼.  Fineh,  22  Conn.  411;  HoUy. 
HaU,  42  Ark.  495.  Bee  also  Planter  v.  Fiaeter, 
68  HI.  445. 

Tillln^iast*  J.,  delivered  the  opinion  of 
the  court: 

The  agreed  statement  of  facts  in  this  case 
•bows  that  Rebecca  M.  Brown,  the  real  plain- 
tiff, was  formerly  the  wife  of  Daniel  Bosworth, 
late  of  Warren,  deceased,  and  by  him  had 
three  childreo;  that,  prid^  to  the  death  of  said 
Bosworth,  Mrs.  Brown  (then  Mrs.  Bosworth), 
upon  her  petition  to  the  supreme  court  of  this 
state,  was  divorced  from  said  Daniel  Bosworth, 
aud  the  custody  of  the  said  three  children  of  the 
marriage  (they  beinff  minors)  was  awarded  to 
ber;  that  upon  the  death  of  said  Daniel  Bos- 
worth, which  occurred  about  three  years  after 
the  divorce,  the  defendant  was  appointed  ad- 
ministrator on  his  wtate,  and  that  after  said 
appointment  Mrs.  Brown  presented  to  him  a 
clsdm  for  the  board  of  said  children,  against 
the  estate  of  Daniel  Bosworth;  that'  said  ad- 
ministrator represented  said  estate  insolvent, 
and  thereupon,  pursuant  to  law,  commission- 
ers were  duly  appointed  to  receive  and  exam- 
ine the  claims  against  said  estate,  and  that  paid 
commissioners  allowed  the  claim  of  Mrs. 
Brown  for  the  board  of  said  children;  that, 
upon  the  filing  of  the  report  of  said  commis- 
sioners in  the  court  of  probate,  the  adminis- 
trator, being  dissatisfied  with  the  allowance  of 
said  claim  by  the  commissioners,  gave  notice 
thereof  in  the  office  of  the  clerk  of  the  court  of 
probate,  and  also  to  the  plaintiffs,  as  provide 
by  law,  whereupon  said  claim  was  stricken  out 
CI  said  report  bv  the  court  of  probate;  and 
that  the  plaintiffs  thereupon,  in  accordance 
with  the  provisions  of  R  I.  Pub.  Stat.  chap. 
186,  §  16,  brought  this  suit  to  determine  the 
validity  of  the  daim  of  Mrs.  Brown  against 
aaid  estate. 

The  only  question  presented  for  our  decision, 
under  this  state  of  facts,  is:  Oan  a  married 
woman,  who  has  been  granted  a  divorce  and 
the  custody  of  minor  children,  maintain  an 
action  at  law  against  the  estate  of  her  deceased 
hu8t>and,  for  the  board  of  said  children?  We 
think  this  question  must  be  answered  in  the 

80  L.  R.  A. 


negative.    At  the  time  when  said  divorce  waa 
granted,  the  supreme  court  had  the  authority, 
under  R  L  Pub.  Stat.  chap.  167,  §  28,  as  the 
appellate  division   now   has  (Judiciary   Act, 
chap.  2,  $  4),  to  regulate  the  custody,  and  pro> 
vide  for  the  education,  maintenance,  and  sup- 
port of  the  children  of  all  persons  by  them 
divorced;  to  make  all  necessary  orders  and 
decrees  concerning  the  same,  and  the  same  at 
any  time  to  alter,  amend,  or  annul,  for  suffi- 
cient cause,  after  notice  to  the  parties  interested 
therein.    Sammie  v.  Medbury,  14  R.  I.  214. 
This  statute  is  presumably  based  upon  tha 
theory  that  the  rights  of  the  parties  in  a  pro- 
ceeding for  divorce,  as  to  the  custody  and 
support  of  the  minor  children  of  the  marriage^ 
can  be  best  determined  in  connection  with 
said  proceeding,  upon  a  full  consideration  of 
the  circumstances  and  situation  of  the  parties,, 
instead  of  leaving  such  rights  open  to  further, 
independent  litigation.    See  Husband  v.  Rvs- 
band,  67  Ind.  685,  83  Am.  Rep.  107;  Buckmin^ 
iter  V.  Buekmineter,  88  Vt  248,  88  Am.  Dec. 
662;   Chester  v.    Chester,   17   Mo.   App.   657. 
Whatever  is  decreed,  tberefore,  regarding  the- 
custody  of  children,  in  a  divorce  proceeding, 
is  conclusive  of  the  rights  of  the  parties  uniik 
the  decree  is  either  modified  or  annulled.    By 
virtue  of  the  decree  in  the  petition  above  re- 
ferred to,  said  Rebecca  M.  Brown  became  en- 
titled to  the  custody  of  said  minor  children, 
together  with  the  right  to  their  services,  and 
dmndant's  intestate  was  thereby  deprived  of 
his  common-law  right  thereto;  and.  beioe  thua 
deprived  of  this  right,  he  became  absolved 
from  the  correspondent  common-law  obligation 
which  previously  rested  upon  him  to  support 
said  children.    In  other  words,  the  award  of 
the  children  to  the  mother  carried  with  it  a 
transfer  of  parental  duties  as  well  as  of  parental 
Hghts.     Bchouler,  Dom.  Rel.  8d  ed.  ^  887. 
As  said  in  2  Bishop  on  Marriage  &  Divorce, 
g  557:     '*The  true  legal  principle  applicable  to 
cases  of  this  kind  seems  to  be  that  the  right  to 
the  services  of  the  children,  and  the  oblifl;atioD 
to  maintain  them,  go  together;  and,  If  the 
assignment  of  the  custody  to  the  wife  extenda 
to  depriving  the  father  of  his  claim  to  their 
services,  then  he  cannot  be  compelled  to  main- 
tain them   otherwise   than  in  pursuance  of 
some   statutory  regulation."    In  Burritt   v. 
Burritt,  29  Barb.  180,  the  court  says:    "It 
would  seem  almost  an  oppressiye  exercise  of 
power,  first  to  withdraw  the  child  wholly  from 
the  care,  control,  and  infiuence  of  the  father; 
to  deprive  him  entirely  of  its  presence,  society, 
and  aid;  to  put  it  entirely  in  the  possession  and 
control  of  tne  mother,  with  whom  he  is  at  va- 
riance; to  allow  that  mother  to  support,  edu- 
cate, and  maintain  it  in  her  own  way,  and 
agreeably  to  her  own  pleasure;  and  then  to  re- 
quire from  the  husband  an  absolute  and  un 
questioning  compliance  with  all  her  demands 
for  the  means  of  its  support,  education,  and 
maintenance."   In  short,  the  rijKht  of  the  father 
to  the  services  and  earnings  or  his  minor  chil- 
dren is  founded  upon  the  obligation  which  the 
law  imposes  upon  him  to  nurture,  support, 
and  educate  them;  and  it  continues  until  their 
maturity,  if  they  remain  with  him,  when  tha 
law  determines  that  ihev  are  capable  of  pro- 
viding for  themselves.    But  when  the  father 
is  deprived  of  their  custody  and  services,  by  a 
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decree  which  commits  them  to  the  custody  of 
the  mother,  the  duty  to  support  them  no  longer 
exists,  except  as  the  court  may  direct,  in  pur- 
«uaDce  of  statutory  authority.  See  Oille}/  t. 
OilU^,  70  Me.  292;  Broio  ▼.  Brightman,  136 
JMass.  187;  Johnson  v.  Onsted,  74  Mich.  487; 
Finch  Y.  Finch,  22  Coun.  411;  HarrU  v. 
BarrU,  5  Kau.  46;  HaU  v.  Oreen,  87  Me.  122. 
8ee  also  R.  1.  Pub.  8Ut.  chap.  71,  g§  5.  6. 

CouDse)  for  the  plaintiff  relies  on  the  case 
of  Pretzivger  ▼.  Pretzinger,  45  Ohio  St.  452, 
which,  while  it  fully  sustains  his  position,  and 
was  rendered  by  a  court  whose  decisions  are 
entitled  to  very  high  respect  and  consideration, 
is  nevertheless  opposed  to  the  preponderance 
of  American  authorities  upon  the  question  here 
presented.  And,  moreover,  all  the  parental 
obli&fations  of  the  father,  so  vigorously  con- 
tended for  by  the  court  in  that  case,  could  have 
been  enforced  in  connection  with  the  divorce 

firoceedings.  In  the  states  of  Arkansas  and 
llinois  there  is,  or  at  the  time  of  the  rendition 
of  the  decisions  mentioned  below  there  was, 
DO  statutory  provision  authorizing  the  court 
granting  the  divorce  to  subsecjuently  modify 
Its  orders  and  decrees  concerning  the  custody 
and  support  of  the  minor  children  of  the  mar- 
riage; and  therefore  the  cases  of  Hclt  v.  Holty 
42  Ark.  405,  and  Plaster  v.  PlMter.  58  111.  445, 
can  hardly  be  considered  authorities  in  support 
of  the  plaintiff's  position.  Moreover,  the  fact 
that,  notwithstanding  the  very  numerous  cases 
of  divorce  granted  in  this  state  in  which  the 
custody  of  minor  children  has  been  awarded 
to  the  mother,  no  such  action  as  the  present 
has,  to  our  knowledge,  ever  been  instituted. 
Indicates  very  strongly  that  the  members  of 
the  bar  never  supposed  that  such  an  action 
could  be  maintained.  If  said  Daniel  Bosworth 
were  still  living.,  a  change  in  the  said  decree 
of  divorce,  in  so  far  as  it  relates  to  the  children, 
might,  for  cause  shown,  upon  application  of 
the  petitioner  therein,  be  made.  But,  said 
Bosworth  being  dead,  no  such  change  can 
now  be  made;  and  the  plaintiff  having  been, 
presumably  upon  her  own  request,  awarded 
the  custody  of  said  children,  and  no  provision 
having  been  made  in  the  decree  for  their  sup- 
port, or,  so  far  as  appears,  even  been  asked 
for,  she  must  be  presumed  to  have  assumed 
that  duty  upon  herself,  and  is  now  without 
remedy.  BurriU  v.  Burritt,  iupra.  Again, 
as  no  express  promise  to  pay  for  the  board  of 
flaid  children  is  shown  to  have  been  made  by 
defendant's  intestate,  and  as  the  granting  of 
the  custody  of  said  children  to  the  mother 
negatives  any  implication  of  liability  therefor 
on  the  part  of  the  father,  there  is  no  evidence 
whatever  upon  which  to  base  a  judgment  in 
favor  of  the  plaintiff.  Johmon  v.  On8ted,8upra, 
Judgment  for  the  drfendantjor  cc»tt. 


M. 


Thomas  MILtER 

V. 

Robert  McOARDELL. 

* 
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covenaAt  by  the  lessor  of 


hotel 


that  he  will  keep  •  •  •  in  goodrfiiieir'* 

the  outside  of  tbe  premises  binds  him  to  repair 
the  roof  so  as  to  make  the  buUdior  habitable  if 
It  was  out  of  repair  at  the  time  of  the  lease,  and 
is  not  satisfied  In  such  case  by  maintaininjr  ths 
premises  in  the  same  condition  as  wlieo  leased. 

(December  5,  IflKU 

APPLICATION  by  defendant  for  oew  trial 
of  an  action  brought  to  recover  damages 
for  breach  of  covenant  to  repair  contained  m  a 
lease  of  a  hotel  in  which  there  was  a  verdict 
for  plaintiff.    Denied, 

The  facts  are  stated  in  the  opinion. 

Messrs.  E.  D,  Bassett  and  E.  L.  BOteheU, 
for  defendant: 

A  covenant  to  repair  implies  only  to  restore 
or  keep  the  premises  in  as  good  condition  at 
when  the  covenant  was  made. 

West  V.  Sort,  7  J.  J.  Marsh.  258;  Stulto  v. 
Locks.  47  Md.  562 ;  MiddUkauf  v.  Smith,  1 
Md.  829;  Ardesco  Oil  Co.  v.  Riehardaon,  68  Pa. 
162;  WhiU  v.  Albany  BaUway,  17  Hun,  98; 
Ward  V.  Kelsey,  38  N.  Y.  82,  97  Am.  Dec.  773; 
Outteridge  v.  Munyard,  1  Moodv  &  R.  884; 
Belcher  v.  Mcintosh,  8  Car.  &  P.  728;  Tales  v. 
Dunster,  11  Exch.  16;  Harris  v.  Jojies,  1 
Moody  &  R.  178;  Stanley  v.  Totegood,  8  Bing. 
N.  C.  4;  Mantz  v.  Oaring,  4  Bing.  K.  G.  451; 
Burdett  v.  Withers,  7  Ad.  &.  El.  186. 

Messrs.  Dennis  J.  Holland  and  John 
M.  Brennan,  for  plaintiff: 

In  a  covenant  "to  keep  the  premises  in  eood 
repair^'  the  covenantor  is  bound  to  put  uiem 
in  that  condition,  and  he  is  not  justified  in 
keeping  them  in  bad  repair  because  he  foand 
them  in  that  condition. 

Proudfoot  V.  Hart,  L.  R  25  Q.  B.  Div.  42 
(1890);  Payne  v.  Haine,  16  Mees.  &  W.  541; 
Hext^  V.  Knox,  68  N.  Y.  561;  Muers  v.  Burns^ 
85  N.  Y.  272;  Cooke  v.  Cholmondeley,  4  Drew. 
826;  8  Parsons,  Cont.  288. 

Where  the  landlord  has  neglected  to  fulfil 
his  covenant  to  repair,  the  tenant  may  recover, 
as  damages  for  the  breach,  the  value  of  the 
use  of  any  portion  of  the  premises  during  ibe 
time  it  was  rendered  untenantable. 

Hexter  v.  Knox,  supra;  Cassidy  v.  Le  Fewe^ 
45  N.  Y.  568;  Myers  v.  Bums,  85  N.  Y.  289. 

Tillinsfhait*  J.,  delivered  the  opinion  of 
the  court: 

This  action  is  brought  to  recover  dama^ 
alleged  to  have  been  sustained  by  the  plain- 
tiff oy  reason  of  the  breach,  on  the  part  of 
the  defendant,  of  a  certain  covenant  in  a  lease 
made  by  him.  The  record  shows  that  on  the 
1st  day  of  April,  1892,  the  defendant  leased 
to  the  plaintiff  the  estate  situated  at  the  south- 
easterly corner  of  Mathewson  and  Washing- 
ton streets,  in  the  city  of  Providence,  with 
the  building;  thereon,  known  as  the  *'8t 
Qeorge  Hotel,"  for  the  term  of  three  years, 
the  defendant  on  his  part  covenanting  **that 
he  will  keep  the  outside  of  said  premises  in 
good  repair :  provided,  however,  that  he  shall 
not  be  liable  for  any  loss  arising  in  said 
house  by  damage  from  the  weather ;"  and  the 
plaintiff  covenanting  on  his  part  **tbat  he 


Note.— The  construction  of  a  covenant  to  **keep" 
firen^isee  in  repair  made  In  the  abo4-e  case  seems  to 
be  in  accorlance  with  the  authorities  generally. 

^  L.  R.  A. 


For  a  brief  tiote  on  landlord^  llabflfty  to  make 
repairs.  Bee  also  Ward  v.  Fajria  (Mo.)  10  L.  B.  A.  147. 
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'Will  keep  the  interior  of  said  building  in 
^ood  repaii,  reasonable  wear  and  tear  alone 
•excepted."     At  the  trial  of  the  case  in  the 
common  pleas  division  the  plaintiff  offered 
proof  that  Uie  roof  of  said  building  was  out 
<3f  repair  to  such  an  extent  that  it  leaked  very 
badly,  causing  the  house  to  be  frequently 
flooded  with  water,  the  plastering  in  several 
of  the  rooms  to  fall  off,  and  the  paper  to  peel 
off  from  the  walls,  thereby  rendering  said 
rooms  uninhabitable,  and  causing  serious 
damage  thereto,   and  also  to  the  furniture 
therein,  and  depriving  the  plaintiff  of  the 
«8e  and  benefit  of  quite  a  large  part  of  said 
hotel,  and  also  necessitating  the  frequent  re- 
pair of  the  interior  thereof  bv  the  plaintiff. 
Proof  was  also  submitted  that  during  the 
subsistence  of  said  lease  the  plaintiff  repeat- 
odly  reouested  the  defendant  to  repair  the 
rcK>f  and  outside  of  said  building,  so  as  to 
prevent  it  from  leaking ;  that  the  defendant 
repeatedly  promised  to  make  such  repairs, 
4ind  that  he  had  on  several  occasions  made 
«ome  slight  repairs  thereon,  but  that  thev 
were  ineffectual  to  stop  the  leaks  from  which 
the  plaintiff  was  suffering.     It  further  ap- 
peared in  evidence  that  the  roof  and  exterior  < 
of  said  building  were  out  of  repair  at  the 
time  of  the  making  of  said  lease.    The  court 
ruled  that,  in  view  of  the  provisions  in  the 
lease,  the  plaintiff  could  not  recover  for  dam- 
ages to  his  furniture  contained  in  said  build- 
ing, caused  by  the  defendant's  neglect  to  keep 
the  exterior  thereof  in  repair,  out  that  he 
oould  recover  for  the  loss  of  the  use  and  rental 
of  such  rooms,  in  said  building  as  were  ren- 
dered untenantable  on  account  of  said  neg- 
lect to  repair,  and  also  for  the  expense  to 
which  he  had  been  put  in  repairing  tne  dam- 
ages caused  by  the  injury  to  the  interior  of 
flaid  building  through  the  defendant's  neg- 
lect as  aforesaid.    The  jury  found  in  favor 
of  the  plaintiff,  and  awarded  him  damages 
in  the  sum  of  $750.     The  defendant  now 
petitions  for  a  new  trial  on  the  grounds  that 
the  verdict  was  against  the  evidence  and  the 
weight  thereof,  and  that  the  court  -erred  in 
its  ruliuffs  aforesaid. 

The  only  contention  which  Is  urged  at  the 
trial  of  this  petition  on  the  pturt  of  the  de- 
fendant is  that  the  said  covenant  to  repair 
was  fully  performed  by  him  if  he  maintained 
the  premises  in  the  same  condition  and  form 
as  they  were  when  the  lease  was  given ;  or, 
in  other  words,  that,  as  the  exterior  of  the 
building  was  in  bad  repair  when  the  plain- 
tiff hired  it,  the  defendant  was  under  no  ob- 
ligation to  put  it  in  good  repair  during  the 
subsistence  of  said  lease.  The  covenants  to 
repair  in  the  lease  in  question  were  evidently  L 
intended  to  be  reciprocal ;  that  is  to  say,  the  f 
lessor,  in  consideration  of  the  covenant  to 
keep  the  interior  of  the  premises  in  good 
repair  on  the  part  of  the  lessee,  covenanted 
on  bis  part  to  keep  the  exterior  of  said  prem- 
ises in  good  repair.  And  while  the  covenant 
of  the  lessor  may  seem  at  first  blush  to  be 
self- contradictory,  and  therefore  nugatory, 
in  that  it  provides  that  the  lessor  ** shall  not 
be  liable  for  any  loss  arising  in  said  house 
by  damage  from  the  weather,"  yet,  taking 
both  of  said  covenants  together,  as  we  are 
bound  to  do  in  construing  the  instrument, 

80  L.  R.  A. 


it  would  be  absurd  to  hold  that  the  lessor 
is  not  equally  bound  to  the  performance  of 
the  one  as  is  the  lessee  to  the  performance 
of  the  other.  Indeed,  the  first  duty  to  re- 
pair is  evidently  on  the  lessor,  as  it  would 
be  idle  and  useless  to  attempt  to  keep  the 
interior  of  the  premises  in  good  repair  so 
long  as  the  exterior  thereof  is  not  in  a  con- 
dition to  withstand  the  ordinary  weather 
incident  to  our  climate.  Moreover,  it  is  a 
well-settled  rule,  in  the  construction  of  cov- 
enants and  other  written  instruments,  that 
where  there  is  doubt  or  ambiguity  the  con- 
struction should  be  most  favorable  to  the 
party  in  whose  favor  the  covenant  is  made, 
and  most  strongly  against  the  party  impos- 
ing such  covenant  upon  himself.  4  Am.  A 
Eng.  Enc.  Law,  p.  470,  note,  and  cases  cited. 
Just  what  is  meant  by  the  proviso  to  the 
lessor's  covenant  aforesaid  it  is  not  easy  to 
determine.  But  we  think  the  common  pleas 
division,  in  holding  that  it  had  the  effect  to 
exonerate  the  lessor  from  damage  to  the  fur- 
niture of  the  lessee,  caused  by  the  leakv  con- 
dition of  the  roof  and  other  parts  of  the  house, 
put  quite  as  favorable  a  construction  thereon 
as  the  defendant  was  entitled  to,  and  hence 
that  he  has  no  reason  to  complain  of  said 
ruling. 

That  the  lessor  understood  that  the  duty 
of  keeping  the  exterior  of  said  building  in 
repair  was  devolved  upon  him  under  his 
said  covenant  is  clearly  apparent  from  his 
repeated  promises  aforesaid,  and  also  from 
the  actual  repairs  made  by  him.  As  to  the 
contention  of  counsel  for  the  defendant  that 
the  covenant  to  keep  said  premises  in  good 
repair  is  fully  performed  by  keeping  tho 
same  in  as  good  condition  as  when  leased, 
we  have  to  say  that  if  by  this  he  means  that 
a  landlord  who  lets  a  building  for  the  pur- 
poses of  a  dwelling  house  or  hotel,  the  build- 
ing at  the  time  being  in  whole  or  in  part 
uninhabitable  by  reason  of  its  being  out  of 
repair,  the  lessor  is  under  no  obligation  to 
put  the  same  in  repair,  so  as  to  make  it  in- 
habitable, we  do  not  agree  to  such  conten- 
tion. A  dwelling  house  or  hotel  is  primarily 
made  for  people  to  live  in,  and  is  intended 
to  protect  them  from  the  weather;  and,  in 
order  to  be  habitable  or  tenantable,  it  must 
furnish  such  protection.  And  where  one 
lets  a  house  for  people  to  live  in,  and  agrees 
to  keep  it  in  good  repair,  he  is  bound  by  the 
dictates  of  common  reason,  as  well  as  by 
those  of  common  law,  to  both  make  it  and 
keep  it  habitable, — that  is,  reasonably  fit  for 
the  occupation  of  a  tenant  of  the  class  which 
occupies  it.  If  we  allow  the  position  taken 
by  the  defendant,  as  we  understand  it,  to 
prevail,  the  result  will  practically  be  this: 
That,  as  the  said  hotel  building  was  in  bad 
repair  when  the  plaintiff  hired  it,  the  de- 
fendant was  bound  by  his  said  covenant  to 
keep  it  in  like  bad  repair  during  the  sub- 
sistence of  the  lease ;  thus  exactly  reversing 
the  express  terms  thereof.  In  Payne  v.  Haine, 
16  Mees.  &  W.  548,  which  was  a  case  where 
the  tenant  agreed  to  keep  the  premises,  and 
at  the  expiration  of  the  tenancy  to  deliver  up 
the  same,  in  good  repair,  Parke,  B.,  in  de- 
livering the  opinion  of  the  court,  said :  "  If, 
at  the  Ume  of  the  demise,  the  premises  wero 
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old,  and  in  bad  repair,  the  lessee  was  bound 
to  put  them  in  ffood  repair  as  old  premises ; 
for  be  cannot  Hceep*  them  in  good  repair 
without  putting  them  into  it.  He  might 
have  contracted  to  keep  them  in  the  state  in 
which  they  were  at  the  time  of  the  demise. 
This  is  a  contract  to  keep  the  premises  in 
good  repair  as  old  premises,  but  that  cannot 
justify  the  keeping  them  in  bad  repair  bo- 
cause  they  happened  to  be  in  that  state  when 
the  defendant  took  them.  The  cases  all  show 
that  the  age  and  class  of  the  premises  let, 
wiUi  their  general  condition  as  to  repair, 
may  be  estimated,  in  order  to  measure  the 
extent  of  the  repairs  to  be  done.  Thus  a 
house  in  Spitalflelds  may  be  repaired  with 
materials  inferior  to  those  requisite  for  re- 
pairing a  mansion  In  Orosvenor  Square,  but 
this  lessee  cannot  say  he  will  do  no  repairs, 
or  leave  the  premises  in  bad  repair,  Ijecause 
tliey  were  ola  and  out  of  repair  when  he  took 
them.  He  was  to  keep  them  in  good  repair ; 
and  in  that  state,  with  reference  to  their  age 
and  class,  he  was  to  deliver  them  up  at  the 
end  of  the  term. "  To  **  keep  in  good  repair, " 
says  Rolfe,  B.,  in  the  same  case,  ** presup- 
poses tlie  putting  into  it,  and  means  that 
Quring  the  whole  term  the  premises  shall  be 
in  good  repair."  See  also  Cooke  v.  Ghol- 
mondeley,  4  Drew.  826;  Proridfoot  v.  Hart, 
L.  R.  25  Q.  B.  Diy.  4SL    In  Myer%  v.  Burm, 


85  N.   Y.   269,  the  landlord  oorenanted  to 
keep  the  hotel  and  premises  in  good,  neces- 
sary repair  at  his  own  expense,  and  he  was 
held  liable  thereunder  to  ao  what  was  neces- 
sary to  enable  the  tenant  to  use  the  premises, 
although  the  defect  had  existed  at  the  com- 
mencement of  the  lease.     See  also  White  r. 
Albany  Railway,  17  Hun,  98 ;  Kelaey  t.  Ward, 
88  N.  Y.  88;  Hexter  v.  Kfiaz,  68  N.  Y.  661; 
Steioart  y.  Lanier  Bovee  Co,  75  Ga.  582.    In 
Taylor,  Land.  «&  T.  8th  ed.  §  880,  the  author 
says:    **A  general  covenant  to  repair,  when 
made  by  the  lessor,  requires  him,  not  only 
to  keep  the  premises  in  ffood  repair,  bat  to 
put  them  in  that  condition,   although  the 
tenant  may  have  entered.     And  if  1m  neg- 
lects to  make  suitable  repairs,  after  being 
thereunto  required  by  the  tenant,  the  latter 
may,  after  waiting  a  reasonable  time,  make 
such  repairs  himself,  and  recover  the  expense 
from  his  landlord  ;  or  he  may  at  his  option 
leave  the  premises  unrepaired,  and  recover 
any  damages  he  may  have  sustained  from 
the  landlord *s  default   therein."     See  also 
Cohen  v.  Hahenieht,  14  Rich.  Eq.  81 :  QftiU- 
ridge  v.  Munyard,  1  Moody  &  R.  836 ;  Bar- 
ns v.   Jones,  Id.    178 ;   Mantt  y.    Ooring,  4 
Bing.  N.  C.  452 ;  Stanley  v.  Tawffood,  SBing. 
N.  C.  4;  Wood,  Land.  &  T.  g  870. 
Petition  for  new  trial  denied,  and 
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Cassius  C.  M.  HOWE,  Reept. 
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MINNEAPOLIS.  ST.  PAUL,  &  8AULT 
SAINTE  MARIE  RAILWAY  COMPA- 
NY,  AppU 

U Minn ) 

*1  •  The  mle  that  it  is  ne^li^enee  per  se 
for  one  drivinff  a  team  on  a  hijg^hway 
not  to  '*  look  and  listen**  for  trains  when  ap- 
proachinff  a  railway  crosslnff  Is  not,  as  a  general 

I  rule,  applicable  to  a  mere  pasMnirer  In  a  vebtde, 
who  bas  no  control  over  the  driver  or  his  man- 
affemeot  of  the  team. 

8*  The  plaintiff  was*  at  the  invitation 
of  the  owner,  ridings  in  a  waggon  owned 
and  driven  by  another*   He  had  no  con- 

I  trol  over  the  driver  or  his  manajrement  of  the 
team.  There  was  no  relation  of  master  and  serv- 
ant or  prfnoipai  and  airent  between  tbem; 
oeltber  were  thej  engaged  in  any  Joint  enter- 

1  prise.  There  was  no  evidenoe  that  the  plalntifT 
knew  that  the  driver  was  incompetent  or  not 
keeplDR  a  proper  lookout  for  trains  when  ap- 
proacbinjr  a  railway  crossing.  HeXd^  that  plalo- 
tifl^s  negligence  was  a  question  for  tbe  jury,  not- 

•Headnotes  by  Metohsll.  J. 


withstanding  the  fact  that  It  appeared  that  if  he 
had  exercised  the  degree  of  vigilaDce  in  **  look- 
ing and  listening**  required  of  one  baring  the 
control  and  management  of  a  team  he  would 
have  discovered  the  approaching  train  In  time 
to  have  avoided  injury.  ^ 

8.  Held,  also*  that  the  Terdlet  is  not  so 
disproportionate  to  the  nature  and  extent 
of  plaiDtiff*s  injuries  as  to  justify  this  ooun  fia 
setting  It  aside  as  excessive. 

(CcQins,  J.,  dlueniinQ 
(July  10. 180S.) 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  Hennepin  County  deny- 
ing motion  for  new  trial  after  verdict  in  faror 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have 
resulted  from  defendant's  negligence.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  HI.  B.  Koon,  with  Meeen.  Alfired  H» 
Bright  and  Oeor^  B*  Yonngp*  for  appel- 
lant: 

The  plaintiff  waa  familiar  with  that  cross- 
ing; he  had  passed  there  frequently  at  all  time» 
of  the  year  and  in  all  kinds  of  weather;  he 
knew  that  as  he  approached  the  crossing  the 
view  was  more  and  more  open  to  the  weak 


NoTC— In  connection  vith  tbe  above  case  on  the 
subject  of  contributory  negligence  of  a  person  rid- 
ing with  another  when  injured  at  a  railroad  cross- 
ing, as  distinguished  from  the  Imputed  negligence 
of  tbe  driver,  see  also  Dean  v.  PeDoaylvania  R.  Co. 
(Pa.)  0  L.  R.  A«  148;  ancinnatl,  I.  St.  L.  &  C.  R.  Co 
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V.  Howard  (Ind.)  8  L.  B.  A.  603;  East  Tennessee,  ▼» 
&  G.  U.  Go.  V.  Markens  (Ga.)  U  L.  R.  A.  28L 

As  to  imputed  negligence  of  driver,  see  MuOfln 
y.  Owoeso  (Mich.)  S8  Ij.  R.  A.  098,  and  cases 
cited  in  /ootnots. 


1895. 


Howe  v.  Mikkeapolis,  St.  P.  &  8.  8.  M.  R.  Co. 
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It  was  clearly  negligence  for  him  to  rest  bis 
«afety  apon  a  look  at  150  feet  from  tbe  cross- 
ing under  such  conditions,  even  if  it  be  as- 
sumed that  the  train  was  not  visible  when  be 
reached  that  point. 

Brown  ▼.  Milwaukee  <5  St.  P.  B,  Co.  22 
Minn.  165;  Abbott  v.  Clticago,  M.  &  St.  P.  R. 
Co.  30  Minn.  482;  Mantd  v.  Chicago,  M.  dt  St. 
P.  R.  Co.  83  Minn.  62;  RhHnerv.  Ckieago,  St. 
P.  Ji.  d  0.  R.  Co.  86  Minn.  170;  ffarrie  v. 
Jiinneapoiis  A  St.  L.  R.  Co.  87  Minn.  47;  Marty 
V.  Chicago,  St.  P.  M.  d  0.  R.  Co.  88  Minn.  108; 
Weyl  V.  aiicago,  M.  4b  St.  P.  R.  Co.  40  Minn. 
SoO. 

We  know  of  no  rule  of  law  that  excuses  one 
from  tbe  charge  of  negligence  for  not  seeing  a 
train  simply  because  some  part  of  it  is  obscured. 

Mantel  V.  Chicago,  M.  d  St.  P.  R  Co.  d» 
Minn.  62;  Freeman  v.  Duluth,  S.  S.  dk  A.  R. 
Co.  74  MIcb.  86,  8  L.  R.  A.  59. 

Under  such  circumstances  it  must  be  held 
that  the  plaintiff  eitber  did  not  look,  or  that 
his  look  was  careless. 

Brown  v.  Milwaukee  <£  St.  P.  R.  Co.  22 
Minn.  165;  Miller  v.  Trueedale,  56  Minn.  274; 
Beinipger  v.  Cfreat  Northern  R.  Co.  (Minn.)  61 
N.  W.  568. 

If  the  plaintiff  was  gazing  at  smoke  to  the 
cast  as  be  testified,  that  was  no  excuse  for  his 
otherwise  gross  negligence. 

Purl  V.  St.  Louis,  K.  C.  it  N.  R.  Co.  72  Mo. 
168. 

It  is  not  every  diverting  circumstance,  even 
near  by,  which  excuses  men  from  tbe  use  of 
their  senses  when  entering  upon  a  railroad 
track. 

Bonaldeon  ▼.  MUwavkee  db  St.  P.  R.  Co.  21 
Hinn.  298;  Rogetad  v.  St.  Paul,  M.  db  M.  R. 
Co.  81  Minn.  208;  Ahbett  v.  Chicago,  M.  db  St. 
P.  R.  Co.  80  Minn.  482;  Marty  v.  Chicago,  St. 
P.  M.  db  0.  R  Co.  2S  Minn.  108;  Vekay  v. 
Chicago,  M.  db  St.  P.  R.  Co.  41  Minn.  178,  4 
L.  R  A.  682;  Be  finger  v.  Minneapolis,  L.  db 
M.  R.  Co.  48  Minn.  508;  Magner  v.  Truesdale, 
CS  Minn.  486;  Delnney  v.  MiluHiukee  db  St.  P. 
R.  Co.  88  Wis.  67;  Kearney  y.  Chicago,  M.  dbSt. 
P.  R.  Co.  47  Wis.  144;  Olson  v.  Chicago,  M.  db 
St.  P.  R  Co.  81  Wis.  41;  Qebhard  v.  Detroit, 
O.  B.  db  M.  R.  Co.  79  Micb.  686;  Quia  v.  Ijoke 
Share  db  M.  8.  R.  Co.  81  Micb.  291;  Gardner 
▼.  Detroit,  L.  db  N.  R.  Co.  97  Mich.  240  (1898); 
Butts  V.  St.  Louis,  I.  M.  db  S.  R.  Co.  98  Mo. 
272;  EUiott  v.  Chicago,  M.  db  St.  P.  R.  Co.  150 
U.  8.  245,  87  L  ed.  1068  (1898);  McKinney  v. 
Chicago  dt  N.  W.  R.  Co.  87  Wis.  282:  Green- 
wod  V.  Philadelphia,  W.  db  B.  R.  Co.  124  Pa. 
672,  8  L.  R.  A.  44;  Chicago  db  E.  I.  R  Co.  v. 
Bedges,  118  Ind.  5;  FletcfierY.  FiichburgR.  Co. 
149  Mass.  127.  8L.  R.  A.  748;  Murray  v.  Pont- 
chartrain  R.  Co.  81  La.  Ann.  490;  Baxter  v. 
Trmi  db  B.  RCo.  41  N.  Y.  502;  Baltimore  db 
O.  R.  Co.  V.  Whitacre.  85  Ohio  8t.  627;  Orms- 
dee  ▼.  Boston  dt  P.  R.  Corp.  14  R.  I.  102,  51 
Am.  Rep.  854;  Smith  v.  Wabash  R.  Co.  (Ind.) 
40  N.  E.  270. 

Plaintiff  was  bound  to  look  and  listen. 

Boag  V.  New  York  C.  db  B.  R.  R.  Co.  Ill 
N.  Y.  199;  BriekeiU  v.  New  York  C.  db  B.  R. 
R.  Co.  120  N.  Y.  290;  Dyer  v.  Erie  R.  Co.  71 
N.  Y.  228;  Orescent  7u>p.  v.  Anderson,  114  Pa. 
643,  60  Am.  Rep.  867;  Dean  v.  Pennsylvania 
R.  Co.  129  Pa.  614,  6  L.  R.  A.  143;  Brannen 
T.  Kokomo,  Q.  db  J.  Grata  Road  Co.  115  Ind. 
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115;  Galneston.  B.  db  S.  A.  R.  Co.  v.  Kutac,  79 
Tex.  643;  AUyn  v.  Boston  <t  A.  R.  Co.  105 
Mass.  77;  Beach,  Contrib.  Neg.  2d  ed.  p.  148. 

On  petition  for  rehearing. 

Tbe  Issues  as  fixed  by  thd  decisions  were 
not  litigated,  and  were  not  submitted  to  ibe 
Jury:  tbe  plaintiff  is  bound  by  tbe  issues  ten- 
dered by  him,  and  determined  adversely  by 
this  court. 

Albett  V.  Chicago,  M.  db  &.  P.  R  Co.  90 
Minn.  482;  Studley  v.  St.  Paul  db  D.  R  Co.  48 
Minn.  249;  Hamilton  v.  People,  29  Micb.  192; 
B}weU  V.  BeiOer.  45  Minn.  549;  Smith  v.  Pear- 
son, 44  Minn.  897;  Coburn  v.  Life  Indemnity  db 
I.  Co.  52  Minn.  424;  Bergh  v.  Sloan,  53  Minn. 
116;  Green  v.  St.  Paul,  M.  db  M.  R  Co.  55 
Minn.  192;  Earl  Fruit  Co.  v.  Thur»fon  Cold- 
storage  db  W.  Co.  (Minn.)  62  N.  W.  489;  Loudy 
V.  Clarke,  45  Minn.  477;  United  States  Nat. 
Bank  v.  First  Nat.  Bank,  64  Fed.  Rep.  985; 
Birge  v.  Bock,  44  Mo.  App.  79;  Payne  v.  Chi- 
cago db  A.  R.  Co.  (Mo.)  81  8.  W.  885;  Fair- 
banks  v.  Long,  91  Mo.  633;  Baltimore  db  P.  R. 
Co.  V.  Mackey,  157  D.  8.  72,  39  L.  ed.  624; 
New  York,  L.  E.  dbW.  R.  Co.  v.  Estill,  147  U. 
8.  591,  87  L.  ed.  292;  Bolmes  v.  Braidwood,  83 
Mo.  610;  Jandt  v.  Brook,  88  Iowa,  633:  Mo- 
loney V.  Chicago  db  N.  W.  R  Co.  (Iowa)  63  N. 
W.  690;  Pillars  v.  McConndl  (Ind.)  40  N.  E. 
689;  Minton  v.  Underwood  Lumber  Co.  79  Wis. 
648;  Powell.  Appellate  Procedure,  182;  Sher- 
ard  V.  Richmond  db  D.  R.  Co.  85  8.  C.  467; 
Nelson  v.  New  York,  181  N.  Y.  4;  Dawson  v. 
Schloss,  98  Cal.  194;  Baugher  v.  Wilkins.  16 
Md.  85,  77  Am.  Dec.  279;  Philadelphia,  W.  db 
B.  R.  Co.  v.  Barper,  29  Md.  830;  Den7iis  v. 
Maxfield,  10  Allen,  138. 

Tbe  proposition  that  it  was  not  tbe  duty  of 
the  plaintiff  to  look  for  tbe  train  is  not  sup- 
ported by  tbe  autborities. 

Brown  v.  Milwaukee  db  St.  P.  R.  Co.  22 
Minn.  165;  ANfetty.  Chicago,  M.  db  St.  P.  R. 
Co.  80  Minn.  482;  Studley  v.  St.  Paul  db  D.  R 
Co.  48  Minn.  249;  Rheinery.  Chicago,  St.  P.  M. 
db  0.  R.  C7<>.  86Minn.  170;  Rogstadv.  St.  Paul, 
M.  dbM.  R.  Co.  31  Minn.  208;  Magner  y.  Trues- 
dale, 58  Minn.  436;  Beininger  v.  Great  North- 
em  R  Co.  (Minn.)  61  N.  W.  558;  Dyer  v.  Erie 
R.  Co.  71  N.  Y.  228;  Boag  v.  New  York  C.  db 
B.  R.  R.  Co.  Ill  N.  Y.  199;  BrirkeU  v.  New 
Yfrt'k  C.  db  B.  R.  R.  Co.  120  N.  Y.  290;  Ores- 
cent  Twp.  v.  Anderson,  114  Pa.  643,  60  Am. 
Rep.  367;  Dean  v.  Pennsylvania  R.  Co.  129  Pa, 
514,  6  L.  R.  A  143;  Bolden  v.  Pennsyltania  R. 
Co.  169  Pa.  1;  Smith  v.  Maine  C.  R  Co.  87  Me. 
839:  Johnson  v.  Superior  Rapid  Transit  R.  Co. 
(Wis.)  64  N.  W.  753;  Galveston,  R.  db  S.  A. 
R.  Co.  V.  Kutac,  72  Tex.  643;  AUyn  v.  Boston 
db  A.  R.  Co.  105  Mass.  77;  Cincinnati,  L  St. 
L.  db  C.  R.  Co.  V.  Bowarrd,  124  Ind.  280.  8  L. 
R.  A.  598;  MiVefr  v.  Louisville,  N.  A.  db  C.  R 
Co.  128  Ind.  97:  Tjike  Shore  db  M.  S.  R.  Co. 
V.  Miller,  25  Mich.  274;  Potter  v.  Flint  db  P. 
M.  R.  Co.  62  Micb.  22;  Grostick  v.  Detroit,  L. 
dbN.R  Co.  90  Mich.  598. 

Mr.  John  W.  Aretander,,with  Messrs. 
Welch  As  Welch*  for  respondent: 

Can  it  under  the  circumstances  be  said  as  a 
matter  of  law,  even  if  plaintiff  himself  was 
driving,  that  he  was  conclusively  guilty  of 
contributory  negligence. 
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Tbe  facts  do  not  show  negllgenoe  as  a  mat- 
ter of  law. ' 

Wright  v.  Cineinnaii,  JV.  0.  d  T.  P.  B.  Co. 
M  Ey.  114;  Groitick  v.  Detroit,  L,  A  N.  R. 
Co.  90  Mich.  598;  OiftOand,  C.  G.  db  I.  B.  Co. 
V.  Harrington, '  181  Ind.  426;  Kellogg  t.  Jfev 
York  a.  i  H.  R.  R,  Co.  79  N.  Y.  78;  Qreany 
V.  Long  lOand  R.  Co.  101  N.  Y.  419;  Moore  v. 
New  York  C.  d  K  B.  B.  Co.  43  N.  Y.  S.  R. 
489;  Shaber  v.  St.  Paul,  M.  db  M.  R.  Co.  28 
Minn.  108;  KeUy  v.  St.  Pavl,  M.  d  M.  B.  Co. 
29  Minn.  1;  Faber  v.  St.  Paul,  M.dM.B.  Co. 
29  MiDD.  466;  Loucks  v.  Chicago,  M.  db  St.  P. 
B.  Co.  81  MiDD.  626;  Howard  v.  St.  Paul,  M. 
db  M.  B.  Go.  82  MiDD.  214;  Ilti^Y.  Chicago.  M. 
db  St.  P.  B.  Co.  40  MiDD.  278;  Hendriekwn  y. 
Great  Northern  B.  Co.  49  MIdd.  245,  16  L.  R. 

A.  261;  Struck  v.  Chicago,  M.  db  St.  P.  B.  Co. 
68  MiDD.  298. 

A  prudeot  man's  attentioD  may  be  diverted 
80  that  he  will  fail  to  look  and  listen,  aod  it  is 
proper  to  leave  it  to  the  jury  to  say  whether  it 
was  oegligence  to  so  fail. 

Shearm.  &  Redf.  Nee.  §  90,  p.  185,  note; 
Bar»tow  v.  Berlin,  84  Wf&  857;  Buswell,  Per- 
sonal Id  juries,  p.  246;  Continental  Imp.  Co.  v. 
Stead,  96  U.  S.  161.  24  L.  ed.  408;  Piper  v 
Chicago,  M.  db  St.  P.  B.  Co.  77  Wis.  247;  Chir 
cago,  B.  I.  db  P.  B.  Co.  v.  Dignan,  56  III.  487; 
ntinoie  Cent.  B.  Co.  v.  Nowicki,  148  III.  29; 
Weller  v.  Chicago,  M.  db  St.  P.  B.  Co.  120  Mo. 
685;  Grand  Bapids  db  L  R  Co.  v.  Cox,  8  Ind. 
Add.  29. 

plaintiff  was  a  passenger,  not  responsible  for 
tbe  driver's  negligence,  and  it  was  not  his  duty 
to  look  or  listeo. 

Little  V.  HackeU,  116U.  8.  866, 29  L.  ed.  652; 
Bobineon  v.  New  York  C.  db  H  B.  R.  Co.  66 
N.  Y.  11,  28  Am.  Rep.  1;  Dyer  v.  Erie  B.  Co. 
71  N.  Y.  228;  Masterson  v.  New  York  C.  db  H. 

B.  B  Co.  84  N.  Y.  247,  88  Am.  Rep.  510;  Me 
Galium  V.  Long  Idand  R.  Co.  88  Hud.  569; 
Bennett  v.  New  Jertey  B.  db  Transp.  Co.  86  N. 
J.  L.  225.  18  Am.  Rep.  485;  New  York,  L.  E. 
db  W.  B.  Go.  V.  Steinln-enner,  47  N.  J.  L.  161,  64 
Am.  Rep.  126;  Covington  lYantfer  Co.  v.  Kelly, 
86  Ohio  St.  86;  (/Toole  v.  Pittsburgh  db  L.  B. 
B.  Co.  158  Pa.  99,  22  L.  R.  A.  606;  FoUman 
V.  Mankato,  85  Midd.  622;  PitUy.  New  York, 
L.  E.  dkW.B.  Co.  79  Hud.  546;  Crawford  v. 
Delaware,  L.dbW.B.  Co.  22  Jones  <&  *S.  262. 

Mitchellf  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  to  recover  for  personal 
io juries  sustained  by  plaintiff  Id  a  collision 
between  a  farm  waj^on,  on  which  he  was  rid- 
iDg.  comiDg  from  the  north,  and  ooe  of  de- 
feodaDt's  trains  coming  from  the  west.  The 
collision  occurred  about  10  o'clock  in  the 
momiog  of  December  29.  1892.  at  the  cross- 
ing of  the  Osseo  road  with  defendant's  maio 
lioe  near  Minneapolis.  Ttie  trial  resulted  in 
a  verdict  for  the  plaintiff  for  $20,000  which 
the  court,  with  plaintiff *8  consent,  reduced 
to  $14,500.  This  appeal  is  from  an  order 
denying  defendant's  motion  for  a  new  trial. 
The  negligence  charged  against  the  defend- 
ant was  ruDDing  its  train  at  an  unlawful  and 
dangerous  rate  of  speed  and  failing  to  give 
the  required  signals  as  it  approached  the 
crossing.  It  is  not  questioned  but  that  tbe 
evidence  was  sufficient  to  Justify  the  Jury  in 
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finding  that  the  defendant  was  euHty  of  d^- 
ligenoe  as  alleged.  -  DefeHdaihtTa  two  contoo- 
tions  are,  (1)  that  the  verdict  is  ezoeasive,  and 
(2)  that  it  ooDclusively  appears  that  the 
plaintiff  himself  was  guilty  of  contributory 
negligence  in  failing  to  look  and  listen  for 
trains  as  he  approached  the  crossing. 

2.  The  veraict,  even  as  it  now  stands.  i» 
large,  but  it  is  clearly  not  so  disproportion- 
ate to  the  nature  and  extent  of  plaintiff's  in- 
juries as  to  warrant  us  in  setting  it  aside  aa 
excessive.  Plaintiff  was  a  youof  man,  in  his 
best  years,  and  his  io  juries  are  ooth  serious 
aod  permaDent,  leaving  him  badly  maimed 
and  aeformed  for  life.  Indeed,  it  would  be 
no  exaggeration  to  say  that  the  evidence 
would  justify  the  conclusion  that  he  is  prac- 
tically a  physical  wreck. 

8.  On  the  occasion  in  question,  the  plain- 
tiff was  riding  with  one  Pomeroy,  who  owned 
and  was  drivioff  the  team  and  wagon.    Pome- 
roy bad  overtaken  him  on  the  highway,  and 
invited  him  tio  ride.    The  vehicle  was  a  farm 
wagon  with  a  box  or  rack  nearly  8  feet  high. 
The  team  was  a  gentle  one,  and.  in  approslch- 
ing  the  croesiog,  was  traveling  at  the  rate 
of  about  8  miles  an  hour.     Plaintiff  had  do 
coDtrol  over  the  team,  or  over  Pomeroy  in  ita 
management.    There  was  no  relation  of  mas- 
ter and  servant  or  of  priocipal  and  agent  be- 
tween them,  nor  were  thev  engaged  in  any 
loint  enterprise.    Plaintiff  was  simply  tak- 
ing a  gratuitous  ride  upon  the  invitation  of 
the  owner  and  driver  of  the  team.     Pomeroy, 
who  was  driving,  and  a  young  man  named 
Went  worth,  sat  on  a  spring  seat   set  on  the 
bottom  of  the  wagon  box  m  the  front  left- 
hand  coroer,  facing  towards  the  west.    Plain- 
tiff, as  they  approached  the  crossing,   was 
standing  up  near  the  center  of  the  wagon  on 
the  right-hand  side,  and  facing  towards  the 
team.    The  sight  and  hearing  of  all  three 
were  unimpaired.     The  road  being  bare  of 
snow,  the  wagon  made  some  noise,  but  not 
sufflcieot,  as  uey  testified,  to  interfere  with 
their  heariog.     The  momiDg  was  cold  and 
frosty,  with  a  liffht  wind  from  the  east.     All 
three  were  familiar  with  the  crossing,  and 
plaintiff  was  aware  of   the  fact  that  they 
were  approaching  it.     There  was  do  evidence 
that  Pomeroy  was  not  a  competent  driver. 
Neither  was  there  any  evidence  that  plaintiff 
knew  or  had  reason  to  suppose  that  Pomeroy 
was  not  exercising  proper  care  in  looking  and 
listening  for  approaching  trains;  certainly 
none  that  required  a  finding  that  he  did. 
There  were  no  exceptional  circumstances  that 
would   have  excused   a  traveler  driving  a 
team  from  looking  for  approaching  trains. 
Neither  did  anything  exceptional  occur  to 
divert  the  atteotioD  of  one  whose  duty  it 
would  otherwise  have  been  to  look.     Plain- 
tiff *s  testimoDy,  which  was  the  only  direct 
evideDceof  wbathedid,  was  that  he  did  look 
to  the  west  for  approacbiog  trains  when  ha 
was  about  225  fent  from  the  crossing ;  that, 
seeing  none,  he  turned  aud  looked  to  the  east, 
aod,  seeiDg  dodo  Id  that  direction,  he  again 
looked  to  the  west,  when  he  was  about~150 
feet  from  tbe  crossiog;  that,  still  seeing  no 
train  in  that  direction,  he  again  looked  to  the 
east,    when   bis  attention  was  attracted  to 
smoke,  which  he  thought  perhaps  might  come 
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from  a  locomptWe,  but  which  proved  to  be 
from  the  smokestack  of  a  factoir  near  Camden 
Place,  that,  becomiog  satisfied  that  this  was 
not  from  a  train,  he  turned  around  to  again 
look  to  the  west,  when  he  was  about  25  feet 
from  the  track,  when  he  discovered  the  ap- 
proaching train  within  from  100  to  160  feet  of 
the  crossing,  and  goinff  at  a  rate  of  from  40 
to  50  miles  an  hour ;  that  lust  at  this  time 
the  hoTsea  made  a  lump  or  ^  lunge"  forward ; 
that  Pomeroy  tried  to  check  them,  but  could 
not ;  that  he  (plaintiff)  made  an  effort  to  get 
hold  of  the  lines,  but  failed,  and  in  an  instant 
the  collision  occurred,  and  the  next  thing  he 
knew  was  when  he  regained  consciousness  in 
the  hospital.  It  Is  quite  apparent  from  the 
evidence  tliat  the  horses  were  the  first  to  dis- 
cover the  approach  of  the  train,  and  that 
neither  of  the  three  men  in  the  wagon  dis- 
covered it  until  it  was  almost  on  the  crossing, 
and  the  horses  within  a  few  feet  of  the  rail- 
road track,  when,  in  their  fright,  the^  sprang 
forward  on  the  track,  almost  immediately  in 
front  of  the  engine.  The  highest  rate  of  speed 
of  the  train  testified  to  was  from  40  to  50 
miles  an  hour.  The  evidence  consists  largely 
of  measurements  and  experiments  made  by 
the  witness  as  to  the  distances  at  which  a 
train  cominff  from  the  west  could  be  seen  from 
different  points  on  the  highway  by  a  traveler 
coming  from  the  north,  also  of  photographs 
illustrative  and  explanatory  of  this  evidence. 
It  is  impossible  to  state  on  paper,  at  least  in 
any  reasonable' space,  anvthing  like  the  full 
probative  force  of  the  evidence.  But  a  care- 
ful examination  of  it  satisfies  us  that  it 
amounts  to  a  nktbematical  demonstration  that 
had  plaintiff,  when  at  the  distance  of  150  feet 
from  the  crossing,  looked  west  up  the  track 
for  an  apnroaching  train,  he  would  and  must 
have  seen  the  train,  conceding  that  it  was 
running  at  the  highest  rate  of  speed  testified 
to ;  also,  that  the  view  westward  i\p  the  track 
was  unobstructed  for  so  long  a  distance  that 
if  he  had  looked  in  this  direction  from  any 

Soint  within  150  feet  of  the  crossing  he  would 
ave  seen  the  train.  Hence,  although  he 
testifies  that  he  did  look  at  the  distance  of  150 
feet,  it  must  be  considered  as  conclusively 
established  that  he  did  not  look,  at  least  with 
the  vijcilance  required  of  one  driving  a  team, 
notwithstanding  the  **fog  and  mist"  at- 
tempted to  be  raised  for  the  purpose  of  show- 
ing that  he  might  have  looked  and  not  seen 
the  train.  Moreover,  if  be  had  been  the 
driver  of  the  team,  even  if  he  had  looked  at 
a  distance  of  150  feet,  it  would  have  been 
negligence  for  him  not  to  look  again,  when, 
as  in  this  case,  there  was  nothing  to  prevent 
his  doing  so.  The  evidence  conclusively  es- 
tablished negligence  on  the  part  of  Pomeroy ; 
and  if  the  same  xind  and  degree  of  negligence 
in  **  looking  and  listening"  was  required  of 
plaintiff,  in  the  exercise  of  reasonable  care, 
as  was  required  of  Pomeroy,  the  driver,  then 
plaintiff  was,  as  a  matter  of  law,  guilty  of 
contributory  neeligence,  and  the  verdict  can- 
not be  sustained. 

Defendant's  contention   is  that  the  rule 
requiring  a  traveler  on  a  highway,  on  ap- 

f^roaching  a  railroad  crossing,  to  *'look  and 
isten,"  so  as  to  avoid  danger  from  an  ap- 
proaching train,    is,  to  its  full  extent,  as 
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applicable  to  one  who  is  being"  carried  in  a 
vehicle  owned  and  driven  by  another  as  it  is 
to  the  driver,  who  has  the  control  and  man- 
agement of  the  team,  although  the  passenger 
has  no  control  over  the  driver  or  the  manage- 
ment of  the  team,  and  although  no  relation 
of  principal  or  agent  or  master  and  servant 
exists  between  the  two,  so  that  the  doctrine 
of  reipondeat  iuperior  would  apply,  or  al- 
though they  are  not  engaged  in  a  joint  enter- 
prise, so  as  to  create  a  mutual  responsibility 
for  the  acts  of  each  other.     We  do  not  think 
that  this  is,  or,  on  principle,  ought  to  be, 
the  law.     Negligence  means  merely  the  want 
of  ordinary  or  reasonable  care  according  to 
circumstances.     This  court,  in  common  with 
most  courts,  has  held,  as  a  matter  of  law, 
that    reasonable    care    requires    a    traveler 
driving  along  a  highway,  when  approaching 
a  railroad  crossing,  to  use  his  senses  by  look- 
ing and   listening  to  discover   and   avoid 
danger  from  approaching  trains.     Cinder  ex- 
ceptional ciroumst^nces,  thero  may  be  ex- 
ceptions even  to  this  rule.     But  the  degree 
of  care  which  an  ordinarily  prudent  and  cau- 
tious man   usually  exercises   will   depend 
somewhat  upon  the  responsibility  which  is 
cant  upon  him.     And  it  does  not  seem  to  us 
that,    because  reasonable  care  makes  it  the 
absolute  duty  of  the  person  who  has  the  con- 
trol of  the  team  and  vehicle  to  look  and 
listen,  it  necessarily  follows  that  reasonable 
care  imposes  the  pame  absolute  dutv  upon  one 
riding  in  the  vehicle,   but  who  is  not  in- 
trusted with  the  control  and  management  of 
the  team,  and  has  no  control  over  the  person 
who  has.     Of  course,  the  fact  that  the  passen  • 
ffer,    who  has  no  control  over  the  team  or 
driver,  is  not  chargeable  with  the  negligence 
of  the  driver,  does  not  relieve  him  of  the 
duty   to  exeroise  reasonable  care  to  avoid 
danger.     The  fact  that  be  is  not  responsible 
for  the  driver*s  negliarence  will  not  relieve 
him  from  responsibilfty  for  bis  own  negli- 
gence.   But  the  question  is.  What  constitutes 
negligence,  and  what  is  the  standard  of  rea- 
sonable care  on  the  part  of  one  situated  aa 
was  this  plaintiff  7  '  If  plaintiff  bad  known 
that  Pomeroy  was  an  incompetent  driver,  or 
had  known  or  had  reason  to  believe  that  he 
was  not  performing  his  duty  by  looking  for 
approaching   trains,    and    bad   nevertheless, 
neglected  to  look  for  himself,  he  would  un- 
doubtedly have  been  guilty  of  negligence. 
Or  if  he  had  in  some  way  actively  partici- 
pated in  Pomeroy *s  negligence  he  would  have 
been  negligent.     But  that  is  not  this  case,  or 
at  least  the  evidence  does  not  establish  it. 
We  think  that  it  would  hardly  occur  to  a  man 
of  ordinary  prudence,  when  riding  as  a  pas- 
senger with  a  competent  driver,  whom  he  bad 
no  reason  to  suppose  was  neglecting  his  duty, 
that  he  was  required,  when  approaching  a 
railway  crossing,  to  exercise  the  same  degree 
of  vigilance  in  looking  and  listening  for  ap- 
proaching trains  that  he  would  if  be  himself 
had  the  control  and  management  of  the  team. 
And  our  conclusion  is  that  a  court  cannot 
hold,  as  a  matter  of  law,  that  a  passenger 
having  no  control  over  the  team  or  its  manage- 
ment IS  guilty  of  negligence  merely  because 
he  does  not  exercise  the  same  degree  of  vigi- 
lance in  **  looking  and  listening"  on  approach- 
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in|(  a  railroad  crossln/c  which  Is  required 
of  the  one  having  the  control  and  mana|2:ement 
of  the  team.  It  Is  a  matter  of  common  knowl- 
edge that  ander  ordinary  circumstances  pas- 
sengers do  largely  rely  on  the  driver,  who 
has  exclusive  control  and  management  of  the 
team,  exercising  the  required  care  when 
approaching  a  railway  crossing,  and  we 
do  not  think  that  the  courts  are  justified  in 
adopting  a  hard  and  fast  rule  that  they  are 
guilty  01  negl  igence  in  doing  so.  £ver^  case 
must  depend  largely  upon  its  own  particular 
facts. 

The  authorities  on  this  precise  point  are 
not  as  numerous  as  might  be  expected.  In 
many  of  the  cases  where  the  driver  or  person 
in  charge  was  negligent,  the  injured  passen- 
ger was  within  an  inclosed  carriage  or  car, 
and  hence  had  no  opportunity  to  look  or 
listen  for  approaching  trains.  It  is,  however, 
a  noticeable  fact  that  in  most  of  the  cases 
which  repudiate  tlie  doctrine  of  Tliorogood  v. 
Bryan,  8  G.  B.  115,  and  hold  that  the  negli- 

f:ence  of  the  driver  in  failing  to  ''look  and 
isten**  is  not  imputable  to  the  passenger,  it 
does  not  appear  that  the  passenger  himself 
looked  and  listened,  and  no  suggestion  is 
made  that  any  such  absolute  duty  devolved 
upon  him.  Briekell  v.  New  York  0.  dt  H. 
H,  R  Co,  120  N.  T.  290,  seems  to  go  as  far 
towards  sustaining  defendant's  contention  as 
any  case  in  the  books.  But  the  facts  of  that 
case  were  peculiar.  The  plaintiff  and  the 
driver  both  occupied  the  same  seat  in  a  top 
buggy.  As  it  was  snowing  and  blowing, 
they  raised  the  top,  which  was  all  inclosed 
except  the  front.  This,  with  the  snow  and 
wind,  rendered  it  more  difficult  to  either  see 
or  hear  approaching  trains.  This  condition 
of  things  was  necessarily  known  to  plaintiff, 
who  knew  of  the  crossing.  The  court  held 
that  the  evidence  failed  to  show  that  plaintiff 
himself  was  free  from  negligence,  which, 
under  the  rule  in  that  state,  he  is  bound  to 
prove  as  part  of  his  cause  of  action.  This 
was  decisive  of  the  case,  but  the  court  pro- 
ceeded, and  further  held  that  the  evidence 
affirmatively  and  conclusively  proved  the 
actual  existence  of  negligence  of  both  the 
driver  and  the  plaintiff.  Upon  the  facts, 
this  might  well  have  been  held  upon  the 
ground  that  the  plaintiff  himself  actively 
participated  in  the  negligence,  and  what  the 
court  said  beyond  this  was  not  necessary  to 
the  decision  of  the  case.  That  the  trial  courts 
of  that  state  do  not  understand  this  case  as 
laying  down  any  such  absolute  rule  as  is 
sometimes  supposed  is  evident  from  Oraw- 
ford  V.  Delaware,  L.  d  W,  R.  Go,  22  Jones 
<&  8.  262.  In  that  case  the  plaintiff  sat  on  the 
back  seat  of  a  carriage,  while  her  mistress 
sat  on  the  front  seat  and  drove.  The  plain- 
tiff neither  looked  nor  listened  for  approach- 
ing trains,  and  yet  it  was  held  that  her 
negligence  was  a  question  for  the  jury. 
CreBcent  Twp,  v.  Anderson,  114  Pa.  643,  60 
Am.  Rep.  867,  and  Dean  v.  Pennsylvania  B-, 
Co.  129  Pa.  614,  6  L.  R.  A.  148,  are  some- 
times cited  in  support  of  the  doctrine  now 
contended  for  by  the  defendant.  In  the  first 
of  these  cases  the  plaintiff  himself  actively 
participated  and  united  in  the  neglifrent  act. 
And  in  0*  TooU  v.  Pittsburgh  d  L.  £1  B.  Co. 
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158  Pa.  99,  22  L.  R.  A.  606,  the  court  says 
that  in  both  of  these  cases  **  the  decision  wss 
put  on  the  ground  that  the  negligence  of 
the  driver  was  apparent  [to  the  plaintiffj, 
and  be  was  to  some  extent  under  the  direction 
and  control  of  the  party  injured.''  Some 
courts  make  a  distinction  between  private 
conveyances  and  public  conveyances  operated 
by  common  carriers,  but  it  seems  to  us  that 
any  distinction  based  on  this  ground  alone 
is  wholly  indefensible  on  principle.  Others 
seem  to  make  the  position  of  the  passengers 
the  test,  holding,  impliedly  at  least,  that 
when  he  is  seated  away  from  the  driver,  by 
being  separated  from  him  by  an  inclosure,  or 
by  being  inclosed  in  the  carriage,  is  withoat 
opportunity  to  discover  danger,  or  to  inform 
the  driver  of  it,  the  rule  of  ''looking  and 
listening"  does  not  apply  to  the  passenger, 
but  that  otherwise  it  does.  The  presence  or 
absence  of  these  circumstances  may  be,  and 
usually  would  be,  material  evidence  upon  the 
question  of  the  passenger's  negligence,  but 
to  hold  as  a  matter  of  law,  and  as  a  rule  of 
universal  or  even  general  application,  that  in 
their  absence  the  passenger  is  guilty  of  con- 
tributory negligence  if  he  does  not  **  look  and 
listen,"  is  in  our  opinion  not  justifiable  upon 
either  principle  or  reason.  The  circum- 
stantial evidence  in  this  case  may  tend  quite 
strongly  to  prove  that  plaintiff,  as  well  as 
the  drivp.r,  was  negligent,  but  that  was  a 
question  of  fact  for  the  jury.  A  court  would 
not  be  justified  in  holding  that  his  negligence 
was  conclusively  established.  If  the  court 
in  its  charge  instructed  the  jury  too  strongly 
in  defendant's  favor  on  this  question,  it  is 
not  a  matter  of  which  it  can  complain. 

Defendant's  exceptions  to  the  charge  of  the 
court  are  unavailing — First,  because  not  sea- 
sonably taken  before  the  jury  retired ;  and, 
second,  because  they  are,  or  at  least  most  of 
them  are,  too  general,  being  taken  to  parts 
of  the  charge  involving  two  or  more  distinct 
propositions,  some  of  which,  at  least,  were 
unexceptionable,  and  the  particular  proposi- 
tion objected  to  was  not  specified.  \ve  mav. 
however,  add  that,  while  many  of  plaintiff *8 
requests  might  have  been  properly  refused  on 
the  ground  that  they  were  too  long  and  in- 
volved to  furnish  much  aid  to  the  Jury,  yet 
we  discover  no  prejudicial  error  in  any  of 
them.  The  assignments  of  error  relating  to 
the  admission  of  evidence  and  to  the  refusal 
of  the  court  to  grant  a  new  trial  on  the  ground 
of  newly  discovered  evidence  are.  In  our 
opinion,  all  without  merit. 

Having  arrived  at  the  ooncJusion  that 
plaintiff  s  contributory  negligence  was  a 
question  for  the  Jury,  and  that  the  evidence 
was  sufficient  to  Justify  the  verdict,  the 
result  is  that  the  order  appealed  from  must  be 
afflrmed, 

Collinsy  J. ,  dissenting : 

I  dissent.  I  do  not  regard  the  verdict,  as 
reduced  by  the  court,  as  excessive,  for  the 
plaintiff  was  permanently  and  very  seriously 
crippled.  But  I  am  of  the  opinion  that  it 
would  be  almost  impossible  to  find  a  case, 
if  this  be  not  one,  in  which  a  court  could 
say,  as  a  matter  of  law,  that  the  negligence 
of  a  plaintiff  was  conclusively  established 
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t>y  the  evidenoe.  When  instructing  the  jury, 
the  court  charged  explicitly  that  although 
plaintiff  was  riding  in  Pomeroy's  wagon 
upon  invitation,  and  had  no  control  over  the 
team  or  driver,  the  dutv  was  upon  him  to 
-exercise  the  same  care  when  approaching  the 
<a:ossing.  and  to  be  as  diligent  as  to  coming 
trains,  as  if  he  was  driving  his  own  team ; 
and  to  this  positive  instruction  plaintiff's 
•counsel  took  no  exception.  Tliat  the  Jury 
disregarded  this  statement  of  the  law  is  evi- 
•dent,  for  it  must  be  conceded  that  had  plain- 
tiff been  driving  he  could  not  have  recovered. 
I  do  not  claim  that  the  charge  of  the  court 
lielowon  tliis  point  was  an  accurate  statement 
•of  the  law  which  should  have  governed  the 
plaintiff's  case,  but,  in  any  event,  plaintiff's 
•oounsel,  when  contending  that  the  driver's 
palpable  negligence  should  not  be  imputed 
to  their  client,  requested  that  the  jury  be 
•charged  that  if  he  was  guilty  of  negligence 
or  of  want  of  ordinary  care,  which  contrib- 
uted to  his  injuries,  he  could  not  recover.- 
That  this  proposition  is  abundantly  supported 
by  the  authorities  cannot  be  questioned. 
Beach,  Gontrib.  Neg.  IfUS,  and  citations; 
AUyn  V.  Batton  &  A,  A  Co.  105  Mass.  77. 
See  also  other  cases  commented  upon  in  the 
main  opinion. 

At  the  crossing  in  question,  the  defend- 
jint's  tracks  were  on  an  embankment,  or  fill, 
"9  feet  above  the  natural  surface  of  the  ground. 
This  fill  gradually  decreased  to  the  west, 
until  it  reached  a  cut  about  1,450  feet  from 
the  crossing.  For  several  hundred  feet  west- 
erly, this  cut  was  slight  and  not  deep  enough 
to  conceal  from  view  any  part  of  a  locomo- 
tive above  the  wheels,  it  was  demonstrated 
to  a  certainty  at  the  trial  that  when  on  the 
highway  170  feet  north  of  the  crossing  the 
plaintiii  and  his  companions  could  have  seen 
a  train,  if  they  haa  looked,  at  any  point 
within  1, 500  feet.  At  100  feet  from  the  cross- 
ing the  approaching  train  was  plainly  visible 
for  more  than  2,800  feet,  and,  as  a  matter  of 
fact,  when  the  plaintiff  and  his  companions 
were  100  feet  northerly  of  the  crossing  the 
train  was  within  1,500  feet  thereof,  upon  the 
top  of  an  embankment,  and  necessarily  with- 
in plain  sight  of  the  most  indifferent  of  trav- 
elers. The  train  was  so  noticeable  that  in  the 
prevailing  opinion  it  is  stated,  notwithstand- 
ing plaintiflf's  positive  testimony  that  he  did 
look  and  did  not  see,  *'that  it  must  be  con- 
sidered as  conclusively  established**  that 
plaintiff  did  not  look  for  a  cominff  train.  If 
It  is  conclusively  established  by  the  evidence 
that  the  plaintiff  did  not  even  look  for  the 
train  which  he  knew  was  due  about  that  time, 
At  a  crossing  with  which  he  was  thoroughly 
familiar,  standing  up  as  he  was,  and  having 
much  better  opportunities  for  looking  and 
listening  than  had  his  companions,  who  were 
sitting  on  a  seat  so  low  that  little  more  than 
their  heads  appeared  above  the  sides  of  the 
wagon  box,  it  seems  to  me  that  there  can  be 
so  escape  from  the  conclusion  that,  as  a  mat- 
ter of  law,  not  only  did  he  fail  to  exercise 
ordinary  care  and  prudence,  such  as  an  or- 
dinarily prudent  man  would  observe,  but 
that  he  was  extremely  careless  and  negligent. 
To  excuse  him  under  such  circumstances,  to 
absolve  him  from  the  charge  of  contributory 
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negligence,  is  to  say  that  he  who  rides  in  a 
private  carriage  at  the  invitation  of  the  driver 
may  close  his  eyes  to  well  known  and  immi- 
nent dangers,  and  escape  all  responsibility  if 
accident  results,  unless  he  be  aware  that  the 
driver  is  reckless  or  unskillful,  or  unless  the 
passenger  actually  aids  in  causing  the  acci- 
dent. On  the  controlling  facts,  no  difference 
can  be  pointed  out  between  the  case  at  bar 
and  two  of  those  mentioned  in  the  principal 
opinion.  CrtKeni  Ikop.  v.  Anderson,  114  Pa. 
643,  00  Am.  Rep.  867,  and  Dean  v.  Pennsyl- 
vania 22.  Co,  129  Pa.  514,  6  L.  R.  A.  148, 
and,  applying  the  rules  there  laid  down  the 
plaintifc  here  had  no  cause  of  action.  Final- 
ly, I  note  what  is  said  concerning  these  two 
cases  in  the  later  one  of  0'  Toole  v.  Pittsburgh 
d  L.  B,  R,  Co,  158  Pa.  99,  22  L.  R.  A.  606, 
which  was  a  case  of  collision  between  an 
electric  and  a  steam  car,  and  quoted  in  the 
main  opinion,  to  the  effect  that  in  each  of 
those  cases  the  decision  was  put  on  the  ground 
that  the  negligence  of  the  driver  was  appar- 
ent, and  he  was  to  some  extent  under  the  di- 
rection or  control  of  the  party  injured.  If  In 
either  of  the  cases  referred  to  in  this  remark 
there  was  anything  said  which  suggested  that 
the  party  injured  had  any  control  over  the 
driver,  or  that  he  pretended  to  direct  him  in 
the  slightest  degree,  or  Uiat  such  fact  was 
patent  in  detennining  either  case,  I  am  un- 
able to  find  it  after  a  most  careful  readine  of 
the  opinions.  And,  especially  with  refer- 
ence to  the  Dean  Case,  this  can  also  be  said 
of  the  assertion  that  both  of  the  decisions 
were,  in  part,  put  on  the  ground  that  the 
driver's  negligence  was  apparent  to  the  pas- 
senger. As  I  read  the  Pennsylvania  cases, 
they  were  decided  against  the  parties  injured 
solely  and  expressly  upon  the  ground  that  the 
plaintiffs,  riding  by  invitation,  or  gratui- 
tously, had  contributed  to  their  own  injuries 
by  failing  to  exercise  ordinary  care  and 
prudence  when  approaching  a  well-known 
place  of  danger ;  and  this  without  the  slight- 
est regard  to  the  presence  of  the  elements 
mentioned  in  the  0*  Toole  Case,  or  reference 
to  such  elements. 

Rehearing  denied. 


ANOKA  LUMBER  COMPANY,  and  Albert 
C.  Cobb.  Assignee,  etc.,  Appi.^ 

V. 

FIDELITY    A    CASUALTY    COMPANY 

of  New  York,  Appt.,  and  Claus  Edward 
NELSON,  Intervener,  Bespt, 


<• 


.Minn. ) 


^1.  The  Fidelity  and  Caeualty  Com- 
pany of  New  Tork  iesued  an  employ- 
era'  liability  policy  to  the  Aooka  Lumber 

*Headnotes  by  BncK,  J. 

NOTB.— The  rapidly  increasingr  importance  of  the 
subject  of  insurance  against  employeis*  liabilities 
makes  this  case  a  valuable  one. 

This  decision  makes  the  bofflnnlng  of  what  must 
become  a  considerable  branch  of  the  law  of  insure 
I  ance,  and  la  believed  to  be  a  pioneer  case. 
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Gompanj,  containing  tbls  clause:  **The  assured, 
upon  the  occurrence  of  an  accident,  and  upon  the 
notice  of  any  claim  on  account  of  an  accident, 
■ball  rive  immediate  notice  in  wriUngr  of  such 
accident  or  claim,  wltli  the  fullest  information 
available,  to  the  company,  at  Its  ofBce  in  New 
York  city,  or  to  the  atrent,  If  any,  who  shall  have 
oounterslffned  this  policy.**  Held,  that  the  as- 
sured need  not  give  such  notice  until  an  accident 
happens  and  a  notice  of  a  claim  is  made  on  ac- 
count thereof. 

8*  The    above-described    polloy    also 
contained  aeveral  proTisioas  relating 
to  its  llabilitjr*  among  others:  (1)  that  it  in- 
sured afratnst  all  liability  on  account  of  fatal  or 
nonfatal  injuries  suffered  by  an  employee;  (2) 
'  that  the  company,  at  its  own  expense,  would 
;  take  upon  itself  the  settlement  of  any  loss  and 
the    control  of  any  legal    proceedings  taken 
against  the  assured  to  enforce  a  claim  for  injuries 
to  the  assured  employees;  (8)  that  the  assured 
should  not  settle  with  the  injured  employee 
:   without  the  consent  of  the  insurance  company; 
I   (4)  that  no  action  should  be  brought  against  the 
'  insurance  company  after  the  period  In  which  an 
action    might   be    brought  by  the   employee 
against  the  employer,  unless  at  such  period  there 
was  a  suit  pending  for  such  purpose,  in  which 
I  case  an  action  might  be  brought,  in  respect  to  the 
,   daim  involved  in  such  suit,  airainst  the  com- 
pany, by  the  assured,  within  thirty  days  after 
judgment  Is  rendered  in  such  suit,  and  not  later. 
JBe/d,  that  this  policy,  by  the  terms  of  the  instru- 
;  ment  itself,  was  not  merely  one  of  indemnity 
against  any  act  of  tbe  employee,  but  that,  in  case 
of  an  accident  to  him  whereby  he  had  a  cause  of 
action  against  the  assured,  the  company  would 
assume  and  pay  the  liability.    Held,  also,  that  the 
employee  having,  while  so  employed,  sustained 
an  Injury  whereby  he  recovered  a  judgment 
therefor  against  the  assured  employer  for  tbe 
sum  of  t2,28&.(B,  the  insurance  company  was 
liable  therefor  upou  an  action  against  it,  without 
the  employer  havinir  first  paid  the  judgment. 


8.  An  emplojree  was  personally  i^Jnred 
while  his  employer  held  an  eiaployers* 
liability  policy*  and.  before  the  employee 
commenced  an  action  against  the  employer  to  re- 
cover damages  for  such  personal  Injurlee,  the  em- 
ployer made  an  assignment  under  the  insolvency 
law.    Gen.  Laws  1881,  chap.  148.   Judgment  was 

• '  afterwards  rendered  in  such  action  in  favor  of 
the  employee  against  the  employer  for  such  per- 
sonal injury;  and.  in  an  action  upon  the  judg- 
ment by  the  assured  employer  against  the  insur- 
ance company,  the  employee  garnished  the  latter 
company,  and  then  Intervened  in  the  suit.  Hdd, 
that  tbe  claim  of  the  assured  against  the  insur- 
ance company  did  not  pass  to  the  assignee  by  the 
assignment,  and  that  the  intervener  is  entitled 
to  maintain   bis  garnishee  proceedings  in  the 

,  action  to  recover  tbe  amount  of  his  judgment. 

(December  28, 1695.) 

APPEAL8  by  plaintiff  Cobb  and  defendant 
Fidelity  &  Casualty  Companv  from  orders 
of  the  District  Court  for  Hennepfn  County  de- 
nying motions  for  a  new  trial  after  verdict  for 
intervener  in  an  action  brought  to  recover  the 
amount  alleged  1o  be  due  on  ao  employers' 
liability  insurance  policy.    Affirmed. 

Tbe  facts  are  stated  in  the  opinion. 

Messrs.  Cobb  As  Wheelwri^^ht  for  appel- 
lant Cobb. 

Messrs.  Keith«  Evanst  Thompson,  A 
SO  L.  R  A. 


Fairehild,  for  Fidelity  &  Caaualty  Co..  ap- 
pellant: 

There  has  been  by  the  failure  on  the  part  of 
the  assured  to  perform  tbe  provisions  of  the 
condition  as  to  notice,  a  breach  in  tbe  coDtraci 
in  a  matter  which,  upon  fair  and  reasonable 
construction  of  the  contract,  the  parties  most 
be  deemed  to  have  considered  vital  to  its  ex- 
istence, and  sacb  breach  baa  discharged  the  in- 
surer from  liability. 

8  Am.  &  £ng.  Enc.  Law,  titlo  Contrads, 
p.  914. 

The  contract  is  one  of  indemnity  only,  and 
there  can  be  no  recovery  under  it  in  this  action 
becaose  the  Judgment  of  Nelson  has  not  been 
paid  by  the  assured. 

1  May,  Ins.  §^  1,  2;  CasteOain  t.  PresUm, 
L.  R.  11  Q.  B.Div.  880;  WeUerY.  Eames,  1& 
Minn.  461, 2  Am.  Rep.  150;  Cutlery.  Southern, 
1  Wms.  Saund.  110;  Bows  v.  Freidhdm,  27 
Minn.  204;  Houston  v.  Nerd,  89  Minn.  490; 
Campbell  v.  BoteHng,  42  Minn.  115, 6  L.  R  A 
278;  Bausman  v.  Or^tit  Guarantee  Ca.  47  Minn. 
877;  Ameriean  Bldg.  db  Z.  Aisso.  v.  SUmeman^ 
58  Minn.  212:  Ameriean  BUg.  db  L,  Auo.  v. 
Waleen,  52  Minn.^  28;  Pioneer  8a9.  db  L.  Co.  v. 
Barteeh,  51  Minn.  474;  Meehanktf  Bat.  Bank 
V.  Thompson,  58  Minn.  846. 

Mr.  Ju  Uelaadt  for  respondent: 

No  stipulation  in  an  insurance  policy  which 
is  nsed  knowing  that  it  cannot  or  will  not  be 
observed,  can  be  said  to  be  a  condition,  not 
even  when  it  is  called  so  in  tbe  policy. 

1  May,  Ins.  S  162. 

If  the  agreement  is  to  pay  damages,  there 
must  be  damages.  A  liability  to  psv,  aach  a» 
a  judgment,  is  not  sufficient  But  if  tbe  con- 
tract is  to  prevent,  or  protect  against,  any  other 
particular  event  when  that  event  taltes  plaoe^ 
the  contract  is  brolieo  and  an  action  will  lie. 

Ohaee  v.  Hinman,  8  Wend.  452,  24  Am. 
Dec.  89:  Be  Negue.  7  Wend.  499;  WM  v. 
Bond,  19  Wend.  428;  MarHn  v.  BotenbaugK 
42  Ohio  St.  508;  Rirksey  v.  Friend,  48  Ala. 
276;  Jtmesy.  ChOds,  8Nev.  121. 

An  insurance  policy  is  a  personal  contract 
and  not  assignable  except  by  consent 

Carroll  v.  Boston  Marine  Ins,  Oo.  8  Mass. 
515. 

Under  the  English  bankruptcy  act,  which 
vested  the  property  in  tbe  assignee  just  as  fully 
as  it  does  our  insolvency  law.  Lord  Denmai) 
held  that  where  a  cause  of  action  for  trespass 
was  not  wholly  founded  upon  an  injury  to 
property,  but  partly  upon  a  personal  wrong. 
It  did  not  vest  in  the  assignee. 

Rogers  v.  Spence,  18  Mees.  A  W.  571. 

If  this  principle  is  applied,  the  assignee  has 
no  claim  upon  the  insurance,  even  though  a 
cause  of  action  did  exist  when  the  assignment 
was  made,  for  the  cause  of  action  is  not  on  ac- 
count of  anything  that  has  in  any  way  di- 
minished the  insolvent  estate. 

Tbe  Intervener  has  no  claim  on  that  estate  as 
his  claidi  was  unliquidated  at  the  time  of  the 
assignment,  and  as  he  was  not  then  a  ''credit- 
or" within  the  meaning  of  the  insolvency  law 
or  the  deed  of  assignment 

Burrill,  Assignm.  768;  Be  Adams,  12  Dalv» 
454;  Black  v.  MeCUUand.  12  Nat  Bankr.  Reg. 
481;  Re  Schvchardt  db  Wells,  15  Nat  Bankr. 
Reg.  161;  Re  Bailey  db  Pond,  2  Woods,  C.  C. 
222;  Dusar  v.  Mur'gatroyd,  1  Wash.  C.  C.  1% 
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Wilder  Y.  Peabodif,  87  Minn.  248;  Be  ShotweU, 
49  Minn.  186. 

Buck,  J. ,  delivered  the  opinion  of  the  court: 
This  action  is  brought  nnder  an  employers' 
liability  policy  issued  by  the  Fidelity  &  Casu- 
alty Company  of  New  York  to  the  Anoka 
Lumber  Company,  insuring  the  company  for 
twelve  months  against  liability  for  damages, 
up  to  stated  limits,  on  account  of  fatal  or  non- 
fatal injuries  suffered  by  an  employee  or  em- 
ployees of  the  assured  while  engaged  in  the 
occupations  and  at  the  places  specified.  On 
Hay  25,  1898,  while  the  policy  was  in  force, 
one  of  the  insured's  employees,  Claus  E.  Nel- 
son, the  intervener,  and  respondent  was  in- 
jured. At  that  time  the  assured  was  informed 
and  knew  of  the  accident,  but  it  then  gave  no 
notice  to  the  insurance  company  of  its  occur- 
rence. On  September  18,  1898,  Nelson 
claimed  damages  of  the  assured,  on  account 
of  this  accident;  and  the  same  day  the  assured, 
for  the  first  time,  gave  notice  to  the  agents  of 
the  insurance  oompanv  that  the  accident  had 
happened,  and  that  Nelson  claimed  damages  in 
consequence  of  it.  Afterwards,  on  October  8, 
1893,  the  assured  made  a  formal  statement  of 
the  accident  and  claim  on  blanks  furnished  by 
the  appellant.  At  the  time  of  receiving  said 
statement,  appellant  claimed  that  there  had  not 
been  a  compliance  with  condition  8  of  the 
policy,  and  afterwards,  when  notified  by  the 
junilier  company  that  suit  bad  been  brought 
by  Ndson,  refused  to  defend  the. action  or 
to  consider  the  accident  as  coming  under 
said  policy,  on  account  of  material  preju- 
dice, and  on  account  of  failure  to  report 
tbe  accident  promptly.  On  the  4th  of  Octo- 
ber, 1898,  the  assured  made  an  assignment,  un- 
der tbe  insolvency  laws  of  this  state,  to  Albert 
C.  Cobb;  and  to  said  Cobb  was  delivered,  with 
other  assets  of  the  Anoka  Lumber  Company, 
tbe  policy  here  in  question.  In  the  schedule 
of  assets  filed  by  the  Anoka  Lumber  Company 
no  mention  of  this  policv  or  reference  to  it  was 
made.  On  December  90,  1^3,  Nelson  com- 
menced his  action  against  the  Anoka  Lumber 
Company;  and  on  July  5,  1894,  he  obtained 
judgment  in  his  suit  against  it  for  $2,285. 
This  judgment  is  wholly  unpaid.  Upon  the 
entry  of  this  judgment,  the  present  action  was 
brought  against  this  appellant,  by  said  Cobb, 
as  assignee,  and  the  Anoka  Lumber  Company. 
Nelson  garnished  this  appellant  insurance  com- 
pany, and  thereafter  intervened  in  this  action. 
Upon  the  trial,  the  court  directed  a  verdict 
against  the  defendant  for  the  amount  of  the 
judgment  obtsined  by  said  Nelson,  and  inter- 
est, viz. ,  for  $2,880,  and  also  directed  the  Jurv 
to  find  said  sum  so  found  a^inst  said  defend- 
ant to  be  payable  to  the  intervener  by  de- 
fendant as  garnishee  of  said  Anoka  Lumber 
Company.  The  Fidelity  &  Casualtv  Company, 
and  Albert  C.  Cobb,  as  assignee  or  the  Anoka 
Lumber  Company,  each  prosecutes  an  appeal. 
A  provision  of  tbe  policy,  numbered  8,  is  as 
follows:  "The  assured,  upon  the  occurrence 
of  an  accident,  and  upon  notice  of  an  accident, 
and  upon  notice  of  any  claim  on  account  of  an 
accideot,  shall  give  immediate  notice,  in  writ- 
ing of  such  accident  or  claim,  with  the  fullest 
information  available,  to  the  company  at  its 
office  in  New  York  city,  or  to  other  agents,  if 
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anv,    who    shall    have    countersigned    this 
policy." 

1.  The  Fidelity  Company  contends  that  this 
provision  requires  notice  to  be  given  whenever 
any  accident  occurs,  and  also  that  another  no- 
tice must  be  given  whenever  any  claim  on  ac- 
count of  an  accident  is  made.  Opposed  to 
this  contention,  it  is  asserted  that  notice  is  not 
required  by  the  terms  of  such  provision  until 
there  has  lleen  both  an  accident  and  a  claim  by 
reason  thereof.  We  are  of  the  opinion  that 
the  latter  construction  is  the  correct  one.  Nel* 
son  never  made  any  claim  against  the  Anoka 
Lumber  Company  for  damages  prior  to  the 
18th  day  of  September,  1898;  and,  upon  such 
claim  being  made,  the  company  Immediately 
notified  the  insurance  company  of  the  accident 
and  Nelson's  claim.  No  question  is  raised  as 
to  the  sufficiency  of  tbe  written  statement  or 
proof  of  loss.  If  the  injured  party,  Nelson^ 
never  made  any  claim  against  the  Anoka  Lum- 
ber Company  on  account  of  his  injuries,  it 
would  be  an  idle  ceremony  for  the  company 
to  give  notice  of  the  accident  to  the  insurance 
company.  It  only  concerned  the  company 
when  it  was  notified  by  Nelson  that  he  claimed 
damages  against  it  on  account  of  the  injuries 
he  had  received.  When  it  learned  of  the 
threatened  liability,  then  it  notified  the  respon- 
sible party  in  accordance  with  the  terms  of  ita 
policy,  and  that  was  all  the  notice  required 
under  the  provisions  of  its  contract  We  have 
no  doubt  as  to  tbe  correctness  of  the  construc- 
tion we  have  placed  upon  the  provision  of  the 
policy  we  have  quoted;  but,  if  there  were  any 
doubt  as  to  the  meaning  of  the  clause,  then 
such  doubt  must  be  solved  in  favor  of  the  in- 
sured. Chandler  v.  8t.  Pn  ul  F.  db  M.  Int.  Oo.  21 
Minn.  85,  18  Am.  Rep.  886;  SymandM'w.  N<nih- 
tMtem  Mut.  L.  ln$,  Co,  28  Minn.  491.  Thi» 
language  used  in  the  insurance  poHcv  is  that  of 
the  company  in  the  instrument  which  it  makefr 
and  issues;  and  where  it  expresses  itself  in  terms 
of  its  own  creation,  and  if  it  needs  any  interpre- 
tation or  construction,  it  certainly  cannot  com- 
plain if  the  meaning  is  resolved  against  it. 
The  cases  are  numerous  which  sustain  this  po- 
sition. In  tbe  case  of  Anderton  y.  FiUgerald, 
4  H.  L  Cas.  484,  610,  it  is  said:  *'  A  policy 
ought  to  be  so  framed  that  he  who  runs  can 
read.  It  ought  to  be  framed  with  such  deliber- 
ate care  that  no  form  of  expression  by  which,  on 
the  one  hand,  the  party  assured  can  be  caught,, 
or  by  which,  on  the  other,  the  company  can 
be  cheated,  shall  be  found  upon  the  face  of  it.'^ 
We  are  not  unmindful  of  the  force  of  the  ap- 
pellant's contention  that  it  would  be  of  great 
benefit  to  have  immediate  notice  of  any  acci- 
dent, as  well  as  of  any  claim,  for  the  purpose 
of  getting  at  the  truth  of  tbe  alleged  accident^ 
of  finding  witnesses  who  know  tbe  facts,  and 
making  preparation  for  the  defense  of  any  an- 
ticipated claim  for  damages.  Other  reasons 
might  be  readily  suggested,  but  the  insurance 
company  must  abide  by  its  own  terms,  which 
it  has  deliberately  expressed,  and  by  the  whole 
contract  of  which  these  terms  are  a  part.  Upon 
the  other  hand,  it  may  be  said  that  it  might 
frequently  be  dltficult  for  tbe  employer  to  pve 
immediate  notice.  Take,  for  instance,  our 
lumbermen,  where  the  employees  are  in  the 
pine  woods,  a  long  distance  from  the  employ- 
er's place  of  business  or  residence,  and  where 
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it  would,  perhaps,  on  account  of  deep  snows 
or  want  of  rapid  communication  in  traveliog 
or  by  telejE^ph,  be  an  impossibility  to  know 
of  the  accident  for  a  long  tfane,  perhaps  weeks 
or  months  after  its  occurrence.  Under  such  a 
condition  of  things,  a  policy  requiring  imme- 
diate notice  of  the  accident  to  the  employee  to 
be  gi^en  to  the  insurance  company  by  the  em- 
ployer would  render  the  policy  entirely  use- 
less. We  might  very  well  say  that  the  pro- 
vision under  consideration  does  not  need  either 
construction  or  interpretation,  but  that  the 
usual  and  ordinary  meaning  of  it  from  a  gram- 
matical point  of  view  is  that  which  we  have 
indicated  and  decided. 

2.  The  next  Question  for  our  consideration 
is  whether  the  defendant's  policy  is  a  contract 
of  indemnity.  The  defendant  claims  that  it  is 
not  liable,  because  the  Nelson  Judgment  has 
not  been  paid  by  the  plaintiff,  if  it  be  simply 
a  contract  of  indemnity,  then,  under  the  de- 
cision of  this  court  in  WeUery.  Eames^  15 
Minn.  461  (GiL  876),  2  Am.  Hep.  150.  the  pay- 
ment of  the  judgment  is  a  condition  precedent 
to  the  riffht  of  tne  plaintiff's  recovery.  With 
the  rule  laid  down  in  that  case  we  need  not  in- 
terfere in  what  we  say  here,  because  in  this 
case  we  must  look  to  the  various  terms  and 
scope  of  the  whole  policy,  and  thus  determine 
the  intent  and  meaning  of  the  parties,  as  evi- 
denced by  such  contract  of  insurance.  A  brief 
abstract  of  the  policy  shows:  (1)  An  insurance 
against  all  liabilities  on  account  of  fatal  or 
nonfatal  injuries  suffered  by  an  employee.  ^) 
The  company  may  take  upon  itself  the  settle- 
ment of  any  loss,  and,  if  any  legal  proceedings 
are  taken  against  the  assured  to  enforce  a 
claim  for  indemnity  for  injuries,  the  company 
shall,  at  its  own  cost  and  expense,  have  the 
absolute  conduct  and  control  of  defending  the 
same  throughout  in  the  name  and  on  behalf  of 
the  assured,  and  the  assured  shall  render  to  the 
company  all  possible  aid  in  securing  informa- 
tion and  evidence  in  effecting  settlements.  (8) 
The  assured  shall  not,  except  at  his  own  cost, 
settle  any  claim  or  incur  any  expense  without 
the  consent  of  the  company  previously  given, 
in  writing,  except  that  he  may  provide  such 
immediate  surgical  relief  as  may  be  imperative. 
(4)  No  action  shall  lie  against  the  company 
after  the  expiration  of  the  period  within  which 
an  action  for  damages  on  account  of  the  given 
injuries  or  death  might  be  brought  by  such 
claimant  or  his  representatives  against  the  as- 
sured, unless,  at  the  expiration  of  said  period, 
there  is  a  suit,  arising  out  of  such  accident, 
pending  against  the  assured,  in  which  case  an 
action  may  be  brought  in  respect  to  the  claim 
involved  in  such  action  against  the  company 
by  the  assured  within  thirty  days  after  judg- 
ment is  rendered  in  such  suit,  and  not  later. 
Thus  we  see,  from  the  very  terms  of  the  in- 
strument itself,  that  it  is  not  merely  an  agree- 
ment to  indemnify  the  plaintiff  against  any 
act  of  the  employee,  but  that  in  case  of  an  ac- 
cident of  such  a  character  as  to  injure  hira, 
whereby  a  cause  of  action  arises  a^^ainst  the 
assured,  the  insurer  or  company  will  assume 
the  liability.  The  company  takes  upon  itself 
the  settlement  of  loss  and  the  control  of  all  le- 
gal proceedings,  and  the  assured  is  forbidden 
to  settle  any  claim  or  incur  any  expense  with- 
out its  consent  in  writing.    At  the  expiration 
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of  the  time  when  a  suit  can  be  brought  by  the 
employee  against  the  employer  arising  out  of 
such  accident,  an  action  may  be  brought  in 
regard    to  such  claim  against  the  companr 
within  thirty  davs  after  Judgment  is  rendered 
in  such  suit.    If  the  plaint^  is  forbidden  to 
settle  a  claim  for  an  accident  of  this  kind,  we 
fail  to  see  how  it  is  imperative  upon  him  to 
pay  a  Judgment  rendered  against  him  upon 
such  a  claim,  as  a  condition  precedent  to  bis 
right  of  recovei^.    The  insurance  company, 
by  the  terms  of  its  own  policy,  has  taken  into 
its  own  hands  the  whole  machineiy  for  settling 
such  claim,  and  will  not  allow  the  employeno 
do  it.    When  the  injured  employee  notified 
the  plaintiff  of  his  claim,  it  at  once  notified  the 
insurance  company  thereof,  and  also  of  the 
commencement  of  the  suit  against  it  by  Nel- 
son, the  injured  employee,  and  demanded  that 
the  defendant  defend  the  same.    It  did  not  do 
so,  and  the  burden  and  expense  of  so  doing 
fell  upon  the  plaintiff.    In  that  action,  which 
went  to  judgment  after  trial  and  a  verdict 
of  $2,285.03.  it  does  not  appear  that  there  was 
any  fraudulent  collusion  between  the  employer 
and  employee.    If  the  defendant  challenges 
the  amount  of  the  verdict  as  excessiTe,  it  can 
properly  be  said  that  its  own  negligence  or 
obstinacy  in  not  defending  may  in  some  meas- 
ure account  for  it.     At  least,  it  did  not  do  what 
it  agreed  to,  and  in  this  respect  it  is  bound  by 
the  judgment  so  rendered,  which  is  a  substan- 
tial liability  against  the  plaintiff  in  favor  of 
Nelson,  the  employee. 

8.  We  will  now  consider  the  question  of  the 
claim  and  rights  of  the  intervener.  Nelson. 
His  claim  is  hostile  to  that  of  the  assignee,  and 
the  defendant  denies  any  liability  to  either. 
When  the  Anoka  Lumber  Ck)mpany  made  its 
assignment,  no  suit  had  been  commenced 
against  it,  and  judgment  was  not  recovered 
therein  until  the  ensuing  July.  Therefore,  if 
the  intervener's  rights  are  superior  to  those  of 
the  assignee,  it  is  because  the  rights  and  inter- 
est which  the  Anoka  Lumber  Uompany  had 
in  the  insurance  policy  did  not,  under  its  as- 
signment, pass  to  the  assignee,  Albert  C.  Cobb; 
and  if  the  intervener.  Nelson,  is  entitled  to  the 
benefits  of  this  insurance  policy,  it  is  by  virtue 
of  bis  garnishment,  and  not  by  virtue  of  any 
privity  of  contract  growing  out  of  the  insur- 
ance policy  so  executed  between  the  Anoka 
Lumber  Companjr  and  the  insurance  company. 
We  are  of  the  opinion  that  the  rights  and  rem- 
edies of  the  Anoka  Lumber  Company  growing 
out  of  the  insurance  policy  did  not  pass  to  the 
assignee  by  virtue  of  the  assignment.  "The 
assignment  is  for  the  benefit  of  creditors  hav- 
ing existing  debts  against  the  assignor  at  the 
time  of  the  assignment."  Wilder  v.  Peabodif, 
87  Minn.  248.  This  was  not  an  existing  debt 
against  the  insurance  company  at  the  time  of 
the  assignment  Nelson's  merely  making  a 
claim  against  the  lumber  company  did  not 
create  a  debt  which  could  properly  be  said 
to  then  exist;  and  whether  the  lumber  com- 
pany would  ever  have  a  substantial  claim 
against  the  insurance  company  depended  upon 
two  contingencies,  one  of  which  was  the  recov- 
ery of  a  judgment  aerainst  it  by  Nelson  for  an 
unliquidated  personal  in  jury  claim  in  a  suit  for 
damages  therefor,  and  the  other  that  the  in- 
surance company  had  a  right,  under  the  con- 
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tract  policy  of  insuraiice.  which  it  might  ex- 
erdse,  to  take  upon  itself  the  settlemeDt  of  any 
loBs;  and,  if  legal  proceedings  were  taken  by 
Kelson  against  the  lumber  company  to  recover 
damages  for  injuries,  then  the  insurance  com* 
pany  bad  the  right  to  have  the  absolute  con- 
duct and  controTof  the  defense  throughout  the 
entire  proceedings  in  the  name  and  on  behalf 
of  the  Anoka  Lumber  Company;  and  it  was 
forbidden  to  settle  any  claim  or  incur  any  ex- 
pense without  consent  of  the  insurance  com- 
pany. Until  the  Judgment  in  favor  of  Nelson 
against  the  Anoka  Lumber  Company  was  ren- 
dered, some  nine  months  after  the  assignment, 
or  whether  It  was  liable  at  all,  the  amount  of 
the  liability  of  the  Anoka  Lumber  Companv 
in  favor  of  Nelson  was  entirely  unknown;  and, 
if  known,  the  insurance  company  bad  the 
right  to  aasume  and  settle  or  pay  it,  not  to  the 
Anoka  Lumber  Company,  but  to  Nelson,  at 
least  up  to  the  time  when  Nelson  commenced 
bis  action  against  the  Anoka  Lumber  Com- 
pany, on  the  20th  day  of  December,  1898, 
more  than  two  months  after  the  date  of  the  as- 
signment. This  claim  might  never  have  be- 
come an  existing  debt  in  behalf  of  the  Anoka 
Lumber  Company,  and  until  then  it  was  too 
indefinite  and  uncertain  to  come  within  the 


pzovidons  of  the  insolvency  law,  empowering 
an  insolvent  to  make  an  assignment  of  all  m 
his  unexempt  property.  It  was  not  entered  in 
the  schedule  of  assigned  assets,  and  for  the 
verv  good  reason  that  a  claim  resting  upon 
such  contingencies  would  be  of  no  avail,  and 
only  a  source  of  embarrassment  in  settling  the 
insolvent's  estate  as  provided  by  law.  We  do 
not  hold  that  certain  rights  of  action  may 
not  be  assigned,  such  as  those  for  recovering 
real  or  personal  property,  and  for  the  recovery 
of  damages,  where  they  have  been  withheld, 
or  the  value  thereof  diminished,  where  the 
cause  of  action  existed  at  the  time  of  the  as- 
signment; but  we  do  not  think  that  a  claim 
or  cause  of  action  of  this  kind  comes  within 
the  letter  or  spirit  of  the  law.  It  is  therefore 
held  that  the  Fidelity  &  Casualty  Company  of 
New  York  is  liable,  under  its  policy,  for  the 
amount  of  the  Judgment  recovered  by  Nelson, 
against  the  Anoka  Lumber  Company,  via., 
|3,2a'S.03.  with  lawful  interest  thereon,  and 
that  the  same  is  subject  to  the  garnishment  of 
the  intervener,  Clans  Edward  Nelson. 

The  order  of  the  Trial  Court  denying  the  eo- 
plaintiff  $  and  the  dtfendanfe  motion  for  a 
new  trtalie  e^fflrmed. 
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and  Other  Stockholders, 
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1.  Tho  aJBairs  of  an  inaolTeiit  bolldiiig^ 
ajid  loan  a— oeJation  are  to  be  settled 

In  North  Garollna  by  otaararin^  borrowing  mem- 
bers 6  per  cent  interest  on  the  amounts  they 
t  received,  with  a  credit  for  all  they  have  paid  into 
the  concern,  whether  it  was  called  **flnea,**  **pen- 
alties,"  **  weekly  dues**  or  by  any  other  name, 
while  nonborrowlnir  members  are  entitled  to  in- 
terest at  the  same  rate  upon  the  amounts  due 
them. 

8.  A  reeetver  of  a  IwiUdinnf  and  lean  ae- 
■ociatioa  eaanot  foreeloee  under  the 
power  of  sale  contained  in  mortffages  held  by  the 
asKMdatlon. 

8*  Instmetions  to  reeeiweni  which  seem 
material.  If  not  necessary  to  their  work,  may  t>e 
given  by  an  appellate  court  in  reviewing  instruc- 
tions given  by  a  lower  court. 

4«    Reeeivem  will  not  be  instmeted  as  to 

the  distribution  of  funds  until  they  haye  them 
in  court. 

(December  SO.  18D6.) 

APPEAL  by  the  receivers  and  nonborrow- 
ing  members  of  the  Carolina  Interstate 

NoTC^For  the  rights  of  a  member  of  an  insol- 
vent building  and  loan  association,  see  note  to 
Southern  BIdg.  ft  L,  Asso.  v.  Annlston  Loan  ft  T. 
C9oL(A]a.)29L.R.A.iaO. 
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Building  A  Loan  Association,  from  an  order 
of  the  Superior  Court  for  New  Hanover 
County  in  favor  of  borrowing  members  upon 
a  petition.by  receivers  of  the  association  for  in- 
struction as  to  the  proper  method  of  settling  its 
affairs.    Modified, 

The  facts  sufficiently  appear  in  the  opinion. 

Mesere,  £•  S.  Martin  and  Rieand  As 
Weill*  for  appellants: 

This  court  should  prescribe  such  a  rule  for 
the  settlement  of  the  affairs  of  this  corpora- 
tion as  will  do  equity  and  Justice  between  its 
several  stockholders. 

Davie  v.  Induetrial  Mfg,  Co,  114  N.  C.  827, 
28  L.  R.  A.  822. 

Insolvency  occurring  in  such  an  association, 
even  the  constitution  and  by-laws  of  the  asso- 
ciation itself  are  not  to  be  regarded. 

Endlich,  BIdg.  Asso.  2d  ea.  p.  506:  Towle^. 
American  BIdg,  L.  db  L  8oc.  61  Fed.  Rep. 
446. 

There  is  an  implied  agreement  that  all  bur- 
dens must  be  equally  borne  and  all  profits 
equally  shared. 

Endlich.  BIdg.  Asso.  505.  606. 

The  true  rule  of  settlement  is:  The  borrow- 
ing^ member  must  pay  what  he  actually  re- 
ceived, with  legal  interest  thereon,  but  is  not 
to  be  allowed  to  deduct  all  that  he  has  paid  in. 

Endlich,  BIdg.  Asso.  580. 

The  value  of  his  stock,  after  deducting  all 
losses  and  expenses  must  be  approximated, 
and  that  value,  so  ascertained,  be  allowed  aa 
an  offset  on  his  mortgage  debt,  and  the  bal- 
ance of  said  debt  paid. 

Endlich,  BIdg.  Asso.  581:  City  Loan  A 
BIdg,  Aeeo,  r.  Goodrich,  48  Ga.  445;  Goodrich 
T.  Ci^  Loan  dh  Bidg.  Aeeo.  54  Ga.  98. 


mi 


North  Carolina  Supbbmb  Ck>URT. 


Dkl, 


Me&in.  W.  R.  Allen  and  Jacob  BattUt 

for  appellees: 

The  rule  adopted  in  the  oourt  below  is  that 
the  borrowing  member  be  charged  with  all  he 
has  received  and  6  per  cent  interest  thereon  for 
the  average  time,  and  that  he  be  credited  with 
all  he  has  paid  to  the  association,  from  all 
sources,  and  0  per  cent  interest  thereon  for  the 
average  time. 

This  Is  the  rule  established  by  the  supreme 
court  for  settlement  between  the  borrowing 
member  and  the  association. 

Batolnndv.  Old  Dominion  Eldg.  d  L,  Aiso, 
116  N.  G.  826;  Meronty  v.  AUanta  Bldg.  db  L. 
Ano.  116  N.  G.  883. 

If  the  insolvency  of  the  association  consists 
in  its  inability  to  meet  the  demands  of  its  own 
members,  and  if  these  demands  existed  prior 
to  the  appointment  of  a  receiver,  it  is  difficult 
to  see  how  the  appointment  of  a  receiver  can 
change  the  rule  of  settlement. 

A  receiver's  general  duty  may  be  said  to 
be  to  take  pcNSsession  of  the  state  in  the  room 
and  place  of  the  owner  thereof. 

Bispham,  £q.  §  580. 

The  appointment  does  not  affect  the  title, 
the  property,  or  rights  of  any  who  have  an 
interest  therein. 

Ex  parte  Dunn,  8  S.  G.  N.  S.  207;  EUi$  v. 
Boston,  H.  dbE.  R.  Co.  107  Mass.  1:  Union 
Bank  v.  Kansas  City  Bank,  186  U.  8.  228,  84 
L.  ed.  S41. 

If  the  right  existed  prior  to  the  appointment 
of  the  receiver  to  set  off  against  the  debt  to 
the  association  all  that  the  borrowing  nicmt)er 
has  paid  in,  and  if  the  appointment  of  the  re- 
ceiver does  not  change  the  title  to  the  property, 
the  right  exists  to<Lay. 

Kneelandy,  American  lAHxn  d  T,  Co.  186  U. 
6.  »9,  84  L.  ed.  879;  Endiich,  Bidg.  Asso.  2d 
od.  518,  note  2,  and  cases  there  cit^. 

Furehea*  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  is  what  is  called  a  ^build- 
ing and  loan  association,"  organized  as  a  cor- 
S oration  under  the  laws  of  North  Gurolina. 
defendant  becoming  insolvent,  the  plaintiffs 
brought  an  action  in  the  superior  court  of 
New  Hanover  county  to  close  out  and  wind  up 
the  concern.  The  petitioners,  Iredell  Meares 
and  P.  B.  Manning,  were  appointed  receiv- 
ers, and  filed  their  petition,  and  asked  in- 
structions from  the  court,  in  which  they  say : 
•*  Your  receivers  respectfully  I'eport  to  the 
court  that,  in  the  attempt  to  collect  the  debts 
due  to  the  defendant  association  by  its  mem- 
bers, they  are  met  with  the  difficulty  of  how 
to  adjust  the  balances  that  may  be  due  the 
association,  between  the  amount  of  the  debt 
and  the  amount  which  may  have  been  paid 
in  by  the  borrowing  members  on  their  Shares 
of  stock.  The  complication  arises  from  the 
fact  that  the  borrowers,  who  are  indebted 
to  the  association,  are  likewise  stockholders 
therein,  and,  as  stockholders,  liable  for  their 
pro  rata  share  of  whatever  losses  may  have 
neen  incurred  in  the  failure  of  the  association. 
If  the  relationship  between  the  borrower  and 
the  association  was  simply  that  of  debtor  and 
creditor,  the  balance  could  l)e  easily  ascer- 
tained. The  association,  however,  under  its 
plan,  loaned  money  only   to  its  members; 
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and  these  members  made  monthly  paymeots 
on  their  stock,  which,  when  amounting,  with 
accruing  profits,  to  the  par  value  of  their 
stock,  were  expected  to  be  applied  to  the 
extinguishment  of  their  loan,  the  stock  being 
then  canceled.  The  f  ai  lure  of  the  aaaociation, 
however,  eliminates  the  possibility  of  ma- 
turing the  stock,  and  necessitates  an  equita- 
ble adjustment  between  its  members  for  the 
collection  and  distribution  of  the  assets.* 
Upon  the  hearing.  Judge  Graham  made  the 
following  order : 

^This  action  comin|(  on  to  be  heard  before 
his  honor,  A.  W.  Graham,  judge  presiding 
in  the  sixth  judicial  district,  at  chambers  at 
Glinton,  North  Garolina,  on  the  11th  day  of 
October,  1895,  by  consent  of  all  parties  there- 
to, upon  the  petition  of  Iredell  Meares  and 
P.  B.  Manning,  receivers  of  the  defendant, 
the  Garolina  Interstate  Building  ife  Loan  As- 
sociation, praying  the  court  for  direction 
and  instruction  as  to  the  winding  up  and 
settlement  of  the  affairs  of  said  corporation 
with  and  among  the  members  and  sharehold- 
ers thereof,  and  the  same  being  argued  by 
counsel  for  said  receivers  and  borrowing 
members  of  said  defendant  corporation,  re- 
spectively, and  considered  by  the  court,  the 
court  rejects  all  of  the  plans  of  settlement 
suggested  in  the  petition  of  said  recetvers. 
and  now  orders,  adjudges,  and  decrees,  and 
the  said  receivers  are  hereby  advised  and 
directed  to  wind  up,  adjust,  and  settle  the 
affairs  of  said  corporation  defendant,  and 
distribute  the  assets  thereof  among  the  re- 
spective members  or  shareholders  of  said  cor- 
poration upon  the  principles  and  in  the  man- 
ner following,  that  is  to  say :  In  the  settle- 
ment with  members  of  said  corporation  who 
have  borrowed  money  therefrom,  and  secured 
the  said  loan  either  by  a  pledge  of  stock, 
or  by  pledge  of  stock  and  mortgage  on  prop- 
erty, and  who  are  now  indebted  to  said  as- 
sociation, the  said  receivers  shall  charge  the 
said  borrowing  member  with  the  amount  of 
money  loaned  to  him  by  said  association, 
charging  interest  thereon  from  the  date  of 
said  loan  to  the  24th  day  of  July,  18A5.  at 
the  rate  of  6  per  cent  per  annum.  And  said 
member  shall  be  credited  with  all  sums  of 
money  paid  in  by  him,  whether  paid  as  dues, 
fines,  premiums,  or  in  any  other  manner, 
and  also  with  interest  on  all  of  said  pay- 
ments from  the  respective  dates  thereof  until 
the  said  24th  day  of  July,  1896,  and  the  sum 
so  ascertained  shall  be  deducted  from  the 
amount  of  the  loan  to  said  member  by  the 
association ,  and  the  balance  remaining  shall 
be  the  debt  due  and  owing  by  said  member 
to  the  said  association,  and  shall  bear  Inter- 
est from  the  said  24th  day  of  July,  1895, 
until  paid,  at  the  rate  of  6  per  cent  per  an- 
num, and  be  secured  by  the  mortgasre  exe- 
cuted by  said  member  to  the  association  se- 
curing the  original  loan.  And  upon  the 
payment  of  said  balance  so  ascertained,  with 
all  interest  thereon,  the  mortgage  given  as 
aforesaid  shall  be  released  and  discharged  by 
said  receivers  accordins:  to  law.  That  the 
said  receivers  shall  ascertain  as  aforesaid 
the  amount  due  by  each  and  every  member 
or  shareholder  of  said  association,  and  ahall 
notify  him  in  writing  of  the  same,  and  de- 
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tnand  paTment  thereof:  and,  if  the  said 
4imouDt  due  by  aach  member  shall  uot  be 
paid  within  thirty  days  after  aerrice  of  said 
notice,  the  said  receivers  shall,  in  their  dis- 
<cretlon,  proceed,  either  under  the  power  of 
cale  contained  in  said  mortgage,  or  by  pro- 
ceedings in  the  proper  court  having  juris- 
diction, to  foreclose  said  mortgage,  and  sell 
the  property  conveyed  thereby  upon  such 
terms  as  to  said  receivers  shall  seem  best, 
or  said  court  may  prescribe.  And  in  those 
<:ase8  where  only  a  pledge  of  stock  was  made 
-as  security  for  the  loan,  upon  such  default 
the  said  receivers  shall,  in  their  discretion, 
bring  suit  against  said  member  personally 
to  recover  the  balances  due  said  association 
by  him.  Uoon  the  ascertainment  in  the  man- 
ner aforesaia  of  the  balance  due  by  the  bor- 
rowing members  to  the  association,  and  the 
payment  thereof,  such  borrowing  member 
«haU  cease  to  be  a  member  of  said  associa- 
tion, and  shall  be  discharged  from  all  fur- 
ther liability  to  said  association,  either  as 
'debtor  or  stockholder,  and  shall  have  no  right 
to  participate  in  the  distribution  of  the  as- 
sets of  said  association,  but  his  stock  shall 
be  deemed  canceled  and  surrendered.  All 
«ums  of  money  collected  from  borrowing 
tnembers  as  hereinbefore  directed  shall  be 
iield  by  said  receivers,  and  applied  by  them, 
with  all  other  assets  of  saia  association— 
First,  to  the  payment  of  cost,  charges,  and 
expenses  of  executing  the  trust  of  said  re- 
ceivership :  secondly,  to  the  payment  of  the 
ered iters  of  said  association  in  mil ;  and  the 
vesidue  thereof  shall  be  distributed  equally 
and  ratably  among  the  nonborrowing  mem- 
tiers  of  the  association  in  proportion  to  the 
amounts  paid  in  by  them,  respectively,  upon 
the  shares  of  stock  held  by  them,  Including 
the  interest  upon  said  several  payments  from 
the  average  date  thereof  until  the  said  24th 
day  of  July,  1895.  And  the  court  doth  re- 
tain this  cause  for  further  direction." 

To  the  order  of  Judge  Graham  the  receiv- 
ers and  nonborrowing  stockholders  excepted 
and  appealed. 

This  IS  a  new  question  to  us.  But  it  seems 
to  us  that  the  parties  have  applied  too  much 
•refinement  to  their  theories  of  settlement, 
*when  one  more  simple,  based  on  plain  busi- 
ness methods,  would  be  better.  The  receiv- 
ers say  in  their  application  for  instructions 
that  the  whole  trouble  grows  out  of  the  fact 
that  all  the  parties  Interested  are  both  stock- 
holders and  debtors  to  the  concern ;  that,  if 
the  debtors  were  not  stockholders,  there 
would  be  no  trouble  in  adjusting  the  mat- 
ter. This  being  so,  it  seems  to  us  to  be  of 
easy  solution,  by  first  consider! ncf  every  one 
Slaving  stock  in  the  concern,  whether  as  cred- 
itor or  debtor,  as  a  corporator.  Endlich, 
Bldg.  Asso.  S  627.  Then  consider  each 
member  indebted  to  the  concern  as  a  debtor, 
and  you  have  the  condition  of  things  that  the 
Tecefvers  say,  if  they  existed,  there  would  be 
ino  trouble  in  adjusting  the  whole  matter. 
It  seems  to  us  that  there  can  be  no  trouble  in 
the  mind,  separating  the  parties  interested 
tipon  the  line  we  have  indicated.  And,  if 
this  is  so,  it  would  steem  that  the  greatest 
trouble  in  the  way  of  a  settlement  has  been 
removed. 
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fiut  there  are  other  matters  to  be  con- 
sidered. On  the  24th  of  July  the  first  re- 
ceiver was  appointed,  and  the  corporation 
ceased  at  that  time.  Id.  §  628.  This  date 
is  when  the  receivers*  work  commenced,  and 
will  be  the  dividing  line  between  the  work 
of  the  corporation  and  that  of  the  receivers. 
£very  one  who  held  stock  in  the  concern  on 
that  day,  whether  as  a  borrowing  or  nonbor- 
rowin.fi:  member,  is  a  corporator,  and  must  so 
remain  until  the  concern  is  closed  out,  and 
will  be  subject  to  the  burdens  and  entitled 
to  the  l)eneots  according  to  his  amount  of 
stock.  Ibid,  The  capital  of  the  concern  will 
be  the  shares  of  stock  it  has  issued,  and  which 
have  not  been  redeemed ;  when  redeemed  io 
part,  then  only  as  to  that  part  unredeemed* 
and  any  other  available  assets  it  may  have. 
Its  assets  will  be  what  money  and  effects  it 
had  on  hand  on  the  24th  of  July,  1896,  in- 
cluding, of  course,  what  debts  were  then  ow- 
ing to  the  corporation.  In  making  collec- 
tions of  the  borrowing  members,  they  should 
only  be  charged  with  the  amounts  they  had 
received.  Id.  §§  527,  528.  And  under  our 
statutes  as  construed  in  Bateland  v.  Old  Do- 
minion  Bldg.  d  L.  Amm,  115  N.  C.  825,  116 
N.  G.  877 ;  Meroney  v.  Atlanta  Bldg.  A  L. 
Aatto.  110  N.  C.  882,— these  borrowing  mem- 
bers can  only  be  charged  6  per  cent  interest 
on  the  amounts  they  receivea,  from  the  time 
they  received  them,  and  are  entitled  to  cred- 
its on  the  amount  for  all  they  have  paid  into 
the  concern  since  they  borrowed  the  money, 
whether  it  was  called  ^fines,**  ''penalties,'* 
**  weekly  dues,"  or  by  any  other  name.  The 
nonborrowing  memliers  will  be  entitled  to 
have  interest  computed  on  the  amounts  due 
them  at  the  rate  of  6  per  cent.  The  receivers 
should  be  fully  empowered,  by  order  of  court, 
to  proceed  to  collect  in  the  funds  of  the  con- 
cern, and  to  do  any  other  necessary  act  for  the 
l>enefit  of  the  concern  ;  to  employ  attorneys, 
if  necessary,  whose  pay  must  be  fixed  by  the 
court.  The  appointment  of  the  receivers  of 
this  insolvent  corporation  caused  the  debts 
and  mortgages  due  the  concern  to  mature, 
and  they  may  be  collected  at  once.  Endlich, 
Bldg.  Asso.  g  528.  This  rule  only  applies 
to  insolvent  building  and  loan  associations, 
so  far  as  we  have  been  able  to  see.  But  we 
know  of  no  law  that  will  authorize  the  re- 
ceivers to  foreclose  under  the  power  of  sale 
contained  in  the  mortgages,  as  we  see  they 
were  made  to  the  corporation,  and  the  corpo- 
ration alone  is  empowered  to  foreclose  by 
sale. 

At  first  we  entertained  some  doubt  as  to 
whether  we  should  review  the  judgment  of 
the  court  below  and  give  instructions  to  the 
receivers.  But  as  it  seemed  material,  if  not 
necessary  to  their  work,  we  have  gone  as  far 
as  we  thought  we  were  authorized  in  doing. 
Beach,  Receivers,  g  ^^-  But  we  must  de- 
cline to  give  any  instruction  as  to  the  dis- 
tribution of  the  funds  until  the  receivers  have 
them  in  court.  This  we  think  is  the  well 
settled  rule  of  equity. 

Therefore  the  order  appealed  from  will  b§ 
modified  and  reformed  in  accordance  with  this 
opinion. 
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A  majror  Is  notsubjeet  to  a  eMl  aetton 
for  damage*  iK»«ni«ft  nf  an  erroneous  order 
made  through  malioe,  for  the  imprisonment  of  a 
perBon  for  contempt,  if  it  was  an  order  made  in 
oourt  and  within  his  power  to  make. 

(Oeoember  17, 180S.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Superior  Court  for  New  Hanover 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  false  imprison- 
ment.   Affirmed. 

The  facts  are  stated  in  the  opinion, 
t*  Mr,  Thomas  W.  Stranfi^et  for  appellant: 

If  the  court  ordering  said  arrest  or  making 
taid  commitment  is  one  of  limited  jurisdiction, 
the  rule  is  the  judge  is  liable  in  a  private  ac- 
tion for  such  judicial  act,  whether  it  be  in  ex- 
cess of,  or  outside  of,  his  jurisdiction ;  and  such 
jurisdiction  is  not  presumed,  but  must  be 
proved. 

7  Am.  A  Eng.  Enc.  Law,  p.  669,  notes  1,  2. 

False  imprisonment  is  the  unlawful  restrain- 
ing of  a  person  contrary  to  bis  will,  either  with 
or  without  process  of  law. 

7  Am.  &  Eng.  Enc.  Law,  p.  669;  Bigelow, 
Torts,  student*8  ed.  pt.  2,  chap.  7,  §3,  pt.  144. 

There  was  no  law  in  existence  prohibiting 
any  one,  except  a  health  officer,  from  burying 
night  soil,  at  the  time  of  plaintiff's  arrest. 
Therefore  a  warrant  was  issued  and  the  plain- 
tiff arrested  thereon,  detained,  and  restrained 
of  his  liberty  without  any  authority  whatso- 
ever, for  the  warrant  was  void,  and  the  de- 
fendant bad  exceeded  his  authority  and  his  ju- 
risdiction. 

State  V.  Weedjil  N.  H.  262. 58  Am.  Dec.  188; 
7  Am.  &Eng.  Enc.  Law,  p.  678,  note  1. 

Defendantiscertainly  a  magistrate  of  limited 

Jurisdiction,  and  if  such  a  magistrate  exceeds 
lis  jurisdiciion  and  imprisons  another,  be  ia 
guilty  of  false  imprisonment. 

7  Am.  &  Eng.  Enc.  Law,  p.  669,  note  2, 
p.  678. 

Contemot  committed  in  the  presence  of  the 
court,  as  alleged  in  this  case,  may  be  punished 
summarily;  but  to  justify  such  a  punishment 
and  make  it  lawful,  the  court  must  cause  the 
particulars  of  the  offense  to  be  specified  on  the 
record,  and  a  copy  of  the  same  to  be  attached 
10  every  committal,  attachment,  or  piocess, 
etc. 

Code,  vol.  1,  §  660;  State  v.  Moit,  4  Jones, 
L.  451;  Be  Beaton,  105  N.  C.  59. 

liesfre.  Ricaud  &  Weill  and  W.  R. 
Alleotfor  defendant: 

When  a  justice  is  acting  in  a  judicial  capac- 
ity within  the  sphere  of  his  jurisdiction,  no 
action  will  lie  for  any  judgment,  however  erro- 
neous or  malicious. 

Furr  V.  Mose,  7  Jones,  L.  626;  Bradley  v. 

NOTB.— For  IJabUlty  of  Judicial  officer  for  acts  of 
a  Judicial  nature,  eee  Austin  v.  Yrooman  (N.  Y.)  U 
L.  R.  A.  1S8,  and  noiU;  Williamson  v.  Laoey  (Me.)  S5 
L.  R.  A.  600;  Thompson  y.  JaokBon  (Iowa)  27  L.  B. 
A«  82.  and  note. 

80  L.  a  A. 


FUher,  80  U.  S.  18  Wall.  885,  20  L.  cd.  646; 
Pratt  V.  Gardner,  2  Gush.  68, 48  Am.  Dec  652; 
Cooke  V.  Bange,  81  Fed.  Kep.  640. 

Fureh^Sf  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  false  imprisonment. 

At  the  time  of  the  act  complained  of,  the 
defendant  was  mavor  of  the  city  of  WilmiDg- 
ton,  and  plaint  ill  was  under  arrest,  upon  a 
warrant  issued  by  defendant,  upon  a  cbarge- 
of  ^ bury inff  night  soil"  within  the  limits  of 
the  city.  The  gravamen,  the  act  complained 
of,  is  an  order  for  contempt  of  court,  made 
by  defendant,  under  which  plaintiff  was  im- 
prisoned in  the  common  jail  of  New  Hanover 
county  for  a  number  of  days.  Sufficient  ap- 
pears in  the  history  of  this  case,  as  contained 
in  the  record,  to  satisfy  us  that  defendant 
acted  badly  on  the  occasion  of  making  thia 
order,  and  that  he  was  lacking  in  that  respect 
for  the  position  be  occupied  that  is  usually 
found  in  those  occupying  such  positions,  ana 
as  should  have  governed  bis  conduct  on  that 
occasion,  and  it  seems  to  us  that  the  teatimooy 
of  De  Rosset  and  others  stronglv  tended  te 
establish  plaintiff's  contention  tbat  defend- 
ant's court  was  not  In  session  when  thi8<»der 
was  made;  tbat  it  was  made  hastily,  and  in 
bad  temper:  that  defendant  resumed  the 
chair,  and  look  control  of  plaintiff's  case; 
tbat  he  had  just  before  made  an  order  to 
remove,  for  the  purpose  of  carrying  into  effect 
an  order  he  bad  no  right  to  make,  when  he 
did  make  it;  and  tbat  the  claim  of  defend- 
ant,' as  a  reason  why  he  told  Clowes  (who> 
seems  to  occupy  the  convenient  positions  of 
justice  of  tlie  peace,  chief  of  the  city  police, 
and  clerk  of  the  mayor's  court)  to  fine  plain- 
tiff for  contempt  of  court,  was  that  bis  order 
given  to  Clowes,  as  bis  clerk  waa  an  after- 
thought. But  this  waa  defendant's  testi- 
mony, and  he  introduced  other  testimony 
tending  to  sustain  his  contention  that  bia 
court  was  in  session  at  the  time  the  order  waa 
made.  But  this  case  presents  for  our  con- 
sideration a  very  grave  proposition  of  law, 
in  which  the  suffering  and  damage  of  plain- 
tiff, and  the  bad  conduct  of  defendant,  must 
be  subordinated,  for  the  present,  to  a  dis- 
cussion of  the  individual  rights  of  the  citizen 
and  the  independence  of  the  judiciary.  All 
courts  exercising  judicial  powers  have  the 
inherent  ri^ht  to  punisb  for  contempt.  Thia 
power  is  necessary  to  their  existence,  and, 
where  it  is  for  conduct  in  the  presence  of  the 
court,  it  is  final,  and  cannot  be  reviewed  by 
this  or  any  other  court.  Bradley  v.  PUh/er, 
80  U.  8.  18  Wall.  885,  20  L.  ed.  646 ;  Pratt 
V.  Gardner,  2  Cush.  68,  48  Am.  Dec.  653; 
Cooke  V.  Bang%,  81  Fed.  Rep.  640:  Stat» 
V.  Mott,  4  Jones,  L.  451 ;  i29  Beaton,  105> 
N.  C.  50.  As  we  have  said,  this  power 
exists  in  all  courts  having  and  exercising 
judicial  functions, — mayor"s  courta  and  jus- 
tice's courts,  as  well  as  higher  courts,  having 
and  exercising  greater  jurisdiction.  Oooki^ 
V.  Bangs,  and  lU  Beaton,  eupra.  The  defend- 
ant then  had  the  right — the  power— to  make 
the  order  of  contempt,  if  he  was  sitting,  and 
his  court  was  open  for  the  transaction  of 
business  when  he  made  the  order;  and,  if  it 
was  made  then,  it  was  in  the  exercise  of  ^ 
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Judicial  power,  and  was  a  ludicial  act, — a 
udgment  of  the  court, — ana  a  civil  action 
cannot  be  maintained  by  the  plaintiff  against 
the  defendant  for  damages,  though  the  order 
complained  of  was  erroneous,  and  made 
through  malice.  Pratt  ▼.  Oardner,  Choke  y. 
Bang§^  and  Bradley  ▼.  Fiaher^  iupra.  This 
aeems  to  be  a  wrong  without  a  remedy,  which 
la  said  to  be  contrary  to  the  spirit  of  our  in- 
atitntions  ^  that  where  there  is  a  wrong,  there 
la  a  remedy. "  But.  if  this  is  so,  it  is  nec- 
essarily so,  and  it  must  be  taken  that  the 
plaintiff  agreed  that  it  shall  be  so.  But  for 
the  ffovemment,  of  which  he  is  a  part,  there 
would  be  no  law,  nor  would  there  be  any 
courts  to  right  public  wrongs,  none  to  which 
the  citizen  (the  plaintiff)  could  appeal  to 
have  his  private  rights  declared  and  enforced. 
But  for  the  law,  and  the  courts  to  declare  and 
enforce  the  law,  the  plaintiff  would  be  with- 
out remedy  for  any  grievance,  and  the  law, 
of  course,  must  prevail.  To  have  this  legal 
protection,  it  is  necessary  to  have  courts, — 
judges.  Justices  of  the  peace,  including  the 
courts  of  mayors  of  towns  and  cities ;  and  it 
in  the  experience  and  wisdom  of  our  country 
that  tbese  courts  cannot  exist,  or  at  least  can- 
not discharge  their  judicial  functions,  unless 
they  are  made  free  from  pecuniary  liability 
for  their  judgments  while  so  acting.  This 
does  not  protect  them  from  impeachment,  nor 
from  indictment  for  misconduct,  fraud,  or 
corruption  in  office,  because  these  are  public 
wrongs,  committed  against  the  government, 
whose  servants  they  are. 

This  brings  us  to  the  real  issue  in  this 
case,  and  that  is,  whether  the  defendant's 
court  was  open  for  the  transaction  of  busi- 
ness when  he  made  the  order  imprisoning  the 
plaintiff  for  thirty  days  for  laughing  in  his 
court ;  and  the  jury  has  settled  this  question, 
if  there  are  no  errors  in  the  rulings  and  in- 
structions of  the  court.  There  are  no  excep- 
tions to  evidence,  and  there  is  no  exception 
to  the  charge  of  the  court  upon  the  question 
as  tn  whether  the  defendant's  court  was  in 
session  or  not  when  the  order  committing 


plaintiff  for  contempt  was  made.  It  is  ex- 
pressly stated  that  there  was  no  exception  to 
this  piart  of  the  charge.  Nor  do  we  nnd  any 
exception  to  the  charge  of  the  court  **  except 
that  the  court  did  not  give  the  prayers 
asked  by  plaintiff. "  We  have  examined  these 
prayers  with  care,  and  can  see  no  error  in  the 
refusal  of  the  court  to  give  them  to  the  jury. 
The  first  is  principally  as  to  whether  the 
^burying  night  soil"  was  an  offense,  under 
the  ordinances  of  the  city  of  Wilmington,  or 
not,  and  whether  the  defendant  would  not  be 
liable  for  issuing  the  original  warrant  of  ar- 
rest. If  this  had  been  the  gravamen  declared 
on  in  the  complaint,  it  would  have  presented 
a  very  interesting  question.  Cooke  v.  Bange^ 
supra.  But  it  is  not,  and  we  do  not  feel 
called  upon  to  discuss  this  question.  The 
gravamen,  as  we  have  before  stated,  is  the 
order  for  contempt.  The  only  part  of  this 
prayer  applicable  to  the  case  in  hand  is  the 
closing  paragraph,  and  this  was  given,  in 
substance,  accompanied  with  the  statement 
that  there  was  no  exception  to  this  part  of  the 
charge.  The  other  pravers,  if  asked, — and 
we  are  treating  them  as  if  asked  in  writing, — 
are  subject  to  the  same  reasons  given  for  not 
giving  the  first,  and  we  find  no  error  in  the 
court's  refusing  them. 

There  is  anoUier  exception  as  to  the  juror 
Solomon  Bear,  and  we  can  very  well  see,  from 
the  conflicting  evidence  as  to  whether  defend- 
ant's court  was  in  session  or  not,  and  the 
surroundings,  why  the  plaintiff  should  not 
want  Bear  on  the  jury.  But  we  are  unable 
to  see  any  legal  error  the  court  made  in 
calling  him  into  the  jury  box.  It  seems  to 
be  one  of  the  many  incidents  which  take 
place  in  the  progress  of  a  trial,  by  whidi  a 
party  is  prejudiced,  and  for  which  the  onlj 
relief  is  at  the  discretion  of  the  judge.  This 
was  asked  and  refused,  and  there  can  be  no 
review  of  his  ruling  in  this  court.  After  a 
careful  investigation  of  the  case,  we  find  no 
error  entitling  the  plaintiff  to  a  new  trial. 

The  judgment  of  the  court  below  U  affirmed. 
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The  trufltees  of  a  eommoii*school  district 
may  contract  with  a  teacher  that  the 
latter    may    teach    certain    higher 

;  branches  and  as  a  part  of  hia  oompenfiation 
have  the  riffbt  to  cbarRe  and  receive  compen- 
aation  therefor  from  all  pupils  takinir  such 
branches,  under  statutea  entitling  all  pupils  of 


school  age  within  the  district  to  free  tuition  in 
certain  studies,  and  providing  that  oo  teacher 
shall  be  required  to  teach  any  other  than  the 
common-school  branches,  unless  it  is  so  specified 
in  a  written  contract  with  the  trustees. 

(December  4, 189ft.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Christian  County 
sustaining  a  demurrer  to  the  petition  in  a 
proceeding  brought  to  compel  defendants  to 
provide  instruction  in  the  district  school  for 


Note.— The  above  case  presents  a  peculiar  ques- 
tion iQ  the  law  of  public  schools,  which  does  not 
seem  to  have  been  decided  in  any  prior  case. 

For  some  other  matters  respectlnfr  employment 
ef  teachers,  see  Gates  v.  Fort  Smith  School  Diat 

80  L.  R.  A. 


(Ark.)  10  L.  R.  A.  166;  Hull  v.  Aplinflrton  Independ- 
ent  School  Dist.  (Iowa)  10  L.  K.  A.  278,  and  note; 
Marion  v.  Oakland  Bd.  of  Edu.  (CaL)20  L.  R.  A.  197; 
Hoemer  v.  Sheldon  School  Dist.  No.  %  (K.  D.) »  U 
R.  A.  888L 
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plalntiifs  daagbter  without  charging  extra 
«ompeDsation  therefor.    Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Mewn.  J*  I«  Landes  and  John  Feljbnd» 
for  appellant: 

All  of  the  resident  pupils  of  the  district  are 
entitled  to  instruction  in  every  branch  of  learn- 
ing that  is  taught,  by  permission  of  the  trustees, 
in  the  school  during  the  term  for  which  the 
common  school  is  to  be  kept. 

There  is  an  instance  of  a  ''common  school," 
«nd  a  * 'private  school"  conducted  in  the  com- 
mon-school building  in  District  No.  78  at  one 
«nd  the  same  time,  which  is  plainly  against  the 
policy  of  the  law. 

The  statutes  provide  that  all  of  the  resident 
pupils  of  the  district  shall  have  the  privilei^ 
of  the  school  "free  of  expenses"  and  without 
being  required  "to  contribute  toward  defray- 
ing" the  expenses  of  the  school. 

Mr,  M«  D«  Brown  for  appellees. 

OraeOf  J.,  delivered  the  opinion  of  the 
eourt : 

The  appellant,  Thomas  H.  Major,  being 
•  citizen  &nd  resident  of  common-school  dis- 
trict No.  78,  Christian  county,  and  being  the 
father  of  four  children  resident  therein,  and 
within  the  school  ages  between  six  and  twenty 
years,  and  the  father  being 'thus  entitled  un- 
der the  law  to  the  benefits  of  said  common 
school  for  the  education  of  his  children, 
which  was  being  taui2:ht  in  said  district  bv 
one  G.  V.  Donnell,  under  a  contract  witn 
appellees,  as  trustees  of  said  district,  yet 
appellant  complains  that  he  is  denied,  and 
that  his  children  are  denied,  the  full  benetit 
of  said  common  school,  to  which,  under  the 
law,  they  are  entitled,  in  this:  that  he  says 
his  eldest  daughter  being  sufficiently  ad- 
▼anced,  and  having  caj^acity  to  study  algebra 
and  hiffher  arithmetic,,  and  that  lK)tli  him- 
self and  hit  daui2:htei  desiring  to  do  so,  yet 
she  is  refused  the  benefit  of  instruction  in 
these  particular  branches,  unless  he  will  pav 
additional  and  specific  compensation  for  such 
instruction  to  the  teacher,  which,  he  being 
unwilling  to  do,  he  therefore  seeks  by  this 
proceeding  against  the  trustees  and  the  teacher 
to  compefthem  to  furnish  such  instruction 
in  these  branches  to  his  daughter.  Plaintiff 
atates  in  his  petition  that  these  particular 
studies  are  in  addition  to  those  prescribed 
by  the  state  board  of  education,  which  he 
says  embrace  **  spelling,  reading,  writing, 
arithmetic,  English  grammar,  English  com- 
position, geography,  physiology,  hygiene, 
civil  government.  United  States  history, 
and  history  of  Kentucky,  and  the  nature  and 
effect  of  alcoholic  drinks  on  the  h«man  sys- 
tem. ^  And  plaintiff  says  that  the  said  trustees 
have  authorized  and  permitted  the  defendant 
George  V.  Donnell  (the  teacher) ,  employed 
by  them  as  aforesaid  to  teach  the  common 
flchool  in  said  district,  to  introduce  and  teach 
in  said  common  school  certain  other  higher 
studies  or  branches  of  learning,  which  are 
not  embraced  in  the  course  of  study  in  such 
schools  under  the  statute,  and  which  have 
not  been  prescribed  by  the  state  board  of  ed- 
ucation. «ts.;  "algebra,  higher  arithmetic, 
Latin,  bookkeeping,  etc.  ;"  and  that  defend- 
ant George  V.  Donnell  has  established  classes, , 
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and  is  teaching  these  branches  in  the  school 
along  with,  and  in  addition  to,  the  studies 
required  by  law  to  be  taught  in  such  com- 
mon schools.  Plaintiff  further  alleges  that 
before  filing  this  proceeding  he  laid  his 
complaint  before  t^e  trustees,  and  reqnestei 
them  to  compel  the  teacher  to  so  give  the  in 
struction  to  his  daughter  in  these  higher 
classes,  without  extra  compensation,  which 
they  refused  to  do.  Plaintiff  contends  th&t 
under  the  Constitution  and  by  the  provisions 
of  the  common-school  law  his  daughter  is  en 
titled  to  this  right  as  claimed.  We  are  ciled 
by  plaintiff  to  the  following  sections  of  the 
common-school  law  of  this  state :  Ky.  Stat. 
§  4308.  chap.  113.  This  section  provides 
that  there  shall  be  maintained  throughout  the 
state  of  Kentucky  a  uniform  system  of  com- 
mon schools,  in  accordance  with  the  Consti- 
tution of  the  state  and  this  chapter.  Section 
4864  provides  that  *^no  school  shall  be  deemed 
a  common  school,  within  the  meaning  of  this 
chapter,  or  be  entitled  to  any  contribution 
out  of  the  school  fund,  unless  the  same  has 
been,  pursuant  hereto,  actually  kept,  or  is  un- 
der contract  to  be  kept,  by  a  qualified  teacher 
therein,  ...  for  five  months  during  the 
same  school  year,  and  at  which  every  child 
in  the  district  between  the  ages  of  six  and 
twenty  years  has  had  the  privilege  of  attend- 
ing, whether  contributing  towaitls  defraying 
its  expenses  or  not :  provided,  nothing  herein 
shall  prevent  any  person  from  attending  a 
common  school,  who  will  obtain  the  consent 
of  the  trustees,  and  the  teachers,  and  pay  the 
required  tuition  fees."  This  siection  again 
repeats  that  **  tuition  shall  be  free  of  expense 
to  every  pupil  child."  Section  4366,  among 
other  things,  provides  that  when  the  school 
shall  require  an  assistant  to  serve  regularly 
at  a  salary,  such  assistant  shall  bold  a  cer- 
tificate of  qualification,  and  be  employed  by 
the  trustees.  Section  4883  provides  that  "the 
state  board  of  education  shall,  among  other 
duties,  prescribe  and  publish  a  public  gnA^ 
course  of  study  for  common  schools,  specify- 
ing the  order  of  studies,  and  the  time  to  be 
allotted  to  each,  which  course  of  study  shall 
be  observed  by  the  teacher,  and  enforced  by 
the  trustees. "  Section  4888  designates  what 
the  instruction  prescribed  by  the  board  shall 
embrace,  and  the  same  is  correctly  set  out  by 

glaintiff  in  his  petition,  and  has  been  quoted 
erein.  Section  4445  provides  that  "the 
trustees  in  their  corporate  capacity,  at  a  meet- 
ing called  for  that  purpose,  shall  employ  a 
qualified  teacher,  and  agree  with  him  as  to 
compensation."  Section  4506  provides  that 
''teachers  i^all  faithfully  enforce  in  school 
the  course  of  study,  the  use  of  the  text- books 
adopted  in  the  county,  and  the  regulations 
prescribed  in  pursuance  of  the  law.  .  .  . 
But  no  teacher  shall  be  required,  or  under 
any  obligation  to  teach  any  other  than  the 
common- school  branches  prescribed  by  the 
state  board  of  education  in  the  common 
schools,  unless  it  shall  be  so  specified  in  a 
written  contract  with  the  trustees."  It  may 
be  noticed  that  while  the  petition  of  plain- 
tiff, in  speaking  of  the  authority  and  per- 
mission given  by  the  trustees  of  this  school 
district  to  the  teacher  to  teach  these  other 
and  higher  branches  of  education  than  those 
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prescribed  by  the  state  board  of  education, 
yet  it  does  not  say,  in  ao  many  words,  tliat 
the  teaclier  was  authorized  by  the  trustees 
to  charge  and  receive  compensation  therefor ; 
«nd  while  it  may  be  fairly  inferred  there- 
from that  such  was  the  case,  yet  this  point 
Is  made  clear  by  appellant's  counsel  in  their 
brief,  wherein  they  say :  **  In  this  case,  as 
«hown  by  the  allegations  of  the  petition,  the 
trustees  of  common -school  district  No.  78  of 
Christian  county  employed  Donnell  to  teach 
the  school  for  five  months,  beginning  Sep- 
tember, 1895,  and  allowed  him  in  the  contract 
of  employment  to  teach  what  are  called  the 
'higher  branches/  not  prescribed  in  the 
<x>tir8e  of  studies  for  common  schools,  and  al- 
lowed him  to  charge  tuition  fees  for  these 
liiglier  branches ;  and  that  the  teadier  refused 
to  permit  a  daughter  of  appellant,  who  is  a 
pupil,  within  the  school  age,  of  the  school,  to 
study  some  of  these  higher  branches  which  are 
mentioned  in  the  petition  without  the  pay- 
ment of  extra  tuition  therefor  to  the  teacher, 
<which  appellant  refuses  to  do, "  etc. 

Assuming,  as  we  do,  that  under  the  school 
law  the  pupils,  all  within  the  age  and  resi- 
dent in  the  district,  are  entitled  to  attend 
these  common  schools,  and  to  receiye  tuition 
in  all  the  branches  prescribed  by  the  state 
board  of  education  to  be  taught  therein,  free 
of  expenses,  and  without  contributing  any- 
thing to  the  expense  of  such  school ;  and  as- 
flumlng,  as  we  do,  that  the  trustees  must  in 
good  faith  in  their  conduct  with  reference 
to  these  scliools  in  all  respects  observe  and 
carry  out  the  provisions  of  the  school  law, 
appropriating  to  the  support  of  such  com- 
mon school  the  entire  fund  provided  by  law 
for  defraying  the  expenses  of  same,— yet  we 
&re  at  a  loea  to  understand  what  rieht  it  is 
that  plaintiff  is  entitled  to,  under  this  school 
law,\liat  he  has  been  deprived  of.  It  is  not 
alleged  that  the  trustees  have  in  bad  faith, 
or  even  unlawfully  or  wrongfully,  or  at  all, 
in  their  contract  with  the  teacher,  omitted 
or  neglected  to  demand  and  require  of  the 
teacher  to  do  everything  incumbent  on  him 
aa  such  teacher.  They  did  not  omit  from 
the  studies  or  branches  to  be  taught  by  him 
any  study  or  branch  of  education  that  the 
«tate  boara  of  education  required  to  be  tauffht 
in  the  common  schools  of  toe  state.  Neither 
was  the  teacher  authorized  to  charge  or  de- 
mand, neither  has  he  charged  or  demanded, 
of  plaintiff  any  compensation  whatever  for 
teaching  his  children  all  the  branches  re- 
quired by  law  to  be  taught,  the  same  that 
are  taught  to  every  other  pupil  in  the  school. 
Neither  did  he  refuse  to  teach  and  give  in- 
struction to  the  children  of  appellant  in 
every  branch  of  education  required  by  law 
to  be  taught  in  common  schools,  nor  did  he 
demand  any  compensation  therefor.  In  the 
language  of  the  law,  all  this  was  given  and 
tendered,  and  ready  to  be  performed  by  the 
teacher,  free  of  anv  and  all  charges  to  ap- 
pellant, for  his  children,  as  well  as  to  every 
other  child  within  the  school  aee  in  the  dis- 
trict. There  was  not  accorded,  under  this 
contract  between  the  trustees  and  the  teacher, 
any  right  or  privilege  to  the  children  of  any 
other  parent  resident  within  the  district  than 
was  accorded  to  the  children  of  appellant. 
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Keeping  in  view  these  essential  requirements 
of  the  law,  that  the  tqition  as  prescribed  by 
the  state  board  of  education  must  be  taught 
in  all  common  schools  of  the  state,  and  that 
every  child  resident  within  the  several  school 
districts  within  the  school  age  shall  be  en- 
titled to  attend  and  to  receive  instruction  in 
all  these  branches  free  of  cost,  all  beyond 
this  was  subject  to  the  control,  authority, 
and  management  of  the  trustees.  They  se* 
lect  and  make  the  contract  with  the  teacher, 
and  fix  his  compensation ;  they  determine 
where,  and  under  what  circumstance,  an  as- 
sistant shall  be  employed ;  and,  of  course, 
in  both  cases  the  trustees  must  fix  the  salary 
to  be  paid,  both  the  teacher  and  the  assistant, 
looking  in  all  cases  to  the  school  fund.  All 
this  matter  is  under  the  jurisdiction  of  the 
trustees.  True  it  is  that  we  find  that  under 
section  4506.  before  quoted,  the  trustees  may, 
in  their  discretion,  and  by  written  contract 
with  the  teacher,  require  that  he  shail  teach 
other  branches  than  those  prescribed  by  the 
state  board  of  education.  This  is  a  matter 
in  their  discretion,  and  can  only  be  dune  by 
contract  with  the  teacher.  Where  the  school 
fund  is  sufQcient  to  pay  such  a  teacher,  and 
where,  by  the  contract  in  writing  t)etween 
the  trustees  and  the  teacher,  they  undertake 
to  have  other  and  higher  branches  taught  than 
those  prescribed  by  the  board,  paying  there- 
for out  of  the  common-school  fund,  then 
doubtless  every  pupil  child  who  has  capac- 
ity to  study  such  higher  branches,  would  ba 
entitled  to  receive  such  instruction  free  of 
charge.  But  in  this  case  no  such  requirement 
was  made.  No  such  contract  was  made  be* 
tween  the  trustees  and  the  teacher,  and  we 
think  herein  is  where  appellant's  counsel  have 
misapprehended  the  rights  of  their  client. 
So  far  from  the  trustees  contracting  with  the 
teacher  to  give  instruction  in  these  higher 
branches  of  edudition,  making  him  compen- 
sation therefor,  this  was  expressly  disavowed 
in  the  contract  that  they  did  make  with  him. 
And  aa  a  part  of  their  contract  with  the 
teacher,  by  which,  instead  of  his  being  re- 
quired to  do  this  aa  a  part  of  the  service  to 
be  rendered  by  him  for  the  stipulated  price 
to  be  paid,  it  was,  on  the  contrary,  expressly 
agreed  that  this  teacher  should  have  the  priv- 
ilege of  teaching  these  ** higher  branches,'* 
ana,  as  a  part  of  his  compensation,  that  he 
should  have  the  right  to  charge  and  receive 
compensation  for  such  service  from  all  those 
who  soueht  to  avail  themselves  of  his  serv- 
ices in  these  branches.  Such  persons  paid, 
and  none  other.  We  are  unable  to  see  any 
wrong  in  all  this  done  to  appellant.  And 
while  we  do  not  find  this  thing  expressly 
authorized,  we  do  not  find  it  prohibited  by 
the  school  law,  nor  can  ^e  see  that  it  in  any 
way  impairs  the  equal  benefit  of  this  com- 
mon-school system  to  appellant  with  all  oth- 
ers; while  we  do  find  that  by  section  4864 
any  person  may  attend  these  common  schools 
who  can  obtain  the  consent  of  the  trustees 
and  of  the  teacher,  and  who  will  pay  the 
tuition  charged.  It  is  noticed  that  it  is  not 
provided  by  law  whether  this  tuition  so  paid 
by  such  an  one  shall  go  to  the  common -school 
fund,  or  be  paid  to  the  teacher.  Doubtlesa 
it  is  left  to  be  disposed  of  as  the  trustees  and 
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the  teacher  may  determine  hy  contract ;  and 
if  by  this  authority,  persons  not  entitled  by 
law  to  tuition  in  the  common  schools  can 
obtain  same»  we  see  no  reason  why  by  the 
same  method,  by  contracts  between  trustees 
and  the  teacher,  proyision  may  not  lawfully 
be  made,  as  in  this  case,  whereby  the  teacher 
may  give  lessons  in  the  higher  branches  of 
education  for  his  own  profit.  In  fact  this 
hi/{her  branch  of  education  is  contemplated 
by  the  common* school  law,  and  ii  is  marked 
out,  and  the  way  and  manner  in  which  it 
may  be  generally  obtained  for  any  particu- 
lar school  district  is  set  forth  by  article  10 
of  this  same  chapter  118,  entitled  '^  Graded 
Common  Schools, '^  wherein  it  is  pointed  out 
when,  where,  and  under  what  circumstances 
this  graded  common  school  may  be  estab- 
lished ;  the  same  to  be  based  on  the  consent 
of  the  people  interested,  and  to  be  supported 
by  a  system  of  taxation,  as  supplementary 
to  the  common -school  fund,  properly  speak- 
ing. In  these  graded  common  schools  it  is 
contemplated  that  these  hieher  branches  may 
be  taught.    This  stage  oi  graded  common 


schools,  however,  has  not  yet  been  reached  la 
the  district  wherein  this  particular  school  i» 
being  taught.  No  taxes  have  been  levied  for 
this  purpose.  Until  that  is  done,  and  while 
no  fund  is  provided  for  it,  we  see  nothing 
illegal  in  the  trustees,  by  contract  with  the 
teacher,  permitting  him  to  give  lessons  in 
these  higher  branches,  not  prescribed  by  the- 
common- school  law,  to  those  pupils  whosfr 
parents  desire  them  to  take  such  instructioo 
at  their  own  expense.  We  have  not  spoken 
of  the  policy  of  this  plan,  nor  do  we  com- 
mend it  as  altogether  safe.  We  only  say  it 
is  not  illegal.  We  think  this  matter  may 
be  fairly  left  to  the  sound  discretion  of  the 
trustees.  Of  course  we  regard  it  a  power 
that  should  be  exercised  with  sreat  prudence 
and  caution,  and  care  should  be  taken  al- 
ways that  it  in  no  wise  impain  the  dutv, 
obligation,  or  efficiency  of  the  teacher  in  the 
common- school  branches  requiiei  by  law  to 
be  tauffht  The  petition  does  not  charge  that 
the  efficient  service  in  this  matter  has  been 
impaired. 
Jvdgment  affirmed. 
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METQCO  PUBLISHING  COMPANY  et  al. 

aiO  iDd.  lfi&) 

X.  Attaching  »  certilted  copy  of »  Jna- 
tlee's  Judi^ment  bm  an  exhibit  to  a  oom- 


plaint  to  enjoin  the  ezeoatlon  of  a  lodsmeiit 
does  not  make  it  a  part  of  the  record  so  that  It 
oan  be  ooDsldered  od  appeal. 

8.  Alleirations  tbat  a  Jndcnuent  wae 
rendered  without  JorlwUction  of  tbesab- 
jeot- matter  or  peraon  of  defendant,  that  no  salB- 
cient  ground  for  publlcatioa  was  shown,  and  that 
the  affidavit  stated  do  irrouad  for  attachment,— 
are  mere  legal  coDclusioDS  aod  not  sufficient  to 
require  the  enjoininff  of  the  Judgment. 


NOTB.— In^netiotiK  against  jitdgmenli  for  errort  and 

irreoularitiee. 

L  For  erroneous  rvUnge  and  dec(8font. 

a.  QeneraUy. 

b.  lurefueino  a  continuance, 

c.  InruHnaeonjtleadlnaeormotiont  ■ 

d.  In  ruUnoB  on  evidence* 

/e.  As  to  incompetency  of  evidencem 

f.  As  to  insufficiency  of  evidence* 

g.  As  to  excessive  iudgmentMm 
h.  As  to  parties, 

n.  For  irreifuiaritia, 

a.  OeneraUy. 

b.  As  to  infants, 
o.  In  trial. 

d.  In  matters  of  form, 

a  In  pf^eadings  and  papern, 

t.  In  records  and  dockets. 

g.  In  regard  to  time  of  rendering  Judgment, 

I.  For  erroneous  rulings  and  decisions. 
The  caae  of  Qum-Blasiio  Roomro  Go.  v.  Mbxi- 
oo  Pub.  Co.  holds  that  the  rendition  of  a  Judg- 
ment by  a  Justice  of  the  peace  for  a  greater  amount 
than  the  sum  stated  in  the  affidavit  in  attachment 
is  only  erroneous,  and  not  void,  where  the  Justice 
bad  Jurisdiction  of  the  subject-matter  and  the  par- 
ties. An  injunction  Is  therefore  refused.  This  is 
in  accord  with  the  general  doctrine. 

a.    Oenerally. 
Am  to  injunctions  against  Judgments  that  are  er- 
roneous, the  rule  is  well  established  that  equity 

80  L.a  A. 


will  not  generally  interfere  with  such  Judgments 
because  there  Is  adequate  remedy  at  law.  do,  error 
in  refusing  a  continuance,  or  erroneous  rulings  on 
pleadings,  or  refusal  of  a  defense,  and  erroneoos 
rulings  on  evidence,  or  that  the  Judgments  were 
rendered  on  incompetent  evidence,  or  on  insolB- 
cient  evidence,  or  without  evidence,  will  not  be 
ground  for  an  injunction.  To  this  latter  proposi- 
tion there  are  some  exceptions  cm  the  ground  of 
mistake,  or  where  the  error  is  such  as  to  render  the 
Judgment  void.  It  is  a  general  rule  that  an  injunc- 
tion will  not  be  granted  against  Judgments  that 
are  excessive,  but  to  this  there  are  exceptions  un- 
der statutes  rendering  such  Judgments  void,  or 
where  there  is  no  remedy  at  law,  or  where  the 
error  is  suob  as  to  render  it  fraudulent;  and  some 
oases  go  so  far  as  to  grant  an  injunction  for  excess- 
ive Judgments  on  the  ground  that  they  are  against 
consoienoe,  or  where  the  matters  are  conneoteA 
with  the  settlement  of  an  estate  which  is  regarded 
as  giving  equity  Jurisdiction.  In  regard  to  Judg* 
meots  erroneous  as  to  parties,  or  that  the  death  of 
a  party  was  not  suggested  of  record  before  the 
Judgment  was  rendered,  an  injunction  will  not  be 
granted,  but  where  the  error  in  regard  to  parties 
is  such  as  to  render  the  Judgment  void  or  fraudu- 
lent, an  injunction  wiU  be  granted. 

So,  it  may  be  said  that  the  rule  is  almoet  universal 
that  an  Injunction  will  not  be  granted  against  a 
Judgment  that  is  erroneous.  Neville  v.  Pope,  96  N. 
C.  8i6:  Collier  v.  Falk,  66  Ala.  288:  Mclndoe  v.  Ha* 
zelton,  19  Wis.  568, 88  Am.  Deo:  701:  Budd  v.  Long» 
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&  ▲  eomplalnt  does  not  show  aboence 
of  JurlAdietion  in  »  Jwrtloe  whtoh  will  re- 
quire aD  inJuDCtioD  airaliiBt  his  JudgmeDt  wbfoh 
alleiree  that  the  "prooew  under  which  appollaot 
was  before  said  Justice  being  publication  of  no- 
tice as  a  nonresident." 

•4.  A  jvfltiee's  rendition  of  Jiid(piioat  for 
more  thsbn  is  demanded  by  the  affidavit  of 
attachment  does  not  make  the  Judgment  void  so 
M  to  wanant  an  injunction  against  its  execution* 

(January  10,  1896w) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Marion  County  in 
favor  of  defendants  in  an  action  brought  to 
«njoin  the  enforcement  of  a  Judgment.    Jf- 

firmed^ 

The  facts  are  stated  in  the  opinion. 


Mr,  H.  Hoores  for  appellant. 
Mr.  J.  E.  Florea  for  appellees. 

Monks*  J.,  delivered  the  opinion  of  the 
court: 

The  appellant,  who  was  the  plaintiff  be- 
low, instituted  this  action  against  the  appel- 
lees to  vacate  a  Judgment  rendered  by  a  jus- 
tice of  the  peace,  and  to  enjoin  the  collection 
of  the  same.  It  is  alleged  in  the  complaint 
"that  the  Mexico  Publishing  Company,  on 
November  7,  1893,  recovered  a  pretended 
judgment  in  proceedings  in  attachment  and 
garnishment  against  the  plaintiff,  and  against 
certain  indebtedness  due  the  plaintiff  from 
the  Kimberlin  Manufacturing  Company,  be- 
fore a  Justice  of  the  peace,  which  judgment 
was  in  and  for  the  sum  of  $86.70  and  costs 
of  such  proceeding.    And  the  plaintiff  makes 


18  Fla.  288;  Dansher  v.  Prentiss,  22  Wis.  811:  Stock- 
ton V.  Brlffgs.  5  Jones,  Eq.  809;  Earl  v.  Matbeney,  60 
Ind.  202;  Dunham  v.  Downer,  81  Vt.  218;  Norman 
T.  Bums,  67  Ala.  248. 

As  there  is  a  remedy  by  appeaL  Neville  v.  Pope, 
«ii]>ra;  Bountree  v.  Walker,  46  Tex.  200:  Clopton  v. 
C^losB.  42  Ark.  660:  Nickim  v.  Hobin,  18  Or.  406. 

And  an  injunction  will  not  be  granted  for  errors 
in  a  decree  as  to  priority  in  insolvent  estates,  where 
there  is  no  showing  that  the  same  is  unjust  and 
that  the  complainant  was  not  negligent.  Ckif&n  v. 
HcCullough,  80  Ala.  107. 

Or  for  errors  of  the  court  in  a  settlement  of  an 
account,  there  being  a  remedy  by  appeal.  JSx 
ptwit  Christian.  23  Ark.  641. 

So,  an  injunction  wiU  not  be  granted  against  an 
erroneous  Judgment,  as  the  remedy  is  in  an  appel- 
late tribunal.   Meem  v.  Bucker,  10  Orate  606. 

So,  a  Judgment  in  favor  of  a  clerk,  or  commis- 
eioner  of  a  courts  on  a  note  given  for  land  sold  un- 
der a  court  deoiee,  will  not  be  enjoined  on  the 
ground  that  it  is  erroneous,  as  the  remedy  is  in 
the  court  rendering  such  Judgment  Whiteside  v. 
liatham,  2  Coldw.  81. 

Or  for  lUegallty  inherent  in  the  Judgment  where 
the  suit  Is  not  to  annul,  as  the  remedy  for  such  ille- 
gality is  by  an  action  of  nullity.  Bell  v.  Francke,  28 
La.  Ann.  600. 

And  an  injunction  will  not  be  granted  on  the 
ground  tbatit  Is  erroneous  because  the  defendant 
was  not  personally  responaibie,  as  the  remedy  is  by 
writ  of  error  or  supersedeas.  Turpin  v.  Thomas,  2 
Ben.  ft  M.  180.  8  Am.  Dec.  615. 

Or  for  rendering  a  personal  Judgment  in  a  fore- 
closure suit  for  notes  not  yet  due,  to  be  paid  when 
they  become  due,  as  the  remedy  is  by  appeal.  De 
Haven  v.  Ck>valt,  88  Ind.  844. 

Or  for  giving  a  personal  Judgment  against  a  trus- 
tee of  an  association  for  a  corporate  debt,  as  the 
remedy  is  by  appeal  or  certiorari.  Wolf  v.  Schleif- 
fer,  2  Brewst  (Pa.)  563. 

That  the  proceedings  to  render  stockholders  lia- 
ble should  have  been  conducted  under  the  Iowa 
Code,  and  not  under  the  Iowa  act  of  1847,  aod  that 
the  court  could  not  render  them  liable  for  more 
than  the  amount  of  their  stock,  and  that  they  were 
liable  to  the  company  only  on  certam  previous  con- 
ditions, such  as  the  advertisements  of  the  calls  for 
instalments,— will  not  entitle  nn  injunction,  as  the 
proceedings  and  Judgment  of  a  court  within  its 
Jurisdiction  cannot  be  Inquired  into,  and  set  aside 
in  this  manner.  Hampson  v.  Wears,  4  Iowa,  18, 66 
Am.  Dec  116. 

And  as  a  party  cannot  obtain  an  injunction 
9galn8t  a  Judgment  for  allcKCd  errors,  a  stranger 
to  the  suit  cannot.    Mayes  v.  Woodall,  85  Tex.  687. 

And  that  a  Judirment  was  obtHined  on  an  ordi- 
nance that  was  uncoustltutlonal  will  not  authorize 
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an  injunction  against  the  same,  as  the  remedy  is  by 
appeaL  New  Orleans  v.  De  La  Cuesta,  10  La.  Ann. 
724. 

A  Judgment  upon  bonds  given  under  an  uncon- 
stitutional act  for  the  sale  of  liquor  will  not  bo 
enjoined;  although  the  Judgment  was  erroneous  it 
was  not  void,  and  will  be  operative  untQ  reversed 
by  a  writ  of  error.    Cassell  v.  Scott,  17  Ind.  514. 

So,  aUeged  errors  m  a  Judgment  of  the  supreme 
court  will  not  be  relieved  against,  or  sale  enjoined, 
where  a  party  through  his  own  negligence  fails  to 
present  to  the  court  in  which  the  suit  was  pending 
his  claim  for  relief  which  properly  belongs  to  that 
court  as  to  the  constitutionality  of  the  act  on  which 
the  Judgment  is  based.  Beeves  v.  Oooper,  12  N.  J. 
Eq.  228, 

That  a  Judgment  of  the  supreme  court  is  errone- 
ous will  not  be  ground  for  injunction.  Cochrane 
V.  Van  de  Vanter  (Wash.)  48  Pac.  4£. 

And  that  the  supreme  court  rendered  an  errone- 
ous decision  through  haste  and  inadvertence  is 
not  ground  for  an  injunction.  Pettes  v.  Bank  of 
Whitehall,  17  Vt.  486. 

Or  that  such  court  overlooked  material  facts  in 
the  record  will  not  entitle  an  injunction  against 
the  Judgment,  the  remedy  being  by  petition  for 
rehearing.    Russell  v.  Slaton,  88  Oa.  105. 

An  irregular  affirmance  in  the  supreme  court 
furnishes  no  ground  for  enjoining  a  Judgment,  as 
there  is  a  remedy  in  the  supreme  court  to  set  aside 
the  affirmance.  Roebllng  Sons  Co.  v.  Stevens  Elec- 
tric Co.  83  Ala.  80. 

Or  where  the  attention  of  the  supreme  court 
was  not  called  to  the  fact  that  a  scire  tacias  showed 
that  It  was  not  iasued  in  time,  and  which  should 
have  caused  a  reversal,  the  judgment  will  not  b« 
enjoined.    Nicholson  v.  Patterson,  6  Humph.  884. 

And  where  such  court  rendered  a  judgment  for 
the  plaintiff  below,  against  whom  there  had  been  a 
verdict  and  it  was  erroneous,  a  lower  court  cannot 
enjoin  the  same,  as  the  remedy  is  by  motion  in  the 
supreme  court.    McCrimmin  v.  Cooper,  87  Tex.  428. 

A  judgment  on  an  injunction  bond  where  it  has 
t>een  affirmed  on  appeal  will  not  be  enjoined,  al* 
though  the  judgment  in  the  case  in  which  the  in- 
junction bond  was  given  was  reversed  on  appeaU 
as  an  erroneous  Judgment  is  binding  until  reversed. 
Boos  V.  Morgan.  140  Ind.  206. 

And  a  judgment  in  replevin  omitting  the  alter- 
native, nnd  corrected  in  the  circuit  court,  and  in 
the  Justige^s  court  also,  after  the  circuit  court  had 
dismissed  the  appeal,  will  not  be  enjoined  lor 
errors  therein,  there  being  a  remedy  by  appeaL 
Putnam  v.  Webb,  15  Or.  440. 

An  Injunction  wiU  not  be  granted  for  errors  in 
attachment  proceedings,  the  remedy  being  in  that 
court.    Beeves  v.  Cooper,  12  N.  J.  Eq.  224, 488. 

And  an  injunction  will  not  be  granted  on  th# 
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said  pretended  Judgment  a  part  of  tbis  com- 
plaint, and  files  a  duly  certified  transcript 
of  said  judgment,  and  of  all  the  proceedings 
herewith,  as  a  part  of  this  complaint,  mark- 
ing such  transcript  Exhibit  A.  The  plain- 
tin  avers  that  such  pretended  Judgment  was 
and  is  null  and  void  for  the  following  rea- 
sons :  "  (1)  Because  the  said  justice  of  the 
peace  had  no  jurisdiction  of  the  subject-mat- 
ter; (2)  because  such  justice  had  no  juris- 
diction of  the  person  of  the  said  Gum-Elastic 
Roofing  Company ;  (8)  because  no  valid  or 
legal  process  was  ever  served  upon  said  Qum- 
Elastic  Roofing  Company,  ana  no  sufficient 
ground  was  shown  for  publication  of  notice 
to  said  defendant;  (4)  because  the  affidavit 


upon  which  the  proceedings  In  attachment 
and  garnishment  were  commenced  before  the 
Justice  of  the  peace  states  no  ground  for  aa 
attachment  agninst  said  roofing  company ;  (5) 
because  the  only  process  under  which  the  said 
Oum- Elastic  lioofing  Company  was  beforo 
said  justice  being  publication  of  notice  to 
such  company  as  a  nonresident,  and  said  com- 
pany not  having  entered  an  appearance,  and 
not  being  in  court  either  by  its  officer,  agent, 
or  attorney,  said  justice  of  the  peace  ex- 
ceeded his  jurisdiction,  and  rendered  judg- 
ment against  the  said  corporation  for  the  sum 
of  $86.70  and  costs,  while  the  amount  stated 
in  the  affidavit  in  attachment  filed  in  said 
proceedings  on  behalf  of  the  said  Mexico 


grouDd  that  the  verdict  is  erroneous.  Rhodes 
Burford  Furniture  Co.  v.  Mattox,  185  Ind.  872. 

Or  because  the  verdict  was  '^for  the  amount  sued 
for*'  in  coDsnlidated  aotioos.  Bentley  v.  Crenshaw, 
85  Go.  ?n. 

Or  that  the  verdict  was  obtained  by  undue  Influ- 
ence with  the  Jury,  and  that  the  verdict  was  er- 
roneous, as  the  remedy  Is  by  appeal.  Terrell  v. 
IHck.  1  Oail  (Va.)  648. 

As  to  verdicts,  see  Cochran  v.  Street,  infra,  and 
lawless  V.  Beese,  8  Bibb,  478,  Infra^  n.  o;  Butt  v. 
O'Neal.  61  6a.  868,  infra.  II.  d:  Leonard  t.  Collier, 
£8  Qa.  887,  ifi^iu  TL  e;  Parsons  v.  Plersun,  ISS  Ind. 
470,  infra,  U.  t. 

An  Injunction  will  not  be  frranted  on  thetrround 
of  errors  of  the  court  to  obtflin  a  retrial  of  facts 
falsely  found  by  the  Jury,  whether  riorht  or  wrong. 
A  court  of  equity  Is  not  to  hear  errors  or  reverse 
judfirments  of  law.  The  case  of  Ambler  v.  Wyld,  S 
Wash.  (Va.)  86,  infra,  d,  must  be  admitted  iroes  the 
full  length,  but  that  decision  is  a  solitary  one,  and 
will  not  be  allowed  to  overturn  a  long  train  of  con- 
trary decisions,  and  the  oldest  and  best-established 
maxims  of  our  law.  Fentress  v.  Robins,  N.  C 
Term  Hep.  177, 7  Am.  Dea  704. 

An  error  of  tiie  trial  cour*  in  the  finding  of  facts 
Is  not  the  mistake  of  the  party,  within  the  meaning 
of  Ind.  Hev.  Stat.  1881,  •  806,  authorizing  relief 
against  Judgments.  Center  Twp.  v.  Marion  County 
Comrs.  110  Ind.  6T0. 

An  injunction  will  not  be  granted  because  a 
Judgment  was  for  gold  or  silver,  or  equivalent  in 
United  States  currency,  as  the  error,  if  any,  could 
be  reviewed  by  appeal.  Wlndisch  v.  Gussett,  80 
Tex.  744. 

That  a  Judgment  -was  void  and  illegal  because 
given  for  confederate  notes  will  not  entitle  an  in- 
junction where  complainant  does  not  allege  in  his 
petition  that  such  notes  at  the  time  of  their  ma- 
turity were  worthless,  and  under  the  rule  as  now 
enforced  in  this  court,  as  well  as  in  the  Supreme 
Court  of  the  United  States,  there  is  nothing  to 
show  otherwise  than  that  it  was  a  fact  greatly  to 
his  advantage.    Holler  v.  Wooldrldge,  40  Tex.  486. 

But  in  Thompson  v.  Bohannon,8tf  Tex.  241,  wbeie 
the  court  erred  in  rendering  a  Judgment  enforcing 
written  contracts  for  con  federate  money,  apparent 
on  the  face  of  the  notes,  the  Judgment  was  en- 
Joined.  This  case  is  not  referred  to  in  Holier  v. 
Wooldrldge,  suprot  but  the  doctrine  in  regard  to 
such  Judgments  is  regarded  as  changed  by  the  de- 
cisions in  the  United  States  Supreme  Court.  The 
decision  in  the  United  States  Supreme  Court  is  not 
quoted,  but  in  McManus  v.  Scott.  48  Tex.  601,  the 
change  in  the  line  of  decisions  in  Texas  in  regard 
to  confederate  money  is  noted  in  the  follow jn»f 
manner:  ''Though  the  instructions  were  in  accord 
with  the  decisions  of  the  supreme  court  of  this 
state  at  the  time  it  was  given,  the  rule  bns  since 
l)een  changed  so  as  to  conform  to  the  decisions  of 
the  Supreme  Court  of  the  United  States  in  regard 
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I  to  transactions  in  confederate  treasury  notes;**  eit- 
'  ing  Thorlngton  v.  Smith,  75  U.  8. 8  WalL  1.  IJB  L.  ed. 
86L 

And  erroneous  taxing  of  witness  fees  will  not 
be  cause  for  enjoining  the  Judgment,  as  the  remedy 
Is  by  certiorari.    Stokes  v.  Knarr,  11  Wis.  SOa 

An  injunction  will  not  be  grantisd  for  errors  ta 
giving  Judgment  for  oasts,  as  the  remedy  is  in  the 
court  of  errors.  Thompson  v.  Meek,  9  Hneed,  27U 
(  Calderwood  v.  Trent,  9  Rob.  (La.)  fBtt, 
*  Defects  and  informalities  as  to  the  maturity  of 
the  debt  in  a  bill  of  f  oreoloeure  will  not  authorise* 
an  injunction  against  the  same,  where  the  com- 
plainant is  not  prejudiced.  Ctarey  v.  Honstoo  ft  T. 
C.  H.  Co.  45Fed.  Bep.  488. 

A  court  of  chancery  does  not  act  as  a  court  of 
errors  to  examine  or  reverse  the  Judgments  of  * 
court  of  law.  Curtis  v.  Cisna,  1  Ohio,  420;  BuUard 
V.  White,  2  Tex.  App.  Ov.  Oaa.  (Willson)  S86:  Odom 
v.McMahan,  67  Tex.  SOS;  Miiler  v.  Morse,  28  Mloh. 
865;  Ex  parte  Christian,  S8  Ark.  641. 

As  the  remedy  is  by  appeal  or  writ  of  error. 
Holmes  v.  Bemsen,  7  Johns.  Cb.  286. 

That  a  Judgment  is  rendered  by  a  mistake  of  law, 
will  not  enUtie  an  injunction  where  there  ia  a  rem- 
edy by  appeal.  Moesohler  v.  Lochte,  12  N.  Y.  8.  B. 
856. 

Or  a  remedy  in  the  oourt  to  oorreot  the  Mme^ 
Jillett  V.  Union  Kat.  Bank,  66  Mo.  804^ 

Where  the  circuit  Judge  made  a  mistake  in  re- 
manding the  case  to  the  common  pleas,  instead  of 
allowing  it  to  remain  in  the  circuit  court,  and  the 
chief  Justice  on  a  rule  to  open  the  case  remanded 
the  case  to  the  common  pleas,  when  it  ought  t» 
have  been  remanded  to  the  circuit,  and  the  defend- 
ant did  not  know  of  this  until  the  time  to  take 
out  a  writ  of  error  had  expired,  an  Injuuctioo 
will  not  be  granted  where  no  merit  was  shown. 
Stout  V.  Slocum,  62  N.  J.  Eq.  88. 

But  where  complainant  obtained  a  change  of 
venue  and  the  case  was  sent  to  another  Justice,  but 
not  the  next  nearest  Justice,  who  refused  to  try  the 
case,  and  the  officer  took  him  before  another  Jus- 
tice, to  which  complainant  objected,  and  a  Judg- 
ment of  a  fine  and  costs  was  rendered,  and  cer- 
tiorari was  taken  to  the  district  court,  which 
refused  to  try  the  case,  and  sent  it  to  the  circuit 
court,  which  refused  to  try  it,  and  sent  it  back  to 
the  district  court,— an  injunction  will  be  granted 
as  the  Judgment  Is  void,  although  it  does  not  ap- 
pear whether  an  attempt  has  been  made  to  oorrect 
the  erroneous  decision  in  the  certiorari  proceeding, 
nnd  the  remedy  to  resist  execution  will  not  prevent 
an  injunction.    Conneli  v.  Stelson.  88  Iowa,  147. 

And  where  the  Justice  refused  a  change  of  venue 
in  forcible  detainer,  and  Mo.  Rev.  Stat.  1888,  6  6341, 
provides  that  after  affidavit  for  change  of  venue  is 
filed  the  Jupttce  shall  not  have  Jurisdiction,  the 
judpment  will  be  enjoined  where  the  title  of  the 
land  is  in  question.   Jones  v.  Ph«rl8,G0  Mo.  App. 
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Publishing  Company  stated  that  said  Mexico 
Pablishioj;  Company  ought  to  recover  the 
sum  of  $68.  W,  and  gives  said  sum  as  the 
amount  sought  to  be  recovered ;  (6)  because 
said  justice  of  the  peace  attempted  to  render 
a  judgment  for  a  larger  amount  than  the  sum 
stated  in  the  affidavit  in  attachment  as  due 
from  the  said  plaintiff  herein  to  said  Mexico 
Publishing  Company.  Wherefore  plaintiff 
prays  that  said  Judgment  be  vacated  and  an- 
nulled and  held  for  naught,  and  that  the  de- 
fendants, and  each  of  them,  be  perpetually 
enjoined  from  enforcing,  or  seeking  to  en- 
force, said  so-called  judgment."  Appellees 
filed  separate  demurrers  to  the  complaint, 
upon  the  ground  that  it  did  not  state  facts 


sufficient  to  constitute  a  cause  of  action^ 
which  were  sustained,  and  appellant  except- 
ed.    Appellant  refused  to  amend  the  com 
plaint,  and  judgment  was  rendered  in  favor 
of  the  appellees. 

Did  the  court  err  in  sustaining  the  demur- 
rers to  tbe  complaint?  This  is  the  only  ques- 
tion to  be  decided.  The  certified  transcript 
of  the  judgment  and  proceedings  before  tho 
justice  of  the  peace,  which  were  filed  with 
the  complaint  as  an  exhibit,  did  not  thereby^ 
become  a  part  of  the  record,  and  cannot  be 
considered  in  determining  the  question  of  tho 
sufficiency  of  the  complaint.  GontoeUv,  Gem- 
tteU,  100  Ind.  487 ;  Brooks  v.  Earris,  41  Ind. 
890 ;  W/iarton  v.  WiUon,  60  Ind.  591 ;  Morrison 


And  in  Ooobran  v.  Street,  Wythe.  69,  1  Wajth. 
(Ya.)  79,  It  was  held  that  the  mlstakeo  belief  of  four 
juroTB  that  they  were  bound  by  a  majority  to  ren- 
der a  verdict  contrary  to  their  own  Judgment  was 
•ulBcient  ground  for  enjoining  the  Judgment  at 
law,  where  this  was  discovered  too  late  to  apply 
for  a  motion  for  a  new  trial. 

Bat  in  Howard  v.  McCail,  21  Graft.  SOU,  the  case 
of  Cochran  v.  Street,  1  Wash.  (Va.)  79,  as  to  allow- 
ing a  Juror  to  impeach  his  verdict,  was  overruled. 

b.  In  refusing  a  eontfniMMiee. 

An  Injunction  will  not  be  granted  against  a  Judg- 
ment at  law  for  error  in  refusing  a  oontiouaoce. 
Byrne  v.  Montague,  4  Hen.  ft  M.  ISO;  Rlsher  v. 
Boush,  2  Ma  96. 2S  Am.  Dec  44S. 

As  the  remedy,  if  any.  Is  by  resort  to  a  higher 
tribunal.    Western  v.  Woods,  1  Tex.  1. 

In  Naylor  v.  Phillips,  2  Stew,  ft  P.  (Ala).  66,  it  was 
said  that  the  lUegal  refusal  of  a  continuance  will 
not  Justify  an  injunction  against  the  Judgment. 

e.  In  ruUngs  <m  pfeadinai  or  motions. 

The  exclusion  of  a  defense  will  not  be  ground  for 
an  injunction  against  a  Judgment,  there  being  a 
remedy  by  appeaL  Hart  v.  Life  Asao.  64  Ala.  495: 
Mooce  V.  Dial.  8  Stew.  (Ala.)  156;  Danaher  v.  Pren- 
tisB, »  Wis.  811;  Dunn  v.  Fish,  8  filaokf .  4D7:  Bob- 
bins V.  HoUey,  1 T.  B.  Mon.  191. 

Or  whare  there  is  a  remedy  by  certiorari  which 
the  party  through  negligence  has  failed  to  secure. 
Haloomb  v.  Kelly.  57  Tex.  618. 

And  erroneous  proceedings  before  a  Justice  re- 
fusing an  alBdavit  of  Illegality  will  not  authorize 
an  injunction  against  a  sale  on  an  execution,  as 
there  Is  a  remedy  In  the  circuit  court  to  compel  the 
Justice  to  hear  and  determine  the  claim  under  an 
affidavit  of  illegality.    Wordehoff  v.  Evers,  18  Fla* 


In  Marine  Tns.  Co.  v.  Hodgson,  11  U.  S.  7  Cranch, 
882, 8  Lb  ed.  862,  where  aninjuncrion  was  sought  be- 
cause a  plea  had  been  erroneously  rejected  at  law, 
it  was  held  that,  where  a  case  was  fully  and  fairly 
tried  at  law,  though  the  defense  ought  to  have 
been  sustained,  an  injunction  will  not  be  granted 
against  the  Judgment. 

Brrors  of  a  court  of  law  in  not  sustaining  a  plea 
of  ntU  Uel  record  will  not  authorize  an  injunction 
against  the  Judgment.  The  remedy  Is  by  appeal, 
writ  of  error,  or  supersedeas.  Black  v.  Smith,  18 
W.Va.  780. 

An  injunction  was  refused  for  change  fn  the  In- 
terrogatories, where  such  change  was  made  before 
they  were  executed,  and  for  refusing  leave  to  file 
an  amended  plea,  where  a  motion  for  a  uew  trial 
was  not  made,  and  the  bill  of  exceptions  was  not 
lost,  and  the  clerk  was  not  insolvent,  as  was  alleged 
In  the  bill  of  complaint.  Beynolds  v.  Dunlap,  94 
Oa.  727. 

An  injunction  will  not  be  granted  against  a  Judg- 
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ment  on  the  ground  of  erroneous  rulings.  Meixell 
V.  Kirkpatrick,  28  Kan.  816. 

Or  where  erroneous  rulings  on  the  trial  were  not 
excepted  to.  as  there  Is  a  remedy  on  error.  Bo- 
buck  V.  Harklns,  88  Oa.  174. 

And  errors  In  allowing  an  amended  attachment 
will  not  be  ground  for  enjoining  a  sale.  Tilton  v* 
Oolleld,  98  U.  S.  108. 2b  L.  ed.  868. 

And  error  In  refusing"  a  new  trial  will  not  b» 
ground  for  enjoining  the  Judgment.  Beynolds  v. 
Horine,  18  a  Mon.  284:  Collins  v.  Butler.  14  Cul.  2S3. 

In  Hood  V.  New  York  ft  N.  H.  It.  Co.  23  Conn.  009^ 
it  was  held  that  an  injunction  will  not  be  granted  to 
prevent  a  party  from  prosecuting  bis  motion  for  a 
new  trial,  on  the  ground  that  it  was  apprehended 
that  the  court  would  commit  errors  and  set  th* 
Judgment  aside. 

Brroneous  rulings  on  a  motion  for  a  new  trial,  or 
failure  to  charge  the  Jury,  will  not  authorise  an 
injunction  against  the  Judgment.  Montgomery  v. 
Qriffln,  Walk.  (Miss.)  4B8. 

d.  In  rulinos  on  evidenee. 

That  the  rulings  on  the  evidence  were  erroneous 
will  not  authorise  an  injunction  against  the  Judg- 
ment.   Gibson  v.  Cohen,  86  Oa.  8C0. 

Mistakes  made  by  a  witness  are  not  ground  for 
enjoining  a  Judgment.  Governor  v.  Barrow,  la 
Ala.  640. 

And  the  same  was  held  where  erroneous  evidence 
was  received,  the  remedy  being  by  certlornrL 
Kotzein  v.  Cox,  22  Tex.  62;  Lelby  v.  Ludlow,  4  Ohio,. 
«09. 

An  injunction  will  not  be  granted  on  account  of 
admitting  Improper  evidence,  and  for  errors  in  the 
verdict,  as  the  remedy  is  by  appeal.  Long  v. 
Smith,  89  Tex.  160.  , 

And  error  in  the  admission  or  rejection  of  evi* 
denoe,  or  for  erroneous  decisions  of  law,  will  not 
Justify  relief  by  injunction  where  complainant 
moved  for  a  new  trial  and  then  withdrew  the  mo- 
tion.  Miller  V.  Duvall,  26  Md.  47. 

And  error  In  excluding  evidence  is  not  ground 
for  injunction.  Vaughn  v.  Johnson,  9  N.  J.  Eq. 
173;  Thomas  v.  Beam,  2  Port.  (Ala.)  262L 

As  the  remedy  is  by  appeal  or  by  writ  of  error. 
Hahn  v.  Hart,  12  B.  Mon.  426. 

The  exclusion  of  evidence  or  a  defenm  will  not 
authorize  an  injunction  against  the  Judgment,  as 
there  is  a  remedy  by  appeal  or  writ  of  error. 
Dunn  V.  Fish,  8  Blackf.  407. 

But  in  Ambler  v.  Wyld,  2  Wash.  (Va.)  86,  it  waa 
held  where  evidence  was  freely  admitted  on 
one  side,  and  without  color  of  reason  was  rejected 
on  the  other,  the  trial  was  not  fair  and  equal,  nor 
such  as  ought  to  conclude  the  parties,  and  since  the 
injured  party  did  not,  and  now  cannot  obtain  re- 
lief in  a  court  of  law,  it  can  only  bo  nfforded  by  a 
court,  of  equity,  and  may  properly  be  so,  as  In- 
numerable precedents  will  prove:  and  lu  Picket  v. 
Morris,  2  Wash.  (Va.)  255  the  court  says  that  io 
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▼.  Fishel,  64  Ind.  177 ;  Par$fmB  ▼.  Milford,  67 
iDd.  489 ;  Lytle  v.  LytU,  87  Ind.  281 ;  WiUon 
T.  Vance,  «55  iDd.  584 ;  Matheney  ▼.  iSaW,  76 
iDd.  638;  Thornton'8  Pr.  Code  (Ind.)  g  862, 
note  2.  When  a  recovery  is  sought  on  a  note, 
mortga/^e,  or  other  contract  in  writing,  our 
Code  requires  that  a  copy  of  the  same  be  filed 
with  the  pleadinff ;  but  when  the  cancelation 
or  legal  destruction  of  such  an  instrument  is 
demanded,  this  rule  does  not  apply.  John9an 
V.  Moore,  112  Ind.  91  ;  Eeitman  y.  8dmek,  40 
Ind.  93 ;  BarJdey  ▼.  Tapp,  87  Ind.  25.  Ex- 
amining the  complaint  in  this  case  without 
reference  to  the  transcript,  we  find  that  the 
first,  second,  third,  and  fourth  reasons  given 
for  the  Judgment  of  the  justice  of  the  peace 


being  void  are  mere  ooncluslona,  and  do  nol 
help  the  complaint  In  any  way.  Facta,  not 
conclusiona»  must  be  averrra.  Kkyla  v. 
BoBkett,  112  Ind.  515 ;  Qvenn  v.  Kraner,  97 
Ind.  688;  Kern  y.  Hadengg,  11  Ind.  443, 
71  Am.  Dec.  860 ;  Clark  v.  Lineberger,  44  Ind. 
228 ;  McClamroek  y.  FUnt,  101  Ind.  278.  The 
fifth  and  sixth  specifications  present  substan- 
tially the  same  question.  It  appears  from 
the  allegations  in  the  fifth  specification  that 
the  appellant  was  a  nonresident  corporation, 
and  was  served  by  publication  of  notice. 
That  said  corporation  did  not  enter  any  ap- 
pearance to  said  cause,  and  was  not  in  court 
by  any  officer,  agent,  or  attorney,  and  that 
the  justice  rendered  judgment  against  the 


Ambler  v.  Wyld  be  might  have  appealed,  and  still 
tbe  court  gave  him  relief.  But  eee  Fen  trees  v. 
BobiDS,  supra,  a. 

^  AmIo  i/ncomvettncv  of  evidence. 

That  a  Judgment  was  obtutned  on  Inoompetent 
evidence  will  not  be  ground  for  an  injunction. 
Jierrltt  v.  Baldwin,  6  Wis.  488. 

Or  that  it  was  obtained  by  incompetent  or  false 
evidence.  Galena  &  &•  W.  B.  Go.  v.  Bnnor,  116  HI. 
SB. 

And  an  injunction  will  not  be  granted  on  the 
irround  that  at  the  time  of  the  trial  tbe  witness 
for  complainant  was  incompetent.  Greenfield  v. 
FHerson,  7  Heisk.  888;  Williams  v.  Carr,  i  Goto. 
App.868. 

f  •  As  to  inmfficUney  o/  evidence. 

And  insuiBoiencv  of  evidence  is  not  ground  for 
an  injunction  against  the  Judgment.  Martin  v. 
Pifer.  96  Ind.  245;  Burke  v.  Wheat,  22  Kan.  72S; 
Braden  v.  Beitzenberger,  18  W.  Va.  286;  A.  B. 
Smith  Co.  V.  Bank  of  Holmes  County  (Bfliss.)  18  So. 
847;  Lockard  v.  Lockard.  16  Ala.  423. 

As  the  remedy  is  by  appeaL  Shieveport  v. 
Flournoy,  26  La.  Ann.  TOO;  Cobb  v.  Gamer  (Ala.)  17 
8o.  47:  Sartorinus  v.  Dawson,  18  La.  Ann.  Ill;  Dupre 
V.  Anderson,  46  La.  Ann.  1134;  Naughton  v.  Dink- 
grave,  26  La.  Ann.  688. 

Or  by  certiorari.  Botzein  v.  Coz,  22  Tex.  62;  Jor- 
dan V.  Corley,  42  Tex.  284. 

Or  there  is  ample  remedy  by  appeal  or  motion. 
Hoescbler  v.  Locbte,  12  N.  Y.  8.  R.  865. 

So  where  it  was  rendered  without  proper  evi- 
dence, the  remedy  was  by  writ  of  error.  Burke  v. 
Wheat,  22  Kan.  732. 

Defects  in  the  evidence  of  service  of  process  will 
not  entitle  an  injunction  against  a  Judgment,  the 
remedy  being  by  appeal  or  motion  to  vacate.  Pico 
V.  Sunol,6Cai.  204. 

A  Judgment  *'by  default**  without  evidence  ren- 
dered by  a  Justice  of  the  peace  will  not  authorize 
an  injunction.   Hunter  v.  Hoole,  17  Gal.  418. 

Or  where  the  Judgment  is  rendered  by  a  Justice 
without  evidence.    Wright  v.  Eaton.  7  Wis.  606. 

And  an  injunction  will  not  be  granted  on  tbe 
ground  of  failure  of  proof.  Powell  v.  Stewart,  17 
Ala.  710. 

So,  an  injunction  will  not  be  granted  against  a 
Judgment,  on  the  ground  of  inability  to  prove  in 
the  action  at  law  the  character  of  tbe  considera- 
tion, for  the  rules  of  evidence  in  equity  are  the 
eame  as  those  in  law.  Beed  v.  Clarke,  4  T.  B.  Mon. 
18. 

And  that  a  Judgment  agalnst'a  garnishee  was 
rendered  on  insufficient  evidence  will  not  Justify 
an  injunction.  A.  B.  Smith  Co.  v.  Bank  of  Holmes 
County  (Miss.)  18  So.  847.  But  see  Freeman  v.  Mil- 
ler, <n/ra. 

Belief  against  dispossession  in  ejectment  may  be 
granted  where  defendant,  having  an  older  entry 
m  L.KJL. 


but  the  younger  patent,  bad  a  defense  by  possession 
which  he  was  not  allowed  to  prove  becaoae  the  en- 
try number  as  recited  by  the  surveyor  was  wrong 
and  there  was  no  offloer  from  whom  be  could  get 
copies  of  the  entries  to  show  the  mistake.  Tbe  fact 
that  the  oourt  at  law  bad  concurrent  Jurisdiction  to 
relieve  against  mistakes  In  titles  did  not  prevent 
the  relief,  and  the  court  said:  '*If  a  court  of  law 
determine  contrary  to  equity,  reooune  moat  bo 
bad  somewhere.  It  would  seem  that  if  a  Jury  act- 
ing upon  a  complicated  mass  of  equitable  testimo- 
ny should  err,  and  persist  in  it.  remedy  should  be 
had  in  equity.**  Wilson  v.  Kilcannon«  1  Overt.  SOL 

That  the  evidence  for  a  change  of  venue  was  to- 
sufficient  where  a  change  was  allowed,  and  the 
Judgment  was  enjoined,  will  not  authorize  a  re- 
versal, if  the  discretion  of  the  court  Is  not  shown  to 
have  been  abused.   Trlplett  v.  Scott,  6  Bush,  81. 

For  change  of  venue,  see  Gonnell  v.  Stelson,  88 
Iowa,  147,  Mipra,  a. 

Where  a  garnishee  had  made  full  answers  to 
the  inquiries  propounded  to  him  by  the  officer,  who 
wrote  out  the  same  and  certified  it  to  tbe  court,  a 
Judgment  for  failure  to  answer  interrogatories  as 
to  effects  in  his  possession  will  be  enjoined  where 
such  interrogatories  were  not  propounded,  and  be 
was  not  aware  of  the  Judgment  until  after  tbe 
term,  and  owed  nothing.  Freeman  v.  Miller,  n 
Tex.  872. 

But  see  P.  B.  Smith  Co.  v.  Bank  of  Holmes 
County,  eupra. 

Injunction  will  lie  to  stay  execution  of  a  Judg- 
ment rendered  by  a  Justice  of  the  peace  against  a 
garnishee,  on  the  answer  of  the  latter  that  he  had 
executed  for  his  Indebtedness  a  negotiable  note 
which  was  not  yet  due,  where  the  justice  of  the 
peace  had  no  authority  to  render  Judgment  against 
a  garnishee,  who  answered  to  tbe  effect  stated,  and 
without  further  proceedings  or  proof,  as  the  Justice 
was  without  authority  to  enter  up  judgment. 
Kapp  V.  Teel,  88  Tez.  811. 

g,  AmIo  exeeeelve  judgments. 

Generally  an  Injunction  will  not  be  granted 
against  a  Judgment  on  the  ground  that  It  is  excess- 
ive. (This  is  in  accord  with  GUM-Buksno  Uoor. 
iNO  Co.  V.  Mexico  Pub.  Co.)  Smith  v.  D*Lash- 
mutt,  4  Mo.  108;  Jones  v.  Neely.  82  IlL  71:  Fenster- 
macher  v.  Xander,l]6  Pa.  41;  Beed  v.  Clarke,  4  T. 
R.  Mon.  18;  McGowen  v.  Toung,  2  Stew.  &  P.  (AlaJ 
160;  Bates  v.  Murphy,  Id.  16!^  Walker  v.  Shreve. 
87111.474. 

As  there  is  a  remedy  by  appeal.  Murdock  v.  De 
Vrles,37Cal.fi27. 

Or  by  motion  for  a  new  trial.  Pogue  v.  Sbotwel^ 
2  Dana,  282. 

Or  by  writ  of  error.  Burlington  Ina.  Go.  v. 
Mortimer,  62  Kan.  764. 

Or  by  appeal  or  certiorari.  King  v.  Vaugban,  • 
Yerg.  b\  29  Am.  Dec.  104. 

And  in  Roots  v.  Brown.  1  Bibb,  354,  aa  to  whethei 
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Appellant  for  a  irreater  amount  than  the  sum, 
stated  in  tbc  aflldavit  in  attachment.  Coun- 
sel for  appellant  contend  ''that  the  justice  of 
the  peace  had  no  Jurisdiction  over  the  person 
of  the  appellant.  The  complaint  contains  no 
Allegation  showing  a  want  of  such  Jurisdic- 
tion. On  the  contrary,  it  is  alleged  that  the 
•only  process  under  which  appellant  was  he- 
fore  said  Justice  t)ein>;  publication  of  notice 
AS  a  nonresident."  This,  then,  is  a  case 
where  the  Justice  had  Jurisdiction  over  the 
person  of  the  appellant,  and  does  not  fall 
w^ithin  the  rule  aeclared  in  the  followini; 
<»sc8  cited  by  counsel  for  appel lant :  Pettroee 
Y.  MeEimie,  116  Ind.  80;  Johnmm  y.  Bam- 
•My,  91  Ind.  198;  Brickley  y.  HeObruner,  7 


Ind.  488 ;  Qran  y.  R€n,  87  Ind.  198 ;  Earl 
y.  Matheney,  60  Ind.  202 ;  Cain  v.  Gada,  84 
Ind.  209.  The  Justice  also  had  Jurisdiction 
oyer  the  subject-matter.  Sections  953.  1438, 
Rev.  Stat.  1881  (Rey.  SUt.  1894  [Burns' 
e<f.]  §§  965,  1500).  Counsel  for  appellant 
urge  that  the  Judgment  is  yoid  for  the  reason 
that  the  Justice  of  the  peace  rendered  Judg- 
ment for  a  greater  amount  than  the  sum 
stated  in  the  affidavit  in  attachment,  and  cites 
in  support  of  this  proposition  the  following 
cases :  Henrie  y.  StMOBey,  6  Bl ackf .  275 ;  Row  • 
ley  y.  Berrian,  12  111.  202;  Eidiinn  y.  Xyoii, 
85  111.  150;  Holmn  y.  Emporium  Real-BttaU 
d  Mfg,  Ci?.  42  111.  806;  Fartyth  y.  Warrm, 
62  Hi.  68 ;  Fellowi  y.  Dickens,  5  La.  Ann.  181 ; 


a  JudirmeDt  will  be  enjoined  for  excessive  dam- 
Ages,  was  not  decided,  as  new  trials  will  not  be 
granted  where  the  defense  only  goes  to  mittgatloa 
«of  damages. 

Or  that  a  judgment  bears  interest  which  is  not 
euDportedby  the  yerdict  will  not  authorise  an  in- 
junction against  the  same.  HcMicken  v.  Mlllaudoo, 
S  La.  180. 

And  error  in  interest  in  the  jadgment  will 
not  authorize  an  In  junction,  as.  the  same  can  he 
oorrected  after  sale  on  execution,  if  the  property 
«eli8  for  more  than  the  mortgage  debt.  Walker  v. 
Villa  vaso,  26  La.  Ann.  tf. 

An  Injunction  will  not  lie  to  restrain  the  execu- 
tion of  a  judgment  on  the  ground  that  the  amount 
Is  erroneous,  being  greater  than  the  liability  of 
complainant  limited  on  the  bond  as  surety.  Stinson 
T.  Hill.  21  La.  Ann.  6a0. 

If  in  serving  the  summons  the  oonstable  by  mis. 
take  entered  a  less  amount  on  the  copy  served  then 
Id  the  original  summons,  the  judgment  in  excess 
ia  only  voidable,  and  the  judgment  in  excess  of  the 
amount  indorsed  cannot  be  enjoined.  (Reversing 
the  former  opinion  in  the  same  case.)  Baawtt  v. 
UttchelL,  40  Kan.  549. 

So,  under  W.  Va.  Code  1868,  o>iap.  184, 1 6,  provid- 
ing for  a  proceeding  tr  oorreoi  the  judgment  by 
Yiotice  and  motion,  an  injunction  will  not  be 
■frranted  on  the  ground  that  the  judgment  was  ex- 
^x'ssive  by  reason  of  miscalculation.  Alleman  v. 
Kigbt,19W.  Va.80L 

Where  a  defendant  plaims  that  a  judgment 
Against  him  is  exoeaslve,  and  the  answer  under 
<Mith  denies  the  excess  as  to  all  but  a  portion  which 
he  credits  on  the  il.  fa.,  the  injunction  should  be 
•dissolved.    Rodahan  v.  Driver,  28  Gki.  86S. 

Where  it  was  claimed  that  a  judgment  was  ob- 
tained upon  a  note  given  only  to  be  used  as  coUat- 
-eral  and  not  to  be  sold,  and  which  was  for  a  greater 
«mount  than  was  due,  a  judgment  upon  the  same 
will  not  be  enjoined,  in  the  absence  of  an  allegation 
that  adequate  relief  oonld  not  be  had  at  law,  or 
Traud,  or  assignment  contrary  to  contract,  or  un- 
fairness of  the  def  endan  t.  Hungerf  ord  v.  Slgerson, 
•«1  U.  8.  ai  How.  166, 15  L.  ed.  869. 

That  the  amount  of  a  judgment  at  law  is  too 
ilarge  on  account  of  mietake  which  is  not  indicated 
will  not  authorize  an  injunction  against  the  en- 
forcement of  such  judgment,  where  the  mistake 
•occurred  through  negligence  on  the  part  of  com- 
plainant, and  the  remedy  exists  at  law  to  appeal  to 
the  court  rendering  the  judgment  for  reltedC  Hus- 
•eatine  v.  Mississippi  ft  M.  K.  Co.  1  DHL  536. 

But  under  Tex.  Rev.  Stat.  art.  4841,  providing  that 
the  judgment  against  the  claimant  In  attachment 
ehall  be  for  the  principal  and  interest  and  10  per 
•cent  damages  of  the  amount  claimed  In  the  writ, 
where  the  execution  was  for  the  ^fisessed  value  of 
the  property  under  the  statute  and  greMtly  In  ex- 
<**V9  of  the  debt  and  judgment  and  damages,  the 
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same  should  be  set  aside  as  there  Is  no  remedy  by 
motion  or  appeaL  Wills  Point  Bank  v.  Bates,  76 
Tex.  888. 

And  where  a  replevin  lN>nd  was  indorsed  ^*Vor- 
feited,**  and  execution  issued  agamstthe  securities 
for  the  full  amount  of  the  judgment,  interest,  and 
cost,  and  the  appraisement  made  by  the  sheriff  and 
Indorsed  upon  the  bond  was  not  in  compliance 
with  the  law  in  that  he  appraised  personalty  and 
realty  together  as  though  they  were  but  one 
thing,  and  it  was  evident  the  bond  was  given  for  the 
forthcoming  of  the  personal  property  only,~an  in- 
junction was  granted  to  allow  the  surety  to  prove 
the  real  value  of  the  personal  property  not  forth- 
oomlng.    Miles  v.  Davis,  86  Tex.  660. 

A  judgment  in  attachment  for  a  greater  amount 
than  due  will  be  enjoined  at  the  instance  of  another 
attaching  creditor  where  judgment  was  taken  with 
knowledge  of  the  oomplainants*  claim,  and  this 
on  the  ground  of  implied  fraud.  Hale  y.  Chandler, 
.8Mioh.68L 

In  IfcRae  v.  Woods,  8  Wash.  (Va.)  80,  the  oourt 
enjoined  a  judgment  at  law  on  the  ground  that  It 
was  more  than  the  plaintiff  was  in  consoienoe  en  ti- 
tled to,  and  there  was  no  standard  by  which  the 
oourt  could  determine  the  excess.  In  this  case  it  was 
a  judgment  for  the  whole  value  of  a  lottery  ticket, 
which  was  certainly  more  than  he  was  entitled  to, 
and  the  value  had  not  been  fixed  in  the  scheme  of 
the  lottery,  or  in  the  sale,  or  in  the  verdict,  and  ev- 
idence of  jurors  to  explain  the  verdict  conflicted. 

In  Bullock  V.  Goodall,  8  Call  (Va.)  44.  a  fine  of 
£264  against  a  sheriff  for  not  returning  sn  execu- 
tion was  enjoined  on  the  ground  that  by  the  bill  of 
rights  ^'excessive  floes  shall  not  be  imposed,**  and 
that  this  was  excessive,  unconstitutional,  oppress- 
ive, and  against  conscience,  where  the  delay  In 
returning  execution  was  at  the  request  of  a  cred- 
itor who  had  been  satisfied.  The  relief  would  be 
granted  even  if  objection  had  t>een  made  to  juris- 
diction of  equity. 

And  an  injunction  was  granted  in  a  similar  case 
on  the  ground  of  a  mistake  of  law  owing  to  a  gen- 
eral delusion.    Tomkies  v.Downman,  6Munf.567* 

But  both  these  cases  were  overruled  in  Bierne  v. 
Mann.  6  Leigh,  864,  on  the  ground  that  a  court  of 
equity  can  not  correct  the  errors  of  a  oourt  of  law. 

Where  an  executor  recovered  vindictive  dam- 
ages for  levying  on  a  slave  as  the  property  of  a 
legatee,  and  the  executor  had,  prior  thereto,  sold 
to  himself  the  slaves  belonging  to  the  estate  to  pay 
the  debts  of  the  estate,  an  injunction  was  granted 
on  the  ground  of  vindictive  damages,  and  also  to 
require  an  account  to  see  whether  a  sale  was  neces- 
sary for  the  debts  of  the  estate,  although  a  de- 
fense was  not  made  at  law  in  the  action  of  tres- 
pass, and  the  verdict  could  be  impeached,  as 
matters  Involving  an  account  of  executorship  are 
peculiarly  within  the  province  of  a  court  of  equity. 
Anderson  v.  Fox,  2  Hen.  ft  M.  S15. 
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TUton  f,  CofiM,  2  Colo.  892.  These  cases  do 
not  sustain  the  ooDteDtion  of  counsel  for;ftp- 
pellant.  The  le^al  proposition  they  declare 
Is  that  ''the  plaintlfi  in  attachment  proceed- 
ings is  not  entitled  to  a  judgment  for  a 
greater  sum  than  he  demands  by  his  afflda^t 
together  with  interest,  if  the  debt  be  such  as 
to  draw  interest.**  In  the  cases  cited  the 
question  was  presented  and  determined  on  ap- 
peal. There  is  no  intimation  that  a  judfl^- 
ment  so  rendered  would  be  yoid.  In  Henrie 
V.  8iM(uey,  5  Blackf.  278.  this  court  held  that 
it  was  error  to  render  a  judgment  for  a  ({greater 
sum  than  the  plaintiff  demands  in  his  affi- 
davit in  attachment,  together  with  interest, 


if  the  debt  be  such  as  to  draw  Interest,  and 
reversed  the .  cai|«e  Jon  ^that  reason.  The.ieQ- 
dition  of  the  judgment  f or  .a- griPBter  amoont 
than  the  sum  stated  in  the  affidavit  did  not 
deprive  the  justice  of  jurisdiction  nor  render 
the  ludgment  void.  If  such  action  of  thfr 
justice  was  erroneous,  the  judgment  could 
not  be  enjoined,  the  court  having  jurisdiction 
of  the  parties  and  the  subject-matter.  Bart 
V.  Matheney,  60  Ind.  202 ;  WiUiamt  v.  Hitae, 
88  Ind.  909 ; De Haven  Y.  ChvaU,  Id.  846;  Me- 
Alpine  v.  JSweeUer,  76  Ind.  78 ;  Hume  v.  Oon- 
duitt.  Id.  598.  The  court  below  did  not  err 
in  sustaining  the  demurrers  to  the  complaint. 
Thejudgrnera  is  therefore  affirmed. 


h.  A»to  partfes. 

That  the  judgmeDt  and  execution  were  a^lnst 
8.  ti  al.,  and  lo  the  suit  in  which  it  was  pretended 
to  be  rendered  there  were  several  other  defendants 
named:  and  that  the  judsrment  was  rendered  on 
the  order  of  the  Judsre  at  chambers,  and  not  in 
term  time;  and  that  the  only  entry  of  the  judsr- 
ment  was  in  the  minute  book  of  the  court,— will  not 
be  ground  for  enjoininir  the  Judgment  where  there 
is  no  allegation  that  the  Judgment  was  unjust. 
Benches  v.  Carriaga,  81  Gal.  170. 

So,  relief  will  not  be  granted  against  a  Judgment 
erroneous  because  of  a  remission  of  a  verdict 
against  one  of  the  defendants,  as  the  remedy  is  at 
law.    Reynolds  v.  Horine,  IB  B.  Mon.  231. 

The  enforcement  of  a  Judgment  rendered  on  a 
sci.  fa.  wiU  not  be  enjoined  where  the  court  ren- 
dering the  same  had  Jurisdiction  of  the  person  and 
subject-matter,  although  it  was  claimed  that  this 
oomplainant  was  not  the  party  against  whom  the 
original  judgment  was  rendered,  as  a  writ  of  error 
was  an  adequate  remedy  if  the  Judgment  was  er- 
roneous.   Burke  V.  Qibson,  •  Kulp,  810. 

That  a,discontlnuance  as  to  one  defendant  oper- 
ated as  a  discontinuance  as  to  all,  will  not  Justify  an 
injunction  against  the  Judgment,for  if  there  waser- 
ror  It  should  have  been  taken  advantage  of  at  the 
time.    Markley  v.  Band,  12  Gal.  276. 

And  where  a  Justice  of  the  peace  refused  to  make 
proper  parties  to  the  suits,  and  rendered  Judgments 
that  were  unjust,  the  same  will  not  be  enjoined 
even  if  no  appeal  is  allowed.  Galveston,  H.  &  & 
A.  K.  Co.  V.  Dowe,  70  Tex.  h 

So,  irregularity  In  rendering  a  Judgment  by  de- 
fault against  a  corporation  contrary  to  statute  will 
not  authorize  an  injunction  against  the  same. 
Boyd  V.  Chesapeake  &  O.  Canal  Co.  17  Md.  IK,  79 
Am.  Dec  die. 

A  Judgment  against  a  firm  in  a  flrm^s  name  will 
not  be  enjoined  because  not  against  the  partners  by 
name  individually,  where  there  Is  a  release  of  er- 
rors, as  Wi&  Bev.  Stat.  chap.  100,  fi  7,sub6ec.  10.  pro- 
vides a  remedy  by  motion  for  curing  defects  In 
Judgment  by  amendment.  Mclndoe  v.  Hazelton, 
19  Wis.  667, 88  Am.  Dec.  701. 

Under  La.  Code  Prac.  art  118,  providing  that 
when  the  suit  is  brought  against  the  wife  for  a 
cause  of  action  relative  to.her  separate  interests,the 
husband  must  be  made  a  party,  and  that  If  the  hus- 
band is  absent  the  plaintiff  must  demand  that  the 
wife  be  authorized  by  the  Judge  before  whom  the 
suit  is  brought,  to  defend  it  alone,  if  she  be  of  age, 
where  the  husband  was  not  absent,  and  citations 
were  served  personally  on  both  the  wife  and  the 
husband,  they  were  not  bound  to  defend  the  suit, 
and  the  effect  of  the  default  was  to  create  a  tacit 
Joinder  of  issue  as  to  both  husband  and  wife,  and 
to  fully  Justify  a  final  Judgment  against  the  wife 
which  will  not  be  enjoined  at  her  instance.  Hall 
V.  Carroll,  10  La.  Ann.  412. 

An  injunction  will  not  be  granted  on  the  ground 
that  a  plaintiff  was  dead  at  the  time  of  the  rendi- 
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tlon  of  a  Judgment,  as  there  Is  a  remedy  at  ]xw 
to  quash  the  sama    Wynn  v.  Wilson,  Hempst.  66^ 

Or  the  remedy  is  by  error  coram  ticMs.  WilUam* 
son  V.  Appleberry,  1  Hen.  ft  M.  208. 

And  an  injunction  will  not  be  granted  against  a 
Judgment  In  ejectment  in  favor  of  the  purchaser 
at  an  execution  sale,  on  the  ground  that  the  Judg> 
ment  was  entered  after  death  of  the  defendant  ift 
the  suit  without  notice  by  scL  fa.,  where  it  is  not 
shown  that  the  Judgment  has  been  satisfied  and  a 
sd.  fa.  would  not  have  aided  them.  Harper  v» 
Mill,  85  Miss.  63. 

That  a  Judgment  was  rendered  against  a  defend- 
ant after  his  death,  or  rendered  on  two  verdicte 
which  were  contradfotory,  will  not  authorlaa  sn 
injunction,  as  there  is  a  remedy  by  affidavit  of  il- 
legality, or  motion  to  set  aside.  Lookridge  v. 
Lyon,  08  Ga.  187. 

The  failure  to  suggest  the  death  of  one  of  the 
parties  to  a  Judgment  will  not  entitle  to  en  injunc- 
tion against  the  execution.  Hastings  v.  Gropperv 
8  Del.  Ch.  166. 

So,  error  in  rendering  Judgment  against  a  gam- 
ishee  where  the  debtor  was  not  a  party  to  the  Judg-^ 
ment  will  not  entitle  to  an  injunction  as  there  is  a 
remedy  by  appeal.    Earl  v.  Matheney.  60  Ind.  20S. 

And  under  B.  I.  Pub.  Laws,  chap.  433.  providing 
that  any  person  claiming  attachcid  property  may 
assert  his  claim  by  becoming  a  party  to  the  action 
on  motion,  the  refusal  of  such  right  is  an  error  of 
law,  and  the  Judgment  for  this  cause  will  not  be 
enjoined,  as  the  remedy  Is  by  exceptions.  Barr  v- 
carpenter,  16  R.  L  724. 

But  in  Dobbin  v.  Wytarants,  8  Tex.  457,  It  wt» 
said  that  a  gam  Ishee  liable  in  Judgment  of  garnish- 
ment may  obtain  an  injunction  against  ajudg* 
ment  in  favor  of  the  original  creditor,  against  hiow 
for  the  debt,  where  he  pleaded  that  the  garnishing 
creditors  should  be  made  parties,  and  pleaded  th» 
garnishment  In  discharge  of  the  debt,  which  plea- 
was  refused. 

And  where  a  verdict  was  rendered  against  one  of 
two  defendants,  and  the  Justice  entered  It  against 
both,  it  will  be  enjoined  at  the  instance  of  the  ag- 
grieved party,  on  the  ground  of  being  rendered 
without  Jurisdiction  and  in  fraud  of  plain  tin's 
rights.   Dady V.Brown, 76 Iowa, S28. 

An  execution  and  sale  will  be  enjoined  where  the- 
verdlct  was  uncertain,  and  indefinite,  and  im- 
proper, as  to  the  party  against  whom  it  was  reo> 
dered,  there  being  several  parties  to  the  suit. 
Butt  V.  Oneal,  51  Ga.  868. 

And  a  levy,  sale,  execution,  and  proceedings  on  a. 
decree  will  be  enjoined  in  a  bill  of  review  by  a  de- 
fendant where  the  original  decree  Is  erroneous, 
not  being  against  all  the  parties  that  it  should 
have  been,  thereby  prejudicing  complainant,  and 
was  signed  by  the  solicitor  instead  of  the  Jadge» 
and  there  was  no  order  taking  the  decree  pro  eor»- 
feseo,    Bennett  v.  Brown,  66  Ga.  210. 

Separate  Judgments  rendered  by  different  tri- 
bunals against  different  defendants  acd  atdiflereok 
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1.  Jorlsdielifm  of  sa  Infiuit  deftiida&t 

may  be  acquired  by  the  aervloeof  summons  in 
the  same  manner  as  upon  defendants  who  are  mi 
juris, 

8.  Fkllnro    of   »  eoort   to    appoliit  » 
gumr&imn  mA  litem  for  an  infant  defendant 


does  not  make  the  judgment  If  reooyered  agaloal 
him  so  taTalld  as  to  be  subject  to  oollaterai  at- 
tack. 

8*  li^viietloB  will  not  lie  airalnst  a  jadjv- 
ment  at  law  asalnst  an  infant  merely  because  no 
guardian  ad  Ufsm  was  appointed  for  him  and  hit 
general  guardian  was  not  brought  into  the  ae* 
tion. 

(April  IB,  180a.> 

APPEAL  by  defendants  from  a  decree  of  the 
Montgomery  City  Court  in  fayor  of  corn- 


times  where  they  are  joined  in  the  same  action  are 
irrefrular.as  under  6a.  Code,  f  8660,  the  verdict  must 
cover  the  Issues  made,  and  under  fi  8606,  if  the  judg- 
ment is  void,  it  may  be  set  aside,  providing  that  it 
was  not  occasioned  by  the  negligence  of  the  oom- 
plainant,  and  an  injunction  should  be  granted. 
Norris  v.  Pollaid,  76  Ga.  858. 

Where  a  judgment  was  taken  ha  a  county  against 
one  only  of  two  obiigors,  who  was  not  served  with 
process  in  that  county,  and  the  resident  debtor  was 
not  served  at  all,  and  judgment  was  not  taken 
against  the  one  who  resided  in  the  county  of  judg- 
ment, an  injunction  was  granted  against  proceed- 
ing on  the  levy  and  sale,  at  the  Instance  of  the 
nonresident  debtor.   Austell  v.  M cLarin,  61  Oa,  487. 

The  enjoining  of  a  judgment  because  of  irregu- 
larity in  Its  including  Improper  persons  will  not 
prevent  the  issuing  of  a  proper  execution.  Turner 
V.  Smith,  8  Tex.  606. 

For  Ir^netUmt  oifoinst  fudffmentB  for  erron  oc- 
<tirrfrig  wtMqiwnt  to  their  rendition,  see  noU  to 
little  Bock  ft  Ft.  S.  B.  Ck).  V.  Wells,  ante,  66a 

n.  Forlrreflruldrttles. 

The  case  of  LavTSTaiN  Bnofl.  v.  O^Bbibt  holds 
that  where  the  court  acquired  jurisdictlou  of  the 
person  of  an  infant,  and  failed  to  appoint  a  guar- 
dian adlitem^  the  judgment  would  not  be  void. and 
the  injunction  would  not  be  granted  on  the  prin- 
eiple  that  chancery  has  no  jurisdiction  to  enjoin  a 
judgment  at  law  for  irregularities  attending  and 
errors  committed  by  the  court  in  the  rendition 
thereof,  unless  such  irregularities  or  errors  were 
euffldent  to  render  the  judgment  void.  This  Is  in 
accord  with  the  general  doctrine. 

a.  Oenerallu, 

Generally  an  injunction  will  not  be  granted  for 
Irregularities  in  judgments,  or  for  matters  occurs 
ring  during  the  trial,  or  for  matters  of  form,  or  for 
consolidation  of  causes,  or  for  matters  of  pleadings, 
signing,  or  entering  judgments,  or  for  irregularities 
In  receiving  verdicts,  or  in  docketing  the  cause : 
and  the  injunction  is  usually  refused  on  the  ground 
of  there  being  a  remedy  at  law.  But  there  are  some 
exceptions,  and  injunctions  have  been  granted 
where  the  Irregularity  is  such  as  to  render  the  judg- 
ment void,  and  have  been  granted  for  amendments 
to  pleadings,  on  the  ground  of  surprise,  and  have 
been  gran^  for  irregularities  in  docketlog  the 
case,  and  this  on  the  ground  of  mistake.  As  to 
irregularities  in  the  time  of  trial,  or  the  time  of 
rendition  of  judgments,  there  Is  some  conflict  of 
authority  which  is  noted  below. 

Irregularities  in  the  proceeding  or  judgment  are 
notsufflcientto  obtain  an  inlunction  against  such 
judgment  or  the  execution.  Adams  v.  White,  28 
Fla.  862 ;  Genobles  v.  West,  28  8.  G.  164 ;  Hartford  F. 
Inp.  Co.  V.  Meyer,  80  Neb.  186. 

As  there  is  a  remedy  at  law.  Fowler  v.  Lee,  10 
Gill  ft  J.  868,82  Am.  Bee  172.  _ 

Or  there  is  a  remedy  by  appeal.  Cobb  v.  Gamer 
<Ala.)  17  So.  47* 
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Or  where  there  is  a  remedy  by  appeal,  especially 
where  such  irregularities  have  been  corrected, 
Moeschler  v.  Locbte,  12  N.  7.  B.  B.  866. 

And  will  not  be  enjoined  where  there  Is  a  remedy 
by  writ  of  error.    Byster*s  Appeal,  66  Pa.  478L 

Or  a  remedy  hy  an  action,  or  appeal,  or  by  motion 
in  the  action.   Moeschler  v.  Lochte,  eupra. 

Or  by  motion  in  the  action  to  set  the  same  aside. 
Neville  v.  Pope,  06  N.  a  816. 

Or  a  remedy  by  a  motion  before  the  justice  or  his 
successor  in  office,  to  set  aside  the  judgment,  or  a 
writ  of  recordari  in  the  nature  of  a  writ  of  false 
judgment  in  the  superior  court.  Gallop  v.  Alleo, 
118N.C.2L 

In  Byster'B  Appeal,  svpro.  It  was  said  that  if  a 
judgment  was  Irregularly  obtained  the  remedy  is 
by  writ  of  error,  and  not  by  injunctloai 

Irregularity  In  proceedings  in  ejectment  will  not 
be  ground  for  a  mandatory  injunction  to  regain 
possession,  as  there  is  a  remedy  at  law  to  regain 
possession.   Baker  v.  Monrans,  2  Dow,  P.  C.  68tt. 

Irregularitiea  in  restoring  a  lost  record  without 
notice  will  not  be  ground  for  injunction,  where  It 
Is  not  claimed  that  the  record  as  restored  was  not 
true.    Fuller  V.  Little,  60  IlL  220. 

And  Injunctions  will  not  be  granted  for  irregu- 
larities in  a  decree  after  the  lapse  of  twenty  yeaia. 
Duncan  v.  Williams,  80  Ala.  84L  i 

b.  .^  to  ft^OfltS. 

The  f aflure  to  appoint  a  guardian  ad  litem  for  an 
infant  where  the  court  has  jurisdiction  is  only  an 
irregularity  and  will  not  entitle  to  an  injunction. 
(This  was  also  held  in  Lbvtbtbin  Bbos.  v.  O^Bbixn.) 
Drake  v.  Hanshaw,  47  Iowa,  20L 

As  the  remedy  Is  by  writ  of  error.   IttUL 

Or  where  the  nature  of  the  claim  is  not  shown, 
nor  that  the  judgment  is  unju^  Lemon  y. 
Sweeney,  0  111.  App.  507. 

An  injunction  will  not  be  granted  in  favor  of  a 
purchaser  against  a  judgment  on  a  purchase- money 
bond,  on  the  ground  of  irregularities  in  the  guar* 
d1an*s  proceedings  for  a  sale  of  property  without 
legal  notice  to  the  ward,  at  least  if  there  is  no  of- 
fer to  rexclnd,  as  such  a  defense  could  have  been 
made  in  the  judgment  at  law.  Shipp  v.  Whetiess, 
88  Miss.  646. 

But  where  the  court  had  no  jurisdiction  because 
no  representative  of  minors  was  before  the  court, 
and  thejr  guardian  had  no  notice  of  the  proceeding 
to  sell  their  real  estate,  an  injunction  will  be 
granted.   CoUey  v.  Duncan,  47  Ga.  Q68L 

So,  where  the  application  for  the  appointment  of 
a  guardian  ad  litem  does  not  show  that  it  was  per- 
sonally served,  and  the  order  appointing  the  guar- 
dian ad  litem  does  not  show  that  it  was  filed,  and 
the  guardian's  answer  does  not  show  that  it  waa 
served,  and  the  plaintUTs  attorney,  and  the  officer 
who  made  proof  of  service,  and  the  infant  testify 
that  the  Infant  was  not  personally  served,  the  eoort 
did  not  acquire  jurisdiction,  and  such  Infant  la  aot 
bound.   Qenohlea  v.  West,  28  8.  a  164, 
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plainants  in  a  proceeding  brought  to  enjoin 
the  collection  of  a  judgment  against  Archie 
O'Brien,  Jr.,  deceased.    Bevened, 

The  facts  as  staled  by  the  appellants  as  a 
ground  for  the  appeal  were  as  follows: 

About  the  28th  of  April,  1894,  Levysteln 
Bros  obtained  a  judgment  against  Archie 
O'Brien,  Jr.,  in  a  justice's  oolirt  of  Mont- 

S ornery  county,  upon  which  an  execution  was 
ulv  issued,  and  levied  upon  the  interest  of 
said  Archie  in  certain  real  estate  in  the  city 
of  Montgomery,  and  on  motion  of  plaintiffs 
therein,  in  the  circuit  court  of  said  county, 
to  which  these  papers  were  transmitted,  an 
order  was  made  for  the  sale  of  said  property  so 
levied  upon.  After  this,  and  before  the  sale, 
O'Brien  died.    At  the  time  said  judgment 


was  rendered,  and  at  the  time  of  his  death, 
O'Brien  was  a  minor.  No  guardian  ad  litem 
was  appointed  to  act  for  him,  and  no  notice 

f:iven  to  his  regularly  appointed  guardian, 
t  is  not  deDie<I  that  O'Biien  Lad  due  notice 
of  said  proceedings,  nor  is  it  averred  tliat any 
plea  of  infancy  was  interposed  to  any  of  said 
proceedings.  It  is  not  denied  that  the  debt 
for  which  said  judgment  was  rendered  was 
valid  and  binding  upon  O'Brien,  nor  one 
which  he  should,  in  equity  and  good  con- 
science, pay.  Neither  is  it  averred  that 
O'Brien,  or  any  one  else,  could  prove  a  valid 
defense  to  said  action.  The  only  averment 
upon  this  question  is  ''that,  if  suit  were 
properly  and  legally  brought  on  said  claim 
against  him,  there  is  a  full  and  legal  defease 


a  In  trial. 

Ad  irregularity  of  ao  attorney  in  making  a  com- 
promise  Is  not  sufficient  for  an  lojunotion.  Boiler 
v.  Wooldrldge.  40Tez.  486. 

A  Judgment  will  not  be  enjoined  on  the  ground 
that  three  Justices  presided  in  forcible  detainer  in- 
stead of  one,  as  there  is  a  remedy  by  appeal.  Mur* 
phree  v.  Bishop.  79  Ala.  404. 

But  the  incompetency  of  a  Judge  because  inter- 
ested In  the  cause  will  authorize  an  injunction  as 
the  Judgment  is  void,  and  bis  incompetency  cannot 
be  waived.    Chambers  v.  Hodges,  88 Tex.  104. 

And  under  Tenn.  Code,  fi  4098,  prohibiting  a  Jus- 
tice who  is  related  to  the  party,  from  sitting  in  the 
case  unless  his  incompetency  is  waived  in  writing, 
a  Judgment  rendered  in  such  a  case  without  a 
waiver  may  be  enjoined  as  void.  Smith  v.  Pearce, 
6Baxt.72. 

A  Judgment  of  a  Justice  of  the  peace  In  Indiana 
will  not  be  enjoined  where  a  trial  was  had  by  a 
Jury  of  twelve  instead  of  six.  and  is  not  void,  as 
Ind.  Bev.  Stat.  1881,11148.  provides  for  granting 
injunctions  only  where  the  plaintiif  is  entitled  to 
the  relief  demanded.  Rhodes  Burford  Furniture 
Co.  V.  Mattox,  136  Ind.  872. 

Impropriety  In  Jurors  will  not  entitle  an  Injunc- 
tion against  a  Judgment.  Yancey  v.  Downer,  5 
Litt.  (Ky.)  8, 15  Am.  Dec.  36. 

But  where  the  sheriff  had  improperly  influenced 
the  Jury,  which  was  not  discovered  in  time  to  ap- 
ply for  a  ne*-  trial,  an  injunction  against  proceed- 
ing on  the  jiidflrment  was  granted.  Lawless  v. 
Ueese,  1  Tjibb,  4^6. 

For  undue  influence,  see  Terrell  v.  Dick,  1  Call 
(Va.)546.«wpra,  I.  a. 

Intoxication  of  a  witness  is  not  ground  for  en- 
joining a  Judgment.  Governor  v.  Barrow,  13  Ala. 
MO. 

d.  In  matten  of  form» 

An  error  of  the  Justice  as  to  matters  of  form  in 
rendering  a  Judgment  will  not  be  ground  for  in- 
junction.   Hunter  v.  Hoole,  17  CaL  418. 

Blania  in  Judgment  for  the  amount  of  taxed 
costs  are  not  grrounds  for  an  injunction.  Cam- 
mann  v.  Traphagan,  1  N.  J.  Eq.  230:  Pittsburgh,  C. 
fc  St,  L.  B.  Co.  V.  Elwood,  79  Ind.  806. 

And  a  sale  of  real  estate  under  legnl  process  will 
not  be  enjoined  because  of  irregularity  in  the  pro- 
ceedings, rendering  it  uncertain  as  to  oomplaln- 
ant*8  right  to  redeem,  or  t)ecause  the  Judgment  is 
void,  where  no  serious  injury  to  the  title  is  shown 
as  likely  to  result.  And  a  court  of  equity  will  not 
determine  the  regularity  of  former  sales  in  ad- 
vance of  the  redemption.  Union  Iron  Works  v. 
Bassick  MIn.  Co.  10  Colo.  24. 

But  where  the  report  of  accounts,  and  partition, 
and  verdict,  were  too  uncertain  to  be  enforced,  and 
under  the  pleadings  it  wus  impoasible  to  deter- 1 
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mine  the  Intent  of  the  Jury,  an  injunction 
granted.    Butt  v.  Oneal.  51  Ga.  358. 

e.  In  pUadingi  and  papers. 

The  Irregularities  in  consolidation  of  cases  will 
not  entitle  a  party  to  an  injunction  against  tlM 
Judgment  where  the  debt  was  valid,  there  being  a 
remedy  by  appeal,  or  by  direct  application  to  tbs 
courL   Saunders  v.  Albritton,  87  Ala.  716. 

The  failure  to  file  with  the  pleadings  an  aflldavit 
required  by  law  will  not  entitle  a  party  to  so  in- 
junction against  the  Judgment,  Jackson  v.  Darcj. 
1  N.  J.  Bq.  194. 

And  an  injunction  will  not  be  granted  on  ac- 
count of  a  defective  aflldavit  in  attachment,  sod 
that  the  execution  misreoited  ttbe  Judgment,  the 
remedy  being  by  writ  of  error.  Budd  v.  Long,  It 
Fla.  388. 

Irregularity  in  the  affidavit  attached  to  the  peti* 
tlon  under  NeU  Code,  •  113,  providing  that  everj 
pleading  of  faot  must  be  verified,  is  not  ground  for 
enjoining  the  Judgment.  Johnson  v.  Jones,  2  Nsbi 
12S. 

So,  illegal  Issuing  of  an  attachment  will  not  bo 
cause  for  enjoining  a  Judgment.  Earl  v.  Matbe- 
ney.  SO  Ind.  800. 

The  case  of  Gum-Elastio  Booniro  Co.  v.  Mex- 
ico Pub.  Co.  holds  thai  a  complaint  in  equity  al- 
leging that  the  aflldavit  in  attachment  states  no 
ground  for  an  attachment  will  not  be  a  famse  (or 
enjoining  the  Judgment,  as  the  same  is  only  a  con- 
clusion of  law. 

Irregularity  in  the  Issuing  of  an  attachment  by  a 
Justice,  under  Md.  act  1831,  chap.  S7I,  not  made  as  a 
defense  to  the  action,  will  not  authorize  an  injuoc* 
tlon  against  proceedings  on  the  Judgment  at  tbs 
instance  of  a  garnishee.  Peters  v.  League.  13  Md. 
58,  71  Am.  Dec.  SSBL 

And  a  Judgment  on  a  lost  note  will  not  be  eo- 
Joined  for  insufficiency  of  the  indemnifying  bon^ 
Mills  V.  Jones,  9  La.  Ann.  11. 

Irregularities  in  proceedings  before  a  Justice, 
where  it  was  olalmcid  that  the  party  who  took  a 
forthcoming  bond  was  not  an  officer,  will  not  be 
ground  for  enjoining  the  Judgment,  as  there  i*  a 
remedy  by  appeal.    Cloptoo  v.  Carloas,  4S  Ark.  SSH 

And  a  Judgment  against  the  garnishee  will  not  be 
enjoined  for  irregularity  or  InsufflcieDcy  of  tha 
bond  relating  to  his  creditor  who  Is  a  party  to  the 
same  suit.   Field  v.  McKinney,  60  Miss.  76a. 

An  injunction  will  not  be  granted  against  Judg- 
ments of  a  Justice  of  the  peace  on  the  ground  of 
splitting  into  several  cases  an  account  which  was 
originally  beyond  the  Jurisdiction,  where  the  bill 
does  not  show  how  much  the  alieired  account  was, 
and  that  the  purpose  was  so  made  to  appear  betors 
the  Justice.  Brundage  v.  Candle.  25  Tex.  Supp.  38«. 

Or  where  it  was  not  shown  that  complainant  did 
not  participate  in  such  action,  and  that  be  was 
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thereto. "  Tliere  is  do  offer  in  said  bill  to  pay 
the  said  Levysteio  Bros,  any  amount  that 
might  be  found  due  them.  The  prayer  is 
that  said  judgment  be  declared  void,  and 
the  collection  thereof  perpetually  enjoined. 
To  this  bill  defendants  interposed  several 
irrounds  of  demurrer,  and  also  moved  to 
dismiss  same  for  want  of  equity.  From  a 
decree  overruling  the  demurrers,  and  deny- 
ing the  motion  defendants  appeal. 

Messrs.  Farnham,  Cnim»  A  Weil*  for  ap- 
pellants: 

The  failure  to  appoint  a  guardian  ad  litem 
was,  at  most,  only  an  irregularity  in  no  wise 
affectiDg  the  jurisdiction  of  the  court  render- 
ing the  iudgment,  and  the  city  court  in  equity 
was  without  Jurisdiction  to  avoid  said  judg- 
ment or  to  enjoin  its  collection. 


When  a  cause  of  action  exists  against  an  in- 
fant, the  suit  must  be  brought  against  him 
in  his  proper  person. 

1  Black,  Judgm.  g  196;  Trawieky.  Tramek, 
07  Ala.  271. 

Infancy  is  a  personal  privilege;  and  the  de- 
fense upon  this  ground  can  only  be  taken  ad- 
vantage of  by  the  infant  himself,  or  his  per- 
sonal representative,  and  must  be  specially 
plesded. 

ShrDpshirs  t.  Bums,  46  Ala.  108;  Sharp  v. 
Robertson,  76  Ala.  848;  Hutum,  v.  Wmiams,  60 
Ala.  107;  Ala.  Code  1886,  Form  No.  89,  p.  797; 
Blake  ^.Douglass,  37  Ind.  416: 1  Black,  Judgm. 
§196. 

The  rules  governing  courts  of  chancery,  in 
proceedings  to  enjoin  the  enforcement  of  judg- 
ments at  law,  must  be  very  strictly  construed. 


thereby  deprived  of  some  right.    Pryor  v.  Bmer- 
SOD,  22  Tex.  102. 

An  injunction  will  not  bo  granted  on  the  ground 
that  there  is  a  variance  between  the  Judgment,  ex- 
ecution, verdict,  and  declaration,  as  the  remedy  at 
law  is  by  an  afBdavit  of  lUefrallty,  or  by  a  motion 
In  court  to  set  it  aside,  or  enforcing  the  plaintiff  to 
amend.   Leonard  v.  Collier,  68  Chi.  887. 

But  an  order  of  seizure  and  tale  on  a  judgment 
by  oonfenlon  was  enjoined,  where  the  oonfeepion 
of  the  judgment,  power  of  attorney,  certificate, 
and  affidavit  of  the  Justice,  taken  in  another  state, 
were  not  in  complianoe  wltb  law.  and  the  identity 
of  the  note  with  this  on  which  judgment  was  oon- 
f eswd  was  not  shown,  and  there  was  a  defense  to 
the  action.  Although  an  appeal  Ilea,  yet  the  in- 
junction will  not  be  diaK>1ved  when  the  facts  show 
chat  on  dissolution  the  party  wlD  be  entitled  to 
that  remedy  on  other  grounds.  Chambliss  v.  Atch- 
ison, %  La.  Ann.  488. 

And  where  foreigners  being  residents  abroad  went 
to  trial  upon  a  declaration  having  a  good  defense, 
«nd  new  oonnts  were  filed  covering  another  claim 
Sifter  the  trial  commenced,  and  a  delay  of  a  short 
period  only  was  allowed  l*«:f ore  the  trial  was  again 
resumed,  and  the  f  <^rclgn«a  had  no  notice  of  such 
counts,  an  injunction  waa  granted  on  the  ground 
of  surprise,  where  then.  >s  a  good  defense  to  such 
sustlon.    Bell  v.  Cunningham.  1  Sumn.  88. 

So.  an  amendment  to  tiie  pleadings  made  without 
knowledge  of  counsel  for  defendant,  which  au- 
thorised a  judgment  without  evidence  for  I&.000, 
tnstead  of  about  |90l  where  the  attorney  for  the 
plaintiff  had  just  offered  to  dismiss  on  payment  of 
co»t8  and  feea,  will  authorize  an  injunction  against 
the  judgment.   Webster  ▼.  Sklpwlth,  80  Hiss.  841. 

f.  Jfireeordi  and  dockets. 

That  the  judge  did  not  sign  the  record  of  a  Judg- 
ment in  Kansas  does  not  destroy  the  validity  of  the 
same,  nor  justify  enjoining  a  sale  under  foreclo- 
sure.   Gordon  v.  Bod  well  (Kan.)  88  Paa  1044. 

Where  a  judgment  was  signed  **  By  the  court,  B. 
H..  piamtilTs  attorney,**  and  the  minutes  were 
aigned  by  the  judge,  and  the  judgment  was  on  the 
minutes,  and  the  judge  approved  it.  and  signed  it 
when  he  signed  the  minutes,  the  injunction  will 
not  be  granted.   Jones  v.  Word,  61  6a.  81 

An  irregularity  in  a  trial  as  to  the  verdict  not  be- 
ing written  is  not  ground  for  enjoining  the  oolleo- 
t  ion  of  the  judgment,  as  the  remedy  is  by  appeal. 
Parsons  v.  Pierson.  128  Ind.  479. 

Where,  in  a  judgment  in  a  bastardy  case  the  crier 
of  the  court  in  the  absence  of  the  court  and  clerk 
took  the  verdict  of  guilty  from  the  jury,  which 
was  written  by  the  crier  in  the  derk^s  book,  and  a 
formal  judgment  entered  on  record,  and  the  sn^ 
preme  court  pronounced  the  judgment  a  nullity, 
but  was  unable  to  afford  relief,  and  the  court  be- 

30  L.  R  A. 


low  refused  to  set  aside  the  judgment,  and  the  su- 
preme court  refused  to  change  the  same  on  certi- 
orari, as  it  was  a  matter  of  discretion  with  the 
court  below,-«n  injunction  will  not  be  granted 
where  the  complainant  does  not  show  any  defense 
to  the  proceedings.  Davis  v.  Delaware  Twp.  0  ver- 
seer  of  Poor.  40  N.  J.  Eq.  168. 

Equity  will  not  enjoin  an  execution  sale  or  judg- 
ment claimed  to  be  void,  because  not  properly 
docketed,  aa  there  Is  adequate  remedy  at  law,  and 
no  merit  is  shown,  Wilkinson  ▼.  Rewey,  60  Wis. 
664. 

So,  if  a  court  erred  In  resuming  jurisdiction  in 
redocketing  a  case  without  notice,  and  the  error  if 
not  waived  or  corrected  could  have  been  corrected 
by  appeal  or  writ  of  error,  an  injunction  will  not 
be  granted.   Virginia  v.  Dunaway,  17  lU.  App.  68. 

Although  Minn.  Oen.Btat.  1878,  M278-877,  provide 
that  the  entries  shall  be  in  the  following  orden 
(1)  entry  of  judgment;  (S)  filing  Judgment  roll;  (8) 
docketing,— an  Injunction  will  not  be  granted  at  the 
Instance  of  the  assignee  for  creditors  against  enter- 
ing a  judgment  nwM  pro  tunc,  where  it  had  been 
docketed,  but  the  parties  are  not  all  l)efore  the 
court  in  the  Injunction  suit.  Rookwood  v.  Daven- 
port, 87  Minn.  688. 

But  where  the  magistrate  had  marked  the  name 
of  the  attorney  upon  the  wrong  side  of  the  docket, 
and  given  him  a  leave  of  abeenoe.  and  judgment 
was  rendered  by  default,  and  not  discovered  untfl 
too  late  to  appeal,  and  there  is  a  defense  to  the 
merits,  proceedings  on  the  judgment  will  be  en- 
joined on  the  ground  of  mistake.  Brewer  v.  Jones, 
44Ga.71. 

So,  where  the  rules  of  court  required  a  new  cal- 
endar each  month,  and  the  call  of  the  docket  was 
at  a  time  when  a  new  calendar  should  have  been 
made,  and  the  attorney  for  the  defendant,  learn- 
ing that  no  new  calendar  was  to  be  made,  gave  no 
further  attention  to  the  case  for  that  month,  a 
judgment  obtained  in  the  absence  of  such  attorney 
and  hia  client  should  be  enjoined  where  there  was 
a  good  defense.  Beverldge  ▼.  Hewitt,  8  DL  App. 
«B7. 

As  to  restoring  record,  see  Fuller  ▼.  Little,  88  HL 
280.  su/pra,  IT.  a. 

As  to  time  of  entering  and  signing  judgment,  see 
infra^  g,  and  Sanohes  v.  Garrlaga,81  Cal.  170,  «upra« 
Lh. 

g.  TnrtQOTdtot^imsefremaeTingivdomenU 
In  regard  to  an  injunction  on  account  of  Irregu- 
larity aa  to  the  time  of  the  rendition  of  the  judg» 
ment  an  Injunction  will  not  be  granted  becauae 
rendered  prematurely.  As  to  those  rendered  at  an 
Improper  term,  or  where  the  justice  continued  the 
case  to  a  time  when  he  lost  jurisdiction,  there  ap- 
pears to  be  some  confilct  in  the  caaes.  The  cases  de- 
nying tlie  Injunction  are  where  the  trial  took  place 
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mtUtmai  FeHilUer  Co,  y.  Hifuon  (Ala.)  15 
Bo.  844. 

And  in  proceedioffs  by  infante  to  set  aside 
Judgments  against  them,  and  to  enjoin  their 
enforcement,  we  are  governed  by  the  same 
rules  as  in  the  cases  of  adulte. 

la  Am.  &  Eng.  Ena  Law»  p.  147a/  Eal- 
iton  T.  Lahee,  8  Iowa,  17,  74  Am.  Dec.  291; 
Jayee  y.  McAwy,  81  Cal.  278,  89 Am.  Dec.  190, 
note:  1  Freem.  Judgm.  4th  ed.  §  151. 

If  no  appointment  of  a  guardian  ad  litem  ia 
made  for  the  infant  heirs,  this  is  not  Jurisdic- 
tional. 

Brown,  Jur.  p.  118,  p.  10,  note  1;  Milne  y. 
Van  Buekirk,  9  Iowa,  558:  Drake  v.  Hanehaw^ 
87  Iowa,  292;  Joyce  y.  MeAwy,  81  Cal.  878,  89 
Am.  Dec.  186,  note  2;  Cook  v.  Bogers,  64  Ala. 
406;  Simmons  v.  McKay,  5  Bush,  25;  1  Freem. 
Judgm.  i^  151. 

-  The  adjudication  of  any  question  Is  always 
floal  UDless  corrected  by  some  appellate  tribu- 
nal, and  is  never  subject  to  re  examination  in 
any  other  than  an  appellate  court,  upon  any 
issue  of  law  or  fact,  nor  upon  the  sole  ground 


that  the  former  decision  is  contrary  to  equity 
and  iFood  conscience. 

2  Freem.  Judgm.  §g  486.  487;  12  Am.  A 
Eng.  Eoc.  Law,  p.  147;  Brown,  Jur.  p.  113, 
note:  Story,  £q  Jur.  §§  1572, 1575. 

A  court  of  equity  will  never  set  aside  or 
enjoin  a  }uds:ment  on  the  ground  of  error  oi 
mistake  in  toe  Judgment  in  the  court  of  law, 
nor  will  this  general  law  be  varied  because  the 
judgment  was  upon  default,  unless  there  was 
fraud  or  surprise  or  other  good  reason  for  tlie 
failure  to  defend. 

2  Freem.  Judgm.  4th  ed.  §  487;  Ala.  Code, 
§  2835;  Marion  v.  Begensiein,  98  Ala.  475;  1 
Seven,  Judgm.  §  198. 

None  but  the  parties  to  the  writ  of  execu- 
tion who  are  liable  to  be  injured  by  it  can  com- 
plain of  irregularities  by  which  it  may  be  in< 
fected. 

Freem.  Execution,  g  75;  Jtffcrd  y.  Bin^ 
gold,  6  Ala.  544. 

The  bill  should  have  averred  that  a  valid 
defense  to  said  claim  of  appellants  could  have 
been  proved  by  the  said  Archie  O'Brien  upon 


at  proper  time,  and  the  entry  of  the  Judgment  was 
too  late.  This  being  only  a  ministerial  act  would 
not  entitle  to  an  injunction,  atthougrh  tbe  statute 
may  be  mandatory  as  to  tbe  time  of  entry.  Others 
fef use  injunctions  on  the  srround  that  there  is  a 
remedy  at  law,  or  that  complainant  is  estopped,  or 
was  negliirent,  or  that  the  same  is  not  anjust.  Those 
^rantingr  injunctions  do  so  on  the  ground  that  tbe 
Judflrmentsare  void  when  the  trial  was  at  a  term  un- 
authorized, or  that  the  Justice  lost  Jurisdiction  by 
continuing  the  case  without  consent  beyond  tbe 
thne  allowed  by  law,  or  on  the  ground  of  surprise, 
where  the  case  was  tried  after  the  court  had  said 
that  It  would  not  be  tried  at  that  term. 

The  premature  entry  of  a  Judgment  will  not  au- 
thorize an  injunction  against  the  same.  Davis  v. 
Staples.  45  Mo.  507;  White  v.  Crow,  110  U.  8.  188,  88 
L.  ed.  118. 

The  remedy  of  appeal  against  a  Judgment  of  a 
Justice  rendered  in  the  absence  of  a  party,  or  pro- 
ceedings in  error  where  such  Judgment  was  ren- 
dered by  the  Justice  changing  the  time  for  trial, 
advancing  thesame  without  notice,  will  bar  an  io- 
Junotion  against  such  a  Judgment,  where  no  valid 
defense  Is  shown.   Proctor  v.  Fettitt,  25  Neb.  98. 

Proceedings  on  a  Judgment  and  execution  levy 
will  not  be  enjoined  on  tbe  ground  that  the  pre- 
siding Judge  had  been  employed  before  bis  election 
to  defend  for  complainant,  and  at  the  trial  term 
announced  that  no  cause  In  which  he  had  been  em- 
ployed as  counsel  would  be  tried,  but  no  other 
counsel  was  employed  by  complainant,  and  be  had 
no  substantial  defen8e,and  Judgment  was  rendered 
In  bis  absence  at  that  term.  Gardin  v.  Jones,  28 
Oa.175. 

For  Incompetency  of  Jud^e,  see  Smith  v.  Pearce, 
•  Baxt.  72;  Chambers  v.  Hodges,  28  Tax.  104,  supra, 
n.a 

A  Judgment  will  not  be  enjoined  on  the  ground 
of  surprise,  where  defendant's  attorney  left  court 
on  an  announcement  that  there  would  be  no  more 
Jury  trials  that  term,  and  Judgment  was  taken  in 
his  absence,  but  no  valid  defense  was  shown  to  tbe 
action.    PbillpB  v.  Samuel,  76  Mo.  667. 

An  injunction  will  not  be  granted  against  a  Judg- 
ment of  a  Justice  rendered  on  a  debt  not  due,  and 
before  statutory  time  allowed  to  defend,  even 
where  plaintiff  answered  in  the  Injunction  suit  that 
that  It  was  void,  as  It  was  only  voidable,  and  tbe 
remedy  was  by  oerUorarL  McNeill  y.  Hallmark, 
28  Tex.  157. 

SOURA. 


Where  the  Justice  continued  a  caae  until  the  de- 
fendant should  return,  and  was  to  give  notiot,  ind 
the  defendant  had  returned,  but  was  not  notified 
of  the  time  of  trial  although  his  attorney  was,  and 
declined  to  make  any  defense,  whatever  inegular- 
ity  there  may  be  In  the  record  in  f alJinx  tc  show 
that  the  defendant  had  returned,  or  that  he  had 
received  notice  of  that  particular  day,  tbe  Judg- 
ment cannot  be  attacked  by  Injunction  as  the 
remedy  is  by  proceedings  in  error.  Devlnney  v. 
Mann,  24  Kan.  688L 

Forgetfulness  of  the  court  to  notify  counsel 
when  the  case  will  be  taken  up,  after  it  has  beeo 
postponed  on  account  of  opposing  counsers  ab- 
sence, is  not  fraud  in  the  ordinary,  nor  fraud  as 
against  the  party,  where  there  was  no  promise  of 
counsel  shown  to  give  notice;  and  an  execution 
on  such  Judgment  will  not  be  enjoined,  as  there 
is  a  remedy  by  motion  to  set  aside,  although 
six  years  were  wasted  by  attempted  writs  of  cer- 
tiorari and  requests.  Morris  v.  Morris.  76  Ga. 
733. 

A  Judgment  will  noti  be  'enjoined  where  tbe 
Judge  represented  to  the  complainant  that  an  ao- 
tlon  on  appeal  was  not  pending  in  his  court  and 
then  rendered  a  Judgment  against  him  ex  vartem 
as  such  Judgment  is  void,  and  a  complainant 
has  an  action  of  trespass  against  all  parties  seek- 
ing to  enforce  the  same.  Outlerres  v.  Pino,  1 N. 
M.862. 

Irregularities  in  process,  and  a  statement  by  the 
Justice  that  no  personal  judgment  had  been  ren- 
dered, will  not  authorize  an  injunction  against  the 
Judgment,  as  the  remedy  is  by  appeal.  Glopton  v. 
OarlosB,42Ark.660. 

A  Judgment  rendered  by  a  Justice  In  Missouri  on 
Thanksgiving  Day  is  not  void,  and  an  execution 
levy  will  not  be  enjoined,  as  Mo.  Rev.  Stat.  •  2S48. 
provides  that  a  Justice  may  hold  court  on  any  day 
except  Sunday,  and  this  is  not  affected  by  the  stat- 
ute regarding  Thanksgiving  Day.  The  fact  that 
such  Judgment  was  void,  would  not  alone  entitle 
relief  by  enjoining  the  execution  sale.  Bear  v, 
Youngman,  10  Mo.  App.  41. 

Proceedings  under  a  decree  contrary  to  a  stipu* 
latjon  respecting  the  time  and  manner  will  not 
be  enjoined  where  complainant  did  not  comply 
with  such  stipulation.  BueU  v.  San  Franctaoo 
Sav.  dnion,  65  Cal.  208. 

An  injunction  will  not  be  granted  to  restrain 
proceedings  on  a  Judgment  on  the  ground  thai  a 
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-a  trial  of  said  cause,  or  that  appellees  can 
f>rove  Bucb  defense. 

National  Fertilizer  Co.  y.  Hiraon  (Ala.)  15 
-So.  844;  Becor  y.  Woodward,  8  Ala.  500. 

The  court  erred  in  overruling  the  demurrer 
4ind  motion  of  appellant. 

Black.  Judgm.  g§  103,  804. 

Mr.  E.  P*  Morrissett*  for  appeUee: 

A  judgment  against  a  minor  who  has  not 
been  brought  into  court  by  service  as  requested 
by  law  is  a  nullity,  not  voidable  merely,  but 
^oid. 

AU.  Code,  §  2570,  Rule  23,  Ch.  Pr.  Her- 
ring  v.  RicketU,  101  Ala.  342. 

The  service  upon  the  Infant  in  person,  with- 
out service  upon  parent  or  guardian,  is  no 
-service  at  all,  and  does  not  bring  the  infant  be- 
fore the  court. 

Herring  v.  Rieketts,  tupra. 

How  can  a  valid  judgment  be  rendered 
against  a  party  not  before  the  court? 

A  judgment  against  a  party  not  before  the 
<court  is  a  nullity  and  may  be  set  aside  in  a 
<;o11atera]  proceeding. 

DaUjf  v.  Beid,  74  Ala.  415. 


The  heirs  at  law  were  proper  parties  p1ain> 
tiff  in  this  bill. 
Sliarp  V.  Bobertson,  76  Ala.  843. 

MeClellaA*  J.,  delivered  the  opinion  of 
the  court: 

In  actions  against  infants,  service  of  sum- 
mons must  be  had  upon  the  defendant,  aa 
UDon  defendants  who  are  tui  juris;  and  such 
service  is  as  efficacious  in  the  former  as  in 
the  latter  case  to  give  the  court  jurisdiction 
of  the  cause.  Having  thus  acquired  j urisdic- 
tion  of  the  person  of  an  infant  defendant,  it 
is  the  court's  duty  to  appoint  a  guardian  ad 
litem  to  make  defense  for  him ;  but  a  failure 
to  discharge  this  duty  docs  not  ouBt  the 
court's  jurisdiction,  which  has  already  at- 
tached, but,  to  the  contrary,  if  the  case  pro- 
ceeds to  judgment  against  the  infant  without 
such  appointment,  whether  upon  issue  joined 
and  trial  had,  or  upon  the  default  of  the  de- 
fendant, such  judgment,  though  irregular 
and  erroneous,  and  to  be  so  declared  upon 
appeal,  is  not  void,  and  is  liierefore  not  open 
to  impeachment  upon  collateral  attack.    1 


«ol  ftL  was  not  lesued  In  proper  time.  KtoholBon 
V.  Fatf  erson,  6  Humph.  804. 

An  iDjnnotlon  against  prooeedfofrs  on  the  Judff- 
vient  at  law  rendered  on  appeal  from  a  justice, 
After  eifrht  years*  delay,  wbere  oompiaioant  did  not 
know  of  the  appeal  having  been  filed,  where  there 
was  a  valid  defense,  will  not  be  irranted,  as  tbere 
4b  a  remedy  by  writ  of  error  coram  nobis,  and  com- 
plainant knew  that  an  appeal  had  been  granted, 
and  oould  have  have  taken  up  the  papers,  and  had 
4t  affirmed.    Gonn  t.  Meal,  2  Helsk.  818. 

Irregularities  of  the  justloe  In  continuing  the  case 
beyond  the  time  allowed  by  law  are  not  grounds 
-for  an  Injunction,  where  such  adjournment  was 
«t  the  Instance  of  the  party  complaining.  Ewlng 
V.  Nlckle,46Md.418. 

An  Injunction  against  a  Judgment  and  levy  of 
execution  wlU  not  be  allowed  where  it  was  claimed 
■that  the  Judgment  of  a  Justice  was  rendered  at  an 
improper  time  without  notice,  and  after  the  time 
llzed  for  appearance,  where  a  valid  defense  Is  not 
alleged  against  the  claim,  and  besides  there  Is  a 
remedy  at  law  of  motion  to  set  aside,  and  appeal 
-or  error.   Peralka  y.  Fltle,  88  Meb.  76A. 

Under  Justices*  Ck>de  Civ.  Froc  fi  68  (Ind.  Rev. 
-Stat.  1881,  •  1488).  providing  that  on  dismissal,  con- 
fession, or  verdict.  Judgment  shaU  be  entered  and 
<€lgned  immediately,  and  in  other  cases  within  four 
<lays,  where  the  Judgment  was  not  rendered  or  en- 
tered until  six  dasrs  after  the  verdict,  an  injunction 
was  refused,  although  this  appears  to  conflict  with 
Burton  v.  McGregor,  4  Ind.  560,  but  may  be  dls- 
-tlngnished  by  the  fact  that  the  latter  case  was  tried 
by  the  justice,  and  no  decision  was  given,  and  no 
•entry  made  untU  four  days  after.  In  the  present 
case  the  verdict  fixed  the  Judgment  which  followed 
4»  a  matter  of  law,  and  the  failure  to  enter  It  was 
merely  ministerial  omission,  and  there  was  remedy 
tiy  appeal.    Martin  v.  Pifer,  86  Ind.  246. 

Martin  v.  Flfer,  supra,  was  distinguished  In 
•Greenwaldt  v.  May,  127  Ind.  611,  in  which  case  the 
Judgment  for  costs  was  obtained  by  fraud,  and 
•entered  after  the  case  was  dismissed,  and  an  in- 
junction was  granted  against  the  judgment  in  the 
Matter  case. 

That  a  Justice  neglected  to  make  any  minute  of 
tlie  verdict,  or  to  enter  It  In  his  docket  until  the 
•day  after  it  was  reoeired,  will  not  authorize  an  in- 
junction against  the  judgment  where  do  injustice 
is  shown.    Stokes  v.  Knarr,  11  Wis.  880. 

Where  a  case  was  set  for  9  o*clock  before  a  Justicei, 
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and  before  10  o'clock  the  Justice  announced  Judg- 
ment by  default,  but  desiring  to  leave  town  doeed 
his  docket,  stating  that  he  would  make  further 
entry  In  the  afternoon,  and  the  defendant  ap- 
peared at  10  o'clock  and  found  no  entry,  and  at  8 
o'clock  the  Justice  finished  the  Judgment  entry,— 
this  was  erroneous  and  irregular,  but  not  void. 
The  Justice  did  not  lose  Jurisdiction  by  adjourning 
the  case,  and  as  the  error  can  be  corrected  by  ap- 
peali  or  writ  of  error,  an  injunction  cannot  be 
granted*  Central  Iowa  R.  Oo.  t.  Piersol,  66  Iowa, 
488. 

Where  the  Justice  had  Jurisdiction  of  the  subject* 
matter,  and  of  complainant,  who  did  not  appe^, 
the  fact  that  the  Justice  postponed  the  wrlting-up 
or  entry  of  the  judgment  until  the  date  to  which 
the  cause  was  set  for  trial  against  the  other  partiea 
to  the  suit  did  not  devest  the  Justice  of  his  Juris- 
diction either  of  the  subject-matter,  or  of  com- 
plainant, nor  render  the  judgment  absolutely  void« 
an^  there  is  a  plain  and  adequate  remedy  at  law  for 
the  review  and  reyersal  by  appeal,  and  proceeding 
In  error.    Langley  v.  Ashe,  88  Neb.  66. 

Where  a  Justice  of  the  peace  having  jurisdiction 
of  the  subject-matter  and  parties  rendered  judg- 
ment after  the  time  fixed  by  statute,  an  injunction 
will  not  be  granted,  as  the  remedy  Is  by  a  direct 
proceeding  to  correct  the  error,  and  a  valid  de- 
fense to  the  action  must  be  shown.  Gould  v« 
Loughran,  10  Neb.  882. 

And  that  a  Judgment  was  rendered  without  Ju- 
risdiction by  a  justice  after  the  statutory  time, 
where  the  evidence  is  confilotlng,  and  the  record 
shows  that  it  was  at  the  proper  time,  will  not  au- 
thorize an  Injunction  In  a  collateral  attack.  Paul 
V.  Davidson,  48  Neb.  606. 

And  where  the  justice  had  not  Jurisdiction  to  ren- 
der the  Judgment  at  the  time  it  was  rendered,  but 
lost  jurisdiction  by  adjourning  It  to  an  uncertain 
and  unknown  time,  an  Injunction  will  not  be 
granted,  as  such  Judgment  can  only  be  corrected 
by  direct  proceedings,  at  least  if  there  is  noshowing 
that  the  same  is  unjust,  or  that  the  defdf  dant  la 
insolvent.   Lininger  v.  Glenn,  88  Neb.  187. 

The  failure  to  give  the  defendant  notice  of  the 
place  of  hearing  to  which  a  justice  of  the  peace 
had  continued  a  case  will  not  authorize  an  injunc- 
tion against  the  judgments  wbere  there  is  a  remedy 
at  law.  and  it  is  not  charged  that  the  judgment  waa 
obtained  by  fraud.    Gallop  v.  Allen,  118  N.  C.  24. 

That  complainant  believed  or  supposed  a  judgi* 
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Freem.  Jadgm.  i  151 ;  2  Freem.  Judgm. 
H  487 ;  10  Am.  &  Eng.  Enc  Law,  pp.  692- 
697;  Brown,  Jur.  p".  118;  Milne  v.  Van 
Buikirkt  9  Iowa,  658 ;  Drake  v.  Hannhaw,  47 
Iowa,  292;  Joyce  v.  MeAvoy,  81  Cal.  278, 
89  Am.  Dec.  172,  and  notes  pp.  185  et  eeq,; 
Simmone  ▼.  McKay,  5  Bush,  26.  This  doc- 
trine had  been  recognized  by  this  court  in 
the  analogous  case  of  a  lunatic  defendant. 
Walker  v.  Clay,  21  Ala.  797,  807.  And  there 
is,  we  take  it,  nothing;  in  the  suggestion  that, 
because  of  the  mandatory  terms  of  section 
2679  of  the  Code,  a  iudgment  against  an 
infant  without  the  appointment  of  a  guardian 
ad  litem  is  not  merely  erroneous  and  ir- 
regular, but  Toid.  This  section  is  equally 
mandatory  in  respect  of  suits  by  infants. — 
they  "  must  sue  by  next  friend  f  yet  it  would 
scarcely  be  insisted  that  a  judgment  at  the 
suit  of  an  infant  in  his  own  name  against  one 
§ui  4uri»  would  be  void.  The  succeeding 
section  (2680)  is  equally  mandatory  in  form 
in  respect  of  lunatics ;  but,  as  we  have  seen, 
judgments  against  lunatics  are  not  void, 
though  this  mandate  has  been  disregarded. 
And  a  reference  to  the  authorities  citea  above 
will  show  that,  under  equally  mandatory 
statutes  in  other  states,  the  ruling  has  been 
thnt  a  failure  to  appoint  a  guardian  to  defend 
for  the  infant  is,  at  most7  reversible  error, 


and  not  matter  for  impeachment  of  the  judg- 
ment, except  upon  direct  assault.  In  chan- 
cery, infant  defendants  can  only  be  broncht 
in  by  service  uoon  their  parents,  or  either 
of  them,  if  in  life,  or  upon  their  general 
guardian,  in  case  the  parents  are  deaB,  pro- 
vided such  parents  or  guardian  are  not  ad- 
versely interested  ;  and  In  this  latter  case,  or 
if  there  be  no  parent  or  guardian,  then  upon 
the  infant  personally,  if  over  fourteen  yeara 
of  age,  etc.  Code,  p  814,  rule  23.  Hence 
what  is  said  in  Daily  v.  Reid,  74  Ala.  416, 
417,  as  to  the  invalidity  of  a  decree  pro  (jra- 
fesao  against  an  infant,  nas  no  application  to 
a  judgment  at  law  on  personal  service  against 
an  infant  defendant,  especially  in  view  of 
the  doctrine  there  announced, — that  the  chan- 
cery court  ''is  the  guardian  of  all  infant 
litigants  before  it.  and  will  permit  no  such 
irregularity  and  error  [as  the  taking  of  a  de- 
cree pro  eonfeeao  against  an  infant!  to  pasa 
unredressed."  Nor  was  it  intendea  by  this 
language  of  the  court  in  that  case,  as  counsel 
insist,  to  convey  the  idea  that  the  substantive 
rights  of  an  infant  stood  upon  a  plane  dif- 
ferent from,  and  higher  than,  the  rights  of 
persons  auijurit,  or  were  to  be  adjudged  by 
a  different  standard,  but  only  that  the  court 
would  so  far  act  as  his  guardian  as  to  see  to 
it  that  his  abstract  rights   were  properly 


ment  oould  not  be  rendered  at  the  flrat  term  wHl 
not  Justify  ao  Injunction,  where  be  was  negligent 
Id  malcinff  defense,  and  there  is  a  remedy  by  appeal. 
Starioker  v.  Field,  0  Iowa,  8M. 

And  an  lojunotioo  was  refused  acalnat  an 
execution  and  Judgment  claimed  to  have 
been  rendered  on  a  day  not  authorized  by  law, 
where  it  was  not  shown  that  the  term  was  other 
tttao  a le^ai and  valid  one.  Galveston,  H.  AS.  A. 
B.  Oo.  V.  Ware  (Tex.*  11 S.  W.  S64. 

An  injunction  will  not  be  granted  on  the  ground 
that  the  lodgment  was  void,  because  rendered  on 
the  order  of  the  Judge  at  chambers  and  not  In  term 
time,  and  that  the  only  entry  of  the  Judgment  was 
In  The  minute  book  of  the  court,  but  there  was  no 
showing  that  the  Judgment  was  unjust.  If  the 
Judgment  was  void  the  remedy  Is  by  suspension  of 
the  execution  until  a  motion  to  quash  is  heard,  and 
the  court  can  arrest  all  process  If  the  Judgment  is 
void.    Sancbea  v.  Carrlaga,  81  Cal.  170. 

An  Injunction  will  not  be  granted  against  a  seiz- 
ure on  the  ground  that  the  Judgment  was  void  be- 
cause signed  at  chambers,  where  the  complainant 
does  not  deny  under  oath  that  neither  be  nor  his 
counsel  consented  to  the  same.  Bush  v.  Faust,  lA 
La.  Ann.  477. 

And  Judgments  and  executions  thereon  will  not 
be  enjoined  on  the  ground  that  the  Judgment  was 
rendered  on  the  day  on  which  the  Justice  was  not 
authorized  bylaw  to  hold  his  court,  where  there  is 
a  remedy  by  certiorari.  Galveston,  H.  A  8.  A.  B. 
Co.  V.  Ware,  74  Tex.  47. 

But  as  to  such  Judgments  that  cannot  be  re- 
viewed because  the  amount  Is  too  small,  an  Injuno- 
tion  will  be  granted,    /hid. 

Andln  Iowa  n.  Teleph.  Co.  v.  Boylan,  86  Iowa, 
90,  It  was  held  that  a  Judgment  by  default  ren- 
dered by  a  Justice  of  the  peace  after  he  had  lost 
Jurisdiction  by  an  unlawful  adjournment  for  more 
than  three  days  without  oompialnant*s  consent  is 
Told,  and  an  execution  thereon  will  be  enjoined; 
and  in  Iowa  it  is  held  that  the  oomplainantln  the 
Injunction  case  need  not  show  that  he  Is  not  in- 
debted to  the  party  obtaining  a  void  Judgment- 

And  an  injunction  will  be  granted  against  a  Judg- 
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ment  where  there  was  an  order  of  oontf  nnanee  of 
all  contested  causes,  and  the  defendant  and  his  at- 
torney left  the  court,  and  Judgment  was  thereafter 
taken  during  that  term  without  their  knowledge, 
and  there  was  a  valid  defense  to  the  actioo,  anA 
this  on  the  ground  of  mistake  and  surprise.  Jonea 
V.  Klncald,  6  Lea,  877. 

As  to  whether  or  not  a  Justice  lost  Jurisdiction  of 
a  case  and  power  to  enter  a  Judgment  by  negleet- 
Ing  to  nuike  a  mmute  of  the  verdict,  and  to  enter 
It  on  the  docket  until  the  day  after  It  was  reoelred. 
'-qucBre,  But  if  he  did,  an  Injunction  will  notb» 
granted  unless  there  Is  a  good  defense  to  the  aoCioo; 
and  besides  there  is  a  remedy  by  certiorari.  Stokes 
V.  Knarr,  11  Wis.  380. 

In  Mahr  v.  Young,  18  Wis.  684.  it  was  said  that 
where  a  Justice  had  contlnned  a  case  beyond  the 
time  allowed  by  law,  and  lost  Jurisdiction,  and  set 
the  same  aside,  and  rendered  a  Judgment  whiob 
was  void,  the  proper  remedy  was  hy  Injunction  or 
certiorari. 

A  Judgment  rendered  at  a  term  of  the  drontt 
court  not  authorized  by  law  Is  void,  and  i>rooeed- 
Ings  thereon  and  execution  will  be  enjoined.  CiUb 
T.  Goda,  84  Ind.  SOO. 

An  execution  on  a  Judgment  that  Is  void  beoanss 
entered  In  vacation  without  consent,  and  not  md« 
approved,  or  signed  by  the  Judge,  will  be  enjoined^ 
and  Ind.  Acts  1881,  p.  98,  validating  records  daly 
entered,  will  not  cure  It,  as  It  Is  not  a  record  dniy 
entered.    Mitchell  ▼.  St.  John,  96  Ind.  606. 

And  under  La.  Code  Prac.  art.  808.  provfdtag 
for  an  injunction  against  doing  some  acts  Injuri- 
ous to  the  other  party,  and  under  La.  Const,  art. 
10,  providing  that  every  one  shall  have  an  adequate 
remedy  for  every  injury  done  to  him,  an  injuno- 
tion  will  be  granted  against  proceedings  on  ajadi^ 
ment  that  Is  void  because  rendered  out  of  term 
time.    Hernandez  v.  James,  88  La.  Ann.  4S8L 

For  error  as  to  time  of  rendering  Judgments,  see 
Norrls  v.  Pollard.  75  Oa.  868«  and  Sanohes  v.  OSr- 
rlaga,  81  Cal.  170,  supra,  I.  h. 

For  irregularly  as  to  parties,  see  tiqpra,  L  b. 
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presented  to  and  repTesented  before  the  forum 
of  coDScieDce ;  but  this  Is  not^to  say  that  a 
court  of  equity,  any  more  than  a  common-law 
court,  when  the  claim  of  the  infant  is  fully 
presented,  would  grant  any  other  relief  on  the 
merits  thereof  than  an  adult  litigant  would 
be  entitled  to  on  the  same  facts.  It  is  there- 
fore quite  an  error  to  suppose  that  chancery 
will  enjoin  a  judgment  at  law  against  an 
infant,  which  is  not  void,  and  merely  Ir- 
re>;ular  and  erroneous,  on  the  theory  that  It 
is  the  guardian  of  all  infant  litigants,  when 
it  is  without  competency  to  enjoin  such  a 
judgment  against  a  person  of  full  age.  The 
well  settled  law  is  that  chancery  has  no  juris- 
diction to  enjoin  any  judgment  at  law  for 
irregularities  attending,  and  errors  com- 
mitted by  the  court  in,  the  rendition  thereof, 
unless  such  irregularities  or  errors  were  of  a 
character  to  avcHd  the  judgment  ipno  fado. 
A  merely  erroneous  and  irregular  jud>?ment, 
whether  acainst  infants  or  adults,  will  not 
be  enjoinea.  A  void  j  udgment  against  either 
will  be.  We  have  seen  that  the  judgment 
sought  to  be  enjoined  here  was  of  the  former 
class.    It  was  irregular  and  erroneous,  but 


not  void.  This  appears  by  the  bill.  And 
this  is  the  only  ground  upon  which  relief  bj 
injunction  is  sought.  No  surprise,  accident, 
mistake,  or  fraud  is  alleged.  The  bill  was 
therefore  without  equity.  The  court  errod  in 
overruling  the  motion  to  dismiss  for  want  of 
equity,  and  also  in  overruling  those  assign- 
ments of  demurrer  which  went  to  the  point 
we  have  been  considering.  2  Freem.  Judgm. 
gi^  489,  518 ;  10  Am.  &  Bog.  £nc.  Law,  pp. 
889  et  9eq. ;  12  Am.  &  Eng.  Enc.  Law.  p. 
147a;  OoUier  v.  Folk,  66  Ala.  228,  228; 
Murphree  v.  BMiop,  79  Ala.  404 ;  Preston  v. 
Dunn,  25  Ala.  507.  It  may  also  be  that,  even 
had  this  judgment  been  void,  complainants' 
remedy  against  it  was  not  by  bill  for  injunc- 
tion, though  as,  if  void,  it'is  not  so  upon  its 
face,  we  nave  proceeded  upon  assumption 
that  equity  would  enjoin  it,  had  it  been  not 
merely  irregular,  but  wholly  invalid.  Th» 
decree  of  the  city  court  must  be  reversed,  and 
a  decree  will  be  here  entered  sustaining  the 
demurrer,  and  the  motion  to  dismiss  the  bill 
for  want  of  equity,  and  dismissing  the  same^. 
Reversed  and  rendered. 


TEXAS  SUPREME  COURT. 


HOUSTON  DIRECT  NAVIGATION  COM- 

PANY 

V. 

INSURANCE  COMPANY  OF  NORTH 
AMERICA,  Plff,  in  Err. 


C. 


.Tex. 


.) 


1  •  A  shipBent  ft*om  one  point  to  nnother 
within  tbe  eame  state  is  interstate  com- 
meroe,  aHhouffh  a  blU  of  ladlnir  is  given  and 
charges  are  ooileored  to  the  latter  point  only 
where  the  destination  of  the  propertF  is  in  a  for- 
eigrn  state  to  wbicli  a  eontinuous  voyage  is  con- 
templated with  only  a  stop  to  ohaoge  oarriers  at 
the  terminal  point  mentioned  in  the  bill  of  lad- 
ing. 

8«  A  praviMkon  in  n  cnrrier^s  charter  that 
it  shall  beiabject  in  thetransportatioo  of  freight 
to  tbe  laws  applicable  to  common  carriers,  does 
not  make  It  subject  to  state  oontrol  when  en- 
gaged In  Interstate  commerce. 

(November  2S.  180S.) 

ERROR  to  the  Court  of  Civil  Appeals  for  the 
First  Supreme  Judicial  District  to  review 
a  judgment  affirming  a  judgment  of  the  Dis- 
trict Court  for  Gkilveston  County  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
amount  which  it  had  been  compelled  to  pav 
for  the  destruction  of  property  in  defendant  s 
poflsession  for  transportation  for  the  loss  of 
which  defendant  was  alleged  to  be  liable  un- 
der the  state  statute.  Bewr^d, 
The  facts  are  stated  in  the  opinion. 

Mora.— For  note  on  the  effect  of  shipments  be- 
tween points  in  the  same  state  as  interstate  com- 
merce, see  Missouri  P.  B.  Co.  v.  Sherwood  (Tex.) 
17L.R.  A.64a. 
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Messrs,  Mott  A  Armstroni^  for  plaintiff 
in  error. 

Meiars,  HnnM  A  Kleber|f  for  defendant 
in  error. 

Brown,  J.»  delivered  the  opinion  of  the 
court : 

The  Insurance  Company  of  North  America 
sued  the  Direct  Navigation  Company  to  re- 
cover damages  done  to  and  the  value  of  cot- 
ton destroy^  bv  fire  while  in  the  possession 
of  the  navigation  companv ;  the  insurance 
company  having  paid  the  loss  to  the  owners 
of  the  cotton,  which  had  been  shipped  from 
Houston  on  a  baree  belonging  to  the  naviga- 
tion company,  and  insured  for  the  owners  hj 
the  Insurance  Company  of  North  America. 
The  insurance  company  claimed  to  be  sub- 
rogated to  the  rights  of  the  owners.  The 
navigation  company  pleaded  a  general  denial, 
and  by  special  answer  to  the  effect  that  the 
l^re  ''was  not  due  to  its  negligence,  nor  to 
its  design  or  neglect;**  that  Uie  E^ipment 
was  an  interstate  shipment,  and  that  the  con- 
tracts for  the  transportation  of  the  cotton 
were  maritime  contracts  concerning  the  trans- 
portation of  freight  upon  tbe  navigable  wa- 
ters of  the  United  States  connecting  with  the 
high  seas ;  that  the  barge  Kaiinka  was  duly 
enrolled  and  licensed  under  tbe  laws  of  the 
United  States  for  engaging  in. such  com- 
merce ;  that  the  loss  was  occasioned  by  fire 
not  due  to  its  negligence.  There  was  a  trial 
before  the  court  without  a  Jury,  and  judg- 
ment rendered  for  the  plaintiff,  which  Judg- 
ment  was  affirmed  by  the  court  of  civil  ap* 
peals.  The  facts  are  as  follows:  The  Direct 
Navigation  Company  is  a  corporation  created 
by  special  act  of  the  legislature  of  the  state 
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of  Texas,  approved  October  9,  1866,  which 
act  COD  tains,  among  others,  the  following 
proTision:  "Sec.  10.  That  the  company 
shall,  within  six  months  after  the  passage 
of  this  charter  through  the  legislature,  have 
oD  the  waters  of  Buffalo  bayou  and  Galveston 
bay  and  harbor  a  sufflcleot  number  of  steam- 
ers, barges,  and  propellers  to  meet  the  de- 
mands of  commerce  upon  said  company,  and 
they  shall  be  subject  in  the  transportation 
of  freight  to  the  laws  applicable  to  common 
carriers. "  The  navigation  company  was  or- 
ganized under  this  act,  and  ever  since  has 
operated  under  it,  and  under  license  from 
the  United  States,  running  and  navigating 
steamers,  barges,  and  propellers  upon  the 
waters  of  Buffalo  bayou  and  Galveston  bay, 
between  the  city  of  Houston  and  the  city  of 
Galveston,  and  to  seagoing  vessels,  for  the 
purpose  of  transporting  freight.  During 
the  month  of  September,  1892,  it  owned  and 
operated  upon  said  waters  the  barge  Katinka. 
On  the  15th  of  September,  1893,  the  com- 
pany received  at  Houston,  Tex.,  184  bales 
of  cotton,  and  on  the  16th  of  the  same  month 
it  received  at  Houston  154  bales  of  cotton, 
givinff  bills  of  lading  therefor.  The  bills 
of  lading  recited  that  the  cotton  was  received 
by  the  Houston  Direct  Navigation  Company, 
in  apparent  ffood  order  and  well  conditioned, 
of  Zeigler  &  Mcllhenny,  "for  delivery  to 
order ;  notify  John  Sherwood  &  Co.  and  O. 
Havworth,  respectively,  or  their  assigns,  at 
Galveston;  he  or  they  paying  freight  and 
charges,  as  per  margin."  The  freight  and 
charges  were  paid  at  Houston.  The  bills  of 
lading  further  provided  as  follows:  ''It  is 
understood  and  expressly  stipulated  that  the 
liability  of  the  Houston  Direct  Navigation 
Company  shall  cease  upon  delivery  to  the 
next  connecting  line,  and  that  the  said  Hous- 
ton Direct  Navigation  Company  and  its  con- 
nections which  receive  and  transport  the  said 
property  shall  not  be  liable  for  loss  by  fire. 
.  .  .  The  cotton,  under  this  bill  of  lad- 
ing, .  .  .  is  to  be  transported  to  the  de- 
pots or  the  landings  of  the  steamboats  of  for- 
warding lines  at  the  points  receipted  to  for 
delivery.  It  is  further  agreed  that,  in  case 
of  any  loss  or  damage,  that  company  alone 
shall  be  answerable  therefor  in  whose  actual 
custody  the  same  may  be  at  the  time  of  tlie 
happening  of  such  loss.  This  contract  is  exe- 
cuted and  accomplished,  and  the  liability  of 
the  Houston  Direct  Navigation  Company  ter- 
minates, on  the  delivery  of  the  cotton  to  the 
Mallory  line,  at  Galveston,  when  the  liabil- 
ity of  the  said  Mallory  line  commences,  and 
not  before."  The  cotton  shipped  to  order, 
•*  notify  John  Sherwood  &  Co. ,  **"  was  the  prop- 
erty of  John  Sherwood  &  Co.,  who  resided 
in  Liverpool ;  and  the  cotton  shipped  to  or- 
der, "notify  0.  Hay  worth,"  was  the  prop- 
erty of  C.  Menelas,  who  was  a  foreign  buyer. 
When  the  cotton  was  delivered  to  the  Direct 
Navigation  Company,  it  was  started  on  its 
trip  to  New  York  and  Liverpool,  to  be  trans- 
ported by  the  defendant,  the  navigation  com- 
pany, to  Galveston,  there  delivered  to  the 
Mallory  line,  which  was  to  transport  it  to 
New  York,  to  be  there  delivered  to  a  con- 
necting line,  and  thence  transported  to  Liver- 
pool.    The  bill  cf  lading  given  by  the  navi- 


gation  company  was  only  to  Galveston,  and 
then  the  remainder  of  the  cotton,  not  de- 
stroyed, was  delivered  to  the  Mallory  line, 
which  gave  another  bill  of  lading.  On  the 
19th  day  of  September,  1892,  after  172  bales 
of  the  cotton  had  been  unloaded  from  the 
barge  Katinka  at  one  of  the  wharves  at  Gal- 
veston, a  fire  broke  out  In  the  balance  of  Uie 
cargo  yet  on  board  the  barge,  destroying  a 
part  thereof  and  damaging  the  balance.  The 
insurance  company,  under  the  terms  of  its 
policy,  took  tlie  damaged  cotton,  and  paid 
the  full  amount  of  the  insurance  on  the  cot- 
ton so  burned,  amounting  in  the  aggregate 
to  the  sum  of  $6,729.88.  It  sold  Uie  dam- 
h^ed  cotton  in  open  market  to  the  highest 
bidder,  sustaining  a  loss  of  $1,643.78,  &ing 
the  value  of  the  cotton  burned  and  the  differ- 
ence between  the  value  of  the  damaged  cot- 
ton before  it  was  damaged  and  the  amount 
real  ized  from  the  sale.  The  trial  court  found 
that  the  origin  of  the  fire  was  unknown,  but 
it  exbressly  declined  to  determine  whether 
the  fire  originated  from  the  negligence  of 
the  navigation  company  or  not.  Under  a 
number  of  assignments,  practically  two  ques- 
tions are  presented  in  this  case,  which  may 
be  stated  as  follows:  (1)  Was  the  Direct 
Navigation  Company  engaged  in  interstate 
commerce  while  transporting  the  cotton  in 
question  from  Houston  to  Galveston?  If  so, 
then  (2)  did  the  provision  in  its  charter, 
that  it  shoulcT  **  be  subject  in  the  transporta- 
tion of  freight  to  the  laws  applicable  to  com- 
mon carriers, "  operate  to  make  It  liable  under 
the  laws  of  the  state  for  the  loss  sustained, 
notwithstandinff  the  limitation  contained  ia 
the  bill  of  lading,  and  the  exemption  pro- 
vided by  the  statutes  of  the  United  States? 
No  distinct  and  certain  definition  of  "in- 
terstate commerce"  has  yet  been  fixed  by  the 
decisions  of  the  courts,  and  perhaps  none  can 
be  given  which  will  apply  to  all  cases.  But 
the  law,  as  applicable  to  this  case,  deducible 
from  the  decisions  of  the  courts,  may  be 
stated  thus:  When  a  commodity  has  been 
delivered  to  a  common  carrier  to  be  trans- 
ported on  a  continuous  voyage  or  trip  to  a 
point  beyond  the  limits  of  the  state  where  de- 
livered, the  character  of  interstate  or  foreign 
commerce  attaches  thereto.  Coe  v.  Eml, 
116  U.  S.  517,  29  L.  ed.  715 ;  Ths  DaniA 
Ball  V.  United  State*,  77  U.  S.  10  Wall.  657, 
19  L.  ed.  999 ;  ^  parte  Kaehler,  80  Fed.  Rep. 
867,  1  Inters.  Com.  Rep.  228 ;  120  Greene.  53 
Fed.  Rep.  113;  Missouri  P.  R  Co.  v.  Sher- 
wood, 84  Tex.  125,  17  L.  R.  A.  648,  4  Inters. 
Com.  Rep.  240.  In  Ooe  v.  Errol,  efipra,  the 
question  to  be  determined  was  whether  or 
not  the  property  in  question  was  subject  to 
taxation  in  the  state  where  it  then  was,  and 
this  Question  depended  upon  whether  or  not 
it  haa  become  an  element  of  interstate  com- 
merce. The  court  said :  **  But  no  definite 
rule  lias  been  adopted  with  regard  to  the 
point  of  time  at  which  the  taxing  power  of 
the  state  ceases  as  to  goods  exported  to  a 
foreign  country  or  to  another  state.  What 
we  have  alremiy  said,  however,  in  relation 
to  the  products  of  a  state  intended  for  ex- 
portation to  another  state,  will  indicate  the 
view  wliich  seems  to  us  the  sound  one  on  that 
subject,  namely,  that  sucb  goods  do  not 
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to  be  a  part  of  the  general  mass  of  property 
in  the  state,  subject  as  such  to  its  jurisdic- 
tion and  to  taxation  in  the  usual  way,  until 
they  have  been  shipped  or  entered  with  a 
common  carrier  for  transportation  to  another 
•tale,  or  have  been  started  upon  such  trans- 
portation, in  a  continuous  route  or  Journey. 
We  think  that  this  must  be  the  true  rule  on 
the  subject.  .  .  .  And  so  we  think  they 
continue  to  be  until  they  have  entered  upon 
their  final  journey  for  leaving  the  state  and 
^ing  into  another  state.  It  is  true  it  was 
«aid  in  the  case  of  Ths  Daniel  Ball  v.  United 
States,  77  U.  S.  10  Wall.  565,  19  L.  ed.  1002, 
''whenever  a  commodity  has  begun  to  move, 
ms  an  article  of  trade,  from  one  state  to  an- 
other, commerce  in  that  commoditv  between 
the  states  has  commenced. '  But  tliis  move- 
ment does  not  begin  until  the  articles  have 
1>een  shipped  or  started  for  transportation 
from,  the  one  state  to  the  other.  The  carry- 
ing of  them  in  carts  or  other  vehicles,  or 
«ven  floating  them  to  the  depot  where  the 
Journey  is  to  commence,  is  no  part  of  that 
journev.  That  is  all  preliminary  work,  per- 
formed  for  the  purpose  of  putting  the  prop- 
erty in  a  state  of  preparation  and  readiness 
for  transportation.  Until  actually  launched 
on  its  way  to  another  state,  or  committed  to 
a  common  carrier  for  transportation  to  such 
fltate,  its  destination  is  not  fixed  and  certain. 
It  may  be  sold  or  otherwise  disposed  of  with- 
in the  state,  and  never  put  in  course  of  trans- 
portation out  of  the  state.  Carrying  it  from 
the  farm  or  the  forest  to  the  depot  is  only 
an  interior  movement  of  the  property,  en- 
tirely within  the  state,  for  the  purpose,  it 
is  true,  but  only  for  the  purpose,  of  putting 
it  into  a  course  of  exportation  ;  it  is  no  part 
of  the  exportation  itself.  Until  shipped  or 
started  on  its  final  journey  out  of  the  state, 
its  exportation  Is  a  matter  altogether  in  fieri, 
and  not  at  a)«  A  fixed  and  certain  thing." 
The  questions  to  be  determined  are,  Did  the 
cotton  in  question,  when  delivered  to  the 
navisation  company,  start  on  its  journey  to 
a  point  outside  of  the  state  of  Texas?  Was 
its  destination  at  that  time  fixed  and  de- 
termined upon,  and  was  the  carriage  from 
Houston  to  Galveston  a  part  of  the  voyage, 
which  was  to  be  continuous?  The  facts  of 
this  case  show  that  the  owners  of  the  cotton 
lived  in  Liverpool,  and  the  cotton  itself  was 
bv  their  agents  put  in  transportation,  by  de- 
li verv  to  the  navigation  company,  to  be  car- 
ried by  it  to  the  city  of  Galveston,  and  there 
delivered  to  the  Mallorv  line,  by  which  it 
was  to  be  transported  to  New  York,  and  thence 
T)y  connecting  line  of  steamers  to  the  city  of 
Liverpool.  The  bill  of  lading  upon  its  lace 
abowod  that  the  navigation  company  was  to 
deliver  the  cotton  to  the  Mallorv  line,  at 
Galveston,  at  which  time  the  liability  of  the 
navigation  company  should  cease  and  that 
of  the  Mai  lory  line  should  attach.  There 
can  be  no  doubt  that  the  destination  of  the 
cotton,  at  the  time  of  itsdeliverv  to  the  navi- 
gation company,  was  fixed  and  determined, 
4ind  the  point  at  which  it  was  destined  for 
iinal  delivery  was  beyond  the  limits  of  this 
«rate.  It  is  equally  clear,  from  the  bill  of 
Inding  and  other  testimony,  that  a  continuous 
<voyage  was  contemplated,  and  the  trip  be- 
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tween  Houston  and  Galveston  was  simply  a 
part  of  that  voyaee.  Upon  this  state  of  facta 
the  cotton  would  undoubtedly  come  within 
the  rule  laid  down  in  the  case  cited  above, 
and  would  be  classed  as  interstate  commerce. 
But  the  evidence  likewise  shows  that  Uie 
Houston  Direct  Navigation  Company  save  a 
bill  of  lading  to  Galveston  only,  and  not  a 
through  bill  to  cover  the  entire  route,  and  the 
charges  of  freight  to  Galveston,  and  whiurf- 
age  at  that  place,  were  paid  at  the  time  that 
the  cotton  was  delivered.  Do  these  facts 
change  the  rule  of  law  applicable  to  the 
case,  and  constitute  this  a  local  shipment, 
as  distinguished  from  interstate  or  foreign 
commerce? 

It  has  been  generally  held  that  where  a 
carrier  in  one  state  receives  a  Commodity  for 
shipment  by  a  continuous  trip  over  its  own 
line  and  connecting  lines,  giving  a  through 
bill  of  lading  to  the  point  of  destination, 
with  the  provision  that  its  own  liability  shall 
cease  upon  delivery  to  its  connecting  line, 
at  a  point  within  the  state  where  it  was  re- 
ceived, such  transportation  is  to  be  considered 
as  interstate  commerce,  and  the  carrier  is  but 
one  of  several  agencies  employed.  Miemmri 
P.  B.  Co.  v.  ShervMod,  84  Tex.  185.  17  L. 
R.  A.  448,  4  Inters.  Com.  Rep.  240.  The 
fact  that  the  bill  of  lading  given  by  the  Di- 
rect Navigation  Company" was  only  to  Gal- 
veston establishes  simply  that  the  liability 
of  the  company  terminated  at  that  point,  and 
has  the  same  effect,  and  no  more,  as  if  a 
through  bill  bad  been  eiven  by  the  receiv- 
ing carrier,  with  the  stipulation  that  its  li- 
ability should  terminate  when  delivered  to 
the  connecting  carrier.  The  effect  of  such 
bill  of  lading  as  last  named  would  be  to 
make  it,  although  a  through  bill  upon  its 
face,  in  effect  a  separate  bill,  so  far  as  the 
liability  is  concerned  of  each  carrier  engaged 
in  the  transportation.  We  do  not  understand 
that  it  is  necessary  that  all  of  the  carriers 
engaged  in  an  interstate  or  foreign  shipment 
shall  be  parties  to  the  contract  of  shipment 
for  the  entire  route.  In  fact,  as  we  under- 
stand the  decisions  the  character  of  the  com- 
merce is  not  affected  by  the  terms  of  the  con- 
tract of  the  carrier  as  it  relates  to  liability 
for  the  freight,  but  only  in  so  far  as  it  shows 
that  it  is  or  is  not  a  part  of  the  continuous 
carriage  from  the  beginning  point  to  the  point 
of  destination.  Thb  Daniel  Ball,  cited  above ; 
Harmon  v.  Chicago,  140  111.  274 ;  Foeter  v. 
Davenport,  68  U.  S.  22  How.  244,  16  L.  ed. 
248.  The  last  two  cases  cited  involved  the 
question  as  to  whether  or  not  tugboats  en- 
gaged in  towing  vessels  which  were  them- 
selves engaged  in  interstate  commerce  were 
to  be  coniioered  as  likewise  engaged  in  such 
commerce.  In  each  case  it  was  held  that 
such  tugboats,  although  operating  locally 
and  within  the  limits  of  a  state,  were  to  be 
considered  as  engaged  in  interstate  commerce, 
and  not  subject  to  the  laws  of  the  state.  The 
tugboats  were  in  no  sense  parties  to  the  con- 
tracts for  transportation,  but  were  simply 
agencies  employed  therein.  In  Heieerman  v. 
Burlington,  C,  R.  d  N.  B,  Co.  63  Iowa,  782, 
the  supreme  court  of  that  state,  upon  a  bill 
of  lading  similar  to  the  one  given  in  this 
case,  held  that  the  transaction  constituted  a 
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local  shipment,  and  that  the  ri/^hts  of  the 
parties  were  to  be  determined  by  the  laws  of 
that  state.  In  Missouri  P.  R,  Go,  ▼.  Sher 
wood,  84  Tex.  on  page  185.  17  L.  R.  A.  648» 
4  Inters.  Com.  Hep.  240,  the  judge  who  de- 
livered that  opinion  approved  the  case  of 
Eeisertnan  v.  Burlington,  C,  R.  dt  N.  R.  Oo, ; 
but  the  question  decided  in  the  case  approved, 
and  now  before  this  court,  was  not  embraced 
in  the  case  then  beinff  decided,  and  the  ex- 
pressions of  approval  of  the  Iowa  case  are 
simply  obiter  dicta,  and  not  to  be  taken  as 
autllority.  The  court  of  civil  appeals  and 
the  counsel  for  defendant  in  error  refer  to  the 
case  of  Rio  Grande  R,  Co,  v.  Cross,  5  Tex. 
Civ.  App.  454,  in  which  this  court  refused 
an  application  for  a  writ  of  error.  In  that 
case  the  court  of  civil  appeals  said:  ''The 
evidence  does  not  show  that  the  shipment  o^ 
the  money  wad  interstate,  but,  if  it  did,  the 
limitation  of  liability  by  the  steamship  com- 
pany in  its  bill  of  lading  applies  only  to 
carriage  bv  the  ship."  The  two  propositions 
were  involved  in  the  decision  of  that  case, 
and  this  court  refused  the  application  for 
writ  of  error  upon  the  ground  that  the  lim- 
itation of  liability  by  the  steamship  company 
in  the  bill  of  lading  given  by  it  did  not  ap- 
ply to  the  carriage  by  tbe  railway  companv. 
The  refusal  of  a  writ  of  error  does  not  imply 
the  approval  of  the  decision  of  the  court  of 
ciYil  appeals  upon  all  questions  discussed 
by  it,  but  simply  of  the  result  of  the  judg- 
ment of  that  court.  We  conclude  from  the 
authorities  and  the  facts  in  this  case  that  the 
transportation  of  the  cotton  by  the  Direct 
Navigation  Company  from  Houston  to  Gal- 
veston was  interstate  or  foreign  commerce, 
and  that  its  liability  for  the  loss  must  be 
determined  by  the  rules  of  law  established 
by  Congress,  in  so  far  as  such  rules  have 
been  prescribed,  unless  the  provision  of  the 
charter  before  quoted  operates  to  subject  the 
corporation,  in  the  carriage  of  interstate  com- 
merce, to  the  statutes  of  the  state,  instead  of 
the  laws  of  Congress.  We  believe  that  the 
proper  construction  of  the  language  used  in 
the  charter  of  the  navigation  company  is 
simply  to  exf^ess,  as  matter  of  law,  that  it 


it  to  be  regarded  as  a  common  carrier,  and 
as  such  subject  to  whatever  law  may  be  ap- 
plicable to  a  common  carrier  in  the  basineas 
in  which  it  may  be  engaged.  The  effect  of 
this  statutory  declaration  is  to  relieve  persons 
who  may  have  claims  against  it  of  the  ne- 
cessity of  establishing  its  character  as  a  com- 
mon carrier,  and  to  make  it  liable  as  sodi 
for  all  losses  sustained  or  injuries  inflicted 
in  the  transaction  of  its  business.  It  is  not 
necessary,  in  the  view  we  take  of  this  esse, 
to  determine  the  question  of  the  validity  of 
such  a  provision  in  the  charter,  if  foand  to 
be  in  conflict  with  the  laws  of  the  United 
States.  We  simply  hold' that  the  language 
quoted  does  not  have  the  effect  to  make  tbe 
corporation  created  by  the  charter  subject  to 
state  control  when  engaged  in  interstate  com- 
merce, but  that,  being  a  common  carrier,  and 
so  declared  by  its  charter  to  be,  its  liability 
as  such  is  to  be  determined  under  the  law 
which  may  be  applicable  to  the  character  of 
commerce  in  which  it  may  be  engased  at  the 
time.  It  follows  from  what  we  Lave  said 
that  in  our  opinion  the  liability  of  the  navi- 
gation company  in  this  case  is  to  be  deter- 
mined under  the  laws  of  Congress  upon  the 
subject,  or  tbe  common  law,  in  so  far  as  Con- 
gress has  made  no  provision  therefor,  and 
not  by  the  statutes  of  the  state  of  Texas, 
which  forbid  the  carrier  to  limit  its  liabil- 
ity as  at  common  law. 

The  trial  court  expressly  declined  to  pass 
upon  the  Question  of  negligence  on  the  part 
of  the  navigation  company,  and  the  court  of 
civil  appeals  made  no  nnd  i  ng  thereon.  There 
was  evidence  on  the  part  of  the  carrier  tending 
to  show  diligence,  and  to  negative  the  idea 
of  negligence,  on  its  part;  but  the  eTidenoe 
is  not  so  conclusive  as  to  justify  this  court 
in  holding,  as  matter  of  law,  that  the  loss 
did  not  occur  through  the  negligence  of  the 
navigation  company.  We  therefore  cannot 
enter  judgment  in  this  case,  but  for  the  er- 
rors of  the  District  Court  and  the  Court  of 
Civil  Appeals,  as  shown  herein,  the  judgments 
of  both  courts  are  reversed,  and  this  cause  is 
remanded  to  the  District  Court. 
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1.  A  lessee  of  mral  as  well  as  urban 
property  is  within  the  provision  of  Ck>de  1882, 
•  ^QS,  exempting  bim  from  liability  to  pay  rents 
for  buildings  destroyed  without  his  fault. 

2.  An  abatement  of  so  much  as  was  paid 
"for  the  buUdinflp*'  must  be  allowed  under 
Code  1882, «  2498,  In  case  of  tbe  destruotion  of 
buildiags  which  constituted  a  material  part  of 
the  consideration  of  the  lease. 

NoTE.~See,  in  connection  with  this  case,  the 
fiote  to  Porter  t.  TuU  (Wash.)  22  L.  R.  A.  618. 

^  L.  R.  A. 


(October  28, 1885.) 

APPEAL  b;^  defendant  from  a  judgment  of 
tbe  Circuit  Court  for  Yazoo  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover  possession  of  cotton  which  she  had  seized 
for  rent     Affirmed. 

Defendant  leased  to  plaintiff  a  plantation  for 
the  period  of  three  years  for  $1,150  per  year^ 
on  which  was  a  gin  house,  press,  and  machin- 
ery and  the  lease  stipulated  that  it  was  to  be 
returned  at  tbe  end  of  the  term  in  as  good  con- 
dition as  when  received,  and  that  if  it  was 
damaged  or  destroyed  by  the  negligence  of  tbe 
leHSfe  be  was  to  i)e  liable  for  its  value.  It  wsa 
destroyed  by  lire  soon  after  the1ei<see  took  pos- 
session without  his  fault  or  negligence.    He 
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then  claimed  a  deduction  of  its  annual  value 
from  the  yearly  rent  and  refused  to  pay  ibe 
full  amount  of  the  rent,  whereupon  the  land- 
lord destrained  and  seized  some  of  his  cotton 
to  pay  the  rent.  He  replevied  it  claiming  that 
be  was  entitled  to  the  deduction  in  the  rent,  and 
also  that  the  landlord  had  refused  to  comply 
^Itb  her  agreement  to  furnish  means  to  replace 
the  gin-house  if  he  would  do  the  work.  De- 
murrers to  these  claims  were  overruled. 

Further  facts  appear  in  tbe  opinion. 

Messrs.  Bamett  A  Thompson  for  ap- 
pellant. 

JUestrs.  Hudson  Sb  Perrln  for  appellee. 

Whitfield,  J.,  delivered  the  opinion  of  the 
court : 

The  general  doctrine  of  the  common  law  un- 
questionablv  was  that,  upon  a  covenant  in  a 
lease  of  land  and  buildines  for  a  term  of  years 
to  pay  rent,  the  rent  could  be  recovered  after  a 
destruction  of  the  buildings  leased  by  ac- 
cidental fire.  Tbe  express  contract  and  prom- 
ise were  not  discharged  by  an  act  for  which 
tbe  lessor  was  not  responsible.  But  if  *'the 
interest  of  the  lessee  in  a  part  of  the  demised 
premises  was  destroyed  by  tbe  act  of  God  or 
the  public  enemy,  so  as  to  be  incapable  of 
any  beneficial  enjoyment,"  the  rent  was,  even 
at  common  law,  apportioned.  Such  is  the 
accurate  statement  of  the  rule  at  common  law 
given  by  Justice  Brewer  in  Whitaker  v. 
MawUy,  25  Kan.  674,  87  Am.  Bep.  277,  in  an 
opinion  of  great  learning  and  power,  expos- 
ing the  absurdities  of  the  common -law  rule 
on  this  general  subject  as  especially  applied 
to  the  conditions  of  society  existing  with  us. 
See  also  Fowler  v.  Payne,  40  Miss.  82,  79; 
Jemisan  v.  McVaniel,  25  Miss.  83;  Taylor, 
l4Uid.  &  T.  §  375.  A  universal  exception  to 
this  rule  in  this  country  was  established 
where  the  lease  was  of  a  particular  room  or 
apartment  in  a  building,  or  a  building 
merely  withnut  anv  land,  in  which  case  the 
total  destruction  of  the  room  or  building  or 
apartment  terminated  the  lease,  and  released 
the  tenant  from  the  payment  of  subsequently 
accruing  rent.  See  the  learned  and  exhaust- 
ive noU  to  Porter  v.  TuU  (Wash.)  22  L.  U. 
A.  618 ;  pote  to  McMillan  v.  Solomon,  94  Am. 
Dec.  662 ;  12  Am.  &  Eng.  Enc  Law,  p.  742, 
and  authorities  cited  therein ;  Lanp/ier  v. 
Olenn^  87  Minn.  4.  Perhaps  the  inflexible 
rigor  of  the  general  common-law  rule  is  no- 
where more  strongly  put  than  by  Brickell. 
Ch.  J.,  in  Warren  v.  Wagner,  75  Ala.  202, 
51  Am.  Rep.  446,  where,  the  lease  being  of 
lands  and  tenements,  accompanied  with  the 
right  of  quarrying  stone  upon  the  lands  dur- 
inff  the  term,  and  the  injury  complained  of 
being  the  destruction  of  the  limekiln,  which 
it  was  conceded  constituted  the  principal 
consideration  for  the  lease,  it  was  held,  at 
tbe  common  law,  the  lessee  was  bound  for  the 
whole  rent.  This  rule  baa  often  been  as- 
sailed as  utterly  repugnant  to  justice  and  rea- 
son, never  more  forcibly  than  by  Justice 
Brewer  in  the  case  of  Whitaker  v.  Hawley, 
supra,  and  Chancellor  Walworth  in  Oates  v. 
Green,  4  Paige,  854,  27  Am.  Dec.  68.  and  so 
harsh  was  the  operation  of  the  rule  that 
in  many  states  (all  whose  statutes  are  cited 
in  the  note  to  Porter  v.   TuU  (Wash.)  22  L. 
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R.  A.  616)  statutes  have  been  passed  for  the 

Surpose  of  modifying  or  aofogating  it. 
lany  of  these  statutes,  such  as  those  of  New 
York,  Ohio,  Connecticut,  New  Jersey,  and 
Minnesota,  expressly  refer  to  "lessees  or  oc- 
cupants of  any  building  .  .  .  which 
shall  be  so  destroyed  or  injured,"  etc.,  pro- 
viding that  in  such  case  the  lessee  may  sur- 
render possession,  etc.,  of  the  leasehold  prem- 
ises. It  is  clear  that  all  such  statutes  relate 
to  buildings,  and  not  to  lands ;  and  all  the 
decisions  to  which  we  are  referred  on  the 
proposition  that  the  appellee  should  have 
surrendered  possession  of  the  premises  if  he 
wished  to  avoid  the  payment  of  rent  accru- 
ing subsequently  to  the  fire  are  constructions 
of  such  statutes,  and  are  in  cases  where  build- 
ings in  cities  were  destroyed.  Such  are  lioaeh 
V.  Peterson,  47  Minn.  291,  the  buildings  be- 
in^  in  Minneapolis;  Lanpher  v.  Olenn,  87 
Minn.  4,  the  buildings  being  in  8t.  Paul ; 
Gay  V.  Daveyyil  Ohio  St.  896,  the  buildings 
being  in  Cincinnati ;  Johnson  v.  Oppenlieim, 
56  N.  Y.  280,  the  buildings  being  in  New 
York ;  and  MiUer  v.  JSentoh,  65  Conn.  529, 
the  buildings  being  in  New  Haven,  in  which 
last  case  the  court' remarks  upon  the  use  of 
the  word  ''tenement"  as  a  word  applicable  in 
Now  Jersey,  "in  popular  and  legal  meaning, 
to  parts  of  a  builaing  leased  without  the  land 
upon  which  the  buildings  stand, "  as  well  as 
to  land  (page  544). 

Our  statute,  section  2498,  Code  1892,*  upon 
the  construction  of  which  this  case  depends, 
has  no  such  limiting  words.  Its  benefits  are 
for  **  a  [that  is,  any]  tenant. "  It  contains  no 
provision  for  the  surrender  by  the  tenant  of 
the  leased  property.  Where  the  subject-mat- 
ter of  the  lease  is  a  building  merely,  the  ten- 
ant mav  justly  be  required,  in  the  states 
whose  decisions  are  cited  supra,  to  ** quit  and 
surrender  possession**  of  the  demisea  prem- 
ises, if  he  would  escape  the  payment  of  sub- 
sequently accruing  rent.  But  there  can  be 
no  reason,  in  the  case  of  a  farmer  whose  cot- 
ton crop,  in  this  state  it  may  t>e,  is  opening 
in  the  field,  in  requiring  him,  after  the  ex- 
penditure of  large  sums  on  an  annual  crop, 
to  surrender  possession  of  the  premises,  and 
abandon  his  crop,  in  order  to  claim  an  appor- 
tionment of  the  rent  where  agin  house  and  ma- 
chinery constituting  an  essential  part  of  the 
subject-matter  of  the  lease  have  been  de- 
stroyed by  fire,  if,  under  our  statute,  he  is 
otherwise  entitled  to  apportionment.  Our 
condition,  as  an  agricultural  community,  is 
wholly  different  from  that  of  the  people  of 
the  manufacturinfl:  states ;  and  this  difference 
in  condition  was  (Toubtless  in  the  mind  ot  the 
compiler  of  the  Code  of  1880,  in  which  this 
statute  first  appears,  and  may  well  have  oc- 
casioned the  difference  in  the  phraseology,— 
a  difference  aptly  suiting  the  law  to  the  act- 
ual conditions  of  our  people,  by  far  the  larger 
part  of  whom  are  agriculturists.  The  farm 
m  this  case  was  a  large  and  valuable  one,  160 
bales  of  cottcn  being  grown  thereon  in  the 
year  1894.  Certainly,  no  building  could 
have  been  more  essential  to  the  value  of  the 

**'A  tenant  shall  not  be  bound  to  pay  rent  for 
buildings  after  their  destruotlOD  by  fire  or  otber- 
wise.  without  negligence  or  fault  on  his  part,  un- 
less he  have  expressly  stipulated  to  l)e  so  bound.** 
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use  of  ibis  leased  plantation  than  the  steam 
gin<of  the  kind  and^raliie  rfiown  in  the  teiti- 
mony.  The  appellee  teatifles  Uiat  he  would 
not  have  rented  the  place  without  the  gin- 
house  and  machinery.  The  reasonable  pro- 
portion of  the  whole  rental  of  $1, 150,  which 
the  gin -house  and  machinery  constituted,  is 
shown  to  have  been  $850  bv  two  witnesses, 
and  the  jury  alk>wed  only  $275.  The  clear 
tendency  oi  all  the  modem  decisions,  in  our 
states,  has  been  to  so  modify  the  rule  of  the 
common  law  as  to  work  out  a  result  Just 
and  equitable  in  the  situation.  At  common 
law,  **  in  the  hiring  of  chattels,  though  the 
terms  be  as  absolute  and  positive  as  those  of 
a  real-estate  lease,  their  aosolute  destruction 
without  the  fault  of  the  hirer  terminated  the 
contract  f  and  it  is  well  said  by  Mr.  Justice 
Brown  in  the  case  cited  that  **  the  clear  tend- 
ency of  the  rulings  has  been  to  do  away  with 
the  common- law  technicalities  conoeming 
real  estate,  and  to  bring  the  rules  of  the  com- 
mon law  more  in  harmony  with  those  respect- 
ing personal  property;"  and  that  **the  dis- 
tinctions growing  out  of  the  feudal  system 
are  disappearing,  and  this  distinction  be- 
tween the  lease  of  real  property  and  the  hir- 
ing of  chattels  is  one  which  sooner  or  later 
will  cease  to  exist.''  In  the  same  spirit  is 
Coogan  y.  Parker,  2  S.  C.  N.  S.  255,  16  Am. 
Plep.  at  paKes  679,  680. 

We  must  ffive  this  statute  a  construction 
suited  to  the  heeds  of  our  people ;  and  in  ff ly- 
ing it  the  construction  which  we  do,  holding 
that  it  applies  to  buildings  rural  as  well  as 
urban,  and  that,  in  case  or  the  destruction  of 
either  kind  by  fire  without  the  fault  of  the 
tenant,  there  should  be  an  abatement  of  so 
much  of  the  rent  as  was  paid  **for  the  build* 
in>i:,''we  think  we  do  this.  It  is,  we  think, 
somewhat  significant,  too,  that  sections  2497 
and  2498  of  the  Annot-ated  Code  are  placed 
now  in  the  law  relating  to  landlord  and  ten- 
ant, and  immediately  succeeding  sections 
furnishing  remedies  for  enforcing  agricult- 
ural liens.  In  the  Code  of  1880  they  stood 
in  a  connection  perfectly  consistent  with  the 
yiew  here  announce  1  of  the  statute,  though 
not  80  markedly  so  as  they  do  in  their  present 
connection.  We  have  given  the  subject  a 
most  thorough  examination,  due  to  its  im- 
portance, and  are  satisfied  that  the  construc- 
tion of  section  2498  herein  announced  is  the 
one  most  in  harmony  with  the  language  of 
the  statute  looking  to  the  old  law,  the  evil, 
and  the  remedy,  with  justice,  and  with  the 
peculiar  condition  and  needs  of  our  agricult- 
ural population.  We  refer  to  the  following 
authorities  as  bearing  out  the  reason  and 
spirit  of  our  views,  in  addition  to  those  al- 
ready cited :  **  Rent  is  compensation  for  the 
use,  and  implies  the  continued  existence  of 
the  property  to  be  used, "  says  Justice  Brewer 
in  the  case  referred  to,  at  page  691,  25  Ean. 
To  the  same  effect,  in  stronger  language,  is 
Porter  v.  Tull,  6  Wash.  408,  22  L.  R.  A. 
617.  See  Graves  v.  Berdan,  26  N.  Y.  498 ; 
Oate$  v.  Oreeny  4  Paige,  855,  27  Am.  Dec. 
68 ;  Coogan  v.  Parker,  2  8.  C.  N.  8.  255.  16 
Am.  Rep.  659 ;  PeTh,i  v.  Kearny,  21  La.  Ann. 
21 ;  Levey  v.  I>ye»s,  51  Miss.  510,— as  to  the 
t«;ndency  of  our  decisions;  WiUard  v.  TiU- 
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man,  19  Wend.  858,  a  striking  case,  wbere, 
even  in  New  York, 'prior  to  the  kct  of  1860, 
in  a  case  where  the  lease  was  of  three  rooma 
and  a  strip  of  land  200  feet  in  length,  and  the 
buildings  were  wholly  destroyed,  it  was  held 
that  the  interest  in  the  land  remained,  and  wia 
capable  of  beneficial  enjoyment,  but  that  the 
tenant  was  entitled  to  a  pro  rata  abatement 
of  the  rent,  and  could  only  be  held  for  an 
amount  which  would  bear  to  the  entire  rent 
a  proportion  which  the  value  of  the  use  of 
the  reversionary  premises  bore  to  the  whole 
at  the  date  of  the  annual  rent.  See  also  Ft- 
terbo  V.  Friedlander,  120  U.  8.  707,  30  L.  ed. 
776 ;  Coogan  v.  Parker,  Oatee  v.  Green,  and 
Penn  v.  Kearny,  eupra.  And,  specially,  aee 
the  masterly  opinion  in  Coogan  v.  Firker, 
supra,  a  case  noticing,  as  does  Mr.  Justice 
Brewer  in  the  case  cited  supra,  the  distinc- 
tion made  at  common  law  between  destruc- 
tion of  the  leased  premises  by  the  act  of  Ood 
or  the  public  enemy,  and  by  acclden^  as  te 
the  reasonableness  of  which  distinction  we 
express  no  opinion.  See  Coogan  ▼.  Parker, 
2  8.  C.  N.  8.  255,  16  Am.  Rep.  666.  667. 
The  distinction  seems  to  have  obtained  at 
common  law,  whether  the  accidental  fire  wsa 
due  to  negligence  of  the  lessee  or  not.  The 
distinction  seems  to  be  approved  in  Ooe^n 
V.  Parker,  but  repudiated  in  WTdtaker  v. 
Hawley,  supra.  Our  statute  states  the  mat» 
ter  for  us.  In  this  case,  Coogan  ▼.  Parker^ 
the  court  says  on  the  general  subject,  in  the 
absence  of  any  statute  at  all :  "Rent  is  de* 
fined  to  be  a  certain  yearly  profit;  .  .  . 
in  retribution  for  the  use.  .  ,.  .  The  ex* 
istence  of  rent,  therefore,  presupposes  land, 
and  a  possible  usufruct,  for  there  can  be  no 
just  demand  for  retribution  or  compensatioD 
for  that  which  does  not  exist.  An  agreement 
to  pay  rent,  whether  a  simple  contract  or  a 
covenant  in  form,  is  controlled  by  the  nature 
of  rent.  If  the  conditions  under  which  rent 
accrues  do  not  exist,  there  is  nothing  for 
either  4in  agreement  or  a  covenant  to  pay  rent 
to  rest  upon.  .  .  .  Where  parties  con- 
tract together  in  terms  that  import  the  re- 
lations expressed  by  the  foregoing  defini- 
tions, it  is  obvious  that  their  contract  ought 
to  receive  such  a  construction  as  to  preserve 
the  rights  and  eouities  lying  at  the  founda- 
tion of  such  definitions.  The  equity  of  a 
contract  is  its  life,  springing  out  of  the  idea 
of  a  reciprocity  of  benefits  and  obligations. 
.  .  .  A  contract  is  the  law  of  the  parties. 
Its  equity  is  the  reason  of  that  law.  And  it 
is  not  a  mere  figure  of  speech  to  say  that 
where  the  reason  ceases  the  law  ceases  alsa' 
This  equity — the  reasons  of  the  law  as  related 
to  this  subject- matter— is  for  us  happily 
crystalized  in  section  2498  of  the  Annotated 
Code  of  1892. 

We  do  not  think  the  first  instruction  sub- 
ject to  the  criticism  made  of  it.  The  prin- 
ciple announced,  not  as  clearly  as  it  might 
have  been,  but  substantially,  is  that,  if  the 
gin-house  constituted  a  material  part  of  the 
consideration  of  the  lease,  on  its  destruction 
by  fire  without  the  lessee's  fault  or  negli- 
gence the  rent  should  be  abated  in  the  pro- 
portion that  the  value  of  the  use  of  the  fdo- 
house  and  machinery  bore  to  the  value  of  the 
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lue  of  the  whole  premlsee.  It  was  not  in- 
tended to  authorize  "damages,**  and,  fairly 
oonBtraed,  does  not  do  so.  The  instruction 
is  inartificlally  drawn,  but  we  do  not  think 


it  could  have  misled  the  Jury, 
error. 


We  And  ao 


OHIO  SUPREME  COURT. 


Julia  L.  WEBSTER  A  al.,  Plf$.  in  Err., 

9. 

DWELLING  HOUSE  INSURANCE  COM- 
PANY of  Boston,  Mass. 

(83  Ohio  8t  7tD 


*1.  The  intereat  of  m  huabaad  In  the 
dwelUBir  honae  of  bis  wlliD»  used  as  a 
homestead  by  the  family.  Is  sufficient  to  support 
a  recovery  by  the  two  Jointly  on  a  policy  of  lire 
iDSuranoe  issued  to  both. 

8.  Boles  followed  in  eonrta  of  equity  To- 
spectiDff  forfeitures  may  be  aTailable  io  a  suit  at 
law  where  the  facts  make  their  application  neces- 
sary to  the  ends  of  justice. 

3.  Prowisions  for  forfUtares  are  to  receive, 
where  the  Intent  is  doubtful,  a  strict  construo- 
tlOD  against  those  for  whose  benefit  they  are  in- 
troduced* 

4.  If  it  be  lefl  in  doabt,  inwiewof  the 
terms  of  the  instnunent  and  the  relation 
of  the  ooDtraotmr  parties,  whether  given  words 
were  used  in  an  enlarged  or  a  restricted  sense, 
other  things  being  equal,  that  construction  will 
be  adopted  wMoh  is  most  beneficial  to  the  prom- 


5*  Where  »  flftrm  dwelling  and  fkrm  im- 
plements are  insored  by  m  fire  policy 
issued  to  a  wife  and  husband,  and  the  dwelling  is 
used  and  occupied  as  a  family  homestead,  and 
the  implements  sre  used  on  the  farm  where  the 
dwelling  is  situate,  a  representation  and  war- 

I  ranty  in  the  application  that  the  property  is 

.  owned  by  them  Jointly  should,  unless  the  con. 
trary  intent  is  manifest,  be  construed  in  the  pop- 
ular, and  not  in  a  teohniMl  legal  sense,  and  when 
so  construed  will  not  be  held  to  be  untrue  simply 
because  the  title  to  the  dweJling  is  wholly  in  the 
wife  and  the  title  to  the  personalty  wholly  in  the 

'  husband. 

6.  The  examination  required  to  be 
made  bjr  the  ag^ent  of  an  inanranee 
company  by  •  884a,  Rev.  Stat.,  relates  to  the 
physical  condition  of  the  property  sucb  as  an  in- 
spection would  disclose,  and  does  not  relate  to 
the  matter  of  encumbrances.  The  ** change** 
mentioned  in  the  statute  refers  to  some  physical 
change  in  the  insured  property,  its  use,  or  its 
surroundings,  and  does  not  relate  to  a  change 
respecting  encumbrances. 

7.  Where  a  policy  of  insnranee  stipn^ 
lates  that  if  any  part  of  the  property 
shall  be  encnmbered  by  a  mortgage  with- 
out the  consent  of  the  company,  tbe  policy  shall 
be  void,  sucb  stipulation  is  not  within  the  provi- 
sions of  •  aSiSw  And  if,  after  the  issuUig  of  tbe 
policy  and  before  the  loss,  such  encumbrance  is 

•fleadnotes  by  the  Coubx. 

Nora.— For  undivided  interest  as  sole  and  uncon- 
ditional ownership,  see  Beebe  v.  Ohio  Farmers* 
Insu  Co.  (Mich.)  18  L.  R.  A.  481,  and  noU. 
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created  by  the  insured  without  the  consent  of  flia 
company,  the  policy  is  thereby  invalidated. 

(December  SO,  1806J 

ft 

ERROR  to  the  Circnit  Court  for  Ashtabala 
County  to  review  a  Judgment  reversiDg  a 
judgment  of  the  Court  of  Common  Pleas  hi 
favor  of  plaintiffs  in  ao  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a  poHcj 
of  fire  insurance.    AjfirmetL 


Statement  by  Spear*  J. : 

Action  on  a  policy  of  fire  insurance  issued 
to  Julia  L.  Webster  and  James  E.  Webster, 
wife  and  husband,  for  $2,000  on  dwelling 
house  and  $250  on  farm  implements.  De- 
fense of  forifeiture:  First,  that  representa- 
tion and  warranty  made  by  insured  was  that 
property  was  owned  Jointly  by  them,  while, 
in  /act,  the  house  was  owned  wholly  by  the 
wife,  and  personal  property  wholly  by  the 
husband ;  second,  that  after  issue  of  policy 
and  before  loss  Insured  placed  a  mortgage 
lien  on  the  real  estate,  without  notice  to  or 
consent  of  the  company,  in  violation  of  the 
terms  of  the  policy.  Kedbvery  for  amount 
of  insurance  on  house,  no  proof  being  offered 
of  loss  or  value  of  personal tv.  Reversed  by 
circuit  court  on  the  ground  of  error  in  the 
charge  to  the  Jury. 

Meun.  Edward  BL  Flteh  and  A.  #• 
Trunkey*  for  plaintiffs  in  error: 

The  boTding  and  construction  given  to  the 
statute  (Rev.  Stat.  g§  8648,  8644)  by  tbe  court 
of  common  pleas  is  right. 

Queen  Ins,  Co.  v.  Lealte,  47  Ohio  St.  409,  » 
L.  K.  A.  45;  PeapU^s  Mut,  F.  Ins.  Go,  v.  Bow- 
ersox,  6  Ohio  0.  C.  444;  United  Firemen's  Ins. 
Co.  V.  Ktikraf,  7  Ohio  C.  C.  856. 

The  construction  I  contend  for  has  been 
given  by  the  supreme  court  of  Maine  in  Can- 
neUv,  Phanix  Ins.  Co.  69  Me.  582. 

See  also  United  Firemen's  Ins.  Co,  v.  Kukral, 
supra;  Reilly  v.  Franklin  Ins,  Co,  48  Wis.  454, 
28  Am.  Rep.  552;  Cayon  v.  DtoeUing  Hous& 
Ins,  Co.  68  Wis.  510;  Jahnery  v.  Piscaktqua  F. 
db  M  Ins.  Co.  52  Me.  824;  Barnard  v.  PeopU^^ 
F.Ins.  a?.  66N.  H.  401. 

Messrs,  Squire*  Sanders*  A  Dempaejr*. 
for  defendant  in  error: 

There  is  not  an  intimation  to  be  found  in 
any  language  used  in  this  statute  that  the  word 
"change"  refers  in  anv  way  to  the  interest  of 
the  assured,  or  to  bis  tftle,  or  to  encumbrances. 

To  confine  the  provisions  of  this  statute  aa 
to  "changes"  and  "intentional  fraud"  to  the 
subject-matter,  in  regard  to  which  the  legisla- 
tion is  had  and  to  what  precedes  in  the  very 
sentence  in  which  the  words  occur,  ia  but  t» 
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«oD8true  the  section  grammatically  and  ac- 
cording to  one  of  the  fundamental  rules  of 
construction  of  statutes,  namely:  **A11  words 
of  a  general  nature,  not  express  and  precise, 
«re  to  be  restrained  unto  the  fitness  of  the  sub- 
ject matter  or  the  person." 

Brigel  ▼.  Starlmek,  84  Ohio  St.  280;  Avlt- 
fnan,  M,  d  Co,  ▼.  J,  F,  Seiberiing  Co.  81 
Ohio  St.  201;  8/iuUeY.  Cambridge,  88  Ohio  St. 
659;  Isane  v.  State,  89  Ohio  St.  812;  Myen  y. 
Sedberger,  45  Ohio  St  284;  Holland  y.  Car- 
4on,  28  Ohio  St.  628;  EllioU  y.  8/taw,  82  Ohio 
£t.481. 

Spear,  J.,  deliYered  the  opinion  of  the 
court: 

The  action  of  the  trial  court  which  was 
the  ground  of  rcYcrsal  may  be  more  briefly 
treated  by  considering?  de^dant's  requests 
td  charge  which  were  refused  than  by  a  re- 
Yiew  at  large  of  the  charge  as  given. 

1.  As  applicable  to  its  defense  of  forfeiture 
by  reason  of  alleged  false  representation  and 
warranty  regarding  ownership  of  property, 
the  defendant  requested  the  court  to  charge 
that  "no  recovery  can  be  had  in  this  action 
for  the  loss  of  any  property  described  in  the 
policy  if  the  Jury  are  satisfied  from  the  evi* 
dence  that  Mrs.  Webster  had  no  interest  or 
ownership  in  the  personal  property  mentioned 
in  the  policy,  and  that  Mr.  Webster  had  no 
ownership  or  interest  in  the  dwelling  house 
described  in  the  policy." 

The  claim  of  the  company  on  this  branch 
of  the  case  was,  and  is,  that  in  the  face  of 
the  representation  and  warranty  of  the  in- 
cured  that  they  Jointly  owned  the  property, 
the/  e  could  be  no  recovery  on  a  policy  issued 
to  inem  Jointly  so'  long  as  the  proof  disclosed 
that  the  wife  was  sole  owner  of  the  dwell- 
ing and  the  husband  sole  owner  of  the  per- 
sonalty; in  effect  that  the  agreement  was 
violated  the  moment  it  was  made,  and  al- 
though the  parties  had  paid  the  company  $45 
as  premium,  which  the  company  retained, 
yet  that  there  never  was  any  valid  contract, 
and  the  insure<*,  although  actins  in  entire 
good  faith,  never  had  a  dollar  of  insurance 
on  their  property. 

Perhaps,  technlcallv  speaking,  the  claim  is 
not  one  of  forfeiture,  for  forfeiture  is  depriva- 
tion or  destruction  of  a  right  in  consequence 
of  the  nonperformance  of  some  obligation  or 
condition,  and  we  are  not  accustomed  to  as- 
•ociate  the  idea  of  forfeiture  with  a  contract 
which  has  not  existed ;  but  manifestly  the 
law  as  to  forfeiture  will  furnish  a  guide  to 
the  proper  disposition  of  the  question.  Re- 
lief against  forfeitures  is  matter  of  equitable 
cognizance,  but  rules  applicable  to  the  sub- 
ject are  resorted  to  in  courts  of  law,  and 
there  seems  no  good  reason  why  the  prin- 
ciples which  govern  courts  of  equity  should 
not  be  available  in  a  suit  at  law  where  the 
facte  make  such  cognizance  necessary  to  the 
ends  of  justice. 

A  primal  rule  is  that  forfeitures  are  not 
favored  either  in  equity  or  at  law;  indeed 
it  is  declared  as  a  universal  rule  that  courte 
of  equity  will  not  lend  their  aid  tn  enforce 
a  forfeiture.  Following  as  a  corollary  from 
this,  provibions  for  forfeitures  are  to  receive, 
when  the  intent  is  doubtful,  a  strict  construc- 
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tion  against  those  for  whose  benefit  they  are 
introduced.  Wett  v.  Citizens*  Im.  Co.  27 
Ohio  St.  1,  22  Am.  Rep.  294;  Manhattan 
L,  Im.  Co.  Y.  Smith,  44  Ohio  St.  156.  58 
Am.  Rep.  806;  BlaekweU  v.  Miami  VaUey 
In$.  Co.  48  Ohio  St.  588.  14  L.  R.  A.  431 ; 
Livingston  v.  Stickles,  7  Hill,  255;  CaUin  v. 
Springfield  F.  Ins.  Co.  1  Sunm.  484 ;  Breasted 
V.  Farmers'  Loan  db  T.  Co.  S  N.  Y.  805,  59 
Am.  Dec.  482.  As  said  b^  Sherman,  J.,  in 
Bond  Y.  Swearingen,  1  Ohio,  408,  respecting 
a  statutory  forfeiture :  "  Whatever  may  be 
the  nature  or  kind  of  forfeiture,  it  Is  never 
carried  by  construction  beyond  the  clear  ez- 

Pression  of  the  statute  creating  it."  And  by 
orter,  J.,  in  Hoffman  v.  JEtna  F.  Ins.  Co. 
82  N.  Y.  418,  88  Am.  Dec.  887:  «It  is  a 
rule  of  law,  as  well  as  of  ethics,  that  where 
the  language  of  a  promisor  may  be  under- 
stood in  more  senses  than  one,  it  is  to  be  in- 
terpreted in  the  sense  in  which  he  had  reason 
to  suopose  it  was  understood  by  the  promisee. 
Potter  V.  Ontario  db  L.  Mut.  Ins.  Co.  5  Hill. 
149 ;  BarlouTy.  Scott,  24  N.  Y.  40.  It  is  also 
a  familiar  rule  of  law  that  if  it  be  left  in 
doubt,  in  view  of  the  general  tenor  of  the 
instrument  and  the  relations  of  the  contract- 
ing parties,  whether  given  words  were  used 
in  an  enlarged  or  a  restricted  sense,  other 
things  being  equal,  that  construction  should 
be  lulopted  which  is  most  beneficial  to  the 
promisee.  Co.  Litt.  188 ;  Bacon,  Law  Max- 
ims. Reg.  8;  Doe,  Webb,  v.  Dixon,  9  East, 
16 ;  Marvin  y.  Stotie,  2  Cow.  806.  This  role 
has  been  very  uniformlY  applied  to  condi- 
tions and  provisos  in  policies  of  insurance, 
on  the  ground  that  though  they  are  inserted 
for  the  oenefit  of  the  underwriters,  their  of- 
fice is  to  limit  the  force  of  the  principal  ob- 
ligation. TeaUm  v.  Fry,  9  U.  S.  5  Cranch, 
841,  8  L.  ed.  119;  Palmer  y.  Warrvnins.  Co. 
1  Story,  G.  C.  864,  865 ;  PeUy  v.  Royal  Ezeh. 
Assvr.  Co.  1  Burr.  849."  See  also  Western 
d  A.  Pipe  Lines  y.  Home  Ins.  Co.  145  Pa. 
346 ;  Chandler  v.  St.  Paul  F.  d  M.  Ins.  Co. 
21  Minn.  85.  18  Am.  Rep.  885 ;  Anderson  v. 
Fitzgerald,  4  H.  L.  Gas.  484;  Riddlesbarger 
V.  Hartford  Ins.  Co.  74  U.  S.  7  Wall.  886. 
19  L.  ed.  257 ;  Baley  v.  Homestead  F.  Ins. 
Co.  80  N.  Y.  21,  86  Am.  Kep.  570 ;  Burleigh 
v.  Adriatic  F.  Ins.  Co.  90  N.  Y.  221 ;  OHffey 
v.  New  York  Cent.  Ins.  Co.  100  N.  Y.  417. 
58  Am.  Rep.  202. 

Applying  the  foregoing  rules,  how  stands 
tlie  case? 

This  defense  is  based  entirely  on  the  Ian 
guage  of  the  representation.  In  giving  con 
struction  to  this  representation,  what  mean 
ing  should  be  placed  on  the  words  used? 
Manifestly  such  as  was  intended  bv  the  ap 
plicants,  and  which  the  company  knew,  or 
ought  to  have  known,  they  intended.  Should 
the  word  "Jointly"  receive  construction  in 
accordance  with  strict  legal  ideas?  If  so. 
does  it  mean  that  the  plaintiffs  were  Joint 
teuante  as  defined  by  Blackstone,  giving  right 
of  survivorship?  An  Ohio  lawyer,  even, 
would  hardly  have  that  in  mind,  for  loint 
tenancy  does  not  exist  in  Ohio.  Should  the 
word  be  held  to  imply  tenancy  In  common, 
where  two  or  more  hold  by  an  undivide«l 
possession  but  several  freeholds,  neither  be- 
ing entitled  to  an  exclusive  part,  but  each 
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entitled  to  occupy  the  whole  Id  common  with 
the  others,  and  at  the  death  of  one  his  in- 
terest to  pass  to  his  heirs  and  not  to  the  sur- 
Tivors?  Plaintiffs  claim  that  they  did  in 
fact  state  to  the  agent  who  filled  up  the  ap- 
plication the  exact  condition  of  the  title, 
«nd  it  was  not  their  fault  if  he  did  not  so 
write  it.  But,  be  this  as  It  may,  and  even 
though  the  word  would  suggest  tenancy  in 
<;ommon  to  the  legal  mind,  these  plaintiffs 
were  not  lawyers ;  the  property  was  in  the 
•<x>untry,  and  they  were,  without  doubt,  plain 
country  folk.  Who  would  suspect  them  of 
intending  to  be  understood  that  their  own- 
«rship  was  that  of  joint  tenants,  or  of  ten- 
ants in  common,  within  legal  definitions? 
Kather  is  it  natural  to  presume  that  they 
vsed  the  word  in  the  popular  sense,  imply- 
ing that  they  owned  the  property  together, 
«ud  that  no  other  person  was  interested  in 
it.  And  they  did.  They  were  in  the  Joint 
possession  of  the  real  estate,  and  were  en- 
joying the  use  of  the  personalty  togetiier, 
«nd  no  third  person  was  the  owner.  In  any 
«ense,  of  any  part  of  it.  While  the  title  to 
the  real  estate  was  in  the  wife,  and  while 
the  husband  had  no  estate  in  it,  yet  he  had, 
by  force  of  recent  statutes,  an  inchoate  dower 
right  in  it,  liable  to  become  vested  in  case 
«he  should  die  seised  of  it,  leaving  him  her 
widower,  a  substantial  property  right,  ca- 
pable of  valuation  in  a  proper  proceeding, 
and  under  ^  8111,  Rev.  Stat.,  he  could  not, 
«ven  during  her  life,  their  marital  relations 
remaining,  be  excluded  from  her  dwelling. 
Nor  was  the  alleged  failure  to  state  the 
«xact  ownership  prejudicial  to  the  company. 
The  purpose  of  statement  of  ownership  is  to 
prevent  the  making  of  wagering  contracts, 
or  such  as  would  afford  a  temptation  to  the 
insured  to  purposely  or  negligently  permit 
the  property  to  bum ;  and  this  purpose  would 
flcem  to  be  fully  accomplishea  when  it  ap- 
pears that  the  wife  and  husband  own  all  the 
property  covered  by  the  policy,  and  are  in 
possession  and  use  of  it  in  common,  although 
there  be  a  small  portion  of  which  the  wife 
has  not  legal  ownership,  for  usually  there  is 
no  more  vigilant  guardian  of  the  1iusband*s 
interests  than  is  the  wife.  The  property  is 
used  by  both,  for  their  common  comfort  and 
welfare,  and  that  of  the  family.  In  the  hus- 
band's absence  the  wife  has,  ordinarily,  the 
«ntire  charge  of  it.  and  her  interest  in 


its 
preservation  is  scarcely  second  to  his. 

If  the  company  may  stand  on  a  strict  tech- 
nical construction  of  the  words  used,  and 
hold  the  plaintiffs  to  them  though  they  did 
not  fully  apprehend  their  legal  effect,  and 
•ought  not  reasonably  to  have  done  so,  it  is 
placed  in  the  position  of  tempting  patrons 
into  the  payment  of  premiums,  and  Into  rest- 
ing on  a  miRtaken  belief  that  they  have  in- 
demnity, only  to  find,  when  the  trial  comes, 
that  their  reliance  had  been  upon  a  broken 
reed.  A  court  cannot  sustain  such  a  conten- 
tion. If  technical  forfeitures  are  to  be  main- 
tained on  such  grounds,  confidence  in  com- 
mercial faith  win  be  weakened  and  important 
property  rights  impaired.  It  would  be,  as 
It  scem's  to  us,  carrying  technicality  to  a, 
most  unreasonable  length,  to  hold  that  the  j  disclose,  and  does  not  relate  to'  the  matter  of 
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representation  as  to  ownership  shall  forfeit 
the  policy. 

Whether  a  Joint  action  could  have  been 
maintained  for  the  personal  property  we  need 
not  determine,  for  no  proof  of  loss  of  per- 
sonal property,  or  its  value  having  been  of- 
fered, that  claim  dropped  out.  It  was  held 
in  DweUing  Houte  Ins,  Co.  v.  Leedy  et  al,, 
decided  at  January  term,  1894,  though  not 
reported,  that  the  interest  of  the  husband  in 
the  wife's  dwelling  house  used  as  a  home- 
stead by  the  family,  is  sufficient  to  support 
a  recovery  by  the  two  jointly  on  a  policy  is- 
sued to  both,  and  we  but  follow  that  case  in 
holding  that  the  action  was  properly  brought 
in  the  name  of  both  in  this'case. 

The  instruction  was  properly  refused. 

2.  Defendant  also  reouested  the  court  to 
charge  that  **if  the  plaintiff,  after  the  issu- 
ing of  the  policy  sued  upon  and  before  the 
loss,  placed  a  mortgage  lien  upon  the  real 
estate  upon  which  the  house  burned  was  situ- 
ated, without  notice  to  the  company,  or  its 
consent  to  such  encumbrance,  such  action  on 
the  part  of  the  plaintiff  was  in  violation  of 
the  terms  of  the  policy  and  rendered  the  pol- 
icy void,  and  the  plaintiffs,  if  the  jury  find 
the  facts  as  above  stated,  cannot  recover  in 
this  action.** 

This  the  court  refused  to  give,  and  charged 
in  substance  that  the  creating  of  a  mortgage 
encumbrance  after  the  issuing  of  the  policy 
and  before  the  fire,  without  notice  or  consent 
by  the  company,  would  not  of  itself  consti- 
tute a  defense,  but  that  it  would  constitute 
a  defense  if  the  jury  should  find  that  the  glv- 
in?  of  such  mortffasre  materially  increasea  the 
risk.  This  holding  rests  upon  the  proposi- 
tion that  the  facts  bring  the  case  within  the 
operation  of  g  8648,  Rev.  Stat.,  and  that  it 
is  goyerned  by  that  part  which  reads  as  fol- 
lows: 

**  An^  person,  company,  or  association  here- 
after insuring  aay  building  or  structure 
against  loss  or  damage  by  fire  or  lightninff, 
by  a  renewal  of  a  policy  heretofore  issued, 
or  otherwise,  shall  cause  such  buildine  or 
structure  to  be  examined  by  an  agent  of  the 
insurer,  and  a  full  description  thereof  to  be 
made,  and  the  insurable  value  thereof  to  be 
fixed  by  such  agent;  in  the  absence  of  any 
change  increasing  the  risk  without  the  con- 
sent of  the  insurers,  and  also  of  intentional 
fraud  on  the  part  of  the  insured,  in  case  of 
total  loss  the  whole  amount  mentioned  in  the 
policy  or  renewal  upon  which  the  insurers 
received  a  premium,  shall  be  paid;  and  In 
case  of  a  partial  loss,  the  full  amount  of  the 
partial  loss  shall  be  paid.     .     .     .** 

No  question  is  made  as  to  the  import  of 
the  language  of  the  policy  in  respect  to  the 
creating  of  mortgage  liens.  It  is  so  clear 
that  its  meaning  could  not  have  been  misap- 
prehended, and  is  to  be  enforced  as  written 
unless  the  statute  controls  the  case. 

We  are  not  able  to  agree  with  the  construc- 
tion of  this  statute  given  by  the  learned  trial 
Judge.  As  we  construe  the  statute,  the  ex- 
amination required  of  the  agent  before  tak- 
ing the  risk  relates  to  the  physical  condition 
of  the  property  such  as  an  inspection  would 
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encambrances,  and  hence  the  change  referred 
to  in  the  statute  relates  to  some  physical 
change  in  the  insured  building,  its  use,  or 
its  surroundings,  which  would,  by  reason 
of  changed  condition,  naturally  increase  the 
hazard  Incurred  by  the  company,  and  does 
not  relate  to  a  change  respecting  encum- 
brances. And  that  where  a  policy  of  insur- 
ance, as  in  this  case,  stipulates  that  if  any 
part  of  the  property  shall  be  encumbered  by 
mortgage  without  the  consent  of  the  company 
the  policy  shall  be  yoid,  such  stipulation  is 
not  within  the  proyision  of  ^  8648,  and  the 
right  of  the  company  to  make  such  a  condi- 
tion, and  of  the  insured  to  accept  it,  remains 
notwithstanding  the  statute.  So  that,  if, 
after  the  issuing  of  the  policy  and  before 
the  loss,  such  encumbrance  is  created  by  the 
insured,  without  the  consent  of  the  company, 
the  policy  is  thereby  inyalidated. 

The  question  inyolyed  is  not  different  in 
principle  from  one  of  the  questions  disposed 
of  in  Sun  lire  Office  y.  Clark,  decided  Octo- 


ber 29.  1895,  S8  Ohio  St.  86,  and  tfie 
ing  of  the  opinion  in  that  case  is  so  aatlefse- 
tory,  and  so  well  supports  the  conclusion  hers- 
reached,  that  further  discussion  is  deemed 
unnecessary.    It  is  further  supported  by  the- 
able  opinion  of  the  learned  Judge  of  ttie  cir- 
cuit court  in  Dwelling  Hoiue  Ine,  Co.  y.  Wdh 
ster,  7  Ohio  0.  C.  511,  to  which  special  ref- 
erence is  here  made.    Our  conclusion  U  al8(^ 
in  harmony  with  the  decision  in  Queen  Im. 
Co.  y.  Leslie,  47  Ohio  St.  409,  9  L.  R.  A.  45, 
and  not  inconsistent  with  the  Judgment  of 
this  court  affirming  People^e  3iut.  J^  Tne,  Co. 
y.  Botoereox,  reported  in  5  Ohio  G.  G.  444, 
and  the  judgment  affirming  United  Firemen*^ 
Ins.  Co,  y.  Kukral,  reported  in  7  Ohio  C. 
G.  856,  when  the  records  in  those  cases  ar» 
understood. 

It  follows  that  in  refusing  this  instruction, 
and  in  the  charge  as  glyen,  the  common  pU 
erred. 

Judgment  a  firmed. 
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Irwin  S.  De  FORD  et  al.,  Fife,  in  Err., 

V. 

W.  W.  PAINTER,  Sheriff  of  Logan 

County. 

(8  Okla.  80.) 

*!•  DeFord*  one  of  the  plaintiAi  In 
error*  owned  »  lot  with  a  bulldin£f 
thereon  in  the  bosinesfl  pajrt  of  the  city 

•   of  Guthrie*  an^l  rented  the  basement  and  first 

I  floor  for  the  sum  of  $1,800,  and  a  part  of  the 
second  floor  for  offices  for  the  additional  sum  of 
^50.    He  resided  with  his  family  on  a  portion  of 

I  the  second  floor,  valued  at  the  sum  of  $350  per 
annum.  The  family  had  no  other  home.  HeUd^ 
that  the  buildingr  was  the  dwoUln?  of  De  Ford, 
and  the  home  of  his  family,  within  the  meaning 

'  of  section  2,  chapter  84,  Stat.  1803,  and  was  the 
homestead  of  plalntUb  in  error,  and  aa  such  ex- 
empt from  execution. 

8*  Under  this  eeetion  of  the  statute*  pro- 
▼idingf  for  the  exemption  of  Uuid*  as  a 

homestead  in  a  city,  which  has  been  improved  by 
a  building  used  by  the  family  aa  a  home,  the 
homestead  Is  not  lost  or  forfeited  by  the  oircum- 

'  ataooes  that  the  style  of  the  building  resembles  in 
Hs  architecture  ordinary  business  structures,  and 
that  it  is  on  one  of  the  principal  business  streets, 

'  flush  with  the  sidewalk,  that  the  larger  portion 
of  the  house  is  rented  for  the  purpose  of  business 

I  and  revenue,  and  the  smaller  part  used  for  a 
home,  and  that  the  family  resides  on  the  second 
floor  and  not  upon  the  first  floor  of  the  building. 
If  the  building  is  in  fact  the  only  home  of  the 
family,  it  is  exempt  from  execution,  although  its 
principal  use  may  be  for  business  purposes. 

8.  The  interrogation  of  witneaees  bjr 
the  Jndcro*  during  the  progress  of  the  case,  is 
not  error,  and  be  may,  in  the  exercise  of  his  dis- 

'•Headnotes  by  KcAtek,  J. 

NoTB.— See,  in  connection  with  the  above  case, 
the  note  to  Cass  County  Bank  v.  Weber  (Iowa)  ^  U 
R.  A.  477. 
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cretlon,  aid  in  eliciting  material 
gested  by  the  eWdenoe. 

Burford^  J.,  diesenta^ 
'     (July27,lB8S.) 

ERROR  to  the  District  Court  for  Logan 
County  to  review  an  order  overruling  a 
motion  for  new  trial  after  the  dissolution  of  a 
temporary  injunction  restraining  the  sale  of  the- 
property  and  a  finding  in  favor  of  defendant 
In  a  proceeding  brought  to  restrain  the  aale  of 
certain  real  estate  on  the  ground  that  it  wa» 
exempt  under  the  homestead  laws.    Bevereed. 

The  facts  are  stated  in  the  opinion. 

Meure.  Green  A  Strajigt  for  plaintiffs  in 
error: 

The  owner  of  a  city  lot,  itself  exempt,  may 
design  and  erect  thereon  a  building  to  be  used 
as  a  dwelling  for  himself  and  family,  and  for 
the  further  purpose  of  leasing  a  portion  thereof 
to  provide  an  income  for  himself  and  family. 

Hoffman  v.  Hill,  47  Kan.  61 1;  Layeon  v. 
Orange,  48  Kan,  A4St;  Aetens  y.  HoUingnoortA^ 
74  111.  202;  WiUiame  y.  Starr,  Cr  Wis.  634; 
Spencer  v.  Fredendall,  16  Wis.  666;  Hait  v. 
Houle,  19  Wis.  472;  Kent  v.  Agard,  22  Wis.  150; 
Phelpe  V.  Rooney,  0  Wis.  70,  76  Am.  Dea  244; 
Harriman  y.  Queen  Ina.  Co.  49  Wis,  72; 
Oainue  v.  Cannon,  42  Ark.  608;  Klenk  v. 
Enoble,  87  Ark.  298;  Skinner  v.  Hall,  69  Gal. 
195;  Umland  v.  Hcleomhe,  26  Minn.  286;  KtUy 
V.  Baker,  10  Minn.  164;  Jacobyy.  ParkUwd 
DistiUing  Co.  41  Minn.  227;  King  y.  Welbom, 
83  Mich.  195,  9  L.  R  A.  808;  Hartgfield  v. 
HarvoUy,  71  Ala.  281;  i&  TertelUng,  2  Dill.  339; 
Cass  County  Bank  v.  Wd>er,  83  Iowa,  63,  1^ 
L.  R  A.  477;  Methery  v.  Walker,  17  Tex.  593; 
Hancock  v.  Morgan,  17  Tex.  682;  Fiyor  v. 
Stone,  19  Tex.  871,  70  Am.  Dec.  841;  Moored. 
Whitis,  80  Tex.  440;  La^ell  v.  LazeU,  8  Allen,. 
675;  Mercier  v.  Chace,  11  Allen.  194;  Baldtein 
Y.  TUlef^,  62  Miss.  878;  Hogan  y.  Manners,  2$ 
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Kan.  S59,  88  Am.  Bep.  199;  Rush  T.  Oordon^ 
88  Kan.  586;  MarrisieyY,  Ihnohus,  82  Kan. 
646;  Be^  v.  Orotte,  89  Kan.  845;  MUford  8av, 
Bank  y.  Affen,  48  Kan.  602;  WiUon  v.  Taphr, 
49  Kan.  774;  Tumlinwn  y.  Sfnnney,  28  Ark. 
400,  76  Am.  Dec.  482:  MeDanafff  y.  Badger,  28 
Cal.  898.  88  Am.  Dec.  128;  Freem.  Execu- 
tions, §  244. 

All  homestead  exemption  laws  should  be 
liberally  construed. 

Vogler  y.  Montgomery,  54  Mo.  577;  Franklin 
▼.  Coffee,  18  Tex.  413.  70  Am.  Dec.  292;  Rigga 
Y.  Sterling,  60  Mich.  648;  Boue/tard  y.  Boti- 
raeea,  57  Mich.  8;  CnmpbeU  y.  Adair,  45  Miss. 
178;  Bhodee  y.  MeOormick,  4  Iowa,  874, 68  Am. 
Dec.  668:  Woodman  y.  Lane,  7  K.  H.  245; 
Waoles,  Homesteads  &  Exemptions,  188;  Born 
Y.  7V(/to.  89  N.  H.  488. 

The  homestead  is  the  dwelling  place  of  the 
family  where  they  permanently  reside. 

Cook  Y.  McChristian,  4  Cal.  26. 

Improvements,  as  the  word  is  used  In  the 
homestead  exemption  laws,  embrace  whatever 
is  made  a  fixture  upon  the  land. 

Greenwood  v.  Maddox,  27  Ark.  660. 

Meeers,  Wisby  Sb  Homer*  for  defendant 
in  error: 

Upon  the  proposition  as  to  whether  a 
debtor  ought  to  be  permitted  to  withdraw 
assets  from  the  reach  of  creditors  under  cover 
of  the  exemption  law,  the  cases  hold  that 
he  oneht  not,  and  the  only  difference  in  the 
cases  IS  the  dififerent  manner  of  preventing 
the  fraud. 

P/idps  Y.  Rooneff,  9  Wis.  70,  76  Am.  Dec.  244; 
Bhodes  V.  MeCormick,  4  Iowa.  868,  68  Am.  Dec. 
668;  Caetdman  v.  Packard,  16  Wis.  114,  t^2  Am. 
Dec.  710. 

The  spirit  of  the  law  is  regarded  as  superior 
to  its  letter. 

Ch'urch  of  Bdy  Tnnityy.  United  States,  148 
U.S. 457.36 L. ed.227;  Bebb y.  CVotM.89 Kan.842. 

The  Kansas  cour^  recognizes  the  doctrine  of 
"principal  use"  in  inW,  and  the  cases  do  not 
profess  to  be  decided  upon  any  other  theory. 

Hogan  v.  Manners,  28  Kan.  562, 88  Am.  Rep. 
199;  Rujih  Y.  Gordon,  88  Kan.  585;  Bebb  v. 
(}rovc£,  89  Ran.  842. 

So  with  California. 

Aekley  v.  Chamberlain^  16  Cal.  181,  76  Am. 
Dec.  516;  Lavghlin  v.  Wright,  68  CaL  118; 
MeDovoell  v.  Hts  Creditors,  108  Cal.  264;  Re  No- 
ah's EstaU,  78  Cal.  590. 

So  in  Texas. 

Blum  v.  Rogers,  78  Tex.  530;  Blackburn  y. 
Knight,  81  Tex.  8^6.  See  also  Garrett  y. 
Jones.  95  Ala.  96. 

Tbe  conclusive  test  must  be  that  the  form, 
physical  characteristics,  and  geography  of  the 
premises  must  be  such  as,  when  taken  in  con- 
nection with  their  use  by  the  owner,  and  their 
Yalae  where  the  statute  creates  a  limit  as  to 
Yalue,  will  convey  notice  to  persons  of  ordinarv 
prudence  who  deal  with  him  that  they  are  his 
homestead. 

Thompson,  Homesteads  &  Exemptions, 
§  104;  Waples.  Homesteads  &  Exemptions 
(1898),  p.  188;  2  Freem  Executions,  §  244; 
Jl  /.  Case  Co.  y.  Joyce,  89  Tenn.  887. 

Tbe  action  of  the  court  in  interrouatiDg  the 
witness  Gill  was  not  only  proper,^  but  was 
comniendnbie. 

1  Thompson,  Trials,  §  855. 
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McAtee*  J.,  delivered  the  opinion  of  the 
court: 

This  Is  %  proceeding  in  injunction  to  re- 
strain the  sheriff  of  Logan  county  from  sell- 
ing under  execution  the  followinir  described 
property,  to  wit :  lot  numbered  l8,  in  block 
56  in  Guthrie  proper,  in  Logan  county,  for 
the  reason  that  the  property  was  and  is  exempt 
from  execution  as  Uiehoniestead  of  the  plain- 
tiffs in  error.  In  the  year  1890,  Irwin  S.  De 
Ford,  one  of  tbe  plaintiffs  in  error,  erected 
the  building  situated  on  the  lot  herein  de- 
scribed, being  a  lot  82  feet  by  80  fe^t,  in 
the  central  part  of  the  busineaa  portion  of 
Guthrie,  to  m  used,  upon  his  own  statement, 
as  "a  building  to  live  in,  and  a  part  of  it 
to  rent  for  an  income  for  a  living"  for  his 
family,  whlch'consisted  of  his  wife  and  three 
children.  The  basement  and  first  floor  were 
arranged  for  business  purposes.  The  rooms 
on  the  second  floor  were  arranged  to  be  used 
as  business  offices,  and  a  portion  thereof  for 
the  use  of  himself  and  family  as  a  ''building 
to  live  in."  There  appears  to  have  been  no 
yard  or  appurtenances  of  any  kind.  The 
three  front  rooms  on  the  second  floor  were  ex- 
pressly arransred  fbr  office  rooms,  and  the 
seYen  remaining  rooms  on  the  second  floor 
appear  to  have  l^n  arranged  in  such  a  man- 
ner (a  part  of  them  with  folding  doors)  that 
they  could  have  been  rented  for  offices  or  used 
as  a  residence.  About  the  1st  of  March,  1891, 
the  plaintiffs  in  error  moved  into  the  build- 
ing, and  occupi^  the  rooms  on  the  second 
floor  (either  four  or  six ;  the  namberdoes  not 
definitely  appear),  and  were  so  residing  at 
the  time  this  action  was  commenced  in  the 
court  below.  Their  residence,  as  stated,  has 
been  continuous  from  the  time  the  building 
was  completed  and  occupied.  The  building 
is  a  business  building  in  architecture,  con- 
struction, and  appearance,  and  cost  $8,000. 
The  basement  has  been  rented,  at  various 
times,  as  a  justice's  court  room,  saloon,  and 
restaurant.  The  present  rental  Yalue  thereof 
is  estimated  at  $800  per  annum.  The  first 
fioor  is  occupied  as  a  poetoffice  for  the  city 
of  Guthrie,  and  its  rental  value  Is  $1,000  per 
annum.  The  rental  value  of  the  second  fioor 
is  estimate  at  $500.  The  value  of  the  por- 
tion occupied  by  plaintiffs  in  error  is  es- 
timated by  Irwin  De  Ford  at  $250,  which 
he  afterwards  stated  he  thought  was  too 
high  an  estimate.  Upon  the  trial  below,  the 
presiding  judge  interrogated  one  or  more 
witnesses  freely  and  at  length  upon  matter 
upon  which  he  had  not  been  examined  in 
chief,  over  the  objection  of  the  plaintiffs  in 
error.  Upon  the  flndinirs  made  on  the  hear- 
ing in  the  trial  court,  the  court  concluded 
that  the  building  in  question  was  not  exempt 
from  execution  as  a  homestead,  and  that  the 
temporary  order  of  injunction  theretofore 
issued  in  this  case  should  be  dissolved,  and 
that  the  building  should  be  subject  to  the 
execution  in  the  hands  of  the  defendant  in 
error,  and  for  costs  of  the  action  taxed  to  the 
plaintiffs.  To  all  of  which  findings  of 
fact  and  conclusions  of  law  the  plaintiffs 
excepted.  Tbe  plaintiffs,  at  the  same 
time,  filed  their  motion  for  a  new  trial, 
which  was  overruled,  to  which  they 
excepted.     Upon  the  cYidence  and  findings 
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of  the  trial  court,  the  questioDS  to  be  de- 
termined in  the  case  upon  the  facts  are :  (1) 
Wiietber  the  leasing  of  so  larse  a  part  of  the 
building,  which  is* claimed  by  plaiotiflfs  in 
error  as  a  home,  for  the  purpose  of  obtaining 
revenue  therefrom  for  the  maintenance  of  the 
owner  and  occupant  and  his  family,  destroys 
the  homestead  character  of  the  property  and 
the  right  of  plaintiffs  in  error  to  claim  the 
same  as  exempt  from  execution  by  reason  of 
the  claim  thereof  as  a  home  by  them  ;  and  (2) 
whether  the  interrogation  of  the  witnesses  b^ 
the  Judge  in  the  court  below  is  error,  and,  if 
it  is  error,  whether  it  is  of  such  a  character 
as  to  entitle  the  plaintiffs  in  error  to  hare  the 
case  reversed. 

Upon  the  first  proposition  it  is  correctly 
observed,  in  the  brief  of  the  defendant  in 
error,  that,  upon  the  general  subject  of  the 
homestead  laws,  the  views  of  the  court  may 
be  **  arranged  into  three  classes,  namely,  those 
which  hold  that  if  any  portion  of  the  prop- 
erty  be  occupied  for  homestead  purposes  tne 
whole  is  exempt ;  those  which  hold  that  the 
portion  occupied  is  exempt,  and  the  remain- 
der not ;  and  those  which  hold  that  the  test 
of  exemption  is  the  principal  use  to  which 
the  property  is  devotea. "  The  view  has  been 
hela  by  the  supreme  court  of  Iowa  **  that  the 

Sortion  occupied  is  exempt,  and  the  remain- 
er  not."  This,  however,  has  not  been 
adopted,  so  far  as  we  know,  by  any  other 
court;  and  no  argument  has  been  presented 
for  its  adoption  here.  The  defendant  urges 
for  acceptance  the  view  which  makes  the 
principal  use  of  the  property  the  test  of  its 
exemption  as  a  home,  or  of  its  liability  to 
execution;  that  is,  if  the  major  interest  in 
the  property  claimed  as  exempt  be  dedicated 
to  use  as  a  home,  the  property  is  exempt; 
but  if  the  major  use  of  the  property  claimed 
as  exempt  be  dedicated  to  business  purposes, 
then  the  property  is  not  exempt  from  execu- 
tion. In  support  of  that  view,  the  principal 
cases  from  the  courts  of  the  Western  states 
upon  the  subject  of  urban  homestead  have 
been  carefully  reviewed  ;  and  it  is  thereupon 
concluded  by  the  defendant  in  error  that  the 
doctrine  of  principal  use  is  that  which 
pervades  the  later  cases.  While  the  limit  of 
area  is  that  which  is  prescribed  for  the  home- 
stead in  this  territory,  Uiat  of  value  is  the 
limitation  selected  and  provided  for  by  the 
statutes  of  a  number  of  the  states.  The  laws 
of  the  various  states  differ  in  other  respects ; 
and  little  satisfaction,  certainty,  or  advan- 
tage can  be  derived  from  an  examination  of 
the  decisions  coming  from  states  of  which 
we  have  not  the  statutes  before  us,  or,  having 
them  before  us,  find  them  to  be  dissimilar 
to  our  own.  No  decision  lias,  however,  been 
hitherto  made  upon  this  subject  in  this-  ter- 
ritory, and  it  is  important  that  the  principal 
cases  cited  in  the  argument  should  be  ex- 
amined. In  the  leading  W^isconsin  case  of 
PMpi  V.  Roaney,  9  Wis.  70.  76  Am.  Dec. 
244,  cited  and  commented  upon  by  both  plain- 
tiffs and  defendant  in  error,  the  question  was 
whether  the  south  one  third  of  lot  4,  in  block 
\  in  the  city  of  Milwaukee,  with  the  build- 
ing and  appurtenances  thereon  situated,  con- 
stituted a  homestead,  under  tlie  provisions  of 
the  Wisconsin  statute.  The  Wisconsin  stat- 
ute provides : 

80  L.R.  A. 


*'Sec.  51.  A  homestead  consisting  of  any 
quantity  of  land  not  exceeding  40  acres  used 
for  agricultural  purposes,  and  a  dwelling 
house  thereon  and  its  appurtenances,  to  be 
selected  by  the  owner  thereof,  and  not  in- 
cluded in  any  town  plat,  or  city,  or  village; 
or  instead  thereof,  at  the  option  of  the  owner, 
a  quantity  of  land  not  exceeding  in  amount 
i  of  an  acre,  being  within  the  recorded  town 

f>lat,  or  city,  or  village,  and  a  dwelling 
lOuse  thereon,  and  its  appurtenances,  ownea 
and  occupied  by  any  resident  of  the  state.— 
shall  not  be  subject  to  forced  sale  or  execu- 
tion, or  any  other  final  process  from  a  court, 
for  any  debt  or  liability  contracted  after  the 
1st  day  of  January  in  the  year  1849. "  Rev. 
Stat.  1849,  chap.  102. 

The  stvle  of  the  building  was  a  store, 
situated  in  a  block  on  one  of  the  principal 
business  streets  in  the  city  of  Milwaukee. 
The '  basement  and   first   floor   were  leased 
bv  Rooney,   and  occupied  by  tenants  under 
him,  andproduced.  in  rents,  $1,500  a  year. 
The  rooms  above  were  used  bv  Rooney',  the 
defendant   in    error,    as   a    dwelling,    and 
were  worth  $250  or  $800  a  year.     Upon  this 
state  of  facts,  the  court  said :    **•  We  have  a 
statute  which  exempts  a  homestead.     .     .    . 
a  quantity  of  land  not  exceeding  in  amount 
i  of  an  acre,  in  a  city  or  village,   with  a 
dwelling  house  thereon   and   its   appurte- 
nances, and  which  exempted  property  we  all 
know   may   be,    and   frequently    is.    worth 
$10,000,  $20,000,  $dO,000  or  $40,000.     And 
the  whole  policy  of  the  legislation  of  the 
state  has   been   to  extend,    rather  than  to 
restrl''*.t,   the   privileges  of  the  exemption 
laws.    The  courts,  whatever  thej  may  think 
of  the  general  policy  of  this  legislation,  and 
whatever  hardships  may  arise 'in  particular 
cases  in  consequence  of  it,  can  only  construe 
and  interpret  the  statute  as  they  find  it. 
When  the  law  is  on  its  face  suflSciently  in- 
telligible,   and  when  a  case  clearly  falls 
within  the  operations  of  its  provisions,  I  feel 
it  my  duty  rigidly  to  enforce  it,  whatever 
may  be  my  notions  of  its  policy  or  equity; 
so,  in  the  present  case,  while  it  may  be  a 
hardship  that  the  respondent  should  enjoy, 
free  from  all  compulsory  powers  of  the  court 
to  subject  it  to  the  payment  of  his  just  debts, 
the  property  (the  homestead,  as  I  think  it  is), 
a  portion  of  which  he  can  rent  for  $1,200  or 
$1,500  a  year,  yet  if  the  statute  exempts  it, 
we  must  so  declare. "    And.  after  stating  that 
liooney  occupied  the  premises  as  a  dwelling 
house,  and  that  it  was  his  ''home,"  the  court 
says :    **  We  therefore  cannot  see  why,  to  all 
intents  and  purposes,  it  is  not  his  homestead, 
within  the  meaning  of  our  statute."  It  con- 
tinues as  follows :~  "The  circumstance  that 
the  dwelling  was  situated  on  one  of  ttie 
principal  business  streets  of  the  city  or  the 
fact  that  its  external  appearance  or  internal 
arrangement  was  like  a  wholesale  or  retail 
store,  or  because  it  would  be  vastly  mors 
valuable  as  a  place  of  business  than  as  a  resi- 
dence, could  not  affect  the  question.     The 
case  rests  upon  the  fact  as  to  whether  tbe 
building  was  really  and  truly  occupied  as  a 
dwelling  house  for  himself  and  family.    If 
so,  they  are  secured  in  the  enjoyment  and  use 
of  it  as  such.     This,  we  think,  constitutes  a 
homestead  under  the  statute. "   The  cour  t  fur- 
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ther  says  that  *  after  what  has  already  been 
said  as  to  the  siffniflcation  of  the  word  'aome- 
stead, '  as  used  \n  our  statute,  and  the  expres- 
sion of  our  opinion  that  it  included  the  lim- 
ited amount  of  land  in  a  city  upon  which  is 
situated  the  dwelling  house  or  habitation  or 
abode  of  the  owner  and  his  family,  it  is  oniy 
necessary  further  to  remark  that  this  court 
cannot  restrain  the  operation  of  the  statute 
within  narrower  limits  than  its  words  im- 
port. "  And  the  conclusion  of  the  court,  upon 
a  review  of  the  whole  matter,  was  that "  I  can- 
not believe,  in  view  of  the  legislation  upon 
this  subject,  that  the  legislature  intended 
that  a  person  should  lose  and  forfeit  the  bene- 
fit of  tlie  homestead  exemption  by  omitdng 
to  use  a  portion  of  his  dwelling  house,  or 
residence  with  his  family,  or  by  devoting 
such  portion  to  some  other  use." 

But  it  is  claimed  by  the  defendant  in  error 
that  this  case,  thus  clearly  and  definitely  in- 
terpreting a  statute  like  our  own,  was  com- 
pletely overruled  in  the  later  case  of  Casiel- 
man  v.  Paekwrd,  16  Wis.  114,  82  Am.  Dec. 
710.  In  that  case  the  property  claimed  as 
exempt  was  situated  in  the  village  of  Sparta, 
the  land  not  exceeding  in  quantity  ^  of  an 
acre.  There  were  situated  upon  it,  besides 
the  dwelling  house,  in  which  the  claimant 
resided  with  his  family,  various  other  build- 
ings, which  were  used  and  occupied  for 
stores,  warerooms,  shops,  schoolrooms,  of- 
fices, etc.  The  claimant  occupied  the  only 
dwelling  house  thereon,  and  its  appurten- 
ances, lie  rented  the  other  buildings  upon 
the  i  of  an  acre  for  stores,  warerooms,  shops, 
schoolrooms,  and  offices,  lie  yet  claimed 
them  also  as  his  homestead,  in  addition  to 
the  dwelling  house  wherein  his  family  re- 
sided, and  which  he  occupied  as  a  home. 
The  circuit  court  did  not  sustain  his  claim 
as  to  the  various  other  buildings,  which  were 
rented.  That  court,  In  passing  upon  this  state 
of  facts,  says  that  "we  cannot  believe  the 
le>;islature  ever  intended  that  a  person  should 
hold  all  the  buildings  which  might  be  erected 
on  i  of  an  acre  of  nound  in  a  city  or  village, 
whatever  might  be  their  character,  or  for 
whatever  purposes  they  were  designed,  under 
thehomestead  exemption  law,  merely  because 
he  mi^ht  live  in  one  of  them.  Such  a  con- 
struction seems  to  us  most  unreasonable. 
The  statute  exempts  a  given  quantity  of  land, 
with  a  dwelling  house  thereon,  and  its  ap- 
purtenances. Of  course  the  exemption  of 
that  quantity  of  land  has  reffard  to  the  pur- 
pose for  which  it  is  used.  It  was  supposed 
that  this  amount  of  land  might  be  convenient 
and  necer^ar^  for  the  comfort  and  enjoyment 
of  the  dwelling  house.  Nor  are  we  prepared 
to  say  that  the  entire  quantity  of  land  must 
be  devoted  exclusively  to  the  use  of  the 
dwelling.  In  addition  to  the  dwelling,  a 
person  perhaps  might  erect  a  small  shop  or 
building  of  that  character  on  the  lot,  which 
he  himself  used  and  occupied  for  the  pur- 

ftose  of  his  trade  or  business,  without  forfeit- 
ng  the  exemption.  But  it  is  not  necessary 
to  express  any  opinion  upon  that  point  in  this 
case ;  for  the  testimony  shows  that  there  were 
various  buildings  on  the  lot,  which  he  rented 
for  offices,  stores,  schools,  etc.  ;  and  it  is  very 
clear  that   these  were   not  exempt.'*    The 
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opinion  was  rendered  in  this  case  by  the  same 
judge  who  prepared  the  opinion  in  the  Pheips- 
Boonsy  Gate  three  years  earl  ier.  No  reference 
was  made  to  the  Phelps- Rtxmey  Case,  and  it 
was  not  therefore  modified  or  overruled  in 
any  sense,  to  any  degree.  Indeed  there  was 
no  occasion  for  it.  The  state  of  facts  was 
wholly  difl^erent.    The  Phelps- Booney  Case  is 

frecisely  like  the  one  in  hand  in  this  court, 
t  determined  that,  upon  the  provision  of  a 
statute  like  our  own,  the  homestead  right  may 
exist  in  a  buildine  occupied  as  a  home  by 
the  familv  of  the  claimant,  notwithstanding 
the  fact  that  the  building  was  erected  upon 
one  of  the  principal  business  streets  of  a  large 
city,  and  that  the  basement  and  first  stories 
were  rented  out  for  business  purposes,  and 
produced  a  large  revenue  to  the  homestead 
claimant,  amounting  to  $1,500  per  annum, 
and  that  the  upper  rooms  occupied  as  a  home 
by  himself  and  family  were  of  very  subor- 
dinate value.  The  case  of  Casselman  v. 
Packard  simply  decides,  for  the  state  of  Wis- 
consin, that  a  homestead  claimant  may  not 
claim  as  exempt  the  house  in  which  his 
dwelling  is  upon  ^  of  an  acre  of  land  claimed 
as  exempt,  within  the  business  limits  of  a 
city,  and  also  devote  the  rest  of  the  J  of  an 
acre  of  land  to  stores,  warerooms,  shops, 
schoolrooms,  offices,  and  other  purposes, 
alien  to  the  homestead  character,  and  claim 
them  also  as  exempt.  This  case  does  not  sup- 
port the  contention  of  the  defendant  in  error, 
that  if  the  principal  use  of  a  single  house 
in  which  the  claimant  resides  within  the 
city  limits  be  devoted  to  business  purposes, 
it  will  exclude  the  exemption  of  the  whole 
house,  under  the  statute,  for  homestead  pur- 
poses. The  cases  of  Blum  v.  Bogers,  78  Tex. 
630,  and  Blackburn  v.  Enight,  81  Tex.  826, 
are  cases  decided  by  the  supreme  court  of 
Texas,  and  are  interpretations  of  a  statute 
which  is  not  before  us,  and  the  provisions  of 
which  are  not  cited  in  the  briefs  of  counsel, 
nor  in  the  opinions'  of  the  court.  They  can 
therefore  render  but  little  service  in  deter- 
mining the  question.  In  the  former  case, 
the  owner  of  a  2-acre  block  had,  on  the  east 
half,  his  residence  and  all  the  appurtenances, 
except  his  cow  lot,  which  was  on  the  west 
half.  The  rest  of  this  half  he  cut  up  into 
three  lots,  on  each  of  which  he  put  a  dwelling 
for  rent.  Each  lot  was  fenced,  and  a  private 
alley  v^as  run  between  the  east  and  west 
halves  of  the  block.  He  reserved  the  ground 
around  the  houses,  and  the  right  to  take  water 
from  the  premises,  which  he  sometimes  ex- 
ercised, though  there  was  an  abundant  cistern 
near  his  residence.  Ue  also  occasionally  used 
the  ground  about  the  houses  for  garden  and 
other  purposes.  Upon  this  state  of  facts,  it 
was  held  that  the  tliree  lots,  separated  by  the 
alley,  separately  improved,  each  separated 
from  the  other  by  a  division  fence,  and  all 
separated  from  the  homestead  by  the  alley, 
*'were  practically  divided  from  the  home- 
stead, and  were  not  exempt  from  execution. " 
In  the  latter  case  of  Blackhum  v.  Knight,  it 
was  shown  that  defendants  had  long  since 
built  on  the  lot  which  they  now  claim  as 
their  urban  homestead,  and  had  ever  since 
rented  the  premises  to  tenants,  and  only  used 
a  strip  on  the  lot  about  14  feet  wide  for  the 
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Surpoee  of  hauling  wood,  etc.,  to  their  real- 
ence,  on  an  adjoining  lot.  The  claim  of 
homestead  can  only  be  sustained  as  to  this 
strip.  No  rule  can  be  drawn  from  the  state 
of  facts  in  either  of  these  cases  by  which  the 
proposition  can  be  sustained  that  the  test  of 
exemption  in  the  occupancy  of  a  single  build- 
ing is  the  principal  use  to  which  the  property 
is  devoted.  No  such  doctrine  was  in  fact 
sought  to  be  established,  or  announced,  or 
was  in  question,  in  either  of  these  cases.  In 
the  case  of  Re  Noah*g  Batate,  73  Cal.  590, 
cited  by  the  defendant  in  error  in  support  of 
his  position,  it  was  held:  *^Noah  died, 
making  no  provision  in  his  will  for  his  wid- 
ow, leaving  no  community  property ;  and  a 
four-storv  brick  business  block,  valued  at 
$25,000  is  the  only  separate  real  property. 
This  could  not  be  diviaed  without  material 
loss.  No  homestead  was  set  apart  during  the 
husband's  lifetime.  The  wlaow  appli^  to 
the  court  to  set  one  apart.  Cal.  Code  Civ. 
Proc.  %  14(S5,  provides  that  the  court  shall 
set  apart  a  homestead,  none  having  been  se- 
lected during  the  lifetime  of  the  deceased, out 
of  his  real  estate.  The  section  referred  to 
provides  that,  'if  no  homestead  [as  was  the 
case  here]  has  been  selected,  designated,  and 
recorded  during  the  lifetime  of  the  deceased, 
the  court  must  select,  designate,  and  set 
Apart,  and  cause  to  be  recorded,  a  homestead, 
for  the  use  of  the  surviving  husband  or  wife 
and  the  minor  children,  .  .  .  out  of  the 
common  property,  or,  if  there  be  no  common 

f property,  then  out  of  the  real  estate  belong- 
ng  to  the  deceased. '  "  The  homestead  selec- 
tion was  sought  for  by  the  widow.  It  was 
held  that,  as  the  property  in  question  was 
of  such  a  nature  that  it  could  not  have  been 
selected  as  a  homestead  during  the  lifetime 
of  the  deceased,  the  petition  was  properly 
denied.  In  the  absence  of  the  California 
statute,  which  makes  provision  for  the  family 
while  both  husband  and  wife  are  living,  it 
is  impossible  to  form  any  conclusion,  or  to 
attach  to  the  opinion  the  weight  which 
is  sought  to  be  eiven  to  it  by  the  defendant 
in  error.  In  Aekley  v.  Chamberlain^  16  Cal. 
181,  76  Am.  Dec.  516,  a  building  originally 
intended  as  a  family  dwelling  and  store 
house,  but  changed  during  its  erection  so  as 
to  adapt  it  to  hotel  purposes,  but  also  oc- 
cupied in  part  by  the  family  as  a  home,  was 
held  exempt  from  forced  sale.  A  like  con- 
struction was  placed  upon  a  similar  statute 
in  Nevada,  in  the  case  of  Goldman  v.  Okvrk^ 
1  Nev.  607,  in  which  the  supreme  court  of 
that  state  held  that  a  home  in  an  incorporated 
town,  constructed  so  as  to  be  more  suitable 
for  a  boarding  and  lodging  house  than  for  a 
residence  merely,  and  much  the  larger  por- 
tion of  which  was  usually  rented  to  lodgers, 
was  exempt  as  a  homestead.  The  doctrine  of 
principal  use  was  plainly  excluded.  In  the 
case  of  Oarrett  v.  Joti/u^  W  Ala.  96,  the  house 
was  built  in  a  business  part  of  the  town,  and 
used  principally  as  a  store,  although  the 
owner  (an  unmarried  man)  slept  in  a  small 
back  room,  and  took  his  meals  elsewhere.  It 
was  construed  not  a  homestead.  Upon  that 
state  of  facts,  the  supreme  court  of  Alabama 
said  that  it  **  may  be  laid  down  as  a  safe  and 
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conservative  rule  on  that  subject  that  where 
the  trade  adaptation  and  use  of  a  building 
are  incidental  or  secondary  only  to  Its  habita- 
tion, as  a  dwelling  where  the  chief  use  of 
the  structure  is  that  of  a  home  for  the  owner, 
and  some  part  only,  not  essential  to  this  end, 
is  fitted  up  and  tued  as  a  shop,  an  office,  or 
salesroom, — it  is  a  homesteaa.  But,  when 
this  state  of  facts  Is  reversed,  and  the  resi- 
dence feature  is  only  auxiliary  to  the  busi- 
ness use, — where  only  a  relatively  small  part 
of  the  building  is  devoted  to  the  uses  of 
habitation,  and  the  chief  adaptation  and  use 
are  those  of  business, — the  building  is  not  a 
homestead,  even  though  the  occupant  have 
no  other  home,  and  uses  this  for  all  the 
purposes  of  living."  In  the  cases  above 
cited  from  Texas  and  California,  the  statutes 
upon  which  these  interpretaiions  are  made  is 
absent ;  and,  if  the  statute  of  Alabama  pro- 
viding for  the  exemption  of  homesteads  is 
similar  to  our  own,  we  understand  this  ruling 
to  support  the  contention  of  defendant  in  er- 
ror. The  same  remark  may  be  made  upon 
the  case  of  Bs  Noah*B  Mtate,  73  Cal.  590. 
Cases  not  showing  a  similar  state  of  facts, 
nor  presenting  the  question  here  proposed  and 
coming  from  states  of  which  the  statutes  have 
not  been  presented  to  us,  or  are  unlike  our 
own,  do  not  materially  aid  us  in  the  solution 
of  the  case,  nor  can  we  safely  follow  general 
propositions  cited   from   such   cases.     The 

?[uestion  arises  solely  upon  a  right  provided 
or  by  the  statutes  of  this  territory.  We 
must  look  first  to  the  statute  itself ;  and,  since 
no  decisions  have  been  made  upon  the  statute 
in  this  court  hitherto,  we  must,  in  the  next 
place,  look  to  the  courts  of  states  in  which 
the  statutorv  provisions  are  most  like  our 
own,  and,  if  possible,  to  the  courts  of  those 
states  whose  situation  is  similar  to  our  own, 
and  from  which  our  people  have,  for  the 
most  part,  come.  It  is  not  too  remote  to  ob- 
serve that,  while  the  legislature  of  this 
territory  adopted  this  statute,  of  the  people 
who  created  the  legislature,  and  from  which 
the  legislature  came,  a  large  majority  of 
them  were  formerly  residents  of  the  state  of 
Kansas,  and,  more  remotely,  of  other  North- 
em  and  Western  states,  ana  that  the  legisla- 
tive representatives  of  this  territory  must 
have  passed  the  statute  with  the  interpreta- 
tion placed  upon  similar  statutes  In  the  states 
where  the  population  of  Oklahoma,  for  the 
most  part,  originated. 

The  statutes  which  we  must  interpret  aie 
found  in  chapter  84,  title  ExemptianM,  f%  3844, 
2845,  p.  580,  Okla.  Stat.  1898,  andf  are  as 
follows : 

*"  (2844)  Sec  1.  The  following  prop- 
erty shall  be  reserved  to  the  head  of  every 
family  residing  in  the  territory  exempt 
from  attachment  or  execution  and  every  other 
species  of  forced  sale  for  the  payment  of 
debts,  except  as  hereinafter  provided  :    .    . 

''(2845)  Sec.  2.  The  homestead  of  a 
family  not  in  a  town  or  city  shall  consist 
of  not  more  than  160  acres  of  land,  which 
shall  be  in  one  tract  or  parcel  with  the  im- 
provements thereon.  The  homestead  in  a 
city,  town,  or  village  consisting  of  a  lot  or 
lots,  not  to  exceed  1  acre  with  the  improve- 
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■ments  thereon ;  provided,  that  the  same  shall 
t>e  used  for  the  purpose  of  a  home  for  the 
family;  prorided  also,  that  any  temporary 
Tenting  of  the  homesteaid  shall  not  change  the 
^character  of  the  same  when  no  other  home- 
stead has  been  acquired.     .     .     ." 

The  conditions  which  entitle  the  debtor  to 
•claim  the  protection  here  provided  for,  in  a 
'Clty,  town,  or  village,  are*  (1)  that  he  shall 
have  a  family ;  (2)  that  the  lot  or  lots  in  any 
town,  city,  or  village  shall  not  exceed  in 
amount  1  acre,  with  the  improvements  there- 
on ;  (3)  that  the  said  lot  or  lots  shall  not 
•exceed  1  acre,  and  shall  be  used  for  the  pur- 
poees  of  a  home  for  the  f ami ly.  The  pri v  i  lege 
IB  enlarged  by  the  further  provision  that  any 
temporary  renting  of  the  homestead  shall  not 
change  the  character  of  the  same,  when  no 
other  homestead  has  been  acauired.  The  stat- 
ute is  without  other  limitations.  It  docs  not 
prescribe  the  style  of  the  building  which  the 
tiomestead  claimant  shall  erect ;  nor  does  it 
prescribe  that  the  building  should  not  resem- 
ble in  architecture  ordinary  business  struct- 
ures. No  limitation  is  placed  upon  his 
choice.  It  does  not  provide  that  the  building 
in  which  the  home  is  made  shall  not  be 
placed  upon  one  of  the  principal  business 
streets.  It  does  not  provide  that  the  house 
shall  not  be  flush  with  the  sidewalk,  or 
compact  with  other  houses,  or  that  the  family 
shall  not  take  boarders  in  the  house,  or  that 
the  owner  shall  not  rent  any  particular  por- 
tion of  it  for  the  purpose  of  deriving  a 
revenue  therefrom,  it  is  in  no  part  of  the 
statute  provided  that  a  part  of  the  dwelling 
shall  not  be  used  for  any  other  purpose  than 
«  home,  or  that  the  major  part  of  the  bund- 
ling shall  be  used  for  a  residence  and  a  minor 
^  part  for  business,  if  so  used  at  all.  Nor  does 
it  provide  that  the  family  shall  live  in  the 
basement,  or  on  the  first  floor,  the  second 
<loor,  or  upon  the  third  floor.  The  sole  lim- 
itation upon  the  general  subject,  including 
■all  these  enumerated  particulars,  is  that  *^the 
same  (the  homestead)  shall  be  used  for  the 
purpose  of  a  home  for  the  family,  and  that 
the  space  which  the  homestead  shall  occupy 
shall  not  exceed  1  acre  with  the  improve- 
ments thereon.**  The  same  section  of  the 
statute  which  provides  for  the  exemption 
from  forced  sale  of  a  homestead  '*in  a  city, 
town,  or  village,  consisting  of  a  lot  or  lots 
not  to  exceed  1  acre,  with  improvements 
thereon,  provides  also  that  the  *'the  home- 
stead of  a  family  not  in  a  town  or  city  shall 
^consist  of  not  more  than  160  acres  of  land  . 
with  the  improvements  thereon. '  * 
The  provision  of  160  acres  of  land, 
in  the  latter  clause,  is  a  provision  in- 
tended, not  only  as  a  bare  homestead,  but 
as  a  homestead  accompanied  by  a  method 
of  income  and  a  means  of  support  for  the 
family.  Could  it  be  contended  that,  if  the 
Income  from  the  land  of  the  rural  homestead 
be  greater  in  value  than  the  rental  value  of 
the  house  in  which  the  homestead  claimant 
resides,  then  the  doctrine  of  principal  use 
should  govern,  and  the  whole  homestead  be 
forfeited  as  a  homestead  and  become  subject 
to  execution?  In  support  of  such  a  theory, 
it  is  to  be  argued  that  the  rural  homestead 
is  often  of  great  value,  and  that  the  revenue 
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from  it  exceeds  the  needs  of  the  family,  and 
that  the  result  is  thus  a  fraud  upon  creditors. 
And  yet  the  doctrine  of  principal  use  has 
never,  to  our  knowledge,  been  applied  to  the 
rural  homestead.  The  provisions  for  rural 
homesteads  are  provided  for  in  like  terms  by 
the  statutes.  The  principles  which  eovern 
the  interpretation  of  one  must  be  applied  to 
the  other.  No  substantial  reason  can  be  given 
for  the  application  of  the  doctrine  of  prin- 
cipal use  to  the  urban  homesteads  which  does 
not  apply  with  equal  force  to  the  rural  home- 
stead ;  and  to  make  the  application  of  that 
doctrine  to  the  rural  homestead  would  be  to 
destroy  the  homestead  privilege,  as  it  is  pro- 
vided for  by  the  statute,  and  to  leave  to  the 
judgment  of  the  court  in  each  instance 
whether  the  value  of  the  revenue  from  the 
homestead  was  not  greater  than  the  value  of 
the  mere  residence  upon  it,  and,  if  found  to 
be  so,  that  the  homestead  would  then  cease 
to  be  exempt,  and  to  submit  the  security  of 
the  homestead,  not  to  the  express  and  exact 
provisions  of  the  statute,  but  to  the  judgment 
of  the  court.  In  the  language  of  the  court 
in  Stevens  v.  RolHngeworth,  74  111.  208,  it 
would  be  diflScult  to  explain  **  whv  the  gar- 
den, stables,  yards,  orchard,  etc., ''^ upon  the 
rural  homestead  **  shall  be  exempt,  and  the 
shop,  mill,  or  business  house,  althouffh 
indispensably  necessary  to  earn  a  support  for 
the  family,  and  located  on  the  same  lot  of 
ground  with  the  residence,  shall  not  be  ex- 
empt.** We  are  aware  that,  in  the  case  of 
OreeUu  v.  Seott,  2  Woods,  C.  C.  657,  Fed. 
Cas.  No.  6,746,  Mr.  Justice  Bradley,  in  con- 
struing a  constitutional  provision  of  the  state 
of  Florida  upon  the  subject  of  ** homestead," 
stated  that  if  the  rural  homestead  should  be- 
come the  scene  of  a  diversity  of  industries, 
and  the  farmer  owning  160  acres  should  un- 
dertake to  establish  thereon  a  sawmill,  a 
gristmill,  and  a  cardins  and  fulling  mill, 
he  could  not  claim  all  of  these  separate  busi- 
nesses as  pertaining  to,  and  a  part  of,  his 
homestead,  and  exempt  from  execution.  The 
facts  cited  in  the  opinion  of  Justice  Bradley 
would  be  an  appropriate  citation  against  a 
construction  of  our  statute  which  would  un- 
dertake to  say  that  a  diversity  of  industries 
might  be  established  upon  the  various  por- 
tions of  an  acre  in  a  town  or  city,  under  color 
of  the  homestead  privilege,  and  might  be 
claimed  as  exempt  from  forced  sale  Tor  the 
payment  of  debts.  Such  a  construction  we 
are  not  making.  The  construction  here  made 
is  that  which  we  hold  the  law  to  be  of  this 
territory,  as  applied  to  the  facts  as  they  are 

f^resented  in  this  case.  The  statute  may  be 
nvidious  to  the  rights  of  creditors.  It  may 
be  made  the  cover  of  great  injustice.  A 
large  fortune  derived  from  the  wealth  and 
resources  of  creditors  may  be  invested  under 
its  protection, and  be  exempt.  Such  methods, 
if  such  should  be  the  result,  might  reflect  very 
injuriously  upon  the  credit  of  the  terri- 
tory. But,  if  these  reflections  are  just,  they 
are  matters  to  be  presented  to  the  legislature 
for  the  purpose  of  urging  a  modification  of 
the  law. 

These  reflections,  however,  do  not  aid  us 
in  determining  what  the  statute  means.  The 
judicial  function  is  to  determine  and  declare 
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what  the  law  is  as  it  now  stands.  It  is  the 
privilege  of  the  court,  as  well  as  its  duty, 
to  refrain  from  undertaking  to  alter  or  to  give 
any  other  than  that  plain  meaning  to  thelaw 
which  another  branch  of  the  government  has 
enacted  and  declared.  Th^  government  is 
more  secure,  and  the  people  surer  of  their 
legislative  rights,  when  each  branch  of  the 
government  keeps  within  its  own  proper 
province.    The  law  seems  plain ;  and  if  the 

f»eople  of  this  territory  wish  it  otherwise  it 
s  in  their  power  to  make  that  wish  manifest. 
The  legislative  body  meets  in  this  territory 
every  two  years,  with  full  authority  to  leg- 
islate upon  this  subject,  to  alter,  amend,  or 
entirely  revoke  this  statute.  While  this  par- 
ticluar  case  may  appear  to  bear  upon  the  in- 
terests of  the  creditor,  we  cannot  make  the 
law,  but  must  declare  It  just  as  we  believe 
it  to  be.  The  statute  for  the  state  of  Wiscon- 
sin, providing  for  the  exemption  of  an  urban 
homestead,  is  set  forth  above  in  terms  so 
similar  to  those  of  our  own  as  to  defy  dis- 
tinction, except  as  to  the  amount  of  land 
which  n^ay  be  claimed  as  exempt.  We  ap- 
prove the  views  of  the  supreme  court  of  that 
case,  as  expressed  in  Phelps  v.  Booney,  cited 
above,  interpreting  and  construing  that  stat- 
ute. 

The  statute  of  the  state  of  Minnesota,  pro- 
viding for  the  exemption  of  a  homestead, 
exempts,  within  a  city,  town,  or  village,  "as 
a  homestead  a  Quantity  of  land  not  exceeding 
one  lot. "  In  the  case  of  Jacohy  v.  Parklarut 
DistiUing  (Jo.  41  Minn.  227.  the  following 
facts  were,  under  this  statute,  submitted  to 
the  court  for  a  ruling :  This  was  an  action 
bv  Fanny  Jacoby  to  determine  the  adverse 
claims  of  the  Parkland  Distilling  Company 
and  others  to  a  tract  of  land  66  by  165  feet, 
that  being  one  lot,  as  originally  platted  in 
the  city  of  Minneapolis,  on  which  was  erected 
a  three-story  brick  building,  finished  for 
stores  below,  and  with  rooms  for  a  residence 
above.  The  defendants  in  error  claimed  the 
building  under  a  lien,  bv  reason  of  certain 
judgments  recovered  by  them  against  George 
G.  Jacoby,  the  husband  of  the  plaintiff  m 
error.  It  was  admitted  upon  the  trial  that 
the  debts  for  which  the  judgments  of  the  de- 
fendant in  error  were  recovered  were  incurred 
as  stated,  and  would  be  a  lien  upon  the  prop- 
erty if  it  was  not  exempt  under  the  home- 
stead act.  The  rooms  In  the  second  story 
were  occupied  as  a  residence  by  the  plaintiffs 
in  error,  and  claimed  by  them  as  their  home- 
stead. Upon  this  state  of  facts,  it  was  said 
by  the  court  that  "the  fact  that  the  building 
on  the  lot  in  question  was  in  part  suited  to 
and  used  for  business  purposes  was  wholly 
immaterial.  .  .  .  No  restriction  is  placed 
upon  the  uses  of  any  part  of  it,  provided  it 
is  the  dwelling  of  the  debtor.  This  has  been 
the  settled  construction  of  the  statute  for 
many  years.  Kdly  v.  Baker,  10  Minn.  154 
(Gil.  124)  ;  TJmland  v.  Eoleombe,  26  Minn. 
286.  Neither  can  the  questions  of  the  value 
of  the  premises,  or  what  proportion  that  value 
bears  to  the  rental  ning  property  of  the  debtor, 
be  at  all  important,  so  long  as  the  premises 
are  in  area  within  the  limit  of  exemption 
fixed  by  law.  Unfortunately,  our  statute 
tlxcs  no  limit  as  to  value  upon  a  homestead 


exemption.    It  must  be  confessed  that  such 
a  law  may  be  greatly  abased,  and  permit 
ereat  moral  frauds ;  but  this  is  a  question 
For  the  legisMture,  and  not  for  the  courts.  *^ 
In  the  case  of  KeUy  v.  Baker ^  here  cited  and 
relied  upon,  **  the  premises,  in  question  con- 
sisted of  a  quantity  of  land  in  a  town,  upon 
which  was  a  brick  building  two  stori^  hi^fa, 
with  a  basement.    The  front  part  was  built, 
rented,  and  used  for  a  store,  and  was  adapted 
to  such  use.     The  second  story  of  the  front 
part  was  used  as  a  printing  and  job  office,  by 
a  companv  of  ^hich  the  owner  was  a  niem- 
ber,  and  also  by  the  owner  (who  was  a  physi- 
cian) as  his  office.    The  basement  under  th» 
front  of  the  building  was  also  rented,  a  pan 
of  it  in  connection  with  the  store,  and  the 
other  part  for  pork- packing,  in  which  the 
owner  also  had  some  articles  stored.    The  rear 
part  of  the  building  was  fitted  up  and  used 
by  the  plaintiff  as  his  dwelling  house,  hav- 
ing one  entrance  through  the  hall  in  the  rear 
of  his  store,  and  connected  with  it  by  a  door, 
and  one  from  the  rear  of  the  .building.     The 
building  was  situated  on  a  comer,  having  aa 
allev  in  the  rear.    It  was  held  that  the  entire 
building  was  exempt  as  the  homestead  of  the 
owner.       *It  is  to  be  observed,'   said   Mr. 
Justice  Berry,    'that  no  limitations  were  im- 
posed by  the  legislature  upon  the  use  which 
would  be  made  of  the  homestead  of  80  acres. 
or  of  one  lot,  provided,   only,   it  was  the 
dwelling  place  of  the  party  claiming  the  ex- 
em  pti on.    As  to  the  ba  1  ance  beyond  what  wa» 
required  for  the  site  of  the  house,  the  claim- 
ant seems  to  have  been  left  free  to  allow  it 
to  remain  uninclosed,  unimproved,  vacant, 
and  idle,  or  to  devote  it  to  any  use  he  might 
choose. '  "  The  statute  of  the  state  of  Michi- 
gan (How.  Anno.  Stat.  §  7721)  exempts  *a 
quantity  of  land  not  exceeding  in  amount  one 
lot  in  any  town,   city,   or  village,   and  a 
dwelling  house  thereon,  and  its  appurten- 
ances, owned  and  occupied  by  any  resident 
of  this  state."    The  provision  of  the  statute 
is  in  substance  the  same  as  that  which  we  are 
now  interpreting.    The  supreme  court  of  tbst 
state,  in  King  v.  Welbom,  83  Mich.  195.  9  L. 
R.  A.  808,  November  14,  1890,   interpreted 
this  statute.    The  defendants,   Wei  bom  and 
others,  occupied  lots  1  and  2,  in  block  48^ 
and  lot  21,  In  block  49|,  in  the  village  of 
Three  Rivers.     Upon  lots  1  and  2  was  a  tLree- 
story  building,  used  as  an  hotel,  and  a  two- 
story  wooden  building  in  the  rear,  used  as  a 
dwelling  house,  and  a  bam  upon  lot  21,  used 
in  connection  with  the  hotel.    They  lived  in 
the  hotel ;  had  no  other  residence  or  home,  or 
land  or  property,  out  of  which  to  construct 
a  homestead.   The  homestead  was  d  isregardcd 
by  the  officer  bearing  the  execution.    The 
court  said :    "  It  is  insisted  that  this  building 
was  occupied  by  petitioner  and  his  family 
for  the  sole  purpose  of  conducting  an  hotel, 
and  that  therefore  no  homestead  right  at- 
tached.    We  cannot  agree  with  this  conten- 
tion.    The  adoption  of  this  doctrine  would 
be  in  plain  defiance  of  the  statute  and  render 
it  nugatory  as  to  those  engaged  in  the  busi- 
ness of  hotel  keeping.    The  benefits  of  thi» 
statute  are  to  be  secured  to  all  owners  of  land 
which  they  occupy  with  their  families  and 
who  have  no  other  home.     There  is  no  intent 
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apparent  anyvrhere  to  exclude  the  families 
of  hotel  keepers  from  the  benefits  of  the  act.  '* 
A  constitutional  provision  of  the  state  of 
Kansas  (art.  15,  §  9)  provides  **  that  a  home- 
stead to  the  extent  of '  .  .  .  1  acre  within 
the  limits  of  an  Incorporated  town  or  city 
occupied  as  a  residence  by  the  family  of  the 
owner,  top:ether  with  all  improvements  on 
the  same  shall  be  exempt  iS^ni  forced  sale," 
etc.  It  is  claimed  by  the  defendant  in  error 
that  the  Kansas  cases  are  decided  upon  the 
doctrine  that  the  homestead  was  not  exempt 
as  a  homestead  if  the  building  in  which  it  is 
claimed  is  princii)ally  used  for  business,  or 
other  purpose  than  the  home  of  the  family. 
An  examination  of  the  Elansas  cases  does  not 
give  us  that  i mpression.  In  the  case  of  Hogan 
Y.  Manner$,  28  Kan.  552,  83  Am.  Rep.  199, 
Brewer,  J.,  in  delivering  the  opinion  of  the 
court,  says  that  **  the  fact  that  a  party  mav 
have  his  store  or  shop  or  ofilce  in  a  part  of  his 
residence  will  not,  of  itself,  destroy  its  home- 
stead character.  We  are  not  called  upon  to 
decide  whether  the  occupation  by  the  family 
of  the  owner  of  a  sinirle  room  in  a  large 
building  used  chiefly  for  stores  and  oflSces, 
will  gi^e  to  the  entire  building  a  homestead 
character.  All  we  do  decide  is,  that  where 
a  building,  whose  size  and  number  of  rooms 
is  not  shown,  is  occupied  as  a  residence  by 
the  family  of  the  owner,  its  homestead  char- 
acter is  not  destroyed  by  proof  that  a  single 
room  or  two  is  used  by  the  owner  for  business 
purposes."  In  the  case  of  Rush  v.  Gordon, 
88  Ivan.  585,  the  first  or  lower  story  and  cellar 
were  used  by  the  wife  for  the  purpose  of  car- 
rying on  a  retail  grocery  and  provision  busi- 
ness. The  entire  real  estate  was  used  by  the 
husband  and  wife  in  connection  with  their 
residence  and  the  grocery  and  provision  busi- 
ness. It  was  said  by  the  court :  **  There  is 
nothing  to  prevent  it  from  being  a  homestead 
within  the  meaning  of  the  homestead  exemp- 
tion laws,  except  that  the  wife  l^eeps  a  gro- 
cery and  provision  store  in  the  first  or  lower 
story,  ana  makes  use  of  the  cellar  and  some 
other  parts  of  the  premises  in  connectf  on  there- 
with." The  property  was  held  exempt.  In 
Bebb  V,  OotM,  89  Kan.  842,  part  of  the  lower 
story  and  basement  were  leased  for  business 
purposes  by  tenants,  and  a  room  attached  to 
the  main  b*uilding  was,  during  a  part  of  the 
time,  leased,  and  during  a  part  of  the  time 
occupied  by  plaintiffs  as  a  butcher  shop ;  and 
the  question  thereupon  arose  as  to  whether 
the  occupancy  of  a  part  of  the  building  would 
destroy  the  homestead  right  of  the  plaintiffs 
in  that  part  of  the  building  so  used.  The 
court  said :  ''Whv  should  not  an  owner  do 
as  he  wishes  with  his  own  building,  when  it 
is  in  reality  his  own  residence,  the  abode, 
the  dwelling  house,  the  home,  of  his  family? 
Of  course,  if  it  should  practically  become  a 
business  house  rather  than  a  home,  it  would 
then  cease  to  be  exempt.  The  owner  had  the 
privilege  of  using  any  part  of  the  building 
for  his  family,  the  basement,  the  first  floor, 
or  second  floor.  The  exemptions  do  not  de- 
pend upon  so  frail  a  thread  as  which  part  of 
s  dwelling  a  family  must  use;  nor  does  the 
architecture  of  the  building,  or  the  question 
whether  it  would  be  more  convenient  as  a 
store  than  a  dwelling  house,  decide  its  char- 
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acter.  The  test  is  whether  the  building  waa 
used  as  a  residence,  not  nominally,  but 
actually.  We  believe  it  was  in  fact  the 
residence  of  the  plaintiffs.  It  certainly  waa 
the  only  home  that  they  had,  and  we  believe 
it  came  within  the  provisions  that  exempt 
it  from  forced  sale.  .  .  .  Homestead  la 
limited  in  its  extent  in  this  state,  and  must 
be  occupied  as  a  residence  of  the  family ;  but 
there  is  no  limitation  on  its  value. ^  The 
doctrine  of  principal  use,  contended  for  by 
defendant  in  error,  so  far  from  being  confirmed 
in  these  cases,  seems  to  us  to  be  emphatically 
refuted.  That  this  conclusion  is  correct  fa 
confirmed  by  the  fact  that  the  authorities  cited 
by  the  court  in  the  latter  case,  as  authority 
for  the  law  there  announced,  are  the  cases  of 
Phelps  V.  Booney,  9  Wis.  70,  76  Am.  Dec. 
244,  and  the  Minnesota  cases  of  Umland  v. 
Holr^mbe,  26  Minn.  286 ;  Kelly  Y.  Baker,  10 
Minn.  154  (Gil.  124),  and  Oainusv,  Cannon, 
42  Ark.  508,  which  expressly  announce  the 
doctrine  that  if  any  portion  of  the  property 
be  occupied  for  homestead  purposes  the  whole 
is  exempt,  and  which  excludes  the  doctrine 
of  principal  use.  In  the  case  of  Uojfman  v. 
HiU,  47  Kan.  611,  the  question  was  whether 
lot  5,  in  block  numbered  16  in  the  city  of 
Bunker  Hill,  Russell  county,  was  exempt  as 
a  homestead.  The  house  upon  the  premises 
was  occupied  as  a  residence  bv  the  family  of 
Hill,  and  the  building  in  which  they  livetl 
was  also  used  as  an  hotel  and  boarding  bouse. 
Upon  this  state  of  facts,  it  was  declared  by 
the  court  that  **  it  follows,  from  the  decisions 
made  by  this  and  other  courts  of  last  resort, 
that  it  makes  no  difference  that  the  homestead 
or  a  part  thereof  may  be  used  for  some  other 
purpose  than  as  a  homestead,  where  the  whole 
of  it  constitutes  only  one  tract  of  land  not 
exceeding  in  area  the  amount  permitted  to  be 
exempted  under  the  homestead  exemption 
laws,  and  where  the  part  claimed  as  not  a 
part  of  the  homesteaa  has  not  been  totally 
abandoned  as  a  part  thereof,  by  making  it, 
for  instance,  another  person's  homestead,  or 
a  part  thereof,  or  by  using  it.  or  permitting 
it  to  be  used,  in  some  other  manner  incon- 
sistent with  the  homestead  interests  of  the 
husband  and  wife."  And  the  authorities 
relied  upon  include,  along  with  other  Kansas 
authorities,  the  case  of  Bebb  v.  OrofM  above 
cited,  in  which  the  Wisconsin,  Minnesota, 
and  Arkansas  authorities  are  relied  upon.  Iq 
the  case  of  Layson  v.  Orange,  48  Kan.  440, 
the  supreme  court  cites,  with  approval,  the 
case  or  Steeens  v.  Eollingsworth,  74  111.  202, 
to  wit :  *'The  intention  of  the  legislature  in 
enacting  the  homestead  exemption  law  waa 
not  to  save  a  mere  shelter  for  the  debtor  and 
his  family,  but  it  was  to  give  him  full  en- 
joyment of  the  whole  lot  of  ground  exempted, 
to  be  used  in  whatever  way  he  might  think 
best  for  the  occupancy  and  support  of  his 
family,  whether  in  the  way  of  cultivating  it 
or  by  the  erection  of  buildings  upon  it,  either 
for  carrying  on  his  own  business  or  for  deriv- 
ing income  in  the  way  of  rent. "  And  then 
the  court  proceeds  to  say  that  it  had  recently 
held  that  **  it  makes  no  difference  if  a  part  of 
the  homestead  has  been  used  for  other  purposes 
not  inconsistent  with  the  owner's  homestead 
interests,  where  the  part  claimed  as  not  being 
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a  part  of  the  homestead  has  not  been  totally 
abaodoDed  by  the  debtor." 

These  announcemeots  upon  the  subject  of 
the  extent  and  the  absolute  nature  of  the 
homestead  rl/^ht  are  fortified  bv  reference,  not 
only  to  all  the  Kansas  cases  herein  referred 
to,  but  also  to  the  law  as  it  existed  in  Illinois, 
«nd  as  it  was  announced  in  the  case  of  Bb 
TerteUing,  3  Dill.  889,  Fed.  Cas.  No.  18,842. 
The  adoptibn  in  this  case  of  i^be  law  as  it  has 
been  declared  in  the  state  of  Illinois  leaves 
to  the  homestead  claimant,  not  only  a  mere 
shelter  for  himself  and  family,  but  gives  to 
him  the  full  enjoyment  of  tne  whole  lot  of 

ground  exempt,  to  bo  used  in  whatever  way 
e  might  think  best  for  the  occupancy  and 
support  of  his  familjr,  bj[  carrying  on  his  own 
business  or  for  deriving  income  in  the  way  of 
rent.  It  also  expresses  the  same  doctrine,  in 
another  form,  when  it  says  that  the  homestead 
claimant  has  not  totally  abandoned  that  part 
of  the  homestead  sought  to  be  subjected  to  the 
payment  of  his  debts.  These  expressions  of 
the  law  leave,  in  our  ludgment,  no  room  for 
the  doctrine  that  a  building  in  a  city,  town, 
or  village  in  this  territory,  occupied  as  a 
homestead,  will  not  be  exempt  from  seizure 
under  execution  if  the  principal  use  thereof 
be  dedicated  to  business,  or  used  for  the  pur- 
pose of  deriving  income  bv  renting  any  por- 
tion of  the  property  whatever,  provided 
that  some  portion  of  such  building  be  still 
used  as  a  homestead  by  the  debtor.  We  have 
dwelt  upon  the  Kansas  cases  because  the 

e revisions  of  the  statute  of  that  state  herein- 
efore  cited  more  nearly  resemble  the  home- 
stead exemption  act  of  this  territory  than  any 
other  homestead  act  which  we  have  found  in 
this  investigation.  They  are  stated  in  their 
historical  order;  and  it  thus  appears  that, 
while  Judge  Brewer  desisted  from  passing 
upon  the  question  now  under  consideration, 
which  was  not  in  the  case  of  Hogan  v.  Man- 
mere,  thw  before  him,  yet,  when  the  question 


afterward  came  up,  the  supreme  court  of  thtl 
state,  in  BM  ▼.  Orawe,  did  meet  the  question, 
and  pass  upon  it,  as  it  has  been  herein  set 
out.  The  same  interpretation  has  been  placed 
by  Judge  Dillon,  while  presiding  as  a  circuit 
Judge  of  the  United  States  for  the  eighth  cir- 
cuit (2  Dill.  889,  Fed.  Cas.  No.  18,842).  In 
that  case,  the  house  occupied  by  the  bankrupt 
debtor  was  held  to  be  exempt,  although  a 
portion  of  it  was  used  for  a  brewery.  The 
court  there  declares  that  "the  constitu- 
tional provision  respecting  the  homestead 
exemption  is  exceedingly  liberal  to  the  debt- 
or ;  but  it  may  admit  of  some  doubt  whether 
it  is  just  towards  the  creditor.  The  quantity 
of  land  exempted  is  limited,  but  there  is  no 
limitation  on  the  value  of  the  land  exempted, 
or  the  value  of  the  [homestead]  improvements 
thereon.  If  the  building  is  occupied  as  a 
residence  by  the  family  of  the  owner,  it  is 
exempt,  whatever  its  value.  .  .  .  We 
only  bold  that  the  whole  house  occupied  as 
a  home  is  exempt,  though  a  portion  of  it  may 
be  used,  and  may  have  been  oonstmctea 
with  a  view  to  be  used,  for  Other  purposes.* 

It  was  assigned  as  error  that  the  presidinf 
Judge  interrogated  witnesses  during  the  trial 
of  the  cause,  and  that  such  interrogation  was 
error.  We  understand  the  law  to  be  that  it 
is  the  duty  of  tiie  Judge,  in  the  exercise  of 
sound  discretion,  to  elicit  the  evidence  upon 
relevant  and  material  points  involved  in  the 
case.  The  record  does  not  e^ow  tliat  any  er- 
ror was  committed  by  the  Judge  in  the  inter- 
rogation  as  participated  in  by  him.  F^ 
gtison  V.  Eirtch,  54  Ind.  837;  BUaard  t. 
Applegate,  77  Ind.  516 ;  Lefever  v.  Johnson,  79 
Ind.  654;  Huffman  v.  Caubls,  86  Ind.  591; 
J^rk$  V.  State,  59  Ala.  82. 

The  whole  building  is  exempt  from  forced 
sale,  and  the  order  of  the  Dintriet  Court  ie 
reversed,  and  the  injunction  herein  will  tw 
made  permanent. 

Burford,  J.,  dissents. 
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PANY. Plff,  in  Err., 

PAUSON.I 

<70  Fed.  Bep.  68S.) 

The  fkiliire  of  a  carrier's  u^f^nt  to  stamp 
tbe  retitm  coapon  of  a  round-trip  ticket 

Id  order  to  make  it  valid  for  use  under  the  car- 
rier's regulations  will  not  Justify  the  expulsion 
from  a  train  of  a  paasenger  who  had  presented 
himself  to  the  agent,  and  signed  the  ticket  in  the 
agent's  presence,  and  delivered  it  to  and  received 
it  from  the  agent  under  such  circumstances  as  to 
justify  the  belief  that  the  Ucket  had  been  prop- 
erly stamped. 

(October  81, 1885.) 

I     _       !■  ■  _ ■        ■   ■ 

KOTK.— As  to  effect  of  mistake  or  omission  by 
carrier's  a^ent  upon  validity  of  ticket,  see  also 
Ellsworth  v.  Chicago,  R  &  Q.  U.  Co.  (ioivai  29  L.  B. 
A.  173. 
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ERROR  to  the  Circuit  Court  of  tbe  United 
States  for  the  Northern  District  of  Califor- 
nia, to  review  a  judgment  in  favor  of  plaintiff 
in  an  action  brought  to  recover  damages  for 
alleged  wrongful  ejection  from  defendant's 
train.    Affirmed, 

Statement  by  Hawley*  District  Judge : 
This  is  an  action  to  recover  damages  for 
the  alleged  wrongful  expulsion  of  the  aefend- 
ant  in  error  from  a  passenger  car  of  the  plaia- 
tiff  in  error.     It  was  commenced  in  the  su- 
perior court  of  the  city  and  county  of  San 
Francisco,  and,  upon  motion  of  the  plaintiff 
in  error,  was  removed  to  the  United  States 
circuit  court.     The  complaint  alleges  that 
on  tbe  6th  day  of  September,  1892,  the  plain- 
tiff  (defendant  in  error)  became  and  was  a 
passenger  upon  a  train  of  cars  operated  upon 
the  railroad  of  defendant  (plaintiff  in  enur), 
running  from  Seattle,  Wash.,  to  Portland, 
Or.,  fur  the  purpose  of  being  transported 
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from  8<Mttle  to  Portland,  and  had  paid  to 
the  defendant  the  fare  for  auch  transportation ; 
that  while  he  was  a  passenger  upon  said  train 
the  defendant  wrongful!  J,  maliciously,  wan- 
tonly,  and  wilfully  assaulted,  insulted,  and 
maltreated  the  plaintiff,  and  by  force  and 
arms  ejected  him  from  the  said  tiuin ;  that  by 
reason  of  said  acts  the  plaintiff  suffered  botn 
Dhysical  and  mental  injuries, — and  prayed 
^or  damages  in  the  sum  of  $10,000.  The  an- 
«wer  denies  these  allegations  of  the  com- 
plaint. The  case  was  tried  before  a  jury, 
and  a  yerdict  was  rendered  in  fayor  of  the 
plaintiff  for  the  sum  of  $310. 

Upon  the  trial,  the  plaintiff,  to  sustain  the 
issues  upon  his  part,  introduced  eyidence  to 
the  effect  that  he  was  a  merchant  engaged  in 
business  at  San  Francisco,  Cal.,  and  at  Seat- 
tle, Wash. ;  that  he  had  purchased  of  the 
defendant  a  round-trip  ticket  from  Portland 
to  Seattle  and  return,  which,  among  other 
things,  required  that  the  holder  must  be 
identified  as  the  original  purchaser  of  the 
ticket  by  writing  his  ur  her  signature  on  the 
back  thereof,  or  by  otJier  means,  if  necessary, 
in  the  presence  of  t^e  ticket  agent  of  the 
Northern  Pacific  Railroad  at  Seattle,  Wash., 
who  will  witness  the  same,  otherwise  it  will 
not  be  honored  for  passage ;  that  he  had  made 
the  trip  from  Portland  to  Settle  on  this 
ticket ;  that  on  the  6th  day  of  September  he 
flent  a  messenger  to  the  ticket  office  of  de- 
fendant at  Seattle  to  roserye  a  sleeper ;  that 
about  10  o'clock  on  the  eyening  of  said  day 
be  went  to  the  ticket  office,  and  asked  the 
a^ent  if  he  had  a  sleeper ;  that  the  agent  re- 
plied, ''What  is  your  name?"  and  then  asked 
him  for  his  ticket ;  that  he  handed  oyer  the 
ticket  in  question ;  that  the  agent  took  it, 
and  laid  it  on  the  board,  and  gaye  him  a 
pen,  and  said  to  him,  ** Please  sign  that;** 
that  he  signed  it,  and  handed  it  to  the  agent ; 
that  the  agent  took  it  to  the  rear  end  of  the 
ticket  office,  and  came  back  with  a  ticket 
berth  for  the  sleeper ;  that  the  affent  folded 
both  tickets  together,  and  handed  tliem  oyer 
to  the  plaintiff,  who  thereupon  paid  to  the 
agent  the  sum  of  $2  for  the  sleeper  ticket ; 
chat  plaintiff  then  put  the  folded  tickets  in 
his  pocket,  got  on  the  train,  and,  after  get- 
ting a  check  for  his  sleeper  berth,  went  to 
bed.  As  to  what  occurred  on  the  train  the 
plaintiff  testified  as  follows :  ''I  was  asleep 
when  the  conductor  came  around,  and  he 
asked  for  my  ticket.  I  had  put  my  ticket 
under  a  pillow,  in  order  not  to  be  annoyed, 
so  I  could  get  it  when  asleep,  — under  my 
pillow,  in  order  to  haye  it  bandy  when  the 
conductor  comes.  So  I  handed  him  the  ticket, 
and  he  looked  at  it,  and  he  told  me  that  I 
could  not  ride  on  that  ticket.  I  was  sur- 
prised, and  thought  may  be  I  gaye  him  the 
wrong  ticket  or  something,  and  I  asked  him 
what  the  trouble  was  with  it,  and  he  said, 
'That  ticket  won't  go,'  and  I  explained  the 
matter  to  him.  I  looked  at  the  ticket,  ^ex- 
amined the  ticket, — and  seen  where  there  was 
a  place  where  it  says,  'Station  agent  stamp 
here, '  and  I  seen  there  was  no  stamp  on  it. 
i  explained  the  matter  to  him,  and  I  says, 
'  I  haye  done  my  part. '  I  presented  the  ticket 
in  the  presence  of  two  oi  our  men  from  the 
store,  and  I  described  to  him  what  I  had 
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done  in  regard  to  it,  and  that  the  ticket  wa« 
all  right ;  that  I  got  the  ticket,  and  paid  for 
it,  and  signed  it  in  his  presence, — all  that 
was  required  of  me  to  do ;  and  he  says, '  That 
don't  make  any  difference.  I  know  my  busi- 
ness, and  the  ticket  ain't  no  good,  and  you 
cannot  ride  on  it.'  I  told  him  I  had  posi- 
tiyely  paid  for  the  ticket,  and  it  was  m^  own 
until  I  had  used  it  up,  and  'I  am  going  to 
ride  on  it.  *  He  says,  '  You  cannot ;  and  I 
know  my  business ;  and  you  cannot  ride  on 
this  ticket. '  And  we  talked  the  matter  oyer 
for  some  time,  and  I  hated  to  get  out  of  bed, 
and  told  him  so.  And  he  says:  'You  haye 
either  got  to  pay  your  fare  or  get  off. '  I  told 
him :  *  You  mean,  according  to  that,  I  haye 
got  to  get  out  of  bed  and  dress  myself?'  He 
says,  'That  is  what  you  haye  got  to  do, '  and 
I  got  up  and  dressed  myself,  and  before  I 
got  through  dressing  the  train  stopped,  and 
Uie  conductor  came  to  me,  and  I  was  not 
quite  done  yet,  and  he  waited  until  I  got 
through,  and  he  says, '  Now  get  off  the  train. ' 
I  told  him:  'No,  I  would  not.  I  wanted 
to  ride  on  the  train,  and  I  had  P&id  my  fare, 
and  I  did  not  want  to  get  off.'  He  says, 
'  All  right ;  I  will  put  you  off. '  I  says,  '  All 
right ;  you  will  haye  to  put  me  off.  I  won't 
go  until  I  am  put  off.  *  He  says,  '  Haye  you 
any  baggage,  *  and  I  says, '  Yes, '  and  I  pulled 
a  satchel  From  under  the  bed,  and  I  am  not 
positiye,  but  I  think  the  porter  took  my 
satchel,  and  he  led  me  out  of  the  train  onto 
the  platform.  When  I  was  on  the  platform, 
it  looked  really— I  could  not  see  any  light — 
only  a  small  station  there,  and  asked  him  if 
he  knew  where  I  could  find  a  hotel  or  place 
to  stop  oyer  night,  and  he  says  he  don't 
know;  he  don't  care  a  damn.  I  looked 
around  there,  and  did  not  like  to  lay  out  all 
night,  and  did  not  see  any  place  where  I 
could  go  to.  I  told  him,  'I  think  I  had  bet- 
ter pay  my  fare  and  go  on, '  and  I  went  on 
the  train,  and  paid  my  fare,  and  went  on. 
.  .  .  I  was  excited,  and  felt  bad  on  being 
put  oS  of  the  train.  Never  had  anything  of 
that  kind  happen  to  me  before,  and  I  trayel 
a  great  deal.  I  felt  naturally  insulted  and 
degraded,  and  consider  I  was  treated  just 
like  a  tramp  in  being  put  off  the  train.  I 
talked  to  the  conductor  in  reference  to  the 
affair,  and  told  him  who  I  was,  and  told  him 
I  was  certainly  put  off  the  train  wrongfully ; 
explained  the  matter  to  him ;  told  hfm  how 
the  whole  thing  happened ;  told  him  the  same 
thing  over  again  before  he  put  me  off ;  and 
the  conductor  told  me  he  was  satisfied  in  hia 
mind  that  I  was  the  right  man,  that  it  was 
my  ticket,  and  that  I  was  the  right  party ; 
and  I  told  him  that  I  belonged  to  the  firm 
in  Seattle,  and  he  told  me  tnat  be  had  his 
instructions,  and  he  had  to  do  according  to 
his  instructions."  There  was  a  conflict  in 
the  evidence  as  to  what  occurred  at  the  ticket 
office  between  the  agent  and  the  plaintiff. 
The  defendant,  at  the  close  of  the  case,  moved 
the  court  to  instruct  the  jury  to  find  a  ver- 
dict for  defendant,  which  motion  was  de- 
nied. The  court,  after  stating  the  conditions 
on  the  ticket,  and  the  notice  given  to  the 
passenger  ^that  it  will  not  be  good  unless 
so  signed,  witnessed,  and  stamped,"  and  that 
this  notice  was  substantially  a  pan  of  the 
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terms  of  the  ticket,  charged  the  jury  as  fol- 
lows: **  Therefore  it  was  the  duty  of  the 
plaintiil  to  present  the  ticket  to  an  a^ent 
for  signing  and  witnessing  and  stamping. 
When  so  presented  and  signed,  it  was  the 
duty  of  the  agent  to  witness  and  stamp  it. 
There  is  a  controversy  between  tlie  plaintiff 
and  defendant  as  to  what  was  done,  which 
you  are  to  decide  from  the  testimony ;  and 
if  you  find  from  the  testimony  and  evidence 
that  the  plaintiff  did  present  himself  to  an 
agent,  ana  sign  the  ticket  in  his  (the  agent's) 
presence,  and  the  agent  took  the  ticket,  and 
returned  it  in  such  a  way  and  under  such 
circumstances  as  to  justify  plaintiff  in  be- 
lieving that  he,  the  agent,  hsd  witnessed  and 
stamp^  the  ticket,  and  plaintiff,  so  believ- 
ing, entered  the  train,  he  was  a  leiral  passen- 
ger; and  if  you  find  from  the  cviGence,  fur- 
ther, that  he  explained  to  the  conductor  the 
circumstances,  he  had  a  light  to  refuse  to 
pay  or  deposit  a  fare  with  the  conductor; 
and  his  removal  from  the  train,  if  you  find 
from  the  evidenoe  he  was  removed,  was  un- 
lawful." 

Mr.  Joseph  D«  Reddin^^  for  plaintiff  in 
error. 

Mr,  Oeorg^  Lesiiiskjr  for  defendant  in 
error. 

Hawle7»  District  Judge,  delivered  the 
opinion  of  the  court : 

The  disposition  to  be  made  of  this  case  de- 
pends upon  the  question  whether  the  charge 
of  the  court  to  the  jury  states  a  correct  legal 
principle  applicable  to  the  facts  and  circum- 
stances of  this  case.  The  authorities  bearing 
upon  this  question  are  by  no  means  uniform, 
some  of  the  courts  holding  that  it  is  the  duty 
of  the  passenger,  before  going  upon  the  train, 
to  examine  his  ticket,  and  to  ascertain  there- 
from whether  or  not  any  mistake  has  been 
made  by  the  ticket  agent;  that  the  face  of 
the  ticket  is  conclusive  evidence -to  the  con- 
ductor of  the  train  as  to  the  contract  between 
the  passenger  and  the  railroad  company  ;  that 
the  conductor  can  look  only  to  the  ticket, 
and  has  no  right  to  be  governed  by  any  state- 
ment or  explanation  of  the  passenger;  that 
if  the  ticket  is  not  upon  its  face  such  a  ticket 
as  entitles  the  pasaenj^er  to  ride,  the  conductor 
has  the  right,  and  it  is  his  duty,  to  eject 
him  from  the  train ;  and  that  his  only  rem- 
edy for  the  mistake,  negligence,  or  careless- 
ness of  the  ticket  agent  is  by  an  action  for 
breach  of  the  contract  to  recover  the  extra 
amount  he  was  compelled  to  pay  for  his  fare, 
and  he  cannot  recover  for  the  tort  of  the  con- 
ductor in  expelling  him. — others  holding  that 
the  passenger  has  the  right  to  rely  upon  the 
acts  and  statements  of  the  ticket  agents  or 
conductors,  and  that,  if  expelled  from  the 
train  when  he  has  acted  in  good  faith  and  is 
without  fault,  the  carrier  would  be  liable  in 
damages  for  such  expulsion,  whether  the  ac- 
tion is  brought  for  a  breach  of  the  contract 
or  solely  for  the  tort  of  the  conductor.  With 
this  conflict  in  the  decisions,  state  and  na- 
tional, we  must  examine  the  reasons  given 
by  the  courts  for  the  adoption  of  the  rule 
upon  which  their  decisons  are  founded,  and 
endeavor  to  ascertain  the  controlling  princi- 
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pies  of  the  law  applicable  to  this  case  which 
are  best  established  by  the  soundest  resaoa 
and  justice  of  the  cases.    In  the  view  we  take 
of  the  question  of  pleadings  it  is  wholly  im- 
material whether  the  action  is  to  be  treated 
as  founded  upon  a  tort,  pure  and  simple,  as 
claimed  by  the  plaintiff  in  error,  or  as  an 
action  upon  a  contract  to  recover  damages 
resulting  from  a  tortious  breach  of  the  con- 
tract.    Under  the  system  of  practice  prevail- 
ing in  many  of  the  states  there  ought  not  to 
be  any  special  controversy  as  to  the  charac- 
ter of  this  action,  as  the  formal  distinctions 
which  prevailed  at  common  law  are  abol- 
ished.   The  action  was  instituted  in  Cali- 
fornia, and,  being  an  action  at  law,  is  con- 
trolled by  the  provisions  of  the  Code  and 
decisions  of  the  state  court     In  Qarman  v. 
Southern  Pac.  Co.  97  Cal.  6,  the  court  ex- 
pressly  held   that,    ''when  a   passenger  is 
wrongfully  expelled  from  a  train,  it  is  a 
breach  of  dutv  on  the  part  of  the  carrier, 
and  an  action  m  tort  will  lie  to  recover  dam- 
ages.**   McQinnU  v.  Missouri  P.   M.  Co.  21 
Mo.  App.  407;    Central  R,   db  Bkg.    Go.  v. 
Roberts,  91  Ga.  518.  519 ;  Hall  ▼.  Memphis  <f 
G.  R,  Co.  15  Fed.  Rep.  59.     In  all  such  ac- 
tions the  plaintiff  is  not  to  be  confined  lo 
his  recovery  to  the  price  of  his  extra  tickets 
or  fare  or  mere  loss  of  time,  but  the  jury 
may  award  damages  for  the  humiliation  or 
injury  received  by  his  wrongful  expulsioo 
from  the  train.     Zion  v.  Southern  Ate  Os. 
67  Fed.  Rep.  503,  and  authorities  there  cited. 
With  reference  to  the  principles  enunciated 
in  the  charge  of  the  court  it  is  deemed  proper 
to  refer  generally  to  many  cases  which  dis- 
cuss the  relative  rights  and  duties  of  a  rail- 
road company  and  of  its  passengers.     It  has 
been  held  that  it  is  a  reasonable  regulation 
upon  the  part  of  the  company  to  require 
passengers  getting  upon  its  railroad  train 
without  a  ticket  to  pay  additional  fare,  but 
in  this  connection  the  courts  declare  that  a 
reasonable  opportunity  must  be  given  to  tbe 
passenger  to  enable  him  to  purchase  tbe  ticket, 
and  that,  if  the  passenger  fails  to  purchase  a 
ticket  solely  on  account  of  the  premature 
clofling  of  the  ticket  office,  or  of  the  failure 
of  the  railroad  company  to  have  an  office  for 
the  sale  of  tickets,  he  cannot  be  required  to 
pay  additional  fare,  and,  if  expelled  for  the 
nonpayment  of  the  additional  fare,  after  pav- 
ing or  offering  to  pay  the  regular  fare,  be 
is  entitled  to  recover  damages  for  the  expul- 
sion.    Poole  y.  Northern  P.  X.  Go,   16  Or. 
261 ;  State  y,  Hangerford,  89  Minn.  7 ;  Bfferat 
V.  Chicaqo,  R.  L  A  P,  R.  Co,  69  Iowa,  15, 
58  Am.  Rep.  207.     The  reason  given  is  that, 
to  allow  a  railroad  company  to  enforce  its 
rule  for  additional  fare,  under  such  circum- 
stances, would  be  punishing  the  passenger 
for  the  railroad  company's  neglect  of  duty. 
Unless  the  railroad  company  furnishes  ^ 
necessary  conveniences  or  facilities  for  pro- 
curing tickets,  the  passenger  cannot  be  con- 
sidered to  be  in  any  manner  at  fault.     Ray. 
Negligence  of  Imposed  Duties,  181-183,  and 
authorities  there  cited. 

With  reference  to  the  right  of  a  passenger 
to  be  carried  on  the  wrong  coupon,  where 
the  coupons  are  detached  by  the  conductor 
on  the  going  trip,  and  the  returning  coupon* 
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Instead  of  the  going  coupoD,  is  retained  by 
tlie  conductor,  and  the  going  coupon,  instead 
of -the  returning  coupon,  given  to  the  passen- 
ger, which  the  passenger  retains  without  dis- 
covering the  mistake  until  he  presents  it  to 
the  conductor  on  the  return  trip,  and  then 
makes  his  explanation  as  to  how  the  mistake 
occurred,  the  courts  hsve  held  that  under  such 
•circumstances  Uie  passenger  has  the  lawful 
Tight  to  be  carried  on  his  return  trip  on  pre- 
senting the  ffoing  coupon,  with  the  explana- 
tion ;  and,  ff  expellea  for  not  paying  his 
fare,  he  is  entitled  to  recover  damages  for 
tbe  expulsion.  Pennsylvania  Co,  v.  Bray, 
125  Ind.  229 :  Lake  Eru  db  W.  B.  Co,  v.  i^,, 
SS  Ind.  8^1,  45  Am.  Rep.  464 ;  Baltimore  A  0. 
B,  Go.  V.  Bambrey  (VtL.)  16  Atl.  67;  Wight- 
man  v.  Chicago  db  K  W.  R.  Co.  73  Wis.  169, 
2  L.  R.  A.  185;  Philadelphia,  TT.  db  B.  R. 
Co.  V.  Rice.  64  Md.  68 ;  Roueer  v.  North  Park 
Street  R.  Co.  97  Mich.  565.  These  cases,  as 
well  as  the  others  previously  referred  to,  all 
proceed  upon  the  broad  ground  that  the  pas- 
senger was  wholly  without  fault;  that  he 
had  done  all  that  could  reasonably  be  required 
of  him  to  do ;  and  *^^hat  the  railroad  company, 
by  tbe  mistake,  carelessness,  or  ne^lisrence 
of  its  agents  or  conductors,  was  itself  at 
fault.  This  is  the  underlying  principle  of 
tA\  the  well-considered  cases  upon  this  sub- 
ject. This  principle  is  fair  to  both  parties. 
It  Is  sound,  reasonable,  and  Just.  In  further 
support  of  it  we  cite  the  following  additional 
authorities :  Johnson  v.  NortJiem  P.  R.  Co.  46 
Fed.  Rep.  847 ;  Zion  v.  SoutJiem  Pac.  Co.  67 
Fed.  Rep.  506;  Bead  v.  Georgia  P.  R.  Co. 
79  Oa.  858 ;  Georgia  R.  db  Bkg.  Go.  v.  Dough- 
^ty,  86  Ga.  744 ;  Central  K  dt  Bkg.  Co.  v. 
BoberU,  91  Ga.  514 ;  PittHburg,  C.  db  8t.  L.  B. 
Co.  V.  Eennig\  89  Ind.  509 ;  Hvfford  v.  Grand 
Bapids  db  I.  B.  Co.  64  l^Iich.  681 ;  St.  Louie, 
A.  db  T.  B.  Ok  v.  Maekie,  71  Tex.  191,  1  L. 
li.  A.  667 ;  Chicago  db  E.  L  R.  Co.  v.  ConUy, 
<5  Ind.  A  pp.  9;  Murdock  v.  Boeton  db  A.  B. 
Co.  187  Mass.  293,  50  Au.  Rep.  807 ;  MucJde 
T.  Rochester  R.  Co.  79  Hun.  88 ;  McGinnis  v. 
Missouri  P.  R.  Co.  21  Mo.  App.  399 ;  Burn- 
ham  V.  Grand  Trunk  R.  Co.  68  Me.  298. 

In  a  majority  of  the  cases  cited  by  the 
plaintiff  in  error  in  support  of  its  conten- 
tion, it  afflrmativelv  appears  that  the  pas- 
senger was  himself  at  fault,  and  that  the 
railroad,  companv  was  free  from  any  fault, 
negligence,  carelessness,  or  mistake.  Espe- 
cially is  this  true  in  the  following  cases: 
New  York,  L.  E.  db  W.  R.  Co.  v.  Bennett, 
1  C.  C.  A.  544,  50  Fed.  Rep.  496,  6  U.  8. 
App.  95 ;  Dietrich  v.  Pennsylvania  R.  Co.  71 
Pa.  438.  10  Am.  Rep.  711;  Chicago,  B.  dt 
Q.  R.  Co.  V.  Griffin,  68  111.  499;  Pennington 
▼.  Philadelphia,  W.  db  B.  R.  Co.  62  Md.  95 ; 
Johnson  v.  Philadelphia,  W.  db  B.  R.  Co.  68 
Md.  106 ;  Petrie  v.  Pennsylvania  B  Co.  42 
N.  J.  L.  449.  In  Mosher  v.  St.  LouU,  L  M. 
dt  8.  R.  Co.  127  U.  8.  890,  82  L.  ed.  249,— 
upon  which  plaintiff  in  error  principally 
relies,  neither  party  seems  to  have  been  at 
fault.  In  that  case  there  was  a  special  con- 
tract in  regard  to  a  tourist's  ticket  sold  by 
the  8t.  Louis  Railroad  Company  to  Mosher 
at  8t.  Louis.  Mo.,  *'good  for  one  first-class 
passage  to  Hot  Springs,  Ark.,  and  return, 
'When  officially  stamp^  on  back  hereof,  and 
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E resented  with  coupons  attached.!*  The  St. 
ouis  Railroad  extended  to  Malvern,  and  a 
coupon  on  the  ticket  entitled  Mosher  to  be 
carried  from  Malvern  to  Hot  Springs,  and 
back  on  the  Hot  Springs  Railroad.  The  reg- 
ulations upon  the  ticket  provided  that  it  was 
not  good  for  return  passage  "  unless  the  holder 
identifies  himself  as  the  original  purchaser 
to 'the  satisfaction  of  the  authorizea  agent  of 
the  Hot  Springs  Railroad  at  Hot  Springs, 
Ark."  When  Mosher  returned,  he  went  to 
the  ticket  ofllce  of  the  Hot  Springs  Railroad, 
at  Hot  Sprintrs,  for  the  purpose  of  having 
himself  identified  in  pursuance  of  the  terms 
of  the  ticket,  but  failed  to  obtain  such  iden- 
tification on  account  of  the  failure  of  the 
Hot  Springs  Railroad  to  have  an  agent  at  that 
place.  He  returned  over  the  Hot  Springs 
road  to  Malvern,  and  when  he  got  upon  the 
train  of  the  St.  Louis  road  the  conductor 
called  for  his  ticket,  and  refused  to  honor  it, 
because  its  conditions  had  not  been  complied 
with.  Another  condition  upon  this  ticket 
was  "  that  in  selling  this  ticket  the  St.  Louis, 
Iron  Mountain, &  Southern  Railway  Company 
acts  only  as  agent,  and  is  not  responsible  be- 
yond its  own  line."  Upon  these  facts  the 
court  held  that  Mosher  had  no  cause  of  action 
aeainst  the  St.  Louis  Company  for  his  ex- 
pulsion. In  the  course  of  the  opinion  the 
court  said :  '**  By  the  first  condition  of  the 
contract  contained  in  the  plaintiff's  ticket, 
the  defendant  is  not  responsible  beyond  its 
own  line.  Consequently  it  was  not  respon- 
sible to  the  plaintiff  for  failing  to  have  an 
agent  at  the  further  end  of  the  Hot  Springs 
Railroad.  The  agent  who  was  to  identify 
the  passenger  and  stamp  his  ticket  there  was 
the  agent  of  the  Hot  Springs  Railroad  Com- 
pany, and  is  so  described  in  the  ticket,  as 
well  as  in  the  petition.  If  there  was  any 
duty  to  have  an  agent  at  Hot  Springs,  it  was 
the  duty  of  that  company,  and  not  of  the  de- 
fendant. .  .  .  The  omission  to  have  an 
agent  at  Hot  Springs  not  being  a  breach  of 
contract  or  of  duty  on  the  part  of  this  defend- 
ant, the  case  is  relieved  of  all  difficulty." 

This  was  the  reason,  and  the  sole  reason, 
given  for  the  decision.  It  will  therefore 
readily  be  seen  that  the  decision  in  that  case 
does  not  supi>ort  the  views  contended  for  by 
the  plaintiff  in  error. 

In  New  York,  L.  E.  db  W.  B  Co.  v.  Winter, 
148  U.  S.  60.  78,  86  L.  ed.  71,  80,  there  is  a 
clear  recognition  of  the  fundamental  princi- 

fdes  which  we  have  announced.  The  court, 
n  the  course  of  the  opinion,  said :  **  The 
reason  of  such  rule  is  to  be  found  in  the 
principle  that  where  a  party  does  all  that  he 
is  required  to  do,  under  the  terms  of  a  con- 
tract into  which  he  has  entered,  and  is  only 
prevented,  from  reaping  the  benefit  of  such 
contract  by  the  fault  or  wrongful  act  of  the 
other  party  to  it,  the  law  gives  him  a  rem- 
edy against  the  other  party  for  such  breach 
of  contract. " 

In  the  present  case  Pauson  introduced  tes- 
Hmony  tending  to  show,  and  from  which  the 
jury  were  autoorized  to  infer,  that  he  had 
fully  complied  with  all  the  conditions  of  the 
ticket  upon  his  part;  that  he  **did  present 
himself  to  an  agent,  and  sign  the  ticket  in 
his  [the  agent's]  presence,  and  the  agent  took 
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the  ticket,  and  returned  it  in'such  a  way  and 
under  such  circumstances  as  to  justify  plain- 
tiff in  belieying  that  he,  the  agent,  had  wit- 
nessed and  stamped  the  ticket,  and  plaintiff, 
so  believing,  entered  the  train."    The  court 


did  not  err  in  instructing  the  Jury  that,  If 
Uiej  believeil  such 'facts  to  he  true,  then  th» 
plaintiff  was  a  legal  passenger,  and  his  re- 
moval from  the  train  was  unlawful. 
ITiejtidffment  of  the  Circuit  Court  it  aj 
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!•  The  proTifiioii  as  to  cruel  and  im- 
luroal  puntebmeiit*  in  the  8th  AmeDdment  to 
the  Constitution  of  the  United  States,  has  no  ap- 
plication to  crimes  a«ralnBt  the  laws  of  a  state. 

£•  The  pnnlahment  of  JBiprigoninent  for 
life,  under  Stat.  1898,  chap.  468,  for  criminal  in- 
timacy with  a  female  child  under  the  age  of  six- 
teen years^is  not  in  violation  of  the  constitutional 
provision  afralnst  cruel  or  unusual  punishments. 

8«  The  leg^islatiire  te  ordinajrily  the 
judge  of  the  expediency  of  creatinir  new  crimes 
and  of  prescribing  penalties,  whether  light  or 
severe,  for  prohibited  acts. 

4«  One  who  intentionallj'  commits  a 
crime  is  responsible  criminally  for  the  con- 
sequences of  his  act,  if  the  offense  proves  to  be 
different  from  that  which  he  intended. 

ft.  Iiack  of  knowledge  op  of  good  rea- 
son to  believe  that  a  girl  is  under  sixteen  years 
of  age  is  no  defense  under  Stat.  IfiOG,  chap.  468, 
providing  the  penalty  of  imprisonment  for  life 
tn  case  of  criminal  intimacy  with  such  a  person. 

(January  1, 1808.) 

EXCEPTIONS  by  defendaDts  to  rulings  of 
the  Superior  Court  for  Bristol  Count j 
made  during  trial  of  indictments  against  de- 
fendants for  abusing  and  carnally  knowing  a 
female  child  under  the  age  of  sixteen  years. 
Oterruled, 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  J.  Fuller,  for  defendant  Murphy: 

To  call  the  acts  done  in  this  case,  with  the 
consent  and  even  procurement  of  one  fully  cap- 
able of  consenting,  a  "violent  and  felonious 
assault/'  is  absurd. 

Smith  V.  State,  12  Ohio  St  466,  80  Am.  Dea 
855;  etnu  ▼.  Pickett,  11  Nev.  256, 21  Am.  Rep. 
754;  HaU  v.  State,  40  Neb.  820;  Wfiitcfter  v. 
State,  2  Waah  2^6  Reg.  v.  Martin,  9  Car.  & 
P.  213;  Beg.  v.  Johnson,  10  Cox.  Crim.  Cas. 
114;  Beg.  v.  Woodliurst,  12  Cox,  Crim.  Cas.  448. 

The  defendant  ought  not  to  have  been  con* 
victed  unless  he  knew,  or  had  good  reason  to 
believe  that  the  girl  was  under  sixteen  >  ears  of 
age.  "Ignorance  or  mistake  in  point  of  fact 
is.  in  all  cases  of  supposed  offense,  a  sufficient 
excuse." 

Mj/ers  Y.  StaU,  1  Conn.  602;  1  Bishop,  Crim. 
L.  §  801;  Com.  v.  Drete,  19  Pick.  179. 


Note.— On  the  subject  of  cruel  and  unusual  pun- 
ishment, see  also  Re  Birdson?  (C.  C.  S.  D.  Ga.)  4  L. 
R.  A.  «S8.  and  note:  People  v.  Durston  (N.  Y.)  7  L.        . 

H.  A.  716;  People  v.  Morris  (Mich.)  8  L.  B.  A.  686;   of  treason  or  felony  by  the  legislature." 
andHobbev.8tat©(Ind.)18L.R.A.774.  j      -.  -     ~        .._       .     ^ 
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This  is  the  common-law  doctrine,  aod  the 
statute  should  be  construed  with  reference  to  it. 

1  Bishop,  Crim.  L.  §  2916/  Com.  y.  iVva^, 
14  Gray,  65. 

Messrs.  H.  J.  Fuller  and  Fred  V.  Faller» 
for  defendant  Enos: 

The  statute  is  in  conflict  with  article  8  fn  the 
Amendments  to  the  Constitution  of  the  Uoited 
States,  and  article  26  of  the  Declaration  of 
Rights  of  Massachusetts,  because  it  provides  for 
the  infliction  of  a  cruel  and  unusual  punish- 
ment." 

Body  of  Liberties  (1641);  Anc.  Charters,  CoL 
Laws,  43;  1  Wm.  &  M.  chap.  2,  BiU  of  Rififat%. 
1688;  1  Bishop,  Crim.  L.  946,  947. 

AJthoufi^h  it  has  been  held  that  the  amend- 
ment to  the  Federal  Constitution  does  not  ap- 
ply to  state  leinslation  {Pervearv.  MoMaehvmtts, 
72  U.  8.  5  Wall.  475.  )8  L.  ed.  608;  Com.  v. 
Hitckings,  5  Gray,  482),  the  languaf^e  ia  found 
substantially  in  most  state  Constitutions,  and 
since  the  14th  Amendment  it  has  been  held 
other  wise  by  Justices  Field,  Harlan ,  and  Brewer. 

O^NeU  V.  Vermont,  144  U.  8.  823,  86  L.  ed. 
450;  Ho  Ah  Row  v.  Nunan,  5  Sawy.  552. 

Whatever  the  purpose  of  the  statute  was  in 
the  country  where  it  originated,  we  think  that 
its  presence  in  the  Constitution  of  this  state 
confers  power  upon  the  court  to  dedare  void 
legislative  acts  prescribing  punishments  for 
crime  in  fact  cruel  and  unusual.  Cruel  and 
unusul  punishment  may,  although  of  a  kind 
that  is  permitted,  be  excessive  in  degree  and 
extent. 

PeopU  V.  Durston,  119  N.  Y.  577,  7  L.  R.  A. 
715;  IBx  parte  Kemmler.  186  U.  8.  486.  84  L. 
ed.  519;  Wilkersnn  v.  Utah,  99  D.  8.  180.  25 
L.  ed.  845;  (TNeU  v.  Vermont,  144  U,  8.  828, 
36  L.  ed.  450;  StaU  v.  aNeil,  58  Yt.  165,  55 
Am.  Rep.  557;  Ho  Ah  Koto  v.  Nunan,  supnt; 
Barker  v.  Pe<yple,  8  Cow.  700;  StaU  v.  PeitU,  80 
N.  C.  867, 84  Am.  Dec.  672;  Frasher  v.  StaU^ 
8  Tex.  App.268,  80  Am.  Rep.  181;  StaUr. 
Driver,  78  N.  C.  428;  BtaU  ▼.  Danfarth,  S 
Conn.  112. 

The  statute  before  the  court  attempts  to  de- 
fine the  crime  of  rape  and  create  a  felony  pun- 
ishable by  life  imprisonment  where  at  common 
law  a  misdemeanor  was  at  most  committed. 

Pub.  Slat.  chap.  202.  §§  27.  28;  Chm.  v.  Root- 
veil,  143  Mass.  82;  Com.  v.  Burke,  105  Msssl 
876,  7  Am.  Rep.  581. 

Probably  any  new  statutory  offense  may  be 
punished  to  the  extent  and  in  the  mode  per- 
mitted by  the  common  law  for  offenses  of  a 
similar  nature. 

Coolev,  Const.  Lim.  829;  Be  Bayard,  25 
Hun,  549. 

This  statute  is  in  violation  of  the  spirit  if  not 
the  letter  of  the  25th  article  of  the  Declaration 
of  Rights,  which  says:  "No  subject  ought,  in 
any  case,  or  In  any  time,  to  be  declared  guilty 


Pub.  Stat.  210,  §1;  Com.  v.  Carey,  12  Cuslu 


18M. 


COMMONmCALTH  T.  MUBPHT. 


785 


262;  Com,  T.  amiih,  11  Allen,  267;  8taU  T. 
BmUk^  83  Me.  869,  64  Am.  Dec.  678. 

Mr.  Andrew  J.  Jenninffs,  District  At- 
toniey,  for  the  Commonwealth: 

The  assault  could  not  be  made  with  consent, 
because  the  law  holds  the  child  incapable  of 
giving  a  valid  consent  to  the  completed  act  of 
carnal  intercourse  which  includes  an  assault. 

€om.y,Boo»neH,\^  Ma8S.82;(?iMfi«  ▼.  Com.^ 
Gratt.  880;  ^ate  v.  Tilman,  80  La.  Ann.  1249, 
81  Am.  Rep.  286;  Bays  t.  PwpU,  1  Hill,  861; 
StaU  Y.  WHght,  26  Neb.88;  PeojUe  v.  McDonald, 
9  Mich.  160;  State  r.  Daney,  88  N.  C.  608. 

Enowledjze  of  age  is  immaterial. 

Bishop,  Statutory  Crimes,  §  490,  and  cases 
cited;  Com,  v.  Savery,  146  Mass.  212;  Com,  t. 
Farren,  9  Allen,  489;  Com.  v.  Raymond^  97 
Maiw.  667;  Cam.  v.  Wentmrth,  118  Mass.  441; 
Com.  Y.  Emmons,  98  Mass.  6;  Com.  v.  Connelly, 
168  Mass.  689. 

Knowrlton*  J.,  delivered  the  opinion  of 
the  court: 

These  cases  may  be  considered  together,  as 
substantial Iv  the  same  questions  are  raised 
in  both  of  them.  - 

Under  Pub.  Stat.  chap.  202,  gg  27,  28,  the 
question  whether  an  indictment  for  an  as- 
sault with  an  intent  to  commit  rape  upon  a 
female  child  under  the  age  of  ten  years  can 
be  maintained,  if  the  child  consents  to  what 
is  done,  was  very  fully  considered  in  Com. 
▼.  RooeneU,  148  Mass.  Sd,  and  decided  in  the 
afflrmatlYe.  This  case  must  be  deemed  to 
have  settled  the  law  in  this  commonwealth 
in  accordance  with  the  weight  of  judicial 
opinion,  although  there  is  some  conflict  of 
authority  in  other  jurisdictions.  The  sev- 
eral acts  in  amendment  of  section  27,  above 
cited,  which  raise  the  age  of  consent  by  girls 
to  carnal  connection,  do  not  assume  to  change 
the  nature  of  an  ofiFense  to  which  they  relate. 
One  who  unlawfully,  carnally,  knows  and 
abuses  a  female  child  under  the  age  of  six- 
teen years,  is  guilty  of  the  same  crime,  under 
Stat.  1898,  chap.  466,  as  one  who  committed 
the  offense  upon  a  child  under  the  age  of  ten 
years  when  l^ub.  Stat.  chap.  202,  ^  27,  was 
in  force.  Stat.  1886.  chap.  805 ;  Stat.  1888, 
chap.  891 ;  Stat.  1898,  chap.  466.  There  is 
no  doubt  of  the  intention  of  the  legislature 
to  treat  the  crime  of  having  carnal  connec- 
tion with  a  girl  under  the  age  of  sixteen 
years  as  rape,  even  if  she  gives  her  full  con- 
sent so  far  as  she  is  capable  of  consenting. 

The  defendants  contend  that  the  statute 
last  cited  is  in  conflict  with  article  8  of  the 
Amendments  to  the  Constitution  of  the  United 
States,  and  of  article  26  of  our  Declaration 
of  Rights,  because  it  provides  for  the  inflic- 
tion of  a  cruel  and  unusual  punishment. 
The  first  of  these  articles  has  no  application 
to  crimes  against  the  laws  of  a  state.  Com. 
V.  Eitching9,  6  Gray,  482.  Without  imply- 
ing that  article  26  of  our  Declaiation  of 
Rights  is  applicable  to  the  statute  before  us, 
it  is  clear  that  the  punishment  prescribed  is 
not  cruel  or  unusual  in  kind. 

There  is  some  ground  for  the  contention 
that  the  statute  is  a  departure  from  the  prin- 
ciples which  lie  at  the  foundation  of  our  an- 
cient law  in  regard  to  rape,  and  which  jus- 
tify the  treatment  of  it  as  one  of  the  most 
heinous  crimes  that  can  be  committed.    The 
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legislation  is  different  in  character  from  Stat. 
1886,  chap.  829.  and  Stat.  1888,  chap.  811, 
which  were  enacted  for  the  punishment  and 
preyention  of  seduction.  But  whatever  we 
may  think  of  the  policy  of  a  statute  that 
treats  a  girl  fifteen  years  and  eleven  months 
old,  however  mature  she  may  be  in  body  and 
mind,  as  ff  she  were  Incapable  of  committing 
the  crime  of  fornication,  and  subjects  a  boy 
of  the  same  age,  with  whom  she  joins  in  sex- 
ual intercourse,  to  a  possibility  of  the  same 
punishment  as  if  he  were  guiltv  of  murder 
In  the  second  degree,  the  legislature  is  or- 
dinarily the  judge  of  the  expediency  of  creat- 
ing new  crimes,  and  of  prescribing  penalties, 
whether  light  or  severe,  for  prohibited  acts. 
We  cannot  say  that  the  punishment  prescribed 
for  this  offense,  when  the  girl  is  nearly  six- 
teen years  of  age,  and  voluntarily  partici- 
pates in  it,  is  beyond  the  constitution^)  power 
of  the  legislature  to  Inflict. 

The  presiding  justice  was  asked  to  instruct 
the  jury  that  unless  the  defendant  knew,  or 
had  good  reason  to  believe,  that  the  girl  was 
under  sixteen  years  of  age,  he  could  not  be 
convicted.    How  far  a  mistake  of  fact  in  re- 
gard to  the  nature  of  his  act  may  be  ayallec 
of  by  a  defendant  in  a  criminal  case  is  some 
times  a  diflicult  question  to  answer..  In  gen- 
eral it  may  be  said  that  there  must  be  malu 
animuSf  or  a  criminal  intent.    But  there  if 
a  large  class  of  cases  in  which,  on  groundf 
of  public  policy,  certain  acts  are  matde  pun- 
ishable without  proof  that  the  defendant  un- 
derstands the  facts  that  give  character  to  his 
act.     In  such  cases  it  is  deemed  best  to  re- 
quire everybody,  at  his  peril,  to  ascertain 
whether  his  act  comes  within  the  leifislatiYe 
prohibition.     Among  these  cases  are  prose- 
cutions for  the  unlawful  sale  of  intoxicating 
liquor,  for  selling  adulterated  milk,  for  un- 
lawfully selling  naphtha,  for  admitting  a 
minor  to  a  billiard  room,  and  the  like.    CSm, 
V.  Savery,  146  Mass.  212 ;  Com.  v.  Farren,  d 
Allen,  489 ;  Com.    v.    Wentworth,  118  Mass. 
441 ;  Com.  v.  Emmons,  98  Mass.  6 ;  Com.  v. 
Raymond,  97  Mass.   667;  Com.  v.  OonneUy, 
168  Mass.   639.     Considering  the  nature  of 
the  o£fense,  the  purpose  to  be  accomplished, 
the  practical  methods  available  for  the  en- 
forcement of  the  law,  and  such  other  matters 
as  throw  light  upon  the  meaning  of  the  Ian- 

f;uage,  the  question  in  interpreting  a  crim- 
nal,  statute  is  whether  the  intention  of  the 
legislature  was  to  make  knowledge  of  the 
facts  an  essential  element  of  the  offense,  or 
to  put  upon  every  one  the  burden  of  finding^ 
out  whether  his  contemplated  act  is  pro- 
hibited, and  of  refraining  from  it  if  it  is. 
The  application  of  this  rule  to  crimes  like 
bigamy  and  adultery  has  led  to  some  conflict 
of  authority.      Com.  v.   Hayden,  163  Mass. 
467,  28  L.   R.  A.  818;  Queen  v.   Tolsan,  L. 
R.   23  Q.   B.  Div.  168.     See  also    Com.  v. 
Presby,  14  Gray,  66.     The  defendants  in  the 
present  cases  knew  that  they  were  violating 
the  law.    Their  intended  crime  was  fornica-. 
tion,  at  the  least.     It  is  a  familiar  rule  that, 
if  one  intentionally  commits  a  crime,  he  is 
responsible  criminally  for  the  consequences 
of  his  act  if  the  offense  proyes  to  be  different 
frnm  that  which  he  intended.    See  Reg,  v. 
Prince,  L.  R.  2  C.  C.  164,  176. 
Exceptions  overruled. 
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A  eonstitutional  provisioii  forbiddiiiff 
ezUe  does  not  preheat  the  granting  of  pardons 
to  conylots  upon  condition  that  they  leave  the 

I  state  and  never  return. 

(November  28, 1890w) 

APPEAL  by  petitioner  from  a  judgment  of 
the  Cbanceiy  Court  for  Pulaski  County 
denying  his  apphcation  for  a  writ  of  habeas 
corpus  to  procure  his  discharge  from  the  pen- 
itentiary to  ^hich  he  bad  been  committed  for 
\he  violatioD  of  the  terms  of  a  pardon  under 
which  be  had  been  released  therefrom.  4f- 
firmed. 

Statement  by  Riddickt  J.: 

8.  p.  Hawkins  filed  a  petition  In  the  Pu- 
laski chancery  court  for  a  writ  of  habeas 
corpus.  He  alleged  that  in  the  year  1881  he 
was  convicted  of  a  felony  io  the  Lonoke  circuit 
court  and  sentenced  by  that  court  to  be  im- 
prisoned in  the  state  penitentiary  for  the  period 
of  four  years.  That  afterwards,  on  the  7th 
day  of  June,  1881,  and  while  he  was  servinff 
his  sentence  of  imprisonment,  the  fl:overnor  of 
the  state  granted  him  a  pardon  upon  the  ex- 
press condition  following:  '*That  the  said 
Hawkins  should  immediately  depart  from  and 
remain  without  the  borders  of  the  state  of 
Arkansas,  said  pardon  to  be  void  if  the 
«aid  Hawkins  was  found  within  the  borders  of 
the  state  after  the  12th  day  of  June,  1881." 
He  further  alleged  that,  by  virtue  of  said  par- 
don, he  was  set  at  liberty  and  left  the  state  be- 
fore the  12th  day  of  June,  1881,  and  remained 
out  of  the  state  for  several  years;  that  he  then 
returned,  and  was  rearrested  and  confined  in 
the  penitentiary.  He  alleged  that  the  condi- 
tion attached  to  said  pardon  was  null  and  void, 
that  his  imprisonment  was  illegal,  and  prayed 
that  a  writ  of  habeas  corpus  be  directea  to  E. 
T.  McConnell.  superintendent  of  the  state 
penitentiary,  etc.  All  formalities  were  waived. 
McConnell  appeared  and  filed  a  demurrer  to 
the  petition,  which  demurrer  was  sustained  by 
the  court,  the  petition  dismissed,  and  writ  re- 
fused. From  this  order  of  the  court  an  ap- 
peal was  taken. 

Meters,  Dan.  W.  Jones  and  W.  S.  Mc- 
Cain for  appellant.  * 

Mr.  E.  B.  KinsworthyyAttorney  General, 
for  appellee. 

Riddickt  J.,  delivered  the  opinion  of  the 
court: 

The  first  question  for  us  to  determine  Is 
whether  the  condition  upon  which  the  pardon 
was  granted  was  valid  or  not.  L)  other  words, 
did  the  governor  have  power  to  annex  to 
his  pardon  the  condition  that  the  petitioner 
should  "depart  from  and  remain  without  (be 
borders  of  the  state?"  It  is  said,  in  Bacon's 
Abridgment,  that  **lt  seems  agreed  that  the 
King  may  extend  his  mercy  on  what  terms  he 
pleases,  and  consequently  may  annex  to  his 
pardon    any    condition    that    he   thinks    fit, 

NOTB  —For  o  nditloDS  in  pardons  generaliy,  see 
fiote  to  People  v.  Cummings  (Mich.)  14  L.  R.  A.  285. 
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whether  precedent  or  subsequent,  on  the  per* 
formance  whereof  the  validity  of  the  paidoa 
will  depend."  7  Bacon,  Abr.  p.  413;  4  BL 
Com.  p.  401.  It  is  now  well  settled  thtt, 
when  the  Constitution  gives  an  unrestricted 
power  of  pardon  to  the  governor  of  the  state. 
he  has  the  right  to  annex  to  his  pardon  sot 
condition,  precedent  or  subsequent,  provided 
it  be  not  illegal,  immoral,  or  impossible  to  be 
performed.  Exparte  Hunt,  10  Ark.  284;  UniUi 
States  V.  Wilson,  83  U.  S.  7  Pet.  150, 8  L.  ed.640; 
Eb  parU  Wells,  59  U.  8-  18  How.  307. 15  L 
ed.  431;  Arthur  v.  Craig,  48  Iowa,  364,  30 
Am.  Rep.  895;  State  v.  Mclntire,  1  Jones,  L 
1,  59  Am.  Dec.  576;  1  Bishop,  New  Crim.  L. 
§  914.  Our  Constitution  provides  that  the 
governor  shall  have  power  to  grant  pardons 
''under  such  rules  and  regulations  as  shall  be 
prescribed  b^  law,"  and  a  statute  expressly 
authorizes  him  to  grant  pardons  on  condition 
that  the  convicted  person  '^hall  leave  the 
state  and  never  again  return  to  it."  Consc 
1874,  art.  6,  §  18;  Sand.  &  H.  Dig.  g  2413. 
But  it  is  said  that  this  statute  is  in  conflict 
with  section  31  of  articled  of  the  Const  it  ution, 
which  provides  that  under  no  circumstances, 
shall  any  person  be  exiled  from  the  state.  We 
do  not  agree  with  this  contention.  This  pro- 
vision of  the  Constitution  forbidding  exile  wu 
intended  as  a  protection  to  citizens  and  in- 
habitants of  the  state.  Any  statute  of  the  leg- 
islature or  order  of  the  courts,  or  execution, 
inflicting  upon  a  person  banishment  from  the 
state  would,  under  that  section,  be  void.  It 
forbids  exile  or  compulsory  banishment,  but  it 
does  not  say  that  a  person  may  not,  of  his  own 
volition,  leave  the  state  to  escape  punishment, 
or  that  the  governor  may  not,  by  his  pardon, 
permit  him  to  do  so.  To  hold  that  it  did  would 
be  to  construe  a  provision  that  was  intended  to 
protect  the  inhabitants  of  the  state  into  one  re- 
stricting the  power  of  thegovernor  when  exer- 
cised in  their  behalf.  Who  can  doubt  that  it 
would  be  esteemed  a  great  boon  by  most  of 
those  unfortunates  against  whom  a  sentence  of 
imprisonment  in  the  penitentiary  for  a  lonz 
term  of  years  has  been  rendered  to  he  allowed 
to  escape  it  by  leaving  the  state?  When  a  citi- 
zen of  another  state  or  country  commits  a 
crime  in  this  state,  it  might,  under  some  cir- 
cumstances, be  to  the  best  interest  of  all  con* 
cerned  that  a  pardon  be  granted  on  condition 
that  he  leave  the  state  and  never  return.  One 
can  readily  conceive  of  other  instances  when, 
to  prevent  the  possibility  of  future  strife  be- 
tween the  convicted  person  and  those  against 
whose  persons  or  property  he  had  committed 
a  crime,  it  would  be  proper  to  impose  this  as 
a  condition  of  the  pardon.  We  think  the  Con- 
stitution does  not  deprive  the  governor  of  the 
power  to  grant  pardons  on  such  conditions. 
As  Hawkins  accepted  his  pardon  on  this  con- 
dition, and  afterwards  violated  it,  the  pardon 
by  its  own  terms  became  void.  His  subse- 
quent arrest  and  imprisonment  were  therefore 
legal. 

The  judgment  of  the  court  dismissing  his  peti- 
tion was,  in  our  opinion,  right,  and  is  affirmtd, 

Bunn,  Ch.  J.,  concurred  in  the  judgment 
only  on  the  ground  that,  If  the  condition  was 
void,  the  paraon  was  also  void. 
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Horatio  HOULTON,  Appt., 

Charles  H.  DUNN,  Bespt. 

( Minn..... J 

'^The  plaintur  a^eed  with  defendant  to 
locate  him  upon  a  valuable  qnarter- 
■ection  of  pine  land*  whloh  had  been  lonir 
withdrawn  from  market  for  railroad  purposes, 
and  to  Instruct  him  as  to  what  he  should  do 
«8  such  settler,  and  do  all  that  was  necessary-  or 
oould  be  done  to  bring  the  Jand  into  the  market, 
^nd  enable  defendant  to  acquire  title  thereto 
under  the  homestead  or  pre>emption  laws  of  the 
United  States.  lo  pursiiaoce  and  performance 
^f  this  agreement,  the  plaintiff  attended  several 
sessions  of  Congress,  and  appeared  before  the 
^Secretary  of  the  Interior  and  the  committees  of 
the  Senate  and  House  of  Representatives,  and 
•employed  counsel  to  urire  the  passage  of  a  bill  de- 
claring said  lands  forfeited  to  the  government, 
4ind  providing  that  parties  who  bad  settled  on  the 
land  in  good  faith  should  have  the  preference  to 
<«nter  the  same  under  the  homestead  laws,  when 
^e  same  should  be  restored  to  the  market.  For 
•such  services  the  defendant  agreed  to  pay  plain- 
tiff when  he  (defendant)  should  acquire  the  right 
to  make  final  proof  for  such  land.  Held,  that  the 
oontraot  was  void  as  against  puk^lic  policy. 

(January  17,  IMS.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Sherburne  County  graot- 

*Headnote  by  Buck,  J.  * 


ing  ludgment  on  the  pleadings  in  faTor  of  de- 
fendant in  an  action  brought  to  recover  the 
amount  which  defendant  had  contracted  to 
pay  plaintiff  for  services  in  aiding  defendant 
in  establishing  big  title  to  certain  government 
land.    Afflrmed, 

The  facts  sufiaciently  appear  in  the  opinion. 

iff*.  Robertson  Cloward*  with  Messrs. 
J.  M.  CKlman  and  C.  D.  O'Brien,  for  ap- 
peUant: 

That  a  party  may  lawfully  contract  to  do 
what  the  plaintiff  undertook  to  do  under  the 
agreement,  as  alleged  in  the  complaint,  is  per- 
fectly well  settled. 

Powers  ▼.  Skinner,  84  Vt  274.  80  Am.  Dec. 
677;  Burke  v.  Child,  88  U.  8.  31  Wall.  460,  23 
L.  ed.  634;  6arry  v.  (Japen,  151  Mass.  99,  6 
L.  R.  A.  b08;  C^iesebrough  v.  Conocer,  60  N. 
Y.  S.  R.  468,  affirmed.  140  N.  T.  883;  Seal  v. 
Polhemus,  67  Mich.  180;  Deniscm  v.  Orauford 
County,  48  Iowa,  311. 

Unless  the  agreement  in  express  terms  in- 
volved an  illegal  or  an  unlawful  act,  or  an  act 
against  public  policy,  the  court  could  not  pre- 
sume or  infer  that  the  parties  intended  or 
coDtemplated  any  such  act. 

Moyer  v.  Cantieny,  41  Minn.  343;  Hunt  ▼. 
Test,  8  Ala.  718,  43  Am.  Dec.  659. 

The  defendant  was  not  a  trespasser  when  be 
settled  upon  the  land  referred  to  in  the  com- 
plaint, even  if  the  land  was  not  then  open  to 
settlement  under  the  homestead  or  pre-emption 
laws  of  the  United  States. 

Qvinn  v.  Chapman,  111  U.  B.  445,  38  L.  ed. 


KoTB.— Falidity  of  contract  for  servient  to  procure 

Uffislation. 

The  line  of  demarcation  between  contracts  for 
f>rocurlnir  lesrlslatlon  which  are  upheld  and  those 
-which  are  condemned  seems  to  be  well  drawn.  All 
•<x>ntracts  for  legitimate  professional  services  for  a 
fixed  compeosation  are  enforced,  while  those  for  a 
•continent  fee  or  which  require  personal  influence* 
personal  solicitation  of  memt)erR,  or  any  trickery  or 
ninderhanded  means  to  secure  the  legislation,  are 
not  enforced. 

The  whole  subject  is  well  covered  by  the  decision 
In  Marshall  v.  Baltimore  &  O.  B.  Ck>.  57  U.  8. 16  How. 
ZLi^  14  L.  ed.  1M8.  There  an  agent  undertook  for  the 
sum  of  $16,000  to  bring  such  Influence  to  bear  upon 
the  legislators  through  their  kind  and  social  dis- 
positions as  to  cause  them  to  pass  a  railroad  charter 
^riving  certain  privileges.  The  means  to  be  used 
were  to  be  secret,  and  the  sub-agents  were  to  be 
stimulated  to  active  partisanslilp  by  a  high  contin- 
gent fee.  The  language  of  the  court  covers  the 
ground  so  thoroughly  as  to  Justify  an  extended 
<]uotation  from  the  opinion  as  follows:  ** Legisla- 
tors should  act  from  high  considerations  of  public 
^uty.  Public  poUcy  and  sound  morality  do  there- 
fore imperatively  require  that  courts  should  put 
the  stamp  of  their  dtsapprobatloD  on  every  act  and 
pronounce  void  every  contract  the  ultimate  or 
probable  tendency  of  which  would  be  to  sully  the 
purity  or  mislead  the  Judgments  of  those  to  whom 
the  high  trust  of  legislation  is  confided.  A 11  per- 
•sons  whose  Interests  may  in  any  way  be  aifected 
by  any  public  or  private  act  of  the  legislature  have 
an  undoubted  right  to  urge  their  claims  and  argu- 
ments, either  in  person  or  by  counsel  professing  to 
«ct  for  them,  before  legislative  committees,  as  well 
4W  in  courts  of  justice.  But  where  persons  act  as 
counsel  or  agents,  or  in  any  representative  capaci- 
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ty,  it  is  due  to  those  before  whom  they  plead  or 
solicit  that  they  should  honestly  appear  In  their 
true  characters,  so  that  their  arguments  and  repre- 
sentations, open  and  candidly  made,  may  receive 
their  Just  weight  and  consideration.  A  hiied  ad  vo- 
cate  or  agent,  assuming  to  act  in  a  different  char- 
acter, is  practising  deceit  on  the  legislature.  Ad- 
vice or  information  flowing  from  the  u  nblased  judg- 
ment of  disinterested  persons,  will  naturally  be 
received  with  more  confidence  and  less  scrupulously 
examined  than  where  the  recommendations  are 
known  to  be  the  result  of  pecuniary  interests,  or 
the  arguments  prompted  and  pressed  by  hope  of  a 
large  contingent  reward,  and  the  agent  stimulated 
to  active  partisanship  by  the  strong  lure  of  high 
profit.  Any  attempts  to  deceive  persons  Intrusted 
with  the  high  functions  of  legislation,  by  secret 
combinations,  or  to  create  or  bring  Into  operation 
undue  influences  of  any  kmd.  have  all  the  injurious 
effects  of  a  direct  fraud  on  the  publla  Legislators 
should  act  with  a  single  eye  to  the  true  interests  of 
the  whole  people,  and  courts  of  Justice  can  give  no 
countenance  to  the  use  of  means  which  may  sub- 
ject them  to  be  misled  by  the  pertinacious  impor- 
tunity and  indirect  Influences  of  mterested  and 
unscrupulous  agents  or  solicitors. 

^'Influences  secretly  urged  under  false  and  covert 
pretenses  must  necessarily  operate  deleterlou^ly  on 
legislative  action,  whether  it  be  employed  to  obtain 
the  passage  of  private  or  public  acts.  Bribes,  In 
the  shape  of  high  contingent  compensation,  must 
necessarily  lead  to  the  use  of  improper  means  and 
the  exercise  of  undue  Influence.  Tbelr  necessary 
consequence  is  the  demoralization  of  the  agent  who 
covenants  for  them ;  he  is  soon  brought  to  believe 
that  any  means  which  will  produce  so  beneficial  a 
result  to  himself  are  proper  means ;  and  that  a 
share  of  these  profits  may  have  the  same  effect  of 
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Minnesota  Bufreicb  Court. 
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476;  ShepUy  ▼.  Cowan,  91  U.  8.  831,  28  L. 
cd.  424;  Frifbie  v.  Whitney,  76  U.  S.  9  WaU. 
187«  19  L.  ed.  668;  TtmrniUValUy  Com,  82  U. 
8.  15  Wall.  77.  87.  21  L.  ed.  82,  85;  Atherton 
▼.  Fawlffr,  96  U.  8.  518,  24  L.  ed.  782. 

Messrs,  Robb  ft  Slackt  for  respondent: 

All  agreemeuts  for  pecuniary  considerations 
to  control  the  business  operations  of  the  f;oy- 
emment,  or  the  regular  administration  of  Jus- 
tice, or  the  appointments  of  public  ofiScers,  or 
the  ordinary  course  of  legislation,  are  void,  as 
to  public  policy,  without  reference  to  the  ques- 
tion whether  improper  means  are  contemplated 
or  used  in  their  execution. 

9  Am.  &  £ng.  £nc.  Law,  p.  900,  citing 
Providence  Tool  Go.  v.  Norris,  69  U.  8.  2  Wall. 
45,  17  L.  ed.  868;  Sweeney  v.  McLeod,  15  Or. 
880;  Clippinger  y.  Hepbaugh,  5  Watts  &  8. 
815,  40  Am.  Dec.  519;  Bryan  y.  JSeynolds,  5 
Wis.  200,  68  Am.  Dec.  55;  Wood  y.  McCann, 
6  Dana,  866;  OH  y.  WiUiams,  12  La.  Ann. 
219,  68  Am.  Dec.  767;  Marshall  y.  Baltimore 
db  0.  R  Co,  57  U.  8.  16  How.  814,  14  L.  ed. 
953;  MiUe  y.  MiUe,  86  Barb.  474;  Weed  y. 
Black,  2  MacArth.  268,  29  Am.  Rep.  618. 

The  illegality  should  not,  then,  be  left  to 
the  jury,  but  should  be  decided  by  the  court. 

Pierce  y.  Randolph,  12  Tex.  290;  Thomp. 
Trials,  p.  849,  §  1097,  HarHg  y.  Roof,  10  Barb. 
489;  Rose  y.  Truax,  21  Barb.  861;  tipalding  y. 
Ewing,  149  Pa.  875,  15  L.  R.  A.  727:  Ormerod 
V.  Dearman,  100  Pa.  561,  45  Am.  Rep.  891; 
Chippewa  Valley  d  8.  R,  Co.  y.  Chicago,  8t, 
P.M.AO.  R  Go,  75  Wis.  224,  6  L.  R  A.  601. 

The  contract  sued  on  is  treated  as  an  en- 
tirety, the  alleged  seryices  are  in  fact  insepara- 


ble, and  no  attempt  is  made  to  separate  the 
lawful,  if  any  there  be,  from  the  unlawful 
No  reooyeiT,  then,  can  be  had  on  any  portion. 
Bishop,  Cont.  p.  185,  §  487;  Biasby  y.  Meor, 
51  N.  H.  402. 

Buckf   J.,  deliyered   the  opinion  of  the 
court: 

The  plaintiff  claims  to  haye  acquired  yalo- 
able  inrormation  in  re^rard  to  certain  pine  land» 
in  Bayfield  county.  Wis.,  and  that  the  plain- 
tiff and  defendant  entered  into  an  agreement, 
by  the  terms  of  which  the  defendant  was  to 
enter  into  possession  of  160  acres  of  such  pine 
lands,  belonging  to  the  United  States,  not  then 
in  market,  nor  subject  to  entry,  and  to  hold 
the  same  until  it  could  be  purchased  from  the 
gnyernment;  and  the  plaintiff,  for  a  consider- 
1  ti3Q  to  be  paid  by  the  defendant,  agreed  to- 
procure  such  legislation  from  Congress  as. 
would  enable  the  defendant  to  secure  Uie  land 
in  preference  to  any  other  party.  The  plain- 
tiff performed  his  part  of  the  agreement,  and 
procured  the  promised  le^slation;  and  this  ac- 
tion is  brought  by  the  plamtiff  upon  the  agree- 
ment, to  recoyer  from  the  defendant  the  sum 
of  $3,500,  the  amount  claimed  by  the  plaintiff 
to  be  the  yalue  due  him  for  his  seryices,  a» 
well  as  for  certain  expenditures  made  by  him 
pursuant  to  said  agreement.  There  was  aik 
answer  by  the  defendant,  and  reply  thereto  by 
the  plaintiff,  which  we  need  not  set  out  in  de- 
tail. When  the  cause  was  called  for  trial  at 
a  general  term  of  the  district  court  for  Sher- 
burne county,  the  defendant  moyed  for  judg- 
ment upon  the  pleadings,  upon  the  ground 


quickening  the  perceptions  and  warming  the  seal 
of  Influential  or  careless  memt>er8  in  favor  of  bis 
bill.  The  use  of  such  means  and  such  ageota  will 
have  the  effect  to  subject  the  state  govern ments  to 
the  combined  capital  of  wealthy  corporations,  and 
produce  universal  corruption,  commencing  ^th 
the  representative  and  ending  with  the  elector.** 

Condemnation  of  euefi  contracts  generally. 

There  are  many  expressions  in  opinions  of  the 
courts  which  would  lead  to  a  general  condemnation 
of  all  contracts  to  procure  legislation,  and  some 
decisions  tending  also  in  that  direction.  But  those 
expressions  are  not  intended  to  apply  to  cases  of 
legitimate  services,  and  the  decisions  are  usually  In 
cases  where  some  evil  tendency  or  influence  was 
apparent.  There  seems  to  be  no  case  in  which 
legitimate  services  for  a  fee  payable  absolutely 
have  been  condemned. 

In  Providence  Tool  Co.  v.  Norrls,  69  U.  8. 2  Wall. 
64  17  L.  ed.  870,  the  question  was  as  to  the  validity 
of  an  agreement  to  procure  a  contract  from  the 
government,  but  the  court  decides  the  case  ad- 
versely to  the  agreement  by  analogy  to  the  case  of 
contracts  to  procure  legislation,  holding  that  it  is 
settled  that  contracts  to  procure  legislation  are 
void. 

A  contract  providing  a  compensation  for  obtain- 
ing legislation  or  to  prevent  legislative  Investitra- 
tion  into  the  affairs  of  a  railroad  company  is  void. 
Usber  v.  McRratney.  8  Dili.  88S. 

A  contract  by  a  railroad  company  to  refrain  from 
any  effort  to  obtain  a  grant  of  public  lands  from 
tbe  legislature  and  to  aid  another  company  to  pro- 
cure it  by  all  reasonable  and  proper  assistance  in 
consideration  of  a  share  of  tbe  grant  obtained  by 
tbe  latter,  L  void  as  against  public  policy.  Chip- 
pewa Valley  &  &  R.  Co.  v.  Chicago,  St.  P.  M.  &  O. 
R.  Co.  75  W1S.2S6.  6  L.  R.  A.eOL 

^L.K.A. 


In  WUdey  v.  Collier,  7  Md.  273, 61  Am.  Dec  846.  it 
Is  said  by  way  of  argument  that  contracts  by  advo- 
cates cannot  be  enforced  when  the  character  tak 
which  they  solicited  the  passage  of  the  act  Is  not 
disclosed. 

To  warrant  a  recovery  the  evidence  should  be  re- 
quired to  establish  the  fact  with  reasonable  clear- 
ness that  the  seryices  alleged  to  have  been  per- 
formed were  such  as  the  law  will  sanction  In  aiding 
and  promoting  legislative  action.  Harris  y.  Sim- 
onson,  28  Hun,  818. 

Oontraets  for  legitimate  profesHonal  services  uphdd^ 
An  agreement  to  draft  a  bill  for  the  franchise 
and  place  it  in  the  hands  of  some  member  of  the 
leirislature  to  be  introduced  In  that  body  but  con- 
taining no  promise  to  work  for  it  or  its  passage  !» 
not  contra  bonos  mores.  Miles  v.  Thome,  88  Cai.  335, 
09  Am.  Dec.  881. 

The  Virginia  statute  against  lobby  seryices  does 
not  apply  to  contracts  for  legitimate  professional 
services  in  preparing  and  arguing  a  case  before  th» 
legislature.    Yates  y.  Robertson,  80  Va.  47& 

Contingent  fee  makes  contract  void. 

A  contract  to  give  a  percentage  of  a  claim  against, 
the  government  for  services  In  collecting  it  is  void 
as  against  public  policy,  where  tbe  services  m  fact 
consisted  largely  in  procuring  legislation  from 
Congress  by  which  the  post  office  department  should 
be  required  to  pay  the  claim.  Spalding  v.  Ewing* 
149  Pa.  875, 15  L.  R.  A.  7927,  affirming  9  Pa.  Co.  Cu  47L 

A  contract  for  a  contingent  fee  to  procure  or  en- 
deavor to  procure  an  act  of  the  legislature  by  any 
sinister  means  or  by  using  personal  influence  with 
the  members  is  void.  Clippinger  y.  Hepbeugh,  S- 
Watts  &  S.  315,  40  Am.  Dec.  519. 

A  contract  for  a  contingent  compensation  to 
procure  the  passage  of  an  act  to  reimburse  a  per- 
son for  property  taken  from  him  for  violation  or 
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that  the  complaint  did  not  state  facta  sufficient 
to  constitute  a  cause  of  action;  and  the  motion 
was  granted  by  the  court,  upon  the  ground 
that  the  agreement  was  void  as  against  public 
policy. 

The  principal  controversy  is  over  that  part 
of  the  plaintiff's  complaint  which  is  as  follows, 
viz.:  "And  the  plaintiff  further  states  to  the 
court  that,  during  the  sessions  of  Congress  of 
1887-88  and  1888<89  and  lt^89-90  and  1890-91, 
he  attended  at  Washington  from  three  to  six 
months  each  year,  and  appeared  before  the  Sec- 
retary of  the  Interior  and  appropriate  commit- 
tees of  the  Senate  and  House  of  Representa* 
tives,  and  employed  counsel,  for  the  purpose 
to  urge  the  passage  of  a  bill  declaring  said 
lands  forfeited  to  the  government,  and  also 
that  parties  who  had  in  good  faith  settled  upon 
said  lands  should  have  the  preference  right  to 
enter  the  same  from  the  government  under  the 
homestead  laws,  when  the  same  should  be  re- 
stored to  the  market;  that  by  an  act  of  Con- 
gress approved  September  29,  1890,  entitled 
*An  Act  to  Forfeit  Certain  Lands  heretofore 
Granted  for  the  Purpose  of  Aiding  in  the  Con- 
struction of  Railroads  and  Other  Purposes,' 
the  lands  hereinbefore  described,  together  with 
other  lands,  became  forfeited  to  the  United 
States,  and  by  g  2  of  the  act  the  defend- 
ant has  the  prior  right,  over  any  one  else,  to 
prove  up  and  acquire  title  to  the  lands  herein- 
before describe<L  by  reason  of  his  being  a  set- 
tler thereon."  It  is  then  further  alleg^  that 
defendant  did  make  final  proof,  and  acquired 
title  to  said  land,  and  that  at  the  time  he  set- 
tled upon  the  same,  and  when  he  acquired  the 


right  to  make  final  proof  therefor,  the  land 
was  worth  $12,000  to  $15,000,  and  that  the  de- 
fendant sold  the  pine  timber  upon  the  land  for 
$12,000.  The  business  relations  between  these 
parties  will  be  better  understood  by  our  quot- 
ing further  from  the  allegations  in  the  com- 
{)laint,  which  we  do,  one  of  which  is  as  fol- 
ows,o»2.;  "That  the  said  defendant  was  wholly 
unacquainted  with  said  business,  but  desired 
to  settle  upon  a  valuable  quarter  section  of 
said  lands,  and  acquire  a  title  thereto,  under 
the  homestead  or  pre-emption  laws  of  the 
United  States,  when  said  lands  should  be  re- 
stored to  the  market,  and  desired  the  plaintiff 
to  locate  him  (the  defendant)  upon  some  such 
quarter  section,  and  instruct  him  as  to  what 
he  should  do  as  such  settler,  and  to  take  charire 
of  him,  and  do  all  that  was  necessary  or  could 
be  done  to  bring  the  land  into  market,  and  en- 
able the  said  defendant  to  acquire  title  thereto, 
and  promised  and  agreed  that  he  would  do 
what  was  right  with  the  plaintiff  for  such  in- 
formation  and  service,  in  the  way  of  compen- 
sation therefor,  when  he  (the  defendant)  should 
acquire  the  right  to  make  final  proof  of  such 
land." 

The  question  here  involved  is  a  very  import- 
ant one,  and  we  regret  that  we  did  not  have  the 
benefit  of  an  oral  argument  by  the  very  able 
counsel  for  the  plaintiff.  If  there  were  serv- 
ices rendered  and  expenditures  incurred  hy 
the  plaintiff  for  the  defendant,  as  he  alleges^ 
entirely  disconnected  with  the  services  rendered 
in  procuring  congressional  legislation,  ibey 
would  constitute  a  good  cause  of  action;  but, 
unfortunately  for  the  plaintiff,  he  has  included 


the  law  cannot  be  enforced.   GU  v.  Williams,  12 
La.  Ann.  210,  68  Am.  Dec.  767. 

A  contract  for  a  contingent  fee  to  procure  the 
passaRO  of  a  law  annulling  one  marrlaffe  and  lega.i- 
ixing  another  is  void.  Wood  v.  McCann,  6  Dana, 
866.  But  In  that  case  the  court  held  that  the  evi. 
dence  did  not  show  that  an  illegal  contract  bad 
been  made,  and  therefore  the  contract  was  en- 
forced. 

Id  Jones  v.  Blacklid^,  9  Kan.  660, 12  Am.  Rep. 
606,  which  was  a  case  of  the  collection  of  a  claim 
afralnst  the  government,  the  court  says,  all  con- 
tracts  of  the  collection  of  claims,  whether  they  are 
to  be  performed  before  courts,  before  Congress  or 
the  legislature,  or  before  any  of  the  executive  d^ 
partments  for  a  compensation  contingent  upon 
Buocess.  are  clearly  against  public  policy;  for  the 
compensation  in  such  cases  being  contingent  Is 
often  very  large  In  amount  and  holds  out  great  in- 
ducements and  temptations  to  the  use  of  undue 
and  even  corrupt  means  for  their  collection. 

Contracts  for  a  contingeot  compensation  or  to 
use  personal  or  any  secret  or  sinister  influence  on 
legrislatlon  are  void.  CoquUlard  v.  Bearas,  21  Ind. 
482.  88  Am.  Dec.  962. 

A  contract  for  compensation  contingent  on  suc- 
cess In  procuring  the  passage  of  the  bill  Is  void. 
Foltz  V.  Cogswell,  86  CaL  642. 

Tbere  are  a  few  cases  In  which  this  rule  does  not 
appear  to  have  been  followed.  In  Davis  v.  Com. 
fKWf,  748,  It  was  held  that  the  legislature  may  au- 
thorlsse  the  employment  of  an  agent  to  prosecute 
claims  on  behalf  of  the  state  which  require  the 
procuring  of  legislation  for  a  fee  contingent  on  his 
success. 

So,  In  Iowa  a  contract  between  a  county  and  an 
Wigent  to  procure  from  the  general  government  the 
swamp  lands  to  which  the  county  is  entitled  or  in- 
demnity therefor,  his  compensation  to  be  one  half  I 
80  Li.  R  A. 


of  what  he  procures,  is  upheld  in  Denlson  v.  Craw- 
ford  County,  48  Iowa,  211,  although  to  elfect  the 
object  certain  congressional  action  became  neces- 
sary. The  court  placed  its  ruling  upon  the  ground 
that  nothing  was  contemplated  or  done  except 
what  was  legitimate  in  such  cases,  but  there  is  no 
discussion  of  the  effect  of  the  provision  for  con- 
tingent compensation  which  so  many  of  the  other 
cases  have  condemned. 

Also  in  Chesebrough  v.  Conover,  140  N.  Y.  882,  a 
contract  containing  the  element  of  a  contingent 
fee  was  enforced. 

Contract  for  personal  infixtenu  or  lobby  urvieet, 

A  contract  for  lobby  services  is  unlawfuL 
Sweeney  v.  McLeod,  15  Or.  880. 

An  agreement  In  respect  to  services  as  a  lobby 
agent  or  for  the  sale  of  personal  Influence  and  so- 
licitations to  procure  the  passage  of  a  public  or 
private  law  by  the  legislature  is  void.  Powers  v. 
Skinner,  84  Yt.  274,  80  Am.  Dec.  677. 

In  Mills  V.  Mills,  40  N.  r.54a,  100  Am.  Dec.  585,  a 
contract  to  give  all  the  **  aid  in  his  power,  spend 
such  reasonable  time  as  may  be  necessary,  and  gen- 
erally to  use  his  utmost  influence  and  exertion  to 
procure  the  passage  in  to  a  law  of  the  bfll  heretofore 
Introduced,**  was  held  to  f  urtilsh  a  temptation  to 
resort  to  corrupt  means  and  Improper  devtees  to 
influence  legislative  action  and  to  be  void.  And  that 
decision  affirmed  the  ruling  in  the  lower  court. 
Mills  V.  Mills,  80  Barb.  474. 

All  contracts  for  services  generally,  in  procuring 
legislation,  are  void  from  public  policy.  If  the 
contract  is  broad  enough  to  cover  services  of  any 
kind  whether  secret  or  open,  honest  or  dishonest, 
the  law  pronounces  a  ban  upon  the  paper  itself. 
But  contracts  which  provide  for  particular  serv- 
ices to  be  rendered,  such  as  the  collection  of  evi- 
dence, the  preparation  of  papers,  or  the  deUvery 
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the  value  of  the  whole  flenrlces  and  expendi- 
tures in  one  lump  sum,  and  seeminely  m 
though  the  contract  was  entire.  EvidenUy,  the 
court  helow  bo  treated  the  transaction,  and, 
from  a  perusal  of  the  t>leading8,  we  do  not  see 
that  it  could  have  done  otherwise.  See  Bvrke 
▼.  Chiid,  88  U.  S.  21  Wall.  441,  22  L.  ed.  028. 
The  courts  hold  that  there  are  two  kinds  of 
agreements  relative  to  the  matter  of  procuring 
legislation  from  our  state  and  national  legisla- 
tures and  our  municipal  hodies,  boards,  or  offl- 
cers.  One  is  the  eyil  and  mischievous  agree- 
ment which  tends  to  corrupt  the  lawmaking 
power,  and  is  accomplished  sometimes  by  sub- 
tle acts  of  personal  importunity  and  intrigue, 
or  by  secret  and  insidious  overtures,  while  at 
other  times  corrupt  results  are  reached  by  start- 
ling boldness  and  daring.  Some  of  the  author- 
ities which  refuse  to  enforce  this  kind  of  agree- 
ments are  as  follows:  Clippinger  v.  Hepbaugh, 
6  Watts  &  S.  816.  40  Am.  Dec.  619;  Harru  v. 
Boof,  10  Barb.  489;  Bate  v.  Truax,  21  Barb. 
861;  MilU  v.  MilU,  86  Barb.  474;  Burke  v. 
Child,  supra;  SpakUng  v.  Ewing,  149  Pa.  875, 
15  L.  R  A.  727;  Oteanpan  v.  Winchester  Be- 
peaiing  Arms  Co.  108  U.  S.  261-274,  26  L. 
ed.  589-545;  Prwidenee  Tool  Co,  v.  Morris,  69 
U.  S.  2  Wall.  45,  17  L.  ed.  868;  Woodstock 
Iron  Go.  v.  Biehmond  d  D,  Extension  Cb.  129 
U.  S.  648,  82  L.  ed.  819.  Tn  the  case  of  Clip- 
pinger  v.  Hepbaugh^  6  Watts  &  8.  815,  40 
Am.  Dec  519,  It  was  said  by  the  court:  "It 
matters  not  that  nothing  improper  was  done 
or  was  expected  to  be  done  by  the  plaintiff. 
It  is  enough  that  such  is  the  tendency  of  the 
contract;  and  tbat  it  is  contrary  to  sound  mor- 
ality and  public  policy,  leading  necessarily,  in 
the  hands  of  designmg  and  corrupt  men,  to 
improper  tampering  with  members,  and  thef 
use  of  an  extraneous  secret  influence  over  an ' 


important  branch  of  the  government.  It  may 
not  corrupt  all;  but  if  it  corrupts,  or  tends  to 
corrupt,  some,  or  if  it  deceives,  or  tends  to  de- 
ceive or  mislead,  some,  that  is  sufficient  to 
stamp  its  character  with  the  seal  of  reprobation 
before  a  ludicial  tribunal."  In  the  case  of 
Bose  V.  Truax,  21  Barb.  861,  the  agreement 
was  "to  use  his  influence,  efforts,  and  labor  in 
procuring  the  passage  of  a  law  by  the  legisla- 
ture;" and  the  agreement  was  held  void,  as 
against  public  policy,  and  that,  as  the  contract 
was  entire,  it  was  wholly  void,  and  that  no  re- 
covery could  be  had  for  even  legitimate  serv- 
ices performed  under  the  agreement  In  Uie 
case  of  Weed  v.  Black,  2  MacArth.  268,  39  Am. 
Rep.  618,  the  court  uses  the  following  lan- 
guage :  "If  the  terms  of  the  contract  be  oroad 
enough  to  cover  services  of  anv  kind,  whether 
secret  or  open,  honest  or  dishonest,  the  law 
pronounces  a  ban  upon  the  paper  itself."  In 
the  case  of  Providence  Tool  Co.  v.  Narris, 
C9  U.  8.  2  Wall.  45,  17  L.  ed.  868,  Mr.  Jus- 
tice Field  said,  in  reference  to  agreements 
for  compensation  in  procuring  contracts  from 
the  government:  *'It  [such  principle]  has 
been  asserted  in  cases  relating  to  agree- 
ments  for  compensation  to  procure  legislation. 
These  have  been  uniformly  declared  invalid, 
and  the  decisions  have  not  turned  upon  the 
question  whether  improper  influences  were 
contemplated  or  used,  but  upon  the  corrupting 
tendency  of  the  agreements."  Further  along 
in  the  opinion  he  says:  "It  Is  sofllclent  to  ob- 
serve, generally,  that  all  agreements  for  pecu- 
niary considerations  to  control  the  business 
operations  of  the  government,  or  the  regular 
administration  of  Justice,  or  the  appointmenu 
to  public  oflices,  or  the  ordinary  course  of  leg- 
islation, are  void  as  against  public  policy, 
without  reference  to  the  question  whether  im- 


J 


of  areruments,  are  Tslid.  ▼feed  v  Black,  B  Mao- 
Arth.  288, 29  Am.  Rep.  618. 

CommoD  falTDess  requires  that  neither  party 
sball  be  permitted  to  have  secret  coasultatlons  and 
exercise  secret  influences  that  are  kept  from  tbe 
knowledge  of  the  otber  party.  The  businisss  of 
lobby  members  is  not  to  iro  fairly  and  openly  be- 
fore the  committees  and  prevent  statements. proofs, 
and  arguments  tbat  the  otber  side  has  an  oppor- 
tunity of  meeting,  and  refute  if  tbey  are  wronir, 
but  to  go  secretly  to  tbe  members  and  ply  them  with 
statements  and  arguments  tbat  tbe  other  side  can- 
not openly  meet,  however  erroneous  tbey  may  be, 
and  to  bring  illegitimate  influence  to  bear  upon 
them.  If  tbe  lobby  member  is  selected  because  of 
his  personal  or  political  influence  it  airgravates  tbe 
wrong.  The  tendency  and  object  of  these  influ- 
ences are  to  obtain  by  corruption  what  it  is  sup- 
posed cannot  be  obtained  fairly.  Ii  rest  v.  Belmont, 
6  Allen,  182. 

In  Buck  V.  First  Nat.  Bank,  27  Mich.  208,  IS  Am. 
Bep.189,  wbiob  arose  under  a  note  giren  to  secure 
a  recommendation  of  a  convict  for  clemency,  the 
court  says  that  even  In  cases  of  petitions  to  tbe  leg- 
islative department  of  government  any  promise  to 

pay  money  to  InfluenceorsecureolBcialactionlnany 
form  whatever  otber  tban  by  tbe  use  of  open  and 

leiritimate  evidence  and  argument  will  be  entirely 
witbout  oonsideration  because  opposed  to  public 
policy. 

It  is  the  tendency  of  Judicial  decisions  to  dis- 
countenance all  attempts  to  influence  tbe  deliber- 
ations and  determinations  of  public  bodies  other 
than  by  arguments  which  being  openly  made,  t)ear 
directly  upon  the  merits  of  the  pendiug  measure 
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or  application  beoause  in  contravention  of  sound 
public  poUcy.    Milbank  v.  Jones,  IS7  N.  7. 870. 

There  can  be  no  recovery  upon  a  contract  for 
lobby  services.    Harris  v.  Roof,  10  Barb.  480. 

A  contract  for  personal  Influence,  efforts,  and 
labor,  to  procure  tbe  passage  of  a  law  with  a  prom- 
ise of  a  share  of  the  results  in  case  of  suoceas,  is 
void.    Rose  V.  Truax,  21  Barb.  86L 

A  contract  for  lobby  services,  for  personal  mfln- 
ence,  for  mere  importunities  to  the  members  of  the 
legislature,  for  bribery  or  corruption,  or  for  influ- 
encing them  by  other  arguments,  persuasions,  or 
inducements  tban  such  as  directly  and  legitimately 
t)ear  upon  the  merits  of  the  pending  application, 
is  Illegal  and  void.    Brown  v.  Brown,  84  Barb.  S33w 

No  compensation  can  be  recoveied  for  acrviceii 
rendered  In  personally  soliciting  members  of  Uie 
legislature  to  pass  a  bill.  Gary  v.  Western  U.  Ttotes. 
Go.  47  Hun.  6ia 

A  contract  to  prosecute  and  superintend  a  claim 
before  the  legislature  is  void.  Bryan  r.  Reynoiea, 
5  Wis.  200,  68  Am.  Deo.  6B. 

A  contract  to  procure  the  passage  of  a  bill  by  so- 
licitation or  other  lobbying  measures  is  illegal,  iMit 
a  contract  for  services  such  as  drafting  the  petitloo 
to  set  forth  tbe  claim  attending  tbe  taking  of  testi- 
mony, collecting  facts,  preparing  arguments,  and 
submitting  them  orally  or  in  writing  to  tbe  proper 
authority,  is  valid.  Burke  v.  Cbiid.  88  U.  S.  21  Wall, 
441, 22  L.  ed.  888. 

In  California  tbe  court  seems  to  have  made  sa 
exception  to  tlie  general  rule.  In  one  of  tbe  oasfs 
tbe  exception  Is  made  to  rest  partly  upon  the  leg- 
islative deflnition  of  lobbying.  But  such  ground 
would  seem  to  be  insufllcient  to  support  the  dis- 
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proper  meaDS  are  contemplated  or  used  in  their 
execution.  The  law  looks  to  the  general  ten- 
dency of  such  agreements,  and  it  closes  the 
door  to  temptation,  by  refusing  them  recogni- 
tion in  any  of  the  courts  of  the  country."  It 
will  be  observed  that  many  of  the  decisfons  are 
based  upon  the  corrupt  tendency  of  such  con- 
tracts, rather  than  the  particular  wording  of 
the  contract  itself. 

There  are  very  eminent  courts  holding  that 
contracts  for  the  performance  of  services  in 
procuring  legislation  can  be  enforced,  where 
only  fair  and  honorable  means  have  been  used, 
and  especially  when  such  legislation  results  in 
ereat  public*  benefit.  The  plaintiff  seeks  to 
bring  his  services  within  this  rule,  alleging 
that  the  plaintiff's  services  were  not  rendered 
for  the  benefit  of  any  one  individual,  but  that 
his  services  were  rendered  in  securing  the  pass- 
age of  a  public  act  which  restored  lands  to  the 
public  domain  for  the  public  benefit,  to  which 
the  railroad  companies  had  no  right.  It  may 
well  be  doubted  whether  the  legal  effect  of  the 
passage  of  the  law  has  been  as  alleged  by  plain- 
tiff, «iz.,  beneficial  to  the  public  at  large;  but 
we  think  it  is  plainly  evident  from  the  plead- 
ings that  it  was  not  the  public  weal  that  con- 
cerned the  plaintiff,  in  what  he  did,  but  to  se- 
cure the  passage  of  an  act  which  would  secure 
to  the  defendant  the  right  to  enter  and  pay  for 
160  acres  of  pine  land  for  the  paltry  sum  of 
$1.25  or  $3.60  per  acre;  while  the  land  was  ac- 
tually worth  from  $12,000  to  $15,000.  and  for 
which  services  and  expenses  in  so  doing  he  was 
to  be  paid,  as  he  claims,  the  sum  of  $3,500. 
Who  was  to  pay  this  consideration?  The 
plaintiff  says  that  the  defendant  should  do  so, 
but^  if  the  plaintiff  was  expending  money  and 
time  and  rendering  services  for  the  oenefit  of  the 


public,  why  should  this  defendant  alone  be  re- 
sponsible therefor  f  And  how  the  public  could 
be  benefited  by  the  passage  of  a  law  allowing 
settlers  to  enter  pine  land  for  the  snm  of  $200 
or  $400  per  quarter  section,  which  was  worth 
$12,000  or  more  at  the  time,  iK  not  made  to  ap- 
pear very  satisfactorily.  If  there  were  a  large 
amount  of  these  lands  which  were  taken  in  the 
manner  secured  by  the  defendant,  through 
plaintiff's  agency,  we  think  it  is  safe  to  say  that 
the  public  was  robbed,  instead  of  being  bene- 
fited. Prolific  as  have  been  the  schemes  for 
robbing  the  government  of  its  pine  timber,  it  is 
seldom  that  cases  have  come  to  the  knowledge 
of  our  courts  where  such  a  gigantic  fraud  has 
been  practiced  in  the  name  of  a  public  benefit 
It  may  be  that  the  defendant's  pocket  is  sweat- 
ing with  ill-gotten  gains  and  public  plunder, 
but  this  gives  no  lend  cause  of  action  against 
him  bv  the  plaintifL  We  are  reminded  by  the 
plaintiff  that  these  lands  had  been  for  many 
years  withdrawn  from  market  for  the  benefit 
of  certain  railroads;  that  the  railroads  had  for* 
feitcd  their  rights;  that  the  secretary  of  the  in- 
terior had  so  declared;  but  that  there  was  evi- 
dently some  doubt  as  to  whether  settlers  upon 
these  lands  would  have  a  right  to  prove  up 
and  acquire  title  to  them  without  an  act  of 
Congress  so  declaring.  It  was  this  doubt 
which  led  to  the  making  of  the  contract  sued 
upon  in  this  action.  It  is  immaterial  that  the 
courts  sut)8equently  decided  that  a  certain  set- 
tler upon  these  lands  could  hold  them  under 
the  order  of  (he  Secretary  of  the  Interior  made 
in  1887.  The  vice  of  the  whole  transaction 
rests  in  the  lobbyinj^  influence  exerted  by  the 
plaintiff  in  procuring  national  legislation  to^ 
remove  this  doubt,  and  to  enable  the  defendant 
to  secure  forthwith  this  valuable  land  for  » 


tinctlon  slDoe  the  oonrts  In  the  other  states  have 
held  that  oontracts  such  as  are  upheld  Id  California 
are  void  whether  they  are  properly  lobbyinir  con- 
tracts or  not  It  Is  there  held  that  a  contract  to 
work  for  the  passage  of  a  bill  in  the  leffislature 
is  not  void  as  against  public  policy  provided  there  is 
no  concealment  of  interest  in  the  matter,  bat  such 
interest  is  known  and  understood  by  the  members 
whose  Judgmeot  is  sought  to  be  influenced.  Miles 
V.  Thorae,  88  Cat.  886, 99  Am.  Deo.  884. 

Sow  a  contract  is  not  illegal,  although  it  contem- 
plated the  use  of  personal  solicitation  with  the 
members  of  the  legislature,  if  there  is  no  personal 
influence  brought  to  bear,  or  any  dishonest  secret 
or  unfair  means  to  be  used  to  accomplish  the  ob- 
ject.  Folta  V.  Cogswell,  86  OaL  6i2. 

AppUcatUm  of  rules. 

In  a  case  relating  to  a  contract  with  the  govern- 
ment for  the  leasing  of  a  building  for  postofflce 
purposes,  the  court  says,  an  agreement  to  use  pet- 
Bonal  influence  for  a  compensation  dependent  on 
success  will  he  void.  Elkhart  County  Lodge  v. 
Crary,  98  Tnd.  288,  tf  Am.  Bep.  746. 

An  agreement  to  make  the  necessary  statement 
of  facts,  and  attend  before  the  proper  committees 
prepared  to  argue  the  case,  and  to  do  all  that  is 
necessary  and  proper  to  be  done  to  insure  the  pass- 
age of  the  bill  for  the  first  $1,600  that  shall  be  re- 
ceived on  the  claim,  is  not  illegal  on  its  face,  and 
the  court  will  presume  its  legality  until  the  oon- 
tnury  is  made  to  appear.  And  the  fact  that  the 
contractor  actually  performs  lobby  services  will 
not  defeat  his  recovery  upon  the  contract  if  suob 
services  were  not  contemplated  by  the  parties  when 


the  contract  was  made.   Bussell  v.  Burton,  66  Barbu 
689. 

In  Chesebrough  v.  Gonover,  140  N.  Y.  882,  recov- 
ery upon  a  contract  for  services  before  the  legisla- 
ture in  procuring  the  passage  of  a  bill  was  upheld, 
although  it  appeared  that  the  evidence  might  have 
warranted  the  jury  in  finding  that  there  were  lobby 
services  rendered,  where  such  finding  was  not 
made,  although  the  contract  provided  for  contin- 
gent compensation,  the  court  saying  nothing  upon 
that  feature  of  the  case. 

In  Lyon  v.  Mitchell,  86  N.  Y.  241, 66  Am.  Dec  60BB|> 
it  is  said  as  argument  by  the  court  that  it  is  allowa- 
ble to  employ  counsel  to  appear  before  the  legisla- 
tive committee  or  the  legislature  itself  to  advocate 
or  oppose  a  measure  in  which  the  Individual  has  an 
interest.  But  that  personal  solicitation  of  legisla- 
tors is  not  a  subject  of  contract.  And  the  prinoi^ 
pie  of  that  case  was  followed  m  MoKee  v.  Cheney, 
62  How.  Fr.  144^ 

In  Sedgwick  v.  Stanton,  14  N.  T.  289,  it  is  said 
that  persons  may  no  doubt  be  employed  to  con- 
duct an  application  to  the  legislature  as  well  as  to 
conduct  a  suit  at  law.    But  they  cannot  with  pro 
priety  be  employed  to  .exert  their  personal  influ 
enoe  with  Individual  members  or  to  labor  in  any 
form  privately  with  such  members  out  of  the  leg* 
islative  balls.    Whatever  Is  laid  before  the  legists 
ture  in  writing,  or  spoken  openly  or  publicly  in  1t» 
presence  or  that  of  a  committee,  if  false,  may  be 
refuted,  or  if  such  is  whispered  Into  the  ear  of  indi- 
vidual members,  is  frequently  beyond  the  reach  of 
oorrection. 

A  contract  for  services  as  an  attorney  before  a 
legislative  body  is  valid,  but  for  lobby  services  is 
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DomlDAl  flum,  compared  with  {U  actual  yalae. 
Keither  party  knew  the  defendaDf  a  legal  rights 
to  the  land  if  be  had  any.  The  plaintiff  was 
not  a  legal  practitioner,  competent  to  advise 
upon  such  matters,  but  a  lobbyist  seeking  to 
influence  the  votes  of  members  of  the  national 
legislature  during  a  period  of  from  three  to  six 
months  each  year  for  four  years.  It  is  true 
that  he  alleges  that  he  employed  counsel  to  urge 
the  passage  of  a  bill  declaring  these  lands  for- 
feited to  tbe  government,  and  that  parties  who 
had  settled  upon  them  in  good  faith  should 
have  the  preference;  but  it  nowhere  appears 
that  either  plaintiff  or  his  attorney  ever  pre- 
pared a  petition,  map,  or  collected  documents 
or  evidence  of  any  kind,  or  prepared  a  written 
argument  or  made  an  oral  one;  yet  he  alleges 
that  he  agreed  with  the  defendant  to  do  all  that 
was  necessary  or  could  be  done  to  bring  the 
land  into  market,  and  enable  the  defendant  to 
acquire  title  thereto,  and  that  for  such  purpose 
he  spent  several  months  each  vear,  for  four 
years,  in  Washington,  endeavoring  to  procure 
the  passage  of  a  law  by  Congress  civiog  the 
defendant  the  right  to  purchase  the  land  occu- 
pied by  him.  The  means  employed  are  not  par- 
ticularly stated,  but  he  accomplished  his  pur- 
pose. As  it  took  the  defendant  several  months 
«ach  year,  for  a  period  of  four  years,  to  succeed, 
«nd  the  only  means  disclosed  is  that  he  went  be- 
fore the  appropriate  committees,  we  think  that 
4he  unavoidable  inference  is  that  he  solicited  the 
personal  aid  of  members  of  Congress  in  doing  all 
that  was  necessary  or  could  be  done  to  secure 
the  passage  of  the  law.  Tbe  earmarks  and 
taint  about  the  whole  transaction  are  too  plain 
to  be  ignored  and  disregarded,  and  public  pol- 
icy demands  that  such  contracts  shall  not  be 
enforced.  The  case  of  Moyer  v.  Cantieny,  41 
Minn.  242,  is  cited  by  the  plaintiff  in  support 
of  bis  views  of  the  law.  Moyer  was  an  attor- 
ney at  law,  and  was  employed  by  Cantieny  to 
procure  from  the  government  a  pardon  for 
Cantieny's  son,  who  w'as  imprisoned  in  the 
penitentiary  for  a  term  of   years.    Cantieny 


agreed  to  pay  Moyer  for  his  services,  if  sucoe^ 
f ul  insecurini;thepardon,thesumof  $200.  Moy- 
er performed  the  services,  and  was  succesafuL 
The  court  upheld  the  contract  upon  several 
grounds;   among   others,  that  it    would   be 
proper,  and  often  expedient,  that  an  attorney 
at  law  examine  the  case  upon  which  the  con- 
viction was  based,  and  see  whether,  notwith- 
standing the  final  Judgment  of  the  law,  tbe 
case  may  not  be  of  such  a  nature  as  to  justify 
the  extraordinary  power  of  pardon.    To  the 
reasons  given  by' the  court  in  this  case,  we  may 
add  that  the  statute  expressly  provides  that  a 
person  convicted  of  a  crime  may,  by  petition, 
apply  to  the  governor  for  a  pardon.     Such  pe- 
titioner is  usually  one  who  is  confined  in  some 
prison,  and  unable  to  present  the  petition  per- 
sonally to  the  governor.    Not  only  this,  but 
it  is  very  seldom  that  such  petition  is  made  by 
one  learned  in  the  law;  and  it  is  therefore  a 
legal  right  which  a  prisoner  has,  under  such 
circumstances,  to  employ  an  attorney  to  pre- 
pare his  petition,  present  it  to  the  governor  for 
gardon,  and  have  such  argument  made  in  he- 
al f  of  the  petitioner,  as  may  be  pertinent  and 
advisable.    As  a  petition  and  pardon  are  au- 
thorized by  law.  the  presentation  of  a  petition 
duly  and  legally  prepared,  accompanied  by  a 
legal  argument  in  behalf   of  the  petitioner 
showing  the  illegality  of  his  confinement,  or  its 
injustice,  and  that  public  interests  would  not 
be  violated  by  the  granting  to  him  of  a  pardon, 
cannot  be  a  proceeding  contrary  to  public  pol- 
icy, and  certainly  a  contract  for  such  purpose 
should  not  be  declared  void. 

We  do  not  condemn  the  attempts  to  secure 
legislation  for  legitimate  purposes,  and  in  a 
legitimate  manner.  Many  laws  are  passed 
solely  for  the  public  good  by  reason  of  the  pres- 
entation of  tne  proper  evidence,  and  argu- 
ments addressed  to  legislative  bodies  or  tbe 
proper  committees  by  outsiders,  done  openly, 
and  without  corrupting  infiuences  having  been 
exercised.  iSrequently  our  educational,  char- 
itable, and  humane  laws  are  thus  procured. 


void.  McBratney  v.  Chandler,  22  Kan.  082.  81  Am. 
Rep.  218.  And  the  oourt  refers  for  a  deflnltloa  of 
lobby  services  to  tbe  case  of  Kansas  F.  R.  Co.  v. 
McCoy,  8  Kan.  6^  where  it  Is  said  that  If  money 
t)eu8ed  directly  In  bribing  or  indirectly  In  worJdoff 
up  a  personal  Influence  upon  Individual  members, 
wblch  omits  to  secure  a  member's  vote  without  ref- 
erence to  his  Judgment,  such  use  to  Illegal. 

Analogous  coMea, 

In  England  the  questioD  of  empioylng  agents  to 
procure  the  passage  of  bills  does  not  seem  to  have 
been  expressly  passed  upon,  but  there  are  a  few 
analogous  cases  In  which  contracts  to  withdraw 
opposition  to  the  legislature  have  been  passed  upon. 
Lord  Howden  v.  Simpson,  10  Ad.  &  El.  708;  Simp- 
son V.  Lord  Howden,  0  dark  &  F.  61;  Vauxhall 
Bridge  Co.  v.  Earl  Spencer,  Jao.  64, 2  Madd.  866; 
Edwards  v.  Grand  Junction  B.  Co.  7  Sim.  837, 1 
Myl.  &  C.  6Ga 

It  has  there  been  held  that  a  promise  by  a  cor- 
poration to  pay  the  expenses  of  soliciting  bills  in 
parliament  cannot  be  enlorced,  but  these  ruUngs 
are  placed  od  the  ground  that  it  to  not  within  the 
power  of  the  corporation  to  make  such  a  promise, 
rather  than  on  the  ground  that  the  promlFe  to  per 
u  void  as  contrary  to  public  policy.  MacGregor 
V.  Dover  &  D.  R.  Co.  18  Q.  a  618:  East  Anglian  R. 
Co.  V.  Easrem  Couoties  R.  Co.  11  C.  B.  775,  21  L.  J. 
a  P.  23, 16  Jur.  249. 
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In  thto  country  there  have  been  a  few  cases  of 
contracts  to  withdraw  opposition  to  bills.  Martin 
V.  Second  &  Third  Street  Pass.  R.  Co.  8  Phila.  816; 
Pingryv.  Hashbuni,!  Alk.(Vt.)»M,l5Am.Dec.»7«:.  ] 

A  town  has  no  authority  to  expend  money  to 
send  iobbytots  to  the  legtolature.  Frankfort  ▼. 
Winterport,  64  Me.  260;  Westbrook  v.  Deering,  68 
Me.  281. 

A  town  cannot  raise  money  to  defray  the  ex- 
penses of  a  committee  appointed  to  petition  the 
legtolature  to  annex  its  territory  to  that  of  an- 
other municipality.  Minot  v.  West  Roxbury,  112 
Mass.  1, 17  Am.  Rep.  62. 

An  agreement  with  a  member  of  the  legtolatara 
to  give  him  a  compensation  for  procuring  tbe  pass- 
age of  a  law  to  void.  Bank  of  Monroe  v.  State,  26 
Hud,  681. 

In  an  Alabama  case  it  Is  held  that  the  oonflrma- 
tion  of  incomplete  titles  to  land  obtained  from  a 
foreign  government  to  in  Its  nature  Judlciai  and 
not  legtolative,  and  therefore  a  contract  by  an  at- 
torney to  do  ail  in  hto  power  to  prevent  the  con- 
firmation of  one  grant  and  the  recognition  of  an- 
other to  not  ^oid,  since  the  legislature  will  tie  better 
able  to  act  intelligently  after  hearing  ail  that  can 
be  presented  on  both  sides,  than  it  will  be  if  left  to 
work  out  the  problem  unaided  by  the  Ingenuity  of 
counsel.    Hunt  v.  Test,  8  Ala.  71S,  43  Am.  Dpc  6n. 

H.  P.  F. 
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There  are  aIso  many  Just  and  meritorioiis  pri- 
vate claims,  where,  through  the  neglect  or 
"wrongful  acts  of  the  govern  men  t.  It  would  not 
^  Improper  to  present  them  for  allowance  and 
fMiyment,  and  do  so  bj  fair  argument  and  legit- 
imate evidence.  Many  lust  individual  claims 
liave  remained  unpaid  for  years  through  the 
neglect  of  our  legislative  bodies  to  give  them 
proper  recognition,  while  corrupt  legislation 
ha»  enabled  the  lobbyist  to  succeed,  to  the  in- 
Jury  of  the  public  welfare,  and  deleterious  to 
private  morals.  In  the  language  of  our  Con- 
stitution, each  person  "ought  to  obtain  justice 
freely  and  without  purchase;  completely  and 
without  denial;  promptly  and  without  delaj, 
conformably  to  the  laws'^  (art.  1,  §  8);  but  hir- 
ing an  agent  to  lobby  a  large  portion  of  the 
jear,  during  several  years,  in  procuring  legis- 


lation securing  to  an  individual  government 
lands,  for  a  comparatively  small  sum,  worth 
more  than  $12,000,  does  not  come  within  that 
class  of  contracts  which  is  sanctioned  by  the 
law,  and  does  not  meet  with  our  approval. 
The  prevalent  iniquitous  system  of  lobbying 
with  members  of  our  legislative  bodies  and 
public  officials  is  fast  becoming  a  menace 
to  our  capacitv  for  self  government.  Courts 
can  do  but  little  to  stop  this  most  pernicious 
vice,  because  it  la  seldom  that  such  cases 
come  before  them;  but,  when  they  do  appear, 
there  should  go  forth  from  the  Judicial  forum 
only  rebuke  and  the  ban  of  disapproval. 

Ths  order  for  judgment  in  behalf  of  the  de- 
fendant upon  the  pUadinge  in  the  court  below  i$ 
affirmed. 
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MASSACHUSETTS   SUPREME  JUDICIAL  COURT. 


Theodore  E.  DAVIS 

V. 

COMMONWEALTH  of  Massachusetts,  Appt. 

(164  Mass.  UL) 

1,  The  legislature  majr  aathoriM  the 
employiiieiit  of  an  ag^nt  to  prosecute 
olaims  OD  behalf  of  the  state  which  require  the 
procuremeut  of  leglBlation,  for  a  fee  ooDtingent 
on  his  success. 

IK.  The  trust  imposed  upon  the  states  by 
the  act  of  Conirress  reminding  the  di- 

^  rect  tax  levied  in  iMtl,  to  hold  the  same  for  the 
benefit  of  the  persons  from  whom  It  was  col- 
lected, is  not  binding  upon  laates  which  paid  the 
tax  out  of  their  treasuries,  and  did  not  collect  it 
by  a  levy  upon  its  inhabitants. 

S.  A  state  cannot  resist  payment  of 
compensation  to  its  afl^nt  who  has  under 
his  contract  with  it  become  entitled  thereto,  on 
the  ground  that  it  has  promised  the  United  States 
that  it  would  not  malce  the  payment 

«ft«  A  waiver  of  claim  to  compensation, 
or  estoppel  from  asserting^  it*  under  a 
contract  to  collect  the  direct  tax  returned  by  the 
general  government  for  a  state  which  had  paid 
the  tax  out  of  its  treasury,  for  a  percentage  of 
the  amount  received,  is  not  worked  by  consenting 
to  its  receipt  on  condition  that  no  part  of  it  shall 
be  used  to  pay  theclaimantsincesuch  consent  will 
at  most  amount  to  an  agreement  that  he  shall  be 
paid  in  some  other  way. 

!(•  The  manner  in  vrhich  compensation 
shall  he  paid  may  he  waived  or  modified  with- 
out destroying  the  promise  that  a  certain  amount 
shall  be  paid  where  the  latter  is  the  principal  part 
of  the  contract. 


(September  8,  180S.) ' 

APPEAL  by  defendant  from  a  ludgment  of 
the  Superior  Court  for  Suffolk  County  in 
favor  of  petitioner  in  a!proceed!ng  brought  to 
enforce  pavment  of  compensation  which  de- 
fendant had  agreed  to  give  to  plaintiff  for  col- 
lecting the  amount  due  defendant  from  the 
United  States  as  return  of  direct  taxes  levied 
in  1861.    Affirmed. 

On  March  20. 1888.  the  following  resolutioa 
by  the  legislature  of  Maasachusetts  was  ap- 
proved by  the  governor: 

''Resolved,  that  the  governor  and  council  are 
hereby  authorized  to  employ  the  agent  of  the 
commonwealth  for  the  prosecution  of  war 
claims  against  the  United  States,  to  prosecute 
also  the  claim  of  the  commonwealth  for  a  re- 
fund of  the  direct  tax  paid  under  act  of  Con- 
gress approved  August  5  in  the  year  1861,  and 
of  the  interest  paid  upon  war  loans  during  the 
period  from  1861  to  1865,  slso  to  fix  his  com- 
pensation, which  shall  be  paid  out  of  any 
amount  received  therefrom. 

On  February  6,  1890,  the  governor  and 
council  made  the  following  order: 

Ordered,  that  Theodore  E.  Davis,  of  Wash- 
ington, D.  C,  agent  of  the  commonwealth  for 
the  prosecution  of  war  claims  against  the 
United  States,  be,  and  he  is  hereby,  authorized 
to  prosecute  also  the  claim  of  the  common- 
wealth for  a  refund  of  the  direct  tax  paid  un- 
der acts  of  Congress  approved  August  6  in  the 
year  1861.  and  that  his  compensation  be  2  per 
centum  of  any  amount  he  may  collect,  which 
shall  be  paid  out  of  the  proceeds  received  there- 
from, and  paid  into  the  treasury  of  the  com- 


NOTE.— Attention  is  called  to  Wailes  v.  Smith, 
157  IT.  8.  271,  »9  L.  ed.  OOa,  in  connection  with  the 
«.t)ove  case.  In  it  the  attorney  who  prosecuted  the 
claim  attempted  to  compel  the  comptroller  to  draw 
a  warrant  for  the  payment  of  bis  commission. 
The  state  courts  decided  afiaiosit  him  and  he  ap- 
4iealed  to  the  United  States  Supreme  Court  for 
relief.  That  court,  however,  held  that  bavingr  ac- 
cepted the  money  upon  the  condition  Imposed  by 
t^ongress  be  could  not  compel  the  state  to  violate 
Its  affreement  and  pay  the  money  to  him.   There  is  a 

«o  L.  a  A. 


distinction,  however,  between  the  two  cases  in  that 
it  does  not  appear  from  the  Wailes  Case  vhere  the 
money  which  was  orisinally  paid  to  the  United 
States  was  obtained,  while  the  Davis  Case  ex- 
pressly holds  that  the  trust  is  not  binding  because 
the  money  was  originally  paid  from  the  treasury^ 
and  not  raised  by  taxation. 

Upon  the  subject  of  validity  of  contracts  to  pro- 
cure leirlslatlon,  see  note  to  case  Immediately  pre- 
ceding this  one.  • 
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moo  wealth;  the  same  to  be  in  full  for  com  pen- 
•ation  aod  expenses  on  account  of  said  claim, 
further  facts  appear  in  the  opinion. 

Meun.  Hosea  M.  Knowlton*  Attorney 
General,  and  J«  Mott  HalloweU*  Second 
Assistant  Attorney  Gkneral,  for  appellant: 

If  a  person  is  employed  to  secure  the  pass- 
age of  a  law  appropriating  the  money  for  the 
benefit  of  the  employer,  upon  a  contract  by 
the  terms  of  which  the  compensation  of  the 
person  employed  is  contingent  upon  the  pass- 
age of  the  law,  and  is  payable  only  out  of  the 
money  so  appropriated,  such  a  contract  is  void 
as  against  public  policy. 

Barrjf  v.  Capen,  151  Mass.  100,  6  L.  R.  A. 
808;  Mais  Y.  Mills,  40  K.  T.  546, 100  Am.  Dec. 
585;  Lord  Eoicden  t.  Simpson,  10  Ad.  &  EL 
793;  Pofoers  ▼.  Skinner,  84  Yt.  274,  80  Am. 
Dec.  677. 

A  contract  for  a  fixed  sum  to  perform  legit- 
imate serTices  is  legal;  such  as  drafting  a  peti- 
tion to  set  forth  a  claim,  att^ding  to  the  tak- 
ing of  testimony,  collecting  facts  or  preparing 
arguments  and  submitting  them  to  the  propei 
authorities. 

Burks  V.  Ohild,  88  D.  8.  21  Wall.  441.  22  L. 
ed.  628;  Frost  ▼.  Bslmont,  6  Allen,  162;  Sedg- 
teiek  v.  BtanUm,  14N.T.  289;  Lyon  v.  Mitchell, 
86  N.  T.  235,  98  Am.  Dec.  502;  Chippewa 
VaUey  dh  8,  R  Co.  ▼.  Chicago,  Si.  P.  M,  d  0. 
R  Co.  76  WU.  285.  6  L.  R  A.  601. 

A  contract,  although  for  contingent  com- 
pensation, to  prosecute  a  claim  against  the  gov- 
ernment, either  before  one  of  the  executive  de- 
partments or  before  a  commission  or  a  court  of 
claims,  is  valid. 

Manning  v.  Sprague,  148  Mass.  18. 1  L.  R. 
A.  516;  Slants  v.  Bmbry,  98  U.  8.  557.  28  L. 
ed.  985;  Wrwht  v.  Tebbitts,  01  U.  6.  252.  28 
L.  ed.  220;  Wylis  v.  Coxe,  56  U.  8.  15  How. 
415. 14  L.  ed.  758;  Sedgtoick  v.  Stanton,  supra; 
BurbridgsY.  Faekler,  2  MacArth.  407;  Denison 
V.  Craitford  County,  48  Iowa,  211.  Contra, 
Joves  Y.  Blacklidgf,  9  Kan.  562,  12  Am.  Rep. 
606. 

But  a  contract  to  secure  either  legislation  or 
the  recognition  of  claims,  through  personal  in- 
fluence brought  to  bear  upon  individual  mem- 
bers of  the  legislature,  or  through  secret  or 
corrupt  methods,  Ib  illegal  and  void. 

Burks  V.  Child,  Frost  v.  Belmont,  and  Lyon 
▼.  Mitchell,  supra;  Harris  v.  Boof,  10  Barb. 
489;  Fuller  v.  Dame,  18  Pick.  472. 

A  contract  to  secure  the  passage  of  a  law 
when  payment  is  to  be  contingent  upon  the 
passage  of  such  law  is  null  and  void;  and  es- 
pecially is  this  so  when  payment  is  to  be  made 
solely  out  of  the  proceeds  arising  from  the 
passage  of  the  law. 

Oil  V.  WiUiams,  12  La.  Ann.  219.  68  Am. 
Dec.  767:  Marshall  v.  Baltimore  &  0.  R.  Co. 
67  U.  8.  16  How.  814.  14  L.  ed.  958;  Coguil- 
lard  V.  Bearss,  21  Ind.  482,  88  Am.  Dec.  862; 
Profddence  Tool  Co.  v.  ^orris,  69  U.  S.  2  Wall. 
64,  17  L.  ed.  870:  Clippinger  v.  Hepbaugh,  5 
Watts  &  8.  816,  40  Am.  Dec.  519;  Chippeiea 
Valley  &  S.  B.  Co.  v.  Chicago,  St.  P.  M.  db  0. 
K  Co.  supra;  Wood  t.  McCann,  6  Dana,  866; 
Jones  V.  BlaMidge,  supra:  Spalding  v.  Ewing, 
149  Pa.  875,  15  L.  R.  A.  727. 

There  is  no  presumption  of  infallibility 
which  prevents  the  state  from  pleading  that  its 
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acts  were  wrong  or  its  contracts  void,  if  sach 
a  plea  could  lawfully  have  been  made  by  a  cit- 
izen. 

The  doctrine  of  estoppel  doea  not  apply  t» 
contracts  void  from  public  policy. 

Cardosee  v.  Swift,  118  Mass.  250;  Durham  v. 
Pretby,  130  Mass.  286;  Cranson  ▼.  Ooss,  107 
Mass.  440,  9  Am.  Rep.  45. 

It  can  never  be  within  the  bounds  of  legiti- 
mate legislation,  to  enact  a  special  law,  or  pa» 
a  resolve  dispensing  with  the  general  law  in  a. 
particular  case,  and  granting  a  privilege  and 
indulgence  to  one  man  by  way  of  exemption 
from  the  operation  and  effect  of  such  general 
law,  leaving  all  other  persona  under  its  operar 
tion. 

Lewis  Y.  Webb,  8  Me.  826. 

It  was  an  implied  condition,  going  to  th» 
verv  essence  of  the  contract  made  between  the 
petitioner  and  the  commonwealth,  that,  if  pay- 
ment was  to  be  made  upon  the  terms  agreed 
upon  the  sum  should  be  secured  and  delivered 
in  such  a  shape  that  payment  upon  such  terma 
would  be  possible  without  involving  the  com- 
monwealth in  a  breach  of  trust.  The  plaintiff 
was  unable  to  procure  such  a  delivery.  The 
act  which  he  secured  contained  the  proviso 
Uiat  no  part  of  the  money  appropriated  should 
be  paid  out  to  any  attorney  or  agent  under  any 
contract  for  services  then  existing  or  preYiously 
made.  The  petitioner  therefore  failed  to  per- 
form the  part  which  was  to  entitle  him  to  hia 
compensation. 

The  condition  referred  to  may  be  construed 
as  one  of  the  trusts  attached  to  this  fund. 

Urann  v.  Coates,  109  Mass.  581;  Lewin,  Tr. 
p.  109;  Dommett  v.  Bedford,  8  Yea.  Jr.  149*^ 
Shee  V.  Bale,  18  Yes.  Jr.  406. 

Messrs.  John  D.  Lonff  and  William 
Schofldd*  for  appellee: 

This  contract,  having  been  expresslv  author- 
ized by  a  resolve  of  the  legislature,  which  waa 
approved  by  the  governor,  cannot  be  declared 
void  by  the  court  as  against  public  policy,  un- 
less the  resolve  is  outside  the  constitutional 
powers  of  the  legislature. 

The  legislature,  acting  within  the  Ck>n8tito- 
tion,  is  the  supreme  power  upon  the  queatioa 
of  what  is  good  public  policv. 

Aekert  v.  Barker,  181  Mass.  486;  Fbgg  v. 
Supreme  Lodge  U.  0.  cf  O,  L.  156  Mass.  48U 

The  resolve  is  clearly  witbin  the  power  con- 
ferred  upon  the  legislature  by  the  Constitution^ 
pt.  2,  chap.  1,  g  4. 

Ghitty,  Prerogatives  of  the  Crown,  96;  1  Hal- 
lam,  Court  History,  chap.  8,  p.  254. 

liie  legislature  mav,  and  frequently  does, 
enact  a  law  for  a  particular  case. 

Rice  V.  Parkman,  16  Mass.  820;  Davimm  v. 
Johonnot,7yLet.  888;  41  Am.  Dec.  448;  Sohier 
V.  Massachusetts  Qen.  Hospital,  8  Cush.  48-'$; 
Re  ^Northampton,  158  Mass.  299;  Jforwieh  v. 
Hampshire  County  Comrs.  18  Pick.  60;  Be 
Kingman,  153  Mass.  666.  12  L.  R  A.  417. 

The  action  of  the  legislature  must  be  pre- 
sumed to  have  been  taken  upon  full  investigar 
tion  and  upon  reasonable  grounds. 

Com.  V.  Huntley,  156  Mass.  286, 16  L.  R.  A. 
889;  Plumley  v.  Massachusetts,  155  U.  8.  461, 
89  L.  ed.  228;  Davison  v.  Johonnot,  supra;' 
McPherson  v.  Blacker,  146  U.  8.  1.  86  L.  cd. 
869;  T^al  Tender  Cases,  110  U.  8.  421,  28  U 
ed.  204;  7  Harvard  L.  Rev.  129. 
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This  contract  cannot  be  declared  void  as 
eontra  bonaa  mores,  A.11  reasons  urged  in  sup- 
port of  the  contract  upon  the  question  of  pub- 
lic policy  apply  with  greater  force  upon  the 
subject  of  morals. 

Pollock,  Gont.  6th  ed.  286;  Eolman  ▼.  John- 
9on,  1  Cowp.  841;  State  Treasurer  v.  Crass,  9 
Vt.  289,  31  Am.  Dec.  626;  Brown  ▼.  Anderson, 
1  T.  B.  Mon.  198;  Greenwood  y.  Ouriis,  6 
Mass.  858,  4  Am.  Dec.  145. 

If  this  contract  had  been  made  by  the  goY- 
ernor  and  council  alone,  without  a  previous  act 
of  the  legislature,  it  should  not  be  declared 
▼oid  as  against  public  policy. 

A  contract  wholly  between  individuals  may 
be  Toid  as  against  public  policy,  when  a  simi- 
lar contract  made  by  individuals  with  a  pub- 
lic officer  would  be  enforced. 

Etkfiart  County  Lodge  v.  Grary,  98Ind.  288; 
State  Treasurer  v.  Cross,  supra;  Canal  Fund 
Comrs,  V.  Perry,  5  Ohio,  57;  Sterner  v.  Palmer, 
84  Pa.  181;  Stats  v,  Johnson.  52Ind.  197:  State 
y.  EUing,  29  Kan.  897;  Wisher  v.  McBride.  49 
Iowa,  220;  Pepin,  County  v.  PrincUe,  61  Wis. 
801;  HaU  v.  Marshall,  80  Ey.  652;  Beliam  v. 
Ohio,  75  Tex.  87;  Odneal  v.  Barry^  24 
M]ii8.9. 

Even  if  this  contract  is  to  be  governed  by 
the  rules  which  apply  to  contracts  between  in- 
dividuals, it  does  not  violate  any  rule  of  public 
policy  which  had  been  established  at  the  time  it 
was  made. 

Services  rendered  in  procuring  legislation 
may  be  legitimate,  and  a  contract  for  legiti- 
male  legislative  services  is  valid. 

Chesebrough  v.  Conover,  140  N.  Y.  882;  Ful- 
ler V.  Dame,  18  Pick.  472;  Frost  v.  Belmont,  6 
Allen.  152;  Bla^e  v.  Norfolk  County  Comrs.  114 
Mass.  588;  Bvrke  v.  Child.  88  U.  8.  21  Wall. 
441.  22  L.  ed.  628;  Simpson  v.  Lord  Howden, 
9  Clark  &  F.  61;  10  Am.  &  Eng.  Enc.  Law,  p. 
798. 

As  the  petitioner  seeks  to  recover  upon  an 
express  contract,  the  important  question  is. 
What  kind  of  services  were  intended  and  cor 
tem plated  as  within  the  scope  of  the  con- 
tract. 

Barry  y.  Capen,  151  Mass.  99,  6  L.  R.  A. 
108. 

It  must  be  assumed,  as  a  principle  of  con- 
struction, in  the  absence  of  proof,  that  only 
lawful  services  were  contemplated. 

Fuller  V.  Dame,  supra;  Beat  v.  Polhemus,  67 
Mich.  180. 

The  Bervicea  were  open  services,  and  not  se- 
cret, and  this  also  must  be  taken  as  a  fact  upon 
the  petition  and  demurrer. 

Marshall  v.  Baltimore  df  0,  R.  Co.  67  C.  6. 
16  How.  814.  14  L.  ed.  958. 

Contingent  fees  for  services  in  judicial  pro- 
ceedings before  the  court  are  lawful 

Blaisdell  v.  Aliem,  144  Mass.  893,  69  Am. 
Bep.  99. 

Also  for  services  before  commissioners  or 
courts  of  claims. 

Manning  v.  Sprague,  148  Mass.  18.  1  L.  R. 
A.  616;  Wright  v.  Tebbitts,  91  U.  8.  252.  23  L. 
ed.  820;  Stanton  v.  Embry,  93  U.  8.  548,  28 
L.  ed.  988;  Taylor  v.  Bemiss,  110  U.  8.  42,  28 
L.  ed.  64. 

The  obligation  of  the  commonwealth  to  the 
petitioner  is  not  affected  by  the  trusts  imposed 
by  the  act  of  Congress  of  March  2, 1891,  and 
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accepted  by  the  commonwealth,  by  the  resolve 
of  April  8.  1891. 

The  resolve  of  1888  authorizes  the  employ- 
ment  of  the  petitioner  absolutely,  and  by  the 
employment  and  obligation  to  pay  the  stipu- 
lated sum  was  created.  If  the  fund  originally 
intended  for  his  compensation  is  diverted  by 
subsequent  appropriation,  the  obligation  to  pay 
him  is  in  no  way  affected. 

United  States  v.  Langston,  118  U.  8.  889, 80 
L.  ed.  164;  Belknap  v.  United  States,  150  U.  8. 
588.  87  L.  ed.  1191. 

If  a  contract  is  valid  when  made,  it  is  not 
rendered  invalid  by  subsequent  legislation. 

Boyre  v.  Tabb,  86  U.  8.  18  Wall.  546,  21  L. 
ed.  757;  Knifht  v.  Lee  [1893]  1  Q.  B.  41. 

A  state  which  consents  to  be  sued  cannot,  by 
subsequent  legislation,  impair  the  obligation  of 
its  contracts 

Danolds  v.  State,  89  N.  Y.  86,  42  Am.  Rep. 
277;  People  v.  Stephens.  71  N.  Y.  527;  Troy  4b 
Q.  R.  Co.  Y.  Com.  127  Mass.  43. 

Field,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  petition  against  the  common- 
wealth, under  Pub.  8tat.  chap.  195,  as  amended 
by  8tat.  1887.  chap.  246.  The  commonwealth 
demuraed  to  the  petition.  The  superior  court 
overruled  the  demurrer,  and  ordered  judgment 
for  the  petitioner;  and  the  commonwealth  ap- 
pealed to  this  court.  The  order  of  the  gov- 
ernor and  council  passed  February  5,  lb90, 
seems  to  us  within  the  authority  granted  bv  the 
resolve  of  March  20,  1888,  chap.  89,  and  we 
have  no  doubt  that  the  legislature  had  the  con- 
stitutional power  to  pass  the  resolve.  We  can- 
not declare  the  contract  made  with  the  peti- 
tioner by  the  governor  and  council  void  ae 
against  public  policy,  because  the  legislature 
has  sanctioned  it.  Whether  a  similar  contract 
between  private  individuals,  in  which  the  com- 
pensation to  be  paid  is  made  contingent  upon 
success,  would  be  deemed  at  common  law  void, 
as  against  good  morals  and  public  policy,  we 
need  not  consider.  The  legislature  can  deter- 
mine for  itself  what  public  policy  requires  or 
permits  to  be  done  in  the  prosecution  in  any 
form  of  claims  of  the  commonwealth  against 
the  United  States.  It  is  not  bound,  in  fixing  the 
compensation  of  its  agents,  to  conform  to 
the  rules  of  the  common  law  as  interpreted  by 
the  courts,  or  to  pass  a  general  law  whereby 
individuals  shall  be  put  upon  the  same  footing 
as  the  commonwealth  in  the  prosecution  of 
similar  claims. 

The  more  difficult  question  in  the  case  i» 
whether  the  obligation  of  the  commonwealth 
to  the  petitioner  is  affected  by  the  act  of  Con- 
gress of  March  2,  1891,  and  by  the  acceptance 
of  the  money  by  the  commonwealth  from  the 
United  States  under  the  resolve  of  April  8, 
1891,  chap.  46.  Bv  that  resolve  the  common- 
wealth accepted  in  full  satisfaction  of  ai) 
claims  against  the  United  States  on  account  of 
the  collection  of  the  direct  tax  under  the  stat- 
ute of  the  United  States  approved  August  5,. 
1861,  the  money  which  had  been  credited  to  it 
by  the  secretary  of  the  treasury  of  the  United 
States,  under  the  provisions  of  the  statute  of  the 
United  States,  approved  March  2,  1891;  and 
the  commonwealth  further  accepted  all  trusts 
imposed  upon  it  by  the  provisions  of  the  last- 
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named  statute.  The  statute  of  the  United 
States  approved  March  2,  1891,  appropriated 
the  money  necessary  to  reimburse  to  each  state 
and  territory  the  amount  of  the  direct  tax  col- 
lected under  the  statute  of  the  United  States 
approved  Auc^ust  5, 1861;  and  it  provided  in 
§  8  that  "no  money  shall  be  paid  to  any  state 
or  territory  until  the  legislature  thereof  shall 
have  accepted  by  resolution  the  sum  herein 
appropriated  and  the  trusts  imposed  in  full 
satisfaction  of  all  claims  against  the  United 
States  on  account  of  the  levy  and  collection  of 
-said  tax,  and  shall  have  authorized  the  gov- 
firnor  to  receive  said  money  for  the  use  and 
purposes  aforesaid."  The  trusts  imposed  by 
this  statute  are  "that  where  the  sums  or  any 
part  thereof  credited  to  any  state,  territory,  or 
^  the  District  of  Columbia  nave  been  collected 
by  the  United  States  from  the  citizens  or  in- 
habitants thereof,  or  any  other  person  either 
direct  ly  or  by  sale  of  property,  such  sums  shall 
be  held  in  trust  by  such  state,  territory,  or  the 
District  of  Columbia,  for  the  benefit  of  those 
Y>erson8  or  inhabitants  from  whom  they  were 
collected  or  their  legal  representatiyes."  In 
this  commonwealth  the  tax  was  not  collected 
by  a  levy  upon  the  inhabitants,  but  was  paid 
by  the  commonwealth  out  of  its  treasury,  and 
therefore  this  commonwealth  did  notreceiye 
the  money  upon  the  trust  above  mentioned. 
This  statute  of  the  United  States  also  provided 
as  follows:  '  *That  no  part  of  the  money  hereby 
appropriated  shall  be  paid  out  by  the  goycrnor 
of  any  state  or  territory  or  any  other  person  to 
any  attorney  or  a/;ent  under  any  contract  for 
services  now  existing  or  heretofore  made  be- 
tween the  representative  of  any  state  or  terri- 
tory and  any  attorney  or  agent.  All  claims  un- 
der the  trust  hereby  created  shall  be  filed  with 
the  governor  of  such  state  or  territory  and  the 
<:ommis8ioners  of  the  District  of  Columbia,  re- 
spectively, within  six  years  next  after  the 
pa^stige  of  this  act;  and  all  claims  not  so  filed 
shall  be  foreyer  barred,  and  the  money  aitrib- 
titable  thereto  shall  belong  to  such  state,  ter- 
ritory, or  the  District  of  Columbia,  respec- 
lively,  as  the  case  may  be."  We  consider  the 
statute  to  mean  that  no  part  of  the  money 
received  shall  be  paid  out  to  any  agent  or  at- 
torney under  any  contract  for  services  made 
before  or  existing  at  the  time  of  the  passage  of 
the  statute,  but  we  doubt  whether  this  pro- 
yifiion  can  be  regarded  as  a  part  of  the  trust 
created  by  the  statute.  We  are  inclined  to 
think  that  the  commonwealth,  after  it  received 
the  money,  held  it  as  its  own  absolute  prop- 
erty. It  may  be  doubtful  whether  this  pro- 
yision  of  the  statute  last  cited  was  intended  to 
apply  to  states  which  had  paid  the  tax  out  of 
their  treasuries;  but,  if  it  be  construed  as  in- 
cluding all  the  states,  then  the  reception  of  the 
money  bv  the  commonwealth  under  the  stat- 
ute may  be  held  to  imply  a  promise  on  the  part 
of  the  commonwealth  to  the  United  States,  that 
it  will  not  pay  out  of  the  money  so  received 
any  compensation  to  any  agent  or  attorney 
cinder  any  contract  for  services  made  before  the 
passage  of  the  statute.  Assuming  this  to  be 
so,  what  is  the  legal  effect  of  such  a  promise 
upon  the  claim  of  the  petitioner  against  the 
■commonwealth?  If  the  petitioner  has  per- 
formed his  contract  with  the  commonwealth, 
according  to  the  terms  of  the  contract,  has 
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become  entitled  to  his  compensation,  we  think 
that  it  would  be  no  defense  for  the  commoo- 
wealth  that  it  had  promised  the  United  States 
that  it  would  not  pay  to  him  bis  compensatioa. 
It  may  be  conceded  that  Congress,  id  appro- 
priating money  to  be  paid  out  of  the  treasury 
of  the  United  States  to  the  states,  can  Impede 
upon  it  any  trust  which  it  sees  fit,  and  that  the 
states,  if  they  accept  the  money,  are  bound  to 
carry  these  trusts  into  effect. 

The  most  formidable  argument  is  that  as  the 
original  resolve  provided  that  the  compensa- 
tion of  the  agent  to  be  employed  "shall  be  paid 
out  of  any  amount  receiv^"  from  the  United 
States,  and  as  the  order  under  which  the  peti- 
tioner was  employed  proyided  that  ^'bis  com 
pensation  be  2  per  centum  of  any  amount  he 
may  collect,  which  shall  be  paid  out  of  the 
proceeds  received  therefrom,  and  paid  into  the 
treasury  of  the  commonwealth,  the  same  to  be 
in  full  for  compensation  and  expenses  on  ac- 
count of  said  claim,*'  the  petitioner,  by  assent- 
ing to  the  commonwealth's  receiving  the  money 
under  the  act  of  Congress  which  in  effect  pro- 
vided that  no  part  of  the  money, when  received, 
shall  be  paid  to  him,  has  waived  his  claim 
for  compensation  or  is  estopped  from  asserting 
it.  The  petitioner  not  only  alleges  that  he 
helped  to  procure  the  passage  of  the  act  of 
Congress,  but  in  the  8th  parap^raph  of  this  pe- 
tition, alleges  also  the  following:  "Your  peti- 
tioner says  that  yery  soon  after  the  passage  of 
the  said  act  of  Congress  of  March  2,  1891,  to 
refund  the  direct  tax,  the  chief  clerk  of  the 
state  auditor's  office  under  the  direction  of  the 
then  state  auditor,  Mr.  W.  D.  T.  Trefry,  wrote 
to  him  at  Washington,  and  requested  him  to 
prepare  the  form  of  a  resolve  for  the  legislature 
to  pass,  in  accordance  with  the  requirement  of 
said  act  of  Congress,  accepting  the  sum  therein 
appropriated,  and  also  the  proper  form  of  a 
claim  to  be  made  upon  the  treasury  depart- 
ment of  the  United  States  for  obtaining  the 
money,  and  that  both  of  said  forms  were  pre- 
pared by  'your  petitioner  and  forwarded,  and 
were  used  by  the  commonwealth  in  obtainini^ 
said  money,  etc.  It  is  plain  from  these  alle- 
gations that  it  must  be  considered  that  the 
petitioner  assented  to  the  commonwealth's  re- 
ceiving the  money  on  the  terms  provided  in 
the  statute  of  the  United  States  of  March  2, 
1891.  The  promise  implied  on  the  part  of  the 
commonwealth,  if  one  is  to  be  implied  from 
its  acceptance  of  the  money  under  such  a  stat- 
ute, may  certainly  be  regarded  as  importing  at 
least  a  moral  obligation,  which  it  may  be  the 
duty  of  the  commonwealth  to  keep.  Is  it  to 
be  inferred  that  the  petitioner,  in  procuring  the 
passage  of  the  statute,  and  in  assenting  to  the 
commonwealth's  receiying  the  money  under 
it,  intended  to  waiye  altogether  his  claim  for 
compensation?  We  think  not.  Consrress,  in 
the  statute,  did  not  undertake  to  declare  void 
any  contracts  theretofore  made  between  the 
representative  of  any  stateand  an  agent  or  attor- 
ney. Congress  only  provided  that  the  money 
appropriated  shoula  not  be  used  to  pay  for  the 
service  of  any  such  asent  or  attorney.  If  the 
money  was  to  be  held  in  trust  by  the  state  for 
the  persons  from  whom  the  tax  was  collected, 
this  was  a  necessary  provision  if  these  persons 
were  to  be  paid  in  full  out  of  it;  but  if  the 
money  was  not  held  in  trust  by  the  state^  bat 
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i)eloiiged  to  the  state  abaolutely.  it  ii  largely  a 
matter  of  form  whether  the  obligations  of  the 
state  shall  be  discharged  out  of  the  money  re- 
ceived from  the  Unit^  States  or  out  of  other 
funds  of  the  state.  We  think  that  due  effect 
-can  be  dven  to  the  conduct  of  the  petitioner  if 
^e  hold  that,  at  most,  it  amounted  to  an  assent 
•on  his  part  that  he  neied  not  be  paid  out  of  the 
money  received  from  the  United  States,  and 
that  the  commonwealth,  so  far  as  he  is  con- 
cerned, may  keep  its  promise  to  the  United 
States.  But  the  petitioner  has  in  substance 
performed  his  part  of  the  contract,  and  the 
coromoowealth  has  fully  received  the  benefit 
contemplated  by  such  performance;  and, 
whether  the  contract  was  a  provident  one  or 
not,  the  commonwealth  ought,  in  substance, 
to  perform  its  part  of  the  contract,  and  we  see 


no  legal  difficulty  in  Its  doing  so.  The  princi- 
pal  thing  promised  is  a  certain  amount  oi  conft- 
pensation,  to  be  determined  in  a  certain  man- 
ner. It  is  a  subordinate  and  separable  part  of 
the  contract  that  the  compensation  shall  bo 
paid  out  of  the  proceeds,  and  this  last  may  be 
waived  or  modified  by  the  parties  without  a 
cancelation  or  avoidance  of  the  whole  contract. 
We  are  of  opinion  that  the  commonwealth  is 
bound  to  pay  the  amount  of  the  compensation 
agreed  upcn  from  any  appropriation  that  may 
be  made  for  the  purpose.  See  Pub.  Stat.  chap. 
195,  §  4.  It  was  agreed  by  the  attorney  gen- 
eral at  the  argument  that,  if  the  demurrer 
should  be  overruled.  Judgment  should  be  en- 
tered a/rainst  the  commonwealth. 
JudgmetU  accordingly. 


WEST  VIRGINIiL  SUPREME  COURT  OF  APPEALS. 


J.  R  SMITH  et  al, 

V. 

Daniel  CORNELIUS,  Impleaded,  etc.;  Appt' 


( W.  Va.. 


.) 


^1.  The  property  known  aji  the ''Berke- 
ley Spring'*  is  the  property  of  tbe  state  of 
West  Vinrlnia,  the  legal  title  being  in  the  oor- 
poration  known  as  the  **Tru8teee  of  Berkeley 
SpringB**  in  trust  for  tbe  public,  as  provided  by 
cbaper  2QSS,  Acts  1882. 

S.  PoMewion  and  claim  of  ownership 
nndlapnted  by  Virfifinia  and  this  state,  of 
said  property  for  U9  years,  raises  a  piesumption 
of  a  grant  or  dedication  by  Lord  Fairfax,  as  lord 
of  tbe  fee,  for  public  use. 

2*   Jjoog  and  uninterrupted  poMeaeion 

of  land  with  claim  of  ownership  will  Justify  a 
presumption  of  grant. 

<4*   Jjoog  and  uninterrupted  po— carton 
of  land  by  the  8tate»  witb  claim  of  owner- 
sbip  for  public  um,  and  user  by  tbe  public,  wilT 
raise  a  presumption  of  a  dedication  by  tbe  proper 
owner  for  such  public  use. 

i^  Where  a  public  corporation  Tested 
"With  state  property   ft>r  public  use 

makes  a  lease  of  it  which  is  ultra  rires,  a  private 
person  cannot  sustain  a  suit  to  contest  it;  this  can 
be  done  only  by  the  state  or  tbe  corporation. 

^»    Dlrectorsy  as  such*  of  such  corporation, 

cannot  sustain  such  a  suit. 
7*    Nature  of  office  of  directors  discussed. 
S.    Liability  of  directors  for  wrongful  acts 

referred  to. 

-^^  The  lease  iuToWed  in  this  case,  of  its 
property  by  tbe  trustees  of  tbe  Berkeley  Springs, 
la  ultra  efres,  and  void. 

lO*  A  public  corporation  vested  with 
po^rers  by  the  state  to  bo  exercised  for  tbe 
public  cannot  transfer  to  another  tbe  exercise  of 
such  powers,  and  make  a  lease  of  Its  property 
neoeasary  to  enable  it  to  execute  its  functions, 
without  legislailTe  consent. 

*Headnotes  by  Brannon,  J. 

NOTS.— As  to  tbe  nature  of  public  corporations 
owned  by  tbe  state,  see  also  State  v.  Board  of  Be- 
«enu  (Kan.)  20  L.  B.  A.  878,  and  note. 
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1 1.  Persons  dealing  with  a  corporatioa 
must  take  notice  of  what  is  contained  in  tbe 
law  of  its  organization,  and  must  be  presumed  to 
be  informed  of  tbe  restrictioos  annexed  to  the 
grant  of  power  by  the  law  by  which  the  corpo- 
ration is  authorized  to  acu 

18.  A  couTeyance  is  made  to  one  and  Us 
\igoa. 


In  a  suit  to  annul  it,  until  it  appear 
tbat  be  has  transferred  the  property  sucb  as- 
signs need  not  be  made  parties  as  unknown  as- 
signs or  otherwise. 
18*  In  a  suit  to  annul  an  act  of  a  corpora- 
tlon  as  vUra  vires  the  corporation  must  be  a 
party. 

(November  13, 1805.) 

APPEAL  by  defendant  Cornelius  from  a  de- 
cree of  (he  Circuit  Court  for  Morgan 
County  in  favor  of  complainants  in  a  proceed- 
in;?  brought  to  cancel  a  lease  of  the  Berkeley 
Springs  and  to  enjoin  defendants  from  pro- 
ceeding to  act  in  accordance  with  its  provi- 
sions.    Reteraed. 

The  facts  are  stated  in  the  opinion. 

MeMr8.  Flick  ft  Westenhaver  and  Will- 
iam H.  TraTcrSf  for  appellant: 

It  was  error  to  allow  the  amended  bill  to  be 
filed. 

The  case  was,  when  this  bill  was  tendered, 
still  at  rules  for  all  purposes  except  for  the  mo- 
tion to  dissolve. 

Oilmer  v.  Baker,  34  W.  Va.  73. 

If  tbe  application  to  amend  had  been  made 
at  the  rieht  place  and  time  it  should  have  been 
denied,  because  the  original  injunction  bill  was 
under  oath,  the  facts  set  forth  in  the  amended 
bill  were  fully  known  to  the  plaintiffs  when 
they  filed  their  original  bill,  and  they  show  no 
sufficient  reason  for  not  haviog  stated  the 
whole  of  their  equity  in  the  original  bill,  and 
not  having  made  proper  parties  to  it. 

Matthews  v.  Dunbar,  8  W,  Va.  188;  Bodger$ 
V.  Rodgers,  1  Paige,  434;  Whitmarsh  v.  Camp- 
bell, 2  Paige,  67;  N&rrts  v.  Kennedy,  11  Ves. 
Jr.  565;  Carey  v.  Smith,  11  Ga.  589;  Barton, 
Ch.  Pr.  p.  824. 

The  court  below  should  not  hare  perpetu- 
ated tbe  injunction  on  the  hearing  of  the  mo- 
tion to  dissolve  it. 

Ot:awa  v.  Walker,  31  Dl.  605, 74  Am.  Dec. 
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Not., 


128;  2  Dan.  Ch.  Pr..  1882;  1  BartOD,  Ch.  Pr. 
468;  Hifth,  Id].  §  95: 4  Minor.  IdsI.  902;  Code, 
chap.  125,  §  58;  Peckz  v.  Ckamhen,  8  W.  Va. 
210. 

It  was  error  to  dissolve  the  iDjaDCtion  be- 
cause the  corporation  the  "Trustees  of  Berk- 
eley Springs"  was  not  made  a  party,  and  to 
perpetuate  the  injunction  in  the  absence  of  the 
"unknown  asMems"  of  Daniel  Cornelius. 


The  act  of  1882,  chapter  202,  vests  the  con- 
trol and  management  of  the  property  in  con- 
troversy in  the  trustees  of  Berkeley  Springs. 

Whatever,  therefore,  may  be  the  rights  of  a 
minority  of  the  individual  trustees  to  sue  in 
such  cases  as  may  storkholders  in  private  cor- 
porations, the  necessity  for  making  the  trus- 
tees of  Berkeley  Springs  a  party  in  its  corpo- 
rate capacity  is  the  same  as  in  cases  involving 
the  property  of  any  private  corporation. 

Datenport  v.  Dotes,  85  U.  S.  18  Wall.  626, 
21  L.  ed.  988;  1  Morawetz,  Priv.  Corp.  §  267; 
Bobimon  v.  Smith,  8  Paige,  222,  24  Am.  Dec. 
212;  Ilersey  v.  Veaeie,  24  Me.  9.  41  Am.  Dec. 
864;  BretJMT  v.  Boston  Tfieatre  Proprs,  104 
Mass.  878. 

The  bill  in  this  case  makes  the  "unknown 
assigns"  of  Daniel  Cornelius  parties  defendant, 
and  both  the  temporary  and  the  perpetual  in- 
junction runs  against  him  and  his  unknown 
assigns. 

These  unknown  assigns  including  the  one 
who  is  named  in  the  answer,  wefe  not 
brought  before  the  court,  either  by  an  appear- 
ance or  by  an  order  of  publication.  In  their 
absence  it  may  not  have  been  error  to  refuse  to 
dissolve  the  injunction  on  this  ground  alone, 
but  it  certainly  was  error  to  hear  the  case  on 
the  merits  jksd  to  perpetuate  the  Injunction, 
and  this  error  cannot  be  waived  Yj  the  other 
parlies  to  the  suit. 

1  Barton.  Ch,  Pr.  pp.  225,  226;  Morgan  v. 
Platehiey,  88  W.  Va.  155;  DtU  v.  Proetor,  10 
W.  Va.  59;  Donahue  v.  Fackler,  21  W.  Va. 
124. 

The  plaintiffs  have  no  right  to  maintain  this 
suit. 

The  facts  establish,  therefore,  a  complete, 
indefeasible,  and  unconditional  title  to  this 
property  in  West  Virginia  as  the  successor  of 
Vir^nia. 

The  true  nature  of  the  state's  title  is  by  ded- 
ication. 

Cincinnati  v.  Whit£,  81  U.  S.  6  Pet.  481,  8 
L.  ed.  462;  Beattj/  v.  KvrU,  27  U.  8.  2  Pet. 
566,  7  L.  ed.  521;  M* Conned  v.  Lexington,  25 
U.  S.  12  Wheat.  582,  6L.  ed.  735;  Neto  Orleans 
V.  United  States,  85  U.  S.  10  Pet.  662.  9  L  ed. 
573;  Sarpy  v.  Municipality  No.  f ,  9  La.  Ann. 
597,  61  Am.  Dec.  221;  StaUy,Trask,^N\,.  a55. 
27  Am.  Dec.  554,  note;  Price  v.  Plainjield,  40 
N.  J.  L  608. 

As  individuals  the  trustees  are  giyen  no 
powers.  They  cannot  act  severally,  out  must 
act  in  meeting  as  a  corporate  body. 

The  title  as  well  as  the  beneficial  ownership, 
both  at  law  and  in  equity,  are  in  two  persons 
either  in  the  corporate  body,  the  trustees  of 
Berkeley  Springs,  or  in  its  cestui  que  trust,  the 
state  of  West  Virgmia,  neither  of  which  are 
concerned  in  the  prosecution  of  this  suit,  but 
both  of  which  are  abundantly  able  to  care 
for  themselves. 

1  Morawetz,  Priv.  Corp.  §  260, 

80  L.  R.  A« 


Similar  conditions  have  often  arisen  in  the 
administration  of  what  is  known  as  charitable 
trusts. 

To  prevent  a  failure  of  the  trast  or  to  r^ 
dress  a  wrong  done  by  the  trustee,  the  Eio; 
of  England,  as  parens  patruB  the  state  in  Am- 
erica, b^r  its  executive  officers,  may  hrinir  a 
suit  in  either  the  name  of  the  attorney  geoenl 
or  of  the  state  for  the  administration  oftiie 
trust,  wherein  all  proper  relief  can  be  had. 

Atty. Gen.  Y.Heelis,  2  Sim.  & Stu.  76:  Jaekton^ 
V.  Phillips,  14  Allen,  539;  Wesson  v.  Watidmm 
Iron  C;e?.  13  Allen,  101.90  Am.  Dec.  181;  George- 
town V.  Alexandria  Canal  Co,  87  U.  S.  12 Pet. 
91,  9  L.  ed.  1012;  Western  Lunatic  Asglum  v. 
Miller,  29  W.  Va.  326;  Hi^h,  Inj.  §§  747.  753, 
755;  2  Morawetz,  Priv.  Corp.  sS§  1041-1048; 
Doolittle  Y.  Broome  County  aupers.  18  N.  Y. 
155. 

.Directors  are  simply  the  managing  ageots 
of  the  corporation.  Their  office  alone  gives 
them  no  interest  in  the  corporate  propertj; 
and  they  need  not,  unless  a  statute  or  the  char- 
ter or  the  by  laws  so  require,  be  stockbohieA 

1  Morawetz,  Priv.  Corp.  §  506. 

Directors  of  a  corporation  as  such  can  act  <» 
behalf  of  the  corporation  only  as  a  board. 

1  Morawetz,  Priv.  Corp.  §S  581.  582;  Bui- 
trick  v.  Nashua  <£  L,  Railroad,  62  N.  H.  41& 

Like  all  other  agents,  they  most  act  in  tbs 
name  of  their  principal. 

Brewer  v.  Boston  Tfieatre  Praprs.  104  ^bm. 
885. 

The  suit  must  always  at  law,  ordinarilj 
always  in  equity,  be  in  the  name  of  the  corpo- 
ration; if  the  corporation  cannot  act  or  will  not 
act, — that  is,  if  its  managing  agents,  the  direc- 
tors cannot  or  will  not, — m  the  corporate  name, 
then  and  only  then  may  the  stockholders  sue 
in  equity. 

1  Morawetz,  Priv.  Corp.  g§  235-259,  esped- 
ally  §§  288,  240,  241.  also  531,  532;  Pa^ky. 
Petroleum  Co.  25  W.  Va.  108,  111;  Park  v.  Ntw 
York  d  K.  Oil  Co,  26  W.  Va.  486;  Washif^n 
Rank  v.  Lewis,  22  Pick.  24;  Smith  v.  Hurd,  13 
Met.  871,  46  Am.  Dec.  690. 
,,  The  contract  of  January  28,  1895,  was  one 
'proper  to  be  made. 

When  a  deed  is  executed  under  the  official 
seal  of  the  corporation,  as  was  done  here,  this 
creates  a  strong  presumption  that  those  ezecat- 
ing  it  on  behalf  of  the  corporatloa  had  full  sad 
legal  authoritv  so  to  do. 

Devlin.  Deeds,  §  348; Fidelity  Ins.T.AS.D. 
Co,  v.  Shenandoah  VaUey  R.  Co,  82  W.Va.  244. 

The  term  ''to  alienate"  has  a  technical  less! 
meaning,  and  any  transfer  of  real  estate  short 
of  a  conveyance  of  the  title  is  not  an  alieoatioo 
of  the  estate 

1  Am.  &  Eng.  Enc.  Law,  p.  466,  notel; 
Cono^  V.  Mutual  Ins,  Oo.  1  N.  Y.  »0;  1 
Devlin.  Deeds,  §  247. 

Of  the  necessity  for  the  improvements  tbe 
trustees  are  the  sole  judges. 

Perry,  Tr.  §  611;  il  Am.  &  Eng.  Enc.  law, 
pp.  140. 141. 

Trustees  in  cases  of  that  sort  may  make 
building  leases  with  the  popular  covenants  for 
repairs  and  insurance  for  a  term  of  ninety-nine 
years;  in  fact,  such  is  the  usual  term  where 
the  improvements  to  be  made  require  a  large 
outlay  of  money. 

Hill.  Trustees,  463;  Atty.  Oen,  v.  Oim»,  !• 
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Vcs.  Jr.  655,  500;  Atfy.  Oen.  v.  Cross,  8  Merlv. 
4S3«;  AUy.  Gen.  v.  Backhouse,  17  Vea.  Jr.  288. 

If  the  trustees  exercise  their  discretionary 
powers  in  good  faith  and  without  fraud  or 
collusion,  the  court  cannot  be  reviewed  or 
control  their  discretion. 

Perry,  Tr.  §  511;  27  Ana.  &  Eng.  Enc.  Law, 
pp.  140.  141. 

Mr,  D.  B.  Lucas*  for  appellees: 

The  lease  is  in  violation  of  the  cliarter. 

The  lease  grants  to  Cornelius  special  privi- 
leges, as  the  proprietor  of  a  future  hotel,  in 
the  use  and  enjoyment  of  the  puhlic  springs 
and  grounds.  This  is  also  a  violation  of  the 
charter. 

It  is  not  only  the  right,  but  the  duty,  of  the 
minority  of  the  directory  to  restrain  the  ma 
jority  from  violating  the  charter  or  wasting. 
Imperiling,  or  totally  destroying  the  subject 
of  the  trust. 

Thorn pstm,  Liability  of  Officers  of  Corpora- 
tions, p.  4o3. 

It  is  possible  that  the  attorney  geaera1,had  his 
attention  been  called  to  the  matter,  would  have 
had  the  power  to  intervene,  in  the  name  of  the 
atate,  to  prevent  the  destruction  and  alienation 
•of  this  property;  but  he  having  failed  to  take 
proper  steps,  it  became  the  duty  of  the  direct- 
ors to  interpose,  and  they,  as  a  corporation, 
liaving  refused  to  do  so  when  requested  to  do 
ao  by  a  minority,  such  minority  was  in  duty 
bound  to  go  forward  and  save  the  subject- 
matter  of  the  trust  from  utter  destruction. 

Park  V.  Petroleum  Co.  25  W.  Va.  108;  Crum- 
lish  V.  SItenandmh  Valley  R.  Co,  28  W.  Va. 
4128. 

The  violation  of  the  charter  is  of  itself  irrep- 
arable injury  in  the  eye  of  the  law,  and  no 
further  averment  on  that  subject  would  have 
been  necessary. 

2  High.  Inj.  ^  1213. 

If  the  directors  of  a  corporation  are  guilty 
of  a  breach  of  trust,  injurious  to  the  corporate 
property,  or  to  the  rights  of  the  shareholders, 
or  a  portion  of  them,  and  if  the  corporation 
refuses  to  institute  the  proper  proceedings  to 
restrain  or  redress  such  injury,  one  or  more  of 
(he  shareholders  may  do  it  in  their  individual 
names. 

Thompson,  Liability  of  Officers  of  Corpora- 
tions. 858.  885;  Morawetz,  Priv.  Corp.  g§  246. 
note,  889. 892;  Park  v. New  York  A  K,  Oil  Go.  26 
"W.  Va.  486;  Crumlish  v.  Shenandoah  Valley 
R  Co,  28  W.  Va.  628;  Boyee  v.  Montavk  Gas 
Coal  Co,  87  W.  Va.  78;  Sweeny  v.  Wheeling 
Grape  Sugar  d  Sef.  Co,  SO  W.  Va.  448. 

In  such  case  equity  may  grant  relief  at  the 
auit  of  a  single  stockholder. 

2  High,  Inj.  §  1208. 

The  trustees  could  not  delegate  their  trust 

idorawetz,  Priv.  Corp.  §  249. 

Brannoii*  J.,  delivered  the  opinion  of  the 
court: 

J.  Rufus  Sndth,  president  of  the  board  of 
trustees  of  Berkeley  Springs,  and  C.  P.  Jack, 
A.  R.  Unger,  and  H.  0.  Harmison,  trustees  of 
said  board,  filed  a  bill  of  injunction  in  the  cir- 
cuit court  of  Morgan  county  against  Daniel 
Cornelius  and  his  assigns,  unknown  to  the 
plaintiffs,  alleging  that  the  said  board  of  trus- 
tees constituted  a  corporation  with  the  usual 
incidents;  that  they  were  incorporated  by  act 
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of  the  legislature  of  West  Virginia  passed  March 
27,  18»2,  it  being  chapter  202  of  the  Acts  of 
1882;  that  the  plaintitTs  had  applied  to  all  the 
trustees  to  unite  with  them  in  the  bill,  but  only 
those  who  were  plaintiffs  consented  to  do  so; 
that,  before  any  general  meeting  of  the  board, 
incparable  injury  might  be  done  to  the  springs, 
baths,  and  other  public  property  committed  to 
the  care  and  charge  of  said  trustees;  that  cer- 
tain  of  the  trustees  had  assembled  and  under- 
taken  to  organize  themselves  into  a  special 
meeting,  and,  by  a  vote  of  four  out  of  six  trus- 
tees then  present,  made  an  agreement  with 
Daniel  Comelius.or  his  assigns,  to  alien  the  said 
public  property  for  the  term  of  99  years,  and, 
for  the  improvement  thereof  and  the  public  use 
and  managing  and  controlling  it,  Cornelius  and 
his  assigns  were  by  the  agreement  allowed  to 
to  tear  down  and  remove  the  present  bath 
houses,  beautify  the  grounds,  erect  new  bath 
houses  and  an  hotel,  and  manage  and  control 
the  public  property,  charging  certain  rates  for 
certain  baths,  and  certain  other  rates,  to  be  fixed 
by  Cornelius,  for  other  baths,  receiving 
the  returns  from  the  property,  and  paying  the 
trustees  1  per  cent  of  net  profits  from  the 
baths.  The  bill  alleged  that,  for  certaia 
reasons  given,  the  meeting  of  the  trustees  at 
which  the  agreement  was  made  was  irregular 
and  unauthorized  to  make  it,  and  that  it  was 
an  act  in  violation  of  the  charter  of  said  board, 
as  found  in  said  act  of  1882,  and  against  its 
prohibition,  and  that  the  action  of  the  board, 
and  the  lease  deed  which  had  been  executed 
under  it  (thus  leasing  the  public  property  and 
its  control,  and  granting  Cornelius  and  his 
assigns  special  and  peculiar  privileges),  were 
violative  of  the  said  act.  and  of  the  trust 
reposed  in  said  trustees,  and  beyond  the  power 
of  the  trustees,  and  void.  The  bill  prayed  an 
injunction  to  restrain  Cornelius  and  his  assigns 
from  proceeding  under  the  lease,  or  taking 
possession  of  the  property,  and  that  the  lease 
be  declared  void.  An  amended  and  supple- 
mental  bill  was  filed,  alleging  that,  since  the 
preparation  of  the  original  bill,  a  meeting  had 
been  called  of  the  trustees  to  take  into  consid- 
eration the  subject  of  enjoining  Cornelius  from 
going  on  with  the  lease,  but  that  the  meeting 
refused  to  take  any  action  looking  to  an  in- 
junction. This  amended  bill  made  the  corpo- 
ration the  board  of  trustees  of  the  Berkeley 
Springs  a  party  defendant.  Such  proceedings 
were  had  that  a  motion  to  dissolve  the  injunc- 
tion awarded  upon  the  bill  was  overruled,  and 
the  iniunction  was  perpetuated,  and  Cornelius 
brougnt  this  appeal. 

A  question  which  at  once  calls  for  decision 
in  this  case  is.  Have  the  plaintiffs  a  ri^ht  to 
fnaintain  this  bill?  This  renders  it  pertment, 
if  not  indispensable,  to  ascertain  the  ownership 
of  the  grounds  at  the  town  sometimes  called 
'*Bath,*' sometimes  ^'Berkeley  Springs," — the 
county  seat  of  Morgan  county,  known  as  the 
"Public  Grounds,"  containing  those  springs 
whose  waters  have  been  famous  for  their  me- 
dicinal properties  for  150  years,— since  that 
ownership  will  indicate  who  is  to  prevent  the 
illegal  alienation  of  the  property  and  its  diver- 
sion from  its  proper  use.  At  this  date  the  court 
can  have  no  difficulty  in  asserting  that  those 
grounds  are  the  property  of  the  state  of  West 
Virginia.    Were  we  back  in  time  near  the  act 
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of  October,  1776,  we  likely  could  not  assert  the 
public  right  to  this  beautiful  property  with  so 
much  coofldeDce.  By  that  act  ite  Virginia 
legislature  (9  Hen.  Stat  p.  247),  it  would  seem, 
simply  seized  60  acres  of  the  land  of  Thomas, 
Lord  Fairfax,  the  celebrated  proprietor  of  the 
Northern  Neck  of  Virginia,  by  vesting  it  in 
trustees  to  be  laid  off  into  quarter-acre  lots, 
with  convenient  streets,  and  established  them 
as  a  town  by  the  name  of  '*Bath/'  and  author- 
ized the  trustees  to  sell  the  lots  for  building 
purposes,  to  "accommodate  numbers  of  infirm 
persons  who  frequent  those  springs  yearly  for 
the  recovery  of  their  health."  The  act  reciting 
no  consent  on  the  part  of  Lord  Fairfax,  nor 
providinf^  for  obtaining  his  consent,  and  from 
Its  mercifully  reserving  to  him  "one  large  and 
convenient  spring,  suitable  for  a  bath,"  and 
exempting  from  sale  any  lot  whereon  he  may 
have  built  a  house,  would  seem  to  be  an  act  of 
confiscation.  Though  it  gave  him.  in  mercy, 
the  proceeds  of  sale,  yet  it  took  the  fee — the 
land— from  him  forever.  The  act  enacted  that 
all  the  "Warm  Springs,"  as  they  were  then 
called,  except  the  one  reserved  to  Lord  Fairfax, 
should  be  vested  in  the  trustees,  '*in  trust  to 
and  for  the  public  use  and  benefit,  and  for  no 
other  purpose  whatsoever. "  Under  this  clause 
the  trustees  mnrked  out  that  square  or  plot  of 
ground  containing  the  celebrated  spriai^,  and 
reserved  it  for  public  use  for  the  healing  and 
pleasure  of  the  people,  as  we  find  it  in  our  day. 
it  is  a  park  of  beauty,  as  well  as  a  fountain  of 
health  and  pleasure,  used  and  enjoyed  by 
thousands  of  people  every  returning  summer. 
The  public  title  cannot  be  shaken  at  this  late 
day.  Perhaps  it  was  once  questionable.  Was 
that  old  act  of  1776  one  of  forfeiture  or  confis- 
cation, or  did  Lord  Fairfax  consent  to  it? 
We  do  not  know.  If  he  consented,  it  does  not 
appear.  Those  were  troublous  times  when  that 
act  passed.  The  stately  and  noble  old  Lord 
Fairfax,  though  the  patron  and  unflinching 
friend  of  Washington,  so  much  so  that  he  £ 
said  to  have  Heciared  that,  if  the  American 
Revolution  failed,  he  would  save  Washington's 
neck,  was  yet  to  the  core  loyal  to  King  Q^rffe, 
as  well  we  might  expect  him  to  be  when  ne 
bethought  himself  of  the  princely  landed  estate 
vested  in  him  by  descent  from  ancestors  who 
had  received  it  from  royal  grant.  So  loyal  was 
he  to  the  mother  country,  as  Kercheval  says, 
Uiat  when  he  heard  at  Greenwav  Court  of  the 
surrender  of  Gornwallis  at  xorktown,  and 
foresaw  the  loss  of  the  English  cause,  he  called 
a  servant  to  put  him  to  bed,  sayinc,  "It  is  time 
for  me  to  die."  He  died  December  10,  1781. 
Perhaps  it  was  because  of  his  known  disloyalty 
to  the  colonies  that  this  act  of  1776  was  passed. 
Was  it  valid?  We  need  not  inquire.  The 
old  lord,  bent  with  age,  made  no  resistance  to 
it  Neither  did  the  Reverend  Denny  Martin, 
his  nephew  and  devisee,  nor  those  who  subse- 
quently claimed  under  him.  The  common- 
wealth of  Virginia  claimed  it  to  be,  as  it  was 
in  fact  long  held  in  actual  possession  for  public 
use,  its  property.  In  March,  18()7,  we  find  an 
act  of  its  legislature  recognizing  it  as  public 
property,  as  it  declared  tbat  **the  public  prop- 
erty in  the  town  of  Bath,  in  the  county  of 
Morgan,  known  as  tbe  'Public  Square  and 
Berkeley  Springs,"  shall  be  vested  in  and 
governed  by  a  board  of  trustees,   whom  it 
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named,  and  whom  it  constituted  a  corporatioD 
by  the  name  of  the  * 'Trustees  of  the  Berkeley 
Springs,"  and  made  sundry  provisions  of  regu- 
lation.   Thus,  the  state  of  Virginia  owned  it. 
It  passed  to  West  Virginia  by  the  legislative 
grant  of  Virginia  to  the  new  state,  found  in 
chapter  68  of  the  Acts  of  188^-63  of  tbe  1^ 
lature  of  the  reor^nized  government  of  Vir- 
ginia.   West  Virginia  haa  always  claimed  it 
We  find  a  resolution  of  the  legislature  of  18^ 
(page  171)  calling  on  the  trustees  for  a  plan  to 
secure  to  the  state  the  revenue  from  the  prop- 
erty, which,  it  is  said,  is  the  property  of  the 
state;  and  chapter  145,  Acts  1872,  declares: 
*'The  public  grounds  in  the  town  of  Bath,  in 
the  county  of  Morgan,  known  as  the  'Public 
Square,'  and  the  medicinal  sprint  and  im- 
provements thereon,  shall  be   and  oontinne 
under  the  management  and  control  of  a  board 
of  trustees,  in  trust  as  heretofore,  for  the  public 
use  and  benefit."    It  terminates  at  a  fixed  time 
the  powers  of  the  then  trustees,  and  names 
others,  and  declares  them  and  their  suocessors 
a  corporation  by  the  name  of  tbe  "Trostees  of 
the  Berkeley  Springs,"  and  makes  divers  pro- 
visions for  nuina^ment    By  chapter  281,  Acts 
1872-78,  the  legislature  assumes  control  over 
the  property,  authorizing  a  lease  or  mortgage. 
By  chapter  202,  AcU  1882,  the  legislature  again 
declares  tbat  the  property,  in  the  language  of 
the  act  of  1857,  shall  be  held  by  trustees  for 
public  use,  and  appoints  trustees,  and  declares 
them  a  corporation.    Thus,  we  find,  by  tbe  two 
states,  unbroken  possession  for  119  years,  with 
claim  of  titie  and  ownership,  and  no  one  dis- 
puting it.    Of  course,   under  the  statute  of 
limitations,  the  state  acquired  indefeasible  title. 
And  so,  from  this  great  lapse  of  time,  we 
would  conclusively  presume  either  a  ^raDt  or 
a  dedication  from  Lord  Fairfax, — either-  or 
both,  as  might  be  requisite  to  sustain  the  state's 
title.     Wheeling  v.  CampbeU,  12  W.  Va.  88; 
Archer  v.  Saddler,  2  Hen.  &  M.  870:  1  Lomax» 
Dig.   p.  782,   title  Prescription;  Matthewn  v. 
Burton,  17Gratt.  812;  Cincinnati  v.  WhiU,  31 
U.  S.  6  Pet.  481,  488,  8  L.  ed.  452,  456.     See 
note  on  dedication  in  State  v.  TYask,  27  Am. 
Dec.  559,  covering  tbe  whole  subject;  Cole  v. 
j^rowl,  85  Me.  161,  56  Am.  Dec.  696;  Harrufs 
Case,  20  Qratt.  888. 

Question  might  arise  whether  the  act  of  1882 
vested  title  or  only  control  in  the  body  corpo- 
rate; but  as  the  act  of  1857  used  the  word 
"  vest,"  and  clothed  the  corporation  with  title, 
and  the  corporation  has  had  continuous  being 
since,  though  its  members  have  changed,  and 
the  act  of  1882  continues  it  *'  under  the  man- 
agement and  control  of  the  trustees  in  trust  as 
heretofore,  for  public  use,"  I  think  the  dry 
title  is  in  the  corporation;  the  state  being  the 
beneficial  owner,  with  power  to  resume  all 
titie  at  its  will. 

Thus,  the  state  being  owner,  who  but  it  shall, 
who  but  it  can,  through  its  law  officer,  the  at- 
torney general,  or  by  some  action  of  the  legis- 
lature, assail  the  action  of  the  trustees  m  mak- 
ing the  lease  to  Cornelius?  Here  is  a  corpora- 
tion— not  a  private  joint  stock  one.  but  a  public 
one  —  managing  public  property  for  public 
ends,  with  no  private  interests  in  it.  I  here 
borrow  language  from  Qreen's  Brice,  Ultra 
Vires  (page  698),  as  pointedly  expressive  of  the 
law  on  this  point,  and  abundanUy  supported 
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by  authorities  from  all  quarters:  '*  No  person 
may  institute  proceedings  with  respect  to 
-wrongful  acts  which,  if  of  a  private  nature, 
are  not  wrongs  to  himself,  and,  if  of  a  public 
nature,  do  not  specially  affect  himself."  Same 
author  says,  on  page  700,  that  the  attorney 
general  is  the  party  to  move,  and,  until  he 
does  so,  no  other  one  can.  No  refusal  is  here 
shown,  and,  if  it  were,  these  trustees  could  not 
do  so  for  want  of  interest.  This  rule  is  ap- 
plicable though  the  act  be  one  ultra  vires,  says 
same  author  (page  708).  See  Talboti  v.  Ring, 
82  W.  Va.  6;  High.  In  J.  §  747;  1  Beach,  Pub. 
Corp.  §§18,  851,  862;  Springer  y.  Walters,  1H9 
111.  419;  JState  ▼.  Cunnirigham,  81  Wis.  440. 
15  L.  R.  A.  661;  Grant,  Corp.  188;  2  Dill. 
Mun.  C!orp.  p.  1100.  ^  909,  note  1;  Id.  g  910; 
Seager  v.  Kankakee  County,  102  111.  669.  See, 
especially,  Atty,  Oen,  v.  Chicago  dt  N.  W.  R. 
Co,  85  Wis.,  on  page  526.  A  suit  to  enjoin 
the  sale  and  injury  of  a  public  park  by  a  city 
cannot  be  brought  by  an  individual,  but  only 
by  the  attorney  general  or  properly  author- 
ized officer.  Mowry  v.  Providenee,  16  R  I. 
422.  It  surely  cannot  be  that  anybodv  and 
everybody  can  intermeddle  in  the  affairs  of 
the  state.  If  so,  where  would  be  the  end  or 
limit  of  litigation  and  confusion?  In  some 
cases,  where  the  attorney  general  has  refused 
to  act,  courts  have  acted  at  the  relation  of  a 
citizen,  though  not  interested.  State  v.  Gun- . 
ningham,  88  Wis.  90,  17  L.  R.  A.  145,  and  Id.,  | 
81  Wis.  440,  15  L.  R.  A.  561.  It  appears  that 
the  corporation  can  contest  an  ultra  vires  act 
of  its  directoiT.  But,  though  a  private  citi- 
zen may  not  do  so,  it  is  abundantly  settled 
that  where  there  is  a  corporate  excess  of  power, 
-which  tends  to  the  public  injury  or  defeats 
public  policy,  it  may  be  restrained  in  equity 
at  the  suit  of  the  attorney  general.  Stockton 
V.  Central  iZ.  «>.  50  N.  J.  Eq.  52,  17  L.  R. 
A.  97;  Green's  Brice,  Ultra  Vires,  p.  706;  Pom. 
£q.  Jur.  §  1093;  2  Dili  Mun.  Corp.  910: 
Beach,  Inj.  §  1844;  Atty.  Qen.  v.  Chicago  <& 
iV:  W.  R.  Co.  syl.  4,  85  Wis.  425,  particularly 
526.  527;  2  Morawetz,  Priv.  Corp.  §  1048. 

But  the  plaintiffs,  to  sustain  their  right  to 
sue,  say  they  are  not  simply  private  individuals, 
but  president  and  members  of  the  board  of 
trustees.  This  does  not  give  them  capacity  to 
sue.  Directors  are  only  agents  of  the  corpo- 
ration to  conduct  its  business,  and  not  the  cor- 
poration, and,  as  such,  have  not  a  shadow  of 
interest  in  its  property,  and  need  not  be  stock- 
holders, unless  statute  or  by-law  so  requires, 
and  cannot  act  individually,  as  they  have  no 
inherent  power  as  agents,  but  only  collectively 
as  a  t)oard.  Pennsylvania  Lightning  Rod  Go. 
V.  Cass  Twp.  Bd.  of  Edu.  20  W.  Va.  860. 
They  are  but  officers  "  representing  the  inter- 
ests of  that  abstract  legal  entity,  the  corpora- 
tion, and  those  who  own  shares  of  its  stock." 
Addison  v.  Leuiis,  75  Va.  702;  Burr  v.  M'Don- 
ald,  8  Gratt.  215;  4  Thomp.  Corp.  §  4875;  8 
Thomp.  Corp.  §§  8904,  8905;  1  Morawetz, 
Priv.  Corp.  §  581.  **  They  can  act  in  behalf 
of  the  corporation  only  as  a  board.  Their 
power  is  not  joint  and  several,  but  joint." 
Buttrick  v.  Nashua  dk  L.  Railroad,  62  N.  H. 
418.  They  are  not  even  proper  defendants  in 
suits  against  the  corporation.  1  Morawetz, 
Priv.  Corp.  §258.  How,  then,  can  we  sa^ 
that  the  act  of  the  plaintiffs  in  bringing  this 
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suit,  without  any  authority  from  the  board,  is 
even  an  official  act?  The  corporation  could 
sue  to  enjoin  this  lease,  but  tfiis  is  not  a  suit  of 
the  corporation.  Here,  I  think,  the  case  of 
Stewart  v.  Thornton,  76  Va.  215,  very  appo- 
site, holding  that,  as  a  county  school  boanl  la 
a  corporation,  suit  to  recover  a  fund  belonging 
to  it  must  be  brought  in  the  corporate  name, 
and  that  a  suit  by  persons  styling  themselves 
"  directors  of  the  county  school  board,"  could 
not  be  maintained.  Jud^e  Burks  said  the  suit 
was  not  by  the  corporation,  but  by  Thornton 
and  others,  who  were  members  of  the  board, 
and  acted  under  the  erroneous  impression  tbat^ 
because  they  were  such  members,  they  could 
maintain  the  suit  in  their  names.  He  referred 
to  a  similar  erroneous  impression  in  the  case 
of  People  V.  Fulton,  11  N.  Y.  94,  where  cer- 
tain persons  brouglit  suit  in  their  own  names, 
as  trustees  of  a  religious  society,  instead  of  in 
its  corporate  name,  to  recover  possession  of 
property  belonging  to  it.  The  court  said: 
"  Incorporated  religious  societies  are  aggregate 
corporations,  and  whatever  property  iqey  ac- 
quire is  vested  in  interest  in  the  body  corporate; 
and  while  the  officers  have  it  under  their  con- 
trol or  dominion,  whatever  possession  they 
have  is  the  possession  of  the  artificial  person 
whose  agents  they  are.  Though  called 
*  trustees,*^ they  do  not  hold  the  property  in 
trust  for  the  corporation  or  the  religious  soci- 
ety. The  name  is  simply  tlie  title  of  their  of- 
fice, and  their  position  respecting  the  corporate 
property  would  be  the  same  if  ibey  were  de- 
nominated *  directors' or  *  managers.'  Their 
right  to  intermeddle  is  an  authority,  and  not  an 
estate  or  title.  They  have  no  other  possession 
than  the  directors  of  a  bank  have  of  the  bank- 
ing bouse.  This  would  be  so  upon  general 
principles  relating  to  the  legal  nature  of  corpo- 
rations, apart  from  the  particular  language  of 
the  act  concerning  religious  corporations.** 
Other  cases  are  cited  by  Judge  Burks. 

The  plaintiffs  are  not  stockholders.  The 
state  is  the  only  owner  of  the  corporate  prop- 
erty, though  the  technical  legal  title  may  be  in 
the  corporation.  Stockholders  of  joint- stock 
companies  may  sue  because  of  their  interest  as 
such,  to  vindicate  corporate  rights  under  cer- 
tain circumstances  stated  in  Crumlish  v.  Sheri' 
and'ia/i  Valley  R.  Co.  28  W.  Va.  623;  Park  v. 
Ntu)  York  dk  K.  Oil  Go.  26  W.  Vs.  486;  Moore^ 
V.  Schoppert,  22  W.  Va.  282;  Rathbone  v.  Park- 
ersburg  Oas  Co.  81  W.  Va.  79a  But  those 
cases  are  not  material  in  this  case,  as  the  plain- 
tiffs do  not  and  cannot  sue  as  stockholders. 
These  trustees  are  but  directors.  No  matter 
about  their  denomination.  Their  status  is  that 
of  directors.  No  authority  is  cited  to  sustait^ 
such  a  suit  by  directors  but  Thompson  on  Lia- 
bility of  Officers  of  Corporations  (453),  a  work 
not  in  our  library.  An  adverse  brief  statea 
that  it  is  based  only  on  the  English  case  of 
Joint- Stock  Discount  Go.  v.  Brovm,  L.  R.  8Eq. 
881.  I  have  examined  this  case,  and  it  surely 
decides  no  such  proposition.  A  judge  said  the 
director  sought  to  be  charged  with  liability  for 
acts  ultra  vtres  should  have  called  the  stock- 
holders together,  and  laid  the  matter  befora 
them,  and  requested  them  to  sue,  or  to  have 
sued  himself.  This  is  a  mere  incidental  opin- 
ion or  dictum  arguendo,  not  authority.  It  la 
said  this  authority  in  directors  to  sue  must  ez- 
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ist,  else  they  would  be  liable  for  wroogs  of  the 
-directors,  without* means  to  protect  themselves. 
But,  surely,  directors  not  parties  to  a  wrongful 
act  are  not  liable  for  acts  of  others.  Without 
intending  to  state  the  rule  accurately  or  fully, 
in  the  absence  of  close  investigation,  which  I 
•do  not  deem  necessary  in  this  case,  I  apprehend 
that  directors  are  not  liable  for  the  wrongful 
acts  of  other  directors,  unless  they  connive  at 
them,  or  the  loss  is  the  result  of  their  own 
neglect  of  duty,  when  ordinary  care  would 
have  averted  the  loss:  and  thev  are  not  liable 
for  their  own  acts  unless  f raudiulent  or  a  mis- 
appropriation of  funds;  and  they  are  not  liable 
for  error  of  judgment  or  want  of  knowledge. 
Briggs  v.  Spaulding,  141  U.  B.  182,  86  L.  ed. 
^62;  Spenng's  Appeal,  71  Pa.  11, 10  Am.  Rep. 
«84;  8  Thomp.  Corp.  §§  4019,  4100. 

Another  question  verv  important  in  the  case 
Is  whether  the  action  oi  the  board  in  making 
the  lease  to  Cornelius  transcended  its  powers, 
renderinff  that  lease  unlawful  For  myself,  I 
have  had  no  question  since  the  oral  arga. 
ment,  and  now,  since  I  have  carefully  exam- 
ined, I  have  no  question,  but  that  this  lease  is 
an  act  bevond  the  powers  of  the  board,  and 
void;  and  this  whether  we  view  the  subject 
as  under  the  common  law  of  corporations  or 
under  the  act  which  constitutes  the  charter  of 
the  corporation  known  as  the  "Trustees  of  the 
Berkeley  Springs."  View  the  matter  first  un- 
der the  common  law  of  corporations.  A  cor- 
poration is  an  artificial  being,  created  by  the 
fltate,  for  the  attainment  of  certain  defined  pur- 
poses, and  therefore  vested  with  certain  specific 
powers,  and  others  fairly  and  reasonably  to  be 
inferred  or  implied  from  the  express  powers 
aod  the  object  of  the  creation.  Acts  falling 
without  that  boundary  are  unwarranted, — vltra 
tires.  If  the  act  sought  to  be  done  is  foreign 
to  the  nature  and  design  of  the  corporatioo,  it 
is  vltra  tires;  and,  though  the  act  be  calcu- 
lated to  attain  the  purpose,  yet  it  may  be  uUra 
tires  because  of  the  undue  means  of  accom- 
plishing it.  "  Corporations  created  by  statute 
must  depend,  both  for  their  powers  and  the 
mode  of  exercising  them,  upon  the  true  con- 
fltruction  of  the  act  creating  them."  " The  stat- 
ute, quoad  the  corporation,  is  an  enabling  act, 
not  only  in  regard  to  the  powers  conferred,  but 
also  as  to  the  mode  prescribed  for  exercising 
those  powers;  and,  unless  the  mode  so  pre- 
flcribed  is  observed  by  the  corporate  body,  its 
act  will  not  bind  the  corporation.''  Pennsylva- 
nia Lightning  Bod  Oo.  v.  Cass  Tvop.  Bd,  of 
Edu.  20  W.  Va.  860.  Here  we  find  a  public 
corporation,  vested  with  valuable  land,  prop- 
erty of  the  state,  to  answer  an  object  deemed  to 
be  of  public  utility  by  the  state  .and  charged.by 
the  plainest  construction,  with  the  duty  of  re- 
tainmg  in  itself  absolute  possession  of  it,  and 
commanded  in  words  to  manage  and  control 
it  for  public  use  and  benefit,  and  receive  the 
revenues  arising  therefrom,  vested  witii  these 
powers  not  beyond  recall,  but  subject  to  recall 
•or  modification  at  the  will  of  the  legislature; 
the  body  composed  of  particular  persons 
named  by  the  legislature,  because,  as  we  must 
presume,  of  particular  confidence  in  their  per- 
sonal management  of  the  property  and  their 
fitness.  We  find  the  board  of  this  corporation 
making  a  lease  of  the  property  to  one  individ- 
ual, not  able  financially  to  perform  his  agree- 
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ment,  for  a  term  of  ninety-nine  years. — a  term 
longer  than  the  life  of  nearly  every  human  be- 
ing then  living,— giving  him  exclusive  posses- 
sion with  power  to  utterly  change  the  grounds, 
tear  down  the  bath  houses,  receive  all  revenues, 
fix  his  own  charges  on  certain  baths;  in  short, 
to  hold ,  occupy,  manage,  and  control,  accord- 
ing to  his  will,  the  property, in  place  of  the  thir- 
teen chosen  agents  of  the  state.  If  we  say  that 
any  franchise  existed  in  the  corporation,  and 
can  say  that  it  retained  it  notwithstanding  this 
lease,  yet  it  was  a  mere  lifeless,  hollow  shell, 
as,  by  the  lease,  the  board  deprived  itself  for 
a  century  of  the  property  and  means  of  car- 
rying out  the  char^  committed  to  the  corpo- 
ratioo, and  transferred  the  right  to  do  just 
what  it  was  charged  with  doing,  which  is  the 
substance  and  soul  of  the  franchise.  If  this 
lease  be  valid,  what  becomes  of  the  riirbt  of 
the  state  to  sell  the  property  or  change  its  pol- 
icy or  mode  of  managing  it  for  the  public 
use?  Even  a  private  corporation,  unless  au- 
thorized by  charter  to  do  so,  cannot  lease  or 
dispose  of  its  franchise  or  its  property  needful 
in  the  performance  of  its  obligations  to  the  state, 
without  legislative  consent;  and  I  should  think 
that,  for  a  stronger  reason,  a  public  corpora- 
tion cannot.  Stockton  v.  Central  R.  Oo,  50  "S, 
J.  Eq.  62,  17  L.  R.  A.  97;  Pennsylvania  R.  Co. 
v.  St.  Louis,  A,  dkT.KIl  Co,  118  U.  8.  290, 
80  L.  ed.  83;  Thomas  v.  West  Jersey  B,  Co.  101 
U.  S.  71,  25  L.  ed.  950:  Central  Transp.  Co.  v. 
Pullman's  Palaee  Car  Co,  189  U.  S.  24,  35  L. 
ed.  55.  It  cannot  sell  out  its  business  and  as- 
sets. 8  Thomp.  Corp.  §  3988;  2  Moraweiz, 
Priv.  Corp.  §§  512,  618;  1  Beach,  Priv.  Corp. 
§§  881-868.  The  supervisors  of  Norfolk 
county  and  the  council  of  the  city  of  Nor- 
folk leased  a  ferry  for  thirteen  years,  but  it 
was  held  void.  It  was  held  that  the  right  of 
disposal  is  not  incident  to  the  ownership  of 
property  held  as  a  public  trust.  Roper  ▼.  Mc- 
WTUfrter,  77  Va.  214.  We  cfannot  infer  any 
such  power  as  inherent  in  this  corporation. 
As  well  might  the  directors  of  the  hospitals  for 
the  insane  or  of  the  penitentiary  assume  to 
turn  over  to  others  the  institutions  and  powers 
committed  to  them,  so  far  as  the  power  to  do 
so  is  concerned.  To  allow  such  a  total  aliena- 
tion of  functions  and  property  indispensable  to 
execute  them  would  be  to  enable  a  body  of 
public  agents  chosen  for  fitness  to  avoid  the 
doing  of  their  duty,  and  delegate  their  powers, 
— create  a  deputy.  In  this  instance,  one  man, 
not  chosen  by  the  state,  becom^  the  deputy  of 
thirteen,  charged  with  all  their  capacities  in 
matters  requiring  discretion  and  judgment, 
and  to  their  exclusion.  A  public  corporation 
cannot  thus  delegate  powers  committed  to  it 
Could  any  other  state  institution  do  so?  I 
Beach,  Priv.  Corp.  §  686;  1  Morawetz,  Priv. 
Corp.  ^  686.  Apart  from  the  question  of  the 
lease  of  the  propertv,  they  cannot  delegate  the 
exercise  of  their  judgnient,  discretion,  and 
official  functions.  But  this  contract  effectually 
does  so,  by  giving  Cornelius  sole  management, 
yielding  only  1  per  cent  of  net  profits  as  a 
rental. 

Another  reason  against  the  validity  of  this 
lease  is  that  it  Is  flatly  in  the  teeth  of  a  prohi- 
bition in  the  act  giving  life  to  this  corporation, 
and  direction  to  its  trustees.  That  act,  after 
creating  the  corporation,  and  Teating  it  with 
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its  property  and  powers.  Inserts  aproyiso— I 
-eay  a  proviso — *Hhat  tbe  said  trustees  shall 
have  no  power  to  noortgage  or  otherwise  alien 
tbe  public  property  aforesaid,  nor  shall  they 
:^rant  to  the  proprietor  of  aoy  hotel,  or  any 
person,  any  special  or  exclusive  privileges  in 
the  use  or  enjoyment  of  said  springs  or  public 
grounds."  The  word  "alien"  is  used.  My 
-search  in  Abbott's,  Anderson's,  Bouvier's,  and 
Black's  Law  Dictionaries  does  not  tell  me  that 
tbe  word  means  anything  in  law  but  to  trans- 
fer property,  thus  covering  a  lease  as  well  as 
•conveyance  in  fee.  The  transfer  of  an  estate 
for  years  as  much  falls  under  the  broad  word 
*  *alien"  as  a  transfer  of  the  fee.  The  lease  con- 
veys the  very  title  not  in  fee,  but  the  whole 
^itle.  for  its  term.  It  is  absolute  for  that 
term,  not  a  mere  deed  of  trust,  witb  power  to 
'end  it  by  redemption.  A  particular  estate  is 
•carved  out  of  the  fee,  and  title  lo  it  conveyed. 
Surely,  a  conveyance  of  the  absolute  posses- 
sion tor  ninety-nine  years  is  an  alienation.  It 
is  certainly  so  within  the  sense  of  this  proviso; 
for  it  cannot  be  thought  that  tbe  legislature  in- 
tended to  forbid  only  the  transfer  of  the  fee, 
■and  yet  allow  an  absolute  lease,  carrying  the 
possession  and  use  for  so  long  a  period  as 
ninety-nine  years.  The  word  "otherwise" 
bere  has  force.  The  language  is  ''mortgage  or 
otherwise  alien,"  meaning  in  any  wise  alien. 
The  act  of  1857  contained  this  same  prohibi- 
tion. The  act  of  1878  gave  authority  to  lease, 
notwithstanding  any  prior  law;  but  the  act  of 
1882  returned  to  tbe  policy  of  the  act  of  1857, 
l>y  reinserting  the  same  prohibition  as  that 
found  in  the  act  of  1857,  repealing  all  acts  in 
conflict,  thus  affording  a  reason  to  say  that  by 
tbe  late  act  it  was  meant  to  repeal  the  act  of 
1878.  And  this  lease,  besides  giving  Cornelius 
sole  control,  confers  on  him  special  and  ex- 
clusive hotel  privileges,  contrary  to  tbe  mean- 
ing of  the  act  of  1882. 

Thus,  I  am  clear  in  the  opinion  that  the 
trustees  bad  no  color  of  authority  to  make  this 
lease.  Whether  it  was  advisable  or  not  we 
have  no  right  to  say.  No  power  could  au- 
thorize it  but  the  legislature.  Of  this  want  of 
power  in  the  trustees,  Cornelius  and  all  others 
must  take  notice,  for  no  one  can  plead  ignor- 
ance of  law;  and  "persons  dealing  with  cor- 
porations must  take  notice  of  what  is  contained 
in  the  law  of  tbeir  organization,  and  they  must 
be  presumed  to  be  informed  as  to  the  restric- 
tions annexed  to  the  grant  of  power  by  the  law 
l>y  which  the  corporation  is  authorized  to  act." 
A-^iUiman  v.  PYedericksburg,  0.  db  C.  R.  Co,  27 
Orutt.  119;  Haden  v.  Farmen^  db  M.  Fire  Asso, 
HO  Ya.  688;  Life  Am,  of  America  y.  Bundle, 
108  U.  S.  22-a,  26  L.  ed.  337. 

Objection  is  made  that  the  case  was  not  ma- 
tured OS  to  the  unknown  assigns  of  Cornelius. 
TThe  bill  makes  the  unknown  assigns  parties, 
4>ut  does  not  aver  any  alienation  by  Cornelius. 
His  answer  does  not  aver  any,  or  give  any 
names  of  alienees,  but,  to  the  reverse,  states 
«  mere  hope  to  effect  one.  I  do  not  think  that 
if  a  bill  states  and  exhibits  a  deed  from  A.  to 
B.  and  his  assigns,  no  assigns  appearing,  it 
renders  it  necessary  to  make  them  parties. 
The  title  is  yet  in  Cornelius,  for  aught  tnat  ap- 
pears. Multitudes  of  old  deeds  convey  to  a 
person  and  his  assigns.    In  a  bill  to  set  such  a 


deed  aside,  must  assigns  be  made  parties,  it  not 
appearing  there  are  any?    I  should  think  not. 

It  is  assigned  for  error  that  the  court  allowed 
an  amended  bill  to  be  filed,  first,  because  the 
original  was  yet  at  rules,  and  there  had  been  no 
proceeding  but  a  motion  to  dissolve  made  in 
term,  at  which  time  the  amended  bill  was  ten- 
dered, and  the  amended  bill  was  allowed  at  a 
subsequent  term,  while  the  original  was  still  at 
rules.  We  should  construe  the  statute  for 
amendment  liberallv.  If  there  was  reason  for 
tbe  amendment,  I  think  it  could  be  tendered 
in  term,  and  allowed  in  term,  though  tbe  case 
on  the  original  be  at  rules.  Was  there  need  of 
the  amendment?  Surely,  there  was,  as  the 
corporation  was  not  a  party,  and  it  was  a  nec- 
essary party.  Like  a  natural  person,  if  its 
rights  are  involved,  it  ought  to  be  before  the 
court;  and,  if  tbe  parties  do  not  bring  it  in, 
the  court  ought  to  require  it;  and  the  party  but 
did  by  this  amendment  what  the  court  would 
reauire.  Code,  chap.  125,  g  58.  It  was  an 
indispensable  pitrty.  Where  the  question  is 
one  of  the  validity  of  its  acts,  whether  it  is  vl- 
tra  vireSf  affecting  the  corporation  itself,  it  is 
especially  necessary  that  it  be  a  party.  Green's 
Brice,  Ultra  Vires,  p.  653;  Hurst  v.  Ooe,  80 
W.Va.  158. 

Secondly,  it  is  objected  that  all  the  matter 
of  this  second  bill  was  known  to  the  plaintiffs 
before  it  was  filed,  and  therefore  leave  to  file 
it  ought  not  to  have  been  given.  I  do  not  un- 
derstand our  liberal  practice  as  debarring  an 
amended  bill  simply  because  the  party,  when 
he  filed  the  original,  knew  a  fact  which,  by  in- 
advertence, he  omitted  or  did  not  deem  it  per- 
tinent. That  would  be  a  harsh  rule,  exacting 
perfect  recollection  and  judgment  at  the  first 
step.  It  is  within  the  discretion  of  the  court. 
If  unreasonable  delay  in  asking  to  file  it  exists, 
and  there  is  no  excuse,  doubtless  leave  might 
be  refused. 

But  bere  there  was  no  unreasonable  delay  in 
tendering  it.  This  bill  charged  that  the  board 
had  sanctioned  the  lease,  by  subsequent  action, 
and  it  made  the  corporation  for  tbe  first  time  a 
party.  It  was  proper  to  charge  this  ratifica- 
tion, and  absolutely  indispensable  to  bring  the 
corporation  before  the  court,  and  this  alone 
justified  the  amended  bill. 

It  is  objected  that  the  defendant  entered  a 
motion  to  dissolve,  and  that,  instead  of  pass- 
ing on  it  alone,  leaving  the  injunction  standing, 
the  court  went  on  to  perpetuate  it,  while  the 
original  bill  was  at  rule,  and  the  case  not  on 
the  bearing  docket  The  case  was  in  the  court, 
thougli  at  rules.  Cornelius  filed  his  answer  to 
the  original  bill  on  May  14,  and  on  May  17  the 
motions  to  dissolve  and  to  file  amended  bill 
were  argued;  and  on  June  26  leave  to  file 
amended  bill  was  allowed,  and  the  defendants 
appeared,  waived  further  service  of  process, 
and  adopted,  as  their  joint  and  several  answers 
to  both  bills,  the  answer  already  filed  bv  Cor- 
nelius; and  tbe  case  was  beard  on  the  bills,  said 
answer,  replications,  depositions,  and  exhibits, 
and  argument  of  counsel.  No  continuance 
asked.  No  objection  to  hearing,  though  that 
bearing,  as  Just  show  n ,  was  on  tbe  merits.  No 
denial  of  the  matter  of  the  amended  bill  was 
made.  No  one  wanted  to  take  further  steps  in 
the  case.  Under  these  facts,  as  the  bill  waspurely 
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an  injunction,  we  cannot  say  it  was  error  to  per- 
petuate the  injunction,  instead  of  merely  over- 
ruling the  motion  to  dissolve.  I  do  not  see 
how  any  prejudice  resulted  to  Cornelius,  as  all 
the  facts  were  in.  He  made  no  show  of  pre- 
■enting  any,  or  altering  the  phase  of  the  case. 
There  was  a  demurrer  to  the  hill.  It  ought 
to  have  heen  sustained,  and  the  bill  dismissed, 
for  want  of  capacity  and  interest  in  the  plain- 
tiffs to  maintain  it;  and,  as  the  only  plaintiffs 


had  no  interest,  the  bill  was  not  amendable  by 
the  substitution  or  introduction  of  the  state  or 
corporation  as  plaintiffs.  There  was  no  com- 
munity of  interests  between  them  to  be  brousbt 
in.  Opinion  in  Stetoart  y.  Thornton,  75  Ya. 
221. 

We  suitain  thedemvrrer  and  ditmiM  thebilL 
It  Is  needless  to  say  that  this  is  without  preju- 
dice to  a  suit  by  the  state  or  the  corporation. 


FLORIDA  SUPREME  COURT. 


WIGGINS  &  JOHNSON,  Appts,. 

V. 

Robert  WILLIAMS. 


(. 


.Sla. 


.) 


*1.  Where  several  interlocntory  orders 
ajre  made  in  a  case,  and  only  certain  onesspeol- 
fled  are  appealed  from,  tbe  appellate  court  will 
be  confined  to  the  orders  mentioned  In  the  appeaL 

8.  Constittitional  provisioiui  similar  to 
that  contained  in  the  8d  section  of  the  BiU  of 
Bivbts  of  our  Constitution  were  desiflrned  to  pre- 
serve and  guarantee  the  rlffht  of  trial  by  Jury  in 
proceedings  according  to  the  course  of  tbe  com- 
mon  law  as  known  and  practised  at  the  time  of 
the  adoption  of  tbe  Constitution. 

8«  The  c^uaranty  of  the  r%ht  of  trial 
.  by  Jury  was  intended  to  provide  for  the  future 
as  well  as  tbe  past,  and  to  secure  tbe  right  of  such 
trial  in  all  oases,  whether  then  or  thereafter  aris- 
ing, which  would  properly  fall  within  those 
classes  of  rights  to  which  by  the  course  of  the 
common  law  the  trial  by  jury  was  secured. 

4.  The  lef^atore  may  oreate  new 
\  rightM  unknown  to  the  common-law  procedure 
I  of  trial  by  jury,  and  may  organize  new  tribunals 
without  common-law  powers  to  adjudicate  such 
rights  without  a  jury,  but  a  mere  change  in  the 
form  of  an  action  will  not  authorize  the  submis- 
sion of  common-law  rights  in  the  trial  of  which 
according  to  the  course  of  the  common  law  a  jury 
was  employed,  to  a  court  in  which  no  provision 
is  made  to  secure  a  jury  triaL 

6.  Courtfl  of  chancery  are  not  strictly 
courts  accordinf^  to  the  course  of  the 
common  la^Ty  and  the  constitutional  guaranty 
of  trial  by  jury  has  no  reference  to  such  courts 
in  their  recognized  sphere  of  equity  jurisdiction, 
nor  does  such  guaranty  extend  to  all  cases  at 
law,  as  there  are  proceedings  in  many  inferior 
courts,  and  many  summary  proceedings  in  nisi 
prius  courts,  in  which  a  jury  was  never  employed. 

6.  Prior  to  the  enactment  of  chapter 
388  4  •  act  of  1889f  the  court  of  chancery  in 
this  state  bad  no  jurisdiction  to  enjoin  a  mere 
trespass  upon  land  and  boxing  and  scraping 
the  trees  thereon  for  the  purpose  of  making  tur- 
pentine, or  the  removal  of  turpentine  therefrom, 
where  no  other  element  of  Irreparable  Injury,  or 
recognized  ground  of  equity  jurisdiction,  was 
alleged. 

*  Headnotes  by  Mabbt,  Ch.  J. 

>  ■  ■  II 

NoTB.— For  injunction  agaUist  trespass  to  cut 
timber,  see  noU  to  Carney  v.  Had  ley  (FlaJ  2S  L.  R. 
A.  283. 
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7.   Prior  to  the  adoption  of 
Constitution    in    1889»  secnrin^^  and 
continuing^  the  rig^ht  of  trial  by  Jury,. 

the  court  of  chancery  in  this  state  did  not  exer- 
cise jurisdiction  to  enjoin  tbe  merecutttng  and  re> 
mo  val  of  the  ordinary  growth  on  timbered  lands; 
but  in  order  to  give  the  court  Jurisdiction  in  8u<^ 
cases  it  had  to  be  further  shown  that  the  injury 
was  irreparable  in  the  sense  that  full  and  adequate- 
relief  could  not  be  obtained  at  law,  or  that  the- 
trespass  went  to  the  destruction  of  the  property 
in  the  character  in  which  It  bad  been  enjoyed,  or 
that  it  was  necessary  to  prevent  a  multipUoitj  of 
suits. 


8.  In  a  suit  to  enjoin  a 
land  the  complainant  must  have  titler 

and,  as  a  general  rule,  be  in  possession,  in  order 
to  successfully  Invoke  the  aid  of  the  court  by  in> 
junction;  and  if  his  title  is  brought  in  question 
under  facts  showing  a  substantial  dispute  in  zef* 
erence  thereto,  the  court  ordinarily  will  noten  Join,, 
or  if  an  injunction  has  been  already  granted  will 
not  make  it  perpetual  until  there  is  a  settlement 
of  the  title  at  law,  unless  in  cases  of  serious  an<9 
irreparable  injury  the  aid  of  the  court  is  invoked 
to  preserve  the  property  pending  a  legal  suit  al- 
ready instituted  to  test  the  legal  right. 

9.  The  8d  section  of  the  act  of  1889 
(chapter  8884)  extends  the  powers  of 
the  court  of  chancery  in  the  cases  therein 
provided  for  beyond  the  limits  of  its  jurisdiction 
as  exercised  when  tbe  right  of  trial  by  Jury  was* 
first  secured  in  this  state  by  constitutional  pro- 
vision, in  this,  that  claimants  of  timbered  lands- 
are  given  tbe  right  to  have  an  injunction  against 
the  trespasses  mentioned,  without  reference  to 
the  character  of  the  injury  as  being  irreparable, 
or  the  adequacy  of  the  legal  remedy  for  the- 
wrong,  or  actual  possession  of  tbe  olaimanU 

10.  When  a  court  of  chancery  in  the- 
ezercise  of  its  ^reneral  or  concurrent 
Jurisdiction  assumes  the  ri^^ht  to  dispose 
of  a  case  for  one  purpose.  It  wlU  proceed  to  tbe 
settlement  of  tbe  entire  case,  even  to  the  adjust- 
ment of  legal  rights  connected  therewith,  which 
otherwise  would  be  beyond  its  powers. 


1  !•  While  in  all  eases  in  which  a  court 
of  equity*  prior  to  the  adoption  of  "the 
Constitution,  assumed  Jurisdiction  for 

one  purpose  and  proceeded  to  a  complete  adjust- 
ment of  the  entire  case,  even  to  the  settlement  of 
strictly  legal  rights,  the  right  of  trial  by  jury  a» 
to  the  legal  question  cannot  be  invoked,  still  it  is 
not  in  the  power  of  tbe  legislature  to  confer  upon 
the  court  of  equity  jurisdiction  to  grant  injunc- 
tions in  matters  with  respect  to  which  Its  Juris- 
diction did  not  extend^bef  ore  the  adoption  of  thu^ 
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ConstltutloD,  and  draw  to  it  a  lesal  cause  of  ac- 
tion coffnlzabteezcluaively  at  law  and  triable  by 
Jury,  and  have  both  disposed  of  by  the  court 
wlUiout  a  jury. 

18.  To  the  extent  of  eonfyrring  Jvrie- 
dietion  on  the  court  of  chancery  to  en- 
Join  the  treepnwee  mentioned  in  the  8d 

sectlOD  of  the  act  of  1S89,  supra,  by  a  mere  tres- 
passer without  color  of  rijrht  or  authority,  the 
act  can  operate;  but  to  the  extent  of  awardlnsr 
an  account  for  damages  for  a  mere  trespass  oofir- 
nizable  at  law,  and  in  respect  to  which  the  court 
of  equity  had  no  jurisdiction  independent  of  the 
statute,  it  Imimirs  tbe  rlirht  of  trial  by  jury  ac- 
cording to  the  course  of  the  common  law  and  se- 
cured by  the  Ck>nstltutlon. 

(January  4, 1898L) 

APPEAL  by  defendants  from  orders  of  the 
Circuit  Court  for  Suwannee  County  en- 
loining  them  from  taking  turpentine  from 
lands  alleged  to  belong  to  plaintiffs  aod  direct- 
ing them  to  pay  damages  for  injuries  already 
committed  by  them.  Firit  order  affirmed^  $60- 
^ndretened. 

Statement  by  Mabrv*,  Ch.  J.: 

A  bill  in  chancery  filed  in  this  case  by  ai> 
pellee  against  appellants  alleges,  in  substance, 
that  the  complainant  and  one  Robert  T.  Hall, 
prior  to  the  dOth  day  of  September,  1890,  were 
engaged  in  the  business  of  producing  and  manu- 
facturing naval  stores,  resin,  and  sprits  of  tur- 
pentine in  Suwannee  County,  and  became  in- 
debted to  their  commission  merchants,  Ellis, 
Yoang,  A  Co. .  in  a  sum  of  money  which  they 
could  not  at  the  time  pay,  and,  m  order  to  nay 
mnd  fully  settle  said  indebtedness,  convevea  to 
said  Elfls,  Young,  &  Co.  the  interest  of  com- 
plainant and  Han  in  certain  lands  that  were 
Doxed  for  turpentine  purposes.  The  interest 
conveyed,  it  is  alleged,  was  the  yield  of  tnr- 
|)entine  from  the  boxed  trees  on  the  lands, 
situated  in  said  county  and  described  in  the 
bill,  and  containing  about  100,000  boxes.  It 
is  averred  that  Hallwas  settled  with  and  went 
out  of  the  business,  and  that  the  settlement  with 
Ellis,  Toung,  &  Co.  left  tbe  other  turpentine 
lands  and  business  of  complainant  unencum- 
bered on  account  of  any  indebtedness  to  Ellis, 
Young,  ft  Co.,  or  other  parties  in  Savannah, 
with  whom  complainant  and  Hall  had  traded; 
that  after  the  settlement  with  Ellis,  Young,  ft 
Co.,  which  was  on  the  20th  of  September, 
1890,  complainant  had,  among  lands  boxed  for 
turpentine,  certain  lands,  the  trees  on  which 
had  lately  been  boxed— called  virgin  dips- 
containing  about  four  and  one-hali  crops,  of 
10.000  boxes  to  the  crop;  the  lands  containing 
the  four  and  one-half  crops  being  described  in 
tbe  bill.  It  is  further  alleged  that  complainant 
was  the  lessee  of  the  turpentine  timber  and  sole 
owner  of  the  property  described;  that  Ellis, 
Young,  ft  Co.  sold  and  conveyed  their  said  in- 
terest acquired  from  complainant  and  Hall  to 
the  defendants  about  tbe  20th  of  September, 
1890,  and  a  few  days  thereafter  thev  entered 
upon,  took  possession  of,  and  worked  the  four 
and  one  half  crops  belonging  to  complainant, 
and  had  gathered  the  turpentine  from  the 
boxed  trees  thereon,  carried  it  off  the  land,  and 
appropriated  it  to  their  own  use,  and  that  they 
bad  continued  to  do  so  to  the  commencement 
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of  the  suit;  also  that  they  bad  been  distilling 
the  turpentine  into  resin  and  spirits  with  other 
turpentine  from  their  own  trees,  and  claim  the 
whole  as  their  own,  and  that  tbey  did  so  after 
being  forbidden  by  complainant,  and  after 
they  knew  that  tbev  were  not  the  boxed  trees 
purchased  from  Ellis,  Youn^,  ft  Co.;  that  de- 
fendants may  claim  that  their  purchase  from 
Ellis,  Young,  ft  Co.  contains  the  land  in  sec- 
tion 82,  which  is  true,  bat  the  same  is  town- 
ship 8.  R  11  S.  and  E.,  and  not  in  section  82, 
township  2,  It  11  S.  and  E.,  which  contains 
the  new  boxes  of  complainant.  The  bill  al- 
leges the  yield  of  the  four  and  one- half  crops 
and  states  the  value  of  tbe  spirits  and  resin  at 
$900  each  dripping,  and  that  tbe  drippings 
should  have  commenced  on  the  20tb  of  Sep- 
tembner,  1890,  the  boxes  being  then  fall  and 
continued  monthly  thereafter.  It  is  further 
claimed  'that  defendants  should  account  to 
complainant  for  the  turpentine  so  wrongfully 
taken  from  his  crops,  and  that  they  should  tie 
enjoined  from  interfering  with  his  turpentine 
lands.  It  is  also  stated  on  the  belief  of  com- 
plainant that  defendants  had  no  property  in 
the  county  except  what  the^  procured  from 
Ellis,  Young,  ft  Co.  and  their  stock,  fixtures, 
and  what  spirits  and  resin  they  had  on  hand 
gathered  from  their  own  and  complainant's 
said  crops.  The  prayer  ef  the  bill  is  for  an 
injunction,  an  account,  and  for  process.  A 
demurrer  to  the  bill  was  overruled. 

The  answer  filed  by  defendants  admits  that 
complainant  and  Hall  were  eneaged  In  the  busi- 
ness stated:  that  they  became  rnoebted  to  Ellis, 
Young,  ft  Co.,  and,  in  order  to  seftle  with 
them,  conveyed  the  property  as  alleged  in  the 
bill,  upon  which  there  were  about  100,000  tur- 
pentine boxes.  It  is  alleged  that  the  property 
allei^ed  to  have  been  conveyed  to  Ellis,  Young, 
ft  Co.  was  not  the  only  property  sold  and  con- 
veyed to  them,  but  complainant  and  Hall  failed 
in  business  and  conveyed  their  entire  turpen- 
tine interest  as  copartners,  consisting  of  tur- 
pentine still,  wagons,  mules,  and  all  utensils 
and  equipments  belonging  to  said  turpentine 
business,  to  Ellis,  Young,  ft  Co.,  the  purpose 
and  intent  of  complainant  and  Hall  being  to 
surrender,  without  reservation,  their  entire  co- 
partnership interest  in  said  business  to  Ellis,. 
Young,  ft  Co.;  that  complainant  and  Hall,  hav- 
ing become  greatly  indebted  and  insolvent^ 
and  being  desirous  of  settling  their  indebted- 
ness, transferred  to  Ellis,  Young,  ft  Co.  their 
entire  turpentine  interest,  and  by  said  transfer 
made  a  full  settlement  of  their  copartnership 
indebtedness  to  Ellis,  Young,  ft  Co.  Further, 
that  it  was  not  true  that  complainant  was  the 
owner  of  the  property  which  he  claims  in  his 
bill;  that  the  land  was  held  by  lease  by  the 
firm  composed  of  complainant  and  Hall,  and 
the  trees  thereon  bad  been  boxed  for  turpen- 
tine purposes,  and  worked  by  them  in  their 
turpentine  business,  together  with  all  the  bal- 
ance of  thHr  turpentine  farm  which  they  con- 
veyed to  Ellis,  Young,  ft  Co.  in  settlement  of 
said  indebtedness  to  them,  and  that  it  was  the 
purpose  and  intent  of  complainant  and  Hall  to 
convey  their  entire  interest  in  the  land  to  which 
complainant  lays  claim,  and  that  said  land  was 
left  out  of  the  deed  to  Ellis,  Young,  ft  Co. 
through  inadvertence  on  the  part  of  complain- 
ant; that  complainant  furnished  the  descrip- 


756 


Florida  SuPREiaB  Coubt. 


Jav., 


tlon  of  the  property  coDtained  In  the  deed  to 
Ellis,  Young,  &  Co.,  and  his  purpose  and  in- 
tent were  to  give  a  full  and  complete  descrip- 
tion of  all  property  owned  by  him  and  Hidl  as 
partners,  whether  held  in  fee,  or  bv  lease  for 
years,  and  that  when  such   descnption  was 

flven,  complainant  represented  that  it  em- 
raced  the  entire  copartnership  property  of 
himself  and  Hall.  It  is  then  alleged  that 
defendants  purchased  the  same  property  from 
Bills,  Young,  &  Co.,  belie  vine  at  the  time, 
from  representations  of  complainant,  that  they 
were  purchasing  the  entire  turpentine  farm 
which  had  been  owned  and  worked  by  com- 
plainant and  Hall;  and  defendants  allege  that 
complainant  himself  believed  at  the  time  that 
the  land  which  he  now  claims  was  described  in 
the  deed  to  Ellis,  Young,  &  Co.;  that  discov- 
ering, sometime  afterwards,  the  omission  of 
the  land  from  the  description  in  the  said  deed, 
he  set  up  a  pretense  that  be  had  not  conveyed 
it,  and  still  bad  title  to  the  same;  that  said  pre- 
tense and  claim  on  the  part  of  complainant 
were  a  fraud  upoq  the  rights  of  defendants,  as 
they  were  led  to  believe  by  complainant  and 
Hall  that  said  land  was  conveyed  to  Ellis, 
Young,  &  Co.,  and  that  they  (defendants)  had 
acquired  by  their  said  purchase  the  entire  tur- 
pentine farm  aforesaid.  Also,  that  the  purchase 
from  Ellis,  Young,  &  Co.  bv  defendants  com- 
prised the  same  property  sold  to  them  by  com- 
plainant and  Hall,  but  the  deed  to  defendants 
was  not  executed  until  a  considerable  length 
of  time  after  they  had  taken  possession  of  the 
land  an4  worked  the  said  turpentine  farm. 
The  allegations  of  the  bill  as  to  the  yield  of 
turpentine  and  the  value  of  the  same  are  de- 
nied.   Replication  was  filed  to  the  answer. 

On  the  application  of  complainant  an  injunc- 
tion was  granted,  and  defendants  moved  to 
dissolve  it.  On  the  hearing  of  this  motion  the 
court  ordered  that  upon  defendants  filing  a 
bond  in  the  sum  of  $1,000  the  injunction 
granted  be  so  far  modified  as  to  allow  defend- 
ants to  dispose  of  the  manufactured  naval 
stores,  spirits,  and  resin  distilled  by  them  from 
crude  turi>entine  taken  from  the  boxes  claimed 
by  complainant. 

Certain  proceedings  were  had  in  reference 
to  a  violation  of  the  Injunction,  but  they  claim 
DO  attention  on  the  present  appeal. 

At  the  hearing  of  the  contempt  proceedings 
the  court  made  a  further  order  permitting  the 
defendants  to  file  a  bond  in  the  sum  of  $1,400, 
In  lieu  of  the  one  already  filed  by  them,  and 
upon  the  filing  of  such  bond,  that  the  injunc- 
tion be  dissolved.  The  $1,400  bond  was  filed, 
and  subsequently  complainant  filed  a  petition 
setting  forth  that  said  bond  was  insufficient  to 
Indemnify  him  in  the  damages  he  had  sus- 
tained up  to  that  time,  and  that  if  the  court 
was  satisfied  on  the  showine  to  be  made  that 
said  bond  was  insufficient,  that  defendants  be 
enjoined  from  shipping  or  disposing  of  any  of 
the  manufactured  naval  stores  then  in  the 
county  or  state,  and  also  that  they  be  pro- 
hibited from  sbippinff  or  removing  said  naval 
stores  from  the  premises  claimed  by  complain- 
ant, or  in  any  way  disposing  of  them  until  the 
final  hearing  of  the  case. 

The  cause  was  referred  to  an  examiner 
named,  to  take  the  evidence  in  the  cause  and 
report  it  to  the  court.    An  order  was  also  made 
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that  the  question  of  the  sufficiency  of  the  bond 
as  to  amount  be  referred  to  the  master,  who 
was  directed  to  take  proof  and  report  whether 
or  not  the  bond  for  $1,400  was  sufficient  to  in- 
demnify complainant  a^inst  loss  by  reason  of 
the  alleged  trespasses  oi  defendants,  should  it 
finally  appear  that  complainant  was  entitled  to 
damages,  and  what  amount  of  damages  had 
accrued  from  the  20th  of  September,  1880,  to 
the  date  of  the  order.  Also  whether  or  not 
said  bond  was  sufficient,  In  the  event  oomplain- 
ant  recovered  at  the  final  hearing,  to  indemnify 
him  against  loss  to  the  date  of  the  order,  and 
such  further  damages  as  might  result  to  htm 
by  reason  of  the  continued  backing  of  the  trees 
and  removal  of  crude  turpentine  from  the 
premises  in  question,  from  the  date  of  the  order 
to  the  first  day  of  October,  1891. 

The  master  reported  his  findines  on  the 
question  of  the  sufficiency  of  the  bond,  and 
also  the  evidence  upon  which  such  findings 
were  based.  There  was  filed  with  this  report 
of  the  master  a  written  agreement  of  counsel 
for  the  respective  parties  to  submit  the  evidence 
reported  to  the  court  on  all  the  issues  in  the 
cause,  reserving  the  right  for  either  party  to 
urge  objections  to  testimony  deemed  to  be  im- 

g roper.  The  cause  was  set  down  for  final 
earing,  and  at  that  time  counsel  for  defend- 
ants made  a  motion  to  strike  out  and  suppress 
certain  portions  of  the  evidence,  and  some  of 
the  evidence  objected  to  was  suppressed. 

On  the  nth  of  June,  1891,  the  day  fixed  for 
the  final  hearing  of  the  cause,  the  court  made 
an  order  directing  the  examiner,  appointed  to 
take  the  evidence  In  the  cause,  to  forthwith  re- 
port the  evidence  of  the  witnesses,  or  show 
cause  why  he  failed  to  do  so.  On  the  13th  of 
June,  1891.  the  court  proceeded  to  hear  the 
cause  upon  the  pleadings  and  the  evidence  re- 
ported, with  the  agreement  of  counsel,  and 
decreed  that  complainant  was  entitled  to  re- 
cover damages  for  the  removal  by  defendants 
of  turpentine  from  the  four  and  one  half  crops 
of  turpentine  boxes  mentioned  in  the  bill,  both 
before  and  since  the  institution  of  ihe  suit,  and 
the  master  was  ordered  to  take  an  account  of 
the  damages  to  complainant  by  reason  of  the 
removal  of  turpentine  from  said  crops  bv  de- 
fendants from  the  20th  of  September,  1890, 
until  the  hearing,  and  that  in  taking  said  ac- 
count he  was  to  use  the  pleadings  and  proofs 
already  taken,  and  such  other  evidence  as  be 
might  deem  advisable,  or  that  the  parties  might 
offer. 

In  response  to  the  order  of  June  11,  1S91.  to 
report  the  evidence  of  witnesses,  or  show  cause 
for  failure  to  do  so,  the  examiner  reported,  on 
the  16tb  day  of  that  month,  that  he  proceeded 
to  take  testimony  in  the  cause,  and  counsel  for 
complainant  offered  no  evidence  before  him  as 
examiner,  but  postponed  the  taking  of  evidence 
until  the  tesumonv  in  reference  to  the  suf- 
ficiency of  the  bond  was  taken,  and  that  after 
such  testimony  had  been  taken,  counsel  for 
both  parties  entered  into  the  agreement  which 
had  been  reported  with  the  testimony  taken, 
and  that  after  the  receipt  of  the  order  of  June 
11  he  notified  counsel  that  he  was  ready  to  take 
the  evidence  as  examiner,  but  none  was  offered. 
Under  the  reference  in  the  decree  of  June  18. 
1891,  the  master  examined  witnesses  on  behalf 
of  complainant,  and  reported  that  defendants 
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had  remoTed  from  the  four  and  one-half  crops 
oif  boxes  claimed  by  complainaift  crude  tur- 
pentine which,  when  tnanufactured  into  spirits 
and  resin,  would  amount  to  $5,285.16,  on 
which  the  profit  was  $1,600.  The  account 
stated  by  the  master  in  favor  of  complainant 
was  $1,500,  and  the  account  and  testimony 
upon  which  it  was  based  were  reported  to  the 
court.  Motion  was  made  by  complainant  to 
confirm  the  report  of  the  master,  and  for  de- 
cree for  the  amount  reported,  and  that  defend- 
ants be  enjoined  from  further  trespassing  upon 
the  boxes  m  question.  On  the  hearing  of  the 
motion  to  confirm  the  report  and  for  decree, 
the  court,  on  application  of  defendants,  granted 
ten  days'  time  in  which  to  file  exceptions  to 
tbe  master's  report,  and  also  ordered  that  de- 
fendants be  enjoined  from  further  dipping 
crude  turpentine  from  the  four  and  one-half 
crops  of  turpentine  boxes  claimed  by  the  com- 
plainant. This  order  was  made  on  the  1st  of 
July,  1891.  Exceptions  to  the  report  were 
filed,  and  upon  a  hearing  some  were  overruled 
and  some  sustained  in  part,  and  tbe  cause  was 
again  referred  to  the  master  to  take  an  account 
and  report  to  the  court.  Such  report  was 
made  and  notice  given  to  confirm  it.  There- 
upon defendants  entered  an  appeal  from  the 
decree  rendered  on  the  18th  of  June,  1891, 
directing  the  master  to  take  an  account  of  the 
damage  to  complainant  by  reason  of  the  re- 
moval of  turpentine  from  the  boxes  claimed 
by  him,  and  also  from  the  decree  rendered 
July  1, 1891,  enjoining  defendants  from  further 
dipping  turpentine  from  said  boxes. 

Further  facts  bearing  on  the  facts  involved 
in  the  appeal  taken  are  stated  in  the  opinion. 


Mr.  B.  B*  Blackwell  for  appellants. 
Mears.  J.  L*  Frajiee  and  M«  £•  Broome» 

for  appellee: 

Where  trespass  to  property  is  a  single  act, 
and  is  temporary  in  its  nature  and  effects,  so 
that  the  legal  remedy  of  an  action  at  law  for 
damages  is  adequate,  equity  will  not  interfere, 
but  if  the  trespass  is  continuous  in  its  nature, 
and  repeated  acts  of  trespass  are  done  or  threat- 
ened, although  each  of  such  acts  taken  by  it- 
self may  not  be  destructive  or  infiict  irreparable 
injury,  and  the  legal  remedy  niny  therefore  be 
adequate  for  each  single  act  if  it  stood  alone, 
the  entire  wrong  may  be  prevented  by  injunc- 
tion. 

MiUs  V.  NfiUf  OrUnns  Seed  Co,  65  Miss.  891; 
1  Pom.  Eq.  Jur.  §  245;  8  Pom.  Eq.  Jur. 
g  1857 

An  injunction  will  be  granted  against  a  tres- 
pass producing  mischief  which  reaches  to  the 
very  substance  and  value  of  the  estate,  and 
ffoes  to  the  destruction  of  it  in  the  character 
in  which  it  is  enjoyed. 

White  V.  Flannigan,  1  Md.  525,  54  Am. 
Dec.  668:  Musselman  v.  Marquis,  1  Bush,  468, 
89  Am.  Dec.  637;  Lyon  v.  hunt,  11  Ala.  295, 
46  Am.  Dec.  216. 

A  court  of  equity  having  jurisdiction  to  en- 
Join  a  continuing*  trespass,  this  jurisdiction 
draws  with  it  tbe  power  to  award  compensa- 
tory damages  therefor. 

1  Pom.  Eq.  Jur.  g§  236,  287;  see  note  and 
authorities. 
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Mabry*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  interlocutory  orders  appealed  from  in 
this  case  are  those  made  on  June  18  and  Jul^ 
1,  1891,  and  we  are  confined  to  them  at  this 
time.  Mann  v.  Jennings,  25  Fla.  780;  Len- 
festy  V.  Ooe,  26  Fla.  49.  The  order  of  June  18 
determined  that  appellee  (complainant  below) 
was  entitled  to  recover  damages  by  reason  of 
the  removal  by  appellants  of  turpentine  from 
the  four  and  one-half  crops  of  boxes  on  the 
lands,  described  in  the  biU  of  complaint,  both 
before  and  since  the  institution  of  the  suit,  and 
the  master  was  ordered  to  take  an  account  of 
said  damages  from  the  20th  of  September, 
lb90,  when,  it  is  alleged,  appellants  took  pos- 
session of  said  turpentine  boxes,  until  the  hear- 
ing, and  in  taking  the  account  the  master  was 
directed  to  use  the  pleadings  and  proofs  then 
in  the  cause,  and  such  other  eviaence  as  he 
might  deem  advisable,  or  that  tbe  parties  might 
offer.  After  the  cause  was  at  issue,  an  exam- 
iner named  was  appointed  to  take  the  testi- 
mony therein,  and  there  was  also  an  order 
directing  the  master,  but  not  designating  any 
one  as  such,  to  take  testimony  and  report  as  to 
the  sufllciency  of  a  bond  that  had  been  exe- 
cuted in  the  case  by  appellants  under  the  order 
of  the  court  The  examiner  named  acted, 
without  obiection  of  the  parties,  as  master  in 
taking  testimony  as  to  the  sufficiency  of  the 
bond,  and  such  testimony  extended  to  tbe  en- 
tire merits  of  the  tase.  By  agreement  of  coun- 
sel, the  testimony  taken  on  th''  question  of  the 
sufficiency  of  the  bond  war  reported  to  tbe 
court  as  the  testimony  on  all  the  issues  in 
the  case,  and  it  was  upon  such  testimony  that 
the  decree  of  June  18  was  made. 

It  is  insisted  for  appellants  that  the  testimony 
did  not  authorize  this  decree,  and  further  that 
the  legislature  could  not  confer  upon  the  circuit 
court,  exercising  chancery  jurisdiction,  power 
to  award  damages  for  a  mere  trespass.  The 
inhibition  of  such  legislation,  it  is  claimed,  is 
found  in  the  third  section  of  the  bill  of  rights, 
that  *'the  right  of  trial  by  jury  shall  be  secured 
to  all,  and  remain  inviolate  forever."  Coun- 
sel also  claims  that  the' court  erred  in  that  por- 
tion of  the  order  directing  the  master  to  tbke 
further  evidence  in  statiog  the  account,  in  view 
of  the  agreement  of  counsel  reported  by  the 
master. 

The  case  arose  since  the  adoption  of  the  Act 
of  1889  (chapter  8S84),  the  second  section  of 
which  provides  '*that  courts  of  chancery  shall 
entertain  suits  by  any  person  or  persons  claim- 
ing any  timbered  lands  in  this  state  to  enjoin 
trespasseson  said  lands  by  the  cutting  of  trees 
thereon  or  removal  of  logs  tberefrom.or  by  box- 
ing or  scraping  the  said  trees  for  the  purpose  of 
making  turpentine  or  by  removal  of  turpentine 
therefiom;  and  in  such  suits  the  said  courts 
shall  cause  an  account  to  be  taken  of  the  dam- 
age to  the  complainant  from  any  of  said  tres- 
passing before  or  after  the  institution  of  the 
suit,  and  decree  payment  of  the  amounts 
shown  due  upon  such  accounting  by  the  de- 
fendant or  defendants."  Tbe  title  of  this  act 
is  *'An  Act  to  Extend  the  Powers  of  the  Courts 
of  Chancery  in  This  State."  The  testimony, 
conceded  to  be  proper  for  the  consideration  of 
,  the  court,  sustains,  in  our  opinion,  the  claim 
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of  appellee  to  four  and  one  half  ciope  of  tur- 
pentiDe  boxes  described  in  the  bill.  The  deed 
from  appellee  and  R  T.  Hall  to  Ellis,  Yoan^, 
A  Co.  does  not  embrace  the  four  and  one-half 
crops,  and  the  written  leases,  with  the  indorse- 
ments thereon,  admitted  to  be  proved,  and  In 
evidence,  show  title  in  appellee. 

The  answer  sets  up  as  a  defense  that  appellee 
and  Hall  sold  all  the  property  employed  by 
them  in  their  turpentine  business  to  Ellis, 
Young,  A  Co.,  who  sold  the  same  property  to 
appellants,  and  that  through  inadvertence  the 
four  and  one-half  crops  in  question  here  were 
left  out  of  the  deed  to  Ellis,  Young,  &  Co. 
Appellants'  deed  from  ElUs,  Young,  Ss  Co. 
does  not  embrace  the  said  four  and  one- half 
crops,  and  while  there  is  some  testimony, 
brought  out  on  cross-examination  of  a  witness 
for  appellee,  tending  to  show  that  appellee  in- 
tended to  convey  all  of  his  property  employed  in 
the  turpentine  business,  including  the  crops  in 
question,  to  Ellis,  Young,  &  Co.,  still  the  rec- 
ord evidence  supports  appellee's  title,  and 
there  ia  no  sufficient  parol  testimony  to  over- 
come it.  Appellants  did  not  testi fy  in  the  case, 
and  in  fact  offered  no  evidence  to  sustain  their 
allegation  that  they  purchased  from  Ellis, 
Young,  <ft  Co.  the  crops  claimed  by  appellee. 
The  testimony  places  appellants  in  the  attitude 
of  trespassers  without  claim  or  color  of  right 
upon  the  lands  on  which  the  boxed  trees 
claimed  by  appellee  are  situated.  The  second 
contention  for  appellants  under  the  decree  of 
June  18  is,  that  the  statute  directing  an  ac- 
count of  damages  for  a  mere  trespass  upon 
land  in  a  court  of  chancery  is  unconstitutional. 
as  such  causes  of  action  were  triable  by  lury 
according  to  the  course  of  the  common  law, 
and  secured  to  the  parties  by  the  8d  section 
of  the  bill  of  rights  m  our  Constitution.  By 
the  second  section  of  the  statute  referred  to  it 
will  be  seen  that  claimants  of  timbered  lands 
are  given  the  right  to  invoke  the  in  junctional 
power  of  the  court  to  prevent  the  cutting  of 
trees  thereon,  the  removal  of  logs  therefrom, 
the  boxing  or  scraping  the  trees  for  the  pur- 
pose of  making  turpentine,  or  the  removal  of 
turpentine  from  the  land;  and  in  such  suits  the 
court  is  directed  to  cause  au'  account  to  be 
taken  of  the  damage  to  the  complainant  result- 
ing from  the  trespasses  before  ur  after  the  in- 
stitution of  the  suit,  and  to  decree  payment  of 
the  amounts  shown  to  be  due  upon  such  ac- 
counting. In  the  case  of  Reddiek  v.  JHeffert, 
82  Fla.  400,  the  2d  section  of  the  act  in 
question,  as  applied  to  the  facts  of  that  case, 
was  recognized  as  being  valid,  though  its  va- 
lidity to  any  extent  was  not  there  questioned 
and  no  claim  for  damages  was  involved.  The 
question  presented  in  the  present  case  demands 
a  consideration  of  the  constiiutional  guaranty 
of  a  Jury  trial  for  the  assessment  of  damages 
under  the  conditions  disclosed  by  this  record. 
The  8d  section  of  the  bill  of  rights  does  not 
grant  the  right  of  trial  by  Jury,  but  securvs  or 
guarantees  such  right  existing  at  the  time  of 
the  adoption  of  the  Constitution.  We  said  in 
Buckman  v.  State,  84  Fla.  48,  24  L.  R.  A.  806, 
that  "when  the  right  of  trial  by  jury  is  se- 
cured \yy  constitutional  provision  in  general 
terms  like  ours,  and  without  any  oualilicaiion 
or  restriction,  it  must  be  understooa  as  retained 
in  all  those  cases  that  were  triable  by  jury  ac- 
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cording  to  the  course  of  the  oommon  law. 
The  provisi5n  in  the  first  Constitution,  framed 
in  1888,  'that  (he  riffht*  of  trial  by  jury  shall 
forever  remain  inviolate,'  comtemplatea,  with- 
out doubt,  a  continuation  of  jury  triala  in  all 
cases  where  such  was  the  practice  at  the  com- 
mon law,  and  there  ia  nothing  in  the  suhee- 
qnent  Constitutions  to  indicate  a  change  of 
meaning  in  this  respect"  We  have  also  held 
that  the  10th  section  of  the  bill  of  rights  was 
designed  as  a  guarantv  and  proteclioD  of  the 
citizen  against  a  trial,  except  in  certain  enu- 
merated cases,  unless  upon  presentment  or 
indictment  by  such  grand  jury  as  waa  known 
at  the  common  law.  English  v.  State,  81  Fla. 
840;  Donald  T.  State,  81  Fla.  255.  The  au- 
thorities with  great  uniformity  hold  that  con- 
stitutional provisions  like  ours  were  designed 
to  preserve  and  guarantee  the  right  of  trial  by 
jury  in  proceedings  according  to  the  course  of 
the  common  law  as  known  and  practiced  at  the 
time  of  the  adoption  of  the  Constitution. 
Flint  River  8.  B.  Go.  v.  jS^rtt,  2  Fla.  102.  43 
Am.  Dec.  178,  and  notes;  Blanehard  v.  Baina, 
20  Fla.  467;  Tabor  ▼.  Oook,  15  Mich.  322; 
Plimpton  V.  Somerset,  88  Vt.  283;  North  ftnn- 
ipltania  Coal  Co.  v.  Snotifden,  42  Pa.  488,  82 
Am.  Dec.  580,  and  note;  Norrit^a  Appeal,  61 
Pa.  275;   WatU  v.  Qnffin,  6  Litt.  (Ky.)  244. 

Courts  of  chancery  were  not,  strictly  speak- 
ing, courts  of  common  law,  their  Junsdictioa 
and  practice  being  derived  principally  from 
the  civil  law  where  no  juiy  waa  employed; 
hence  the  guaranty  of  a  trial  by  Jury  has  no  ref- 
erence to  such  courts  in  their  sphere  of  equity 
jurisdiction,  nor  does  it  extend  to  all  cases 
at  law,  as  it  is  perfectly  clear  that  there  were 
many  proceedings  in  common-law  courts  in 
which  juries  were  not  used.  Proceedings  in 
laying  out  highways  and  in  assessing  damages 
for  the  taking  of  private  property  for  public 
use  {Beekman  v.  Siratoga  db  8,  B.  Co,  8  Paige, 
45,  22  AuL  Dec.  679;  Koppiktu  v.  State  Capi- 
tol Comre,  16  Cal.  248;  Bou  v.  Irving.  14  HI 
171),  the  proceedings  in  many  inferior  courts 
and  many  summary  proceeedings  in  niei  pritu 
courts,  were  without  jury,  and  the  guaranty 
of  jury  trial  has  no  application  to  them.  It  is 
not  necessary  to  go  into  an  enumeration  of 
such  cases.  A  principle  has  been  established 
in  the  jurisprudence  of  this  country,  that  new 
rights  unknown  to  the  common-law  procedure 
of  trial  by  jury  may  be  created,  and  provision 
made  for  their  determination  in  the  absence  of 
a  jury,  without  violating  the  constituiiooal 
provision  we'  are  considering.  But  while  it 
may  be  competent  for  the  legislature  to  create 
new  tribunals  without  common-law  powers  to 
adjudicate  new  rights  without  a  jury,  the  mere 
change  in  form  of  an  action  will  not  authorize 
the  submission  of  common-law  rights  to  a 
court  in  which  no  provision  is  made  to  secure 
a  trial  by  jury.  A  statute  in  Michigan  pro- 
vided that  any  person  claiming  title  to  lands 
through  the  auditor  general's  deed,  executed 
upon  a  sale  thereof  for  nonpayment  of  taxe«, 
may  file  a  bill  in  chancery  to  quiet  his  title 
without  takinff  possession  thereof.  It  waa 
claimed  that  the  statute  gave  the  right  to  file 
the  bill  against  one  in  possession  of  the  land, 
although  at  the  time  of  the  adoption  of  the 
Constitution  under  which  the  act  was  passed 
trials  of  titles  to  lands  were  at  law.    it  was 
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field  tbat  (be  statute  did  not  have  auch  mean- 
ing, but  if  it  did,  the  Ici^islatare  waa  powerlesa 
to  enact  it.  Judge  Gooley,  apeakine  for  the 
4X>urt  in  Tabor  v.  Cook,  supra,  said:  "The 
preaent  is  one  of  those  caaea  where  a  right  to  a 
trial  by  Jury  existed  when  the  Constitution  waa 
formed,  and  tbis  right  must  therefore  'remain.' 
Whatever  proceeding  the  legislature  author- 
izies  for  the  determination  of  adverse  claims, 
the  right  of  the  party  in  poaseaaion  to  a  jury 
4ria1  must  be  kept  in  view,  and  some  mode 
pointed  out  by  which  he  can  demand  it.  In 
<:ivil  cases  at  law.  Including  ejectment  suits, 
provision  is  made  by  statute  and  rule  whereby 
•either  part^  may  obtain  a  jury;  but  there  is  no 
4such  provision  for  cases  in  chancery,  and  it  is 
only  in  special  cases,  where  the  court  desires 
the  verdict  of  a  jury  for  its  own  guidance,  that 
issues  in  chancery  can  go  before  a  Jury  at  all. 
A  defendant  in  chancery,  therefore^  canfaot 
waive  a  jury  by  failing  to  demand  it,  because 
no  mode  is  provided  by  which  any  such  de- 
mand can  be  made,  and  a  statute  which  ahould 
4iutborize  a  bill  in  the  nature  of  an  ejectment 
1)111,  without  at  the  same  time  providing  some 
means  bv  which  a  jury  could  be  had  at  the 
option  of  defendant,  would  be  in  palpable  dis- 
regard of  the  provisions  of  the  Constitution 
'which  we  have  quoted."  Thia  court  said  in 
Flint  Biter  8.  B.  Co,  v.  BobertB,  2  Fla.  102, 48 
Am.  Dec.  178.  tbat  this  guaranty  of  trial  by 
Jury  "has  always  been  an  object  of  deep  in- 
terest and  solicitude,  and  every  encroachment 
4ipon  it  has  been  watched  with  great  lealousy ." 
The  language  of  the  court  in  Piimpfon  v. 
Somerset,  supra^  is  that,  "the  Constitution  was 
intended  to  provide  for  the  future  as  well  as 
the  past,  to  protect  the  rights  of  the  people  by 
-every  safeguard  which  ueir  wisdom  and  ex- 
perience then  approved,  whether  those  rights 
then  existed  by  the  rules  of  the  common  law 
or  might  from  time  to  time  arise  out  of  sobse- 
•quent  legislation.  All  the  rights,  whether  then 
or  thereafter  arising,  which  would  properly 
fall  into  those  classes  of  riehts  to  which  by  the 
oourse  of  the  common  law  the  trial  by  Jury 
was  secured,  were  intended  to  be  embraced 
within  this  article.  Hence  it  is  not  the  time 
when  the  violated  right  first  had  its  existence, 
nor  whether  the  statute  which  givea  rise  to  it 
'Was  adopted  before  or  after  the  Constitution, 
that  we  are  to  regard  as  the  criterion  of  the  ex 
tent  of  this  provision  of  the  Constitution,  but 
it  ia  the  nature  of  the  controversy  between  the 
parties,  and  its  fitness  to  be  tried  by  a  Jury  ao> 
oording  to  the  rules  of  the  common  law,  that 
must  decide  the  question."  This  opinion  also 
Teiy  properly  states  that  the  Constitution 
^'should  be  construed  in  the  spirit  with  which 
it  was  enacted,  and  that  any  restriction  of  its 

J>resent  application  should  come,  not  through 
egislation  and  judicial  construction,  but  from 
the  direct,  constitutional,  and  considerate  ac- 
tion of  the  people." 

By  looking  into  the  jurisdiction  of  the  court 
of  chancery  we  find  that  originally  it  did  not 
-entertain  jurisdiction  to  enjoin  a  trespass  upon 
land,  but  in  analogy  to  the  remedy  of  injunc- 
tion to  prevent  waste  dependent  upon  privity 
of  title  between  the  parties,  courts  of  equity 
extended  the  remedy  to  cases  of  trespass  with- 
out privity  of  title  under  certain  conditions. 
This  extension  of  the  remedy  of  injunction 
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took  place  prior  to  the  formation  of  our  first 
Constitution  in  1889.  The  basis  of  the  juris- 
diction in  such  cases  was  the  probability  of 
irreparable  injury,  the  inadequacy  of  a  pecu- 
niary compensation,  the  destruction  of  the 
estate  in  the  character  in  which  it  had  been  en- 
Joyed,  or  the  prevention  of  a  multiplicity  of 
suits  where  the  right  to  the  property  was  con- 
troverted by  numerous  persons,  each  insisting 
on  his  individual  right.  The  courts  were 
practically  unanimous  in  announcing  the  rule 
that  something  more  than  a  mere  trespass,  sus- 
ceptible of  adequate  remuneration,  must  be 
shown  before  a  court  of  equity  wiU  exercise 
jurisdiction.  Carney  v.  UadUv,  S2  Fla.  344. 
22  L.  R.  A  288;  Indian  Biter  3.  B,  Co.  v.  RJasi 
Coast  Transp.  Co,  28  Fla.  887;  Burns  v.  Sand- 
erson, 18  Fla.  881;  Jerome  y.  Boss,  7Johna.  Ch. 
815,  11  Am.  Dec.  484;  McMiUan  v.  Ferrdl,  7 
W.  Va.  228;  Qatise  v.  Perkins,  8  Jones,  £q. 
177,  69  Am.  Dea  728;  P<noeU  v.  Cheshire,  70 
Ga.  867, 48  Am.  Rep.572;  2  Beach,  Inj.  §§1125 
etseq.;  Kerr,  Inj.  pp.  \12etseq» 

What  will  constitute  irreparable  injury, 
when  a  pecuniary  recovery  at  law  will  be 
inadequate,  or  what  will  amount  to  a  destruc- 
tion of  the  estate  in  the  character  in  which  it 
has  been  held,  has  given  rise  to  diversity  of 
opinioni  In  England,  after  the  court  of  chanc- 
ery commenced  to  grant  injunctions  in  cases  of 
trespass,  the  remedy  was  eventually  pressed  to 
the  extent  of  restraining  the  cutting  of  timber 
trees,  on  the  ground  that  it  waa  deatruction  and 
took  away  the  substance  of  the  land,  but  with- 
out some  element  of  irreparable  injury  in  ad- 
dition to  the  mere  destruction  of  the  timber 
the  court  did  not  exercise  such  Jurisdiction  up 
to  the  time  of  the  formation  of  our  first  Con- 
stitution in  lb88,  and  in  the  early  settlement  of 
this  country  when  forest  timber  was  abundant, 
the  court  of  chancery  would  not  enjoin  and 
dispose  of  the  entire  case  unless  irreparable  in- 
jury, such  as  a  verdict  at  law  could  not  ad- 
equately atone  for.  was  alleged  and  shown. 
It  must  be  conceded  thatlatelv  the  jurisdiction 
of  the  court  has  been  extended  in  some  cases  to 
the  prevention  of  injury  or  destruction  of  the 
ordinary  growth  on  timl)ered  lands  upon  the 
theory  that  it  is  destructive  of  the  estate,  but 
an  examination  of  the  cases  shows,  in  our 
opinion,  that  up  to  the  time  when  the  right  of 
trial  by  Jury  in  common-law  cases  waa  secured 
here  by  constitutional  provision,  an  injunction 
would  not  be  granted  in  chancery  to  restrain  the 
cutting  of  ordinary  growth  on  timbered  lands 
unless  the  injury  was  irreparable,  so  tbat  full 
and  adequate  relief  could  not  be  granted  at  law, 
or  where  the  trespass  went  to  the  destruction 
of  the  property  as  it  had  been  enjoyed,  or 
where  it  was  necessarjr  to  prevent  a  multiplici- 
ty of  suits.  In  addition  to  the  cases  already 
cited,  the  following  t>ear  upon  the  jurisdiction 
of  the  court  of  chancery  to  enjoin  the  cutting 
of  timber: 

Qreen  v.  Z«n,  4Md.  98;  Shipley  v.  Bitter,  7 
Md.  408,  6t  Am.  Dec.  871;  Pi>iMU  v.  Bawlings, 
88  Md.  239;  Thompson  v.  Williams,  1  Jones, 
Eq.  176;  Cowles  v.  Shaw,  2  Iowa,  496;  Stevens 
V.  Beekman,  1  Johns.  Ch.  818;  Tliaicher  v. 
Humble,  67  Ind.  444;  BiUman  v.  Hurley,  82 
Ky.  626. 

It  was  a  fundamental  doctrine  of  the  court 
of  equity,  as  stated  by  Pomeroy  (vol.  1,  §  181, 
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Flobida  SunuDCB  Coubt. 


Jah.» 


Bq.  Jut.)  tbat  when  the  coart  "has  Jurisdiction 
oTer  a  cause  for  any  purpose,  it  may  retain 
tbe  cause  for  all  purposes,  and  proceed  to  a 
final  determination  of  all  the  matters  at  issue. 
For  this  reason,  if  tbe  controversy  contains  any 
equitable  feature  or  requires  any  purely  equita- 
ble relief  which  would  belong  to  tbe  exclusive 
Jurisdiction,  or  involves  any  matter  pertaining 
to  tbe  concurrent  Jurisdiction,  by  means  of 
which  a  court  of  equity  would  acquire,  as  it 
were,  a  partial  cognizance  of  it.  the  court  may 
go  on  to  a  complete  adjudication,  and  may 
thus  establish  purely  legal  rights  and  grant 
legal  remedies  which  would  otherwise  m  be- 
yond the  scope  of  its  authority. "  The  decision 
of  this  court  in  the  case  of  Oriffln  v.  Frie$, 
28  Fla.  178,  was  based  upon  this  principle. 
The  same  principle  is  announced  in  Mont- 
ffomery  A  F,  R.  Co,  v.  MeKenzie,  86  Ala.  646. 

It  may  be  safely  stated  that  in  all  those  cases 
in  which  a  court  of  equity,  prior  to  the  adop- 
tion of  the  Constitution  guaranteeing  a  trial  by 
Jury,  and  by  virtue  of  its  general  or  concurrent 
Jurisdiction  for  one  purpose,  had  proceeded  to 
a  complete  adjudication  of  the  entire  case, 
even  to  tbe  settlement  of  legal  rights  which 
otherwise  would  be  bevond  its  powers,  it  can- 
not be  successfully  claimed  that  the  guarantee 
of  trial  by  Jur^  exists  as  to  the  legal  right. 
But  while  this  is  true,  we  are  not  prepared  to 
recognize  the  power  in  the  legislature  to  con- 
fer equity  Jurisdiction  to  grant  injunctions  in 
matters  m  respect  to  which  such  jurisdiction 
did  not  exist  before  the  adoption  of  tbe 
Constitution,  and  draw  to  it  a  legal  cause  of 
action  coi^nizable  exclusively  in  a  law  court 
and  triable  b^  Jury,  and  have  both  tried  by 
the  court  without  a  Jury.  Should  such  a 
power  be  conceded  in  the  legislature,  it  is  not 
preceived  where  the  limit  of  the  power  to 
abolish  jury  trials  in  cases  existing  according 
to  the  course  of  the  common  law  would  be 
placed.  8cott  y.  Neely,  140  U.  8.  106,  86  L. 
cd.  358. 

Before  reverting  to  the  statute  under  which 
tbe  bill  was  filed  in  the  present  case,  further 
reference  to  tbe  practice  of  chancery  in  grant- 
ing injunctions  to  restrain  trespasses  is  neces- 
fary.  The  complainant  was  required  to  have 
title  and  as  a  general  rule  be  in  possession  be- 
fore be  could  ask  the  aid  of  tbe  court,  and  if 
bis  title  was  brought  in  question  by  the  de- 
fendant, tbe  court  ordinarily  would  not  enjoin, 
or,  if  an  injunction  bad  been  granted,  would 
not  make  it  perpetual,  until  the  title  had  been 
established  at  law.  A  mere  denial  of  com- 
plainant's title  was  not  sufficient,  and  to  entitle 
tbe  defendant  to  a  trial  at  law  bis  title  must  be 
bHsed  upon  facts  showing  a  substantial  dispute 
of  complainant's  title.  2  Beach,  Injunctions, 
^§  1189,  1140.  It  was  also  early  established 
that  the  court  would  interfere  by  injunction 
to  prevent  a  trespass  in  some  cases  where  the 
title  was  in  dispute,  but  this  was  in  aid  of  a 
suit  at  law,  and  tbe  court  interfered,  not  for 
tbe  purpose  of  trying  the  legal  title,  but  to  pre- 
serve the  property  pending  the  suit  over  the 
title  at  law.  West"?,  Walker,  8  N.  J.  Eq.  279, 
note  A:  Shuhriek  y.  Ouerat^dy  8  Desauss.  Eq. 
616:  WadsicorthY,  Ooree.W  Ala.  227;  Bacon 
V.  Jones,  4  Myl.  &  C.  433. 

It  is  evident,  we  think,  that  the  statute  bad 
extended  the  powers  of  the  court  of  chancery, 
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in  the  cases  provided  for,  beyond  the  Umit  of 
its  Jurisdiction  as  exercised  when  the  right  of 
trial  by  Jury  was  secured  in  this  state  by  con- 
stitutionai  provision.  Claimants  of  timbered 
lands  are  given  by«tbe  statute,  not  only  tbe 
right  of  an  iniunction  for  tbe  trespasses  men- 
tioned, but  also  to  have  an  account  taken  of 
the  damages  resulting  therefrom,  and  thia 
without  reference  to  the  character  of  the  injury 
as  being  irreparable,  the  solvency  of  tbe  trespass- 
er, or  the  adeouacy  of  the  legal  remedy  for  the 
wrong.  The  bill,  it  is  apparent,  does  not  al- 
lege a  case  sufi^cient  for  the  interposition  of 
a  court  of  chancery  to  assess  damages  inde- 
pendent of  the  statute,  and  while  it  may  be 
conceded  that  in  reference  to  the  entire  subject- 
matter  of  recognized  equitable  Jurisdiction  tbe 
legislature  may  modify  or  expand  the  powera 
oi  the  court  as  to  such  matters,  this  cannot  be 
done  to  the  extent  of  depriving  a  party  of  a. 
right  guaranteed  to  him  by  tbe  Constitution. 
No  doubt  can  exist  that  the  recoyery  of  dam- 
ages for  a  mere  trespass  was  by  legal  remedy 
according  to  the  course  of  the  common  law  in 
which  a  jury  was  employed.  The  action  of 
trespass  was  a  well- recognized  legal  renoedy, 
and  at  the  time  of  tbe  adoption  of  our  first 
Constitution  the  court  of  chancery  did  not  en- 
join a  mere  trespass  and  assess  the  damages 
incident  thereto,  unless  some  recognized  equi- 
table ground  for  the  court's  interference  waa> 
alleged  and  shown.  The  statute  authorizes, 
an  injunction  against  certain  specified  trespass- 
es on  timbered  lands,  and  to  the  extent  of  con» 
f erring  the  power  to  prevent,  under  the  condl* 
tions  prescribed,  the  unauthorized  entry  upon 
such  lands  and  committing  the  acts  mentioned^ 
we  see  no  good  reason  why  it  may  not  be  done; 
but  to  the  extent  of  authorizing  a  court  of 
equity  to  assess  damages  for  a  trespass  under 
the  conditions  prescribed  by  the  statute,  is  un- 
authorized. It  deprives  a  party  of  tbe  right  of 
trial  by  Jury  in  a  case  according  to  the  course 
of  the  common  law  when  the  Constitution  waa- 
adopted.  Of  course  where  the  court  of  chanc- 
ery, in  tbe  exercise  of  either  its  general  or  con- 
current jurisdiction,  assumes  tbe  right  to  enjoin 
a  trespass,  it  may,  in  order  to  do  complete  Jus- 
tice in  tbe  case,  assess  the  damage  resulting 
therefrom.  But  it  is  not  competent,  in  our 
Judgment,  for  tbe    legislature  to  confer  tbe 

Cower  to  enjoin  in  cases  where  it  did  not  exist 
efore,  and  at  the  same  time  draw  to  it  the  in- 
cidental power  to  assess  damages  in  a  case 
clearly  triable  at  law  by  a  jury. 

Our  conclusion  is,  that  the  order  of  June  13, 
directing  the  master  to  assess,  was  erroneous. 
We  do  not  discover  any  error  in  the  order  of 
July  1, 1891,  the  only  other  order  from  which 
an  appeal  was  taken.  In  the  order  of  June  18, 
the  court,  in  directing  an  account  of  the  dam- 
ages to  be  taken,  restrained  appellants  fron^ 
further  trespassing  upon  the  premises  of  appel- 
lee, and  the  order  of  July  1  was  made  on  mo- 
tion to  confirm  the  master's  report  of  the  dam- 
ages. As  has  been  stated,  the  testimony  placed 
appellants  in  the  attitude  of  trespassers  with- 
out color  of  title,  and  on  such  showing  the  court 
was  authorized  to  arrest  any  further  trespass- 
ing upon  the  premises  in  question.  This  or^- 
der  will  be  affirmed.  The  order  of  June  IS,  1891^ 
directing  an  account  of  the  damagee  to  be  taken^ 
will  be  reverted,  and  it  is  so  ordered. 
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STATE  of  New  Jeraey.  ex  rel  Albert  RUSH- 
WORTH, 
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^1  •  Cangrew  I*  without  power  to  inteiv 
fere  witb  or  control  state  courts,  exoept  in  so 
ttLT  as  tbe  Federal  courts  have  appellate  jurisdlcv 

tlOD. 

8.  Ckmfpreefl  cannot,  without  tbe  eonseiit 

of  the  state»  constrain  the  state  courts  to  en- 
tertain or  act  upon  applications  for  naturaliza- 
tion. 

8*  It  ii  competent  for  the  state  legisla- 
ture to  prescribe  and  Umlt  the  times  when 
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and  dnrlnff  which  such  applications  maj  be 
heard  in  the  state  courts. 

<Auff  ust  80, 1806b) 

APPLICATION  for  a  writ  of  mandamus  to 
compel  defendants  to  naturalize  the  re- 
lator.   Denied, 
Tbe  facts  are  stated  in  tbe  opinion. 
Before  Van  Syckel  and  Lippincott,  JJ. 
Mr.  W.  D.  Daly  for  relator. 

Van  Syckel*  J.,  delivered  the  opinion  of 
tbe  court: 

An  act  of  tbe  lesrislature  passed  March  26» 
1895,  entitled  * 'An  Act  Concerning  Naturaliza- 
tion and  Regulating  Procedure  in  Cases  of 
Naturalization  in  Courts  of  This  State,  and 
Eslabllshing  Uniform  Fees  of  Clerks  and 
Judges   in   Naturalization    Cases/'  provides. 


NoTK.— Potoers  of  ttaU  UgMaturet  and  courts  in 
retpeet  to  naturdUzatlon. 

There  has  been  some  conflict  in  opinion  upon  the 
question  bow  far  state  Jurisdiction  over  natural- 
ization remained  after  the  adoption  of  the  Federal 
Constitution.  But  it  is  now  regarded  as  settled 
that  except  in  relation  to  purely  state  oitisenship 
the  state  is  wholly  subject  to  the  Eederal  law  upon 
the  subject. 

In  one  of  tbe  earliest  oases  it  was  held  that  the 
United  States  Constitution  did  not  deprive  the  in- 
dividual states  of  the  concurrent  authority  to 
natumlize  citizens,  altboufirh  such  authority  can- 
not  be  exercised  so  as  to  contravene  the  rules  es- 
tablished by  tbe  authority  of  the  Union.  The  true 
reason  for  investing  Congress  with  power  to  nat- 
uralize was  to  guard  against  too  rigid  instead  of  too 
liberal  a  mode  of  conferring  the  rights  of  citizen- 
ship as  statM  cannot  exclude  citizens  who  have 
been  adopted  by  tbe  United  States,  but  they  can 
adopt  citizens  upon  easier  terms  than  Congress 
may  deem  expedient  to  impoae.  Collet  v.  Collet, 
2  U.  S.  2  Dall.  29i,  1  L.  ed.  887. 

But  In  United  States  v.  Villato,  2  U.  S.  2  Dall.  870, 
1  L.  ed.  419,  Iredell,  J.,  says  that,  had  tbe  question 
not  previously  occurred,  '*!  should  be  disposed  to 
think  that  the  power  of  naturalization  operated 
exclusively  as  soon  as  it  was  exercised  by  Con- 
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And  in  Chirac  v.  Chirac,  15  U.  8. 2  Wheat.  2S9,  4 
L.  ed.  284,  Chief  Justice  Mai-shall  says,  that  the 
power  of  naturalization  is  exclusively  in  Congress 
does  not  seem  to  be,  and  certainly  ought  not  to  be, 
controverted,  and  that  ruling  Is  referred  to  art  a 
decision  in  Houston  v.  Moore,  18  U.  8. 6  Wheat.  49, 5 
L.  ed.  80.  but  in  Holmes  v.  Jennlson,  88  U.  8. 14  Pet. 
698, 10  L.  ed.  806,  it  is  referred  to  as  a  dictum. 

In  Scott  V.  Sandford,  60  U.  8.  19  How.  896. 16  L. 
ed.  601,  It  is  stated  that  we  must  not  confound  tbe 
rights  of  citizenship  wbich  the  state  may  confer 
within  its  own  limits,  and  the  rights  of  citizenship 
as  a  member  of  the  Union.  It  does  not  by  any 
means  follow,  because  he  has  all  tbe  rights  and 
privileges  of  a  citizen  of  a  state,  that  he  must  be  a 
citizen  of  the  United  States.  He  may  have  all  of  the 
rights  and  privileges  of  the  citizen  of  a  state,  and 
yet  not  be  entitled  to  the  rights  and  privileges  of  a 
citizen  in  any  other  state.  Nor  have  the  several 
states  surrendered  the  power  of  conferring  these 
rigbts  and  privileges  by  adf«pt1ng  the  Constitution 
of  the  United  States.  Each  state  may  still  confer 
them  upon  an  aUen.  or  any  one  it  thinks  proper,  or 
upon  any  class  or  description  of  persons:  yet  he 
would  not  be  a  citizen  in  the  seiise  in  which  that 
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word  is  used  in  the  Constitution  of  the  United 
8tates,nor  entitled  to  sue  as  sucb  in  one  of  its  courts, 
nor  to  the  privileges  and  immunities  of  a  citizen  in 
the  other  states.  The  rights  which  be  would  ac- 
quire would  be  restricted  to  the  state  which  gave 
them.  The  Constitution  has  conferred  on  Con^ 
gress  the  right  to  establish  a  uniform  rule  of 
naturalization,  and  this  right  is  evidently  exclu- 
sive, and  has  always  been  held  by  this  court  to  be 
so.  Consequently,  no  state,  since  the  adoption  of 
tbe  Constitution,  can,  by  naturalizing  an  alien,  in- 
vest him  with  the  rights  and  privileges  secured  ta 
a  citizen  of  a  state  under  the  Federal  government, 
although,  so  far  as  the  state  alone  was  concerned, 
he  would  undoubtedly  be  endtled  to  the  rigbts  of 
a  citizen,  and  clothed  with  all  tbe  rigbts  and  im- 
munities wbicb  the  Constitution  and  laws  of  the 
state  attached  to  that  character.  And  that  stat^ 
raent  is  quoted  with  approval  in  Boyd  v.  Nebraska, 
148  U.S.  160, 88  L.ed.  109. 

In  Oolden  v.  Prince,  8  Wash.  C  C.  814,  the  court 
in  speaking  of  bankruptcy  laws  stated  tbe  exer- 
cise of  the  power  of  the  state  governments  to  pas» 
bankruptcy  and  naturalization  laws  as  incompati- 
ble with  tbe  grant  of  power  to  Congress  to  pas* 
uniform  laws  upon  the  same  subjects. 

If  a  state  could  superadd  to  tbe  naturalization 
laws  nf  Congress  any  requisites  before  the  alien 
would  be  relieved  from  tbe  incapacities  of  alienage 
and  acquire  the  privileges  and  immunities  of  citi- 
zenship in  the  several  states,  then  tbe  Constitution 
has  failed,  notwithstanding  its  plain  expressions,  to> 
give  Congress  the  power  to  establish  uniform  rules 
of  natu  rallzation.    Com.  v.  Towles,  5  Leigh,  743. 

A  state  has  no  power  to  pass  a  law  concerning 
citizenship  which  contravenes  tbe  acts  of  Congress 
on  that  subject.  Barzlzas  v.  Hopkins,  2  Rand.  ( Va.) 
276. 

Tbe  passage  of  the  act  of  Congress  nullifled  exist- 
ing nate  regulations  upon  the  subject.  Bouche  v. 
Williamson,  8  Ired.  L.  141. 

In  State  v.  Manuel,  4  Dev.  ft  B.  L.  26,  the  court,  in 
contrasting  naturalization  and  emancipation,  states 
tbat  the  former  belongs  to  the  government  oi  the 
United  States. 

The  power  of  passing  laws  on  the  subject  of  nat- 
uralization exclusively  pertninsto  the  general  gov- 
ernment.   Davis  V.  Hall,  1  Nott  8c  M'C.  202. 

Tlie  right  of  citizenship  in  its  enlarged  sen«e  wa» 
after  the  adoption  of  the  Constitution,  not  only  a 
national  right,  but  from  the  nature  of  tbe  case  it 
must  necessarily  be  governed  by  the  law  of  tbe 
whole  nation,  and  after  Congress  exercised  the 
power  conferred  upon  it,  it  no  longer  fell  withiD 
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«monff  other  things,  that  "no  person  shall 
faereafter  be  naturalized  or  admitted  to  be  a 
citizen  of  the  United  States  by  any  court  of  this 
«tate  within  the  thirty  days  next  preceding  any 
national,  state,  municipal,  general,  special, 
local,  or  charter  election,"  The  relator  was 
refused  naturalization  by  the  Hudson  county 
pleas  solely  upon  the  ground  that  his  applica- 
tion was  made  within  thirty  days  next  preced- 
ing the  election  for  municipal  officers  in  the 
town  of  West  Hoboken.  The  onl^  question 
submitted  to  the  Judgment  of  this  court  is 
whether  the  above  recited  provision  of  the  act 
of  1895  is  constitutional. 

The  Federal  Constitution  provides  that  Con- 
fess shall  have  power  to  establish  a  uniform 
rule  of  naturalization,  and  uniform  laws  on  the 
subject  of  bankruptcies  throughout  the  United 
States."  Article  1,  g  8,  cl.  4.  Jud^  8tory, 
in  his  Commentaries  on  the  Constitution  (vol. 


2,  §  1104),  says:  "It  follows,  from  the  very 
nature  of  the  power,  that,  to  be  usef  al,  it  must 
be  exclusive,  for  a  concurrent  power  in  the 
states  would  bring  back  all  the  evils  and  em- 
barrassments which  the  uniform  rale  of  ths 
Constitution  was  designed  to  remedy.  And  ac- 
cordingly, though  there  was  a  momentary  hesi- 
tation, when  the  Constitution  first  went  into 
operation,  whether  the  power  might  not  still 
be  exercised  by  the  states,  subject  only  to  the 
control  of  Congress,  so  far  as  the  legYslation  of 
the  latter  extended,  as  the  supreme  law,  yet 
the  power  is  now  firmly  established  to  be  ex- 
clusive/' Mr.  Hamilton,  in  the  Federalist 
(No.  82),  savs  that  the  power  given  to  Con- 
gress to  establish  a  uniform  rule  of  natoraliza- 
tion  throughout  the  United  States  must  neces- 
sarily be  exclusive,  because,  if  each  state  had 
power  to  prescribe  a  distinct  rule,  there  could 
be  no  uniform  rule.    It  is  entirely  settled  that 


the  scope  of  state  legislation.  Lynch  v.  Clarke,  1 
fiandf.  Gh.  584. 

Since  the  authoritj  which  any  state  court  can 
liave  on  this  subject  is  derived  from  the  law  of  the 
United  States,  Confirreas  alone  can  proscribe  uni- 
form rules  of  naturalization  Be  Gladhill,  8  Met. 
168. 

A  state  cannot  make  a  subject  of  a  foreign  gov- 
ernment a  citizeD  of  the  United  States.  This  can 
only  be  done  in  the  mode  provided  by  the  naturai- 
IzatiOD  laws  of  Congress.  Lanz  v.  Bandall,  4  Dill* 
425.  In  that  case  the  court  sajrs:  **I  am  of  opin- 
ion that  no  state  can  make  the  subject  of  a  foreign 
prince  a  citizen  of  the  state  in  any  other  mode 
than  that  provided  by  the  naturalization  laws  of 
Congress;  that  when  the  Constitution  says  that 
Congress  shall  have  power  to  establish  a  anlform 
rule  of  naturaJization,  ...  it  designed  these 
rules,  when  established,  to  be  the  only  rules  by 
which  a  citizen  or  subject  of  a  foreign  government 
could  t)ecome  a  citizen  or  subject  of  one  of  the 
states  of  this  Union,  and  thereby  owe  allegiance  to 
such  state,  and  to  the  United  States,  and  cease  to 
owe  it  to  his  former  government.** 

The  grant  by  the  states  to  the  general  govern- 
ment of  power  over  naturalization  vested  the 
power  exclusively  in  Congress,  and  no  power  re- 
mained in  the  states  to  change  or  vary  the  rules  of 
naturalization  Congress  established,  or  to  authorize 
any  foreign  subject  to  denationalize  himself  and 
become  a  citizen  of  the  United  States  without  com- 
pliance with  the  conditions  Congress  has  pre- 
scribed.   Minneapolis  v.  Beum,  66  Fed.  Bep.  576. 

But  a  state  may  confer  such  rights  of  citizenship 
as  it  pleases  so  far  as  relates  to  Itself  only.  But  It 
can  make  citizenship  of  the  United  States  only  ac- 
cording to  the  rules  prescribed  by  act  of  Congress. 
Re  Wehlita,  16  Wis.  448, 84  Am.  Dea  TOO. 

Power  €f  Federal  onvemment  to  confer  power  on 

state  courts. 

There  has  been  considerable  doubt,  which  is  not 
wholly  settled  yet,  as  to  the  position  which  the  state 
courts  occupy  In  the  naturalization  scheme.  It  Is 
held  by  some  judges  that  the  Federal  government 
can  confer  no  power  on  the  state  courts,  and  that 
chereforo  the  power  which  they  exercise  must 
have  been  derived  from  some  other  source.  Other 
Judges  have  held  that  state  courts  when  acting  as 
courts  for  naturalization  are  for  this  purpose 
courts  of  the  United  States.  The  true  theoretical 
constitutional  position  of  state  courts  when  so  act- 
ing is  hard  to  define,  but  their  practical  position 
has  been  so  long  recognized  and  acted  upon  that  it 
must  be  regarded  as  established  If  the  courts  have 
not  defined  it. 
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In  California  it  was  held  that  the  provision  of  the 
Constitution  giving  Congress  the  power  to  eetab» 
lish  a  uniform  rule  of  naturalization  means  that 
the  rule  when  established  shall  be  exercised  by  the 
states.  Congress  has  no  power  to  confer  jurisdio- 
tion  upon  state  courts.  Ex  parte  Knowlea,  6  Gsl. 
804. 

But  an  Arkansas  case  held  that  Congress  after 
prescribing  a  uniform  rule  of  naturalization  may 
lawfuUy  give  state  courts  Jurisdiction  In  cases 
arising  under  it.   State  v.  Penney,  10  Ark.  681. 

In  Re  Ramsden,  18  How.  Pr.  435.  the  court  holds 
that  the  state  legislatures  can  confer  no  power 
upon  the  state  courts  In  naturalization  proceed- 
ings, but  states  that  **  the  power  of  legislation  upon 
this  subject  existed  in  the  states  prior  to  the  Con- 
stitution. •  .  .  The  power  has  been  superseded 
by  an  act  of  Congress  passed  under  the  Constitu- 
tion. Congress  adopts  the  state  tribunals  as  the 
agents  to  exercise  the  power,  as  they  would  have 
performed  it  before.  The  concurrence  of  the  state 
legislatures,  expressed  or  fairly  implied,  adds  the 
sanction  of  the  state  to  this  delegation  of  power. 
Whether  such  tribunals  are  bound  to  act  may  ad- 
mit of  controversy.  That  their  acts  are  lawful,  if 
they  do  so,  seems  undeniable.** 

In  People  v.  Sweetman,  8  Park.  Crlm.  Bep.8Tl,  ia 
a  proceeding  for  perjury  under  the  state  laws  al- 
leged to  have  occurred  in  naturalization  proceed- 
ings, the  court  holds  the  indictment  cannot  be 
maintained  because  the  court  was  at  the  Ume  a 
court  of  the  United  States,  and  that  rule  was  fol- 
lowed in  Be  Chrlstem,  U  Jones  k  S.  SeSL 

But  in  other  cases  It  has  been  held  that  state 
courts  may  punish  for  perjury  conmiitted  before 
them  in  naturalization  proceedings.  State  v.  Whit* 
temore,  60  N.  H.  245, 9  Am.  Bep.  U6. 

In  Rump  V.  Com.  80  Pa.  475,  It  is  held  that  the  stat- 
ute of  Geo.  n.,  chap.  7.  followed  by  the  Pennsyl- 
vania act  of  1748,  made  naturalization  of  foreigners 
a  subject  of  judicial  cognizance  before  the  scats 
couils;  and  this  Jurisdiction  has  never  been  taken 
away.  The  Constitution  of  the  United  States  does 
not  propose  to  change  the  Jurisdiction  but  only  the 
rule  of  its  exercise,  and  the  acts  of  Congress  ex- 
pressly leave  it  to  the  courts,  so  that  false  sweariiig 
in  such  a  proceeding  is  perjury. 

When  we  admit  that  Congress  cannot  authorita- 
tively confer  Judicial  powers  on  state  courts,  we 
only  mean  that  Congress  cannot  compel  them  to 
entertain  Jurisdiction  in  any  case,  or  to  perform 
any  Judicial  act.  But  we  do  not  mean  that  Con- 
gress cannot  empower  them  to  perform  any  Judi- 
cial act  to  which  they  are  competent,  and  for  the 
performance  of  which  they  have  an  adequate  io- 
heront  Jurisdiction.    The  argument  which  denies 


1805.  Statb.  tx  rel.  Rubhwobth,  y.  Jodobs  of  Inferiob  Court  of  Comxon  Pleas.    7C3 


tio  state  can  pass  Dataralization  laws.  Houston 
T.  Mottre,  18  U.  8.  6  Wheat.  48,  6  L.  ed.  80;  I 
Kent.  Com.  g  424.  The  United  States  statute 
provides  for  the  naturalization  of  aliens  bj 
application  to  a  circuit  or  district  court  of  the 
United  States,  or  a  district  court  or  supreme 
court  of  record  of  any  of  the  states,  having 
cooQmon-law  jurisdiction  and  a  seal  and  clerk. 
The  United  States  government  has  thus  se- 
lected the  state  courts  as  one  of  its  agencies  to 
bear  and  act  upon  applications  for  naturaliza- 
tion. 

While  it  must  be  conceded  that  the  state 
can  pass  no  law  which  regulates  the  subject  of 
naturalization,  or  the  order  of  business  in  the 
Federal  courts,  the  solution  of  the  controversy 
in  this  case,  in  my  judi^ment,  turns  upon  the 
question  whether  the  state  may  not  regulate 
the  order  of  business  in  its  own  courts  in  rela- 
tion to  this  subject,  or  refuse  altogether  to  per- 


to  state  tribunals  the  power  to  perform  the  process 
of  naturalheation  erroneously  assumes,  for  its  prem* 
tees,  that  the  performance  of  that  act  renders  it 
oeceasary  for  them  to  be  invested  with  some  Juris- 
•diction  in  addition  to  that  which  they  already  pos- 
«e88.  This,  however,  is  an  evident  mistake,  and 
hence  the  faliacy  of  all  the  reasoning  that  is  baaed 
upon  such  an  erroneous  assumption.  Morgan  v. 
Dudley,  18  B.  Moo.  888.  88  Am.  Dec  785. 

As  to  the  duty  of  state  courts  to  act,  it  has  been 
held  that — 

The  powers  of  naturalization  given  to  the  state 
courts  are  naked  powers  which  impose  no  legal  ol)- 
llgation  on  courts  to  assume  to  exercise  them,  and 
8uch  exercise  is  not  within  their  official  duty  on 
their  oath  to  support  the  Constitution  of  the  United 
fitates.  And  the  state  legislature  may  lawfully 
prohibit  the  courts  from  taking  Jurisdiction  of 
cucb  cases.   Re  Stephens,  4  Gray,  561. 

Ck>ngre6S  has  no  power  to  impose  the  duty  of  nat- 
uralization upon  state  courts.  Special  courts  may 
fihsolutely  refuse  to  act.  And  if  they  assume  to  act 
they  may  prescribe  other  conditions  than  those  re- 
quired by  act  of  Congress,  and  may  reject  the  ap- 
plication unless  stitisfledof  the  proper  quail  flca- 
tions  of  the  applicant.    Re  Lab,  8  Pa.  Dist.  B.  7S8. 

In  State  v.  Penney,  10  Ark.  881,  the  court  says: 
**  Whether  the  state  courts  are  bound  to  exercise 
concurrent  Jurisdiction  permitted  to  be  retained 
by  them  even  when  enjoined  upon  them  by  act  of 
Congress  is  not  altogether  well  settled.  Some 
strong  intimations  to  the  contrary  have  k)een  given 
by  the  Judges  of  the  Supreme  Court  of  the  United 
States  and  in  some  instances  the  courts  of  the  par- 
ticular states  have  refused  to  exercise  this  Juris- 
diction.*^ 

In  State  v.  Managers  of  Elections,  1  Bail  L.  218,  It 
was  held  that  under  the  state  laws  an  Indian  can- 
not be  iadmitted  to  citizenship  so  as  to  be  entitled 
to  a  vote.  But  the  effect  of  the  United  States  laws 
upon  the  subject  are  not  discussed.  And  a  like 
ruling  seems  to  hare  been  made  in  State  v.  Bass,  7 
Terg.  74,  although  there  the  question  was  not  di- 
rectly before  the  court  but  the  case  turned  upon 
the  question  of  the  right  to  tax  an  Indian. 

What  state  courts  may  acL 

Gongress  has  conferred  power  to  naturalize,  upon 
etate  courts  having  common-law  Jurisdiction  and 
a  seal  and  clerk  (Act  1808,  April  14).  Under  this 
statute  it  is  not  necessary  that  the  court  have  all 
the  common-law  Jurisdiction  that  iiertains  to  all 
classes  of  actions,  but  simply  that  it  exercise  its 
powers  according  to  the  course  of  the  common 
law;  but  it  must  have,  in  addition  to  a  seal,  a  clerk 
distinct  from  the  Judge,  charged  with  the  duty  of 
keeping  a  true  record  of  its  doiiigs  and  afterwards 
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mit  its  courts  to  entertain  applications  for 
naturalization.  Article  8,  §  2,  of  the  Federal 
Constitution  provides  "that  the  judicial  power 
shall  extend  to  all  cases  in  law  and  equity  aris- 
ing under  this  Constitution,  the  laws  of  the 
United  Slates,  and  the  treaiies  made  or  which 
shall  be  made  under  their  authority  to  all  cases 
affecting  ambassadors,  other  public  ministers, 
and  consuls;  to  all  cases  of  admiralty  and 
maritime  jurisdiction;  to  controversies  to  which 
the  United  States  shall  be  a  party;  to  contro- 
versies between  two  or  more  states;  between  a 
state  and  citizens  of  another  state;  between 
citizens  of  the  same  state  claiming  lands  under 
grants  of  different  states;  and  between  a  state 
or  the  citizens  thereof,  aod  foreign  states,  citi- 
zens or  subjects."  Whether  Congress  can  per- 
mit the  state  courts  to  exercise  jurisdiction 
over  any  of  these  subjects  has  been  a  source  of 
mach  controversy.    Martin  v.  Hunter,  14  U.  S. 


of  authenticating  them.   Re  Dean,  88  Me.  489, 18  U 

B.  A.  ao. 

A  court  which  is  authorised  to  bear  and  deter- 
mine all  complaints  and  prosecutions  in  like  man- 
ner as  Justices  of  the  peace,  and  has  Jurisdiction  of 
all  civil  suits  and  actions  cognizable  by  a  Justice  of 
the  peace,  is  a  court  of  commOn-law  Jurisdiction* 
Re  Gladhill,  8  Met.  168. 

The  court  with  some  common-law  Jurlsdictioa 
may  naturalize.  So  the  city  court  of  Lexington 
may  do  so.  Morgan  v.  Dudley,  18  B.  Mon.  883,  68 
Am.  Dec.  786. 

In  one  Dllnois  case  it  was  held  that  a  court  which 
is  limited  in  its  Jurisdiction  as  to  the  oction,  the 
persons,  and  the  amount,  is  not  a  court  of  common- 
law  Jurisdiction  within  the  meanmg  of  the  act  of 
Congrues.    Knox  County  Supers,  v.  Davis,  68  lU. 

But  in  a  later  case  it  was  held  that  courts  need 
not  possess  general  common*law  Jurisdiction,  but 
they  must  be  courts  of  record  for  all  purposes. 
People  V.  McGowan,  77  IlL  640,  20  Am.  Bep.  854; 
Dale  V.  Irwin,  78  Di.  170. 

A  court  having  power  to  punish  misdemeanors 
at  common  law  according  to  the  oourse  of  the 
common  law  may  entertain  an  application  for  nat- 
uralization. United  States  v.  Lehman,  80  Fed.  Rep. 
48. 

A  state  court  in  order  to  be  able  to  entertain  nat- 
uralization proceedings  need  nothaveall  oommon- 
law  Jurisdiction.  It  is  sufficient  if  it  may  exercise 
a  part  of  that  Jurisdiction.  Uo  ited  States  v.  Power, 
14  Blatchf .  228. 

In  Texas  the  county  court  has  power  to  natural- 
ize aliens.    Ex  parte  Burkhardt,  16  Tex.  470. 

Id  New  York  county  courts  have  Jurisdiction  of 
naturalization  proceedings.  People  v.  Pease,  80 
Barb.  588. 

In  Oallfomia  county  oourts  have  power  to  nat- 
uralize.  Re  Conner,  89  CaL  96, 2  Am.  Rep.  4^. 

A  court  of  record  for  special,  and  not  general, 
purposes  cannot  naturalize.  Mills  v.  McCabe,  44 
Ul.  104. 

A  probate  court  having  no  common-law  Jurisdio- 
tion  cannot  entertain  an  application  for  naturaliza- 
tion. Ex  parte  Tweedy,  22  Fed.  Rep.  84. 
.  But  People  v.  Pease,  supra,  cites  the  case  of  Re 
Smith,  8  Law  (Hz.  287,  to  the  effect  that  probate 
courts  in  Ohio  have  Jurisdiction  in  naturalization 
proceedings. 

In  Re  Gladhill,  8  Met.  168,  the  court  was  of  opin- 
ion that  the  court  had  Jurisdiction  of  naturaliza- 
tion proceedings,  although  it  had  no  separate  clerk. 
Ex  parte  Cregg,  2  Curt.  C.  C.  08;  State  v.  Whitte- 
more,  60  N.  H.  245, 0  Am.  Bep.  196. 

But  the  weight  of  authority  is  the  other  way. 
State  V.  Webster,  7  Neb.  480.  U.  P.  F. 
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1  Wheat.  804, 4  L.  ed.  97.  Jiistlce  Washington, 
in  Houiton  v.  Moore,  18  U.  8.  6  Wheat.  27,  5 
L.  ed.  25,  said  that  "he  held  it  to  he  perfectly 
clear  that  Congress  cannot  confer  jarisdiction 
upon  any  courts  but  such  as  exist  under  the 
Constitution  and  laws  of  the  United  States, 
although  the  state  courts  may  exercise  Juris- 
diction on  cases  authorized  by  the  laws  of  the 
state,  and  not  prohibited  by  the  exclusive  Juris- 
diction of  the  Federal  courts."  In  Martin  v. 
Hunter^  supra,  this  was  accepted  as  a  correct 
exposition  of  the  Constitution;  and  the  court 
in  that  cose  denied  that  Congress  could  vest 
any  portion  of  the  Judicial  power  of  the  United 
States,  except  In  courts  ordained  and  estab- 
lished by  itself.  The  contrary  view  was 
deemed  irreconcilable  with  the  context  of  the 
Constitntion,  "the  judicial  power  of  the  United 
States  shall  be  vested  in  one  supreme  court, 
and  in  such  inferior  courts  as  Congress  may 
from  time  to  time  ordain  and  establish. 
Article  3,  §  1. 

The  coDcUiston  to  be  drawn  from  these  dec- 
larations of  the  Federal  courts,  I  think,  must  be 
that  Congress  is  without  power  to  interfere  with 
or  control  state  courts,  except  in  so  far  as  tbe 
Federal  courts  have  appellate  Jurisdiction.  It  is 
immaterial  to  consider  whether  the  granting  of 
naturalization  is  strictly  a  ludicial  function. 
If  Congress  has,  without  the  consent  of  the 
state,  the  power  to  impose  such  a  duty  upon 
the  stale  courts,  there  is  no  legal  limit  to  the 
authority  of  the  national  legislature  to  burden 
the  state  courts  with  such  a  volume  of  busi- 
ness as  to  essentiallv  impair  their  capacity  to 
exercise  the  judicial  functions  for  which  they 
were  created  by  tbe  state.  The  inability  of 
Congress  thus  to  fetter  and  disable  tbe  instru> 
mentalities  provided  by  the  stale  for  carrying 
on  tbe  operations  of  its  own  government  was 
tbe  ground  upon  which  the  power  of  the  Fed- 
eral government  to  lay  an  income  tax  upon  the 
salaries  of  the  state  Judiciaiy  was  denied  in 
Buffington  v.  Day,  78  U.  S.  11  Wall.  118.  20 
L.  ed.  122.  Chancellor  Kent,  in  his  Com 
mentaries,  says  that  in  Hovston  v.  Moore,  18 
U.  8.  5  Wheat.  1,  6  L.  ed.  19,  the  supreme 
court  disclaimed  the  idea  tbat  Congress  could 
authoritalively  bestow  judicial  powers  on  state 
courts.  In  that  case  it  is  said  tbat  it  is  per- 
fecily  clear  that  Congress  cannot  confer  Juris- 
diction upon  any  courts  but  such  as  exist  under 
the  Constitution  and  laws  of  the  United  States, 
although  the  state  courts  may  exercise  Juris- 
diction in  cases  authorized  by  the  laws  of  the 
state,  and  not  probibited  by  the  exclusive  Juris- 
diction of  the  Federal  courts.  The  learned 
author  declares  that  in  the  case  last  cited  tbe 
judges  of  the  supreme  court  very  clearly  in- 
timated that  the  state  courts  were  not  bound, 

80  L.  R  A. 


in  consequence  of  any  act  of  Congrem,  to 
sume  and  exercise  Jurisdiction  in  such 
and  he  regards  the  doctrine  as  well  founded 
that  Congress  cannot  compel  a  state  court  to 
entertain  Jurisdiction  in  any  case.  1  Kent, 
Com.  899,  400, 402.  Such  has  been  the  view 
adopted  bv  state  courts,  where  the  question  haa 
been  invofved.  Haney  t.  Sharp,  1  Dana,  442; 
Ex  parte  Fool,  2  Ya.  Cas.  276.  The  national 
courts  have  recognized  their  want  of  authority, 
in  cases  not  within  the  appellate  Jurisdiction 
of  the  United  States,  to  ueue  injunctions  to 
the  state  courts,  or  in  any  other  manner  to  in« 
terf  ere  with  their  Jurisdiction  or  proceedings. 
Diggs  v.  Wolrott,  8  U.  8.  4  Cranch.  179.  2  L. 
ed.  587.  "The  powers  not  delegated  to  the 
United  States  by  the  Constitution,  nor  prohib- 
ited by  it  to  the  states,  are  reserved  to  the  states 
respectively  or  to  the  people."  .  U.  8.  Const 
Amend.  10.  There  has  been  no  surrender  by 
the  states  of  the  right  to  establish  their  own 
courts,  to  define  and  limit  their  juriadiction 
and  functions,  and  to  regulate  and  control 
them  in  all  respects,  except  as  to  appellate  ju- 
risdiction, and  as  to  subjects  within  the  ex- 
clusive Jurisdiction  of  the  United  Statea.  Tbe 
state  establishes  its  own  courts,  defines  their 
jurisdiction,  appoints  its  Judges,  and  pays 
their  salaries.  Whether  the  judges  of  the  state 
courts  shall  act  in  applications  for  naturaliza- 
tion, or  execute  any  other  like  authority  with 
which  they  may  be  lawful  13^  invested,  is,  in 
my  opinion,  exclusively  within,  and  subject  to 
the  will  of,  the  legislative  branch  of  tbe  state 
government. 

My  conclusion,  therefore,  is  that  it  is  com- 
petent for  the  state  legislature  to  forbid  state 
courts,  altogether,  to  entertain  or  act  upon  ap- 
plications for  naturalization;  and  therefore  it 
could  lay  any  restraint,  regulation,  limitation, 
or  condition  upon  the  practice  in  such  cases 
which  it  might  deem  expedient  or  proper.  No 
right  is  claimed,  or  could  be  conceded  on  be- 
half of  the  state,  to  interfere  in  any  respect 
with  tbe  subject  of  naturalization  in  the  Federal 
courts.  This  inability  on  the  part  of  the  Fed- 
eral government  to  constrain  the  state  courts 
to  act  in  no  wise  impairs  tbe  exclusive  power 
of  the  United  States  over  the  subject  of  natur- 
alization. Tbe  power  of  Congress  to  create 
inferior  courts  and  such  other  agencies  as  it 
may^deem  necessary  for  the  complete  exercise 
of  this  branch  of  its  exclusive  authori^  is 
not  circumscribed.  In  my  Judgment,  it  was 
within  the  power  of  the  state  legislature  to  pass 
that  section  of  the  act  which  has  given  rise  to 
this  discussion,  and  the  appUeation  for  a  writ 
of  mandamue  to  the  court  below  mutt  be  r^fumd, 
with  costs. 
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!•  A  petition  to  enforce  »  mechanicPa 
lien  is  n<»t  Inentteient  because  it  falls  to  set 
forth  plans  and  speoifloations  wbloh tare  made 
part  of  an  aiteffed  contract  declared  upon. 

S.  Holder*  of  liens  esjinot  be  devested 
of  them  and  their  liens  transferred  to  the  pro- 
ceeds of  a  sale  on  foreclosure  of  another  lien  to 
which  they  are  not  made  parties. 

3.  Uen  oreditors  are  eondnded  as  to  the 
Buffldency  of  the  completion  of  a  bulldingr,  in  the 
absence  of  fraud  or  mistake,  by  its  acceptance 
by  the  architect  and  the  owner. 

A*  ThB  deserlption  of  the  property  in  m 
decree  foreclosing^  a  lien  which  properly 
describes  the  lot  and  buildinir  to  not  made  inauf - 
Hclent  by  adding  **8aye  and  except  the  land  and 
the  basement  and  foundation**  of  the  building. 

IS.  Failure  to  pay  a  debt  in  stock  when 
stock  was  due  and  demanded  makes  the  entire 
demand  due  in  money. 

^.  A  resolution  of  directors  indnded  in 
a  deed  of  tmst»  to  the  effect  thattbto  shall 
constitute  a  prior  and  first  Ilea,  to  inoperative  to 
change  the  relation  of  that  lien  to  others  as  fixed 
by  law. 

7*  The  time  of  the  inception  of  mechan- 
ics* liens  is  the  time  to  which  they  re- 
late ini^winir  themeireet»  under  Sayles's 
Civ.  StaL  art.  3171,  as  amended  in  1880,  saying 
mortgages  and  other  ^cumbrances  on  the  land 
at  the  time  of  the  inception  of  other  liens,  and 
art.  8179,  placing  all  liens  upon  an  equal  footing, 
so  that  a  mortgage  upon  an  Incomplete  building 
to  subject  to  all  mechanics*  liens  which  accrue 
before  Ita  completion. 

(November  i,  1805.) 

ERROR  by  defendants  W.  G.  Nieman,  Her- 
man N.  Haeussler,  St.  Louis  Trust  Com- 
ptLUv,  Oriental  Inyeslment  CompaDy,  and 
^¥illiam  Spell  man,  to  review  a  Judgment  of 
the  Court  of  Civil  Appeals  for  the  Fifth  Su- 
preme Judicial  District  affirming  a  judgment 
of  the  District  Court  for  Dallas  County  m  fa- 
vor of  plaintiffs  in  an  action  by  John  Qrifficbs, 
Balder  &  Smith  Company,  and  £aton  &  Prince 
Company,  to  enforce  mechanics'  liens  against 
the  Oriental  Hotel  In  priority  of  claims  against 
the  same  property  held  by  the^  plaintiffs  in 
•error.    Beiened. 

The  facts  are  stated  in  the  opinions. 

The  following  briefs  were  filed  in  the  court 
of  civil  appeals: 

Messrs,  'Bwnej  St  Etheridge*  for  appel- 
lants Nieman,  Eiaeussler,  Spellman,  St.  Louis 
Trust  Co.,  and  Oriental  Investment  Co.: 

A  petition  seeking  a  foreclosure  of  a  me- 
chanic's lien  which  sets  out  in  hac  verba  the 
<^ontract  made  the  basis  of  claim  of  Hen  is  vul- 
nerable to  special  exception  for  failure  to  set 

Note.— For  superiority  of  mecbanfcs*  liens  over 
prior  mortffHflres,  see  Wimberley  v.  Mayberry  (Ala.) 
U  L.  R.  A.  806,  and  fuXs. 
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forth,  as  a  neoessary  part  of  sach  contract,  the 
plana  and  specifications  of  the  architect,  the 
contract  pleaded  showing  on  ita  face  that  such 
plans  and  specifications  formed  a  part  thereof. 

Phillips,  Mechanics'  Liens,  $  184;  Lombard 
V.  Johnson,  76  111.  599;  Oladiu  v.  Black,  50  N. 
Y.  145,  10  Am.  Rep.  449;  Burch,  Ins.  pp.  29» 
80. 

Wbeia  there  are  various  liens  filed,  in  con- 
formity  to  the  statute  on  the  subject,  by  differ- 
ent mechanics  and  lumber  and  material  men 
against  the  same  house  for  work  done  and 
lumber  and  material  furnished  and  used  in  the 
construction  thereof,  a  proceeding  and  sale  of 
the  house  upon  any  one  of  the  liens  will  release 
it  from  the  whole  of  them,  and  the  purchaser 
at  the  sheriff's  sale  will  accordingly  hold  it 
entirely  discharged  therefrom. 

Rev.  Stat.  (Sayles'  Addendum),  arts.  8172, 
8178. 8179;  AnshutzY.  MeCUUand, 5  Watts, 487; 
Werih  v.  Werth,  2  Rawle,  151;  Burt  v.  Kurtz. 
SRawle,  246;  Durham  v.  Mayo,  82  6a.  192; 
Eeidritter  v.  Elizabeth  Oil-Cloth  Co.  6  Fed. 
Rep:  188;  Phillips,  Mechanics'  Liens,  g§  196, 
252;  2  Jones,  Liens,  g  1492;  Betterton  v.  Epp- 
stein,  78  Tez.  448. 

An  instrument  showing  upon  its  face  that 
another  writing  is  made  a  part  thereof  is  inad- 
missible as  evidence  of  a  contract  unless  accom- 
panied by  such  other  writins. 

Burch,  Ins.  pp.  29,  80:  Farmern*  A  M,  F. 
Ins.  Co.  V.  Meekes,  10  W.  N.  C.  806;  Lycoming 
Mut.  Ins.  Co.  V.  SaiUr,  67  Pa.  108;  Byers  v. 
Farmer^  Ins.  Go.  85  Ohio  St.  606,  85  Am. 
Rep.  628. 

Joint  creditors,  whether  hy  record,  specialty, 
or  simple  contract,  must  all  join  in  an  action  to 
recover  the  debt  which  they  respectively  hold 
together,  and  it  is  not  competent  for  one  or 
more,  or  any  number  less  than  the  whole  num- 
ber interested,  to  sue. 

t^iachely  v.  Peirce,  28  Tex.  828;  Houston  A  T 
C.  R.  Co.  V.  Bollingsworth,  2  Tex.  App.  Civ 
Cas.  (Willson)§  173;  7'aU  v.  Citizens^  Mut.  F. 
Ins.  Co.  18  Gray.  79;  Middlehrook  Bros. 
V.  Zapp,  78  Tex.  29;  Phillips,  Mechanics' 
Liens.  ^;^  892, 402;  McLean  County  Coal  Co.  ▼. 
Long,  91  111.  617;  TeU  v.  Snow,  24  Ark.  554. 

Under  a  building  contract  stipulating  that 
the  value  of  the  work  shall  "be  paid  for  when 
the  work  shall  be  finished  entire  and  complete, 
and  accepted  by  the  architect,"  an  acceptance 
by  the  architect  does  not  conclude  the  parties 
from  proving  that,  as  matter  of  fact,  the  work 
has  not  been  ''finished  entire  and  complete"  in 
accordance  with  the  contract. 

Glacius  V.  Black,  50  N.  Y.  145, 10  Am.  Rep. 
449;  2  Sutherland.  Damages,  p.  520. 

If  appellee  QrifiSths.  prior  to  entering  ioto 
his  contract  and  prior  to  the  furnishing  of  any 
material  or  the  performance  of  any  labor  there- 
under, knew  that  the  Oriental  Hotel  Company 
was  then  negotiating  a  loan  from  the  St  Louis 
Trust  Company,  to  be  secured  by  a  deed  of 
trust  upon  its  properties,  the  proceeds  thereof 
to  be  held  by  the  said  St.  Louis  Trust  Com- 
pany, (o  be  by  it  paid  to  various  mechanics  and 
materialmen  toward  the  completion  of  the 
Oriental  Hotel  building  as  the  work  thereupon 
progressed  urged  upon  the  said  St.  Louis  Trust 
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Company  the  coDsnmmatlon  of  such  loan,  or 
encouraged  such  coDsummatioD  by  acts  and 
conduct  sufficient  to  induce  a  reasonable  belief 
on  the  part  of  said  trust  company,  that  appellee 
relied  for  payment  or  part  payment  upon  the 
fruits  of  said  loan  rather  than  upon  his  me- 
chanic's lien,  and  that  the  said  trust  company, 
80  urged  or  so  induced,  made  said  loan,  apart 
"Whereof  appellee,  knowing  how  the  same  was 
procured  and  secured,  demanded  and  received, 
then  the  lien  afforded  by  the  deed  of  trust 

given  to  secure  such  loan  is  superior  to  any 
en  existing  in  favor  of  appellee. 

McGraw  v.  Bayard,  96  III.  146;  2  Jones, 
Liens.  §  1504;  1  Jones.  Mortg.  §  787;  Phillips, 
Mechanics'  Liens,  §§  278.  495:  2 Pom.  Eq.  Jur. 
p.  265,  note;  Horse//  v.  Chew,  65  Md.  555;  Lana- 
Kan  V.  Lafrobe,  7  Md.  268;  Frieraon  v.  Branch, 
80  Ark.  453;  Harrison  v.  Mock,  10  Ala.  185; 
Jrwin  v.  Tabh,  17  Serg.  &  R  422;  Qcim  v. 
BealK  8  Wis.  391 ;  2  Perrv,  Tr.  ^  596;  Ports- 
tnouth  Iron  Co.  v.  Murray.  88  Ohio  St  823; 
Patterson  v.  Duskane,  187  Pa.  28;  Boberson  ▼. 
Tonn,  76  Tex.  585. 

A  mechanic  who  contracts,  performs  labor, 
and  furnishes  material  subsequent  to  the  exe 
cution,  delivery,  and  recordation  of  a  valid 
mortgage,  embracing,  not  only  the  land  and 
improvements  thereon,  but  the  improvements 
to  be  thereafter  placed  thereon,  does  not  ac- 
quire a  lien  on  the  improvements  superior  to 
the  mortgage. 

Newark  Lime  A  0.  Co,  v.  Morrison,  18  N. 
J.  Eq.  188:  Phillips.  Mechanics'  Liens,  §§  67. 
282,  287;  Equitable  L.  Ins.  Co.  v.  i>lye,  45 
Iowa.  618;  1  Jones,  Mortg.  ^  609;  Willsie, 
Mortgage  Foreclosure,  §  725;  Rev.  Stot.  (Say- 
les' Addendum)  art  8171;  Choteauv,  Thomp- 
son, 2  Ohio  St  127. 

A  judgment  decreeing  foreclosure  of  a  me- 
chanic's lien  upon  a  certain  lot  and  hotel 
building  thereon,  ''save  aiid  except  the  land 
and  the  basement  and  foundation  of  said  hotel 
building,"  is  erroneous  for  want  of  such  de- 
scription as  will  enable  a  purchaser  from  the 
sheriff  to  identify  and  remove  that  portion  of 
the  building  upon  which  the  foreclosure  is  ad* 
Judired. 

Allday  v.  Whitaker,  66  Tex.  670. 

The  promise  of  a  corporation  to  make  part 
payment  for  work  and  material  in  a  specified 
amount  of  its  own  capital  stock  is  not  such  an 
obligation  as,  if  not  specifically  performed,  be- 
comes an  absolute  demand  for  money,  but  it 
constitutes  the  promisee  a  subscriber  to  the 
capital  stock  of  the  corporation,  and  entitles 
him,  upon  the  performance  of  the  contract,  to 
compel  the  issuance  of  the  certificates  of  stock 
or  to  recover  of  the  corporation  their  value  at 
the  time  of  the  demand. 

Cook,  Stock  &  Stockholders  &  Corp.  Law, 
§§  52,  60,  P.-25.  and  note;  2  Sutherland,  Dam 
ages,  pp.  887-889;  More  v.  Hudson  Biver  B. 
Co.  12  Barb.  156;  1  Waterman,  Corp.  pp.  165, 
168;  Soule  v.  Dawes,  ICal.  576:  Porter  y.  Buek- 
iUld  Branch  Bailroad,  82  Me.  589;  Barker  v. 
Troy  &  B.  B.  Co.  27  Vt.  766. 

Mr.  H.  A.  Haeussler,  for  appellants  Nei- 
man  and  Oriental  Investment  Co.: 

The  sale  under  the  Spellman  judgment  and 
lien  prevented  any  other  sale  or  order  of  sale 
—the  power  of  the  court  over  the  rem  was  ex 
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hausted  by  the  judgment  and  sale  in  the  ^M 
man  Case. 

In  no  event  could  a  judgment  for  sale  of  the 
property  be  made  until  the  judgment  and  sale 
so  made  under  the  Spellman  judgment  had 
been  set  aside. 

2  Jones,  Liens,  g  1492;  Phillipe,  MechaniGs' 
Liens,  g§  196.  252:  Anshuts  ▼.  MeCidlond,  S 
Watts,  487  (1886);  Be  Denkd^s  Estate,  1  Pear- 
son (Pa.)  218  (1862);  Chateau  v.  Thompson.  2 
Ohio  St  114  (1858);  Moxl^^  v.  Shepard,  3  CaL 
64;  Crouell  v.  Qilmore,  18  Cal.  870  (1861); 
Willamette  Falls  Transp.  A  M.  Co.  v.  lOey,  1 
Or.  187;  Werth  v.  Werth,  2  Rawle,  151;  KiH 
V.  Kurtz,  6  Rawle,  246;  Durham  y.  Mayo^  82 
Ga.  192. 

On  petition  for  reJiearing, 

Messrs.  Watts,  AldredM*  &  Eckford* 

for  appellants,  in  support  ofpetition: 

The  lien  of  the  mechanic  under  our  statute 
begins  with  the  beginning  of  his  work  under 
his  contract,  and  takes  precedence  over  all 
claims  fastened  upon  the  property  subsequent 
thereto. 

TrammeU  v.  Mount,  68  Tex.  215;  Keating 
Implement  d  Mack.  Co.  t.  Marshall  Electric 
Light  d  P.  Co.  74  Tex.  607;  Barber  v.  Bey- 
nolds,  44  Cal.  588;  Welch  ▼.  Porter,  68  Ala. 
232;  Central  Trust  Co.  v.  Continental  Iron  Works, 
51  N.  J.  Eq.  605;  Kiene  v.  Hodge,  90  Iowa» 
212;  Uenry  v.  Bruns,  48  Minn.  295;  Choteau 
V.  Thompson,  2  Ohio  St  129;  HuUiy  Bros,  Mfg. 
Co.  V.  Denny  Hotel  Co.  6  Wash.  122;  OrvweU 
Y.Camore,  18  Cal.  870. 

In  the  absence  of  some  constitutional  limita- 
tion or  statutory  prohibition,  parties  may  con- 
tract in  writing  for  a  first  and  paramount  lien 
upon  property,  either  real  or  personal,  and 
when  such  contracts  are  duly  recorded,  all 
parties  thereafter  dealing  with  the  property 
are  bound  by  such  contracts. 

LippencoU  v.  York,  86  Tex.  288:  Martin  v. 
Roberts,  57  Tex.  568;  Taylor  ▼.  Huck,  65  Tcx. 
241;  Claes  v.  Dallas  Homestead  d  L.  Asso.  83 
Tex.  53;  Mundine  v.  Berwin,  62  Tex.  848; 
Berry  v.  Boggess,  Id.  241. 

The  statute  provides:  "Any  lien,  encum- 
brance, or  mortgage  on  the  land  or  improve- 
ment at  the  time  of  the  inception  of  the  lien 
herein  provided  for,  shall  not  be  affected  there- 
by." 

The  mortgage  under  which  appellants  claim 
is  not  to  be  construed  in  the  light  of  an  ordi- 
nary mortgage.  It  is  not  a  mortgage  to  secure 
an  existing  or  pre-existing  indebtedness,  but  it 
is  a  mortgage  given  for  the  purpose  of  raising 
a  fund  with  t^hich  to  build  a  house,  and  the 
trustee  obligated  and  bound  itself  to  receive 
that  fund  and  pay  it  out  only  upon  certificates 
of  the  architect  as  the  work  upon  the  building 
progressed.  The  equities  that  ordinarily  exist 
in  favor  of  the  mechanic,  upon  the  ground  that 
he  creates  something  that  enhances  the  secur- 
ity, while  recognized  and  conceded,  cannot  be 
greater  than  the  equity  of  the  bondhold- 
ers in  this  case,  whose  every  dollar  went  into 
the  house,  to  which,  as  the  mechanics  knew, 
I  be  bondholders  looked  for  their  security. 

West  V.  Klotz,  87  Ohio  St  420;  Piatt  v.Grif 
fith,  27  N.  J.  Eq.  207;  Taylor  ▼.   la  Bar.  25 


1895. 


Obiestal  Hotel  Co.  t.  Griffithb. 


767 


N.  J.  Eq.  222;  Maeintoah  ▼.  ThurHon,  Id.  242; 
Wiaconsin  Planing  Hill  Co.  v.  Schvda,  72  Wis. 
277;  Eien  v.  Hodge,  90  Iowa.  212;  Buttig  Bras. 
MSQ'  Co-  ▼.  I>^rkny  Hotel  Co.  6  Wash.  122. 

Tbe  mortgage  wbeD  delivered  relates  back  to 
the  agreement  for  the  loan. 

2  JoDes,  Liens,  §  1459:  laege  ▼.  Bonienx,  15 
Gratt  88,  76  Am.  Dec.  189. 

Messrs.  Coke  St  Coke^  for  appellees: 

The  petition  in  this  case  alleged  a  good  cause 
of  action  without  setting  out  in  hoc  verba  the 
plans  and  specifications  in  question.  Said 
plans  and  specifications  were  no  part  of  the 
contract  pleaded,  and  if  they  had  heen  it  would 
not  for  that  reason  have  been  necessary  to  set 
them  out. 

Wooters  v.  International  d  O.  Jf.  B.  Co.  54 
Tex.  298;  Sollins  v.  8t.  Paul  Lvmher  Co.  21 
Minn.  7;  Holman  ▼.  CrisweU,  15  Tex.  896: 
Sjfdnor  v.  Hurd,  8  Tex.  105;  WeUs  v.  Fair- 
bank,  5  Tex.  584;  Boettfer  v.  Tendick,  78  Tex. 
488,  5  L.  R.  A.  270;  Dingley  v.  Qreene,  54  Cal. 
836;  Johnson  v.  Whitf  (Tex  )  27  8.  W.  174; 
Wyckoff  V.  Meyers,  44  N.  Y.  148;  Texas  A  P. 
H.  Co.  ▼.  Bayliss.  62  Tex.  574;  Phillips,  Me- 
chanics'  Uens,  g§  186.  254. 

A  suit  to  foieclose  a  mechanic's  Hen  is,  in 
Texas,  a  proceedini;  in  equity,  and  all  persons 
holding*mechanic8'  liens  on  tbe  property  sought 
to  be  affected  are  necessary  parties  to  said  suit, 
and  the  judgment  bad  in  said  cause,  and  sale 
made  thereunder,  do  not  affect  the  right  of  any 
lien  bolder  not  made  a  party. 

Texas  Civ.  8tat.  (Sayles^  Supp.)  arts.  8164, 
8171, 8178.  8175,  8179;  Sayles'  Stat.  arts.  1340, 
1340a,  8179a,  g  2;  Acts  1871,  p.  29,  §  8;  State 
V.  Bhomberg,  69  Tex.  320;  Waldroff  v.  Seott,  46 
Tex.  4;  Thomas  v.  Owenby,  1  Tex.  App.  Civ. 
Cas.  (White  &  W.)^  1212;  ikhvUzev.  Alamo I^e 
db  Brew.  Co.  2  Tex.  Civ.  App.  244;  2Burkner, 
Dig.  p.  618,  art.  107,  and  authorities;  Delesjdne 
T.  Campbell,  52  Tex.  10;  Robertson  v.  Querin, 
50  Tex.  828;  Phillips,  Mechanics'  Liens.  $^  809, 
401a;  2  Jones,  Liens,  g  1671;  8  Pom.  Eq.  Jur. 
§  1269;  15  Am.  &  Eng.  Enc.  Law,  pp.  165, 
note  4, 171,  172,  note  6;  Whitney  ▼  Biggins, 
10  Cal.  547,  70  Am.  Dec.  748:  Damsy.  Alvord, 
^  U.  8.  546,  24  L.  ed.  284;  Murray  v.  Rapley, 
80  Ark.  574;  McQraw  v.  Bayard.  96  111.  158; 
Hamilton  v.  Dunn,  22  111.  261;  Whiteselle  v. 
Texas  Loan  Agency  (Tex.)  27  8.  W.  815; 
Hrooks  ▼.  Burlington  d  8.  W.  £.  Co.  101  U. 
8.  448,  25  L.  ed.  1057;  Hicks  ▼.  Scofleld,  121 
Ho.  8»1. 

Under  the  builder's  contract  in  this  case  the 
acceptance  of  the  work  by  the  architect,  and 
his  certificate  that  the  same  had  been  done  in 
accordance  with  the  contract,  were  final  and 
binding  upon  defendants,  and  they  could  not 
avoid  the  conclusive  effect  thereof,  except  by 
pleading  and  proving  fraud,  collusion,  or  mis- 
take 

Boettler  v.  Tendick,  78  Tex.  492,  5  L.  R  A. 
270;  Dingley  y.  Oreene,  54  Cal.  886. 

Tbe  Oriental  Hotel  Company  having  ac- 
cepted said  building  from  Griffiths  as  completed 
in  accordance  with  bis  contract,  such  accept- 
ance was  binding  upon  appellants  in  the  ab- 
Fence  of  pleading  and  proof  of  fraud  or  mis- 
take. 

Phillips,  Mechanics'  Liens,  §  254. 

Under  tbe  evidence  adduced  the  Jury  would 
not  have  been  justified  in  finding  that  plaintiff 
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Griffiths  ha.d  waired  his  lien  or  was  estopped 
from  asserting  its  priority  to  the  lien  of  the 
trust  deed  to  the  St.  Louis  Trust  Company, 
trustee,  hence  there  was  nothing  to  submit  to 
the  jury  and  tbe  court  cc^rrectly  instructed  then^ 
to  find  for  plaintiff. 

First,  as  to  estoppel. 

Burleson  v.  Burleson,  28  Tex.  415;  Scdby  v. 
8watt,  Id.  780;  Equitable  Mortg.  Co.  v.  Norton,^ 
71  Tex.  689;  Hamblin  v.  Knight,  81  Tex.  851; 
Page  v.  Arnim.  29  Tex.  70;  Peters  v.  Clements, 
52  Tex.  143;  Edfoards  v.  Dicksan,  66  Tex.  617; 
Bynum  v.  Preston,  69  Tex.  291^  Bigelow,  Ea- 
toppel,  p.  570. 

Second,  as  to  waiver. 

Irvin  V.  Garner,  50  Tex.  64;  Dean  v.  Hud- 
son, 1  Tex.  Unrep.  Cas.  870;  Merchants'  Mut. 
Ins.    Co.  V.  Lacroix.  45  Tex.   168;   Jonen  ▼. 
WJiite,  72  Tez.  816;  Phillips,  Mechanics'  Liens^ 
§§  117.  278. 

Under  the  statute  of  Texas,  if  the  owner  of 
a  lot  begins  the  erection  of  a  building  thereon, 
according  to  given  plaosaod  specifications,  anci 
prose.cutes  the  work  continuously  to  comple- 
tion according  to  said  original  design,  all  me- 
chanics' liens  ffrowing  out  of  the  construction 
of  such  building  are  a  lien  on  said  house  and 
lot  superior  to  the  lien  or  mortgage  thereof 
executed  and  recorded  after  tbe  commence- 
ment of  the  building,  and  the  court,  in  fore- 
closing the  lien  of  these  appellees  only  on  tbe 
building  above  the  foundation,  rendered  in 
favor  of  appellants  a  ludgment  more  favora- 
ble than  they  were  entitled  to. 

Const  1876,  art.  16.  ^  87;  Texas  Civ.  Stat 
(Sayles'  Supp.)  arts.  8164,  8171,  8179;  Sciivltza 
V.  Alamo  Ice  A  Breto.  Co.  2  Tex.  Civ.  App. 
242;  Hamburg- Bremen  P.  Ins.  Co.  v.  Gar  ling- 
ton,  66  Tex.  106,  59  Am.  Rep.  618;  NHIson  v. 
Iowa  Eastern  R.  Co.  44  Iowa,  78;  Equitable  L. 
Ins.  Co.  V.  8lye,  45  Iowa.  616;  Brooks  v.  Bur- 
lington db  8.  W.  R.  Co.  101  U.  8.  450,  25  L.  ed. 
1060;  Taylor  Y.  Burlington,  C.  R  db  M.fi.  Co. 
4  Dill.  575;  Oetchdl  v.  Alien,  84  Iowa,  560. 

Where  one  takes  a  mortgage  on  the  lot  on 
which  a  house  is  in  course  of  construction, 
and  requires  the  owner  to  complete  the  build- 
ing according  to  tbe  plans  and  8})ecificationft 
upon  which  it  is  being  constructed,  and  per- 
mits tbe  mortgagee  to  pay  tbe  money  borrowed 
to  the  builders  and  contractors  erecting  tbe 
house,  and  in  addition  requires  the  owner  to 
give  to  the  mortgagee  a  oond  of  indemnity 
against  any  meciianics'  liens  said  borrowed 
mone^  fails  to  satisfy,  said  mortgage  will  not 
constitute  a  lien  on  said  property  prior  to  tbe 
lien  of  a  contractor  who  has  contributed  to 
the  carrying  out  of  such  plans  and  specifica- 
tions. 

Awry  ▼.  Clark,  87  Cal.  628;  Davis  v.  Bils- 
land,  85  U.  8.  18  Wall.  661,  21  L.  ed.  969; 
Brooks  V.  Burlington  db  8.  W.  R.  Co.  101  U. 
8.  452.  25  L.  ed.  1060;  Fuquay  v.  Stiekney,  41 
Cal.  587. 

A  judgment  foreclosing  a  mechanics'  lien'oD 
a  definitely  described  lot  and  the  six  story 
brick  and  stone  building  thereon,  save  and 
except  tbe  land  and  tbe  basement  and  founda- 
tion of  the  building,  is  sufficiently  definite. 

Allday  v.  Whitaksr,  66  Tex.  670;  Myers  v. 
Maverick  (Tex.)  27  8.  W.  950;  Phillips,  Me- 
chanics'  Liens,  879. 

If  a  corporation  promises  to  pay  a  given  sum 
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of  mooej  at  a  giyen  time,  part  of  which  can  he 
paid  in  stock  of  the  corporation  at  par,  and 
fails  to  make  said  payment  in  stock  at  the  time 
specified,  the  whole  demand  becomes  one  for 
money,  and  the  paye^  cannot  aftei wards  be 
required  to  accept  the  stock. 

Hardin  v.  Titm,  Dall.  Dec.  (Tex.)  622;  Dun- 
man  v.  tilrother,  1  Tex.  91,  46  Am.  Dec.  97; 
Baker  v.  Todd,  6  Tex.  274,  65  Am.  Dec.  775; 
J)eel  Y.  Berry.  21  Tex.  468.  78  Am.  Dec.  286; 
JSmith  V.  FalweU,  21  Tex.  466;  Short  v.  Alter- 
natkp,  42  Tex.  95;  Bummel  v.  Houeton,  68  Tex. 
11;  Lawson,  Cont.  §  449;  2  Whart.  Cont.  §  619; 
Slorv,  Cont.  g  969. 

Meears,  Cobb  St  ATory*  for  appellee  De 
TVolf: 

In  Texas  a  suit  to  foreclose  a  mechanic's  lien 
Is  an  equitable  proceeding,  and  all  mechanics' 
lienholders  who  have  filed  and  recorded  their 
lien  should  be  made  parties. 

In  such  a  suit  other  mechanics'  lienholders 
who  are  not  parties  are  not  affected  by  a 
Judgment  and  sale  of  the  property  therein,  and 
can  still  enforce  their  liens  against  the  property 
the  same  as  if  such  judgment  had  not  been 
rendered  or  sale  made. 

Buntyn  v.  S/iipper^  Compre»$  Go.  68  Miss. 
94;  Davis  v.  Alvord,  94  U.  S.  545,  24  L.  ed.  283; 
Whiieeelle  v.  Texas  Loan  Agency  (Tex. )  27  8.  W. 
809;  Brooke  v.  Burlington  db  8.  W.  R,  Co.  101 
U.  S.  448.  26  L.  ed.  1057;  Sayles'  Stat.  art. 
8l79flf,  §  2;  Austin  4b  N.  W.  B.  Co.  v.  Rueker, 
69  Tex.  587;  Pope  y.  Graham,  44  Tex.  198; 
Thomas  v.  Ownby,  1  Tex.  App.  Civ,  Cas. 
(White  &  W.)  §  1212;  Eicks  y.  Scofield,  121  Mo. 
881. 

Where  it  appears  on  the  face  of  the  petition 
that  there  is  a  nonjoinder  of  proper  parties 
plaintiffs,  such  fact  can  only  be  taken  advan- 
tage of  by  special  exception  on  that  ground, 
and  cannot  be  reached  by  general  demurrer  or 
objection  to  the  evidence  under  a  general  de- 
nial, and  if  such  fact  does  not  appear  in  the 
petition,  it  can  only  be  reached  by  a  plea  in 
abatement. 

Rev.  Stat,  art  1265;  Shelby  y.  Burtis,  18  Tex. 
645;  Oatveston,  H,  dt  8.  A.  R.  Co.  v.  LeOierse, 
51  Tex.  189:  Mott  v.  RuenbuM,  1  Tex.  App. 
Civ.  Cas.  (White  &  W.)  §  599;  McGwire  v. 
Qlass,  4  Tex.  App.  Civ.  Cas.  §  54;  Howard  v. 
Briiton,  71  Tex.  286;  O'air  v.  Tuttle,  49  Fed. 
Rep.  198;  Duncan  v.  China  Afut.  Ins.  Co.  129 
N.  Y.  287;  aarion  First  Nat.  Bank  ▼.  Earner, 
49  Fed.  Rep.  45.  7  U.'S.  App.  69. 

In  this  state,  where  there  is  a  mortgage  on 
land  and  a  building  is  afterwards  erected  on 
the  land  so  as  to  create  a  mechanic's  lien,  the 
mortgage  has  a  priority  on  the  land  onl^,  and 
the  mechanic's  lien  has  priority  on  the  building, 
which  may  be  sold  and  removed  from  the  land. 

CrookevY.  Grant,  5  Tex.  Civ.  App.  182;  Pope 
Y.  Graham,  44  Tex.  196;  Brooks  v.  Burlington 
<fc  8.  W,  R.  Co.  101  U.  8.  443,  25  L.  ed.  1057; 
Taylor  v.  Burlington,  C  R  d  M.  R  Co.  4 
Dill  570;  Datis  v.  Bilsland,  85  U.  S.  18  Wall. 
659,  21  L.  ed.  969;  Neilson  v.  Iowa  Eastern  R. 
Co.  44  Iowa,  71;  GeicheU  y.  AUen,  84  Iowa,  559; 
Equitable  L.  Ins.  Co.  Y.8lye,  45  Iowa,  615;  Hicks 
V.  Scofield,  121  Mo.  881;  Haxtun  Steam  Heater 
Co.  Y.  Gordon,  2  N.  D  246. 

When  a  lienor  and  the  owner  of  the  land 
*nier  into  a  contract  whereby  said  owner  agrees 
to  erect  on  the  land  a  building,  and  the  owner 
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makes  contracts  with  materialmen  and  therehj 
creates  mechanics'  liens,  such  mechanics'  liens 
attach  to  the  interest  of  both  said  lienor  and 
said  owner,  and  they  are  superior  to  the  rights 
of  said  lienor. 

Henderson  ▼.  QmneUy^  128  Dl.  98;  PauUen 
Y.  Manske,  126  111.  72;  Bohn  Mfg.  Co.  v. 
Kountee,  80  Neb,  719,  12  L.  R  A.  83;  MHUap 
V.  Ball,  80  Neb.  728;  SheehyY.  Falfon,  88  Neh. 
691;  HiU  V.  GiU,  40  Minn.  441. 

The  mere  recording  of  the  mortgage  without 
furnishing  any  money  will  not  give  the  mort- 
gage priority  over  a  mechanic's  lien  contract 
made  l>efore  any  money  was  furnished. 

KUpatrick  y.  Kansas  City  A  B.  R  Oo.  9^ 
Neb.  620;  North  Presby,  ChurchY,  Jevne,  82  UL 
214,  88  Am.  Dec.  261. 

The  opinion  of  the  court  of  civil  appeals  was 
as  follows: 

Finley*  J.: 

**  Appellants'  first  assignment  of  error  ap- 
plies to  appellee  Qrifllths  alone,  and  is  as 
follows :  'The  court  erred  in  not  sustaining 
the  special  exceptions  of  defendants  to  the 
second  amended  petition  of  plaintiff  John 
Gri filths,  to  the  effect  that  said  petition  was 
insufficient,  in  that  the  plans  and  specifica- 
tions of  the  architect  referred  to  in  and  made 
a  part  of  the  alleged  contract  declared  upon 
were  not  set  out  in  said  petition.  Such  plans 
and  specifications  not  being  set  out,  defend- 
ants were  not  enabled  from  the  petition  of 
said  plaintiff  to  determine  whether  or  not 
said  plaintiff  had  complied  with  his  con- 
tract. ' 

^'The  contract  set  out  by  plaintiff  GrifiBths 
in  his  petition  provided  :    'That  for  the  con- 
sfderation  hereinafter  mentioned  the  parties 
of  the  first  part  agree  and  bind  themselves 
.  . .     .to  erect,  build,  and  complete  a  hotel 
building  in  the  city  of  Dallas,  state  of  Texas, 
on  the  corner  of  Commerce  and  Akard  streets, 
according  to  drawings  and  specifications  and 
addenda  to  specifications  made  for  same  bv 
Isaac  S.  Taylor,  architect :    .    .    .    the  work 
to  be  done  under  the  superintendence  and  ac- 
cording to  the  directions  of  said  architect, 
ho  having  power  to  reject  any  portion  of  the 
work  or  materials  which  in  his  opinion  is 
not  in  accordance  with  said  drawin|rs  and 
specifications,  and  his  decision  in  all  such 
matters  shall  be  final  and  binding.     .     .     . 
That  the  said  architect  shall  be  at  liberty  to 
make  any  devintion  from  or  alteration  in  the 
plan,  form,  and  construction  described  and 
shown  in  said  plans  and  specifications  with- 
out in  any  way  affecting  tne  validity  of  this 
agreement. '    In  consideration  of  thefaithf  ul 
performance  of  aforesaid  work  the  hotel  com- 
pany asree  to  pay  the  contractor  the  sum  of 
$315. 000.    Payments  to  be  made  upon  vouch- 
ers from  said  architect. 

"The  petition  alleged  that  on  Augnst  24, 
1891,  the  said  work  uuder  said  contract  being 
practically  done,  the  said  Isaac  8.  Taylor, 
architect,  did  make  and  deliver  to  plafntitf 
his  certain  certificate  in  writing,  in  sutwtance 
as  fol  lows : 

"•No.  ,  St.  Louis,  Mo.,  Augusts!, 

1891. 

"'To  Oriental  Hotel  Company:  I  hereby 
certify  that  John  Qritllths  is  entitled  to  the 


1800. 


Obisntal  Hotkl  Co.  v.  Griffithil 


r69 


paymeDt  of  thirtj* three  thousand  two  hun- 
dred and  fifty  dollars,  balance  in  full  for 
al  I  demands  per  agreement,  for  construction 
of  hotel  builaing  on  comer  of  Ck>mmeroe  and 
Akard  streets,  in  city  of  Dallas,  Texas. 
$83, 250.  Isaac  8.  Taylor.  * 

"That  said  certificate  was  the  voucher  of 
«aid  architect,  provided  for  in  said  contract, 
upon  which  plaintiff  was  entitled  to  pay- 
ment. That  the  said  architect  did,  on  Jan- 
uary 16,  1892,  formally,  and  in  strict  accord- 
ance with  the  terms  of  said  contract,  accept 
aaid  work,  and  give  to  plaintiff  Qrifflths  the 
^certificate  therefor,  which  certificate  was  in 
words  and  figures  as  follows: 

"'St.  Louis,  Mo.,  January  16,  1802. 

*'John  Orifllths,  Esq.— Dear  Sir:  I  con- 
sider your  contract  fulfilled  on  the  Oriental 
Hotel  Building  at  Dallas,  Texas. 

"'Respectfully,  Isaac  8.  Taylor.* 

*That  the  acceptance,  evidenced  by  the 
aforesaid  certificate  of  January  16,  1802,  was 
«  formal  acceptance  under  and  in  accordance 
with  the  terms  of  said  contract.  The  peti- 
tion further  alleged  that  on  February  4,  1892, 
«t  a  regular  meeting  of  the  board  of  direct- 
ors of  said  defendant,  the  Oriental  Hotel 
Companv,  said  board  duly  passed  a  resolu- 
tion, ana  placed  the  same  upon  the  minutes, 
accepting  said  hotel  building  from  said  pe- 
titioner and  other  contractors,  as  fully  com- 
pleted in  accordance  with  said  contract.  Ap- 
pellants (defendants  below)  excepted  to  said 
petition,  because  it  failed  to  set  forth  the 
plans  and  speciilcations  of  the  architect,  the 
same  being  sworn  to  be  part  of  the  alleged 
contract,  which  exception  was  overruled. 
The  plans  and  specifications  referred  to  in 
the  contract  according  to  which  the  build- 
ing was  to  be  erected  were  not  necessary  to 
be  set  out  in  detail  by  the  pleadings  of  the 
plaintiff.  £specia!2y  is  this  true  in  view  of 
the  allegatioas  that  the  work  was  accepted 
by  the  architect,  and  the  Oriental  Hotel  Com- 
pany as  well,  as  being  completed  in  accord- 
ance with  the  terms  of  the  contract.  If  the 
work  was  accepted  as  coming  up  to  the  con- 
tract, as  alleged,  in  the  abwnce  of  allega- 
tions of  fraud  or  mistake  there  was  no  Is- 
sue rendering  it  proper  to  go  into  inquiry 
whether  the  work  was  performed  acconiing 
to  the  plans  and  specifications.  Phillips, 
Mechanics'  Liens,  %i  186,  254. 

**  The  second  and  ninth  assignments  of  er- 
ror raise  the  same  question,  and  are  next  pre- 
sented by  appellants.  They  are:  'Second. 
The  court  erred  in  sustaining  the  exceptions 
of  plaintiffs  to  the  eleventh  paragraph  of  de- 
fendants* answer,  in  that  the  foreclosure  and 
sale  therein  set  forth  discharged  the  premises 
described  by  plaintiffs  from  any  ana  all  roe- 
ohanics'  liens,  and  transferred  the  liens  of 
the  plaintiffs,  if  any  thev  ever  had,  to  the 
proceeds  of  said  sale,  and  the  purchaser  un- 
der said  sale  took  the  premises  unencumbered 
by  any  mechanic's  lien.  Said  iudsment  was 
in  no  sense  void,  and  the  plaintiffs  should 
not  have  been  permitted  to  attack  the  same 
in  this,  a  collateral,  action.'  'Ninth.  The 
court  erred  in  sustaining  the  demurrers  of  the 
plaintiffs  De  Wolf,  Baker,  &  Smith  Co.  and 
Eaton  &  Prince  Co., to  the  eleventh  paragraph 
of  the  defendants'  answer,  in  that  the  judg- 


ment  of  foreclosure  and  sale  and  purchase 
therein  set  forth  had  the  legal  effect  of  con- 
veying the  premises  described  by  plaintiffs 
to  the  purchaser,  Neiman,  discharged  of  any 
and  all  claims  of  mechanics'  liens,  and  same 
had  the  effect  of  transferring  any  liens  said 
plaintiffs  mav  have  had  from  the  property 
to  the  proceeds  of  said  sale,  and  there  could 
be  no  second  sale  to  satisfy  other  niechanics' 
lien  claims.'  Appellants  urge  uuder  these 
assiiniments  this  proposition :  '  Where  there 
are  various  liens  filed  in  conformity  to  the 
statute  on  the  subject  by  different  mechanics, 
lumber  and  material  men,  against  the  same 
house,  for  work  done  and  lumber  and  ma- 
terials furnished  and  used  in  the  construc- 
tion thereof,  a  proceeding  and  sale  of  the 
house  upon  any  one  of  the  liens  will  release 
it  from  the  whole  of  them,  and  the  purchaser 
at  the  sheriff's  sale  will  accordingly  hold  it 
entirely  discharged  therefrom.'  liie  elev- 
enth paragraph  of  defendants'  answer  and 
the  exhibits  attached  thereto  show  that  in  a 
suit  brought  by  one  Spellman  against  the 
Oriental  Hotel  Company,  wherein  Spellman 
was  the  sole  plaintiff  and  the  hotel  company 
the  sole  defendant,  a  judgment  was  entered 
on  August  26,  1892,  in  favor  of  Spellman  for 
$15,719.51,  with  foreclosure  of  mechanic's 
lien  on  the  property  in  question  in  this  case ; 
that  thereafter,  on  November  1,  1892,  the 
same  was  sold  under  order  of  sale  issued  on 
said  Judgment,  and  purchased  by  defendant 
Neiman  for  the  sum  of  $250;  that  after  this 
purchase  Neiman  notified  the  sheriff  that  there 
were  other  mechanics'  liens  on  the  property 
sold,  and  that  the  sheriff  should  not  pay  the 
entire  purchase  price  to  the  plaintiff  in  the 
writ,  but  should  pay  it  into  court,  and  ask 
the  court's  instructions  in  regard  to  the  same ; 
that  he  would  claim  that  the  property  could 
not  be  sold  again  under  another  lien.  Spell- 
man's  judgment  was  in  the  usual  form  of  a 
judgment  for  foreclosure  of  Hen  in  Texas, 
and  the  clerk  of  the  court  was  ordered  to  is- 
sue to  the  sheriff  or  any  constable  of  Dallas 
countv,  Texas,  an  order  of  sale,  command- 
ing him  to  sell  said  Oriental  Hotel  property 
as  under  execution,  and  to  apply  the  pro- 
ceeds so  realized  to  the  pavment  and  satis- 
faction of  the  said  Spellman ^s  judgment,  and, 
if  there  was  a  surplus,  to  pay  said  surplus 
to  the  defendant  hotel  company.  The  order 
of  sale  issued  on  said  ludgment  conformed 
thereto,  and  was  an  order  directing  sale  to 
be  made  for  the  benefit  of  said  Spellman,  and 
directing  the  proceeds,  after  satisfying  hia 
debt,  to  be  paid  to  the  hotel  company.  The 
record  shows  that  the  propertv  In  question 
cost  over  one  half  million  dollars.  To  said 
eleventh  paragraph  of  defendants*  answer 
plaintiffs  demurred,  on  the  ground  that  the 
matters  therein  set  up  showed  no  defense  to 
the  action,  and  were  irrelevant  and  imma- 
terial, it  appearing  from  said  pleading  and 
exhibits  that  plaintiffs  were  not  parties  to 
said  judgment,  and  not  affected  or  bound 
thereby,  which  demurrei  the  court  sus- 
tained. 

*'The  statutory  law  in  force  in  Texas  at 
the  time  of  the  making  of  the  contracts  filed 
as  liens,  and  at  the  time  of  bringing  the 
suits,  and  at  the  time  of  the  trial  of  this 
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cause,  bearing  on  'this  controversy,  was,  in 
substance,  as  follows: 

"Article  8164:  'Any  person  or  firm  who 
nay  labor,  or  furnish  material,  machinery, 
or  fixtures,  or  to  erect  any  house  or  improve- 
ment, .  .  .  under  or  by  virtue  of  any 
contract  with  the  owner  thereof,  upon  com- 
plying with  this  act,  shall  have  a  lien  on 
such  house,  building,  fixtures,  or  improve- 
ment, and  shall  also  have  a  lien  on  the  lot 
necessarily  connected  therewith,  to  secure 
payment  for  labor,  lumber,  material,  ma- 
chinery, or  fixtures.     .     .     .' 

*" Article  8165:  '.  .  .  It  shall  l)e  the 
duty  of  every  original  contractor,  within 
four  months  .  .  .  after  the  indebtedness 
shall  have  accrued,  to  file  their  contract  in 
the  office  of  the  county  clerk  of  the  county 
in  which  the  propcrtv  is  situated,  and  cause 
same  to  be  recorded  in  a  book  to  be  kept  by 
the  county  clerk  for  that  purpose. ' 

••Article  8167:  *.  .  .  The  contracts 
.  .  .  when  filed  and  recorded  as  above 
provided  shall  be  accompanied  by  a  de- 
scription of  the  lands,  houses,  and  improve- 
ments made  against  which  the  lien  is 
claimed.' 

"  Article  8171 :  'The  lien  .  .  .  shall 
attach  to  the  building  ...  in  prefer- 
ence to  any  prior  lien  or  encumbrance  or 
mortgage  upon  the  land,  .  .  .  and  per- 
sons enforcing  same  may  have  such  building 
.  .  .  sold  separately  .  .  .  provided 
any  lien,  encumbrance,  or  mortgage  on  laud 
or  improvement  at  time  of  inception  of  lien 
shall  not  be  affected  thereby,  and  holders  of 
such  liens  need  not  be  made  parties.* 

"Article  8172:  'When  improvements  are 
sold  separately,  the  purciiaser  shall  be,  by 
the  oiTlcer  makine  the  sale,  placed  in  posses- 
sion thereof,  and  he  shall  have  the  rieht 
to  remove  the  same  within  a  reasonable 
time.  . 

"Article  3179:  'The  liens  for  work  .  .  . 
shall  be  upon  an  equal  footing,  without  ref- 
erence to  the  date  of  filing  the  lien,  and  in 
ull  cases  where  a  sale  shall  be  ordered  and 
the  property  sold,  which  mav  be  described 
in  lien,  the  proceeds  arising  from  such  sale, 
if  not  sufficient  to  discharge  all  the  liens 
against  the  same,  without  reference  to  the 
date  of  filing  the  lien,  shall  be  paid  pro  rata 
on  the  respective  liens.     .     .     .* 

"The  constitutional  provision  upon  which 
the  legislative  enactments  are  based  reads 
(Const.  1876,  art.  16,  §  37)  :  'Mechanics, 
artisans,  and  materialmen  of  every  class  shall 
have  a  lien  upon  the  buildings  and  articles 
made  or  repaired  by  them  for  the  value  of 
their  labor  done  thereon,  or  material  furnished 
therefor;  and  the  leeislature  shall  provide 
by  law  for  the  speedy  and  efficient  enforce- 
ment of  said  liens.*  The  lien  is  created  by 
the  Constitution,  and  the  statutes  serve  the 
purpose  only  of  providing  the  means  for  its 
enforcement.  In  effecting  this  object,  the 
statutes  place  the  liens  held  by  different  per- 
sons for  work  or  material  upon  the  same 
building  upon  the  same  footing,  without 
reference  to  the  date  of  filing.  They  are 
made  co-ordinate  liens  upon  the  same  prop- 
erty. The  statute  is  silent  as  to  the  matter 
of  parties  in  the  proceeding  of  foreclosure  of 
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the  mechanic's  Hen,  and  lays  down  no  spe- 
cial procedure  differing  from  other  foreclos- 
ure suits.  No  special  form  of  decree  is  pro- 
vided, but  the  decree  in  this  prooeedin/;  la 
left  to  be  governed  by  article  1340,  Kev. 
Btat.,  which  prescribes  the  form  of  decree  of 
foreclosure  of  mortgages  and  other  liens  with- 
out distinction.  As  there  is  no  special  pro- 
cedure provided  by  statute  for  the  foreclos- 
ure of  mechanics'  liens,  and  as  the  several 
liens  are  made  of  the  same  dignity  and  force, 
we  must  look  to  the  law  governing  the  fore- 
closure of  other  co-ordinate  liens  to  determine 
the  question  of  necessary  parties.  Waldrqf 
V.  ikoU,  46  Tex.  4,  6;  Phillips.  Mechanics* 
Liens,  ^g  809,  815.  Foreclosure  suits  are 
equitable  proceed in^^s,  and  all  parties  whose 
rights  are  to  be  affected  by  the  result  must 
be  made  parties  before  they  can  be  concluded 
by  the  aecree.  Waldroff  v.  Swtt^  supra/ 
Adams  v.  Cook,  55  Tex.  165 ;  White^lle  y. 
Texas  Loan  Agency  (Tex.)  27  8.  W.  809;  3 
Buckuer,  Dig.  ^§  107,  122 ;  8  Pom.  £q.  Jar. 
§  1269 ;  Brooks  v.  Burlington  d  8.  W.  IL  Co. 
101  U.  tt.  448,  25  L.  ed.  1057 ;  Bavis  v.  Al- 
vord,  94  U.  S.  546,  24  L.  ed.  284 ;  15  Am.  & 
£ng.  Enc.  Law,  p.  172,  note  6. 

"  We  are  cited  by  appellants'  counsel  in 
support  of  their  proposition  to  the  Pennsyl- 
vauia  case  of  Anshuts  v.  MeCleUtind,  5  Watts, 
487,  and  the  Georgia  case  of  Burham  v.  Majfo, 
82  Ga.  192.    These  cases  announce  the  propo- 
sition contended  for,  but  they  are  based  upon 
statutes  materially  different  from  ours.      In 
Pennsylvania  the  proceeding  is  purely  stat- 
utory.    It  is  a  proceeding,  and  is  not  g^ov- 
emed  by  the  principles  of  equity  applicable 
to  the  ordinary  equitable  proceeding  of  fore- 
closure of  liens.     The  Georeia  case  is  based 
upon  a  statute  which  provides:    'Whenever 
any  house  and  lot,  or  houses  and  lands,  sub- 
ject to  encumbrances  herein  created,  shall  be 
seized  and  sold  by  authority  of  any  process 
or  decree  of  any  court  in  this  state,  the  same 
i^all  pass  to  the  purchaser  free  from  such 
encumbrance,  which  encumbrance  shall  at- 
tach to  the  proceeds  in  tlie  hands  of  the  of- 
ficer making  it,  on  a  notice,  as  in  cases  of 
claims  to  monev  raised   under  execution, 
which  notice  with  the  money  shall  be  re- 
turned to  the  court  by  the  officer.*     It  is 
urged  that  article  3179  of  our  statutes,  before 
quoted,  in  providing  for  the  prorating  of  the 
proceeds  of  the  sale  of  the  property  in  a  fore- 
closure suit,  where  the  proceeds  are  insuffi- 
cient to  discharge  all  the  liens,  was  intendeii 
and  should  be  construed  to  have  the  effect  of 
transferring  all  co-ordinate  liens  upon  the 
property  to  the  proceeds  of  the  sale,  and  pass- 
ing the  property  to  the  purchaser  free  from 
such  liens,  notwithstanding  such  lienors  are 
not  parties  to  the  foreclosure   proceedine. 
That  the  legislative  intent  was  to  place  all 
such  liens  upon  an  equal  footing   is  quite 
clear ;   but  that  it  was  also  intended  that  a 
foreclosure  sale  at  tlie  instance  of  one  lienor 
should  discharge   the   property    from  other 
co-ordinate  liens,  whose  holders  are  not  par- 
ties to  the  suit,  and  transfer  such  liens  to  the 
proceeds  of  sale,  is  certainly  not  expressed 
in  the  statute.      Can  such  an  intent  be  im- 
plied?    No  provision  whatever  is  made  fur 
notice  to  co-ordinate  lienors;  no  direction  is 
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KiTOD  as  to  any  inquiry  and  adjudication  of 
co-ordinate  liens  hy  the  court,  and  the  hold- 
ing of  the  funds  for  distribution ;  and  no 
method  is  pointe<l  out  to  co-ordinate  lien- 
boldere  for  proceed  i  ng  agai  nst  the  fund.  The 
Constitution  commands  the  legislature  to 
provide  for  the  speedy  and  efficient  enforce- 
ment of  such  liens  created  by  that  instru- 
ment, and  it  would  seem  that,  if  the  legis- 
lature had  intended  that  all  liens  should  be 
discharged  by  the  sale  of  the  property  pro- 
cured by  one  lienor,  it  would  have  provided 
also  the  means  of  protecting  the  holders  of 
other  liens  of  the  same  character.  All  par 
ties  holding  such  liens  are  entitled  to  their 
day  in  court,  and  such  liens  cannot  be  de- 
vested out  of  them  by  a  Judicial  proceeding 
to  which  such  holders  are  not  parties.  The 
assignment   is  therefore  not  well  taken. 

**  Appellants*  third  assignment  of  error 
complains  of  the  court  for  admitting  in  evi- 
dence, over  objection,  the  contract  declared 
upon  by  appellee  Grifliths:  (1)  Because  the 
contract  was  not  accompanied  by  the  plans 
and  specifications  therein  referred  to.  This 
point  has  already  been  noticed.  (2)  Because 
the  contract  appears  to  be  between  the  hotel 
company  as  one  party  and  John  Griffiths, 
William  E.  Frost,  Frank  R.  Alsip,  Carle  D. 
Bradley,  and  J.  Foster  Rhodes,  as  the  other 
parties,  while  Griffiths  is  the  sole  party  plain- 
tiff. Griffiths  and  the  hotel  company  were 
the  parties  who  contracted,  and  the  other 
parties  were  mere  sureties ;  this  clearly  ap- 
pears from  the  contract,  and  the  objection  to 
the  evidence  was  properly  overruled. 

''The  tenth  and  eleventh  assignments  raise 
the  same  question  as  to  other  parties,  and, 
for  the  reasons  above  given,  are  untenable. 

''Appellants'  sixth,  fourth,  and  fifth  as- 
signments of  error  announce  this  proposition  : 
'Under  a  building  contract  stipulating  that 
the  value  of  the  work  shall  be  **Daid  for 
when  the  work  shall  be  finished  entire  and 
complete,  and  accepted  by  the  architect,"  an 
acceptance  by  the  architect  does  not  conclude 
the  parties  from  proving  that,  as  matter  of 
fact,  the  work  has  not  been  **  finished  entire 
and  complete, "  in  accordance  with  the  con- 
tract. *  The  contract  provided  that  the  par- 
ties of  the  first  part  were' to  erect,  build,  and 
complete  the  building  in  question  according 
to  tlie  drawings,  specifications,  and  addenda 
to  specifications  made  by  Taylor,  the  archi- 
tect, 'tlie  work  to  be  done  under  the  super- 
intendence and  according  to  the  drawings  of 
said  architect,  he  having  power  to  reject  any 
portion  of  the  work  or  materials  which,  in 
his  oj)inion,  is  not  in  accordance  with  said 
drawings  and  specifications,  and  his  decision 
in  all  such  matters  shall  be  final  and  bind- 
ing; .  .  .  that  the  said  architect  shall 
be  ut  liberty  to  make  any  deviation  from  or 
alteration  in  the  plan,  form,  and  construc- 
tion described  and  shown  in  said  drawings 
and  specifications,  without  in  any  way  af- 
fecting the  validity  of  this  agreement ;  and 
the  said  architect  shall  also  be  at  liberty  to 
make  any  addition  to  or  omission  in  the  work 
and  materials  of  said  building  as  he  may 
think  proper. '  And,  after  providing  for  tlic 
time  and  manner  of  the  payment  of  85  per 
cent  of  the  contract  price  for  the  work  cov 
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ered  by  said  contract,  said  contract  further 
provided  that  'the  remaining  15  per  cent  of 
the  value  of  the  work  to  be  paid  for  when 
the  work  shall  be  finished  entire  and  com- 
plete and  accepted  by  said  architect.  Pay- 
ments to  be  made  upon  vouchers  from  said 
architect. '  The  architect  certified  that  Grif- 
fiths had  fulfilled  his  contract,  and  was  en- 
titled to  $88,250,  balance  in  full  as  per  said 
agreement. 

•*The  Oriental  Hotel  Company,  by  resolu- 
tion of  its  board  of  directors,  accepted  the 
building  from  Griffiths  as  completed  in  ac- 
cordance with  his  contract.  Acceptance  by 
the  architect  and  acceptance  by  the  hotel  com- 
pany were  alleged  by  plaintiffs,  wliile  de- 
fendants* pleadings  as  to  this  point  consisted 
of  a  general  denial.  The  work  having  been 
accepted  by  the  architect  and  the  hotel  com- 
pany as  well,  and  there  being  no  allegations 
of  fraud  or  mistake,  there  was  no  issue  upon 
which  evidence  was  admissible  tending  to 
show  that  the  work  was  not  performed  ac- 
cording to  the  contract.  BoettUr  v.  Tendiek, 
73  Tex.  493-494,  5  L.  R.  A.  270 ;  Ooiiier  v. 
Betterton  (decided  by  this  court  at  present 
term)  87  Tex.  440;  JMigUy  v.  Oreene,  54 
Cal.  886.  There  is  no  force  in  the  further 
contention  that  the  acceptance  of  the  hotel 
company  was  not  binding  upon  lien  credit- 
ors. In  the  absence  of  fraud  or  mistake  al- 
leged and  proved,  such  an  acceptance  could 
not  be  gone  behind  by  other  lien  creditors. 
Phillips,  Mechanics*  Liens,  §  254.  None  of 
the  propositions  presented  under  these  assign- 
ments are  meritorious. 

"Appellants'  eighth  assignment  is  directed 
at  the  action  of  tlte  court  in  directing  a  ver- 
dict for  appellee  Griffiths  upon  the  alleged 
around  that  the  evidence  tended  to  show  that 
Griffiths  had  waived  his  lien  in  favor  of  th» 
trust  company,  or  that  his  conduct  was  sucU 
as  to  lead  the  trust  company  to  believe  that 
he  would  not  assert  a  superior  lien  to  its 
mortgage,  and  that  it  did  rely  upon  such 
conduct  and  so  believe,  etc.  This  assign- 
ment is  not  sustained  by  the  record  ;  Griffiths 
did  not  waive  his  lien,  and  he  said  nothing 
and  did  nothing  upon  which  the  trust  com- 
pany was  Justified  in  relying  as  a  waiver  of 
his  lien  in  its  favor.  While  Griffiths  knew 
that  the  loan  would  be  made,  it  was  made 
independent  of  him.  He  did  not  influence 
it,  and  no  word  or  act  on  his  part  is  shown 
to  be  in  anv  degree  the  basis  of  the  loan  on 
the  part  of  the  trust  company.  The  trust 
company  must  be  held  to  have  had  notice 
that  the  laws  of  Texas  gave  such  a  contractor 
a  prior  lien  upon  the  building  for  his  work ; 
and  it  made  the  loan  knowing  that  Griffiths 
would  have  such  lien  prior  to  its  lien,  and 
it  attempted  to  provide  against  it  by  requir- 
ing the  hotel  company  first  to  expend  $'^50.- 
000  on  the  building  before  its  money  should 
be  paid  over,  and  to  give  bond  to  Keep  the 
property  free  of  liens.  There  is  nothing  in 
the  evidence  which  would  have  JustifiS  a 
verdict  against  Griffiths  upon  the  grounds  of 
waiver  or  estoppel.  As  to  waiver :  Irtin  y. 
Gamer,  50  Tex.  54 ;  Dean  v.  Hudion^  1  Tex. 
Unrep.  Cos.  870;  lierehanU*  MuL  Inn.  Co. 
V.  LactHnx.  45  Tex.  168,  170 ;  Jonea  v.  WhiU, 
72  Tex.   816;  Phillips^  Mechanics'   Liens. 
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^  117,  278.  As  to  estoppel:  BurUion  y. 
Burleson,  28  Tex.  415,  417 ;  Scoby  v.  Sweatt, 
Id.  730;  Equitable  Mortg.  Co.  v.  Norton.  71 
Tex.  689 ;  Mambiin  v.  Knight,  81  Tex.  351 ; 
Page  ▼.  Amim,  29  Tex.  70-78;  PtUra  v. 
CkmenU,  52  Tex.  143,  144 ;  Edwards  y.  Dick- 
son, 66  Tex.  617,  618 ;  Bynum  y.  Preston,  69 
Tex.  291 ;  Bigelow,  Estoppel,  p.  570. 

"Appellants'  twelfth  assignmeDt:  'The 
court  erred  in  InstructiDg  a  yerdict  in  favor 
of  the  plaintiffs  De Wolf, Baker  &  Smith  Co. , 
and  Eaton  &  Prince  Co.,  in  that  it  was  an 
undisputed  fact  that  the  contracts  of  each  and 
eyery  of  said  plaintiffs  were  entered  into,  and 
the  labor  performed  and  the  material  fur- 
nished thereunder,  long  subsequent  to  the 
execution,  deliyerj,  and  recordation  of  the 
deed  of  trust  under  which  defendants  claim, 
which  deed  of  trust  embraced  the  lot  and 
improyements  then  thereon,  as  well  as  all  im- 
provements thereafter  placed  upon  the  same, 
and  the  court  erred  in  not  giving  in  charge 
to  the  jury  upon  this  question  the  second 
charge  requested  by  defendants.  Said  plain- 
tiffs' contracts  being  long  subsequent  to  the 
execution  and  recordation  of  said  deed  of 
trust,  said  plaintiffs  acquired  a  lien  only 
upon  such  interest  as  the  mortgagor  then  had, 
and  the  court  erred  in  not  so  instructing  the 
Jury. '  The  hotel  company,  in  August,  1889, 
began  the  erection  of  the  building  in  ques- 
tion according  to  the  plans  and  specifications 
prepared  therefor  by  I.  S.  Taylor,  architect, 
and  had,  prior  to  February  24,  1890,  com- 
pleted and  paid  for  the  foundation  thereof. 
On  February  24.  1890,  the  hotel  company  let 
to  Griffiths  a  contract  for  the  greater  part 
of  the  construction  of  the  building  above 
the  foundation.  Griffiths  betran  his  work  on 
April  4,  1890,  and  from  that  date  until  the 
work  was  completed  he  proceeded  continu- 
ously, with  a  short  cessation  only  in  the  fall 
of  1890.  March  19,  1891,  Baker  &  Smith 
Co.  contracted  with  the  hotel  company  to 
build  and  place  in  said  hotel  building  a 
steam-heating  and  boiler  apparatus,  and  on 
July  6,  1891,  Eaton  &  Prince  Co.  contracted 
witli  the  hotel  company  to  furnish,  supply, 
and  erect  in  said  hotel  building  three  eleva- 
tors, described  in  said  contract.  Baker  & 
Smith  Company  and  Eaton  <&  Prince  Com- 

fiany  commenced  work  under  their  respect- 
ve  contracts  at  once  upon  making  the  same, 
and  performed  said  contracts  according  to 
the  terms  thereof,  and  finished  the  same  about 
October  19  and  November  24,  1891,  respect- 
ively. On  February  6,  1890,  the  hotel  com- 
pany made  a  proposition  lo  the  St.  Louis 
Trust  Company  to  negotiate  the  hotel  com- 
pany's bonds,  to  be  secured  by  a  mortgage 
on  the  hotel  property.  This  proposition  re- 
ferred to  the  plans  prepared  by  Taylor,  archi- 
tect, under  which  the  hotel  building  was  be- 
ing erected,  and  gave  estimates  of  the  cost 
of  the  various  parts  of  the  building ;  among 
others,  of  the  work  afterwards  done  by  Baker 
&  Smith  Co.  and  Eaton  <&  Prince  Company. 
This  proposition  resulted  in  an  agreement 
dated  April  80,  1890,  between  the  hotel  com- 
pany and  the  trust  company  as  representative 
of  tne  proposed  bondholders,  whereby  the  ho- 
tel company  is  bound  to  construct  the  build- 
ing according  to  the  aforesaid  plans,  speciflca- 
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tions,  and  estimates.    This  contract  likewiaa 
provided  for  the  payment  by  the  trust  com- 
pany of  the  money  borrowed  directly  to  eon- 
tractors  engaged  in  the  construction  of  the 
hotel  building.    As  part  of  this  contract,  and 
under  the  same  cover,  the  trust  company  took 
from  the  hotel  company  a  bond  with  secur- 
ity, to  indemnify  them  against  mechanics' 
and  other  liens  not  satisfied  by  the  borrowed 
money  in  the  hands  of  the  trust  company. 
Pursuant  to  this  agreement,  the  hotel  com- 
pany executed  its  mortgage,  dated  May  1  and 
recorded  May  20,  1890,  on  the  hotel  lot  and 
improvements.     March   19,    1&91,    Baker  A 
Smith  Company  contracted  with  the  hotel 
company  to  do  certain  of  the  contemplated 
work  on  the  building,  and  did  it.     July  6, 
1891,  Eaton  &  Prince  Company  contracted  to 
do  certain  of  the  contemplated  work  on  the 
building,  and  did  it.     The  contractors  have 
never  been  paid  in  full  for  their  work  so 
done,  and  have  filed  their  liens.     The  court 
Instructed  a  verdict  for  these  parties,  and  a 
foreclosure  of  the  lien  on  the  building  aboye 
the  foundation,  and  refused  the  following 
charge  asked  by  appellants:    'It  appearing 
that  the  contracts  of  the  plaintiffs,  I>eWol^ 
Baker  &  Smith  Company,  and  Eaton  <Sk  Prince 
Company,  with  the  hotel  company,  were  en- 
tered into  subseauent  to  the  execution,  de- 
livery, and  recordation  of  the  deed  of  trust 
under  which  defendants  claim,  which  deed 
of  trust  embraced,  not  only  the  land  and  im- 
provements then  thereon,  but  the  improye- 
ments to  be  thereafter  placed  thereupon  ae 
well,  and  it  appearing  that  neither  of  said 
plaintiffs  performed  labor  or  furnished  ma- 
terial until  after  the  execution,  delivery,  and 
recordation  of  said  deed  of  trust,  you  are  in- 
structed that  the  lien  afforded  by  said  deed 
of  trust  was  paramount  and  superior  to  tJie 
lien  asserted  by  said  plaintiffs,  and  the  sale 
under  said  deed  of  frust  extinguished  anj 
claim  of  lien  said  plaintiffs  may  have  had; 
and  you  will  so  find. '    This  assignment  pre- 
sents a  question  of  some  difficulty.     The  leg- 
islative intent  is  not  as  plain  as  it  might  be 
expressed.     We  think,  however,  that  a  fair 
ana  liberal  construction  of  the  statute,  keep- 
ing in  view  the  constitutional  mandate  and 
the  manifest  object  tio  be  accomplished,  leads 
to  the  conclusion  that  it  was  intended  to  giy^ 
mechanics  a  lien  upon  the  building  which 
their  labors  and  materials  brought  into  exist- 
ence as  a  building, superior  to  all  other  liena 
But  for  such  labor  and  material  the  build- 
ing would  not  have  been  erected,  and  no 
mortgage  lien  could  have  attached  thf^reto. 
The  fact  that  their  contracts  were  made  and 
work  performed  after  the  execution  and  rec- 
ord of  the  mortgage  upon  the  land  and  pro- 
spective building,  under  the  facts  of  this 
case  should  not  have  the  effect  to  subordinate 
their  liens  to  that  of  the  mortgage.     Const. 
1876,  art.  16.  §  87;  Sayles*  Tex.  Civ.  btaL 
arts.  8164,  8171,  8179 ;  Sehultze  y.  Alamo  Ic$ 
dBrew,  Co.  2  Tex.  Civ.  App.  242,  244;  Ham- 
burg-Bremen  F,   Ins,  Co,  v.    Oariingtnn.  66 
Tex.  106,  59  Am.  Hep.  618;  Neils'ta  v.  Insa 
Eastern  B.  Co.  44  Iowa,  78-78 :  SquitabU  L. 
Ins,    Co,  y.  8lye,  45  Iowa,  616-618 ;   BrookM 
y.  Burlington  <t8.W,  R.  Co.  101  U.  S.  450- 
452,  25  L.  ed.  1060,  1061 ;  Taylor  y.  BurUn§- 
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ion,  a  R  A  M.  R.  Co.  A  Dill.  575,  Fed. 
Cas.  No.  18,788;  Geichell  y.  AOen,  84  Iowa, 
560 ;  Avery  t.  dark,  87  Cal.  028 ;  Davit  v. 
BOtland,  85  U.  8.  18  Wall.  661,  21  L.  ed. 
969 ;  Fuquay  y.  Stickney,  41  Cal.  587. 

" The  foarteenth  aasignmeDt  complains  that 
the  decree  does  not  sufficiently  describe  the 
property  upon  which  the  lien  of  appellees 
other  than  Griffiths  is  foreclosed.  The  de- 
cree properly  describes  tlie  lot  and  building 
thereon,  and  forecloses  the  lien  on  the  prop> 
erty  described,  'saye  and  except  the  land  and 
the  basement  and  foundation  of  said  hotel 
building.'  This  description  we  think  suffi- 
cient. Allday  y.  Whitaker,  66  Tex.  671; 
Myen  y.  Maveriek  (Tex. )  27  S.  W.  950-1088 ; 
Phillips,  Mechanics*  Liens,  879. 

** Appellants'  seyenteenth assignment :  'The 
court  erred  in  not  requiring  the  plaintiff  Grif- 
fiths to  accept  the  $5,000  stock  tendered  him 
in  open  court  by  defendants,  and  in  notgiying 
defendants  creidit  therefor,  because :  First, 
said  stock  was  tendered  to  Griffiths  within 
a  reasonable  time  after  be  procured  the  pur 
ported  final  certificate ;  and,  second,  because, 
by  the  terms  of  the  contract  Griffiths  became 
and  was  a  subscriber  to  the  original  capital 
stock  of  said  hotel  company,  and  it  was  not 
a  coutract  to  deliyer  or  to  pay  him  stock  of 
any  other  company.'     The  hotel  company 

gromised  to  pay  Griffiths  for  constructing  its 
otel  building  the  sum  of  $815,000,  In  man- 
ner and  sums  as  follows :  '  $5,000  of  the  aboye 
sum  to  be  paid  in  stock  of  the  said  hotel  com- 
pany, at  par  yalue ;  $85,000  to  be  paid  when 
the  second -story  joists  are  on ;  $14,000  to  be 
paid  when  the  third-story  joists  are  on ;  85 
per  cent  of  the  yalue  of  the  remaining  work 
done  and  finished  in  the  building  to  &  paid 
for  eyery  thirty  days.  The  first  yaluation 
after  the  first  payment  of  85  per  cent  must 
include  all  work  done  up  to  that  time,  the 
payments  of  $85,000  and  $14,000  hay incr  been 
deducted  from  said  yaluation.  The  remain- 
ing 15  per  cent  of  the  yalue  of  the  work  to 
be  paid  for  when  the  work  shall  be  finished 
entire  and  complete  and  accepted  by  the 
architect.  Payments  to  be  made  upon  the 
youchers  from  said  architect. '  On  August 
24,  1891,  Griffiths  receiyed  certificates  from 
the  architect  that  he  was  entitled  to  the  stock. 
Griffiths  demanded,  but  failed  to  get,  the 
stock,  October  10,  1891.  On  January  16, 
1892,  he  receiyed  final  certificates  from  the 
architect.  The  only  tender  of  the  stock  made 
before  the  trial  was  made  «laiiuary  28,  1892. 
On  failure  to  pay  in  stock  at  the  time  the 
debt  became  due,  and  when  the  stock  was 
demanded,  the  entire  debt  became  a  demand 
for  money.  Hardin  y.  Titus,  Dall.  Dec. 
(Tex.)  622;  Dunman  y.  Strother,  1  Tex.  91, 
46  Am.  Dec.  97 ;  Baker  v.  Todd,  6  Tex.  274, 
55  Am.  Dec.  775 ;  J)eel  y.  Berry,  21  Tex.  468, 
73  Am.  Dec.  286 ;  Smith  y.  FaXwell,  21  Tex. 
466 ;  Sh4)Tt  y.  Abernathy,  42  Tex.  94 ;  Bum- 
met  y.  Houston,  68  Tex.  11,  12;  Lawson, 
CJont.  ^  449,  2  Whart.  Com.  S  619 ;  Story, 
Cont.  g  969.  The  assignment  is  without 
merit. 

*'We  haye  considered  all  the  assignments 
of  error,  and,  finding  none  of  them  well 
taken,  the  judgment  will  be  affirmed." 
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The  petltiiHi  for  rehearing  haying  been 
oyerruled,  an  application  for  a  writ  of  error 
was  made  upon  the  same  arguments  used  in 
the  lower  court. 

BrowB*  J.,  deliyered  the  opinion  of  the 
court : 

The  Oriental  Hotel  Company,  a  corpora- 
tion organized  under  the  laws  of  Texas, 
owned  a  block  of  ff round  in  the  city  of  Dal- 
las, and  had  entered  upon  the  worker  excayat- 
ing  and  putting  in  the  basement  of  a  hotel 
building  thereon.  On  the  6th  of  February, 
1890,  the  said  hotel  company  submitted  a 
proposition,  in  writing,  to  the  St.  Louis 
Trust  Company,  of  St.  Louis,  Mo.,  in  which 
it  was  stated  that  the  said  hotel  company 
proposed  to  issue  $250,000  first- mortgage 
bonds  on  the  hotel  building  and  ground  to 
raise  money  for  the  purpose  of  completing 
the  said  building.  Accompanying  the  prop- 
osition were  the  specifications  and  plans, 
prepared  by  the  architect  for  the  building 
then  in  course  of  erection  and  thereafter  to 
be  completed.  The  bonds  were  to  be  issued 
May  1,  1890,  at  a  rate  of  interest  to  be  agreed 
upon.  The  trust  company  was  to  receiye  and 
sell  the  bonds,  and  act  as  trustee  under  the 
deed  of  trust  or  mortgage  to  be  ffiyen  to  se- 
cure the  bonds.  On  the  15th  day  of  Feb- 
ruary, 1890,  Adolphus  Busch,  F.  Herrold, 
Marquard  Forster,  Augustus  Gtehner,  and 
Mrs.  Joseph  Schneider,  submitted  to  the  trust 
company  a  written  proposition  to  take  the 
bonds,  which  proposition  was  in  these  words : 
**We,  undersigned,  agree  to  take  bonds  of 
Oriental  Hotel  Company,  of  Dallas,  Tex., 
on  proposition  as  made,  provided  we  get  a 
bond,  as  suggested,  making  them  beyond  all 
controyersy  a  first  lien  upon  property  when 
fully  completed  in  all  details.  Such  bonds 
to  bear  7  per  cent  interest,  payable  semian- 
nually, at  St.  Louis,  Mo.  Amount  of  issue 
to  be  $250,000,  and  stockholders  to  expend, 
with  realty,  at  least  $250,000  before  any  of 
our  money  is  used. "  The  bonds  were  sold 
to  the  parties  making  the  proposition.  After- 
wards, and  on  May^,  1890,  were  delivered, 
and  the  deed  of  trust  given  in  accordance 
with  the  proposition,  which  was  duly  re- 
corded. May  20,  1890,  in  the  records  of  Dal- 
las county.  The  deed  of  trust  was  in  the 
usual  form  of  such  instruments,  and  con- 
veyed to  the  St.  Louis  Trust  Company  all 
the  franchises,  rights,  and  privileges  of  the 
Oriental  Hotel  Company,  the  lot  or  block  of 
land  upon  which  the  building  was  to  be 
erected,  **  together  with  all  the  improvements 
thereon,  or  that  thereafter  may  be  placed 
thereon."  And  the  said  deed  of  trust  con- 
tained a  provision  binding  the  said  hotel 
company  to  pay  and  discharge  all  taxes  and 
assessments  of  every  kind  and  description 
imposed  upon  the  property  mortgaged,  free 
and  clear  of  any  lien  or  encumbrance  by  rea- 
son thereof,  in  the  resolution  adopted  by 
the  stockholders,  authorizing  the  board  of 
directors  to  make  such  mortgage,  which  reso- 
lution is  copied  into  the  deed  of  trust,  it  is 
provided  that  **said  mortgage  is  to  constitute 
a  first  and  paramount  lien  on  said  property." 
On  the  80th  day  of  April,  1890,  the  Oriental 
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Hotel  Company  entered  into  a  written  con- 
tract with  the  trustee  aforesaid*  in  which  it 
was  recited  that  the  bonds  of  said  company 
were  subscribed  for  with  the  understanding 
that  the  building  should  be  completed  in  ac- 
cordance with  the  plans  and  specifications 
mentioned  and  described  in  the  proposition 
made  by  the  company  to  the  trustee,  and 
that  the  bonds  should  be  lawfully  authorized 
and  issued,  readv  for  delivery,  secured  by 
mortgage  or  deed,  of  trust,  to  the  satisfaction 
of  the  proposed  stoclcholders,  and  properly  re- 
corded, and  abstract  of  title  furnished,  show- 
ing the  said  deed  of  trust  to  be  the  first  and 
only  lien;  the  money  for  the  bonds  to  be 
paid  by  the  subscribers  to  the  said  trust  com- 
pany ;'the  money  so  paid  not  to  be  paid  out 
by  the  trustee  on  said  building  until  the  Ori- 
ental Hotel  Company  should  have  expended 
as  much  as  i;250,000  upon  said  hotel,  includ- 
ing the  cost  of  the  real  estate  on  which  said 
hotel  is  located  and  the  amount  already  ex- 

S ended;  the  building  and  premises  to  be 
ept  free  and  clear  from  any  and  all  liens 
whatsoever,  except  the  said  lien  under  the 
said  deed  of  trust,  in  which  case  the  trust 
company  was  to  pay  out  the  monev  paid  in 
for  the  bonds  for  the  completion  or  the  said 
building,  as  the  work  progressed,  upon  the 
estimates  of  the  architect  and  superintendent 
of  construction  of  tlie  said  building.  On 
taie  same,  day,  the  80th  of  April,  1890,  the 
Oriental  Hotel  Company,  as  principal,  and 
Tlioraas  Field  and  Fnunk  Field,  as  sureties, 
entered  into  a  bond  payable  to  the  St.  Louis 
Trust  Company,  conditioned  that  if  the  Ori- 
ental Hotel,  then  in  the  course  of  construc- 
tion in  the  city  of  Dallas,  should  not  be  in 
all  respects  fully  completed  and  ready  for 
4oecupancy,  free  from  nil  liens  and  charges 
whatsoever,  exqept  the  deed  of  trust  to  secure 
the  said  bonds,  that  tliey.  the  said  principal 
and  sureties,  sliould,  within  sixty  days  after 
the  expenditure  of  the  $250,000  obtained  by 
the  sale  of  the  bonds,  pay  to  the  said  St. 
Louis  Trust  Company,  for  the  benefit  of  the 
bondholders,  a  sum  of  money  which  would 
be  suincient  to  complete  the  liotel  building 
and  discharge  the  same  from  all  liens  and 
charges  except  the  deed  of  trust. 

During  the  time  of  the  negotiations  be- 
tween the  Oriental  Hotel  Company  and  the 
St.  Louis  Trust  Company  for  the  sale  of  the 
bonds,  John  Griffiths  was  negotiating  with 
the  hotel  company  a  contract  for  the  erection 
of  the  hotel  building.  Orifliths  knew  of  the 
proposition  to  sell  the  bonds  through  the 
trust  company,  and,  before  closing  his  con- 
tract with  the  Oriental  Hotel  Company,  in- 
quired of  the  trust  company  as  to  the  prob- 
ability of  completing  the  sale.  Upon  being 
informed  that  the  bonds  had  been  subscribed 
for  by  responsible  parties,  lie  entered  into  a 
contract  with  the  Imtel  company,  on  the  38th 
day  of  February,  1890,  to  erect  and  construct 
the  said  building,  in  accordance  with  the 
plans  and  specificatinns,  for  the  sum  of  $315,  - 
000.  and  soon  iluTeafter  entered  upon  the 
work  of  constructing  the  said  building,  in 
accordance  with  the  contract.  Tlie  building 
was  accepted  by  the  arciiitcct  and  by  the 
hotel  company  as  having  been  completed  in 
accordance  with  the  contract.    The  hotel  com- 
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pany  failed  to  pay  tlic'^  li^t  (payment  due 

upon  the  said  building,  amounting  to  $— . 

Oriiflths  filed  his  contract  in  due  time  and 
form  to  secure  a  mechanic's  lien  upon  the  said 
buildings  and  grounds.     At  dilTerent  dates, 
which  are  not  material,  the  Western  Electric 
Company  (which  transferred  its  claim  to  de- 
fendant in  error  De  Wolf),  Baker  &  Smith 
Company,   Eaton  &  Prince  Companj,   and 
W.  H.   Spell  man,   each  fumishea  material 
and  performed  labor  in  the  construction  of  the 
said  hotel  building  of  the  Oriental   Hotel 
Company,  after  the  execution  and  re€X>rd  of 
the  deed  of  trust  given  by  the  said  hotel  com- 
pany to  the  St.  l^uis  Trust  Company.     The 
claim  of  each  of  the  said  parties  was  duly 
filed  and  recorded  within  the  proper  time 
and  manner  to  secure  a  lien  upon  tlie  said 
building  and  premises.     W.    H.    Spellman 
brought  suit  against  the  Oriental  Hotel  Com- 
pany upon  his  claim,  and  foreclosed  bis  me- 
chanic's lien  upon  the  premises,  including 
tlie  building.     Under  the  judgment  of  the 
district  court  in  that  caae  the  properiT  was 
sold,  and   W.  Q.  Neiman  purchased   it  for 
$250.     None  of  the  other  claimants  of  liens 
were  made  parties  to  this  proceeding.     The 
St.  Louis  Trust  Company  sold  the  property 
under  the  deed  of  trust  given  to  it  bv  ihe  Ori- 
ental Hotel  Company,  and  it  was  bou|?lit  in 
by  the  Oriental  Investment  Company.     Both 
of  these  sales  were  made  after  the  liens  in 
'favor  of 'the  defendants  in.  error  had   been 
fixed  according  to  law.    The  sales  under  the 
judgment  in  favor  of  Spellman  and    under 
the  deed  of  trust  were  regular  and  sufficient 
to  convey  title  as  against  the  hotel  company. 
The  Oriental  Investment  Company,  by  spe- 
cial answer,  claimed  title  to  the  property 
under  the  sale  by  virtue  of  the  judgment  in 
favor  of  Spellman,  and  also  under  the  sale 
made  by  the  St.  Louis  Trust  Company  under 
the  deed  of  trust.    The  plaintiffs  excepted  to 
this  portion  of  the  answer,  which  exceptions 
were  sustained  by  the  court.     Separate  suits 
were  brought  in  the  district  coiirc  aitainsK 
the  Oriental  Hotel  Company  in  favor  of  the 
different  plaintiffs  in  this  suit,  to  recover 
their  debts  and  foreclose  the  mechanics*  liens. 
All  of  these  suits  were  consolidated  in  the 
district  court,  and,  thus  consolidated,  con- 
stitute the  case  now  before  us.     There  w»s 
a  trial  in  the  district  court,  and  judgment 
in  favor  of  the  plaintiffs  for  their  several 
amounts,  with  forirclosure  of  their  liens  and 
order  of  sale,  from  which  judgment  the  de- 
fendants appealed  to  the  court  of  civil  ap- 
peals of  the  fifth  district,  which  affirmed  the 
judgment  of  the  district  court.     The  plain- 
tiffs in  error  assigned  the  followini;  grounds. 
In  substance,  upon  which  they  seek  areview 
and  reversal  of  the  judgment  of  the  court  of 
civil  appeals:     (I)  That  tlie  court  erred  in 
sustaining  exceptions  to  the  defendants*  an- 
swer, setting  up  title  under  the  judgment 
rendered  in  favor  of  Spellman  and  sale  tliere- 
under.     (2)  That  the  court  erred  in  sustain- 
ing exceptions  to  that  portion  of  the  defend- 
ants'   answer   which   set  up  title  acquired 
undfr  the  sale  by  the  St.  Louis  Trust  Com- 
pany by  virtue  of  the  deed  of  trust  ffiven  by 
the 'Oriental  Hotel  Company.      (3)  TThat  the 
judgment  of  the  court,  foreclosing  the  lien 
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4»f  the  plaintiffs,  except  Griffiths,  upon  a 
part  of  the  building  situated  upon  the  lots 
described,  is  erroneous.  (4)  That  by  the 
ternis  of  the  mortgage  it  had  a  first  and  parar 
mount  lien  upon  the  property,  and  tlie  coart 
«rred  in  decreeing  priority  of  lien  in  favor 
of  the  plaintiffs  over  the  claim  of  the  Ori- 
ental Investment  Company,  the  purchaser  un- 
<ler  said  deed  of  trust.  (5)  That  the  court 
«rred  in  refusing  the  special  charge  asked  by 
tlie  defendant,  submitting  to  the  jury  the 
question  as  to  wliether  or  not  Gri  tilths  was 
estopped  to  assert  his  claim  of  priority  of 
]  ien  against  the  deed  of  trust  to  the  St.  Louis 
Trust  Company.  (6)  Tliat  the  court  erred 
in  excluding  evidence  offered  by  the  defend- 
ant to  show  that  Griffiths  had  not  completed 
his  work  according  to  the  contract.  (7)  Upon 
the  trial  the  defendants  tendered  to  John 
Oriffiths,  in  open  court,  $5,000  of  the  capital 
fltock  of  the  Oriental  Hotel  Company,  which 
be  declined  to  receive,  and  the  court  refused 
to  compel  him  to  accept,  but  instructed  the 
jury  to  find  for  Grifflliis  for  the  amount  of 
his  claim,  without  deducting  the  $5,000  in 
stock  so  tendered.  This  action  of  the  court 
^vas  assigned  as  error. 

We  have  carefully  examined  the  record  in 
this  cause,  and  find  no  error  in  the  judgment 
of  the  court  of  civil  appeals,  upon  any  points 
set  up  in  the  petition  for  writ  of  error,  ex- 
cept that  specified  in  the  third  flrround.  We 
«faa11  therefore  not  discuss  any  other  ques- 
tion in  the  case,  as  the  opinion  of  the  court 
of  civil  appeals,  as  we  think,  clearly  ex- 
presses the  law  applicable  to  the  rights  of 
the  parties.  By  the  judgment  of  the  dis- 
trict court,  which  was  affiriiied  b^  the  court 
of  civil  appeals,  the  mechanic's  lien  of  John 
Oriffiths  was  foreclosed  on  all  of  the  property 
described  in  the  petition,  including  the  lands 
and  improvements  thereon,  and  the  mechan- 
ics' liens  of  Eaton  &  Prince  Company,  Baker 
&  Smith  Company,  Wallace  L.  De  Wolf,  and 
W.  G.  Neiman  were  foreclosed  on  all  of  said 
property.  **  save  and  except  the  land  and  base- 
inent  and  foundation  of  the  said  hotel  build- 
ing. **  which  liens  were  declared  to  be  su- 
perior and  paramount  to  the  lien  of  any  other 
party  to  the  suit.  The  judgment  directed 
that  the  clerk  issue  an  order  of  sale  to  the 
sheriff  or  any  constable  of  Dallas  county, 
commanding  him  to  sell  the  property  in  sat- 
isfaction of  the  judgment,  and  that  he  sell 
the  lands  and  the  basement  and  foundation 
of  said  hotel  building  separately  from  the 
balance  of  the  said  hotel  building,  applying 
the  proceeds  arising  from  the  sale  of  "  the 
land  and  basement  and  foundation  of  the 
building"  to  the  f^atisfaction  of  the  judg- 
ment in  favor  of  John  Griffiths,  and  if  sny 
-surplus  remain  after  paying  the  judgment 
of  John  Griffiths,  that  it  be  paid  to  the  Ori- 
-ental  Investment  Company;  and  that  he  ap- 
ply the  proceeds  arising  from  the  sale  of  the 
balance  of  the  said  hotel  building  in  satis- 
faction of  the  judgments  in  favor  of  the  Eaton 
•&  Prince  Company,  the  Baker  &  Smith  Com- 
pany, Wallace  L.  De  Wolf,  nnd  W.  G.  Nei- 
man. and  to  payment  of  any  balance  which 
Tnay  remain  unpHitl  on  snid  jiidgment  in  favor 
of  John  Griffiihs.  in  case  his  judgment  had 
not  Ix'cn  satisfied  out  of  the  proceeds  of  the 
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^'sale  of  the  land  and  the  basement  and  founda- 
tion of  tlie  said  building."  And  if  the  pro- 
ceeds realized  from  the  sale  of  said  property, 
except  **  the  land  and  basement  and  founda- 
tion," be  not  sufficient  to  pay  and  discharge 
all  said  judgments,  including  the  balance 
due  on  said  Griffiths  judgment,  then  said 
judgment  and  the  balance  of  said  Griffiths 
judgment  shall  be  paid  pro  rata.  If  any 
surplus  remain  after  paying  all  of  the  said 
judgments  in  full,  tlie  same  to  be  paid  to 
the  Oriental  Investment  Company.  In  case 
the  proceeds  arising  from  said  safe  shall  not 
be  sufficient  to  pay  all  of  said  judgments  in 
full,  the  respective  plaintiffs  to  have  execu- 
tion against  the  defendant  the  Oriental  Hotel 
Company  for  the  collection  of  such  balance. 
Article  '8179  of  the  Revised  Statutes  pro- 
vides: ''All  liens  for  work  and  labor  done 
or  things  furnished,  as  specified  in  this  act, 
shall  be  upon  an  equal  footing,  without  ref- 
erence to  the  date  of  filing  the  account  or 
lien ;  and  in  all  cases  where  a  sale  shall  be 
ordered  and  the  property  sold,  which  may 
be  described  in  any  account  or  lien,  the  pro- 
ceeds arising  from' such  sale,  if  not  sufficient 
to  disciiarge  all  the  liens  against  the  same, 
without  reference  to  the  date  of  filing  the  ac- 
count or  lien,  shall  be  paid  pro  rata  on  the 
respective  liens."  It  will  be  seen  that,  if 
we  disregard  the  deed  of  trust  made  by  the 
hotel  company  to  the  St.  Louis  Trust  Com- 
pany, all  of  the  plaintiffs  in  this  case  would 
have  participatea  equally  with  John  Griffiths 
in  the  proceeds  of  the  sale  of  the  land,  the 
foundation,  and  the  basement  of  the  hotel 
building.  By  the  judgment  entered,  ilio 
plaintiffs,  except  John  Griffiths,  were  denied 
tbe  right  of  participation  in  the  proceeds  of 
the  sale  of  such  land,  foundation,  and  base- 
ment, which  could  only  be  affected  in  ca«o 
some  superior  right  had  intervened  between 
the  right  of  John  Griffiths  and  the  other 
plaintiffs. 

In  order,  therefore,  for  us  to  decide  upon 
the  correctness  of  the  judgment  entered,  we 
must  determine  as  to  the  priority  of  the  deed 
of  trust  over  the  liens  of  those  plaintiffs  who 
did  work  or  furnished  material  under  con- 
tracts entered  into  with  the  hotel  company 
subsequent  to  the  date  of  the  deed  of  trust. 
It  is  claimed  by  the  Oriental  Investment  Com- 
pany, the  purchaser  under  the  deed  of  trust, 
that  the  said  deed  of  trust  held  a  prior  and 
first  lien  upon  the  land  and  building  so  far 
as  then  constructed,  and  as  it  was  to  be  there- 
after completed,  from  the  date  of  the  making 
and  recording  of  the  said  deed  of  trust,  as 
against  all  claims  arising  thereafter  out  of 
the  construction  of  the  said  building.  This 
claim  is  based  upon  the  language  of  a  reso- 
lution of  the  board  of  directors  of  the  hotel 
company,  embodied  in  and  made  a  part  of 
the  deed  of  trust.  If  the  legal  effect  of  the 
deed  of  trust  would  have  been  to  give  such 
prior  Hen  without  expressing  it  in  the  in- 
strument, then  the  use  of  the  language  was 
wholly  unnecessary,  and  conferred  no  ri^lit 
that  would  not  have  existed.  If,  on  the  other 
hand,  the  deed  of  trust,  without  the  use  of 
this  language,  would  not  have  created  such 
prior  and  paramount  lien,  as  against  subse- 
quent mechanics'  liens,  then  the  use  of  that 
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language  could  not  affect  the  rights  of  per- 
BOQB  who  were  not  parties  thereto,  and  whoso 
liens  had  their  foundation  in  the  laws  of  the 
state,  and  were  not  dependent  upon  contracts 
between  the  parties  with  reference  thereto. 
It  follows,  therefore,  that  a  proper  considera- 
tion of  the  rights  of  the  parties  and  the  ques- 
tion involved  demand  that  the  language  re- 
lied upon  should  be  disregarded,  and  that 
the  legal  effect  of  the  instrument  should  alone 
be  considered.  The  proposition  made  by  the 
hotel  company  to  the  trust  company-— the 
deed  of  trust  and  the  bond  given  by  the  hotel 
company  to  the  trust  company — show  that 
the  erection  of  ihe  hotel  building  had  been 
begun  and  its  continuance  to  completion  was 
fully  contemplated  by  the  parties.  Speci- 
fications of  the  worlc  to  be  done  accompanied 
the  proposition,  and  the  proposition  upon 
whicn  the  deed  of  trust  itself  was  based  pro- 
vided that  the  money  received  from  sale  of 
the  bonds  should  remain  in  the  hands  of  the 
trust  company,  to  be  paid  out  by  it  to  per- 
sons who  might  furnish  material  or  perform 
labor  in  the  prosecution  of  the  worlL ;  and 
the  bond  given  by  the  hotel  company  to  the 
trust  company  provided  that  in  case  any  liens 
created  upon  the  said  building  should  not  be 
discharged  within  6()  days  after  tlie  expendi- 
ture of  the  $250,000  procured  by  the  sale  of 
the  bonds,  then  the  hotel  company  should 
furnish  sufficient  funds  to  discharge  such 
liens.  The  facts  clearly  indicate  that  the 
parties,  at  the  time  of  making  the  trust  deed, 
understood  that  liens  superior  to  that  of  that 
instrument  miffht  accrue  thereafter,  and  care- 
fully pro  video  for  protection  against  them. 
The  law  in  force  in  Texas  at  that  time  ^ave 
to  all  persons  who  might  furnish  material, 
fixtures,  or  tools,  or  who  might  labor  in  the 
construction  of  the  said  building,  a  lien  upon 
the  lands  and  the  building  to  secure  payment 
therefor.  The  parties  contracted  with  ref- 
erence to  and  in  view  of  the  law  as  it  then 
existed,  and  must  be  charged  with  notice  of 
such  rights  as  might  accrue  in  the  cou.rse  of 
constructing  the  building,  even  if  they  had 
not  been  actually  contemplated  by  the  par- 
ties. Brooks  V.  ^Burlington  d  8.  iV,  R.  Co, 
101  U.  8.  451.  25  L.  ed.  1060.  When  a  build- 
ing  or  other  improvement  is  in  course  of  con- 
struction, and  any  person  takes  a  mortgage 
on  the  land  upon  which  such  building  or  im- 

firovement  is  situated,  or  on  the  improvement 
tself,  he  does  so  with  the  knowledge  that  it 
may  be  necessary  for  the  completion  of  the 
building  that  other  contracts  should  be  made 
for  labor  and  material,  and  it  is  clearly  the 
policy  of  this  state,  as  shown  by  its  statute 
law,  that  an  intervening  mortgagee  shall 
not  destroy  the  statutory  rights  of  persons 
that  may  be  acquired  thereafter  in  the  course 
of  constructing  such  building.  The  deed 
of  trust  in  this  case  expressly  reserved  a 
lien  upon  the  building  thereafter  to  be  con- 
structed, and  it  is  evident  from  the  facts  that 
the  principal  security  for  the  bonds  which 
were  being  sold  was  to  be  created  by  the 
completion  of  the  contemplated  hotel  build- 
ing. If  the  position  taken  by  the  counsel 
for  the  Oriental  Investment  Company  be  cor- 
rect, then  an  intervening  mortgagee  could 
arrest  the  progress  of  such  work,  destroy  the 
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statutory  rights  and  liens  of  all  persons  who 
might  be  engaged  in  the  work,  and  assert  a 
lien  by  contract  which  would  be  superior  to^ 
that  given  by  the  law  under  which  the  cos- 
tract  was  made.  This,  we  believe,  cannot 
be  maintained. 

It  is  claimed,  however,  that  the  lien  given 
by  the  statute  (Savles*  Civ.  Stat.  art.  9171) 
does  not  give  priority  to  mechanics*  liena 
over  mortgages  and  encumbrances  existing 
upon  the  land  or  improvements  at  the  time 
that  the  work  is  done  or  material  furnished 
for  which  the  statutory  lien  is  claimed.  To 
sustain  this  position  reference  is  made  to 
TrammeU  v.  Mount,  68  Tex.  210,  in  which 
Judge  Willie,  in  delivering  the  opinion  of 
the  court,  uses  this  language :  ''The  lien  of 
a  mechanic,  though  not  fixed  before  the  rec- 
ord of  the  contract  or  bill  of  particulars, 
when  it  is  fixed  relate  back  to  the  time  when 
the  work  was  performed  or  the  material  fur- 
nished, and  hence  takes  precedence  of  all 
claims  to  the  property  improved  which  have 
been  fastened  upon  it  since  that  time."  In 
that  case  the  question  was  as  to  priority  be- 
tween the  lien  of  a  materialman  and  an  at- 
taching  creditor.  The  only  question  before 
the  court  was  whether  or  not  the  material- 
man's lien  was  prior  to  that  of  the  attach- 
ment, the  material  having  been  furniahed 
before  levy  of  the  attachment.  It  did  not 
involve  the  question  now  before  this  court. 
Besides,  that*  decision  was  made  under  the 
act  of  1885  (Sayles*  Civ.  Stat  art.  3171), 
which  reads  as  follows:  ^The  lien  herein 
provided  for  shall  attach  to  the  buildings, 
erections,  or  improvements  for  which  they 
were  furnished,  or  the  work  was  done,  in 
preference  to  any  prior  lien  or  encumbrance 
or  mortgage  upon  the  land  on  which  said 
buildings,  erections,  improvements,  or  ma- 
chinery have  been  put  or  labor  performed, 
and  the  person  enforcing  the  same  may  have 
such  building,  erection,  or  improvements 
sold  separately;  provided,  any  lien,  encum- 
brance, or  mortgage  existing  on  the  land  or 
improvements  at  the  time  of  the  accrual  of  the 
lien  herein  provided  for  shall  not  be  affected 
thereby."  In  1889  the  legislature  amended 
article  8171,  as  above  quoted,  there  beine  no 
material  difference  in  the  language  used  in 
the  first  clause  of  that  section  as  amended, 
from  that  used  in  the  original  article.  The 
proviso  in  the  article,  as"  amended  in  1889, 
reads  thus:  ** Provided  any  lien,  encum- 
brance, or  mortgage  on  the  land  or  improve- 
ment at  the  time  of  the  inception  of  the  lien 
herein  provided  for,  shall  not  be  affected 
thereby,  and  holders  of  such  liens  need  not 
be  made  parties  in  suits  to  foreclose  liens 
herein  provided  for."  The  language  of  this 
proviso  differs  from  that  embraced  in  the 
original  article  only  in  the  omission  of  the 
word  "existing,"  which  does  not  change 
the  meaning  of  the  law,  and  in  the  use  of 
the  word  "Inception,"  in  lieu  of  the  word 
**  accrual."  In  view  of  the  fact  that  the  former 
act  had  been  by  the  supreme  court  of  this 
state  construed  as  fixing  the  time  when  the 
lien  began  at  the  date  when  the  work  was 
done  or  material  furnished,  and  the  further 
fact  that  the  word  "accrual,"  as  used  in  the 
former  statute,  and  upon  which   that  deci- 
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•ion  must  have  been  based,  is  replaced  by  the 
word  ''inception,"  we  must  conclude  that 
the  legislature  intended  to  mafe  a  change  as 
to  the  time  at  which  the  lien  given  by  the 
statute  should  begin ;  otherwise,  the  amend- 
ment would  have  been  useless.  What  is 
meant  by  the  ''inception  of  the  Hen,"  as 
used  in  the  statute,  we  must  determine  from 
a  consideration  of  the  language  of  the  pro- 
tIso  in  connection  with  other  provisions  of 
the  law.  The  Constitution  of  this  state  se- 
cures to  mechanics,  artisans,  and  material- 
men a  lien  upon  the  buildings  and  articles 
made  or  repaired  by  them  for  the  value  of 
their  labor  done  thereon,  or  the  material  fur- 
nished therefor,  and  commands  the  legisla- 
ture to  provide  by  law  for  the  speedy  and 
efficient  enforcement  of  said  liens.  Const, 
art.  16,  ^  87.  In  obedience  to  this  mandate 
the  legislature  has  enacted  the  laws  refeired 
to,  which  will  be  liberally  construed  in  or- 
der to  secure  the  rights  guaranteed  by  the 
Constitution.  By  article  8179,  Rev.  Stat. 
hereinbefore  quoted,  all  liens  are  put  upon 
an  equal  footing,  and  each  mechanic,  ma- 
terialman, or  laborer  participates  in  the  lien 
created  by  the  statute,  from  the  foundation 
to  the  final  completion  of  the  structure.  The 
man  wbo  lays  the  foundation  has  an  equal 
claim  upon  the  whole  structure  with  all  oth- 
ers, and  the  man  wbo  completes  the  work 
has  an  equal  claim  upon  the  foundation  witli 
him  who  does  the  work  thereon  or  furnishes 
the  material  therefor.  The  lien,  then,  which 
is  secured  by  statute,  extends  in  favor  of  each, 
from  the  beginning  to  the  completion  of  the 
work,  and  if  it  so  extends  and  embraces  all 
that  lias  been  done  from  tbe  beginning  to  the 
completion,  its*" inception"  must  be  the  time 
to  which  it  is  made  to  relate  in  giving  effect. 
The  word  "inception"  means  "iuitial  stage." 
Century  Diet.  It  does  not  refer  to  a  state  of 
actual  existence,  but  to  a  condition  of  things 
or  circumstances  from  which  the  thing  may 
develop.  When  the  building  has  been  pro- 
jecled,  and  construction  of  it  entered  upon,— 
that  is,  contracted  for, — the  circumstances 
exist  out  of  which  all  future  contracts  for 
labor  and  material  necessary  to  its  comple- 
tion may  arise,  and  for  all  such  labor  and 
material  a  common  lien  is  given  by  the  stat- 
ute; and  in  this  state  of  circumstances  the 
1  ien  to  secure  each  has  its  "  inception. "  Un- 
der a  statute  in  the  state  of  Iowa  by  which 
the  mechanic's  lien  is  made  to  attach  from 
^the  commencement  of  the  building,  erec- 
tion, or  other  improvement"  (Revision  1860, 
g  1853).  it  has  been  held  that  "all  persons 
furnishing  material  or  labor  in  tlie  construc- 
tion and  completion  of  any  building,  erec- 
tion, or  improvement  acquires  a  lien  upon 
the  entire  building  or  improvement,  superior 
to  the  lien  of  any  mortgage  which  may  be 
given  by  the  owner  upon  the  lands  or  im- 
provements subsequent  to  the  beginning  of 
tlie  work  on  such  building  or  improvement." 
JV«7«7/»  V.  Iowa  Eastern  S.  Co.  44  Iowa,  73 ; 
UrookM  V.  Burlington  d  S,  W.  R  Go,  101  U. 
6.  443,  25  L.  ed.  1057.  In  Brooks  v.  Bur- 
lington (t  ^.  W,  R,  Go.  it  was  held  that  where 
a  railroad  was  built  by  sections,  and  after 
the  completion  of  one  section  of  the  road  a 
mortgage  was  given  and  bonds  issued,  con- 
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stituting  a  first-mortgage  lien  upon  the  en- 
tire road  built  and  to  be  constructed,  con- 
tractors and  laborers  who  furnished  material 
and  labor  in  the  construction  of  the  subse- 
quent sections  of  the  road,  and  after  the  rec- 
ord of  the  mortgage  and  issue  of  the  bonds, 
had  a  lien  upon  the  entire  road  for  the  worlc 
so  done.  The  reasoning  in  that  case  is  very 
conclusive  as  to  the  right  and  Justice  of  this 
construction  of  the  statute.  It  is  true  that 
the  language  of  the  statute  of  Iowa  is  more 
definite  in  its  terms  than  the  statute  of  this 
state,  but  we  believe  that  a  proper  construc- 
tion of  our  statute,  as  above  shown,  gives  to 
it  the  effect  that  was  given  to  the  Iowa  stat* 
utes  in  the  cases  cited. 

If  the  construction  claimed  by  the  plain- 
tiffs in  error  be  given  to  the  statute  of  this 
state  it  would  result  in  many  absurd  and 
unjust  consequences.  For  example,  let  us 
suppose  that  GriflSths's  contract  called  for  the 
completion  of  the  hotel  building,  except  the 
portions  for  which  the  other  plaintiffs  fur- 
nished material  or  upon  which  they  per- 
formed labor,  and  that  Or ifflths's  contract  had 
been  complied  with  and  the  building  com- 
pleted, except  the  portions  last  named,  and 
that  after  this  was  done  Griffiths's  claim  re- 
maining unpaid,  the  deed  of  trust  had  been 
executed,  as  it  was  In  this  case,  before  the 
contracts  were  made  under  which  the  other 
plaintiffs  acquired  their  rights.  Now,  by 
the  construction  claimed,  Griffiths  would 
have  a  prior  lien  upon  the  entire  building, 
including  all  that  the  other  plaintiffs  had 
furnished,  either  in  material  or  labor,  and 
yet  they  who  furnished  the  material  or  labor 
would  have  only  a  second  lien  thereon,  for  the 
reason  that  the  mortgage  intervening  would 
take  precedence  over  them.  If  we  adopt  tbe 
construction  of  the  statute  which  seems  to 
have  been  applied  by  the  district  court  and 
approved  by  the  court  of  civil  appeals,  the 
result  will  be,  in  such  case  as  that  stated 
above,  that  Griffiths  would  have  his  lien  upon 
all  the  work  completed  by  him,  and  would 
be  allowed  to  participate  in  the  proceeds  of 
that  which  had  been  added  by  the  other  plain- 
tiffs, while  they  would  be  denied  their  stat- 
utory right  to  participate  with  him  in  the 
portion  completed  before  the  mortgage  was 
given.  Suppose  that  Griffiths  had  the  entire 
contract  for  building  the  house,  except  the 
plastering  and  painting,  and  that,  before  the 
plastering  and  painting  were  done,  the  mort- 
gage had  been  given ;  then  the  result  would 
be  that  Griffiths  would  have  his  lien  upon 
the  entire  building,  painted  and  plastered, 
while  the  other  parties,  who  did  the  plaster- 
ing and  painting,  and  furnished  the  material 
therefor,  would  have  a  lien,  equally  with 
Griffiths,  only  upon  the  plastering  ana  paint- 
ine  as  it  might  be  upon  the  walls,  wood- 
work, or  other  parts  of  the  house.  Would 
it  be  practicable  to  separate  these,  in  case  of 
a  foreclosure  of  the  lien  and  sale,  so  as  to 
adjust  the  rights  of  the  parties  in  the  pro- 
ceeds of  tliat  portion  consisting  of  the  plaster- 
ing and  painting?  In  fact,  it  would  be  al- 
most impossible  to  construct  a  house  of  any 
considerable  value,  except  upon  cash  pay- 
ments, without  making  such  complications 
between  the  parties  as  would  render  it  Im- 
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practicable,  if  not  impossible,  to  adjust  their 
equities  under  any  such  rule  of  construction 
as  that  upon  which  this,  judgment  is  based. 
When  a  statute  is  plain  and  unambiguous 
in  its  terms,  and  not  susceptible  of  more  than 
one  construction,  courts  are  not  concerned 
with  the  consequences  that  may  result  there- 
from, but  must  enforce  the  law  as  they  find 
it.  But  when  a  statute  is  ambiguous  in  its 
terms,  or  susceptible  of  two  constructions, 
then  the  evil  results  and  hardships  which 
may  follow  one  construction  may  be  properly 
considered  by  the  court,  and  it*is  right  that 
the  court  shall  place  upon  the  statute  that 
Interpretation,  of  which  it  is  fairly  suscepti- 
ble, which  will  attain  the  just  solution  of 
the  Questions  involved  and  protect  the  rights 
of  all  parties.  Sutherland,  Stat.  Constr. 
§  8d4.  The  construction  that  we  place  upon 
the  statutes  of  this  state,  to  the  effect  that 
when  the  erection  of  any  building  or  con- 
fltruction  of  any  improvement  is  begun,  that 
constitutes  the  inception  of  all  subseauent 
liens,  is  consistent  with  the  entire  body  of 
the  statute  laws  of  this  state  on  the  subject, 
preserves  the  equality  of  all  those  who  con- 
tribute to  the  construction  of  the  building, 
and  affords  an  easy  solution  and  just  result 
in  case  of  intervening  liens;  for  it  is  but 
Just  that  he  who  acquires  a  lien  upon  prop- 
erty under  such  circumstances,  and  seeks  to 
derive  to  himself  the  benefits  of  the  improve- 
ment to  be  made,  enhancing  in  value  the  se- 
curity thus  obtained,  should  be  charged  with 
notice  that  those  who  thereafter  perform  labor 
upon  or  furnish  material  for  the  completion 
of  such  improvement  will  be  protected,  under 
the  law,  in  the  liens  created  by  the  statute. 
BrooH  V.  Burlington  eft  8,  W.  B,  Co,  101  U. 
8.  443.  25  L.  ed.  1057. 

We  therefore  hold  that,  under  the  facts  in 
this  case,  John  Griffiths.  Eaton  &  Prince 
Company,  Baker  &  Smith  Company,  Wallace 


L.  De  Wolf,  and  W.  O.  Neiman.  as  assignee 
of  W.  H.  Spellman,  were  entitled  to  have 
their  liens  foii^cloabd  upon  th^  lot  upon  which 
the  building  was  situated  and  the  entire  build- 
ing, and  that  the  same  should  have  been  sold 
as  a  whole,  and  the  proceeds  applied  to  the 
discharge  of  their  several  claima,  if  suffi- 
cient, and,  if  not  sufficient,  that  they  then 
be  paid  pro  rata;  and  if  there  should  be  any 
surplus  of  such  proceeds  after  payment  of 
all  of  the  said  liens,  then  such  surplus  to  be 
paid  to  the  Oriental  Investment  Companv, 
but  in  case  the  proceeds  of  such  sale  should 
not  discharge  the  claims  of  the  said  partitt^ 
then  that  execution  should  issue  against  the 
Oriental  Hotel  Company  for  the  balance  re- 
maining unpaid.  The  district  court  erred 
in  ordering  the  sale  of  the  land,  foundation, 
and  basement  separately  from  the  balance  of 
the  building,  and  in  ordering  the  proceeds 
of  such  sale  to  be  applied  to  &e  payment  of 
Griffiths*s  claim,  to  the  exclusion  of  the  other 
lienholders,  and  also  in  ordering  the  baild- 
ing,  other  than  the  land,  foundation,  and 
basement,  to  be  sold  separately,  and  the  pro- 
ceeds distributed  among  the  several  lienhold- 
ers; and  the  court  of  civil  appeals  erred  in 
affirming  the  said  judgment  for  that  reason. 
It  is  thei'rfore  ordered  tfai  the  judgment*  of 
the  District  Court  and  of  the  Cuvrt  of  Civil 
Appeals  be  reversed^  and  that  judgment  l>e 
here  rendered  in  favor  of  the  pUinlilTs  lielow 
and  W.  G.  Neiman  for  the  several  amounts 
for  which  judgment  was  rendered  bv  the  <l]8- 
trict  court,  and  that  the  liens  of  all  the  em  id 
parties  be  forecl(^ed  upon  the  land  and  the 
entire  building,  and  the  proceeds  distributed 
in  accordance  with  this  opinion.  It  is  fur- 
ther ordered  that  the  plaintiffs  in  error  re- 
cover from  the  defendants  in  error  all  costs 
of  the  court  of  civil  appeals  and  of  this  court, 
and  the  defendants  in  error  from  the  plain- 
tiffs in  error  the  costs  of  the  district  court. 
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William  P.  VILAS,  Bespt, 

Mcdonough  manufacturing  com- 
pany. Impleaded,  etc.,  Appt, 
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▲  mechanic's  lien  for  machinery  placed 
in  a  mill  is  superior  to  a  prior  mortgage  taken 
on  the  premtsee  when  the  mlU  was  unfinished 
and  Butmtantlallv  without  machinery,  under  Rev* 
Stat.  S  88i4,  makinfr  such  liens  "prior  to  any  other 
lien  which  oritfinates  subsequent  to  the  com- 
mencement of  the  construction  •  •  •  or  work** 
for  which  the  lien  Is  claimed. 

(December  17,  1895.) 

APPEAL    by  McDonough    Manufacturing 
Company  from  a  judgment  of  the  Circuit 
Court  for  Ashland  County  in  lavor  of  plaintiff 

NoTE.-8ee  preceding  case  of  Oriental  Hotel  Ck). 
T.  OrilBths  (Tex.)  ante^  705.  and  footnote  thereto. 

80  L.  R.  A. 


in  a  proceeding  to  foreclose  a  mortgage  to  the 
exclusion  of  an  alleged  mechanic's  lien  claimed 
by  appellant  for  machinery  furnished  and  at- 
tached to  the  property  mortgaged.    Beterted. 


Statement  by  Newm&n,  J.  : 

This  is  an  action  to  foreclose  a  mortgaire 
on  a  lumber  mill  and  other  property  in  the 
city  of  Ashland.  On  the  Slst  day  of  Decem- 
ber, 1890,  the  plaintiff  lent  to  one  Donald  A. 
Kennedy,  who  was  then  the  owner  of  the 
mill  and  land,  $10,000,  and  took  a  mortgage 
thereon,  dated  the  same  day,  and  recorded  on 
the  10th  day  of  January,  1891,  for  security 
for  its  repayment.  Before  making  the  loan, 
the  plaintiff  made  inquiry  as  to  the  title  to 
the  property,  and  as  to  encumbrances  upon 
it.  and  was  assured  tliat  there  was  no  lien  or 
encumbrance  upon  tlie  property,  and  that 
there  was  no  outstanding  contract  wherefrom 
any  lien  or  encumbrance  could  arise.  Ken- 
nedy had  recently  built  the  mill,  which  was 
still   unfinished,  and  substantially  without 
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•mwp.bfnery,  .  Afterwards  he  put  !n  it  ma- 
eliln^ry'whStsh  tM' bought  of  the  appellant. 
The  appeUant  is  a  nmnufncturer  of  sawmill 
machinery,  at  Eau  Claire,  Wis.  Between  tlie 
14tli  day  of  February,  1891,  and  the  4th  day 
of  May,  1891,  it  manufactured  for.  and  sold 
and  delivered  to,  Kennedy,  sawmill  machin- 
ery to  the  amount  and  value  of  $5,259.25, 
which  was  put  into  the  mill,  and  became  a 
part  thereof.  Tliis  machinery  was  manufac- 
tured and  furnished  to  Kennedy  pursuant  to 
a  verbal  order  or  agreement  made  about  No- 
vember 5,  1890,  whereby  appellant  agreed  to 
manufacture  the  machinery,  and  ship  it  as 
ordered.  The  appel  lant  commenced  immed  i  • 
ately  to  manufacture  the  machinery,  and  had 
some  of  it  completed  before  the  date  of 
plaintiff's  mortgage,  and  manufactured  and 
shipped  it  all  as  ordered  and  previously 
agreed  upon.  The  appellant  filed  its  petition 
for  a  mechanic's  lien  October  26,  1891,  claim- 
ing $4,259.25.  The  plaintiff  made  the  ap- 
pellant and  other  lien  claimants  defendants 
in  his  foreclosure  action.  The  appellant  set 
up  its  claim  of  lien,  which  it  claimed  to  be 
prior  and  paramount  to  the  lien  of  plaintiff's 
mortgage.  The  trial  court  decided  against 
this  claim,  holding  the  plaintiff's  mortgage 
to  be  the  prior  and  paramount  1  ten,  and  gave 
judgment  accordingly.  From  this  judgment 
the  appeal  Is  taken. 

Mt,  T.  F.  Frawley,  for  appellant: 

The  mecbanio's  >  lien  of. a ppc'llaot  for  saw- 
mill machinery  and  matoriui.  maniifactured 
for  and  furnished  to  Kennedy  under  and  in 
pursuance  of  the  contract  of  Novembers,  1890, 
to  complete  and  equip  his  Fawmill,  theretofore 
commenced  and  then  in  the  process  of  erec- 
tion, attached  to  the  1  acre  of  land,  upon 
which  said  sawmill  is  situate,  from  the  date  of 
the  commencement  of  such  sawmill,  Septem- 
ber 1, 1890,  and  is  superior  and  paramount  to 
plaintiff's  said  mortgage. 

Sanborn  &  Berry  man,  Anno.  Stat.  §  8314, 
15  Am.  &  Ene.  £nc.  Law,  p.  88;  Appertfm,  v. 
FarreU,  66  Ark.  640:  McOrea  v.  Craig,  23  Cal. 
522;  Marsion  v.  Kenyan,  44  Conn.  850;  Hax- 
tun  Steam  Heater  Co.  v.  Gordon,  2  N.  D.  246; 
Monroe  v.  West,  12  Iowa,  119,79  Am.  Dec.  524; 
Neilwn  v.  Iowa  Eaetern  B.  Co.  44  Iowa,  71; 
Gardner  V.  Leek,  52  Minn.  622;  Miller  v.  fitod- 
^ard,  54  Minn.  486;  Merrigan  v.  English,  9 
Mont.  118,  5  L.  R.  A.  887;  MorHs  County 
Bank  v.  Hoekaway  Mfg.  Co,  14  N.  J.  Eq.  189; 
Manhattan  L.  ln».  Co.  v.  Paulson,  28  N.  J. 
Eq.  304;  Hewson-Herzog  Supply  Oo.  v.  Cook,  52 
Mmn.  534;  American  F.  Ins.  Co,  v.  Pringle,  2 
Serg.  &  R.  138;  Pennock  v.  Hooter,  5  Rawle, 
292;  Hahn*»  Appeal,  89  Pa.  409;  Parrie/i  A 
H:%  Appeal,  83  Pa.  Ill:  Bassett  v.  Susart»,  17 
R.  1.  215;  Datie  v.  BiMand,  85  U.  S.  18 
Wall.  659,  21  L.  ed.  969;  Brooke  v.  Burling- 
ion  A  S.  W,  R.  Oo.  101  U.  8.  448,  25  L.  ed. 
1057;  Meyer  v.  Egbert,  101  U.  S.  728.  25  L.  ed. 
1078;  ffaU  v.  Hinckley,  82  Wis.  862;  Lampaon 
V.  Bowen,  41  Wis.  484;  Wisconsin  Planing 
Mill  Co.  V.  Schuda,  72  Wis.  277. 

The  appellant  having  mode  a  binding  con- 
tract to  manufacture  and  furnish  certain  ma- 
terial for  Kennedy's  mill,  and  having  entered 
upon  the  construction  of  such  machinery  and 
material  prior  to  the  execution  of  the  mortgage, 

^  L.R  A. 


its  lien  for  such  machinery  and  material  fs 
f  rior  to  that  of  ihe  mortgage,  tboueh  none  of 
the  machinery  and  material  was  delivered  on 
the  ground  until  after  the  recording  of  such 
mortgage. 

Carew  v.  Stubbs,  155  Mass.  649;  Parrish  <ft 
n,*s  Appeal,  tnpra;  Edwards  d  McC.  Lum^ 
ber  Co.  v.  Mosher,  88  Wis.  672. 

The  machinery  and  material  having  been 
furnished  by  appellant  to  Kennedy  as  a  part 
of  a  continuous  account,  the  contract  there- 
fore must  be  regarded  as  an  entirety,  and  its 
character  is  neither  changed  nor  the  right  of 
appellant  affected  because  such  machinery  and 
material  were  furni.shed  from  time  to  time,  as 
the  i»ogress  of  the  building  required. 

15  Am.  &  Eng.  £nc.  Law,  pp.  74,  151; 
MfUor  ▼.  Valentine^  8  Colo.  255:  Squirts  v. 
Fithian,  27  Mo.  135:  Hahn's  Appeal,  39  Pa. 
409;  Hqfei^s  Appeal,  116  Pa.  860;  Spruhen  v. 
Stout,  52  Wis.  517. 

Plaintiff  knew  that  although  material  mi^bt 
thereafter  be  delivered  to  complete  and  equip 
such  mill,  that  although  the  same  was  not  act- 
ually used  and  employed  therein,  still  a  lien 
therefor  would  attach  of  the  date  of  the  com- 
mencement of  the  building. 

Odd  FeOowtf  HaU  v.  Masser,  24  Pa.  508,  64 
Am.  Dec.  675;  Singerly  v.  Df^err,  62  Pa.  9; 
Cooper  V.  Cleghorn,  50  Wis.  118;  Spruhen  v. 
Stout,  supra. 

He  knew  that,  although  Kennedy,  after  the 
giving  of  such  mortgage,  might  make  altera- 
tions in  the  mill  as  originally  designed,  and. 
though  not  then  contemf^lated' cither  by  Ken- 
nedy or  himself,  provided  such  alterations  did 
not  change  the  design  and  purpose  of  the  build- 
ing so  that  the  whole  when  finished  was  not 
substantially  a  different  building  from  the  one 
first  commenced,  that  a  lien  for  the  work  and 
material  so  done  and  furnished  would  relate 
back  to  the  period  when  the  building  was 
commenced,  to  the  exclusion  of  the  interven- 
ing encumbrance. 

Phillips,  Mechanics'  Lien  Law,  220;  Haxtun 
Steam  Heater  Go.  v.  Gordon,  2  N.  D.  246. 

In  determining  the  right  of  the  material- 
man, under  a  mechanic's  lien  claim,  the  ques- 
tion is  not  whether  the  original  contract  is 
binding,  but  y^hcther  the  material  was  fur- 
nished in  the  ordinary  progress  of  the  build- 
ing, with  an  understanding  that  it  should  be  so 
furnished. 

Bofer^s  Appeal,  116  Pa.  360. 

Though  the  original  contract  were  but  a 
mere  understanding,  and  the  various  items  of 
machinery  were  furnished  from  time  to  time, 
and  some  not  specified  were  so  furnished,  still, 
under  the  mechanic's  lien  law,  it  will  be  treated 
as  one  contract. 

Spruhen  v.  Stout,  52  Wis.  517. 

If  the  work  be  done  for  and  on  the  credit  of 
the  building,  the  place  where  it  is  done  can 
make  no  difference. 

Singerly  v.  Doerr,  62  Pa.  9;  Parrish  d:  H.'s 
Appeal,  83  Pa.  Ill;  Spruhen  v.  Stout,  supra. 

Neither  this  court,  nor  any  other  court,  in 
construing  this  or  like  statutes,  discriminates 
against  a  materialman  who  furnished  materials 
for  the  construction  of  a  building  because  such 
material  may  have  been  machinery. 

StockuxU  V.  Campbell,  39  Conn.  362,  12  Am. 
Rep.  393;  Parrisfi  A H,'s  Appeal,  supra;  Oirard 


7c0 


WlBOOHSIN  SUFREICB  COUBT. 


Dbc.» 


Pnnt  Storage  Co.  t.  Biehle  (Pa.)  11  Cent.  Rep. 
156;  Bodiey  v.  Denmead,  1  W.  Va.  349;  Cooper 
V.  CUgJiorn,  50  Wis.  113;  Spruhen  v.  Stout, 
tupra;  Lampson  v.  JScnom,  41  Wis.  484. 

Mes9r9.  Winkler*  Flanders,  Smith, 
Bottumt  A  Vilas,  for  respondent: 

The  statute  for  mechanics'  liens  proceeds 
upon  Just  principles  in  entire  consistency  Tvith 
the  registry  laws,  and  thus  imposes  notice  of  a 
possible  lien  only  wben  the  changed  condition 
of  the  premises,  by  reason  of  the  lien  claimant 
having  begun  to  applv  labor  or  materials  there- 
to, fairly  and  naturally  puts  one  interested  to 
inquiry. 

Attachment  to  the  realty  is  the  essential,  and 
^ith  its  beginning  commences  the  lien. 

Jessup  V.  Stone,  18  Wis.  4Q1;  Rees  v.  Luding- 
ton,  18  Wis,  277,  80  Am.  Dec.  741;  Chapman 
V.  Wadleigh,  83  Wis.  273;  Wisoonein  Planing 
Mill  Co.  V.  Schuda,  72  Wis.  277;  KendaU  Mfg. 
Co.  V.  Bundle,  78  Wis.  150;  MeLaqan  v. 
Drown,  11  111.  526;  Qaty  y.  Caeey,  15  III  189; 
WiUiame  v.  Chapman,  17  111.  423,  65  Am.  Dec. 
669;  SniitftY.  Moore,  26  111.  892;  LomaxY.  Dore, 
45  111.  879;  Denm^ad  v.  Bank  of  Baltimore,  9 
Md.  179;  Farmer^  Bank  v.  Window,  8  Minn. 
86,  74  Am.  Dec.  740;  Knox  v.  Starke,  4  Minn. 
20;  Wentiioorth  v.  Tuhbe,  68  Minn.  388;  Monroe 
▼.  West,  12  Iowa,  121, 79  Am.  Dec.  524;  Welch 
V.  rorter,  68  Ala.  225;  Triich  v.  Norton,  10 
Colo.  837. 

Were  the  appellant's  theory  correct,  it  has 
proved  no  such  completed  contract,  prior  to 
the  mortgage,  as  would  Justify  the  court  in 
referring  the  lien  to  its  date. 

Spruhen  v.  Stout,  52  Wis.  517. 

The  appellant  is  not  entitled  to  date  back  its 
lien  to  the  commencement  of  the  building,  but 
it  begins  with  the  commencement  of  the  work 
of  erecting  or  constructing  such  machinery  so 
as  "to  be  or  become  part  of  the  freehold  on 
which  it  is  to  be  situated." 

PhiUipe  v.  Stone,  25  111.  81;  Hahn'e  Appeal, 
89  Pa.  409.      • 

In  Bugan  y.  Scott,  87  Mo.  App.  668.  and 
McAdow  y.  Sturtevant,  41  Mo.  App.  220,  a 
statute  which  by  its  terms  seemed  to  subject  all 
prior  encumbrances  to  liens,  was  construed  in- 
applicable to  mortgages  so  far  as  to  affect  their 
claim  on  the  property  as  mortgaged. 

Decisions  which  go  upon  statutes  so  different 
from  ours  are  inapplicable.  The  words  of  our 
statute  applicable  to  the  subject  of  machinery 
bring  it  within  a  different  class  of  cases. 

Huttig  Bros.  Mfg.  Co.  y.  Denny  Hotel  Co.  6 
Wash.  122;  Barber  y.  Reynolds,  44  Cal.  519; 
Boot  y.  Bryant,  57  Cal.  48;  Soule  v.  Dawes,  7 
Cal.  575;  Welch  y.  Porter.  68  Ala.  225;  Tritch 
y.  Norton,  10  Colo.  837;  Irvin,  v.  Hotey,  8 
Phila.  878. 

Newman,  J.,  delivered  the  opinion  of  the 
court: 

The  question  is  whether  the  appellant's 
lien  for  machinery  supplied  to  Kennedy's 
mill  after  the  date  of  the  execution  of  the 
plaintiff's  mortgage  upon  the  mill  property 
is  prior  and  paramount  to  the  lien  of  the 
mortgage.  This  question  must  be  deter- 
mined upon  the  proper  interpretation  of  the 
statute  which  gives  the  lien.  It  is  section 
8314  of  the  Revised  Statutes.  So  far  as  ma- 
terial to  the  question  to  be  decided,  it  reads 
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as  follows :  "  Eyery  person  who,  as  prioclpil 
contractor,  architect,  civil  engineer,  or  sor- 
veyor,  performs  any  work  or  labor,  furnishes 
any  materials,  or  prepares  any  plans  or  es- 
timates for,  in,  or  about  the  erection,  con- 
struction, repair,  or  removal, of  any  dwelling 
house  or  other  building,  or  any  machinery 
erected  or  constructed  so  as  to  be  or  become 
a  part  of  the  freehold  upon  which  it  ia  situ- 
ated, .  .  .  shall  have  a  lien  thereupon, 
and  upon  the  interest  of  the  owner  of  aucb 
dwelling  house, building, machinery,  .  .  . 
in  and  to  the  land  upon  which  the  aame  is 
situated.  .  .  .  Such  lien  shall  be  prior 
to  any  other  lien  which  originates  aabae> 
quent  to  the  commencement  of  the  constmc- 
tlon  ...  or  work  aforesaid  of,  or  upoB 
such  dwelling  house,  building,  machinery, 
.  .  .  and  shall  also  attach  to  and  be  a  lien 
upon  the  real  property  of  any  person  on  whose 
premises  such  improvements  are  made." 

The  object  of  the  interpretation  uf  a  stat- 
ute is  to  ascertain  what  the  legislature   in- 
tended to  accompl  ish  by  it.    When  that  inten- 
tion is  ascertained,  that  is  the  law.    Statutes 
giving  what  are  called  **  mechanics'  liens* 
provide  new  remedies  not  given  by  the  com- 
mon law.    They  are  supplementary  to  the 
common  law,  and  remedial  In  their  nature, 
and  are  to  be  fairly,  even  liberally,   inter- 
preted, so  as  to  make  the  remedial  purpose 
of  the  legislature  effectual.    The  statute  re- 
cited above,  so  far  as  relates  to  the  question 
involved,  gives  liens  in  two  classes  of  cases. 
It  gives  liens  to  persons  who  furnish  mater- 
ials for  the  construction  of  buildings,  and  to 
persons  who  erect  machinery  on  the  lands  of 
others.     The  latter  case  is  not  included  in  the 
former,  but  is  supplementary  or  additional 
to  it.    It  provides  for  cases  which  are  not 
within  the  former  provision.    The  mechan- 
ics' lien  statute,  as  at  first  enacted  and  in 
force,  had  only  the  former  provision.      The 
latter  was  subsequently  added  for  the  purpose 
of  including  within  the  benefits  of  the  stat- 
ute cases  not  already  within  it.     While  the 
statute  as  it  now  stands,  with  both  cases  in- 
cluded within  it,  was  re-enacted  as  a  whole 
in  the  revision  of  1878,  it  no  doubt   bears 
the  same  interpretation  as  if  the  two  provi- 
sions were  contained  in  separate  statutea.  The 
case  of  one  who  furnishes  the  machinery  for 
tlie  construction  of  a  new  mill  is  the  case  of 
one  who  furnishes  materials  for  the  construc- 
tion of  a  building.    The  machinery,  when 
attached,  becomes  a  part  of  the  building,  and 
is  real  estate.    The  building  without  the 
niachinery  is  no  mill.    The  building  with 
the  machinery  attached  becomes  a  mill,  but 
still  is  described  by  the  generic  term  ** build- 
ing."   It  is  subject  to  the  liens  which  the 
statute  gives  to  such  as  furnish  materials  for 
the  construction  of  a  building.    This  seems 
to  be  elementary,  and  to  require  no  amplifi- 
cation.   But  it  may  be  confirmed  by  citation 
of  authority.    Phillips.   Mechanics'  Liens. 
3d  ed.  §  177,  says:    "Fixtures,  machinery, 
etc. ,  when  necessary  to  the  original  purposes 
of  the  structure,  and  erected  with  it,  may  be- 
come responsible  to  the  lien,   when  they 
would  not  otherwise,  have  been  without  ex- 
press enactment,  if  put  up   independently. 
As  between  the  owner  and  mf^chanic,  eyery- 
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thing  put  into  and  forming  part  of  a  build- 
ing, or  madilner^  for  manufacturing  pur- 
poses, and  esaeniial  to  tbe  manufactory,  is  a 
part  of  the  freehold,  as  wheels  of  a  mill 
«tc.,  .  .  .  and  are  subject  to  the  mechan- 
ics' lien  law."  In  Summervilie  v.  Waniif  87 
Pa.  182,  it  was  held  that  a  statute  which  pro- 
vides that  **  every  building  erected  .  .  . 
«hall  be  subject  to  a  lien  for  the  payment  of 
till  debts  contracted  for  work  done  or  materi- 
als furnished  for  or  about  the  erection  or 
construction  of  tbe  same"  gives  a  lien  against 
the  building  for  engines  and  machinery  con- 
stituting a  part  of  a  new  mill.  In  Dimmick 
T.  Cook  Co.  115  Pa.  678,  it  was  held,  under 
the  same  statute,  that  a  lien  was  given  on  a 
new  hotel  for  furnishing  such  articles  for  its 
construction  as  **'  heating,  laundry,  and  cook- 
in  g  ap  paratus. "  In  Dielcey ' «  Appeal,  115  Pa. 
^8,  it  was  held  that  a  battery  of  boilers,  im- 
bedded in  brick  and  stone  and  mortar,  a  fun- 
nel chimney  or  stack,  built  on  firm  foundation, 
and  extending  through  the  roof,  theeni^ines, 
cranes,  wire  mills,  furnace  trains,  and  other 
fixtures  firmly  attached  to  the  realty,  all  a 
part  of  the  realty,  and  all  together  consti- 
tuting one  plant,  are  all  part  of  the  build- 
ing, within  the  meanine  of  the  law  which 
f:ives  a  lien  upon  the  building  for  materials 
urnished  in  its  construction.  So,  it  must 
be  considered  that  the  appellant  has  a  right 
to  a  lien  upon  the  mill  building  and  the 
freehold,  as  one  who  has  furnished  materials 
for  its  construction.  It  is  within  the  former 
class, — a  lien  upon  the  building  itself.  Be- 
inff  a  lien  upon  the  building  itself,  it  is  not 
a  Tien  upon  machinery  otherwise  provided 
for.  This  beln^  established,  there  is  little 
occasion  to  consider  what  cases  come  within 
that  provision  which  gives  a  lien  to  the  per- 
«on  who  erects  machinery  on  tbe  lands  of  an- 
other. Probably  it  will  be  found  that  all 
are  cases  where  the  machinery  erected  does 
not  become  a  constituent  part  of  a  building, 
upon  which  a  lien  might  be  had.  The  wind- 
mills found  upon  so  many  of  the  farms  are 
samples.  Where  a  lien  is  given  on  the  build- 
inc  itself,  there  can  be  no  lien  upon  the  de- 
tails or  constitutent  parts  of  the  building. 
The  greater  includes  the  less.  This  seems  to 
be  evident. 

The  appellant's  Hen.  being  upon  the 
building  itself,  is  prior  and  paramount  to 
aLy  other  lien  which  has  originated  subse- 
<^uentl V  to  the  commencement  of  the  construc- 
tion of  the  mill,  by  express  provision  of  the 
statute  itself.  It  is  prior  and  paramount  to 
the  plaintiff's  mortgage,  which  was  executed 
since  the  commencement  of  the  building. 
The  fact  that  the  plaintiff  had  not  begun  to 
furnish  the  machinery  for  which  his  lien  is 
claimed,  at  the  mill,  at  tbe  time  when  the 
plaintiff  made  his  loan  and  took  his  mort- 
gage, is  irrelevant  to  the  question.  This  was 
so  decided  in  Lampoon  v.  Bttwen,  41  Wis. 
484.  That  case  was,  in  some  of  its  features, 
▼ery  much  like  tbe  present  case.  It  can 
almost  be  said  to  1)e  a  precedent  for  this  case. 
Oranted  that  furnishing  machinery  is  fur- 
nishing materials  for  the  building,  and  it  is 
on  all  fours  with  this  case.  It  was  a  ques- 
tion between  the  holder  of  a  mortgage  ex- 
ecuted while  a  dwelling  house  was  in  pro- 
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cess  of  erection  on  the  premises,  and  a  line 
claimant  for  labor  and  materials  furnished 
subsequently  to  the  execution  and  recording 
of  the  mortgage.  It  arose  on  a  motion  of  tbe 
mortgagee  to  be  let  in  to  defend  against  the 
lien  claimant.  The  motion  was  based  upon 
an  afl9davit  which  alleged  that  none  of  the 
work  was  done  or  materials  were  furnished 
prior  to  the  execution  or  recording  of  tbe 
mortgage.  The  yyoxt,  says:  ''To  construe 
the  statute  to  mean  that  such  lien  should 
commence  to  run  from  the  time  the  mechanic 
commenced  work  on  the  house,  or  the  ma- 
terialman commenced  to  furnish  materials 
therefor,  and  should  only  be  paramount  to 
liens  which  originated  after  that  time,  but 
subject  to  liens  which  originated  before  that 
time  and  after  the  erection  of  the  building 
was  commenced,  would  be  to  pervert  the 
language  and  plain  meaning  of  the  statute." 
The  condition  of  the  building,  its  unfinished 
state,  was  notice  to  tbe  plaintiff,  within  the 
contemplation  of  tbe  law,  that  further  ex- 
penses for  the  completion  of  the  build inir, 
for  its  original  purpose  as  a  mill,  were  fa 
contemplation,  which  in  some  contingency, 
not  remotely  likelj[  to  happen,  might  event- 
uate in  a  lien  which  would  be  prior  and 
paramount  to  the  1  ien  of  his  mortgage.  Chap- 
man V.   WadkigK  83  Wis.  267. 

That  part  of  ths  judgment  appealed  from  U 
reversed,  and  the  cause  remanded,  with  direc- 
tion to  modify  the  judgment  in  accordance 
with  this  opinion. 

CassodaT*  Ch.  J.,  dissenting: 
It  is  found  by  the  trial  court,  and  remains 
unchallenged,  that  on  or  about  September 
1,  1890,  the  defendant  Kennedy  commenced 
the  erection  of  his  mill  in  Ashland,  and  that 
the  ''building  was  practically  completed**  by 
him  before  he  gave  the  note  and  mortgage  to 
the  plaintiff.  It  is  conceded  by  my  bretliren 
that  the  mere  ''order  or  agreement,"  made 
about  eight  weeks  prior  to  the  execution  of 
the  plaintiff's  mortgage,  whereby  the  defend- 
ant company  "agreed  to  manufacture  tha 
machinery  and  ship  it  as  ordered,"  did  not 
of  itself  create  a  lien  upon  the  buildinir  or 
land  in  favor  of  the  company.  It  is,  more- 
over, conceded  that  the  mere  fact  that,  in 
pursuance  of  that  order  or  agreement,  the 
company  commenced  to  manufacture  at  ita 
shops  in  Eau  Claire  some  of  such  machinery, 
and  actually  had  some  of  it  completed  at  such 
shops,  prior  to  the  making  or  recording  of 
that  mortgage,  did  not  of  itself  create  a  lien 
upon  the  building  or  land  in  favor  of  the 
company.  The  trial  court  found,  and  it  re- 
mains unchallenged,  that  the  first  machin- 
ery shipped  by  the  company  from  Eau  Claire 
to  Kennedy,  at  Ashland,  was  on  January 
22.  1891,— twenty- two  days  after  the  plain- 
tiff, relying  upon  assurances  that  there  was 
no  lien  or  encumbrance  upon  tbe  prop- 
erty, loaned  the  money  and  took  the  mort- 
gaire,  and  twelve  days  after  that  mortgage 
had  been  recorded.  From  what  has  been 
stated,  it  logically  follows,  and  must  be  con- 
ceded, that  the  lien  in  favor  of  the  company 
was  wholly  created  by  what  took  place  be- 
tween January  22,  1891.  and  May  4,  1891, 
inclusive,  as  mentioned  in  the  opiaion  filed. 
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This  being  80»  the  company  is  In  no  more 
favorable  position  than  it  would  hcve  been  if 
tlie  **  order  or  agreement**  for  the  machinery 
had  l)ecn  made  after  the  recording  of  the 
mortgage,  and  the  same  had  all  been  subse- 
quently manufactured.  It  follows,  as  a  nec- 
essary sequence,  that,  at  the  time  the  plain- 
tiff loaned  his  money  andtook  the  mortgage, 
the  building  and  laud  in  question  were  free 
and  clear  from  any  encumbrance  in  favor  of 
the  company,  and  that  the  same  continued  to 
be  true,  not  only  up  to  the  time  of  recording 
of  the  mortgage,  but  for  several  days  there- 
after. All  this  is,  in  effect,  conceded  by 
my  brethren ;  but,  as  they  construe  our  stat- 
ute, they  feel  constrained  to  hold  that,  al- 
though the  lien  in  favor  of  the  company  was 
wholly  created  after  the  recording  of  the 
plaintiff's  mortgage,  yet  that,  when  so  cre- 
ated, it  related  back  to  the  commencement  of 
the  building,  September  1,  1890 ;  and  thus  be- 
came **  prior  and  paramount  to  any  other  lien 
which  has  originated  subsequently  to  the 
commencement  of  the  construction  of  the 
mill,  by  express  provision  of  the  statute 
itself,"  and  hence  "'is  prior  and  paramount 
to  the  plaintiff's  mortgage,  which  was  ex- 
ecuted since  the  commencement  of  the  build- 
ing. **  Under  such  construction  of  the  statute, 
the  company's  lien  would  have  so  related  back 
and  become  prior  and  paramount  to  the  plain- 
tiff's mortgage,  even  had  the  lien  not  been 
created  for  several  months  or  even  for  several 
years  after  the  recording  of  the  mortgage; 
and  this  would  be  so  even  if  Kennedy  bor- 
rowed the  money  with  the  avowed  purpose  of 
paying  for  such  machinery,  and  otlierwise 
Keeping  out  of  debt.  The  decision  is  to  the 
effect  that  the  company  and  Kennedv  were, 
by  transactions  which  occurred  wholly  after 
the  recording  of  the  plaintiff's  mortgage, 
enabled,  by  virtue  of  the  statute,  to  devest 
the  plaintiff's  lien,  and  render  the  same 
subordinate  and  subject  to  the  lien  in  favor 
of  the  company  for  machinery  thereafter  sold 
and  delivered,  to  the  amount  of  $5,259.25; 
and  that,  too,  without  the  consent  or  knowl- 
edge of  the  mortgagee,  and  without  any 
notice  to  him,  actual  or  constructive.  True, 
it  is  said  in  the  opinion  filed,  in  effect,  that 
the  completed  building,  without  the  ma- 
chinery m  it,  was  notice  to  the  plaintiff, 
within  the  contemplation  of  law,  that  fur- 
ther expenses  were  in  contemplation,  which 
^ might  eventuate  in  a  lien  which  would  be 
prior  and  paramount  to  the  lien  of  his  mort- 
gage." The  fact  that  Kennedy  had  com- 
pleted the  construction  of  the  building,  and 
that  the  same  and  the  land  upon  which  it 
was  situated  were  free  and  clear  of  all  1  iens 
and  encumbrances  at  the  time  he  borrowed 
the  $10,000  and  gave  the  mortgage  thereon, 
as  security,  would  seem  to  indicate  to  the 
ordinary  mind  that  he  did  not  contemplate 
running  in  debt  for  the  machinery.  But  the 
mortgagee  was  not  bound  to  take  notice  of 
things  which  at  the  time  of  taking  and  record  - 
ing  his  mortgage  had  no  existence,  except 
In  the  ** contemplation*'  of  the  mortgagor; 
and  there  only,  in  the  language  of  the  opin- 
ion filed,  in  case  of  '^some  contingency  not 
remotely  likely  to  happen.** 
The  statute,  as  construed  by  the  majority 
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of  the  court,  is  in  my  judgment  repagnant 
to  that  provision  of  the  Constitution  of  the 
United  States  which  declares  that  ''no  state 
shall  ....     deprive  any  person  of  life, 
liberty,  or  property  withoat  due  process  of 
law,  nor  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws.* 
Amend,  art.    14,  ^  1.     That  provision  was 
ordained  and. established  for  the  very  pur- 
pose of  taking  away  from  every  state  and  its 
lej^islature  every  one  of  the  powers  thus  pro- 
hibited.    A  majority  of  this  court  have  just 
held,  in  an  opinion  by  my  Brother  Newman, 
that  notice  of  forty  days  by  publication  in 
case  of  street  assessments  is  not  such  due  pro- 
cess of  law  as  to  conclude  and  bar  the  lot 
owner.     Hayet  v.    Douglas   County     (Wis.) 
(not  yet  officially  reported)  65  N.   W.  4^ 
But  here,  as  indicated,  the  plaintiff   is  de- 
vested of  substantial  propertv  rights  without 
any  notice.     True,  the  validity  of  the  stat- 
ute, as  thus  construed,  was  not  discu^ed  at 
the  bar,  and  is  not  mentioned  in  the  opinion 
filed.     Neverthelesb.  the  effect  of  the  decision 
is  to  devest  tlie  plaintiff  of  a  vested  right  of 
property,  without  any  notice,  and  by  reason 
of  transactions  which  occurred  wholly  after 
the  recording  of  the  mortgage,   and  which 
transactions   bad  no  existence  at   the   time 
of   recording  the  mortgage,  except  as  mere 
contingent  possibilities  in  the  contempla- 
tions of  the  niortgfigor  and  tlie  company.    But 
it  is  unnecessary^to  extend  fi  i^  discussion  in 
a  mere  dissenting  opinion  on ;     oint  not  men- 
tioned, but  necessarily  decidcv.,  in  the  opin- 
ion filed.     Besides,  four  years  ago,  my  views 
upon  a  similar  question  were  expressed,  and 
numerous   authorities  cited   in  support   of 
them,  in  dissenting  opinion  in  Mallory  v. 
Ijol  Oroue  Abattoir  Co,  80  Wis.  180>186.     That 
decision  gave  a  lien  to  a  subcontractor  with- 
out regard  to  the  contract  price  or  the  sum 
due  from  the  owner  to  the  principal   con- 
tractor.    As  there  indicated,  the  validitT  of 
such  legislation  must  finally  be  determined 
by  the  Supreme  Court  of  the  United  States 
and  that,  until  so  determined,  the  Question 
is  open  to  the  expression  of  opinfun.     Id 
addition  to  the  authorities  cited  in  that  opin- 
ion in  support  of  the  views  here  expreraed, 
see  St,  Louis  dtS.  F.  R.  Co.  v.  Oill.  156  U.  8. 
649.  39  L.  cd.  567;  Riteliie  v.  /Vopfc,  155  111. 
98,  29  L.  R.  A.  79 ;   Wallace  v.   Georgia,  C. 
A  iV.  R.  Go,  94  Ga.  782 ;  UtaJU  v.  Jvlow  (Mo.  > 
29  L.  R.  A.  257.     The  opinion  in  the  case  at 
luir,  like  all  other  decisions  of  this  court  in 
support  of  the  validity  of  such  legislation, 
fails  to  meet  the  objection  upon  which  this 
d issent  is  based.    It  purports  to  be  based  upon 
tlie  letter  of  the  statute,  assuming  it  to  be  a 
valid  statute.     The  construction  gi  ven  is  oer 
tainly  far-reaching  in  its  effects,  and  strikes 
at  the  fundamental  right  of  parties  to  make 
their  own  contracts,  and  deal  with  property 
without  being  embarrassed  by  secret  liens  to 
be  subsequently  created.     It  frustrates  and 
renders  nugatory  the  salutary  statute  known 
as  the  ** Recording  Act.**    The  plaintiff  here 
had  the  right  to  rely  upon  the  statute  which 
made  all   prior  and  unrecorded  conveyances 
void   as  against  his  mortgage,    taken  and 
recorded  in  good  faith,  and  for7u)l  considera- 
tion paid.     Rev.  Stat.  §  2241.     A  mortgage 
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Is  a  *'ooDTejaDoe,*  within  the  meanincr  of 
that  aection.  Id.  %  2242.  Since  that  is  so 
aa  to  existing  secret  liens  and  conveyances, 
it  must,  for  a  much  stronger  reason,  be  so 
as  to  a  lien  not  created  until  weelLS  after 
the  plaintiff  recorded  his  mortgage.  In  my 
judgment,  the  statute  may  be  fairly  construed 
as  giving  the  lien  only  from  the  time  the 
machinery  began  to  be  put  into  the  building. 
Anii  especially  should  it  be  so  constru^ 
since  the  rule  is  well  settled  that  where  a 
statute  is  open  to  two  interpretations,  one 
of  which  would  render  it  nueatory,  and 
the  other  valid,  that  construction  should  be 
adopted  which  makes  it  valid.  For  the  rea- 
sons given  above  and  in  my  opinion  in  the 
Mallory  Com,  cited,  I  am  compelled  to  dissent 
from  the  decision  in  this  case. 


J.  P.    FAUST,    Appi., 

V, 

AMERICAN  FIRE  INSURANCE  CO.   of 
Philadelphia,   Respt 
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1*  ▲  written  special  deseription  of  the 
■ubjeei-iiuitter  most  eontrol  the  prints 
clauses  of  an  insuraaoe  policy  whenever  thejare 
inoonslstent. 


8.  KeepinflT  ^  small  quantity  of  benaine 
neeessarsrfor  ose  in  a  Ihrniture  repair 
■hop  does  not  forfeit  a  policy  of  losurance 
tbereon  although  the  printed  portion  of  it  de- 
Clares  that  it  shall  be  void  If  bensioe  is  kept  on 
the  prpmi«es.  where  the  written  portion  of  the 
policy  insures  the  building  as  a  **f  urnitare  store 
and  repair  shop." 

8*  An  a^Jnster's  visit  to  insured  prem- 
ises soon  after  a  Hre  and  his  takin^^ 
away  a  list  of  the  property  destroyed* 

which  is  not  returned,  with  a  denial  of  liability 
for  the  losB  on  the  around  that  the  policy  had 
been  avoided,  is  a  waiver  of  provisions  uf  the 
policy  requiring  proofs  of  loss. 

(October  »,180Bu) 

APPEAL  bv  plaintifF  from  a  jud^rment  of 
the  Circuit  Court  for  Dane  County  in  fa- 
vor of  defendant  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a  policy 
of  fire  insurance.    BevenecL 

Statement  by  Marshall.  J. : 

This  action  was  brought  to  recover  loss 
sustained  by  the  plaintiff  under  a  standard 
insurance  policy  of  the  state  of  Wisconsin, 
issued  by  defendant.  The  written  portion  of 
the  policy  reads  as  follows : 

** Joseph  Faust:  Four  hundred  dollars 
($400)  on  his  two-story  frame,  shingle- roof 
building  and  one-story  frame  addition  there- 
to, occupied  as  a  furniture  store  and  repair 
shop,  situated  on  the  comer  of  East  and  River 
streets,  village  of  Christiana,  Dane  county, 

Nora.— In  connection  with  the  above  case  as  to 
implied  exceptions  to  condition  against  keepiof 
bacardous  articles  on  insured  premises,  see  Maril  v. 
Conneotiout  F.  Ins.  Co.  (GaJ  pos(»  SH, 

4K)L.R.A. 


Wisconsin.  Four  hundred  dollars  ($400)  on 
the  stock  of  furniture,  upholstery  goods,  and 
other  merchandise,  not  more  hazardous,  usual 
to  a  retail  furniture  store,  while  contained 
therein." 

The  printed  portion  of  the  policy  con- 
tained, among  other  things:  ''This  entire 
policy,  unless  otherwise  provided  by  agree- 
ment indorsed  hereon  or  added  hereto,  shail 
be  void  ...  if  (any  usage  or  custom  of 
trade  or  manufacture  to  the  contrary  notwith* 
standing)  there  be  kept,  used,  or  allowed 

on    the   above  described   premises  benzine 
If 

.    •    • 

The  policy  also  contained  in  the  printed 
portion  a  provision  requiring  immediate  no- 
tice in  writing  to  the  company  in  case  of  loss, 
and  sworn  proofs  of  loss  within  sixty  days 
after  date  of  fire.  Also  the  following :  **  The 
company  shall  not  be  held  to  have  waived 
any  provision  or  condition  of  this  policy,  or 
of  any  forfeiture  thereof,  by  any  require- 
ment, act,  or  proceeding  on  its  part  relating 
to  the  appraisal,  or  to  anv  examination  hereio 
provided  for.  This  policy  is  made  nnd  ac- 
cepted subject  to  the  foregoing  stipulations 
and  conditions,  together  with  such  other  pro- 
visions, agreements,  and  conditions  as  may 
be  indorsed  hereon  or  added  hereto ;  and  no 
officer,  agent,  or  other  representative  of  tliis 
company  shall  have  power  to  waive  any  pro* 
visiun  or  condition  of  this  policy  except  such 
as  by  the  terms  of  this  policy  may  Ite  the 
subject  of  agreement  indorsed  hereon  or  added 
hereto,  and  as  to  such  provisions  and  condi- 
tions no  officer,  agent,  or  representative  shall 
have  such  power,  or  be  deemed  or  heM  to 
have  waived  such  provisions  or  conditions, 
unless  such  waiver,  if  any,  shall  be  writtea 
upon  or  added  hereto ;  nor  sliall  any  privi  lege 
or  permission  affecting  the  insurance  under 
this  policy  exist  or  be  claimed  by  the  insured 
unless  so  written  or  attached." 

The  answer  alleged  a  breach  of  the  condi- 
tion prohibiting  the  keeping  or  use  of  ben- 
zine on  the  premises;  also  the  failure  on 
plaintiff's  part  to  furnish  proofs  of  loss  as 
required  by  the  policy.  The  evidence  shows 
that  the  assured,  at  the  time  the  policy  was 
issued,  and  at  the  time  of  the  fire,  had  a  small 
amount  of  benzine  on  the  premises,  kept 
solely  for  use  in  the  repair  shop,  and  that  it 
was  necessary  for  such  use.  The  evidence 
also  shows  that  notice  of  the  loss  was  given 
to  the  company  the  next  morning  after  the 
fire ;  that  soon  thereafter  the  company's  ad- 
juster visited  the  scene,  and  was  furnished 
by  appellant  with  a  list  of  the  goods  burned  ; 
tlaat  he  then  discovered  that  benzine  had  been 
kept  on  the  premises,  and  thereupon  notified 
the  plaintiff  that  such  fact  rendered  the  pol- 
icy void  ;  that  he  took  awav  with  him  the  list 
of  the  property  destroyed,  furnished  by  plain- 
tiff, and  the  same  has  ever  sino«  been  retained 
by  him  or  some  one  for  the  company.  From 
that  time  on  the  defendant  has  refused  to  com- 
municate with  plaintiff  with  respect  to  the 
loss.  The  trial  court  granted  defendant's 
motion  for  nonsuit  upon  the  ground  that  the 
contract  of  insurance  was  rendered  void  by  a 
violation  of  the  provision  prohibiting  the 
keeping  or  use  of  l^nzine  on  the  premises, and 
Judgment  was  rendered  accordingly. 
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Mmn.  Burr-  W.  Jones   and  £• 
SieTenSt  for  appellant: 

The  fact  that  there  were  two  galloni  of  ben 
Eine  OD  the  premises,  used  for  the  purposes 
staled  in  the  testimony,  was  not  a  ground  for 
forfeiture. 

Uall  V.  iMvranee  Oo.  of  N,  A,  68  N.  Y.  292, 
17  Am.  Rep.  255;  Harper  ▼.  New  Fork  City 
Ins.  Co.  22  N.  Y.  441;  Mean  v.  HumhoMt  Im. 
Co.  92  Pa.  15. 87  Am.  Rep.  647;  Are^ier  ▼.  Mer- 
diantif  db  Mtr%.  In$.  Co.  43  Mo.  4S4;  Vie'e  v. 
Oermania  Im.  Co.  26  Iowa.  9,  96  Am.  Dec. 
88;  CoUine  v.  FarmfiUe  Ine,  d  Bkg,  Go.  79  N. 
C.  279,  28  Am.  Rep.  822:  Uunebury  v.  Protec- 
tion Ins.  Co.  8  Conn.  459.  21  Am.  Dec.  686; 
Rafferty  v.  New  BrunAtnek  F.  Ins.  Co,  18  N. 
J.  L.  480,  88  Am.  Dec.  525;  f^ffffett  ▼.  ^ina 
Ins.  Co.  10  Rich.  L.  202;  Niagara  F.  Ins.  Co,  v. 
DeOrnff.  12  Mich.  124;  Citizentf  Ins,  Co,  v. 
MeLavghlin,  58  Pa.  485;  Moore  v.  Protection 
Ins.  Co,  29  Me.  97, 48  Am.  Dec.  614;  Steinbach 
▼.  La  FayetU  F.  Ins.  Co.  64  N.  Y.  90;  Photnix 
Ins.  Co.  V.  Taylor,  5  Minn.  492;  Bryant  v. 
Poughkeepsie  Mut,  tvs.  Co.  17  N.  Y.  200;  Com, 
▼.  ^de  db  TAather  Ins.  Co,  112  Mass.  186,  17 
Am.  Rop.  72;  Pindar  v.  Kings  County  F.  Ins. 
Oo.  86  N.  Y.  648,  98  Am.  Dec.  544. 

If  there  is  any  inconsistency  or  conflict  be> 
twecn  the  printed  and  the  written  clauses,  the 
latter  roust  prevail. 

Harper  ▼.  Nefo  York  City  Ins,  Co.  supra; 
Benedict  ?.  Ocean  Ins.  Co,  81  N.  Y.  889. 

The  court  is  bound  to  construe  the  contract 
as  strong;  ly  sgainst  the  insurer  and  as  favor- 
ably for  the  insured,  as  its  terms  will  reason- 
ably permit. 

In  order  to  work  a  forfeiture,  a  subetantial 
breach  must  be  established. 

Kircher  v.  Milwaukee  Meehanictf  Mut,  Ins. 
Co.  74  Wis.  470,  5  L.  R.  A.  779;  Morse  v.  Bttf- 
fafo,  F,  d  M,  Ins.  Oo.  80  Wis.  684.  11  Am. 
Rep.  587;  Redman  v.  Harford  F,  Ins.  Co.  47 
Wis.  89.  82  Am.  Rep.  751. 

The  defendant  waived  the  alleged  forfeiture. 

Wis.  Rev.  Stat.  §  1977;  Alkan  v.  New 
Hampshire  Ins.  Co,  58  Wis.  186;  Sehomer  v. 
HeJOa  F.  Ins.  Co.  50  Wis.  575;  Deviney,  Home 
Ins.  Oo.  82  Wis.  471;  Renter  v.  Dteelling 
House  Ins,  Co,  74  Wis.  94;  Bourgeois  v.  Mut- 
ual F.  Ins.  Oo,  86  Wis.  402;  Palmer  v.  5iJ.  Paul 
F,  df  M.  Ins,  Co.  44  Wis.  201;  Oshkosh  Oas- 
light  Co,  V.  Oermania  F,  Ins.  Co.  71  Wis.  464; 
Northwestern  Mut.  L.  Ins.  Oo.  v.  Oermania  F. 
Ins.  Co,  40  Wis.  446;  Dohlantryv.  Blue  Mounds 
F.  A  L.  Ins.  Co.  88  Wia  181 ;  Jerdee  v.  Cottage 
Grow  F.  Ins.  Co.  75  Wis.  846;  Wester  v.  Phmix 
Ins.  Co.  86  Wis.  67, 17  Am.  Rep.  479;  Oans  v. 
Si.  Paul  F,  A  M,  Ins,  Co.  48  Wis.  108,  28  Am. 
Rep.  585. 

The  proofs  of  lost  were  waived. 

Zielke  v.  London  Assur.  Corp,  64  Wis.  442; 
PcUmer  v.  St.  Paul  F.  db  M.  Ins.  Co.  supra; 
Renier  v.  Dwelling  House  Ins.  Co.  74  Wis.  89; 
Badger  v.  Phanix  Ins.  Go  49  Wis.  896;  Killips 
V.  I'utnam  F.  Ins.  Co.  28  Wis.  472, 9  Am.  Rep. 
606:  VanKirk  v.  Gitizentt  Ins.  Co,  79  Wis. 
627;  Vangindertaelan  ▼.  Phanix  Ins.  Co.  82 
Wis.  112. 

The  adoption  of  the  standard  fire  insurance 
policy  has  not  abolished  the  rule  of  law  which 
hulds  that  insurance  policies  are  to  be  con- 
atrued  i^oat  strictly  sgainst  the  company. 

Bourgeois  v.  Northwestern  Nat.  Ins.  'Go.  86 
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Wifl.  606;  QuUan  ▼.  Protidenee  WaMngUm 
Ins.  Oo,  188  N.  Y.  856;  Wilcox  v.  Continental 
Ihs,  Co.  86  Wis.  198;  Moore  v.  Hanover  F.  Ins, 
Co.  141  N.  Y.  219;  Oermania  F.  Int.  Oo.  v. 
Home  Ins.  Co.  144  N.  Y.  195,  26  L.  R.  A.  591; 
Parker  v.  Rochester  German  Ins.  Co.  162  Mass. 
479;  Kytey.  Oommereial  Union  Auur.Co.  144 
Mass.  43. 

Messrs.  Bashford*  O'Connor,  A  Ayl- 
ward*  for  respondent: 

The  insurance  was  effected  under  the  stand- 
ard policy  established  by  chapter  195,  Laws  of 
1891;  and  the  plaintiff  was  bound  to  koow  the 
conditions  and  contents  of  the  contmct  ac- 
cepted by  him. 

Wilcox  V.  Continental  Ins.  Go,  86  Wis.  193: 
BonneffiUe  v.  WeHem  Assur.  Co,  68  Wis.  298; 
Herbst  v.  Lowe,  66  Wis.  316;  Sanger  v.  Dun, 
47  Wis.  616,  82  Am.  Rep.  789;  Oermania  F. 
Ins,  Co.  V.  Home  Ins.  Go.  144  N.  Y,  195.  26 
L.  R.  A.  691. 

The  prohibition  in  the  i)olicy  asralnst  the 
keeping  or  use  of  benzine  or  other  in&ammable 
materials  upon  the  premises  affected  the  risk, 
and  is  to  be  more  strictly  enforced  in  favor  of 
the  insurer  than  the  provisions  relatimr  to  the 
mode  of  establishing  and  adjusting  the  loss. 
This  is  not  a  question  of  forfeiture,  but  what 
the  contract  really  is,  what  risk  the  defendant 
assumed. 

Einman  v.  Hartford  F.  Ins.  Go,  96  Wis.  169; 
McNaUy  v.  Phcmix  Ins.  Co.  137  N.  Y  889. 

The  condition  of  the  policy  prohibitioe  the 
keeping  or  use  of  benzine  or  other  inflammable 
materials  was  a  part  of  the  contract  and  in  full 
force  and  effect,  unless  the  provision  in  respect 
thereto  was  waived  or  modified  in  the  manner 
prescribed  in  the  policy. 

Bourgeois  v.  Northwestern  NcU,  Ins,  Ch.  86 
Wis.  606;  Wilcox  v.  Continental  Ins,  Oo.  9upra; 
Carey  v.  German  American  Ins.  Cb.  84  Wis. 
80,  20  L.  R.  A.  267;  England  v.  Wesf Chester  F. 
Ins.  Co.  81  Wis.  688;  Stevens  y.  Queen  Ins.  Co. 
Id.  885;  Knudson  v.  Hskla  F,  Ins.  Oo.  76  Wis. 
198;  Hankins  v.  Roekford  Ins,  Co.  70  Wis.  1; 

I  Wood,  Fire  Ins.  §  68,  pp.  148-169;  Sieinbach 
V.  Relief  Ins.  Co.  80  U.  S.  18  Wall.  188,  20  L. 
ed.  615;  Bowlus  v.  Phcsnix  Ins.  Go.  138  Ind. 
106,  20  L.  R.  A.  400;  Firti  Gong.  Church  t. 
Fitehburg  Mut.  F.  Ins,  Co,  158  Mass.  476;  .fijfte 
V.  Commercial  Union  Assur.  Go.  144  Mass.  43; 
Putnam  Tool  Co.  v.  Fitehburg  Mut,  F.  Ins.  Co. 
145  Mass.  265;  Bnrter  v.  United  States  L.  Ins. 
Oo,  160  Mass.  188;  Parker  v.  Rochester  German 
Ins,  Co,  162  Mass.  479;  Smith  v.  Niaqara  F. 
Ins.  Oo.  60  Vt.  682, 1 L.  R.  A.  216;  Tarhdl  ▼. 
Vermont  Mut.  F.  Ins,  Oo.  68  Vt.  63. 

The  violation  of  this  clause  prohibiting  the 
keeping  or  use  of  benzine  or  other  inflammable 
materials  avoids  the  policy,  notwithstanding 
the  fact  that  the  fire  which  occasioned  the  loss 
may  not  have  been  caused  by  the  presence  of 
such  materials.  The  contract  of  insunace 
became  ipso  facto  void  upon  the  breach  of  this 
condition,  and  from  that  time  forward  the 
company  was  no  longer  an  insurer  of  the  prem- ' 
ises  or  property. 

Morse  V.  Buffalo  F.dM.  Ins  Go.  80  Wis.  634, 

II  Am.  Rep.  687;  Carey  v.  German  American 
Ins.  Go.  84  Wis.  80.  20  L.  R.  A.  267;  Fautker 
V.  Central  F.  Ins.  Go.  1  Kerr  (N.  B.)  879;  1 
Wood,  Fire  Ins.  ^  68,  pp.  148-1^9;  Ptumsr  v. 
Phanix  Ins.  Co.  45  Wis.  622:  EirchM^  ▼.  JfO- 
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^eaukee  MeefianM  Mvt,  Int,  Co.  74  Wis.  470, 
«  L.  R.  A.  779;  (/Brien  v.  Eome  Ins.  Oo.  79 
Wis.  899. 

There  was  no  waiver  of  any  of  the  provi- 
sious  or  conditions  of  the  policy. 

(Jareit  v.  Qennan  American  Tn$,  Co,  supra; 
Baumgartei  v.  Providence  Washington  Ins  Co. 
186  if.  Y.  M7;  Moore  v.  Hanover  F,  Ins.  Co. 
141  N.  Y.  2l9;  Parker  v.  Rochester  German 
Ins.  Go.  and  Knudson  v.  Eekla  F.  Ins.  Co. 
-supra. 

The  provision  relating  to  proofs  of  loss  is 
materia)  and  must  be  complied  with. 

./Etna  Ins.  Co.  v.  People^s  Bank,  62  Fed.  IXep. 
222;  ikiffers  v.  Bawkeye  Ins.  Co.  (Iowa)  68  N. 
W.  194;  Quinlan  v.  Providence  Washington 
Ins.  Co.  183  N.  Y.  856;  Carey  v.  P/ienix  Ins. 
Co.  84  Wis.  208;  Burr  v.  Oerman  Ins.  Co. 
Id.  78. 

Marshall*  J.,  delivered  the  opinion  of 
tbe  court: 

The  main  question  presented  on  this  appeal 
is  whether  the  presence  of  a  small  amount  of 
benzine  on  the  premises  for  use  in  the  repair 
«hop  rendered  the  contract  of  insurance  void. 
Keeping  in  mind  the  undisputed  evidence 
Chat  the  prohibited  article  was  not  kept  as 
an  article  of  merchandise  for  sale,  but  as  an 
article  usually  and  necessarily  kept  in  oper- 
ating the  business  of  the  repair  department 
of  tfiie  furniture  store,  which  the  policy  ex- 
pressly  covered,  we  find  abundant  authority 
to  support  the  general  rule,  which  we  adopt, 
that  whore  a  contract  of  insurance,  by  the 
written  portion,  covers  property  to  be  used 

I  n  conducting  a  particular  business,  the  keep- 
ing of  an  article  necessarily  used  in  such 
business  will  not  avoid  the  policy,  even 
though  expressly  prohibited  in  the  printed 
conditions  of  the  contract.  To  that  effect  are 
Mearsr.  Humboldt  Ins.  Co.  92  Pa.  17,  87  Am. 
Rep.  647 ;  Yiele  v.  Oermania  Ins.  Co.  26  Iowa, 
^,  96  Am.  Dec.  88 ;  Collins  v.  Farmville  Ins. 
4&  Bkg.  Go.  79  N.  C.  279,  28  Am.  Rep.  822.— 
cited  by  appellant's  counsel,  to  which  many 
•nay  be  added  :  Carrigan  v.  Lycoming  F.  Ins. 
Oo.  58  Vt.  418,  88  Am.  Rep.  687 :  8t<mt  v. 
Commercial  Union  Assur.  Go.  11  Biss.  818, 
12  Fed.  Rep.  5W;  Franklin  F.  Ins.  Oo.  v. 
Updegraff,  48  Pa.  850,  858 ;  Plinsky  v.  Oer- 

mania  F.  A  M.  Ins.  Co.  82  Fed.  Rep.  47 ; 
Bryant  v.  Poughkeepsie  Mut.  Ins.  Co.  17  N. 
Y.  200 ;  PhcRnix  Ins.  Co.  v.  Taylor,  5  Minn. 
492  (Gil.  898)  ;  Whitmarsh^.  Conway  F.  Ins. 
Oo.  16  Gray,  859,  77  Am.  Dec.  414 :  Frank- 
iin  F.  Ins.  Co.  v.  Cliicago  Ice  Co.  86  Md.  102, 

II  Am.  Rep.  469;  Garlin  v.  Western  Assur. 
Oo.  57  Md.  515,  40  Am.  Rep.  440 ;  Harper  v. 
Albany  Mut.  Ins.  Co.  17  N.  Y.  197 ;  HaU 
T.  InsuraTiee  Go.  of  N.  A.  58  N.  Y.  292,  17 
Am.  Rep.  255,  and  many  others.  In  the  early 
case  of  Harper  v.  Albany  Mut,  Ins.  Co,  supra, 
it  was  held  that  the  underwriters  must  be 
presumed  to  have  been  acquainted  with  the 
business  and  with  the  materials  necessarily 
used  in  prosecuting  it,  and  to  have  included 
such  materials  in  tbe  risk,  the  same  as  if 
each  article  had  been  particularly  mentioned 
in  the  written  portion  of  the  policv ;  that 
tbe  written  portion  in  that  reeard  will  con- 
trol the  printed  portion  prohibiting  the  keep- 
ing of  such  articles.    This  case  has  been  fre- 
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quently  cited  and  approved,  and  may  b« 
said  to  be  strictly  in  line  with  the  great 
weight  of  authority  on  the  subject.  In  Hall 
Y.  Insurance  Go.  of  If.  A.  supra,  the  court  re* 
ferred  to  Harper  t.  Albany  Mut,  Ins.  Co. 
supra,  and  several  others  of  like  character, 
stating,  in  effect,  that  they  were  all  cases 
where  the  use  of  the  prohibited  article  was 
necessary  in  the  business ;  while  In  the  case 
then  under  consideration,  it  was  only  said  to 
be  usually  used.  It  was  sought  by  the  in- 
surance company  to  avoid  the  policy,  not- 
withstanding, by  distinguishing  between 
necessary  and  customary  use,  but  the  court 
held  that,  under  a  policy  covering  a  business, 
permission  to  use  all  articles  ordinarily,  as 
well  as  articles  necessarily  used,  must  be 
held  to  be  given  and  covered  by  the  contract 
of  insurance.  In  Garlin  v.  Western  Assur, 
Go.  supra,  the  policy  covered  a  factory  and 
machinery,  and  prohibited  the  keeping  or  use 
of  petroleum.  The  court  held,  in  effect,  that 
if  the  eogine  room  and  machinery  were  in- 
cluded in  the  description  of  the  insured  prem- 
ises, the  keeping  of  petroleum,  although 
among  the  prohibited  articles,  would  not 
avoid  the  policy  if  the  evidence  showed  that 
it  was  an  appropriate  and  customary  article 
used  in  the  assured's  trade  for  lubricating 
machinery,  and  that  he  kept  it  solely  for  that 

fiurpose ;  that  the  iosuranoe  company,  when 
t  issued  the  policy,  knew  that  the  factory 
could  not  be  run  without  machinery,  and  it 
must  be  supposed  to  have  contracted  wiUi 
reference  to  such  use  as  an  ordinary  incident 
of  the  business ;  that,  if  petroleum  oil  was 
usual  and  necessanr,  then  such  use  must  have 
been  contemplated,  though  prohibited  in  the 
printed  portion  of  the  policy.  The  court 
concluded  that  the  rule  in  respect  to  the  ques- 
tion under  consideration  as  stated  is  well 
settled.  It  must  be  recognized  that  there  is 
some  conflict  in  the  authorities  on  this  sub- 
ject, but  the  great  weight  of  authoritiy  fully 
sustains  the  rule  as  above  stated. 

In  the  light  of  the  foregoing,  obviously  the 
contract  of  insurance  which  covered  the 
building  to  be  used  as  a  repair  shop  in  con- 
nection with  the  furniture  store  permitted  all 
things  necessary  to  the  enjoyment  of  the  prop* 
erty  for  such  use.  The  clause  in  the  written 
portion  of  the  policy,  "Four  hundred  dollars 
on  the  stock  of  furniture,  upholstery  goods, 
and  other  merchandise,  not  more  hazardous, 
usual  to  a  retail  furniture  store,"  must  be 
construed  to  cover  merchandise  kept  in  the 
trade  in  the  furniture  store,  and  the  words 
"  not  more  hazardous**  to  refer  to  such  mer- 
chandise only,  and  have  no  reference  to  tlie 
necessary  articles  kept  for  use  in  the  repair 
shop.  The  words  ''any  usage  or  custom  of 
trade  or  manufacture  to  the  contrary  notwith- 
standing," contained  in  the  printed  portion 
of  the  policy,  so  far  as  they  would  otherwise 
prohibit  the  necessary  use  of  benzine  in  the 
repair  shop,  must  be  held  to  be  controlled  by 
the  written  portion  of  the  policy,  which  ex- 
pressly insures  the  building  in  part  as  a  re- 
pair shop ;  this  upon  the  presumption,  that 
must  exist,  that  the  parties  intended  that  the 
repair  shop  as  it  was,  and  as  it  must  neces- 
sarily continue  to  be  if  it  continued  at  all, 
must  be  carried  on  with  all  usual  and  neces* 
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tarj  isicideoto,  and  that  as  such  it  was  pro- 
tected by  the  contract  of  infurance ;  also  by 
force  of  the  well-established  rule,  that  the 
written  special  description  of  the  particular 
Bubject- matter,  wherever  inconsistent  with 
the  printed  clauses  of  the  policy,  must  con- 
trol. Oitiien*'  In%,  Co,  v.  McLaughlin,  58 
Pa.  485 ;  Cuftfiman  v.  Northwestern  Ins,  Co, 
84  Me.  487 ;  Archer  y.  Merchants*  d  Mfrs,  Ins, 
Co,  48  Mo.  484.  The  construction  we  thus 
give  the  policy  renders  the  contract  just  and 
reasonable,  and  carries  out  the  obvious  inlen> 
tion  of  the  parties  to  it.  Any  other  construc- 
tion would  lead  to  the  absurd  result  that  the 
prohibitory  clause  of  the  policy  would  ab- 
solutely prevent  the  carrying  on  of  the  busi- 
ness expressly  permitted  in  the  written  por- 
tion. ]No  such  absurdity  can  be  held  to  have 
been  contemplated  by  the  parties,  unless  the 
terms  of  the  contract  are  such  as  not  to  per- 
•  mit  of  any  other  reasonable  construction.  As 
said  in  Garlin  v.  Western  Assur.  Co,  svtpi'a: 
**  Where  the  conti-ary  is  not  expressly  made 
to  appear  it  is  not  to  be  presumed  that  when 
an  insurance  is  effected  with  reference  to  an 
established  and  current  business,  whose  pro- 
tection is  really  the  object  of  the  insurance, 
such  a  narrow  and  stringent  construction  of 
the  provisions  of  the  policy  was  intended  as 
will  necessarily  cause  its  serious  embarrass- 
ment or  suspension.** 

The  only  other  question  which  requires 
consideration  is  whether  there  has  been  a 
failure  to  comply  with  tlie  condition  requir- 
ing proofs  of  loss,  so  as  to  defeat  a  recovery 
on  the  policy.  The  circumstances  of  the  de- 
fendant's adjuster's  visit  to  plaintiff  soon 
after  the  fire ;  his  receiving  and  taking  away 
a  list  of  the  property  destroyed,  furnished  by 
plaintiff,  and  the  retention  of  the  same  by  the 
company  or  its  agent;  and  the  denial  of  lia- 
bility for  the  loss  on  account  of  the  presence 


of  benzine  on  the  premtses, — are  sufficient  t» 
constitute  a  waiver  of  tlie  provisions  of  .the 
policy  requiring  proofs  of  loss.  VankiA  v. 
Citizens'  Ins.  Co.  79  Wis.  627 ;  ZieUke  ▼.  Lon- 
don Assur,  Corp,  64  Wis.  442 ;  MeBride  ▼.  Be- 
puUio  F.  Ins,  Co.  30  Wis.  562;  Bmrker  v. 
Amagon  Ins.  Co,  84  Wis.  863 ;  Kinff  v.  Heida 
F,  Ins,  Co.  58  Wis.  508 ;  Harriman  v.  Queok 
Ins.  Co,  49  Wis.  71;  Phenix  Ins.  Co.  t. 
Bachelder,  82  N^b.  490;  Carson  r.  German 
Ins.  Co.  62  Iowa,  433 ;  Bo^fd  v.  Cedar  Bapids 
Ins,  Co.  70  Iowa,  825 ;  0*Brien  v.  Ohio  Ins. 
Co,  52  Mich.  181. 

In  MeBride  v.  Republic  F.  Ins,  Oo.  rapra, 
the  court  held  that  when  the  agent  of  the  in- 
surance company,  after  examinini;  upon  the 
spot  the  circumstances  attending  the  loss,  told 
plaintiff  he  could  not  recommend  the  com- 
pany to  pay  the  loss  for  certain  reasons,  it 
was  a  denial  of  all  liability  on  the  part  of 
the  company,  and  a  waiver  of  its  right  to  de- 
mand the  usual  proofs  of  loss.  That  substan- 
tially fits  this  case.  The  adjuster  visited  the 
premises,  and  when  he  discovered  the  pres- 
ence of  benzine,  according  to  his  testioiony, 
he  did  very  little  further,  and  told  the  as- 
sured the  policy  was  to  all  intents  and  pur- 
poses void  ;  that  he  could  do  nothing  for  him ; 
and  that  he,  the  assured,  would  have  to  pre- 
sent his  claim  to  the  company  as  provided  by 
the  policy.  That,  coupled  with  the  refus^ 
of  the  company  to  hold  any  oommanicatioo 
thereafter  with  the  assured,  constituted  a  de- 
nial of  liability  by  the  company  on  the 
ground  of  a  violation  of  the  clause  prohibit- 
ing  the  use  of  benzine  on  the  premises,  and 
effectually  waived  proofs  of  loss.  It  follows 
from  the  foregoing  that  the  judgment  of  the 
circuit  court  must  be  reversed,  and  a  new 
trial  granted. 

The  judgment  of  the  Circuit  Court  is  n 
and  the  cause  remanded  for  a  new  trial. 
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E.  R.  MERRIMAN,  ife«p<., 

J.  A.  WALTON  et  al„  Appts. 
a06  Gal.  408.) 

1.   Reliefwlll  not  be  denied  to  one  seek- 
ing to  ei^oin  the  execution  of  a  Judg^ 


ment  l)ecau8e  be  miffht  have  sought  It  under  a 
differeDt  form  of  act  on,  1q  a  state  where  th* 
various  kinds  of  relief  are  administered  by  the 
same  tribunal,  and  there  is  but  one  form  of  drii 
action  for  the  enforcement  or  protection  of  cl«U 
rights. 

8.   The  enterinic  of  a  delkult 'Jadi^aaent 
pending  negotiations  for  a  transfer  of  the 


JSlont,— Injunctions  aaalngt  judgments  obtained  by 
fraud,  accident^  mwtake,  surprise,  and  duress. 

I.  Equity  jurisdiction. 
n.  Fraud  in  obtaining  judgments* 

a.  By  agreement. 

1.  Qenerally, 

2.  To  dismiss. 

8.  To  give  notice. 

4.  To  abide  by  other  molten, 

5.  To  allow  a  defense, 
t.  To  continue  or  delay, 
7.  2b  compromise. 

\  6.  Where   complainant  partieipaled  in 

fraud. 

b.  By  concealment, 

c  In  matters  of  record, 

d.  In  nuUters  of  party, 

e.  In  oetA  committed  at  the  trioL 

f •  By  coOueion.  -^ 

g.  Other  matters, 

80L.  K.  A. 


IIL  On  account  of  aeddenU 

a.  Sickness. 

1.  Of  party, 

2.  Of  family. 
8.  Of  Witnet^, 
4.  Of  attorney. 

b.  DecOh  of  attorneif, 
0.  Other  causes, 

IV,  On  account  of  miMtake, 

a.  Of  law. 

b.  OffacL 

Y.  On  account  of  surprise. 

a.  Oenerally, 

b.  In  matters  of  witneeses, 

c.  In  regard  to  perjury, 
YI.  On  account  of  duress. 

In  Merrixan  v.  WAJuroK'anllnjanctlon  was  al- 
lowed asrainst  a  Judgment  on  account  of  fraud 
practiced  by  the  attorney  of  the  auooeaBful  party 
with  the  co-operation  of  the  Juitioa,  and  which 
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I  «aiite  to  another  juriBdlctioii,  which  to  concealed 
until  the  time  for  appeal  has  expired,  followed 
by  the  Justice^s  refugal  to  vacate  the  same,  will  en* 
title  the  defendant  to  have  the  exeoation  of  the 
judgment  enjoined. 

S.    A  defeBd»nt  against  whom  a  deteult 


JvdC^ent  hmm  been  fraudulently  en- 
tered la  not  compelled  to  resort  to  certiorari 
for  relief,  rather  thao  to  apply  for  an  injunction 
against  its  execution,  where  he  would  not  thereby 
otytain  as  effectlye  relief  as  he  could  by  injuno- 
tlon. 


fraud  was  not  discovered  until  after  time  for  ap- 
peal had  expired,  although  relief  had  been  denied 
Ui  the  justice*B  court,  holdluff  that  where  the  relief 
was  denied  in  matters  of  fraud,  and  there  was  no 
appeal,  equity  wilt  relieve,  and  the  complainant  is 
not  compelled  to  resort  to  the  remedy  of  certiorari. 
This  is  in  accord  with  the  general  doctrine. 

I.  Equity  iwiadiiction. 

The  rule  Is,  that  an  injuuction  wiU  not  be 
granted  unless  the  Judgment  was  against  con- 
flcience  because  the  injured  party  had  a  Just  defense 
of  which  be  could  not  avail  himself  at  law,  or  had 
•  legal  defense  of  which  be  was  ignorant,  or  was 
prevented  from  makingby  fraud,accident,mistake, 
or  surprise,  and  tbat  the  failure  to  defend  was  un- 
mixed with  negligence  of  himself  or  his  agent. 

This  rule  seems  universal  and  has  been  reiter- 
ated substantially  in  the  above  form,  or  conversely 
In  an  affirmative  form.  The  following  cases  state 
the  rule  in  a  negative  form:  Abrams  v.  Camp,  4  111. 
290:  Buckmaster  v.  Grundy.  8  III.  QdO:  Htetfon  v. 
Goldsmith,  81  Ala.  648;  Weems  v.  Weems.  78  Ala. 
462;  Crim  v.  Handley,  94  U.  S.  668,  24  L.  ed.  216;  Hen- 
drickson  v.  Hinckley,  68  IT.  8. 17  How.  448, 16  L.  ed. 
128;  Stein  v.  Benedict.  88  Wis.  606;  Ableman  v.  Roth, 
12  Wis.  81;  Wright  v.  Eaton,  7  Wis.  606;  Alleman  v. 
Knight.  19  W.  Va.  2Q1:  Braden  v.  Reitzenberger,  18 
W.  Va.  286;  Knapp  v.  Snyder,  16  W.  Va.  434;  Hice 
T.  Ballroad  Bauk,  7  Humph.  8D:  Freeman  v.  Miller, 
68  Tex.  872:  Johnson  v.  Templeton,  60  Tex.  288: 
Nevios  V.  McKee,  61  Tex.  412;  Burnley  v.  Rice,  21 
Tex.  171;  Plummer  v.  Power,  29  Tex.  6;  Batto  v. 
liCvy  Bros.  63  Tex.  278;  Clcgg  v.  Darragh,  Id.  867; 
Greenfield  v.  Friersoo,  9  Helsk.  688;  Morehead  v. 
DeFord,  6  W.  Va-  816;  Ricbmond  Enquirer  Co.  v. 
Bobinson,  24  Oratt.  648:  Goolsby  v.  St.  John,  25  Gratt. 
146;  Oregon  R<&Nav.  Co.  v.  Gates,  10  Or.  614;  Thur- 
mond V.  Durham,  8Yerg.99:  Mechanics*  Nat.  Bank 
V,  Burnet  Mfg.  Co.  88  N.  J.  Eq.  486;  Wells  v.  Wail.  1 
Or.  295;  Quackenbusb  v.  Van  Riper,  1 N.  J.  Eq.  476; 
Cotton  ▼.  Hiller,  52  MlfeS.  7;  Lebanon  Mut.  Ins.  Co. 
▼.  Brb,  16  W.  N.  C.  113;  Knox  County  v.  Harshman, 
338  n.  8. 162. 88  L.  ed.  686;  Collier  v.  Easton,  2  Mo.  146; 
Brick  V.  Burr,  47  N.  J.  Eq.  180;  Dunn  v.  Hansard, 
87  Mo.  202;  Tompkins  v.  Brennen,  66  Fed.  Rep.  694. 
18  U.  S.  App.  808;  Davis  v.  Staples,  46  Mo.  667;  Wood 
V.  Lenox,  5  Tex.  Civ.  App.  818;  Carol  us  v.  Koch, 
72  Mo.  646;  George  v.  Tutt,  86  Mo.  141;  Lleby  v.  Lud- 
low. 4  Ohio.  469;  Miller  v.  Morse,  23  Mlcb.  865;  Mack 
▼.  Doty.  Harr.  Ch.  (Mich.)  866:  Schrlcker  v.  Field,  9 
Iowa,  866:  Morris  v.  Fristoe.  8  La.  Ann.  646;  Hard- 
ing v.  Hawkins,  141  III.  672;  Krieohbaum  v.  Bridges, 
1  Iowa,  14;  BrIesch  v.  McCauley.  7  Gill.  189; 
Bhelmire  v.  Thompson,  2  Blackf.  270;  Webster  v. 
Bardisty,  28  Md.  592:  Cairo  &  St.  L.  R.  Co.  v.  Hol- 
brook,  92  111.  297:  Walker  v.  Shreve,  87  111.  474; 
Tlllnaao  v.  Becker,  86  111.  188;  Smith  v.  Allen. 
«3  111.  474:  Parker  v.  Morton,  5  Blackf.  1; 
Hickerson  v.  Haiguel,  2  Heisk.  829;  Levan  v. 
Pntton,  Id.  108:  Kearney  v.  Smith,  8  Terg.  127, 
24  Am.  Dec.  560;  Gwinn  v.  Newton,  8  Humph. 
710;  Prater  v.  Robinson,  11  Heisk.  891;  Garrett  v. 
Lynch,  45  Ala.  204:  Stinnett  v.  Branch  Bank,  9  Ala. 
120;  CoUier  V.  Falk,  66  Ala.  228;  Dugan  v.  Cureton,  1 
Ark.  81;  Andrews  v.  Fenter,  Id.  186;  Cummins  v. 
Hentley.  6  Ark.  9;  Bently  v.  Dillard,  6  Ark.  79;  Gar- 
vin V.  Squires,  9  Ark.  688. 60  Am.  Dec.  224:  Conway 
T.  Ellison,  14  Ark.  860;  Mastlck  v.  Thorp,  29  ObL  444; 
Day  ▼.  Welles,  81  Conn.  344;  Carnall  v.  Looper,  85 
Ark.  107;  Bobbins  v.  Mount,  8  Ga.  74;  Pearoe  v. 
Chastaln,  Id.  226, 46  Am.  Dec.  428;  Booth  v.  Stamper 
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6  Ga.  172;  Stroup  v.  Sullivan,  8  Ga.  275, 46  Am.  Deo. 
890;  Hoey  v.  Jackson,  81  Fia.  641;  Williams  v.  Oarr, 
4  Colo.  App.  868;  Bellamy  v.  Woodson,  4  Ga.  176.  48 
Am.  Dec.  221;  Kinney  v.  Otrden,  8  K.  J.  Eq.  168; 
Scofleld  V.  State  Nat.  Bank,  9  Neb.  816. 81  Am.  Rep. 
412;  BolQy  v.  Grlswold,  2  Mont.  447;  Buntaln  v. 
Blackburn,  27  III.  406;  Walker  v.  Kretsinger,  48  111. 
602;  Augusta  Mut.  L.  Asso.  v.  McAndrew,  68  Ga. 
480.    See  Simmons  ▼.  Martin,  infra. 

This  principle  is  the  law  in  Tennessee  but  has 
been  modified  by  the  statute  of  1844  in  regard  to 
Judgments  containing  usuiy.   Brandon  v.  Green, 

7  Humph.  180. 

And  the  following  oases  state  the  rule  substan- 
tially in  an  affirmative  form:  Moore  v.  Gamble,  9 
N.  J.Eq.  246;  Goldsmith  v.  Stetson,  89  Ala.  188; 
Stetson  V.  Goldsmith,  81  Ala.  649;  Leigh  v.  Armor, 
85  Ark.  1S8;  Fisher  v.  Greene,  5  Colo.  641;  Pearce  v. 
Olney,  20  Conn.  544;  Stanton  v.  Bmbry,  46  Conn.  65, 
and 506;  Carrington  v.  Holabird,  17  Conn.  580;  Ker- 
sey V.  Rash.  8  DeL  Ch.  821;  Dibble  ▼.  Truluck,  12 
Fla.  186:  PoUock  v.  Gilbert,  16  (H.  888,  60  Am.  Dec 
782;  Dugan  v.  McGlann,  60  G  a.  868;  Hlbbard  v, 
Eastman,  47  N.  H.  607, 92  Am.  Dec.  407:  Robinson  v. 
Wheeler,  51  N.  H.  884;  Bassett  v.  Henry,  84  Mo. 
App.  518;  Wingate  v.  Haywood,  40  N.  H.  437;  Hin- 
rlcbaen  v.  Van  Winkle,  27  IlL  884;  Winchester  v. 
Grosvenor,  48  IlL  517;  Ames  v.  Snider,  56  111.  488; 
Burke  v.  Gibson,  6  Kulp,  810;  Jacobs  v.  Morange,  1 
Daly,  623;  Dobson  v.  Pearce,  12  N.  Y.  166, 62  Am. 
Dec.  162;  North  Chicago  Rolling  MIU  Co.  v.  St. 
LoulsOre  &  S.  Co.  162  U.  S.  696.  88  L.  ed.  665;  Truly 
V.  Wanzer,  46  IT.  S.  5  How.  14.  12  L.  ed.  88;  Hiles  v. 
Mosher,  44  Wis.  601;  Barber  v.  Rukeyser,  89  Wis, 
600;  Tftylor  v.  Fore,  42  Tex,  266;  Wallace  v.  Rich- 
mond,  26  Gratt  67;  Ayresv.  Morehead,  77  Va.  586; 
Green  v.  Massle,  21  Gratt.  866:  Byars  v.  Justin,  2 
Tex.  App.  Civ.  Cas.  (Wlllson)  686;  Harrison  v. 
Crumb,  1  Tex.  App.  Civ.  Cas.  (White  ft  W.)  991; 
Emerson  v.  Udall,  18  Vt,  ATI,  87  Am.  Dea  604;  Tur- 
ley  V.  Taylor,  6  Baxt.  876;  Jones  v.  Commercial 
Bank,  5  How.  (Miss.)  48;  Webster  v.  Skipwitb,  » 
Miss.  841;  Powers  v.  Butler,  4  N.  J.  Eq.  466;  Hiller  v» 
Cotton,  48  Miss.  606;  Cairo  ft  F.  R.  Co.  v.  Titus,  27  N» 
J.  Eq.  102;  Beveridge  v.  Hewitt,  8  HI.  App.  467* 
Reeves  v.  Cooper.  12  N.  J.  Bq.  288;  Barnes  v.  Dodge, 
7  Gill,  109;  Bateman  v.  Willoe,  1  Sch.  ft  Lef.  201; 
Little  V.  Price,  1  Md.  Ch.  182;  Blackburn  v:  Bell,  91 
HI.  484;  McGehee  v.  Gold,  68  ill.  215;  Rldgeway  v. 
Bank  of  Tennessee.  11  Humpb.  528. 

Georgia  Rev.  Code,  98074,  provides  that  equity 
will  interfere  to  set  aside  a  Judgment  of  a  court 
having  Jurisdiction,  only  where  the  party  had  a 
good  defense  of  which  he  was  entirely  ignorant,  or 
where  he  was  prevented  from  making  it  by  fraud 
or  accident,  or  the  act  of  the  adverse  party,  un- 
mixed with  fraud  or  negligence  on  his  part;  and 
complainant  mustallege  in  addition  to  the  above 
how  tbe  mistake  or  accident  occurred.  Simmona 
V.  Martin.  58  Ga.  620. 

The  following  cases  state  the  rule  both  affirma- 
tively and  negatively:  Embry  v.  Palmer,  107  U.  8. 
8, 27  L.  ed.  846;  Dey  ▼.  Martin,  78  Va.  1;  Holland  v. 
Trotter,  22  Gratt.  130. 

II.  Fraud  in  obtaimng  fudgmenta, 

a.  By  agreemenL 

1.  Qenerdllv. 

If  a  defense  is  prevented  by  an  agreement  that 
is  violated,  and  there  is  a  valid  defense  to  the  ac- 
tion, and  complainant  is  without  fraud  or  negli- 
gence on  his  part,  and  there  is  no  remedy  at  law,  aa 
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4*  One  of  two  codeibBdjUDite  affainst  w  horn 
»*d6fftu]t  Judgment  is  fraudulently  entered  may 
maintain  a  tuit  to  enjoin  the  execution  of  the 
Judgment  against  him,  without  Joining  his  oo- 
defendant  in  the  action. 

(January  8, 188S.) 


APPEAL  by  defendants  from  a  Jadgmeot  of 
the  Superior  Court  for  Napa  County  ia 
favor  of  plaintiff  in  an  action  brought  to  enjofa 
the  enforcement  of  a  justice's  jndgmeut.  4/- 
firmed. 

The  facts  are  stated  in  the  opinion. 


injunction  will  generally  be  granted  against  the 
Judgment. 

8o,  a  judgment  against  good  consoienoe  to  exe- 
cute, where  a  party  had  a  good  defense,  and  was 
Induced  to  refrain  from  defending  by  acts  and 
promises  of  his  adversary,  and  which  was  rendered 
without  any  real  adversary  or  trial,  by  reason  of 
such  representations  or  acts,  if  the  complainant 
has  been  guilty  of  no  negligence,  will  be  enjoined. 
Lazarus  v.  McGuirk,  42  La.  Aon.  104;  Pelham  v. 
Moreland,  11  Ark.  442;  Gk>odseU  v.  Olmstead,  42 
Conn.  864;  0*Niell  v.  Browne,  9  Ir.  Eq.  Rep.  181; 
Pearce  ▼.  Olney,  20  Conn.  544;  Hlbbard  v.  Eastman, 
47  N.  H.  600,  02  Am.  Dec  467;  Buchanan  v.  Griggs, 
20  Neb.  166;  Dudley  v.  Cole.  1  Dev.  &  B.  Eg.  420. 

So,  an  injunction  will  be  granted  where  the  plain- 
tiff at  law  prevented  a  defense  by  representing  to 
the  complainant  that  he  did  not  intend  to  take  a 
Judgment  aftainst  him  or  molest  him,  where  com- 
plainant was  not  negligent.  Rowland  v.  Jones,  2 
Helsk.  821:  Union  Bank  v.  Geary,  80  U.  S.  5  Pet.  00, 
8  L.  ed.  60;  Purviance  ▼.  Edwards,  17  Fla.  140; 
Brake  v.  Payne,  187  Ind.  470;  Roberts  ▼.  Miles,  12 
Hlch.  207;  Polndezter  v.  Waddy,  6Munf.  418, 8  Am. 
Dec.  740;  Holland  v.  Trotter,  22  Gratt.  186. 

Although  Iowa  Code,  12522,  provides  that  Judg* 
ment  shall  not  be  enjoined  in  equity,  except  for  a 
defense  which  has  been  discovered  since  Judgment 
was  rendered.    Baker  t.  Kedd,  44  Iowa,  170. 

And  in  Hayden  v.  Moore,  4  Bush,  107,  it  was  said 
that  if  the  prevailing  party  or  his  attorney  had 
prevented  a  defense  by  deceiving  the  adverse 
party,  an  injunction  against  the  Judgment  would 
be  granted. 

In  Texas  the  Justice  of  the  peace  must  dispose  of 
the  matters  pleaded,  and  where  the  Judgment  does 
not  dispose  of  the  issue  in  reconvention  the  Judg- 
ment is  not  final  and  proceedings  thereon  will  be 
enjoined  when  the  defendant  was  prevented  from 
being  present  by  reason  of  the  plaintiif  violating 
an  agreement.  Gulf,  C  ft  8.  F.  R.  Co.  v.8tephenson 
(Tex.)  26  8.  W.  296. 

Where  a  defense  was  prevented  by  deceit  in  rep- 
resenting that  no  Judgment  would  be  taken,  and 
after  It  was  obtained  a  motion  to  set  the  same 
aside  was  prevented  by  a  promise  to  release  and 
discharge  the  same,  and  the  complainant  was 
thereby  prevented  from  proceeding  at  law  to  set 
the  same  aside,  he  may  obtain  an  injunction  against 
enforcing  the  Judgment  where  there  was  a  good 
defense  to  the  action.  Johnson  v.  Unversaw,  80 
Ind.  486. 

And  in  GiUett  v.  Booth,  6  III.  App.  428,  It  was 
said  that  where  the  party  in  violation  of  an  agree- 
ment induces  his  adversary  to  withdraw  his  atten- 
tion, and  then  takes  a  decree,  the  same  will  be  en- 
Joined. 

And  in  a  suit  to  enjoin  a  Judgment  for  purchase 
money  on  the  ground  that  the  defendant  was  pre- 
vented from  making  a  defense  by  reason  of  an 
agreement  of  plaintiif  which  he  did  not  keep,  the 
injunction  was  denied  in  the  lower  oourt,butthe 
oourt required  the  plaintiff  to  give  a  good  bond  of 
indemnity  before  he  could  enforce  his  Judgment, 
and  the  plaintiff  appealed,  and  the  supreme  court 
held  that  the  injunction  should  have  been  granted, 
and  refused  to  reverse  the  same.  Jackson  v.  El- 
liott, 100  Ala.  660. 

But  an  injunction  against  proceedings  on  a  Judg- 
ment and  sale  will  not  be  granted  on  the  ground  of 
a  contemporaneous  agreement  nuide  at  the  time  of 
the  Judgment,  modifying  its  effect,  where  all  the 
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parties  were  not  parties  to  the  agreement,  and  II 
was  questionable  whether  the  guardian  ad  liUtn,  a 
party  to  the  agreement,  had  the  power  to  bind  the 
wards,  and  there  is  no  insolvency  charged.  Wt« 
V.  Cobb,  68  Ga.  841. 

An  injunction  against  an  execution  and  Judg- 
ment should  not  be  allowed  where  it  was  claimed 
to  have  been  in  violation  of  an  agreement  made 
between  the  attorneys  to  take  Judgment  for  a  less 
sum,  where  it  was  not  alleged  that  such  attoroejra 
had  authority  to  bind  their  client.  Anderson  v. 
Oldham,  82  Tex.  228. 

And  a  defense  prevented  by  statements  of  a  third 
party  will  not  authorize  an  injunction  agalnfifc  a 
judgment.   Walker  v.  Shreve,  87  III.  474. 

And  an  injunction  will  not  be  granted  against 
Judgments  obtained  in  violation  of  agreemeots 
where  there  is  adequate  remedy  at  law.  Kidwell  v. 
Masterson,  8  Cranch,  a  a  52;  Bicknell  v.  Field.  • 
Paige,  440. 

8ee  also  Frauenthal*s  Appeal,  and  Knapp  t.  Snj- 
der,<i^ra,ILg.  . 

2.  2b  dismiss. 

A  Judgment  will  be  enjoined  wherea  defeoee  was 
prevented  by  the  representations  of  the  plaintiff  or 
the  oourt  that  the  defendant  need  not  appear  and 
that  the  suit  would  be  dismissed,  and  there  Is  a 
valid  defense  to  the  action.  Bogie  v.  Scheuermao, 
40  GkL  206. 2  Am.  Rep.  573;  Butler  v.  Peyton.  4  Hay  v. 
(Tenn.)  88;  Chambers  v.  Robbina,  28  Conn.  562t 
Wierich  v.  De  Zoya,  7  HL  885;  Wagner  v.  Shank.  9 
Md.  818:  Jarman  v.  Saunders,  64  N.  C  867. 

Although  such  statement  was  made  on  Sunday. 
Blakesley  v.  Johnson,  18  Wis.  581. 

And  will  be  enjoined  for  such  a  cause,  where  a 
Justice  of  the  peace  cannot  review  a  Judgment,  and 
has  no  equity  Jurisdiction  to  set  the  same  aside. 
Greenwaldt  v.  May,  127  Ind.  511. 

And  will  be  enjoined  although  plaintiff  at  law  was 
an  infant  but  possessed  discretion  and  had  trane- 
acted  business  in  his  own  name;  and  the  remedy  at 
law  to  vacate  a  Judgment  does  not  apply  to  a  Judg- 
ment rendered  by  a  Justice  of  the  peace.  Cad  wal^ 
ader  v.  McClay,  87  Neb.  860. 

Where  sureties  were  sued  and  the  Justice  <]f  the 
peace  would  not  allow  the  principal  to  defend  for 
them,  and  afterwards  prevented  an  appeal  by  stau 
lug  that  the  case  had  t)een  settled,  an  InJunctioB 
against  the  collection  of  the  Judgment  on  tlie 
ground  that  defense  was  prevented  by  the  oflloer 
was  allowed.  Austin  v.  Carpenter,  2  6.  Greene^ 
181. 

Where  a  magistrate  before  trial  informed  the  d^ 
fendant*s  counsel  and  gave  them  a  writing  saying 
that  the  suits  were  dismisKd,  and  afterwards  en- 
tered Judgment,  wtiloh  was  not  discovered  until 
too  late  to  appeal,  an  injunction  was  granted 
against  proceedings  thereon.  Wagner  v.  Shank,  69 
Md.  818. 

But  an  injunction  will  not  be  granted  on  the 
ground  that  there  was  an  understanding  that  the 
case  was  to  be  dismissed,  where  the  complainant 
does  not  show  with  whom  the  contract  for  dismJas- 
al  was  made.    Gamble  v.  Campbell,  6  Fla.  SIT. 

Or  where  no  defense  is  shown  to  the  action,  or 
that  the  result  will  be  changed.  Way  v.  Lamb,  15 
Iowa,  TO. 

And  where  an  agent  took  a  note  and  mortgage  In 
his  own  name,  and  was  sued,  and  the  plaintilTs  at- 
torney agreed  to  dismiss  the  action  as  to  him,  and 
that  no  Judgment  would  be  taken  against  him,  but 
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Af«Mrt.  Gfesford  A  Thompson*  for  ap- 
pellants: 

If  a  Judgment  be  void  for  want  of  Jurisdic- 
tion, the  remedy  against  any  attempt  to  enforce 
it  is  by  motion  in  the  court  rendering  it,  to 
quash  the  execution  and  to  stay  the  Judgment. 


Comstock  V.  Vtemens,  10  Cal.  77;  Murdoch  t. 
DeVries,  87  Cal.  527;  Gates  v.  Lane,  40  OaL 
286;  Lvco  v.  Brown,  78  Cal.  d 

The  refusal  of  the  court  to  arrest  the  execu* 
tion  was  a  special  order  made  after  final  Judg- 
ment, and  as  the  C-ode  provides  that  an  appeal 


judgment  was 'taken  against  him,  which  fact  he 
did  Dot  ascertain  until  tbe  lapse  of  three  years, 
it  was  held  that  his  negligence  in  making  a  defense 
of  the  action  and  preventing  a  judgment  wUl  pre- 
▼ent  an  Injunction  against  the  execution.  Noble 
▼.  Butler,  25  Kan.  64fi. 

And  where  there  Is  a  conflict  of  evidence  as  to 
whether  there  was  a  verlral  BClpulatlon  that  a  case 
was  to  be  dlsoontlnued,  but  on  the  call  of  the  cause 
the  attorney  of  tbe  defendant  was  notified  by  tbe 
officer  and  failed  to  attend,  and  notice  of  the  entry 
of  Judgment  was  also  served  on  bim,  his  negligence 
will  prevent  an  Injunction  against  tbe  judgment 
Barber  v.  Rukeyser,  39  Wis.  500. 

And  an  Injunction  will  not  be  granted  four  years 
after  judgment  on  the  ground  tbat  after  tbe  suit 
was  commenced  tbe  plaintiff  agreed  to  dismiss  It, 
but,  contrary  to  sucb  agreement,  took  judgment 
without  defendant's  knowJedire,  where  such  judg- 
ment was  not  taken  until  three  years  after  tbe 
agreement  to  dlsmlsis,  during  wblcb  time  defend- 
ant was  represented  by  counsel.  Watrous  v.  Rodg- 
ora,  16  Tex.  410. 

And  tbat  a  defense  was  prevented  by  reason  of 
an  agreement  to  dlsmln  tbe  suit  at  law  will  not 
entitle  an  Injunction  against  proceeding  on  a  judg- 
ment wbere  tbe  averments  as  to  the  agreement  are 
fndeflnite  and  vague.    Gamble  v.  Campbell,  gupra. 

Or  wbere  tbe  same  are  not  proved.  Ivey  y.  Mo- 
Conneil  (Trz.)  fl  8.  W.  40B. 

An  injunction  will  not  be  granted  against  a  co.  sru 
wbere  complainant  understood  tbat  the  action  was 
dismissed  and  judgment  was  tbereafter  taken,  as 
the  remedy  of  appeal  or  habeas  corpus  will  pre- 
vent ar  injunction.  Turner  v.  Norton,  81  IlL  A  pp. 
423. 

As  to  wbether  or  not  complainant  should  not 
bave  moved  to  set  aside  a  judgment  obtained  by 
fraudulent  statements  of  tbe  piaiotiirp  attorney 
tbat  the  case  would  be  dismissed  is  not  decided. 
Way  T.  Lamb,  supra. 

8.  To  give  notice. 

An  Injunction  will  be  granted  wbere  a  judgment 
was  taken  in  fraud  and  in  violation  of  an  agree- 
ment not  to  try  tbe  case  wit  bout  giving  complainant 
notice,  and  there  is  a  valid  defense  to  tbe  action. 
Watklns  v.  Gray,  5  Mo.  App.  002;  How  v.  MorteU, 
SB  IlL  478;  Dobson  v.  Pearce.  1  Duer,  143. 

Tbough  relief  might  be  bad  by  motion  to  set 
aside.    Foote  v.  Despaio,  87  III.  28. 

And  an  injunction  will  be  granted  against  a  judg- 
ment of  a  justice  on  tbe  second  trial,  taken  In  vio- 
lation of  an  agreement  tbat  tbe  case  should  not  be 
called  for  trial  at  tbat  time,  wbere  a  new  trial  could 
not  be  bad.  as  Tex.  Rev.  Stat.  art.  1628  prohibits 
fpranting  more  than  one  new  trial  and  there  is  no 
appeal,  but  there  is  a  valid  defense  to  tbe  action. 
Gulf,  C.  &  S.  F.  R.  Ck).  V.  King,  flO  Tex.  681. 

An  injunction  was  granted  against  a  Judgment 
In  replevin  obtained  before  the  time  set  for  trial. 
In  absence  of  complainant's  counsel,  wbere  tbe 
same  was  exorbitant,  and  tbe  complainant  sued 
for  an  accounting.  Tbe  relief  and  retrial  In  equity 
were  granted  on  tbe  ground  of  fraud,  as  Iowa  Code, 
f  3499.  provides  for  relief  for  fraud  practiced  by  tbe 
Bucoessf  ul  party  in  obtaining  judgment.  Reno  v. 
Teagarden,  24  Iowa,  144. 

And  an  injunction  in  an  attachment  suit  was  en- 
Joined  wbere  there  was  a  defense  to  that  action, 
but  such  defense  was  prevented  by  the  action  of 
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the  attorney  for  plalntiif ,  who  promised  to  furnish 
Information  as  to  the  suit,  but  did  not  until  It  was 
too  late  to  defend.  Farmers*  &  Bxob.  Bank  v. 
Ruse,  27  Ga.  891. 

But  tbat  the  attorney  on  tbe  other  side.  In  viola- 
tion of  an  agreement,  brought  on  a  trial  and  ob- 
tained a  judgment  without  notice,  is  not  ground 
for  an  injunction  wbere  such  facts  are  not  estab- 
lished.   Lawson  v.  Bettlson,  12  Ark.  410. 

And  tbat  a  defense  was  prevented  by  an  agree- 
ment on  tbe  part  of  tbe  prevailing  party  or  court 
to  give  notice  of  tbe  trial,  will  not  authorize  an  In- 
junction against  the  judgment  where  the  attorney 
of  complainant  was  notified,  although  bis  client 
had  no  notice.    Devlnney  v.  Mann,  24  Kan.  682. 

And  tbe  statement  of  one  of  the  plalntlflS  that 
they  would  not  press  tbe  case  against  complainant, 
and  tbe  fact  that  the  title  of  the  case  was  not  cor- 
rectly printed  on  tbe  tUe  list,  will  not  be  ground 
for  enjoining  a  judgment  where  the  party  waa 
negligent.   Hetzell  v.  Bentz,  8  Pblla.  261. 

And  the  forgetfulness  of  the  judge  to  notify 
counsel  when  a  case  would  be  tried  is  not  fraud 
sufficient  to  entitle  to  an  Injunction.  Morris  v.  Mor- 
ris, 76  Ga.  783. 

4.  To  abide  by  other  matten. 

An  Injunction  will  be  granted  against  a  judg> 
ment  wbere  there  is  a  valid  defense  which  was  pre- 
vented by  an  agreement  tbat  the  judgment  should 
not  be  taken,  but  tbat  the  parties  should  await,  and 
abide  by  tbe  decisions  In  another  case.  Pelham  v, 
Moreh&nd,  11  Ark.  448. 

Or  should  nwalt  tbe  result  of  arbitration,  flale 
V.  fi(KBeman,60  Miss.  06S;  Bresneban  v.  Price,  67  Mo. 
422:  Sneed  v.  Town,  9  Ark.  636. 

And  a  judgment  taken  In  violation  of  an  agree- 
ment not  to  take  the  same  until  the  amount  real- 
ized from  collateral  could  be  ascertained,  and 
afterwards  agreeing  that  the  judKment  should  be 
stricken  oif.  and  tbat  it  should  not  be  enforoedt 
will  be  enjoined,  as  tbe  name  is  a  fraud  on  the  de- 
fendant.   Kent  V.  Ricards,  8  Md.  Ch.  802. 

But  a  decree  of  a  probate  court  entered  without 
notice,  preventing  parties  flrom  obtaining  a  bill  of 
exceptions,  will  not  be  enjoined  wbere  such  decree 
was  withheld  on  an  agreement  to  await  the  de- 
cision of  the  supreme  court  in  another  case,  where 
it  was  not  shown  tbat  complainant  was  ignorant 
tbat  such  decision  was  made,  and  no  showing  was 
made  that  complainant  was  not  negligent.  Stein 
V.  Burden,  80  Ala.  270. 

6.  2b  aUow  a  Otfenm. 

An  Injunction  will  be  granted  where  the  judg- 
ment was  taken  in  violation  of  an  agreement  by 
the  plaintiff  to  allow  tbe  defense,  thereby  prevent- 
ing the  defendant  from  asserting  such  defense 
against  the  judgment.  Markham  v.  Angler,  67  Ga. 
48:  Kelley  v.  Kriess.  68  Cal.  210;  Dunnaboo  v.  Hol- 
land, 61  Ga.  147;  Hentlg  v.  Sweet,  27  Kan.  172;  Allen 
Y.  Medill,  14  Ohio,  445;  Newnan  v.  Stnart,  5  Hayw. 
(Tenn.)  78;  Dickenson  v.  McDermott,  13  Tex.  248. 

As.  where  a  Judgment  was  taken  under  an  agree- 
ment tbat  certain  claims  were  to  be  paid  by  plaln- 
tiif, which  be  afterwards  refused  to  pay.  an  injuno* 
tion  against  so  much  of  the  judgment  was  allowed. 
Qow  V.  Merntt.  16  Tex.  184. 

Or  where  a  verdict  was  entered  by  mistake,  and 
tbe  party  benefited  agreed  to  make  deductions, 
which  was  not  done,  an  injunction  was  granted 
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may  be  taken  "  from  aDv  sprcial  order  made 
after  fiDal  judgment/'  pfaiDtiff's  remedy  was 
by  an  appeal  from  said  order. 

Code  Civ.  Proc.  ^  968,  subsec.  2;  Oilman  v. 
Contra  Coitta  County,  8  CaL  62,  68  Am.  Dec. 


290;  Comstockyr,  Clment,  19  CaL*  78;  Bandf. 
Facheco,  JiO  Cal.  580. 

No  excuse  is  stated  for  not  pursaing  that 
remedy,  and  nothiofc  to  show  that  it  woald  not 
have  been  speedy  and  adequate.    Under  sock 


•ffalnst  prooeediDgs  on  the  Judgment.  Chase  ▼. 
Hanhardt,  1  Bland,  Ch.  883. 

Where  the  owner  of  a  house  refused  to  comply 
^th  an  aflreement  to  secure  a  party  maklufr  ad- 
vances for  building,  the  latter  on  seouringrtbe  title 
may  have  a  sale  under  a  mechanio^s  lien  enjoined, 
where  he  had  afrreed  with  tbe  contractor  for  the 
latter  to  file  the  lien  for  tbe  total  cost  of  the  build- 
ing for  his  benefit,  but  the  contractor  settled  the 
same  and  the  Judgment  was  taken  in  violation  of 
such  agreement,  and  the  Injunction  will  not  be  de- 
nied on  the  ground  tbat  be  Is  In  part  delicto.  Ham- 
ilton ▼.  Wood,  55  Minn.  482. 

But  an  agreement  to  allow  a  defense  will  not  au- 
thorise an  injunction  wbere  complainant  was  neg- 
ligent In  asserting  legal  remedies. 

So,  negligence  in  not  prosecuting  a  writ  of  error 
will  prevent  equitable  Interference  with  a  Judg- 
ment taken  on  the  understanding  that  all  rights  of 
complainant  were  reserved.  Rogers  v.  Kingsbury, 
22Ga.eo. 

And  sharp  practice  of  opposing  counsel  in  violat- 
ing a  verbal  assurance  that  he  would  agree  to  a 
statement  will  not  authorize  an  Injunction  against 
the  Judgment,  where  there  Is  negligence  in  apply- 
ing for  a  new  trial.    Phelps  v.  Peabody,  7  Cal.  60. 

Tbat  the  attorney  for  plaintiff  gave  the  attorney 
for  defendant  to  UDderstaadJhat  when  Judgment 
should  be  rendered  it  should  be  for  the  Just  amount 
due,  deducting  credits,  will  not  authorize  an  In- 
junction against  a  Judgment  where  tbe  allegations 
as  to  credits,  amounts,  and  dates  are  not  specific. 
Shrlcker  v.  Field,  9  Iowa,  388. 

Or  where  the  error  is  not  estPblished.  Boone  v. 
Polndexler,  12  Smedes  &  M.  640. 

And  an  injunction  will  not  be  granted  against  a 
Judgment  on  a  note  on  the  ground  that  it  was 
agreed  tbat  it  should  not  be  collected  or  used,  but 
should  be  kept  subject  to  future  settlement,  where 
the  complainant  has  sufficient  Indemnity  in  a  debt 
of  greater  amount  which  he  owes  to  tbe  same  party, 
and  t  he  equity  of  the  bill  was  not  proved.  Graham 
V.  (iray.  87  Ala.  446. 

And  an  injunction  will  not  be  granted  on  the 
ground  tbat  a  Judgment  was  taken  in  violation  of 
a  promise  not  to  take  a  Judgment,  where  the  bill  of 
complaint  shows  that  there  was  an  appearance  of 
complainant  in  the  action,  and  sucb  appearance  is 
not  repudiated.    Knapp  v.  Snyder,  15  W.  Va.  484. 

And  a  Judgment  will  not  be  enjoined  on  tbe 
ground  that  piaintiff^s  attorney  failed  to  enter  a 
credit  on  the  execut  ion  as  he  had  promised.  Brown 
V.  Wilson,  56  G  a.  634. 

Fraud  or  misrepresentation  of  the  Judge,  that  he 
would  render  a  judgment  that  would  not  bar  a 
party's  rights,  where  the  counsel  was  not  present 
at  the  Judgment,  will  not  authorize  relief  where  no 
merit  is  presented,  as  the  losing  party  made  the 
Judge  his  agent,  and  will  be  charged  with  negli- 
gence, and  tbe  conversation  ''must  have  been  with 
a  Judge  of  tbe  court,  not  the  court."  Green  v. 
Dodge,  6  Ohio,  80, 25  Am.  Dec  71S. 

6.  To  continvA  or  dday. 

An  injunction  will  be  granted  against  a  Judg- 
ment taken  in  violation  of  an  agreement  to  con- 
tinue the  case,  where  there  is  a  good  defense  to  tbe 
action.  Beams  v.  Den  bam,  8  D1.  58;  Moore  v.  Lips- 
combe.  82  Ya.  546;  Sanderson  v.  Voelcker,  51  Mo. 
App.  8S8. 

Where  tbe  court  rendering  tbe  Judgment  had  not 
power  to  grant  a  new  trial,  and  tbe  judgment  was 
taken  in  violation  of  an  agreement  to  transfer  the 
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case  to  another  court,  and  tbe  Judgment  was  not 
known  until  too  late  to  appeal,  and  the  ooDsideia- 
tlon  was  a  gambling  debt,— an  Injuiiotioa  was 
granted.    Booth  v.  Stamper,  6  Ga.  172. 

But  wbere  it  was  claimed  that  a  Jadfrmeot  wm 
taken  In  violation  of  an  agreement  to  continue  the 
case  on  account  of  sickness  of  complainant^s  oooii- 
sel,  an  injunction  should  not  he  granted  wbere  the 
complainant  was  negligent  In  not  providing  an- 
other counsel.    Landrum  v.  Farmer,  7  Biish.  4ft. 

A  Judgment  taken  contrary  to  an  agreement  to 
continue  will  not  be  enjoined  wbere  no  showing  ii 
made  of  a  valid  defense  to  that  action.  Poor  v. 
Tuston,  63  Kan.  86;  Ableman  v.  Roth,  12  Wis.  8L 

But  tbe  failure  to  make  a  defense  because  the 
plaintiffs  attorney  Informed  tbe  complainant  that 
no  judgment  would  be  taken  at  that  term  will  not 
authorize  an  Injunction  against  the  judgment,  as 
Alabama  Oode  1878,  {  796,  requires  tbat  such  agree- 
ments made  by  attorneys  must  be  in  writ  Inir-  Nor- 
man v.  Burns,  67  Ala.  248;  Ooliier  v.  lUk,  6S  Al»- 
228. 

An  injunction  will  not  be  granted  againat  a  Judg- 
ment obtained  in  violation  of  an  agreement  to  d^ 
lay  a  trial  on  account  of  sickness  of  defendant 
where  adequate  remedy  could  have  been  bad  by  a 
motion  for  a  new  trial.  Bryorly  y.  CSark.  48  Tex. 
845. 

And  tbe  fraud  of  opponent*8  attorney  In  trylnga 
case  after  an  agreement  to  continue  is  not  shown 
where  complainant's  attorney  appeared  and  de- 
fended at  the  triaL  Lawson  v.  Bettlson,  IS  Ark. 
401. 

Tbe  ground  for  Injunction  of  **an  alleged  agree- 
ment for  delay  upon  certain  conditions  whlcb  have 
been  complied  with,"  not  having  been  made  as  de- 
fense to  the  action,  will  not  authorise  an  injoae- 
tion.    Bartlett  v.  Peck,  5  La.  Ann.  870. 

Takiug  a  decree  in  violation  of  a  stipulation  to 
stay  tbe  same  will  not  entitle  an  Injunction  against 
tbe  sale  wbere  there  is  a  remedy  in  the  aante  actioB 
to  control  the  writ,  and  complainant  had  not  con- 
plied  with  the  stipulation.  Buell  v.  San  Frandseo 
Sav.  Union,  66  OaL  2B2, 

7.    2b  eompromtes. 

An  injunction  will  be  granted  against  a  Judg- 
ment taken  in  violation  of  an  agrpement  to  com- 
promise, wbere  tbe  same  Is  established  and  com- 
plainant is  not  negligent,  and  there  is  no  otber  ade- 
quate remedy. 

8o,  a  Judgment  obtained  in  violation  of  an  agree- 
ment of  compromise  by  which  defense  to  tbe  actioa 
was  prevented,  is  such  a  fraud  as  entitles  tbe  party 
against  whom  Judgment  was  taken  to  have  it  en- 
joined. Nealis  V.  Dicks.  72  Ind.  874:  Tbompeon  v. 
Laugblln,  91  Cal.  818;  PbilUps  v.  Kuhn,  95  NeU  IST; 
Chambers  v.  Kobbins,  28  Conn.  662:  Porter  v.  3dof- 
fotr,  Morris  (Iowa)  106;  Turney  v.  Toung,  2  Overt. 
266. 

A  Judgment  obtained  In  violation  of  a  settlement 
of  a  case,  whereby  complainant  was  preveoied 
from  defending,  will  be  enjoined.  Gates  v.  Steele. 
58  Conn.  816;  Cadwallader  ▼.  McClay,  37  Kebw  assc 
Dew  V.  Hamilton,  23  Ga.  414. 

But  that  a  defendant  compromised  a  suit  by  note 
payable  in  notes  of  the  republic  will  not  be  ground 
for  injunction  where  there  was  a  oontinuanoe  for 
years  thereafter  before  Judgment  was  taken,  and 
his  attorney  made  no  defense,  and  tbe  Judgment  ia 
effect  is  only  for  the  amount  due  plaintiff.  Wat- 
rous  V.  Rodgers,  16  Tex.  410. 

An  Injunction  will  not  be  granted  on  tbe  grouotf 
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cfrcumstaDoes  the  plaintiff  Is  not  entitled  to 
maintain  a  separate  and  distinct  action. 

Ketchum  v.  Orippen,  87  Cal.  228;  Bde  v. 
JOazen,  81  Cal.  360;  Lueo  v.  Broum,  78  Cal.  6; 
Moulton  y,  Knapp,  85  Cal.  885. 

The  plaintiff  has  an  adequate  remedy  at 


law,  for  he  can  apply  to  the  superior  court  for 
a  writ  of  certiorari. 

Code  Ci?.  Proc.  §  1068;  Gomstock  v.  Ctem- 
ens,  19  Cal.  78;  Jone$  v.  Lo»  Angeles  JuatMs 
Ct.  97  Cal.  628. 

When  one  of  the  defendants  in  a  joint  judg- 


of  fraud  or  surprise,  where  the  attorney  for  the 
•oomplainaDt  oonsented  to  a  trial  and  joined  in  the 
aubmission  of  the  case  after  bavingr  been  apprised 
of  an  understanding  that  it  was  to  be  settled  out  of 
the  court,— espeolaliy  wbere  such  agreement  to  set- 
tle the  case  was  not  sustained  by  the  proof.  Law- 
aon  V.  Bettison,  12  Ark.  401. 

That  a  judgment  was  obtained  In  fraud  of  a  pend- 
ing compromise  whereby  the  defendant  was  pre- 
vented from  making  a  defense,  is  not  frround  for 
«n  injunction  against  the  judgment,  where  he  can- 
oot  establish  such  defense  in  equity.  Beaver  y. 
Erwlo,  7  Ired.  Eq.  SSa 

A  judjrment  and  execution  will  not  be  enjoined 
on  the  ground  that  a  defense  was  preyented  by  a 
•et  tiemen t  before  judgment,  and  that  the  judgment 
was  in  violation  of  such  settlement,  where  the 
complainant  failed  to  keep  bis  part  of  the  agree- 
aient  and  has  not  paid  the  amount  due  from  him. 
Ijowry  V.  Sloan,  61  €ki.  688. 

So,  an  appeal  prevented  by  agreement  for  settle- 
ment will  not  authorize  an  injunction  against  the 
judgment,  attempted  to  be  enforced  In  violation  of 
the  agreement,  where  there  is  an  adequate  remedy 
In  the  supreme  court  to  obtain  relief  at  law,  by 
motion  to  set  aside  the  affirmance.  Koebllng  Sons 
€k>.  V.  Stevens  Electric  Co.  96  Ala.  30. 

A  defense  prevented  because  pJalntifrs  attorney 
represented  that  a  transfer  of  a  security  would  set- 
tle the  case  and  no  further  plea  need  be  made  in  the 
«ction  at  law,  will  not  authorize  an  Injunction 
against  proceedings  on  the  judgment  and  the  exe- 
cution Issued  thereon,  where  the  plaintiffs  in  the 
Judgment  are  solvent  and  able  to  respond  in  dam- 
anes.    HJEurris  v.  Western  &  A.  U.  Co.  SO  Ga.  830. 

8.  Where  complainanl  participated  in  fraud. 

A  complainant  guilty  of  fraud  in  participating 
In  an  agreement  is  not  entitled  to  an  injunction 
against  a  judgment,  although  the  plaintilf  at  law 
Tiolates  the  agreement 

So.  a  party  guilty  of  a  fraudulent  arrangement 
to  cover  np  his  property  and  allow  it  to  be  fore- 
closed and  purchased,  in  order  that  the  title  may  be 
concealed,  cannot  obtain  an  injunction  against  the 
onforcement  of  the  decree  of  foreclosure.  Ran- 
dall v.  Howard,  67  U.  S.  2  Black,  686. 17  L.  ed. «». 

And  a  party  conspiring  to  allow  a  fraudulent 
Judgment  against  himself  to  defeat  the  rights  of 
his  wife  In  certain  trust  property  can  not  thereafter 
have  such  judgment  enjoined  on  the  ground  that 
the  plaintiff  therein  promised  never  to  enforce  it. 
Wella  V.  Smith,  18  Gray,  207, 74  Am.  Dec  68L 

Ik  By  eoneealment. 

Fraud  in  concealing  from  the  complainant  a 
(rood  and  valid  defense  to  the  action  will  entitle  an 
Injunction  against  a  judgment  that  is  contrary  to 
conscience,  where  complainant  has  not  been  guilty 
of  negligence. 

So,  fraud  In  concealing  from  one  party  the  pay- 
tnent  on  a  claim  in  suit  will  entitle  to  an  injunction 
against  the  judgment.  Spencer  v.  Vigneaux,  SO 
Cal.  442. 

Or  on  a  discovery  that  the  plaintiff  had  obtained 
«  decree  for  a  greater  sum  than  he  was  entitled  to, 
4ind  of  which  he  had  knowledge  and  the  complain- 
ant was  ignorant,  an  Injunction  will  be  granted. 
Basye  v.  Heard.  12  B.  Mon.  681. 

Active  fraud  on  the  part  of  the  plaintiff  at  law 
is  not  essential  to  the  relief  sought.    It  is  enough 
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that  the  judgment  was  the  result  of  a  mistake  of 
fact  on  tbe  part  of  the  complainant  and  that  be  waa 
prevented  of  bis  right  of  review  by  the  failure  sea- 
sonably to  discover  the  real  character  of  the  judg- 
ment, which,  though  known  to  tbe  other  party,  was 
purposely  concealed  from  him,  and  without  fraud 
or  negligence  on  bis  part  he  waa  dispossessed  of 
property  without  an  opportunity  to  maintain  hJa 
title.    Currier  v.  Esty,  110  Mu^s.  688. 

Fraudulent  conduct  of  plaintiff,  preventing  de- 
fendant from  contesting  tbe  claim,  by  representing 
that  it  was  another  one  which  was  unpaid,  will  en« 
title  to  an  In  June  tion  against  the  judgment.  Hinck- 
ley V.  Miles,  15  Hun,  170. 

Where  a  judgment  is  procured  on  a  flctitloua 
cause  of  action  against  a'sherlff  for  making  a  levy, 
and  knowledge  of  his  defense  is  prevented  by  the 
parties  thereon,  he  may  procure  an  injunction 
against  proceedings  on  the  judgment.  Iglebart  v. 
Lee,  4  Md.  Gh.  514. 

In  Tomkins  v.  Tomkins,  11 N.  J.  Eq.  612,  it  waa 
said  that  conoealing  from  a  court  evidence  that 
tbe  claim  in  suit  was  fictitious  will  entitle  to  an  in* 
junction  against  tbe  judgment. 

But  in  order  to  obtain  an  injunction  for  relief 
against  a  judgment  on  the  ground  of  fraudulent 
concealment  of  facts  on  tbe  part  of  tbe  plaintiff 
therein,  and  that  the  Judgment  was  against  con« 
science,  it  must  be  shown  that  tbe  party  seeking 
relief  bad  used  diligence.  Olover  v.  Hedges,  1  N. 
J.  Eq.  118. 

The  erasure  of  the  name  of  one  of  tbe  makers  of 
a  note  is  a  legal  defense,  and  the  Ignorance  of  uua 
of  tbe.  makers  of  such  erasure  is  no  ground  for 
enjoining  tbe  judgment,  where  they  were  nesrli- 
gent  in  making  their  defense.  Shelmire  ▼.  Thorn p- 
aon,  2  Blackf.  270. 

e.  In  matlen  of  record. 

An  injunction  will  be  granted  when  the  Judgw 
ment  is  the  result  of  fraudulent  attention  or  use  of 
records.  Byare  v.  Justin,  2  Tex.  App.  Civ.  Cas. 
(Wlllson)  686;  Smith  v.  Chandler,  18  Ind.  618;  Gil- 
lettv.  Booth,  6  Til.  App.  428. 

So,  the  use  of  a  judgment  will  be  enjoined  where 
the  court  commissioner  d  ra  fted  a  decree  and  falsely 
inserted  therein  that  tbe  summons  bad  been  served, 
and  became  the  purchaser  under  tbe  decree.  Martin 
V.  Parsons,  40  Gal.  04. 

And  a  third  party  may  have  the  levy  and  sale 
of  his  personal  and  real  property  enjoined  on  a 
judgment  which  has  been  alte^  by  the  clerk,  and 
enlarged  so  as  to  render  it  void.  Hardy  v.  Broad- 
dus,  35  Tex.  668w 

And  proceedings  on  a  Judgment  will  be  enjoined 
on  the  ground  of  fraud,  where  tbe  execution  after 
levy  was  returned  by  order  of  the  plaintiff,  and 
tbe  record  was  fraudulently  changed,  and  the 
amount  of  tbe  judgment  increased  without  con- 
sent of  the  debtor,  and  a- second  execution  issued, 
even  though  the  court  could  have  corrected  the 
judgment.    Babcock  v.  McCamant,  68  Dl.  214. 

Fraud  In  procuring  a  judgment,  by  abstracting 
bonds  in  a  case  in  which  judgment  bad  been  ren- 
dered, and  obtaining  another  judgment  on  the 
same,  will  entitle  tbe  defendant  to  an  Injunction 
against  proceedings  on  the  judgment,  wbere  com- 
plainant was  ignorant  of  such  use,  and  was  not 
negligent  Taylor  v.  Nashville  &;  C.  B.  Co.  86Tenn, 
228. 

But  tbe  wrongful  retention  by  the  adverse  at- 
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ment  mw  to  have  the  JadgmeBt  perpetually 
enjoined,  his  codefendants  sboold  be  made 
parties  to  the  action,  or  sufQcient  reasons  for 
their  omission  should  be  stated. 

GatM  V.  Lane,  44  Cal.  896;  (/Connor  v.  Jr- 


vine,  74  Cal.  443;  HarrUon  T.  MeOormidL,  m 
Cal.  621. 

Tbe  judgment  is  a  Joint  Judement,  and  the 
reason  why  Mulvftle  is  not  made  a  party  tothia 
action  is  a  4»tterof  substance. 


toroej  of  the  case  made.  Id  order  to  prevent  com- 
plainant from  proseoutlnflr  proceedings  in  error, 
will  not  be  ground  for  Injunction  wbere  complain- 
ant tias  himself  been  guilty  of  negligence,  and  has 
a  remedy  by  petition  in  error.  Muse  y.  Wafer,  29 
Kan.  279. 

And  tbe  fraudulent  retention  of  papers  by  the 
opposing  attorney,  preventing  a  bill  of  exception*, 
will  not  authorize  an  Injunction  against  proceed- 
ings on  the  Judgment,  as  the  remedy  of  rule  to  tile 
them  in  court  is  adequate.  Smith  v.  Brownson, 
19  La.  818. 

An  injunction  will  not  be  granted  to  restrain  a 
Judgment  for  want  of  service  of  process  where 
there  is  no  allegation  of  fraud,  accident,  or  mis- 
take, and  tbe  record  shows  proper  service.  Gillan 
T.  Arnold,  86  &  a  61S. 

d.  InmaUen  of  party. 

Wbere  there  is  a  fraudulent  suit  by  a  party,  who 
is  not  the  real  party  In  Interest,  in  order  to  prevent 
a  defense,  and  It  is  not  discovered  until  after  judg- 
ment, an  Injunction  will  be  granted.  Hiokerson 
V.  Baiguel,  S  Heisk.  829;  Stovall  v.  Northern  Bank, 
6  Smedes  &  M.  17;  Davis  v.  Tileston.  47  U.  8. 6  How. 
114, 12  L.  ed.  885:  Greenleaf  y.  Maher,  2  Wash,  a  a 
896:  Goad  v.  Hart,  8  Smedes  ft  M.  787;  Dady  v. 
Brown,  76  Iowa,  688;  Marchman  v.  Beweil,  96  Ga.  658. 

But  a  bill  of  complamt  charging  fraud  of  the 
plaintiff  at  law  In  procuring  the  cause  of  action  to 
be  assigned  to  him  must  state  the  particulius  of 
the  traud.    Blston  v.  Blanchard,  8  UL  420. 

Where  It  was  claimed  that  a  judgment  for  tres- 
pass was  not  prosecuted  by  the  true  party,  and 
was  fraudulently  obtained  and  sought  to  t>e  en- 
joined, relief  in  equity  was  denied  on  the  assign- 
ment of  the  Judgment  to  the  other  party  claimed  to 
have  an  interest  therein.  Yellow  Pine  Lumber  Oo. 
y.  Carroll  (Tex.)  21  &  W.  1002. 

e.  In  actt  eommiited  at  the  triaL 

A  judgment  in  ejectment  will  be  enjoined,  wbere 
It  was  obtained  by  the  frauduleot  use  of  a  forged 
deed,  where  tbe  complainant  has  not  been  guilty  of 
negligence  and  is  unable  to  get  relief  at  law. 
Dunn  v.  Miller,  96  Mo.  824. 

And  relief  will  be  granted  in  the  Federal  court 
against  a  judgment  obtamed  by  the  use  of  fraudu- 
lent and  forged  documents  in  the  state  court, 
where  such  fraud  was  not  discovered  in  a  court  at 
law  until  after  it  was  too  late  to  appeal  for  relief 
In  such  court,  and  no  negligence  is  shown,  and  the 
party  obtaining  such  Judgment  will  be  prevented 
from  using  the  advantage  obtained  therein.  Mar- 
shall V.  Holmes,  141  U.  8. 689,  35  L.  ed.  87a 

In  Dundas  v.  Chrisman,  25  Neb.  495,  wbere  a 
claim  was  allowed  for  $688,  on  the  misrepresentation 
that  tbe  estate  was  solvent,  by  an  attorney  of 
claimant,  to  the  county  judge,  when  it  had  pre- 
viously been  allowed  for  only  6885.  and  the  admin- 
istrator had  no  notice  of  the  change  until  after 
time  to  appeal  had  elapsed.  It  was  enjoined  on  the 
ground  of  misapprehension  and  mistake  and  fraud. 

In  Stanton  v.  Bmbry,  46  Coon.  66,  it  was  held 
that  fraud  in  taking  judgments  in  a  srreater 
amount  by  quantummeruit  where  there  was  a  con- 
tract for  a  less  amount  for  the  claim  will  authorize 
an  injunction  in  another  state  against  proceedings 
on  such  judgment.    (But  see  next  case.) 

But  this  was  reversed  m  Embry  v.  Palmer,  1G7  U. 
8.  8, 27  L.  ed.  846,  on  the  ground  that  no  fraud  was 
shown  and  complainant  was  negligent. 
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But  obtaining  more  relief  than  one  Is  eotitled  to 
will  not  be  held  to  be  fraud  so  as  to  authorise  an- 
other court  to  en  join  proceedings  on  a  Jodgmeni 
or  execution,  there  being  a  remedj  by  appeal 
Murdock  v.  De  Tries,  87  OaL  627. 

Where  it  was  charged  that  the  attorney  for  tha 
plaintiff  In  a  suit  at  law  fraudulently  presented 
but  a  part  of  the  record  upon  which  the  Judgment 
was  recovered,  while  the  attorney  of  the  piaiotiff 
was  engaged  in  another  court,  and  the  ohaiire  oT 
fraud  was  ln<\eflnlte,  and  the  record  was  DOtebowo 
to  bave  been  prejudicial,  an '  Injunction  was  r^ 
fused  against  proceedings  on  the  Judgment.  Dinti 
V.  Bigenmann,  96  111.  86. 

And  relief  will  not  be  granted  in  equity,  agaimt 
a  sale  under  attachment  rendered  without  notice^ 
on  the  ground  that  the  plaintiff  had  imposed  a  ik> 
tltious  claim  on  the  auditors,  wbere  this  wms  not 
established,  and  a  hearing  had  been  had  on  tbe  mer- 
its, and  the  case  was  properly  submitted  to  them 
&r  parts.    Tomkins  v.Tomklns,  11  N.  J.  Bq.  £12. 

In  Humphries  v.  Blevlns,  1  Overt.  86,  an  tnjuniv 
tlon  was  granted  against  a  judgment  where  the 
prevailing  party  had  been  guilty  of  Improper  con- 
duct In  Influencing  the  Jury  amonndnfp  to  em* 
bracery,  but  an  issue  was  directed  at  law  to  ascer- 
tain how  muoh  tbe  plaintiff  was  entitled  to  reooveb 

f.  BycoUvsfoi^ 

Ck>11usion  with  complainant's  attorney,  or  an  nn- 
authorized  appearance,will  entitle  to  an  iniunctloo 
against  the  Judgment,  but  complainant  must  state 
the  facts  specifically  and  show  a  good  defense  to 
tbe  action,  and  an  injunction  will  not  be  granted 
where  there  is  an  adequate  remedy  at  law. 

So,  collusion,  fraud,  or  release  of  one  of  Uie  mem- 
bers of  the  firm  In  order  to  obtain  a  Judjrment 
against  the  remaining  members  might  authorize  an 
Injunotlon.    Wills  Point  Bank  v.  Bates,  76  Tex.  3S9. 

That  a  plea  was  filed  in  oourt  by  an  unknown 
and  an  unauthorised  attorney  will  not  prevent  an 
Injunction  against  the  Judgment  that  Is  obtained 
by  fraud  of  the  prevailing  party,  as  the  plea  by  an 
unauthorized  attorney  Is  not  an  appeeranoa. 
Sneed  v.  Town,  9  Ark.  688. 

And  fraud  In  obtaining  a  Judgment  by  coUoaiOD 
and  an  unauthorized  appearance,  will  entitle  the 
defendant  to  an  injunction  against  prooeedf  mm  en 
the  same.  Truett  v.  Wainwrtght,  9  HI.  418;  Oieek 
V.  Taylor,  28  Ga.  127:  Nelson  ▼.  Rockwell,  14  111.  STS, 

Where  the  complainants  had  purchased  mining 
property  against  which  were  pending  suits  for  me- 
chanics* liens,  and  their  attorneys,  defending  the 
same  In  tbe  name  of  their  grantor,  through  fraud 
and  collusion  were  discharged  by  the  grantor  on 
tbe  day  of  trial,  and  the  grantor  employed  other* 
and  confessed  Judgment,  an  Injunction  wae 
granted  against  proceedings  on  the  Judgmenu 
Oro  Fine  Oo.  v.  Cullen,  1  Idaho,  118. 

Where  it  was  claimed  that  the  party  obtaining 
judgment  was  complainant's  attorney  although  he 
was  also  a  defendant  sued  as  an  Indoner.  and 
complainant  failed  to  file  a  plea  owing  to  a  misun- 
derstanding with  his  codefendant,  the  same  waa 
temporarily  enjoined  to  submit  the  question  to  a 
jury.   Hill  V.  Sledge,  SI  Ga.  689. 

But  in  an  action  to  enjoin  a  Judgment  on  the 
ground  that  It  was  obtained  through  unfaithful- 
ness of  complainant's  attorney,  the  facts  constitut- 
ing the  alleged  defense  must  be  alleged.  Hartford 
F.  Ins.  Go.  V.  Meyer,  80  Neb.  185w 
I    And  in  order  to  maintain  a  blU  In  equity  to 
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The  facta  coDStUuting  plaintifTs  cause  of 
action  must  be  alleged  Id  the  complaint. 

Lo9  Angdei  v.  Signorei,  50  Cal.  298;  Curry 
V.  Lackey,  85  Mo.  892;  Baker  v.  Berry,  87  Mo. 
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806;  Bawling  y,  MeFarVtnd,  88  Mo.  465;  Bur- 
kett  V.  OHjfiih,  90  Cal.  532.  18  L.  R.  A.  707. 

No  loss  could  have  been .  sustained  by  the 
sale  under  an  execution  issued  upon  a  void 


Join  a  Judgment  at  law  on  the  ground  of  fraud  and 
coUosioD  with  oomplalnant^B  attorney,  the  facts 
Bhowinff  such  fraud  must  be  clearly  set  out  or  else 
tbe  Injunction  will  be  denied.  Oonway  ▼.  Ellison, 
14  Ark.  aSQ. 

And  an  Injunction  wtil  not  be  granted  afralnst  a 
Judgment  taken  on  a  stipulation  of  complainant's 
counsel  In  vioiation  of  his  client's  desire  or  orders, 
where  a  remedy  at  law  by  a  motion  to  vacate  the 
Judgment  would  have  afforded  relief.  Cowley  v. 
Norttaem  P.  B.  Oo.  4A  Fed.  Rep.  826. 

And  a  party  stipulating  that  there  was  no  collu- 
sion cannot  thereafter  obtain  an  injunction  for 
such  cause  where  be  was  negligent.  Andes  v. 
MLUard,  70  Fed.  Bep.  OS. 

And  in  Lyon  v.  Boilvin,  7  111.  029,  the  remedy  at 
law  by  motion  prevented  an  Injunction  against  the 
Judgment,  obtained  on  an  unauthorised  appear- 
ance, as  tbe  remedy  In  chancery  was  said  to  be  too 
dilatory  and  ezi)ensive.  But  in  Truett  v.  Wain- 
w  right,  9  111.  418,  this  case  was  distingutsbed  as  not 
holding  that  there  was  no  concumnt  remedy  in 
equity  and  an  Injunction  was  grunted  against  a 
Judgment  on  a  warrant  of  attorney  procured  by 
fraud. 

The  cases  In  regard  to  a  fraudulent  collusion 
where  the  injunction  Is  sought  by  third  party  will 
be  hereafter  annotated  in  a  note,  Who  may  ob- 
tatn  an  injunction  againgt  the  fudgmenU 

Ab  to  fraud  In  obtaining  jurisdiction,  see  noU  to 
Texas  Mexican  B.  Co.  v.  Wright,  81  L.  B.  A.  — ^ 
Injunctions  aaainit  judgmenUfor  want  of  iurisdie- 
tian^  or  which  are  voidL 

For  fraud  in  trying  case  after  statement  by  court 
that  It  would  not  be  tried,  see  note  to  Gum-Elastic 
Roofing  Oo.  V.  Mexico  Pub.  Co.  ants,  70Q,  IniunC' 
tione  for  errore  and  irreguiaritiea. 

g.  Other  matiera, 

A  Judgment  wlU  be  enjoined  that  is  obtained 
by  fraud  where  complainant  has  not  been  guilty 
of  negligence,  and  there  is  a  valid  defense  to  tbe 
action,  and  there  is  no  adequate  remedy  at  law. 
Payne  v.  O^Shea,  84  Mo.  129;  Galnty  v.  Bussell,  40 
(;onn.  460:  Burpee  v.  Smith,  Walk.  Gb.  (Mich.)  827; 
Davis  V.  Tlleston,  47  U.  8. 6  How.  114,  12  L.  ed.  806 

In  Cromelin  v.  McOauley,  07  Ala.  642,  It  was  said 
that  in  order  to  enjoin  a  judgment  or  decree  on  the 
g-round  of  fraud,  it  must  have  been  procured  by 
fraud  either  in  its  original  rendition,  or  by  a  sub- 
sequent fraudulent  alteration,  and  this  must  be 
shown  to  be  actual  and  positive. 

And  in  Norman  v.  Bums,  67  Ala.  248,  It  was  said 
that  if  the  defense  was  prevented  by  fraud,  acci- 
dent, or  surprise,  or  the  act  of  the  adversary,  and 
the  judgment  Is  unjust.  It  would  be  enjoined. 

And  where  the  plaintiff  obtained  a  judgment  by 
fraud,  and  is  a  nonresident,  he  cannot  plead  the 
statute  of  limitations  as  a  bar  to  the  Injunction. 
Hentig  v.  Sweet,  27  Kan.  172. 

And  the  fraudulent  withdrawal  of  a  deposit  on 
which  a  judgment  for  spedflc  performance  was  ob- 
tained will  authorize  an  Injunction  against  such 
Judgment.    Hutchins  v.  Lockett,  89  Tex.  166. 

And  Ohio  Bev.  Stat.  §6864,  proiiding  for  vacating 
Judgments,  does  not  exclude  the  right  to  obtain  an 
injunction  against  a  judgment  obtained  by  fraud. 
Daist  V.  PhUlips,  41  Ohio  St.  614. 

In  Wbitaker  v.  WIckersham,  6  Del.  Ch.  187,  it  was 
said  that  equity  will  restrain  the  collection  of  a 
Judgment  on  satisfactory  proof  of  fraud,  mistake, 
or  accident,  where  it  is  clearly  shown. 

An  Injunction  will  be  granted  against  a  judgment 
where  the  defense  was  prevented  by  falsehood  and 
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fraud  of  the  plalntlir  at  law,  representing  that 
judgment  bad  already  been  taken.  Burpee  ▼• 
Smith,  Walk.  Cb.  (Mich.)  827. 

And  fraud  In  obtaining  jurisdiction  In  tbe  FMeral 
court  over  the  original  action  at  law  will  authorize 
an  injunction  to  stay  execution.  Sawyer  v.  Gill,  8 
Woodb.  ft  M.  97. 

But  an  injunction  against  a  judgment  obtained 
by  fraud  will  not  be  granted  where  there  Is  an  ade- 
quate remedy  at  law. 

As  by  a  motion  for  a  new  trial,  where  a  default 
was  entered  upon  consent  through  fraud  pracdoed 
upon  the  defendant,  or  entered  by  mistake  without 
fraud  on  the  part  of  the  defendant.  Chalmers  v. 
Hack,  19  Me.  124. 

Or  where  relief  could  have  been  obtained  In  the 
trial  court.    Fumald  v.  Glenn.  66  Fed.  Bep.  872. 

By  a  motion  to  set  asidd.  Kidwell  v.  Masterson* 
8  Cranch.  C.  a  62;  Btckoell  v.  Field,  8  Paige,  440. 

Or  a  remedy  of  appeal  then  pending  in  another 
state  where  tbe  judgment  was  rendered.  Evans  v. 
Taylor.  28  W.  Va.  184. 

Or  where  the  defense  should  have  been  made  in 
the  original  action.  Metoalf  v.  Glimore,  fiO  N.  H. 
417, 47  Am.  Dec  217. 

And  an  injunction  will  not  be  granted  against 
making  a  deed  on  execution  sale,  on  the  charge  of 
fraud  in  obtaining  tbe  judgment,  where  there  is  no 
showing  of  meritorious  defense  to  the  action,  and 
the  fraud  is  not  proved.  White  v.  Crow,  110  U.  8. 
183, 28  L.  ed.  lia 

Whether  complainant^s  remedy  was  not  against 
the  attorney  for  fraud,  and  whether  he  should  not 
have  moved  to  set  aside  the  judgment,  are  not  de- 
cided, as  an  injunction  will  not  be  granted  where 
complainant  falls  to  show  any  defense  to  the  debt. 
Way  V.  Lamb,  16  Iowa,  79. 

The  failure  to  establish  fraud  In  obtaining  judg- 
ment at  law  will  bar  relief  in  equity.  Devlin  v. 
Boyd,  40  N.  Y,  S.  B.  966;  HemphUl  v.  BuckersviUe 
Bank,  8  Ga.  486;  Bradley  v.  Blchardson,  28  V t.  720| 
Moser  v.  Polhamus,  4  Jtbh.  Pr.  N.  S.  442. 

Or  where  the  evidence  Is  oonfiicting.  Driskill  ▼• 
Cobb,  66  Ga.  649. 

In  order  to  obtain  an  injunction  on  the  ground 
of  fraud  in  procuring  a  judgment,  the  same  must 
be  specified,  and  a  general  charge  of  fraud  is  insuf- 
ficlent.  Gulf,  C.  &  S.  F.  B.  Co.  v.  Henderson,  83 Tex. 
70;  Burnley  v.  Bice,  21  Tex.  171;  Devlin  v.  Boyd« 
^upro;  McOook  v.  Bemd  Bros.  79  Ga.  891;  Taylor  v. 
Mallory,  76  Ind.  1;  Bamseur  v.  Bronnell  (Ark.)  U 
8.  W.  200;  Fatten  v.  Taylor,  48  U.  8. 7  How.  182,  12 
L.ed.687. 

And  in  order  to  enjoin  a  decree  on  the  ground  of 
fraud,  it  Is  necessary  for  the  complainant  to  show 
that  he  was  ignorant  of  the  fraud,  and  that  he  had 
used  reasonable  diligence  to  inform  himself  of  all 
the  facts:  and  laches  or  negligence  will  prevent 
equitable  relief.  Osbom  v.  Gehr,  28  Neb.  661; 
Foster  v.  Mansfield,  a  ft  L.  M.  B.  Co.  146  U.  S.  88,86 
L.  ed.  899;  Williams  v.  Lumpkin,  86  Tex.  641;  Hill  v. 
Harris,  61  Ga.  628. 

Where  relief  asked  against  a  judgment  Is  based 
upon  the  nonperformance  of  a  condition  inducing 
the  rendition  of  the  judgment,  and  fraud  is  not 
specifically  charged,  an  injunction  will  not  be 
granted.  Baburn  v.  Bhortridge,  2  Blackf.  480. 

And  a  judgment  will  not  be  enjoined  on  the 
ground  that  it  was  '^obtained  through  fraud  and 
other  Illegal  practices,"  as  this  allegation  Is  too 
general.    Books  v.  Williams,  13  La.  Ann.  874. 

A  decree  restraining  proceedings  under  a  f  raudu« 
lent  judgment  will  be  recognized  as  valid  and  ret 
judicata,  between  the  parties  or  privies  in  a  suit  on 
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Judgment,  as  the  title  to  tbe  property  sold 
would  not  thereby  bave  been  devested;  and  the 
property  was  repleViable  by  an  action  direct 
Against  the  constable. 
Riehard»  v.  Kirkpatriek,  68  Cal.  488;  Qray 


▼.  RatDW,  8  Cal.  568;  WfiU  ▼.  Siout,  9  Cal 
480;  Smith  v.  Beed,  58  Cal.  345. 

Meurs.  Coffhbu&ft  Huichiusoii,  .f or  re- 
spondent: 

These  facts  show  exactly  and  precisely  a 


tbe  original  Judgment  Id  another  state.  DolMon 
y.  Pearoe,  12  N.  IT.  160, 88  Am.  Deo.  15& 

So,  a  deoisioD  that  a  Judgment  and  execution 
were  not  contrary  or  In  fraud  of  an  agreement  is 
reafudieata.  FrauentbaPs  Appeal,  100  Pa.  280;  Clop- 
ton  V.  Cartoes,  42  Ark.  500. 

Although  an  injunction  will  be  granted  against  a 
Judgment  where  the  defendant  was  prevented  from 
making  any  defense  by  promise  of  tbe  plaintiff 
that  he  would  not  take  Judgment,  and  that  he  need 
not  appear.  If  the  record  shows  an  appearance  for 
him  which  is  not  repudiated,  an  injunction  will  not 
be  granted.    Knapp  y.  Snyder.  15  W.  Va.  484. 

An  injunction  will  not  be  granted  against  pro- 
ceedings on  a  Judgment,  claimed  to  baye  been  pro- 
cured fraudulently,  where  such  Judgment  has  been 
satisfied  long  before  such  bill  was  filed.  Mexican 
Ore  Co.  y.  Mexican  Guadalupe  Min.  Co.  47  Fed.  Bep. 
86L 

So,  a  decree  will  not  be  enjoined  on  the  ground 
of  fraud  where  the  complainant  lias  condoned  the 
fraud  by  a  compromise  agreement  after  the  de- 
cree.   Baas  y.  Neims.  60  Mies.  5U2. 

See  further,  note  to  John  V.  Farwell  Co.  y.  Hu- 
bert ( Wis.)  aO  L.  B.  A.  236,  Injunctions  against  judo- 
fnents  on  confessUm. 

As  to  fraud  in  seryice  of  process,  see  fiofeto  Texas 
Mexican  H.  Co.  y.  Wright,  31  L.  B.  A.  — ^  In- 
junctions oifainst  judgments  for  want  of  jurisdiction, 
or  which  are  void. 

m.  On  account  of  aeddenU 
a.  Sickness, 
1.  A  party. 

Where  there  is  no  negligence  or  remedy  at  law, 
and  a  valid  defense  to  the  action,  an  injunction  will 
be  granted  where  complainant  was  preyented  from 
defending  on  account  of  his  sickness,but  will  not  be 
granted  on  account  of  sickness  in  bis  family.  An 
injunction  has  generally  be^  denied  where  defense 
was  not  made  on  account  of  the  attorney *s  sickness 
or  death,  but  has  been  granted  where  there  was  no 
negligence.  In  other  cases  accidents  have  usually 
been  held  insufficient  to  obtain  an  injunction,  al- 
though some  cases  have  granted  them  where  there 
was  fraud  on  the  part  of  the  prevailing  party,  or 
DO  remedy  at  law. 

So,  sudden  illness  on  the  part  of  the  defendant  on 
his  way  to  the  trial,  thereby  preventing  an  affidavit 
that  his  original  deeds  were  lost  in  order  to  allow 
the  use  of  copies,  will  authorize  an  injunction 
•gainst  the  Judgment  on  tbe  grbund  of  accident. 
Hord  y.  Dishman,  5  Gall  (Va.)  279. 

And  an  injunction  was  granted  against  a  Judg- 
ment on  a  covenant  in  a  deed,  where  the  complain- 
ant was  sick  at  the  time  of  seryice  of  the  writ  in 
the  action  at  law,  and  was  unable  to  attend  court, 
and  his  personal  presence  was  necessary  in  order  to 
Inspect  the  original  deed  to  enable  him  to  plead 
turn  est  factum  on  tbe  ground  of  quasi  trust  and 
fraud,  where  complainant  was  not  guilty  of  negli- 
gence.   Cummins  v.  Kennedy,  4  J.  J.  Marsh.  042. 

And  an  injunction  agaiost  a  Judgment  was 
allowed  where  the  defendant  bad  a  good  defense  and 
was  so  ill  at  the  time  of  service  of  summons  that 
be  was  not  able  to  know  until  afterwards  that  tbe 
suit  was  pending.  Bice  v.Bailroad  Bank.7  Humph.89. 

So,  the  failure  to  make  a  defense  at  law,  occasioned 
by  unavoidable  necessity  through  no  fault  on  the 
pan  of  the  complainant,  as  dangerous  sickness, 
where  his  presence  was  required  at  tbe  trial  to 
verify  a  plea  that  the  debt  was  on  a  forged  note, 
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will  authoriae  relief  by  Injonotion.     Wataoo  t. 
Palmer.  6  Ark.  6QL 

And  sickness  of  oomplainant  at  tbe  time  of  serv- 
ice of  process,  preventing  any  attention  to  tbe  case, 
where  he  had  a  good  defense  and  was  doc  negli- 
gent, will  authorize  an  injunction  agaiost  tbe  Judg- 
ment.   Horn  V.  Queen.  4  Neb.  106. 

Where  a  party  was  preyented  by  sickness  from 
making  bia  defense  of  fraud  and  failure  of  ood- 
sideration  in  the  action  at  law,  and  bia  ooonsel  la 
his  at)6ence  was  refused  leaye  for  time  to  present 
an  affidayit  of  defense,  an  injunction  waa  granted 
against  the  Judgment  and  a  sale  under  foredosore 
of  a  mortgage,  where  there  was  no  remedy  by 
appeal.    Clifton  y.  Livor,  24  Ga.  9L 

But  an  unavoidable  accident,  as  sickness  of  com- 
plainant, preventing  tbe  use  of  a  set-off  ayailabls 
at  law,  will  not  be  sufficient  to  enjoin  tbe  Judgment 
where  insolyency  is  not  shown,  as  there  Is  a  remedy 
at  law.    Hudson  v.  Kline,  9  Q-ratt.  379. 

And  the  sidmess  of  defendant  and  tbe  failure  of 
his  witnesses  to  attend  court  will  not  be  ground  for 
enjoining  a  Judgment  where  there  is  a  remedy  of 
oeniorari.  Gatlin  y.  Kilpatrick,  1 N.  C  Law  Bepofr 
SSI.  0  Am.  Dec.  567. 

And  sickness  of  a  party,  preventing  him  from 
attending  trial,  is  not  ground  for  enjoinio^  the  ex- 
ecution where  his  attorney  should  haye  obtained  a 
continuance,  and  there  was  negligence  on  tfae  pan 
of  complainant.    Pharr  y.  Beynolda,  3  Abu  621. 

And  sickness  at  the  time  of  i^e  ser^ce  of  process. 
so  as  to  be  unable  to  attend  court  or  employ  oouosd. 
is  not  sufficient  for  relief  against  a  Judgment  at  law 
and  a  levy,  where  the  failure  to  defend  waa  tbe 
result  of  complalnant*s  negligence,  and  It  is  not 
shown  that  such  Judgment  is  inequitable,  or  that 
the  plaintiff  was  guilty  of  fraud.  KeUeher  y. 
Boden.  65  Mich.  286. 

And  absence  of  complainant  from  the  trial, 
through  sickness,  will  not  authorize  an  injunction 
against  an  execution  sale,  where  there  is  no  meri- 
torious defense  or  equitable  ground,  and  bia  attor- 
neys were  negligent.    Odell  y.  Mundy,  60  Oa.  04L 

And  sickness  of  complainant,  preventing  attend- 
ance at  the  trial,  will  not  authoriae  an  injunction 
against  proceedings  on  a  Judgment  where  he  bas 
been  negligent.  Woodward  v.Dromgoole,  71  Ga.  SSH, 

Sickness  of  a  party  will  not  excuse  failure  to 
make  a  defense  at  law,where  diligence  is  notabown 
in  employing  an  attorney  before  be  was  sick  or 
having  his  witnesses  subpoenaed,  and  where  a  yalid 
defense  is  not  disclosed.  Cole  y.  H undley,  8  dmedes 
&M.473. 

So,  sickness  at  the  day  of  trial,  preventing  a  party 
from  making  an  affidayit  for  continuance  on 
account  of  absent  witnesses,  will  not  be  ground  for 
enjoining  tbe  Judgment  where  the  party  was  not 
dillirent  m  suing  out  process  for  his  witnesses  and 
there  was  ample  time  before  he  waa  sick.  Bobb  v. 
Halsey.  11  Smedes  &  M.  140. 

'*That  complainant  was  too  sick  and  wholly  no. 
able  to  ride  to  said  court "  will  not  entitle  to  an  in- 
junction when  the  same  is  not  proved.  lister  v. 
HcMskins,  dO  Ark.  08. 

The  sickness  of  a  married  woman  during  a  term 
of  court  at  which  Judgment  was  rendered  against 
her  by  the  consent  of  an  attorney  employed  for  ber, 
by  her  husband  acting  as  her  agent,  will  not  eatftte 
her  to  an  injunction  where  no  fraud  is  shown,  for,  if 
injustice  has  been  done,  her  remedy  is  against  her 
husband. and  the  failure  to  defend  was  due  to  neg- 
ligence of  ber  husband.  Newman  y.  Morris,  5S  Ulm. 
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case  in  which  courU  of  equity  will  inter- 
fere to  stop  the  execution  of  a  judgment  so 
obtained  by  fraud. 

United  States  v.  Throckmorton,  99  U.  8.  65, 
25  L.  ed.  95;  Sanford  v.  Head,  5  Cal.  297;  Bi- 
bend  ▼.  Krmtz,  20  Cal.  110;  Martin  v.  Par- 


90M,  49  Cal.  94;  Baker  ▼.  (yRiordan,  65  CaL 
868;  ZelUrhath  v.  AlUnhera,  67  Cal.  296;  Cali- 
fornia Beet  Sugar  Co.  r.  Porter,  68  Cal.  869; 
TfiOjnpton  v.  Jjivghlin,  91  Cal.  818;  Dunlap 
▼.  Steere,  92  Cal.  844;  High.  Inj.  §  199. 
Certiorari  was  noi:  the  proper  remedy  for  th« 


The  failure  to  make  a  defense  od  acoouDt  of  slck- 
Dees  preveatiDfr  attendaDoe  will  DOt  autborize  an 
lu junction  ajraiost  the  Judflrment  and  exeoution,  in 
the  abfienoe  of  any  showlug:  that  the  party^s  pres- 
eooe  was  neceesary  or  an  excuse  had  been  given  for 
not  applying  for  a  new  trial.  Jamison  v.  Hay,  IB 
Ark.  000. 

And  a  judgment  will  not  be  enjoined  on  the 
irround  of  accident  through  sicknesB  of  defendant 
and  his  wicne«8,  where  the  facts  are  not  shown 
which  could  be  proved*  and  no  excuse  is  given  for 
oot  obtaining  a  remedy  at  law«  by  a  motion  for 
new  triai  and  he  was  negligent.  French  v.  Gamer, 
7  Port.  (Ala.)  549. 

So,  sickness,  bed  roads,  and  bad  weather,  pre- 
venting attendance  at  court,  will  not  ezoase  fail- 
ure to  defend  in  the  absence  of  any  attempt  there- 
after to  apply  for  a  new  trial,  where  complainant 
w^as  negligent  in  not  employing  counsel.  Waldrom 
r.  Waidrom,  76  Ala.  285. 

And  sickness  and  inability  to  attend  court  will 
not  autborize  an  injunction  unless  complainant 
•bows  that  he  has  no  remedy  by  appeal,  certiorari, 
or  application  to  the  court  rendering  judgment. 
"Wingfleld  v.  MoLure,  48  Ark.  510. 

And  an  injunction  will  not  be  granted  against  a 
Judgment  on  the  ground  of  accident  caused  by  ill- 
ness and  mental  inability  preventing  a  defense, 
where  there  is  no  proof  as  to  mental  inability,  and 
SKI  afBdavit  forcontinuauoe  could  have  been  made. 
Alford  V.  Moore,  15  W.  Va.  897. 

Where  the  complainant  was  prevented  from  at- 
tending trial  by  sickness,  and  alleged  that  the 
<2laim  was  enlarged  and  excessive  judgment  ob- 
tained by  the  use  of  perjured  witnesses,  and  that 
lie  could  defeat  the  same  by  newly  discovered  erl- 
<1ence,  an  injunction  against  proceedings  on  the 
Judgment  was  refused  because  he  did  not  specify 
tbat  the  perjury  wns  procured  by  the  plaintllf  in 
that  judtrment,  and  complainant  and  his  attorney 
"were  negligent.    Kersey  v.  Rash,  8  DeL  Ch.  BKL 

8.  Cf  famUy. 

That  a  defendant  at  law  was  detained  from  court 
lay  sickness  in  his  family  and  one  attorney  was  also 
absent,  preventing  him  from  pleading  a  set-off, 
^Till  not  be  ground  for  enjoining  the  judgment, 
where  one  counsel  was  present  and  no  effort  was 
made  for  a  continuance.  Griffith  v.  Thompson,  i 
Oratt.  347. 

And  sickness  in  the  family  is  not  a  sufficient  ex- 
cuse for  not  making  a  defense  at  law,  where  it  Is 
not  shown  that  oomplainant^s  personal  presence 
was  necessary.   Jamison  v.  May,  IB  Ark.  600. 

So,  the  illness  of  complainant*s  wife,  preventing 
an  attendance  at  court,  will  not  autborize  an  in- 
junction on  a  judgment  on  the  ground  that  his 
nonattendance  prevented  a  right  of  appeal  in- 
tended to  be  reserved.  Boetwiok  v.Perklns.!  Qa.iao. 

But  in  Brooks  v.  Whitson,  7  Bmedes  ft  M.  513, 
where  complainant  attended  court  at  its  first  term 
for  the  purpose  of  defending,  and  the  term  was 
not  held,  and  at  the  subsequent  term  he  was 
detained  from  attending  by  the  death  of  his  wife 
and  by  high  water,  which  rendered  the  roads  im- 
passable, and  an  attorney,  a  friend  of  the  com- 
plainant, was  prevented  from  entering  a  plea  by 
misrepresentations  of  the  other  party  that  there 
was  an  agreement  that  no  defense  was  to  be  made, 
an  injunction  was  granted  where  there  was  a  valid 
defense. 

SO  L.  R.  A. 


a  Of  witness. 

Sicknees  of  a  witness,  impairing  his  memory  and 
testimony,  will  not  entitle  to  an  injunction  against 
the  judgment,  where  a  continuance  was  uot  asked 
and  there  was  a  remedy  at  law.  Gott  v.  Carr,  0 
Gill  &  J.  800:  Crlm  v.  Handley,  94  U.  8. 658, 24  L.  ed. 
210. 

4.  OfaUomeu* 


Absence  of  witnesses,  and  sickness  of  leading 
counsel  for  defendant  in  the  trial  at  law,  will  not 
be  ground  for  enjoining  the  judgment,  where  the 
same  is  not  sustained  by  proof.  Kearney  v.  Sm  ith, 
8  Yerg.  U7,  M  Am.  Dec.  560. 

The  sickness  of  counsel  when  the  time  to  plead 
bad  extended  over  a  month,  which  is  known  to  the 
client,  so  that  he  might  have  employed  another  at« 
tomey,  furnishes  no  ground  for  Injunction  against 
the  judgment  taken  by  default  for  want  of  plea. 
Clark  V.  Bwing,  88  ill.  672. 

The  failure  to  make  a  defense  at  law,  on  the 
ground  of  sickness  of  the  attorney,  will  prevent  en- 
joining a  judgment,  as  negligence,  inattention,  or 
mistake  of  an  attorney  without  the  fraud  or  Inter- 
ference of  the  adverse  party  will  prevent  equitable 
relief.    Broda  v.  Green wald,  66  Ala.  588. 

And  that  a  message  was  received  from  counsel  bj 
defendant  in  a  civil  suit  that  he  was  sick  and  that 
all  his  cases  would  be  continued,  is  uot  ground  for 
enjoming  the  execution  on  such  judgment,  where 
the  petition  for  injunction  does  not  allege  that  any 
part  of  such  message  was  true.  Sasser  v.  OUiff,  01 
Ga.84. 

An  injunction  claimed  on  account  of  sickness  of 
attorney  for  defendant  was  refused  against  a  judg- 
ment where  no  motion  for  a  new  trial  had  been 
disposed  of  in  the  trial  court.  Gibson  v.  Ck)hen,  85 
Cte.  860.  • 

And  sickness  of  counsel  is  not  sufficient  to  au- 
tborize an  injunction  against  a  judgment  where 
other  i'ounsel  were  present,  and  a  continuance  ur 
new  trial  was  not  demanded  in  that  case.  Mo- 
Broom  V.  Sommerville,  2  Stew.  (Ala.)  515. 

So,  an  injunction  will  not  be  granted  where  other 
counsel  could  have  been  employed,  when  com- 
plainant's attorney  was  sick.  Landrum  v.  Far- 
mer, 7  Bush,  46. 

And  sickness  of  attorney,  preventing  defense,  ia 
not  ground  for  relief  against  a  Judgment  where  the 
bill  does  not  show  that  such  attorney  had  the  set- 
off to  be  pleaded,  or  that  witnesses  had  been  sum- 
moned.   Mock  V.  Cundlff,  0  Port.  (Ala.)  24. 

But  the  sickness  of  counsel  employed  by  a  non- 
resident defendant,  which  prevented  his  making  a 
defense,  will  authorize  an  injunction  on  the  ground 
of  accident,  and  no  laches  will  tw  Imputed  to  the 
complainant  where  the  lawyer  was  present  at  sev- 
eral terms  and  the  case  was  not  tried  until  three 
years  after  suit  in  his  absence,  when  be  was  known 
to  be  sick.    Hlller  v.  Ck>tton,  48  Miss.  603. 

And  where  plaintiff  and  his  attorney  lived  at  a 
distance  from  the  court,  and  the  attorney  waa 
stricken  down  with  sudden  illness,  which  pre- 
vented him  from  communicating  with  oom plain- 
ant  or  any  attorney.  It  is  such  accident  as  will  au- 
thorize a  new  trial  and  an  injunction  against  the 
judgment.    Triplett  v.  Scott,  5  Bush,  81. 

In  Degraffenreid  v.  Donald.  H  Hen.  &M.  10,  an  in- 
junction was  granted  against  a  judgment  where 
defense  was  not  made  owing  to  the  sickness  of  de- 
fendant's attorney  and  defendant's  absence  from 
the  state;  but  the  question  was  not  discussed,  and 
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reason  that  there  was  an  appeal  from  the  jude- 
jnent  of  the  lower  court,  and  a  writ  of  ceru- 
orari  will  not  lie  where  there  is  ao  appeal. 

Code  Civ.  Proc.  §  1068;  Miliken  ▼.  Huher, 
21  Cal.  166;  People  ▼.  Shepard,  28  Cal.  116; 
Bennett  v.  Wallace,  48  Cal.  25;  Faui  v.  Mch 
ion,  47  Cal.  7;  Boks  ▼.  Perdue,  6*3  Cal.  545; 
Golden  Qate  Cimtol.H,  Min.  Co.  ▼.  Tuba  County 


Super.  Ct.  65  Cal.  187;  Slaamic  lUgrie  Mkt. 
Ben.  Auo  v.  Santa  Clara  County  Sniper.  Ct. 
65  Cal.  500;  StuUmeister  v.  Sdn  Ftandtco 
City  it  County  Super.  Ct.  71  Cal.  822;  MeCue 
▼.  Marin  County  Super.  Ct.  71  Cal.  545;  Be 
McConneWs  Eitate,  74  Cal.  217;  Oib»n  ▼.  Sm 
Franeuca  City  A  County  Super.  C(.  85  Od. 
216. 


tbe  supreme  court  only  passes  on  the  question  of 

costs. 

b.  Death  of  attonuy. 

Death  of  counsel,  aod  uofamiliarity  of  his  suc- 
cessor with  the  matters,  are  not  sufBctent  reason  to 
enjoin  a  judfirment  at  law,  where  noapplicatioa  for 
further  time  was  made.  Howell  v.  Stewart,  17 
Ala.  710. 

So,  the  death  of  counsel,  who  made  do  defense, 
will  Dot  autborfae  an  iujuoctioD  against  a  Judg- 
ment, where  coAplainaot  has  used  do  diligence 
and  neglected  the  case  for  three  years.  CaUaway 
T.  Alexander,  8  Leigh,  114, 81  Am.  Dec.  640. 

But  an  injunction  was  granted  in  a  bill  to  Im- 
peach a  decree  Of  settlement  on  the  ground  of 
fraud  and  surprise,  where  a  suit  was  brought  solely 
toconstruea  will,  and  complainant's  counsel  was 
killed  In  the  war  at  an  interval  between  two  terms, 
and  he  was  not  represented  at  the  decree,  and  tbe 
condition  of  the  country  excused  the  executor 
from  ascertaining  the  condition  of  the  suit,  and  an 
account  and  settlement  were  rendered,  which  were 
oppressive.   Klncaid  v.  Conly,  PhilL  Eq.  270. 

o.  Other  causes. 

Injunctions  have  been  generally  denied  for  other 
causes,— as  tbe  loss  or  miscarriage  of  letters  or 
papers,  or  tbe  prevention  of  a  defense  by  storm  or 
other  causes,  or  that  tbe  court  was  not  held 
through  accident:  and  tbey  bave  beeo  denied  on 
tbe  ground  of  failure  to  show  diligence  or  a  good 
defense,  or  that  there  was  no  remedy  at  law.  But 
there  are  exceptional  oases  granting  injuactious 
where  the  party  injured  was  not  guilty  of  negli- 
gence, and  there  was  no  otber  remedy,  and  tbe 
Judgment  was  unjust. 

Tbat  a  letter  miscarried,  preventing  a  defense  at 
jaw,  will  not  authorize  an  injunction  against  the 
Judgment,  where  tbe  Ji^dgment  is  not  showD  to  be 
unjust.    Essex  v.  Berry.  2  Vt.  181. 

Or  where  complainant  was  negligent.  Stanard  v. 
Bogers,  4  Hen.  &  M.  438. 

But  in  Huebschman  v.  Baker,  7  Wis.  642,  where  o 
letter  from  the  superintendent  of  Indians  to  tbt 
district  attorney,  asking  him  to  attend  to  an  action 
relating  to  a  tort  committed  by  the  Indians,  failed 
to  reach  tbe  attorney  in  time,  an  injunction  was 
granted  on  tbe  ground  of  accident  and  tbat  it  was 
the  duty  of  tbe  United  States  district  attorney  to 
attend  to  such  cases. 

Where  the  original  papers  bave  been  lost  by  fire, 
and  appeal  has  been  prevented,  the  execution  of 
tbe  Judgment  may  be  enjoioed,  but  not  where  com- 
plainant has  been  negligent  and  could  have  per- 
fected bis  appeal  long  prior  to  tbe  fire,  and  mate- 
rial error  in  the  Judgment  is  not  shown.  Bailey  v. 
Stevens  (Utah)  89  Paa  828. 

The  restoration  of  a  lost  record  without  notice 
will  not  entitle  to  an  injunction  in  tbe  absence  of 
proof  that  it  is  not  correct.  Fuller  y.  Little,  69  111. 
229. 

Tbe  loss  of  the  record  or  pai)ers  for  appeal  will 
not  authorize  an  injunction  against  proceedings  od 
tbe  Judgment,  where  complainant  was  negli- 
gent. Palmer  v.  Gardiner,  77  III.  143;  State  v.  Judge 
of  Dist.  Ct.  18  La.  642. 

Tbat  a  record  needed  in  a  case  was  lost  will  ntot 
eotiUe  to  ao  injunction,  where  such  record  would 
not  bave  changed  the  result.  Beadle  v.  Graham, 
66  Ala.  102. 
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Or  where  there  is  a  remedy  at  law.  GHm  v. 
Handley,  94  U.  8. 602, 24  L.  ed.  216. 

An  injunction  will  not  be  granted  agalnat  a  Jadg- 
ment  on  the  ground  that  the  answer  filed  was  kM» 
and  that  there  was  no  remedy  by  appeal,  where  a 
good  and  valid  defense  is  not  disclosed.  GblBn  ▼. 
First  Municlpalfty,  1  Rob.  (La.)  526. 

And  tbe  loss  of  a  decree  of  sale  by  aeddent  wfO 
not  entitle  the  purchaser  to  an  inJanotioD  against 
a  Judgment  for  purchase  mouey,  as  tbe  title  may  be 
perfected  In  cbusDcery.  Garrett  v.  lornch,  46  AIl 
204. 

But  in  Vathir  v.  Zane,  6  Gratt.  2M,  where  a  writ- 
ing waslost  at  the  time  of  the  Judgment  preventing 
a  defense  at  law,  an  injunction  was  granted  against 
a  Judgment  where  there  was  a  good  defense  to  tlie 
action. 

And  in  Cyrus  v.  Hicks,  20  Tex.  4ffl,  an  inJonccioD 
was  granted  where  the  record  of  the  judgment  was 
lost,  but  tbe  defendant  in  equity  was  allowed  tbe 
right  to  have  the  record  renewed. 

Tbe  accident  arising  from  the  resiffnatloii  of  a 
Justice  preventing  an  appeal  within  tiie  time  al- 
lowed by  law  will  not  entitle  to  an  inJanctloiL,iinl€ss 
the  defCDse  Is  Just  aud  complalaant  was  not  negli- 
gent. Galbmith  v.  Barnard,  21  Or.  67;  Smith  v. 
D*LBSbmutt,  4  Mo.  108. 

Where  a  motion  for  new  trial  was  prevented  by 
accident  in  tbat  the  term  of  court  was  not  beJd.  or 
through  sudden  adjouniment,  an  injunctioo  might 
be  obtained;  but  where  the  Judflrment  is  not  sbowa 
to  be  unjust,  an  injunction  will  not  be  irranted. 
Ratto  V.  Levy  Bros.  63  Tex.  278;  Harkey  v.  TUlman, 
10  Ark.  661;  Whitebill  r.  Butler,  51  Ark.  843;  Johnson 
V.  Branch,  48  Ark.  536. 

But  where  tbe  Judgment  is  uujust  an  inJonotioD 
will  be  granted.  Foushee  v.  Lea,  4  OaU  ( Va.)  279b 
Knlfong  V.  Hendricks,  2  Gratt.  212.  44  Am.  Dec  9B6; 
Leigh  V.  Armor,  86  Ark.  128. 

Tbe  abandonment  of  a  case  by  the  attorney 
before  the  trial,  requbring  the  employment  of 
mother  attorney  who  was  not  prepared,  wHI  not 
constitute  accident  suflSciont  to  authorise  an  in- 
junction against  proceedings  on  the  judgment. 
Winchester  v.  Grosvenor,  48  IlL  517. 

An  injunction  against  tbe  enforcement  of  a  judg- 
ment will  be  denied  to  a  defendant  who  had  liis  day 
in  court,  and  an  opportunity  to  avail  himself  of  his 
equities,wbere  no  ground  of  interference  is  shown. 
although  one  attorDoy  did  not  arrive  at  tbe  trial 
until  after  verdict,  but  the  defendant  was  ably  rep- 
resented.   Waldo  V.  Denton,  136  Pa.  18L 

An  unsuccessful  application  to  set  aside  a  Jadg* 
ment  at  law  on  account  of  inability  to  reach  court 
on  account  of  the  trains,  where  such  coarts  had 
full  power  to  give  adequate  relief,  will  prevent  an 
injunction  against  an  execution  sale.  Holmes  v. 
Steele,  28  N.  J.  £q.  178. 

And  inability  to  attend  court  on  aooount  of  an 
epidemic  will  not  entitle  a  party  to  an  Injunction 
against  tbe  Judgment  where  ho  was  negligent  in 
employing  counsel  to  defend.  Stinnett  v.  Branch 
Bank,  9  Ala.  120. 

And  casualty  of  flood,  preventing  attendance  at 
court,  is  not  ground  for  relief  in  equity  against  a 
Judgment,  where  it  is  not  shown  tbat  the  flood  con- 
tinued until  after  adjournment  of  court.  Bnglish 
v.  Savage,  14  Ala.  343. 

Presence  at  a  trial  before  a  Justice  being  prevent- 
ed by  a  terrible  storm  will  not  authorise  an  lajuno- 
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Mbrbim AN  T.  Walton. 


TO7 


Hajrrisoiif  J.,  delivered  the  opinion  of 
the  court : 

The  defendant  Walton  commenced  an  ac- 
tion against  the  plaintiff  and  another  in  a 
justice's  court,  and,  after  the  defendants 
therein  had  answered  the  complaint,  the  jus- 
tice set  the  case  for  trial  on  the  28th  of 
February ;  but  on  the  morning  of  that  day  it 


was  agreed  between  the  attorneys  for  th« 
respective  parties  that  the  trial  should  be 
postponed  and  that  the  cause  should  be  trans- 
ferred to  another  township.  On  the  next  day 
the  attorneys  for  the  plaintiff  herein  received 
a  letter  from  the  justice,  purporting  to  have 
been  written  the  previous  day,  in  which  he 
stated  that  the  case  was  to  be  transferred  to 


tion  aicalnst  an  execution  sale,  as  there  is  a  remedy 
by  appeaL    Hunter  v.  Hoole,  17  Cal.  418. 

But  in  Brooks  v.  Whltson,  7  Smedee  A;  M.  518.  It 
was  held  that  where  a  valid  defense  was  prevented 
by  a  violent  storm  and  flood  obstructing  Inter- 
couFse  with  the  court-house  from  defendant's  resl- 
deooe  until  after  court  adjourned,  an  Injunction 
flbould  be  frranted  against  the  Judgment  where  the 
plaintiff  fraudulently  prevailed  upon  an  attorney 
not  to  interpose  or  enter  a  plea. 

The  refusal  of  a  witness  to  attend  court,  or  bis 
failure  to  testify  to  the  truth,  is  not  accident  or 
mistake  which  will  entitle  to  an  Injunction  against 
the  Judgment.   Tallman  v.  Becker.  86  UL  IBS. 

TV.  On  ctccount  of  mUlake, 
a.  Of  law. 

The  general  role  is  that  an  injunction  win  not  be 
granted  against  a  Judgment  on  the  ground  of  mis- 
take of  law,  but  there  are  exceptional  cases  where 
tDjanctlons  have  been  granted,— especially  where 
tbe  practice  under  a  doubtful  statute  has  been  gen- 
eral. 

Where  the  olroult  Judge  made  a  mistake  in  re- 
manding the  case  to  the  common  pleas  ioatead  of 
allowing  it  to  remain  in  the  circuit  court,  and  the 
chief  Justice  on  a  rule  to  open  the  case  remanded 
the  case  to  the  common  pleas,  when  it  ought  to 
have  been  remanded  to  the  circuit  court,  and  the 
defendant  did  not  know  of  this  until  the  time  to 
take  out  a  writ  of  error  had  expired,  an  injunction 
will  not  be  granted  where  no  merit  is  shown.  Stout 
V.  Slooum,  SS  M.  J.  Bq.  88. 

Mistake  of  a  judge  of  probate  court  In  assigning 
claims  to  improper  classes,  whereby  an  unfair  su- 
periority is  given,  is  not  ground  for  an  injunction, 
MS  there  is  a  remedy  in  the  court  to  correct  the 
same.    Jillett  v.  Union  Nat.  Bank.  66  Mo.  801. 

That  a  Judgment  was  rendered  by  a  mistake  of 
law  will  not  entitle  an  injunction  where  there  is  a 
remedy  by  appeal.  Moeschler  v.  Lochte,  DK  N.  Y. 
8.  R.  86S. 

And  oveiruilng  an  application  for  a  continuance 
through  a  mistake  of  law  will  not  entitle  to  an  in- 
junction. Rlsher  v.  Koush,  2  Mo.  96. 22  Am.  Dec.  442. 

And  a  mistake  of  law  in  the  decision  of  rulings  of 
a  court  will  not  be  ground  for  enjoining  a  Judg- 
ment.   Barr  v.  Oarpenter,  16  K.  I.  724  (18eO>. 

For  injunctions  against  Judgments  for  errors  of 
law.  see  nnte  to  Gum-Blastic  Roofing  Go.  v.  Mexico 
Pub.  Oo^  Ofite,  700. 

Under  Iowa  Code,  I  26aB.  proridlng  that  judg- 
ments at  law  cannot  be  annulled  in  equity  except 
for  causes  arising  or  discovered  subsequent  to 
their  rendition,  a  judgment  for  defendant  will  not 
be  enjoined  where  he  pleaded  in  that  case  a  judg- 
ment in  bar  rendered  in  his  favor  by  mistake 
where  it  should  have  been  a  Judgment  of  dismissal, 
as  the  subject-matter  and  parties  were  within  the 
Jurlfidiotion  of  the  court  rendering  the  judgment 
sought  to  be  enjoined.  Lowery  v.  Greene  County, 
75  Iowa,  838. 

So,  an  Injunction  was  refused  where  at  the  time 
of  confessing  judgment  It  was  the  Intention  to  en- 
ter appeal,  and  one  of  tbe  defendants  was  sent  to 
enter  an  appeal  within  four  days,  but  the  clerk 
eupposed  that  it  was  an  inJunctiOD  bond  which  was 
desired  to  be  executed,  and  not  being  familiar  with 
tbe  form,  requested  the  defeiidant  to  return  home 
and  send  It  afterwards,  stating  that  that  would  be 
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aU  sufficient,  and  the  defendant,  being  ignorant  of 
the  necessity  of  entering  an  appeal  at  that  time, 
failed  to  do  so,  which  was  unknown  to  the  other 
complainants  until  the  time  for  entering  an  appeal 
bad  elapsed.    Bobbins  v.  Mount,  8  €ku  74. 

A  mistake  of  law  made  by  a  garnishee  in  not  mov- 
ing forastay  of  proceedlngsln  one  suit  until  anoth« 
er  suit  for  the  same  debt  was  terminated  will  pre- 
vent him  from  enjoining  a  judgment,  and  is  not 
ground  tor  relief.    Danaher  y.  Prentiss, .22  Wis.  811« 

So,  the  mistake  of  law  by  a  judge  in  overdraw 
ing  his  salary  and  giving  his  note  to  a  Judge  pro 
tern,  for  the  amount  due  such  judge,  will  not  be 
ground  for  enjoining  the  judgment  on  such  note, 
although  the  appointment  of  a  pro  tern,  judge  was 
void.    Hubbard  v.  BCartin,  8  Terg.  498. 

And  the  mistake  of  law  as  to  the  rights  of  the 
wife  1u  community  property  will  not  authorize  an 
injunction  restraining  the  husband  from  disposing 
of  such  property,  under  a  decree  of  divorce  which 
was  not  resisted  through  such  mistake,  where  no 
fraud  was  practiced.  Champion  v.  Woods,  79  Gal.  17* 

In  Kearney  v.  Sascer,  87  Md.  284,  it  was  held  that 
relief  will  not  be  granted  for  negligence  or  mis- 
take of  law,  unless  tbe  aUeged  mistake  is  conclu- 
sive as  to  the  existence  of  a  legal  right. 

And  an  Injunction  will  not  be  granted  on  account 
of  a  mistake  of  law  by  a  surety  in  confessing  a  Judg- 
ment for  debt  barred  by  limitation.  Hamer  v. 
Price,  17  W.  Va.  623. 

Or  where  he  was  released  by  an  extension  granted 
to  the  principal,  and  was  ignorant  of  the  legal  ef- 
fect.   Meek  v.  Howard,  10  Smedes  &  M.  602. 

And  an  injunction  will  not  be  granted  against  a 
judgment  at  law  on  the  ground  of  mistake  of  law, 
where  the  bill  Is  to  correct  an  error  in  an  instru- 
ment, which  error  was  occasioned  by  ignorance  of 
law.    Cockerell  v.  Cholmeley,  1  Runs.  &  M.  418. 

And  will  not  be  granted  for  a  mistake  of  law  as 
to  the  effect  of  a  summons.  Meem  v.  Rucker,  10 
Gratt.  606. 

And  a  mistake  of  law  that  the  court  could  not  en* 
ter  Judgment  at  the  first  term  after  the  commence- 
ment of  tbe  action  will  not  entitle  to  relief  by  in- 
junction.   Shricker  v.  Field,  9  Iowa,  866. 

Mistake  in  believing  that  a  defense  was  not  neces- 
sary, where  there  was  an  unauthorized  appear- 
ance, and  tbe  defendant  was  in  court,  and  pro- 
tested against  the  Judgment,  but  no  effort  was 
made  to  obtain  a  new  trial,  will  prevent  an  Injunc- 
tion against  the  judgment.  Dunn  v.  Hansard,  ST 
Mo.  199. 

A  judgment  will  not  be  enjoined  on  the 
ground  of  mistake  at  law  as  to  the  fact  that  a  de- 
fense of  usury  could  not  be  made  at  law.  Jones  v. 
Watkins,  1  Stew.  (Ala.)  81. 

The  mistake  of  law  as  to  the  right  to  use  a  set-oft 
at  law  will  not  authorize  an  Injunction  against  tbe 
Judgment.  Pearce  v.  Winter  Iron- Works, "82  Ala. 
68. 

And  a  mistake  of  law  in  paying  money  before 
judgment,  where  such  judgment  was  afterwards 
reversed,  will  not  authorize  an  injunction  againdt 
an  execution  sale  in  another  case  to  maintain  a  set- 
off.   Deard  v.  Beard,  26  W.  Va.  486,  62  Am.  Bep.  219. 

And  a  mistake  of  law  as  to  the  duty  of  an  officer 
on  a  defective  execution  will  not  be  ground  for  in- 
junction against  a  judgment  obtained  against  him 
on  account  of  his  netrlect  of  duty.  Fettes  v.  Bank 
of  Whitehall,  17  Vt.  486. 
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another  township,  and  thereupon  the  attor- 
neys for  Waltou  agreed  to  take  such  steps 
as  would  be  necessary  to  effect  the  transfer. 
Instead  of  so  doing,  however,  they  bad  on 
the  previous  day,  without  any  knowledge  on 
the  part  of  the  plaintiff  herein  or  of  his  at- 


torneys, appeared  before  (be  Jnstfce,  and 
caused  ]ud|!nieiit  by  default  to  be  entered  b? 
the  Justice 'against  tlie  defendanu  therein  for 
the  full  amount  asked  for  in  the  complaint. 
At  the  time  that  the  justice  wrote  the  above 
letter,  and  at  the  time  of  the  agreement  on 


And  a  judinnent  io  trespass  for  procuring  a  levy 
of  attachment  will  not  be  enjoioed  od  the  ground 
of  mistake  of  law,  in  that  tbe  decision  of  the  su- 
preme court  of  tbe  state  holding  the  attachment 
void  for  want  of  authority  on  the  part  of  tbe  of- 
ficer to  issue  it  had  not  been  decided  and  was  con- 
trary to  general  practice.  Stetson  v.  Goldsmith,  81 
Aifl.  649;  Goldsmith  v.  Stetson,  80  ilia.  188. 

But  see  Tomkies  v.  l>ownman,  ittfra. 

And  that  a  Judgrment  was  recovered  against 
complainant  on  account  of  mistake  in  ploading 
by  his  counsel,  or  tbrouirh  erroneous  advice  as  to 
the  defense, will  not  entitle  to  an  injunction  against 
the  same. 

Mistake  of  counsel  upon  a  point  of  law  Is  not 
ground  for  an  injunction  against  a  Judgment,  and 
the  case  of  Ambler  v.  Wyld,  2  Wash.  (Va.)  S7, 
which  granted  an  injunction  for  errors  at  trial  is 
not  recognized  a»  authority.  Fentress  v.  Bobins, 
N.  C.  Term  Rep.  177,  7  Am.  Dec.  104. 

So,  ignorance  or  mismanagement  of  the  case  by 
the  attorney  will  not  authorize  relief  by  injunc- 
tion against  the  judgment  at  law.  Burton  v. 
fiynson,  U  Ark.  82. 

The  mistake  of  counsel  in  advising  complainant 
not  to  present  a  set-olf  will  not  be  ground  for 
equitable  relief  by  injunction  against  the  Judg- 
ment.   Duckworth  v.  Duckworth,  36  Ala.  70. 

That  complainant^s  attorney  gave  her  advice, 
which  was  erroneous,  will  not  be  ground  for  en- 
joining the  Judgment.  Winchester  v.  Grosvenor, 
18  III.  517. 

The  mistake  of  counsel  In  advising  a  bail  that 
after  suiTender  of  his  principal  he  need  not  defend 
against  a  sci.  fa.  will  not  authorize  an  injunction 
against  the  judgment.  Allen  v.  Hamilton,  9  Gratt. 
256. 

Misapprehension  and  mistake  on  the  part  of  de- 
fendants counsel,  by  which  judgment  was  ren- 
dered on  default,  will  not  authorize  an  inJunctioB 
against  tbe  same,  especially  where  tbe  motion  has 
been  made  in  a  court  at  law  for  a  new  trial,  and 
has  been  denied,  and  there  is  no  special  ground  for 
equitable  interference  shown.  Railroad  Co.  v. 
Neal,  1  Woods,  a  C.  858. 

The  mistake  of  an  attorney  in  pleading  will  not 
authorize  an  Injunction  against  the  judgment. 
Green  v.  Robinson,  5  How.  (Miss.)  80;  Hambrick  v. 
Crawford,  55  Ga.  886;  Stephenson  v.  Wilson,  2  Vem. 
825. 

Where  the  attorney  oo'uld  have  obtained  permls- 
■lon  to  amend.    Graham  v.  Stagg,  2  Paige,  821. 

The  mistake  of  an  attorney  In  advising  a  par- 
ticular defense  is  not  such  a  mistake  as  will  en- 
title to  an  injunction,  or  the  tact  that  the  attorney 
abandoned  the  defense  and  the  complainant  was 
compelled  to  employ  other  counsel  to  try  the  case. 
Winchester  v.  Grosvenor,  supra. 

And  a  mistake  of  law  by  attorneys  on  both 
Bides  will  not  be  ground  for  relief  by  en  joining  a 
Judgment.  Richmond  &  P.  R.  Co.  v.  »hippen,  2 
Patton&H.  (ya.)827. 

So,  a  mistake  of  law  as  to  the  effect  of  a  stipula- 
tion referring  a  case  to  the  circuit  judge  for  de- 
cision, whereby  a  review  of  the  same  was  prevented, 
will  not  authorize  an  injunction  against  the  judg- 
ment on  the  ground  of  surprise,  where  It  is  not 
shown  that  complainant  had  not  a  fair  trial.  Far- 
mers' Loan  A  T.  Co.  v.  Walworth  County  Bank,  23 
Wis.  240. 

In  Owens  v.  Ranstead,  22  HI.  101;  Lawson  v.  Bet- 
aO  L.R  A. 


tison,  12  Ark.  401;  Blackball  v.  Combs,  S  P.  Wvk.  IQ; 
and  Ware  v.  Horwood,  U  Vee.  Jr.  8U— it  wasaii 

that  equity  will  not  relieve  against  Jud^rmeots  oa 
the  ground  of  mistake  in  pleading. 

But  in  Drew  v.  Clarke,  Cooke  (TentU  374. 5  Am. 
Dec.  606,  it  was  held  that  a  mistake  of  law  pro^ 
duced  by  the  representadona  of  tbe  ad  vetse  paity, 
as  to  tbe  title  of  land  under  an  Indian  treaty, would 
entitle  one  to  rehef  against  a  judgment  on  a  par- 
chase-money  bond,  where  the  ouosideration  had 
failed,  as  under  act  of  Congress  of  I806w  providing 
that  no  purchase,  lease,  or  conveyance  oontrary  to 
the  Indian  treaty  shall  be  made,  this  conveyance 
was  void,  and  it  is  doubtful  if  a  defenae  oooJd  bare 
been  made  at  law. 

Where  an  appeal  was  taken,  acoordin^  to  tha 
practice  at  that  time,  from  the  marine  coort  to  tb« 
court  of  common  pleas,  and  the  case  reversed,  and 
judgment  was  not  entered  because  the  appeDee 
paid  the  costs,  and  it  waa  afterwards  decided  hy 
the  court  of  appeals  that  in  such  case  tbe  appeal 
should  be  to  the  general  term  of  the  marine  ooun, 
and  therefore  the  common  pleas  court  had  no  ju- 
risdiction, acquiescence  for  nine  years  will  not  pre- 
vent enjoining  the  enforcement  of  the  Jodgmeoi 
below,  and  tbe  same  will  be  enjoined  wiiere  It  is 
erroneous  and  tl^e  complainant  was  without  fault 
or  negligence.    Jacobs  v.  Morange,  1  Daly,  3C8u 

Mistake  of  law  as  to  the  remedy  by  oertioraii 
will  authorize  an  injunction  against  tbe  Jud^meot 
where,  after  its  rendition,  tbe  supreme  court  has 
decided  that  the  act  In  regard  to  oertlomri  ia  un- 
constitutional.   Cobbs  v.  Coleman,  14  Tex.  504. 

Where  the  defendant  had  a  remedy  at  law  and 
attempted  to  pursue  it,  but,  on  account  of  tbe 
misapprehension  of  tbe  law  by  the  courts  be  bad 
been  deprived  of  the  pame,  an  injunctioa  asrainrt 
a  judgment  that  was  void  for  want  of  jurisdicttoo 
will  be  granted  In  an  action  for  assault  and  bat- 
tery.    Conneil  v.  Stelson,  83  Towa,  147. 

In  Oliver  v.  Pray,  4  Ohio,  177,  10  Am.  Deo.  OOR. 
where  the  clerk  of  a  court  made  a  mistake  of  law 
as  to  the  amount  of  an  appeal  bond,  thereby  pre- 
venting an  appeal,  and  there  was  a  good  defense. 
and  it  would  be  inequitable  to  enforce  tbe  Judg- 
ment. It  was  enjoined. 

A  mistake  of  a  clerk  in  drawing  an  appeal  bond 
from  a  justice^s  judgment,  producing  a  dismlaBal  of 
the  appeal,  will  authorize  an  injunction  aiminst 
the  Judgment:  and  in  such  a  case  tbe  chancellor 
should  retain  the  caae  for  trial,  as  the  circuit  court 
had  no  Jurisdiction  on  the  dismissal  and  tbe  Justice 
could  not  try  It.  Saunders  v.  Jennings,  S  J.  J. 
Marsh.  618. 

In  Tomkies  v.  Downman,  6  Munf.  587,  an  In- 
junction waa  allowed  against  excessive  ttnea;  for  a 
sheriff  not  returning  an  execution,  where  defease 
was  not  made  at  law  owing  to  mistake  of  law,  and 
a  general  delusion  among  the  citizens  as  to  tbe  con- 
struction of  a  statute. 

In  Bieme  v.  Mann,  5  Leigh,  964.  tbe  case  of  "n^m- 
kies  V.  Downman  was  distinguished,  as  thedeluskm 
extended  to  the  legislature,  and  every  judgment 
after  the  first  was  against  the  law.  But  aee  Stetson 
V.  Goldsmith,  81  Ala.  C48. 

Relief  may  sometimes  be  granted  for  a  mistake 
of  law,  and  an  error  of  counsel  in  directing  a  note 
to  be  mnde  by  an  assignor  in  a  greater  amount  than 
he  was  liable  for  muy  authorize  a  relief  against  a 
judgment  on  the  note  which  was  given  on  a  mis- 
take as  to  what  he  was  to  pay.  Fitasgerald  v.  pp»«k 
4  Litt.  (Ky.)  12S. 
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the  part  of  Walton's  attorneys  to  effect  the 
traDsfer  to  another  township,  it  was  known 
to  them  that  such  judgment  had  heen  entered. 
Other  interviews  were  subsequently  had  be- 
tween the  attorneys  for  tbe  respective  par- 
ties regarding  the  transfer  of  the  cause,  in 


I  which  Walton's  attorneys,  for  the  purpose  of 
misleading  and  deceiving  tbe  attorneys  of  tbe 
plaintiff  herein,  represented  tbat  tliey  were 
seeking  to  effect  the  transfer  of  tbe  cause,  and 
in  which  tbey  concealed  tbe  fact  that  tbe 
judgment  bad  been  entered ;  and  by  reason  of 


In  Pollock  V.  Gilbert.  16  Ga.  808,  SO  Ani«  Deo.  782, 
ft  was  held  tbat  in  a  suit  to  compel  the  execution 
of  a  deed  needed  as  a  defense  In  a  suit  in  ejectment, 
an  inJuDctlon  ajrafnsttb  jao  ment  in  ejectment 
may  be  granted,  where  complainant  wan  ignorant 
that  his  defense  oould  not  be  made  available  at 
law,  believlnjr  that  the  destruction  of  an  unre- 
corded deed  would  revest  title,  and  he  did  not 
know  tbat  he  could  malDtain  a  bill  for  relief  until 
after  the  judgment;  holdiofr  that  Faterson  v.  Bauflrs, 
9  Paige,  627,  requiring  a  discovery  before  judg- 
meut,  was  overruled,  and  that  the  opinion  in  that 
case  was  qualified  by  the  fact  that  tbe  complainant 
must  know  that  his  defense  was  not  available  at 
law  in  order  to  require  him  to  prooGo6  before  judg- 
ment. 

In  Cochran  v.  Street,  1  Wythe,  69, 1  Wash.  (Va.)79. 
It  was  held  that  the  mistake  of  four  jurors  that 
tbey  were  bound  by  a  majority  to  render  a  verdict 
contrary  to  their  own  judgment  was  held  suflBcient 
to  enjoin  a  judgment  at  law,  where  it  was  dis- 
covered too  late  to  apply  for  a  new  trlaU  but  this 
case  was  overruled  in  Howard  v.  McCall,  21  Gratt. 
206,  as  to  allowing  a  juror  to  impeach  his  verdict. 

In  Bull  V.  Com.  14  Gratt.  618,  which  was  a  criminal 
case,  it  was  said,  referring  to  Cochran  v.  Street.  1 
"Wadk.  (Va.)  79,  that  If  the  question  was  new  it  is  at 
least  doubtful,  but  It  must  rest  entirely  on  the 
irround  of  an  innocent  mistake  clearly  proved, 
ebowing  tbat  (be  verdict  was  never  assented  to  by 
all  ibe  jurors,  and  was  not  in  truth  tbeir  verdict. 

For  InjunctUm*  aoaingt  judgments  for  errors 
and  irregularities,  see  note  to  Gum- Elastic  Roofing 
Go.  V.  Mexico  Pub.  Co.  ante^  70U. 

b.  Of  fact. 

Injunctions  have  been  granted  against  judg- 
ments on  the  Krouud  of  mistake  as  to  facts,  where 
complainant  was  not  negligent  and  the  judgment 
'was  unjust;  but  where  the  mistake  is  not  e«tab- 
lisbed.  or  complainant  was  netrliKent,  or  there  was 
a  remedy  at  law,  and  no  fraud  on  the  part  of  the 
prevailing  party,  injunctions  have  been  refused. 

So.  where  a  wrong  entry  was  made  on  the  docket, 
thereby  preventing  a  good  defense,  an  injunction 
was  granted  against  the  judgment.  Seymour  v. 
Miller.  82  Conn.  402;  Brewer  v.  Jones,  44  Ga.  71. 

Or  where  the  counsel  was  misled  by  a  statement 
of  the  court  and  prevented  from  making  a  good 
defense,  and  there  is  no  remedy  at  law.  Metcalf  v. 
TV-illlams,  104  U.  S.  98,  26  L.  ed.  66S. 

And  where  the  complainant  was  under  a  mistake 
tn  regard  to  the  employment  of  bis  attorney,  where 
the  practice  in  relation  to  emplojrment  was  that 
the  scire  facias  was  to  be  treated  as  a  new  case,  re- 
quiring a  new  employment  and  for  tbat  reason  a 
defense  was  not  made,  an  injunction  was  granted. 
I>ay  V.  Welles,  81  Conn.  844. 

So,  an  injunction  was  granted  against  a  judg- 
ment of  condemnation  against  a  garnishee,  ren- 
dered by  a  justice  In  attachment  on  a  Judgment 
more  than  three  years  prior  to  the  issuing  of  the 
attachment,  where  the  judgment  was  rendered  by 
mistake,  it  having  been  agreed  tbat  no  judgment 
should  be  entered  until  the  decision  of  another 
case.    Weikel  v.  Cate,  68  Md.  106. 

And  where  a  garnishee  gave  a  certificate  to  the 
sheriff  showing  that  he  was  indebted  to  the  defend- 
ant, when  in  fact  he  was  not,  and  the  mistake  was 
not  discovered  until  after  judgment,  he  was  en- 
titled to  an  Injunction  against  the  same,  although 
be  had  applied  to  the  court  at  law  for  relief,  which 
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had  been  refused  presumably  because  too  late.  Or^ 
gon  R.  ft  Nav.  Co.  v.  Gates.  10  Or.  514. 

Or  where  he  made  full  disclosure,  and  judgment 
was  taken  by  mistake.  Freeman  v.  Miller,  58  Tex. 
872. 

A  decree  of  distribution  In  a  probate  ix>urt,  ob- 
tained by  using  the  names  of  distributees  without 
their  knowledge,  will  be  enjoined  as  a  fraud  on  the 
jurisdiction  of  the  court,  where  the  executor 
through  mistake  inventoried  slaves  which  had  al- 
ready been  given  by  the  testator  to  the  distribu- 
tees as  an  advancement.  Fairly  v.  Thompson,  84 
Miss.  101. 

The  defendant  In  ejectment  may  have  the  judg- 
ment enjoined  where,  by  a  mistake  in  the  descrip- 
tion In  a  grant,  a  part  of  the  tract  was  incorrectly 
described.    Dunlap  v.  Stetson,  4  Mason,  849. 

Mutual  mistake  of  facts  as  to  boundary  line« 
incorporated  in  a  decree  In  ejectment,  but  not  dJ^ 
covered  until  too  late  to  obtain  review,  will  &u- 
thorize  an  injunction  against  the  judgmenu  Cur- 
rier V.  Esty,  110  Mass.  6116. 

So,  a  mistake  in  tbe  derk^  certificate  of  record  of 
a  deed  will  authorize  an  injunction  against  the 
judgment  in  ejectment  on  the  ground  of  quieting 
title.    Haitt  v.  Calloway,  7  B.  Mon.  178. 

And  proceedings  in  ejectment  after  verdict  will 
be  stayed  where  complainant's  deed  by  mistake 
did  not  describe  the  land  sold  under  the  judgment, 
and  the  defendant  with  knowledge  permitted  him 
to  take  possession  and  make  valuable  improve- 
ments.   De  Ktemer  v.  De  Cantillon,  4  Johns.  Ch.  85. 

And  a  mistake  in  inserting  the  penalty  in  a  deed 
wUi  authorize  an  Injunction  against  tbe  judgment 
on  a  covenant  in  the  deed  for  the  penalty.  Telton 
V.  Hawkins,  2  J.  J.  Marsb.  2. 

An  injunction  was  granted  against  prosecuting 
an  action  In  England  on  a  judgment  obtained  in 
Ireland,  on  tbe  ground  of  reformation  of  a  mistake 
in  an  instrument  upon  which  such  judgment  was 
obtained,  although  an  injunction  bad  been  previ- 
ously denied  in  tbe  Irish  courts,  as  such  action  on 
an  interlocutory  order  is  not  binding.  Bali  v. 
Storie,  1  Sim.  ft  Stu.  211,1  L.  J.  Ch.  214. 

And  an  injunction  will  be  granted  against  a 
judgment  obtamed  by  mutual  mistake  in  regard  to 
a  house  overlapping  a  lot.  Anglesey  v.  Colgan,  44 
N.  J.  Eq.  203. 

Where  a  verdict  was  had  on  an  executor's  letter 
confessing  a  mortgage  to  tbe  testator,  a  judgment 
was  enjoined  where  It  was  obtained  throughia  mis- 
take and  the  mortgage  was  worth  nothing.  Rob- 
inson V.  Bell,  2  Vem.  146. 

And  mistake  and  miscalculation  on  the  part  of 
tbe  jury,  which  if  discovered  in  time  would  have 
furnished  a  good  ground  for  a  new  trial,  will  entitle 
to  an  injunction  against  the  judgment*  Bust  v. 
Ware,  6  Gratt.  SO,  52  Am,  Dec.  100. 

Mistake  of  fact  in  supposing  a  suit  was  upon  a 
note  against  which  there  was  no  defense,  wnen  it 
was  upon  a  forged  note,  will  entitle  the  defendant 
to  relief  by  injunction  against  the  judgment. 
Young  V.  Morgan,  9  Neb.  168. 

And  mistake  in  dating  a  bill  of  exceptions  pre- 
venting a  review  will  be  relieved  against  in  equity 
where  there  is  merit,  and  to  prevent  injustice. 
Kohn  V.  Lovett,  48  Ga.  179. 

A  judgment  obtained  upon  an  erroneous  tran- 
script under  seal,where  tbe  clerk  bad  insertea  parts 
of  two  cases  incorrectly,  will  be  enjoined  on  the 
around  of  fraud,  as  a  defense  could  not  be  made  at 
law.    Collier  v.  Easton,  2  Mo.  145. 
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their  statements  and  deceptions  the  plaintiff 
herein  did  not  learn  that  the  judgment  had 
been  entered  until  more  than  thirty  days  after 
its  entry,  and  when  the  time  for  an  appeal 
tlierefrom  had  expired.  Upon  learning  this 
fact,  the  plaintiff  herein  mo?ed  the  justice 


to  set  a^lde  the  judgment,  and  recall  an  ex* 
ccution  that  had  been  issued  thereon ;  and  on 
the  18th  of  April  this  motion  was  granted, 
but  on  the  next  day  the  justice,  without  any 
notice  to  the  plaintiff  herein  or  his  attorneys, 
vacated  this  order.    Thereupon  the  plalntill 


But  a  mistake  lo  a  bill  of  exceptions  will  not  be 
irrouDd  for  enJolnlDg  proseoutloa  of  a  writ  of  er- 
ror where  there  ia  no  charge  of  fraud.  Ford  ▼. 
Weir,  24  Miss.  563. 

Or  where  complalDant  had  been  neflrliffent  and 
could  have  corrected  the  same.  Smith  v.  Fouche, 
fiSGa.  ISO. 

And  that  the  amount  of  a  judgment  at  law  Is  too 
lanre  on  account  of  mistake  which  is  not  Indicated, 
will  not  authorize  an  injunction  afralnst  the  en- 
forcement of  such  Judinnent,  where  the  mistake 
occurred  tbrouffh  neirllirence  on  the  part  of  oom- 
piainant,  and  the  remedy  exists  at  law  to  appeal  to 
the  court  renderlnir  the  Judipment  for  relief.  Mus- 
catine ▼.  Mississippi  9b  M.  R.  Co.  1  Dill.  688. 

And  where  an  executrix  to  good  faith  confesses 
a  judgment  against  the  estate,  the  subsequent  dis- 
covery of  a  receipt  for  the  debt,  of  which  she  had 
no  knowledge  at  the  time  of  confession,  entitles  her 
CO  an  injunction  against  the  same.  Gardiner  y. 
Hardey,12Gill&J.  86ft. 

Giving  a  draft  of  a  Judgment  adjudging  all  ooats 
against  a  party  to  the  clerk,  where  only  part  of  the 
costs  should  have  been  assessed  against  such  party 
will  not  entitle  to  an  Injunction  against  the  judg- 
ment where  there  is  no  showing  that  the  party  was 
injured  or  the  court  was  deceived  or  misled,  or  that 
such  Judgment  could  not  have  been  rendered,  and 
there  is  neglect  to  move  to  set  aside  the  same. 
Oulf,  C.  &  8.  F.  B.  Co.  y.  Henderson,  88  Tex.  70. 

A  mistake  caused  by  a  miscalculation  of  execu. 
tors  as  to  the  sufBciency  of  assets,  and  not  merely 
by  a  misconception  of  the  effect  of  their  entering 
a  plea  of  fully  administered  and  confessing  an 
nnconditionaJ  Judgment,  will  not  authorize  an  in- 
junction against  an  action  on  the  Judgment  con- 
fessed, where  the  confession  was  founded  on  a 
consideration  of  flraining  time.  Freelands  y.  Boy- 
aU,2Hen.&M.  576. 

£a  Brenner  v.  Alexander,  16  Or.  848,  it  was  said 
Ihatan  administrator  confessmg  Judgment  admits 
there  are  assets,  and  he  cannot  thereafter  have  such 
Judgment  enjoined  on  ascertaining  subsequently 
that  there  is  a  deficiency;  but  if  he  had  not  con- 
fessed Judgment  it  was  said  that  he  would  not  have 
been  estopped. 

A  Judgment  in  the  Justlce*8  court  in  California 
will  not  be  enjoined  on  the  ground  of  mistake,  in- 
advertence, and  excusable  neglect,  where  defend- 
ant made  a  mistake  as  to  the  return  day  of  the 
summons,  being  unable  to  read,  but  applied,  as 
provided  under  Cal.  Code  Civ.  Proc.  §  SCO,  to  the 
Justice  for  relief  against  such  judgment*  which 
was  denied;  and  a  court  will  not  review  the  Judg- 
ments of  other  courts  by  a  suit  in  equity.  Beagan 
y.  Fitzgerald,  76  Gal.  280. 

A  statement  by  a  clerk  in  the  attomey^s  office  as 
to  the  object  of  a  suit  contrary  to  the  allegat.ons 
of  a  complaint  against  the  pany  on  file  will  not  au- 
thorize an  in  junction  against  the  judgment,  as  the 
mistake  is  to  be  accounted  the  misfortune  of  the 
parties  rather  than  the  wrong  of  his  adversary. 
English  v.  Aldricb,  138  Ind.  500. 

And  the  claim  that  there  is  a  mistake  in  the  ac- 
count on  which  Judgment  was  rendered,  which  is 
not  discovered  until  too  late  to  obtain  a  new 
trial.  Is  not  ground  for  injunction  where  the  mis- 
take is  apparent  on  the  faoe  of  the  account.  Fails 
y.  Bobinson,  6  Md.  866. 

And  the  dissolution  of  an  injunction  will  not  be 
set  aside  on  account  of  mistake  of  attorney  causinsr 
his  absence,  where  the  party  was  not  present,  and 
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was  negligent,  and  oould  have  asked  for  a  coattn- 
uanoe  or  employed  another  attorney,  where  com- 
plainant was  in  the  parish  at  that  time.  Dwight  v* 
BIcbard,  4  La.  Ann.  210. 

The  mistake  of  counsel  In  stating  the  facts  In  a 
plea  will  not  authorize  an  injunction  against  the 
judgment,  where  the  party  was  himaeir  present  at 
the  triaL   Jamison  v.  May,  IB  Ark.  OOO. 

So,  a  mistake  in  not  defending,  which  mlatake  ts 
due  to  negligence,  will  not  authorize  an  injunccioo 
against  the  judgment  Boas  v.  HoUoway,  60  Miaa. 
658. 

Or  where  the  olerk  of  the  court  made  a  loose 
declaration  that  no  such  suit  was  pending;  Hanna 
y.  Morrow,  48  Ark.  107. 

The  consent  of  complainants  attorney  to  a  judg- 
ment at  law  under  a  misapprehension  of  facts  will 
not  authorize  an  injunction  against  the  judgment 
in  the  absenoe  of  misrepresentations  or  fraud  of 
prevailing  party.  Gibson  v.  Armatronir,  B  Ark. 
438. 

The  enforcement  of  a  judgment  for  partltkm  will 
not  be  enjomed  on  the  ground  of  mistake  or  acci- 
dent, where  it  is  claimed  that  under  a  prior 
judgment  quieting  title  in  plaintifT  against  the  de- 
fendant by  mistake  and  omission  the  deacriptlon  of 
the  land  was  omitted  from  the  decree,  vrhiob  waa 
not  discovered  for  eighteen  years,  but  after  dis- 
covery there  has  been  such  a  delay  and  conduct  as 
constitute  a  waiver  of  the  right  to  appeal  to  equity 
to  correct  the  judgment;  besidea,  there  waa  a  rem- 
edy at  law  in  the  defense  to  the  partUion  ault,  when 
it  was  disclosed  that  the  former  decree  was  defect- 
ive.   Batliff  V.  Stretch,  180  Ind.  882. 

If  In  sewing  the  summons  the  oonetable  by  mi^ 
take  entered  a  leas  amount  on  the  copy  aerved  than 
in  the  original  summons,  the  judgment  to  excess  is 
only  voidable  and  the  judgment  in  ezoeaa  of  the 
amount  Indorsed  cannot  be  enjoined.  (Reversing 
the  former  opinion  in  the  same  caae.)  fiaaaett  v. 
Mitchell,  40  Kan.  640. 

Where  a  judgment  has  been  entered  by  mistake, 
thereby  preventing  a  review,  an  Injunction  will  not 
be  granted  against  the  same  where  a  valid  defeoee 
to  the  action  Is  notshown.  Varmera*  Bank  w.  Van- 
meier,  4  Band.  (Va.)  568. 

Aiid  an  injunotion  wiU  not  be  granted  agmlnat  a 
Judgment  on  the  ground  that  the  oomplalnant  was 
prevented  from  maldnv  a  defense  by  mistake, 
where  he  does  not  state  how  the  alleged  mistake, 
oversight,  unintentional,  undlsoovered,  and  acci- 
dental omission  oocurced,  so  that  the  court  may 
see  that  there  was  no  fault  or  want  of  dfligeooe  oa 
his  part.    Simmons  y.  Martin,  58  Ga.  ttOi 

For  mistake  ae  to  matters  arising  after  Judgment 
generally,  see  fiot«  to  Littte  Bock  A;  Ft.  B.  R.  Cbw  v. 
Welles  (Ark.)  ante,  660.  In^netionodainstiuddmeiiCt 
for  matten  anting  tubeequent  to  their  rendttfon. 

Y.  On  account  of  surpriM. 
a.  Generally. 

Surprise  will  not  be  ground  for  an  InjunctioB 
against  a  judgment  unless  a  showing  Is  nuide  that 
the  judgment  was  not  obtained  by  reason  of  oom- 
pla1nant*s  negligence  or  from  circumstances  b^ 
y ond  the  control  of  the  oom  plalnant.  But  surDrisa 
will  be  cause  for  injunction  where  complalnaot 
was  not  negligent,  and  the  pleadings  were  amended 
at  the  trial  in  his  absence,  or  the  doolcei  was  not 
made  aa  required  by  law,  and  Injnatloe  has  been 
done. 

So,  surpriae  will  not  be  ground  (or  anJolnlBg  a 
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brought  this  action  to  perpetually  enjoin 
Walton  from  eurorcing  the  said  judgment 
against  him  or  his  property.  A  demurrer  to 
the  complaint  was  overruled,  and,  the  de- 
fendants declining  to  answer,  judgmenl  was 
rendered  in  favor  of  the  plaintiff,  from  which 
this  appeal  has  been  taken. 


The  complaint  shows  that  the  judgment  la 
the  justice's  court  was  obtained  by  a  fraud 
practiced  upon  the  plaintiff  herein  by  the  at* 
torneys  of  Walton,  witii  the  assistance  of  tha 
justice,  in  a  manner  which  entitles  the  plain- 
tiff to  the  equitable  relief  sought ;  and  the 
appellant  does  not  attempt  to  controvert  the 


Judnment  at  law,  unlea  the  JudRmeot  was  not  oc- 1    In  Poet  v.  Boardman,  Clarke,  Ch.  fiSSS,  wbleh  does 


casioaed  by  oeglifreooe  of  complainant.  Ctinnlog- 
ham  V.  OaldweU,  Hardin  (Ky.)  128. 

And  a  judjnnent  will  not  be  enjoined  on  tlie 
STOund  of  surprise  although  defendant's  attorney 
left  court  on  an  erroneous  announcement  that 
there  would  be  no  more  Jury  trials  during  that 
term,  if  no  valid  defense  was  shown  to  the  action. 
Philips  V.  Samuel,  76  Mo.  557. 

A  party  served  in  attachment  process  cannot  ob- 
tain an  injunction  against  tbe  Judgment  of  con- 
demnation on  the  ground  of  surprise.  Peters  v. 
League,  18  Md.  68, 71  Am.  Dec.  882. 

But  nn  amendment  to  tbe  pleadings,  made  with- 
out knowledge  of  counsel  for  defendant,  which 
authorised  a  Judgment  without  evidence  for  $8,000 
Instead  of  about  $60,  where  tbe  attorney  for  the 
plaintiff  had  Just  olfered  to  dismiss,  on  payment  of 
ooats  and  fees,  will  authorise  an  injunction  against 
tbe  Judgment.    Webster  v.  Sklpwitb.  26  Miss.  841. 

And  where  foreigners  being  residents  abruad  go 
to  trial  upon  a  declaration  having  a  good  defense, 
and  new  counts  are  filed  covering  another  claim 
after  tbe  trial  commences,  and  a  delay  of  a  short 
period  only  is  allowed  before  the  trial  is  again 
resumed,  and  the  foreigners  have  no  notice  of  such 
counts,— an  injunction  will  be  granted  on  the 
irround  of  surprise  where  there  is  a  good  defense 
to  such  action.    Bell  v.  Cunningham,  1  Sumn.  80. 

So,  where  tbe  rules  of  court  required  a  new 
calendar  each  month,  and  the  call  of  the  docket 
was'  at  tbe  time  when  a  new  calendar  should 
have  been  made,  and  the  attorney  for  defendant, 
learning  that  no  new  calendar  was  to  be  made, 
«rave  no  further  attention  to  the  case  for  that 
rnonth.— a  Judgment  obtained  in  the  absence  of 
«Mch  attorney  and  his  client  should  be  enjoined 
where  there  was  a  good  defense.  Beveridge  v. 
Hewitt,  8  111.  App.  467. 

b.  In  nuUter$  of  vfUnetnea. 

An  injunction  will  not  be  granted  against  a  Judg- 
ment obtained  by  the  assignee  of  a  bond  on  tbe 
crround  that  the  obliaee  of  the  bond  was  absent 
from  the  country  and  tbe  defendant  was  unable 
for  that  reason  to  obtain  evidence  for  his  defense, 
liartltitt  V.  Pettus,  8  Mo.  816. 

And  that  the  plaintiff  was  absent  from  tbe  trial, 
and  tbe  defendant  was  therefore  unable  to  use  him 
as  a  witness,  will  not  be  ground  for  an  injunction 
against  tbe  Judgment.    Wilder  v.  Lee,  64  N.  C.  fiO. 

The  mere  fact  of  tbe  absence  of  a  material  wit- 
ness at  the  time  of  tnal  is  not  of  itself  a  sufficient 
ground  for  an  injunction,  becaiise  the  court  of  law 
who  tried  the  cause  was  fully  competent  to«give 
relief  by  a  continuance  or  a  new  trial.  Chapman 
V.  Scott.  1  Cranch.  C.  C.  808. 

Surprise  as  regards  evidence  will  not  entitle  to  an 
injunction  against  a  Judgment  where  there  is  a 
remedy  at  law.  Hendrlckson  v.  Hinckley,  68  U.  S. 
17  How.  448, 16  L.  ed.  128. 

So,  where  it  is  not  shown  that  the  evidence  of  the 
witness  whose  testimony  is  tbe  ground  for  a  new 
trial  can  be  overthrown  on  a  subsequent  trial,  an 
injunction  will  not  be  granted.  Harrison  v.  Har- 
rison, 1  Litt.  (Ky.)  187. 

And  surprise  is  not  sufficient  ground  for  relief 
against  tbe  enforcement  of  a  Judgment  where  a 
witroi^s  did  not  testify,  as  expected,  as  to  usury, 
there  being  no  diligence  shown  in  the  attempt  to 
ascertain  what  could  be  proved.  Williams  v.  Lock- 
wood,  Clarke,  Cb.  172. 


not  show  that  it  was  an  injunction  suit,  it  was  held 
that  surprise  by  a  witfiess^s  unexpectedly  refusing 
to  testify  as  to  usury  on  tbe  ground  of  his  being 
interested  and  that  a  defense  could  not  be  made  at 
law,  will  authorize  equitable  relief  against  the 
Judgment,  as  N.  Y.  act  May  15, 1867,  gives  chancery 
courts  Jurisdiction  in  such  cases  if  rislief  oould  not 
be  had  at  law. 

While  neither  a  court  of  law  nor  a  court  of  equity 
will  grant  a  new  trial  to  enable  tbe  party  to  get  new 
witnesses,  yet  where  tbe  admission  of  a  material 
fact  necessary  at  law  for  a  defense  comes  from 
the  adverse  party  in  equity,  an  injunction  will  bn 
granted  against  tbe  Judgment  at  law.  Hankey  v* 
Vernon,  S  Cox,  Cb.  Cas.  12. 

a  In  reocurd  to  perjury. 

An  Injunction  will  not  be  granted  on  tbegrround 
of  surprise  in  that  the  Judgment  was  obtained  by 
perjury,  where  complainant  was  negligent,  or 
there  is  not  a  showing  that  tbe  Judgment  would  be 
changed  on  another  trial,  or  there  is  a  remedy  at 
law:  but  where  the  only  material  witnem  com- 
mitted perjury,  and  it  is  clearly  shown,  an  injuno- 
tion  will  be  granted. 

Surprise  at  what  is  claimed  to  be  false  evidence 
will  not  be  ground  for  enjoining  a  Judgment  where 
tbe  complainant  has  not  been  diligent,  and  the  evi- 
dence Is  not  material  and  no  fraud  is  shown.  Tur- 
ley  V.  Taylor,  6  Baxt.  878. 

An  injunction  will  not  be  granted  against  a  Judg- 
ment on  tbe  ground  of  perjury  where  it  was  not 
shown  but  what  tbe  Judgment  might  be  based  upon 
other  evidence.  Nelson  v.  Pirst  Nat.  Bank,  70  Fed* 
Rep.  628. 

And  an  injunction  wfll  not  be  granted  on  the 
ground  of  the  alleged  perjury  of  a  witness  on  a 
question  as  to  tbe  amount  of  damasres,  where  an 
application  for  a  new  trial  has  already  been  denied 
at  law,  and  complainant  was  negligent  in  not  at- 
tending court.   Smith  v.  Lowry,  1  Johns.  Ch.  819. 

As  a  general  rule  equity  will  not  interfere  with  a 
Judgment  at  law  or  the  enforcement  of  tbe  same, 
on  tbe  ground  that  a  witness  was  mistaken  as  to 
the  fact  upon  which  the  defense  turned,  or  that  he 
swore  corruptly,  and  negligence  in  not  searching 
the  records  to  ascertain  whether  a  Judgment  ex- 
isted, which  was  allowed  to  be  proved  by  parol  to 
complainant*s  prejudice,  wlU  bar  relief.  Vaughn 
V.  Johnson.  9  N.  J.  Bq.  178. 

So,  proceedings  on  a  Judgment  will  not  be  en- 
joined on  the  ground  that  it  was  procured  by  per- 
jury, where  a  defense  was  not  made  to  the  action 
at  law.  Cairo  &  St.  L.  B.  Co.  v.  Holbrook,  82  HL 
297. 

And  an  injunction  against  a  Judgment  and  tbe 
execution,  on  the  ground  of  newly  discovered  evi- 
dence to  prove  perjury  of  tbe  prevailing  party  in 
obtaining  the  judgment,  or  misconduct  of  Jury. will 
not  be  allowed  where  tbe  complainant  has  not  used 
due  diligence.  Gray  v.  Barton,  62  Mich.  186;  Ker^ 
sey  V.  Bash,  8  DeL  Cb.  821. 

So,  false  evidence  used  on  a  trial  will  not  be  suffi- 
cient in  equity  to  enjoin  a  judgment  at  law.  Galena 
A;  S.  W.  B.  Co.  V.  Ennor,  116  III.  66. 

An  injunction  will  not  be  granted  agnfnst  a  judg- 
ment on  the  ground  of  perjury  of  witness,  where 
complainant  fails  tu  show  that  he  has  other  wit* 
nesses  than  himself  by  whom  he  can  prove  the  testi* 
mony  Is  false,  as  it  would  not  avail  simply  tog-'aut 
a  new  trial.    Ames  v.  Snider,  66  111.  498. 
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power  of  a  court  of  equity  to  afford  the  relief 
•ought  by  the  plaintiff,  but  rests  his  defense 
apon  the  proposition  that  the  plaintiff  is  not 
entitled  to  eq[ui table  relief  if  he  could  obtain 
the  same  relief  at  law.  It  is  a  familiar  rule 
that  a  separate  action  to  restrain  the  enforce- 
ment of  a  judgment  will  not  be  sustained 
when  the  same  relief  can  be  obtained  through 
«  motion  or  other  proceeding  in  the  action  In 
which  the  judgment  was  obtained  ;  and,  in  a 
jurisdiction  In  which  legal  and  equitable 
relief  is  dispensed  in  different  tribunals,  a 
court  of  equity  will  not  grant  relief  against 
a  judgment  when  the  same  relief  can  be  ob- 
tainea  by  the  aid  of  the  court  that  rendered 
the  judgment.  But  under  the  system  of  pro- 
cedure which  obtains  in  this  state,  where  the 
various  kinds  of  relief  are  administered  by 
the  same  tribunal,  and  where  there  is  but  one 
form  of  civil  action  for  the  enforcement  or 
protection  of  civil  rights  (Code  Civ.  Proc. 
§  807),  a  party  who  presents  a  complaint 
showing  his  right  to  the  relief  asked  is  not 
to  be  denied  that  relief  because  he  might  have 
sought  it  under  a  different  form  of  action. 
See  Thampaon  y.  Laughlin,  91  Cal.  818. 

When  the  plaintiff  learned  that  the  judg- 
ment had  been  entered  against  him,  the  time 
for  an  appeal  had  expired  ;  and,  even  if  the 


Justice  had  the  power  \  ^aut  his  motion  to 
open  the  Judgment,  hU  subsequent  action 
vacating  this  order  was  equivalent  to  a  denial 
of  the  motion,  and  from  this  order  there  waa 
no  appeal  to  the  superior  court  The  rule 
under  which  a  court  of  equity  declines  to 
interfere  until  after  the  application  for  re- 
lief has  been  made  to  the  court  in  which  the 
Judgment  was  rendered  has  no  application 
when  relief  has  been  sought  and  denied  in 
that  court  The  denial  of  that  court  to  grant 
relief  gives  to  the  court  of  equity  the  same 
authority  to  interfere  as  if  the  other  court  was 
powerless  to  render  aid.  Even  if  the  plain- 
tiff could  have  had  the  Judgment  annulled 
upon  certiorari,  he  was  not  compelled  to 
resort  to  that  remedy;  especially  where  be 
would  not  thereby  obtain  as  effective  relief 
as  by  the  course  herein  pursued. 

The  objection  that  the  codefendant  of  the 
plaintiff  is  not  a  party  to  this  action  is  with- 
out merit.  The  judgment  in  the  justice's 
court  is  restrained  onlj-  so  far  as  it  affects  the 
plaintiff  herein  and  his  property,  leaving  the 
Judgment  against  his  codefendant  in  fall 
effect,  to  be  enforced  at  any  time. 

The  judgment  ie  affirmed. 

We  concur :  Oarontte.  J.  ;  Van  Fleet.  J. 


And  prooeedioflrs  on  an  execution  and  judgment 
will  not  be  enjoined  on  the  irround  that  the  same 
wafl  obtained  by  perjury,  where  there  is  nosbowinff 
made  that  on  a  new  trial  the  result  will  be  different. 
MUler  v.  Morse,  28  Mloh.  885. 

Where  an  injunotlon  was  obtained  In  a  decree 
for  alimony,  proceedings  on  this  decree  will  not  be 
enjoined  on  the  ground  that  It  was  obtained  by 
perjury  as  it  would  be  a  renewal  of  the  original 
litigation.   Jenkins  v.  Jenkins,  85  Ga.  208. 

So,  an  action  on  a  judgment  claimed  by  the 
defendaut  therein  to  have  been  obtained  by  per- 
jury will  not  be  enjoined,  as  it  would  be  granting  a 
new  trial,  for  which  there  is  a  remedy  at  law. 
Cotzbausen  y.  Kerting,  29  Fed.  Rep.  821. 

In  Burgees  y.  Lovengood,  2  Jones,  Eq.  457,  which 
was  an  action  to  enjoin  a  Judgment  on  an  award 
made  by  state  commissioners,  it  was  held  that  a 
judgment  would  not  be  enjoined  for  perjury 
where  no  particular  falsehood  is  proved  either  by 
deed,  writing,  or  conylctton  of  perjury,  and  it  is  a 
question  of  doubt  as  to  whether  the  commissioners* 
decision  could  be  reviewed,  as  they  are  fundi  o^HcU. 

But  new  evidence  of  perjury  of  the  only  material 
witness  will  be  ground  for  enjoining  a  judgment. 
Peagram  v.  King,  2  Hawks,  205. 

8o,  a  judgment  obtained  upon  the  testimony  of 
one  witness  who  was  afterwards  contradicted 
clearly  in  equity,  was  held  sufficient  to  authorize 
relief  by  injunction  where  such  witness  was  a  part- 
ner of  the  plaintiff  at  law  and  proved  the  demand, 
and  the  debt  was  a  gambling  one.  Yerdler  v. 
Hume,  4  Hen.  &  M.  479. 

And  where  the  defendant  In  an  action  for  rent 
relied  upon  the  plaintiff  to  prove  a  surrender,  and 
he  testified  falsely,  an  Injunction  was  granted 
against  such  judgment  where  complainant  was 
able  to  establish  the  perjury  and  discovered  a 
written  authority  executed  by  plaintiff  at  law 
authorizing  such  surrender,  which  could  not  have 
oeen  found  by  the  use  of  reasonable  diligence. 
Btowell  V.  Eldred,  20  Wis.  604. 

For  injunctions  for  surprise  in  rendering  Judg- 
ments prematurely,  see  note  to  Gum-Elnstic  Roof- 
Inip  Co.  V.  Mexico  Pub.  Co.  (Ind.)  ante,  700.  Injunc- 
tions against  judgments  for  errors  and  irrcouiarilies, 
VI.  On  account  of  duress. 

Duress  in  obtaining  a  judgment  will  not  usually 
80  L.a  A. 


be  ground  fgr  an  injunction,— especially  wber» 
there  was  negligence  on  the  part  of  oomplaiDant 
or  a  remedy  at  law;  but  an  injunction  was  irrmnted 
in  an  exceptional  case. 

So,  an  Injunction  will  not  be  granted  agrainat  a 
judgment  where  complainant  was  prevented  from 
attending  court  by  the  danger  incidental  to  reor- 
ganizing courts  after  the  war,  where  he  was  negli- 
gent and  had  time  to  prepare  for  his  defense.  Prater 
v.  Robinson,  11  Heisk.  891. 

Pear  of  personal  safety,  preventing  attendance 
at  court  on  account  of  war,  will  not  autboriaean 
injunction  against  proceedings  on  a  judgment 
where  no  effort  was  made  to  employ  counad. 
George  v.  Tutt,  88  Mo.  141. 

And  a  failure  to  make  a  defense  at  law  od 
account  of  fear  of  personal  Injury  at  the  court 
^rom  his  adversary  wUlnot  authorise  an  Injunc- 
tion against  the  Judgment.  Holt  v.  Giataam,  2 
Bibb,  192. 

Tn  order  to  enjoin  a  Judgment  the  complainant 
must  show  that  he  bad  a  good  defense  and  used 
diligence,  and  fear  of  bodily  harm  In  attendanoe  on 
court  will  not  excuse.  Duncan  v.  Gibson,  46  Mo. 
862. 

And  that  a  judgment  was  obtained  by  infioeDoe 
and  threats  of  plaintiff  over  referee,  will  not  be 
ground  for  enjoining  a  judgment  or  execution 
sale,  as  there  is  a  remedy  by  appeaL  Nichols  v. 
Snow,  42  Tex.  72. 

A  judgment  will  not  be  enjoined  in  an  action  by 
the  wife  on  the  ground  that  the  debt  waa  her  hus- 
band^s  and  that  the  Judgment  was  obtained  by 
fraud  and  marital  influence,  where  the  debt  was 
one  for  which  she  should  be  held  liable.  Bell  v. 
Francke,  28  La.  Ann.  609. 

But  in  Holcomb  v.  Canady,  2  Heisk.  (QQi,  a  judg- 
ment in  ejectment  was  enjoined  where  oomplain- 
ant,  who  was  old  and  infirm  and  lived  In  aootber 
county,  had  title  bonds  from  the  defendant  for 
the  land  in  controversy  and  bis  defense  was  pre- 
vented  by  the  disorganized  conditions  of  the  court 
owing  to  circumstances  of  war,  and  an  unconsci- 
entious advantage  was  taken  in  the  absence  of 
complainant  and  his  counsel. 

For  injunction  against  judgment  on  the  grouod 
of  ignorance,  see  By  cmicealtnent,  tupra^  1  f ,  b,  and 
Mistake  offact^  suyra^  lY.  b.  L  T. 
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William  F.  FITZGERALD  et  al,  Bespts., 

V. 

William  A.  CLARK  et  ah,  Appts, 
( Mont. ) 

!•  The  eonstmctlon  of  U*  S.  Rev.  Stat, 
t  2888t  deflning^  the  rights  of  a  mininif 
locator  In  a  vein  of  wblcb  the  apex  is  witbin 
his  location,  should  be  such  as  to  give  bim  a  len^rth 
on  the  strike  equal  to  the  length  on  the  apex 
witbin  the  boundaxy  lines  of  bis  location,  reirard- 
leas  of  the  direction  of  the  dip  or  the  depth  to 
whicb  it  is  followed* 

2.  The  owner  of  a  mlniiifl^  daim  located 
on  the  apex  of  a  vein  which  enters  on 
an  end  line  an0  passes  out  of  a  side 

I  line  is  entitled,  under  U.  S.  Bev.  Btat.  lS!82ii,  to 
so  much  of  the  strike  of  the  vein  on  the  dip  ex. 

i   tending  beyond  such  side  line  as  is  oomprebended 

1  between  a  vertical  plane  let  fall  into  the  earth 
through  such  end  line  extended  and  a  parallel 
vertical  plane  let  fall  tbroufcb  the  point  of  inter- 

.   section  of  the  apex  and  the  side  line. 

8*    The  existence  between  two  veins  of 
such  material  or  indications  as  a  prac- 
tical miner  would  follow  with  the  expeota^ 
;  tion  of  finding  ore  does  not  establish  such  con- 
,   nection  between  them  as  entitles  the  owner  of 
>    the  older  vein  to  the  ore  in  the  portion  of  the 
<    other  vein  lying  within  his  location,  but  which  in 
the  absence  of  a  connection  between  the  two 
veins  would  belong  to  the  owner  of  the  other 
;    vein,  by  virtue  of  U.  S.  Rev.  Stat  1 2322;  but  the 
connection  to  accomplish  such  result  must  be  a 
continuous  streak  or  body  of  ore  or  vein  matfcer. 

4.  An  instraction  making  the  basis  for 
estimating  the  value  of  ore  extracted 

,  from  a  daim  the  mjirket  value  of  such  ore  on  the 
dump  after  deducting  the  cost  of  mining  and 
hoisting  the  same  in  effect  allows  a  party  liable 
the  reasonable  expense  of  treating  the  ore. 

5.  The  existence  of  a  ft^olt  in  one  vein 

cannot  be  proved  by  showing  faults  in  other 
veins  which  are  claimed  to  be  a  continuity  of  the 
vein  in  question,  in  the  absence  of  a  showing  of 
a  continuity  In  the  fault. 

6.  The  accidental  absence  of  the  attor- 
ney of  a  party  when  the  verdict  Is  received, 
not  due  to  any  order  or  action  of  the  court  or  any 

'  conduct  by  the  counsel  or  parlies  on  the  other 
side,  is  not  cause  for  reversal. 

7.  A  juror's  affidavit  impeaching:  his 
verdict  in  an  equity  case,  which  is  merely  ad- 

,    visory,  is  properly  disregarded. 

(November  11,  1805.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  District  Court  for  Silver  Bow  County 
In  favor  of  plaintiffs  in  an  action  brought  to  re- 
cover the  value  of  certain  mineral  ore  taken 
from  a  vein  having  its  apex  witbin  the  plain- 
tiffs' mining  location  and  the  title  to  which 
was  alleged  to  be  in  the  plain liffs.    Affirmed. 


Statement  by  De  Witt*  J.: 

The  respoodenta  own  an  undivided  two- 
thirds  interest  in  the  Niagara  quartz  loda 
mining  claim.  The  defendant  William  A. 
Clark  owns  the  other  one  third  in  aaid  claim. 
The  appellants  own  (he  Black  Rock  quartz 
lode  mining  claim.  The  surface  relations  of 
the  two  mining  claims  are  indicated  upon  the 
annexed  diagram,  marked  "Figure  !"• 


•^t 


It  will  be  more  convenient  in  this  statement 
and  in  the  opinion  to  sometimes  speak  of  the 
parties  to  this  appeal  as  the  * 'Black  Rock"  and 
the  "Niagara/'  instead  of  using  their  names, 
or  the  terms  '•appellants"  and  "respondents." 

The  north  side  line  of  the  Black  Rock  claim 
is  the  south  side  line  of  the  Nia^ra  claim. 
We  do  not  purport  to  exactly  indicate  on  the 
diagram  the  position  of  the  apex  of  the  vein  as 
it  traverses  the  two  claims.  The  dotted  line 
simply  indicates  the  general  course  of  the  vein, 
and,  as  far  as  the  purposes  of  this  decision  are 
concerned,  is  correct.  The  apex  moves  across 
the  Black  Rock  claim  from  west  to  east,  and 
crosses  the  boundary  line  between  the  two 
claims  at  a  point  marked  A  on  the  diagram, 
which  is,  as  the  jury  found,  618  feet  westerly 


Note.— The  above  case  presents  a  point  of  frreat 
practical  importance  in  miningr  law,  as  to  which 
there  is  no  decision  of  the  Supreme  Court  of  the 
UnUed  States  that  Is  exactly  applicable.  Wbll?  the 
Montana  court  evidently  disapproves  of  thedoctrme 
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of  the  former  court  in  the  Amy  Case,  it  is  believed 
that  the  correctness  of  the  present  decision  doea 
not  necessarily  involve  any  diisapproval  of  the  doo- 
trine  of  the  Amy  Oase. 
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from  the  Dortheast  corner  of  the  Black  Rock, 
'Which  comer  is  marked  B  on  the  diagram. 
The  east  end  line  of  the  Niagara  was  origTnally 
at  the  place  marked  B  D.  In  some  contro- 
versy between  the  Niagara  and  the  Raymond 
claim  to  the  east  a  compromise  was  made  by 
which  the  boundary  between  those  two  claims 
was  placed  at  a  point  about  224  feet  westerly 
from  the  original  Niafrara  east  end  line.  This 
was  called  the  "compromise  line/'  and  would 
be  at  about  the  place  as  marked  on  the  diagram 
E  F.  This,  however,  is  not  important  in  the 
present  suit.  The  parallelism  of  the  end  lines 
of  the  Niagara  was  not  disturbed  bv  the  Ray- 
mond compromise.  The  apex  and  strike  of 
the  vein,  having  crossed  into  the  Niagara 
ground  at  the  point  marked  A,  continue  east- 
erly, and  pass  wholly  out  of  the  Niagara  ground 
through  the  easterly  end  line  thereof.  It  is 
immaterial  whether  that  end  line  is  the  line  B 
D  or  £  F.  The  strike  and  apex  pass  through 
each  of  them.  The  vein  dips  to  the  south. 
The  portion  of  the  apex  which  is  represented 
by  the  line  A  G  is  wholly  within  the  Niagara 
surface  lines.  The  portion  of  the  vein  below 
this  part  of  the  apex,  in  its  downward  course 
into  the  earth, — that  is  to  say,  on  its  dip  to  the 
south. — passes  under  the  line  H  B,  which  ia 
the  north  side  line  of  the  Black  Rock,  and  the 
south  side  line  of  the  Niagara.  We  call  this 
line  a  side  line  at  present  simply  for  con- 
venience, and  not  as  a  pre  statement  of  our 
views  as  to  whether  it  must  be  considered  a 
side  line  or  an  end  line.  On  this  portion  of  the 
vein  on  the  dip  lyinc  under  the  apex  A  G  the 
ore  was  found  (marked  on  the  diagram  '*Ore 
Bodies")  which  was  the  subject  of  this  action. 
The  defendant  the  Black  Rock  owner  entered 
upon  this  portion  of  the  vien,  and  extracted 
the  ore  from  the  place  as  marked  on  the  dia- 
gram. There  was  a  contention  in  the  case  that 
these  ore  bodies  were  upon  a  vein  other  than 
that  which  apexed  (if  we  may  invent  this  verb) 
at  A  G;  that  is  to  say,  upon  another  vein,  the 
apex  of  which  was  on  the  Black  Rock  ground. 
But  the  findings  were  adverse  to  the  Black 
Rock  io  this  matter.  We  will  not  review  that 
contention.  For  the  purposes  of  this  decision 
the  ore  bodies  in  question  were  upon  the  vein 
the  apex  of  which  is  indicated  by  the  line  A  G, 
which  lies  wholly  within  the  Niagara  surface 
lines.  The  plaintiffs,  being  the  owners  of  an 
undivided  two-thirds  interest  in  the  Niagara, 
brought  this  action  against  the  defendants  to 
recover  the  two-thirds  value  of  the  ores  so 
taken  from  the  place  above  descrit)ed.  Plain- 
tiffs obtained  judgment  for  $27,242.54.  The 
jury  also  found  that  the  apex  of  the  vein  in 
controversy  passed  entirely  within  the  lines  of 
the  Niagara  lode  at  the  point  marked  A. 
Judgment  was  to  this  effect,  and  for  the  amount 
of  money  named  above.  A  motion  for  a  new 
trial  was  denied.  The  Black  Rock  people 
appeal  from  the  judgment  and  from  the  order 
denying  the  new  trial. 

Me9tr9,  Oeorffe  Haldorn,  Robinson  ft 
Stapleton*  and  Smith  ft  Word  for  appel- 
lants. 
Mr,  John  F.  Forbis.  for  respondents: 
Plaintiffs  have  the  extra  lateral  rights  claimed 
bv  them  under  the  facts  in  this  case. 
'  Latt  Chance  Min.  Co.  v.  nier  Min,  Co.  167 
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U.  8.  605,  89  L.  ed.  8G4;  Dd  Mont^  Min.  d  M, 
Co.  T.  A'ew  York  ds  L.  C.  Min.  Co.  66  F«d. 
Rep.  212;  LaH  Chance  Min.  Co.  ▼.  T^Ur  ifia. 
Co.  61  Fed.  Rep.  557:  Coneoiidaied  Wyeminj 
Gold  Min.  Co.  v.  Champion  Min.  Co.  68  Fed. 
Rep.  540. 

The  action  of  the  court  in  striklog  oat  that 
portion  of  the  instruction  in  regard  to  die 
method  of  determining  the  connection  betweea 
veins  which  was  eliminated,  was  highly  proper. 

Iron  Silver  Min.  Co.  v.  Oheeeman^  116  U.  a 
629.  29  L.  ed.  712. 

Defendants  were  as  much  treapaaaeiB  as  if 
they  had  not  owned  any  interest  in  the  prop- 
erty in  question,  and  must  account  aa  any 
other  trespasser. 

Hazard  v.  AUnro,  17  R  I.  181;  Almy  v. 
DanieU,  15  R  L  812;  Fulmer's  Appeal,  128 
Pa.  24. 

There  are  different  rules  laid  down  for  ascer- 
taining the  damages  for  oces  or  coal  mined  liy 
a  trespasser.  In  some  cases  the  trespasser  is 
not  allowed  for  the  costs  of  extraction,  but  the 
true  rule  and  the  one  most  favorable  to  defend- 
ants was  set  forth  in  the  instructions. 

Baker  v.  Wheeler,  8  Wend.  505. 24  Am.  Dec 
77,  note,  et  teq.;  McLean  Covntgf  Goal  Co.  v. 
Long,  81  111.  859,  10  Min.  Rep.  193;  Bobertee% 
V.  Jones,  71  111.  405,  10  Min.  Rep.  190;  A 
United  Merthyr  Ooaieries  Co.  L.  R  15  £q.  4«. 
10  Min.  Rep.  158;  lUinoU  d  St.  L.  It  Co.  v. 
Ogle,  82  111.  627,  26  Am.  Rep.  843,  10  Mid. 
Rep.  198;  Ege  v.  KiUe,  84  Pa.  883,  10  Mia. 
Rep.  212;  Cloweer  v.  Joplin  Min.  Co,  4  Dill 
469,  note,  10  Min.  Rep.  222;  Trotter  v.  Maeiean, 
L.  R  13  Ch.  Div.  674,  10  Min.  Rep.  268;  Av»- 
tin  V.  BuntetiOe  Coal  dfM.  Co.T2  Mo.  586. 37 
Am.  Rep.  446.  9  Min.  Rep.  115. 

The  law  makes  it  the  duty  of  the  counsel  to 
be  present,  and  that  whether  the  court  is  ac- 
tually in  session  or  in  recess  awaitin|^  the  vo^ 
diet  of  a  jury. 

Sirottger  v.  Sample,  44  Kan.  298;  JSeiOw  v. 
6ader,  46  Minn.  212;  Seaton  v.  Smith.  45  Kan. 
48;  Torque  v.  CarriOo,  1  Ariz.  886;  Walker  v. 
Dailey,  87  Iowa,  875;  People  v.  Ooldeneon,  76 
Cal.  841;  Code  Civ.  Proc.  §  269. 

What  a  travesty  on  law  it  would  be  to  say 
that  after  leaving  the  jury  room,  and  after  fall- 
ing into  the  hands  of  the  opposite  party  sod 
their  counsel,  a  Juror  could  come  into  court 
and  impeach  his  own  verdict. 

Thompson  &  Merriam,  Juries,  g  441; 
Thompson,  Trials,  §  2618. 

De  Wittt  J*»  delivered  the  opinion  of  the 
court: 

This  case  was  tried  in  the  district  court  after 
the  decision  of  King  v.  Amy  d  S.  GoneoL  Min. 
Co.  9  Mont.  548,  and  before  the  reversal  of  that 
decision  on  appeal  to  the  United  States  Supreme 
Court  (162  U.  S.  222, 88  L  ed.  419).  The  case  was 
tried  upon  the  assumption  that  the  law  as  aW 
tempted  to  be  declared  in  9  Mont,  was  correct. 
The  district  court  instructed  the  jury  upon 
this  theory,  and  the  jud;tment  gave  to  the 
Niagara  people  the  two-thirds  value  of  the  ore 
taken  by  the  Black  Rock  east  of  the  point 
where  the  apex  of  the  vein  passed  entirely  into 
the  Niagara  ground,  namely,  point  A  on  the 
diagram.  No  exceptions  to  these  inatnictioDS 
were  preserved  or  specified  so  that  they  can  now 
be  reviewed.    But  since  the  trial  of  tJhe  caae  at 
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bar,  and  perfectlog  the  appeal  to  this  coart, 
the  United  States  bapreme  Court  bas  reversed 
oar  decision  in  the  Amy  A  Sihenmith  Case, 
The  Black  Bock  people  argue  that,  although 
they  are  not  now  in  a  position  to  urge  error  in 
the  instructions  (that  is  to  say,  that  which  they 
now  claim  to  be  error  by  reason  of  the  United 
States  Supreme  Court  decision  of  the  Amy  <ib 
BUeenmith  CaM\  still  they  can  raise  the  same 
point  upon  the  ground  that  the  pleadings  do 
not  support  the  judgment.  Their  argument  to 
this  effect  is  that  the  pleadings,  alleging  the 
facts  as  detailed  in  the  statement  above,  do  not 
-warrant  the  judgment  under  the  law  as  decided 
by  the  United  States  Supreme  Court  in  the 
Amy  dt  Silversmith  Case,  In  other  words, 
the  Black  Rock  contends  that  under  that  de- 
cision, if  the  Niagara  apex  leaves  the  Niagsra 
claim  through  a  side  line,  as  it  does,  the 
!Niafi:ara  is  limited,  in  following  down  the  dip 
of  the  vein,  to  a  perpendicular  plane  drawn 
downward  through  that  side  line. — the  line  H 
B  on  the  diagram;  whereas  the  aistrict  court 
did  not  so  limit  them,  but  held  in  its  Judgment 
that  the  Niagara  could  take  the  ore  on  the 
dip  of  the  vein  under  the  apex  A  G,  and  east 
of  the  point  A,  although  such  vein  on  its  dip 
extendi  southward  under  the  Black  Rock 
north  side  line.  That  is  to  say,  the  district 
court  gave  judgment  in  accordance  with  the 
law  of  the  Amy  db  Siltersmith  Case,  in  9  Mont, 
which  was  declared  not  to  be  the  law  in  the  Amy 
A  Silversmith  Case  in  152  U.  S.  We  will 
concede  to  the  Black  Rock  that  this  question 
is  raised  by  the  pleadings,  and  we  shall  pro- 
ceed to  determine  whether  the  Niagara  or  the 
Black  Rock  owns  the  ore  in  dispute  taken  from 
the  place  marked '  *Ore  Bodies"  on  the  diagram. 
We  shall  not  renew  the  discussion  of  the 
cases  upon  this  question  decided  by  the  United 
States  Supreme  Court  prior  to  May  21,  1890, 
the  date  of  our  decision  of  Uic  Amy  A  Silver- 
smith  Case,  Our  best  construction  of  those 
decisions  is  found  in  our  opinion  in  that  case. 
We  there  met  the  problem  which  had  for 
years  engaged  the  earnest  attention  of  lawyers 
v?ho  had  to  do  with  mining  litigation, — ».  e,  the 
preservation  of  the  intent  of  the  mining  statutes 
when  they  are  applied  to  a  location  in  which 
exploration  has  demonstrated  that  the  apex  and 
strike  of  the  vein  do  notpess  through  both  end 
lines  of  the  location.  We  gave  our  best  en- 
deavor and  research  in  that  decision,  and  ar- 
rived at  a  result  which  we  were  willing  to 
concede  was  not  wholly  in  accord  with  the  de- 
cisions of  the  United  States  Supreme  Court 
upon  that  subject,  but  which  we  believed 
could,  with  a  very  little  effort,  be  reconciled 
with  those  decisions,  and  which  we  were 
wholly  satisfied  was  the  only  practicable  work- 
ing solution  of  the  problem  in  all  its  phases, 
and  which  we  were  also  wholly  satisfied  was 
fully  within  the  intent  of  the  United  States 
mining  laws.  Even  with  the  profound  respect 
which  we,  in  common  with  all  courts,  entertain 
for  the  decisions  of  the  United  States  Supreme 
Court,  we  think  that  there  is  no  impropriety 
in  saying,  and  that  it  is  due  to  ourselves  to  say, 
that,  the  longer  we  observe  the  dnily  operation 
of  the  mining  laws  in  practical  affairs,  the 
more  satisfied  are  we  that  our  decision  of  the 
Amy  db  Silversmith  Case  was  correct.  We  are 
strengthened  in  this  .opinion  by  the  views  of 
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other  courts,  to  which  we  shall  hereinafter  refer. 
But  the  United  States  Supreme  Court  is  the 
court  of  last  resort  upon  this  subject,  and  our 
opinions,  as  a  rule  of  decision,  must  be  aban- 
doned if  they  are  in  conflict  with  the  declara- 
tions of  the  superior  tribunal  If  that  court 
had  given  no  further  utterance  upon  this  sub* 
ject  nnoe  its  decision  of  the  Amy  db  Silversmith 
Case,  we  should  feel  that  we  must,  however 
reluctantly,  desert  the  principle  which  we 
sought  to  maintain  in  that  case.  But.  as  will 
be  seen  in  the  review  of  the  cases  below,  that 
distinguished  tribunal  has  given  a  hint  that  it 
is  willing  to  reconsider  the  principle  involved. 
Upon  that  hint  we  feel  that  we  are  justified  in 
approaching  the  subject  much  as  if  it  were  res 
integra,  and  without  subjecting  ourselves  to 
the  criticism  of  judicial  insubordination. 

But  to  the  subject  in  hand.  As  noted  above, 
we  shall  not  go  to  the  decisions  back  of  our 
Amy  (k  Silversmith  opinion.  9  Mont.  548. 
We  are  satisfied  with  that  discussion  of  the 
subject,  and  the  review  of  the  authorities  up 
to  that  date.  We  shall  take  up  the  subject  aa 
it  has  been  developed  since  our  decision  m  that 
case.  The  history  of  the  discussion  is  found, 
chronologically,  m  the  following  cases:  King 
V.  Amy  J  S,  Consoi.  Min.  Co.  (May  21,  1890) 
9  Mont.  548:  Tyler  Min,  Co,  v.  Sweeney  (3^i[i, 
16  1898)  4  C.  C.  A.  829,  54  Fed.  Rep.  284, 
7  U.  S.  App.  468;  King  v.  Amy  db  S.  Consol, 
Min.  Co.  (March  6,  1894)  152  U.  8.  222,  88 
L.  ed.  419;  Last  Chance  Min.  Co.  v.  Tyler 
Min.  Co.  (April  9.  1894)  9  C.  C.  A.  618, 
61  Fed.  Rep.  557;  Del  Monte  Min.  db  M.  Co. 
V.  New  York  db  L.  C.  Min.  Co.  (March  18« 
1895)  66  Fed.  Rep.  212;  F^st  Chance  Min.  O. 
V.  Tyler  Min.  Co,  (April  15, 1895)  157  U.  S.  688,. 
89  L.  ed.  859.  The  cases  cited  above  in  4  C^ 
C.  A.,  54  Fed.  Rep.,  7  U.  8.  App.,  9  C.  C.  A.,. 
61  Fed.  Rep.,  and  157  U.  S.,  are  different 
appeals  and  discussions  of  the  same  case.  In 
the  Amy  db  Silversmith  Case  the  apex  of  the 
vein  crossed  the  claim  as  indicated  in  the  dia- 
gram used  in  that  opinion,  and  which  is  repro* 
duced  here,  marked  "Figure  2": 


The  vein  dipped  to  the  north.  We  held 
that  the  right  of  the  Amy  &  Silversmith  to 
follow  the  vein  on  the  dip  was  bounded  by  a 
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perpendicular  plane  extending  Into  the  earth 
at  the  point  where  the  apex  crossed  the  Amj 
&  SilTersmith  north  sideline,  the  point  marked 
e  on  the  diagram.  Fig.  2,  and  which  pUne  was 
parallel  to  the  end  lines  of  the  Amy  &  Silver- 
smith claim,  and  extending  north  of  the  Amy 
A  Silversmith  north  side  line.  We  quoted 
section  2822.  U.  8.  Rev.  Stat.,  which  is  as  fol- 
lows: ''The  locators  of  all  mining  locations 
.  .  .  shall  have  the  exclusive  right  of  posses- 
sion and  enjoyment  of  all  .  .  .  veins,  lodes, 
and  ledges  throughout  their  entire  depth,  the 
top  or  apex  of  which  lies  inside  of  such  surface- 
lines  extended  downward  vertically,  although 
such  veins,  lodes,  or  ledges  may  so  far  depart 
from  a  perpendicular  in  their  course  downward 
as  to  extend  outside  the  vertical  side  lines  of 
such  surface  locations.  But  their  right  of  pos- 
session to  such  outside  parts  of  such  veins  or 
ledges  shall  be  confined  to  such  portions  thereof 
as  he  between  vertical  planes  drawn  downward 
as  above  described,  through  the  end  lines  of 
their  locations,  so  continued  in  their  own  di- 
rection that  such  planes  will  intersect  such 
exterior  parts  of  such  veins  or  ledges."  We 
then  said :  '  *  As  said  by  Mr.  Justice  Field  {Iron 
Silver  Min.  Co.  v.  Elgin  Min.  A  8.  Go,  118  U. 
8.  206.  80  L.  ed.  101):  'This  section  appears 
cuflSciently  clear  on  its  face.  There  is  no  patent 
or  latent  ambiguity  in  it  .  .  .  The  difficultv 
arising  from  the  section  grows  out  of  its  appli- 
cation to  claims  where  the  course  of  the  vein 
is  so  variant  from  a  straight  line  that  the  end 
lines  of  the  surface  location  are  not  parallel, 
or.  if  so.  are  not  at  a  right  angle  to  the  course 
of  the  vein.'  We  may  add  to  these  words 
that  further  difficulties  arise  when  we  are 
obliged  to  apply  the  statute  to  facts  not  wholly 
within  its  contemplation.  If  a  mining  location 
be  made  regularly, — made  so  that  the  strike 
of  the  vein  crosses  the  location  from  end  line 
to  end  line,  and  at  right  angles  to  said  end  lines, 
— there  is  nothing  in  the  statute  to  construe  or 
interpret.  FlagBtaff  Silver  Min.  Co.  v.  Tarbet, 
98  U.  S.  460.  25  L.  ed.  250;  Iron  Silver  Min, 
Go.  V.  Elgin  Min,  A  8,  Co.  118  U.  8.  206.  80 
L.  ed.  101;  Argentine  Min,  Co,  v.  Terrible  Min, 
Co,  122  U.  8.  485,  80  L.  ed.  1142.  *Tbere  is 
no  patent  or  latent  ambiguity.'  But  when 
veins  or  their  strike  cross  the  side  lines,  or  a 
side  line  and  end  line,  at  all  conceivable  angles, 
difficulties  confront  the  courts  that  can  best  be 
fully  met  by  legislative  aid.  Until  such  aid  is 
invoked,  the  courts  must  follow  the  statute  and 
previous  construction  as  closely  as  the  varying 
facts  permiL  Iron  Silver  Min,  Co,  v.  Elgin 
Min.  dk  S  Co.  118  U.  8.  208.  80  L.  ed.  102. 
The  history  of  mining  has  proved  that  the  law 
of  May  10,  1872.  and  amendments  thereto,  do 
not  afford  clear,  adequate,  and  simple  solution 
for  some  of  the  practical  conditions  that  arise 
in  the  developing  of  the  mining  industry.  The 
case  at  bar  is  a  notable  instance.  It  is  a  first 
impression  in  this  court,  and  all  other  appellate 
courts."  After  stating  what  we  understood  to 
be  the  meaning  of  the  words  "dip,"  "strike," 
etc.  as  used  hy  miners  and  in  the  decisions, 
we  further  said:  "The  United  States  mineral 
law  ^ves  to  the  miner  the  whole  of  every 
vein  tne  apex  of  which  lies  within  his  surface 
cfxterior  boundaries,  or  which  lies  within  per- 
pendicular planes  drawn  downward  indefi- 
nitely on  the  lines  of  those  boundaries.    The 
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miner  may  follow  the  dip  .  .  .  wherever  ii 
goes,  provided  he  has  the  apex  as  a  bass  of 
operation,  and  that  he  does  not  cross  \hs  ver- 
tical planes  of  the  end  lines.  The  intent  of  tiis 
statute  is  to  give  the  miner  a  section  or  block 
of  the  vein  of  a  length  on  the  scrike  which  is 
equal  to  the  length  of  the  apex  lying  withia 
the  exterior  vertical  bounding  planes  of  the  !(► 
cation,  and  of  a  depth  as  far  as  he  desires,  or 
is  able  to  work  downward;  and  that  at  the  most 
remote  depth  attained  he  shall  have  the  samt 
number  of  feet  on  the  strike  as  he  bad  at  the 
apex.  Iron  Silver  Min.  Co.  v.  E^n  Min.  <l 
S.  Go.  118  U.  S.  205,  30  L.  ed,  101."  We  haft 
always  been  of  opinion  that  this  is  the  kevoole 
of  the  interpretation  of  section  2822.  U.  8.' Rev. 
Stat.,  that  18  to  say,  if  the  miner  has  the  apex 
in  his  location,  he  is  to  have  the  vein,  and  he 
has  as  much  length  of  the  vein  on  the  strike, 
no  matter  how  deep  he  may  go  in  the  dip,  is 
he  has  length  of  apex  within  his  surface  lines, 
whether  that  apex  reaches  the  surface  or  is 
found  beneath  the  same,  within  tlie  planes  of 
his  exterior  boundary  lines  extending  down- 
ward perpendicularly.  This,  in  our  opinioo, 
is  what  section  2822  says  in  plain  laoniaise. 

Continuing  further  in  the  Amy  dt  8iiver9miA 
Caee,  we  said:  '*It  seems  that  such  grf  nt  by 
the  statute  to  the  miner,  in  view  of  tbe  geol<» 
ical  facts  and  history  of  veins,  and  particular^ 
their  almost  universal  tendency  to  depart  from 
a  perpendicular  in  their  course  downward,  was 
deemed  to  secure  to  him  a  more  satisfactory 
title  than  he  would  obtain  if  he  were  compelki 
to  locate  a  parallelogram  on  the  surface  of  the 
earth,  as  under  the  Spanish  mining  law,  and 
take  all  and  only  that  portion  of  the  solid 
contents  of  the  earth  included  in  a  parallelo- 
pipedon  formed  by  dropping  vertical  planes 
downward  on  the  line  of  each  side  of  sach  par- 
allelogram; and  the  intent  of  the  statutory  gnot 
of  section  2322  is  that  the  miner  mav  follow  hit 
vein  on  tfie  dip,  but  not  on  the  strike,  if  it  de^ 
parts  from  the  parallelopipedon  iodicaied. 
Therefore,  if  the  miner  locates  his  claim  regu- 
larly,—that  is,  as  the  statute  contemplates  that 
he  will, — he  has  all  that  the  statute  intends  to 
give  him.  See  cases  cited  supra.  If  he  'will 
not  or  cannot  make  the  explorations  necesaiy 
to  ascertain  the  true  course  of  the  vein,  an^ 
draws  his  end  lines  ignorantly,  he  must  bear  the 
consequences'  {Iron  SUter  Min.  Co.  v.  Elgin 
Min,  db  S.  Co,  118  U.  8.  207.  80  L.  ed  102);  that 
is.  he  takes  less  of  the  apex  and  strike  than  be 
would  obtain  by  a  regular  location,  and  coo- 
se<)uently  less  of  the  dip."  We  are  still  of 
opinion  that  the  loss  which  a  miner  sboiikl 
suffer  if  he  is  obliged  to  make  bis  location 
before  he  can  trace  the  apex  and  strike  of 
tbe  vein  for  its  whole  distance,  and  thus 
makes  his  location  irregularly,  should  be  tbe 
loss  of  so  much  length  oi  the  vein  on  the  sirike 
as  by  his  irregular  location  he  has  failed 
to  observe  the  length  on  the  apex.  If  this 
be  the  consequence  which  he  is  lo  suffer  by 
reason  of  his  Irregular  location,  he  Icises  simply 
that  which  he  failed  to  locate,  and  be  don 
not  lose  the  vein  of  which  he  has  located  ibe 
apex.  That  he  is  to  have  the  vein  when  he  has 
the  apex,  we  believe  is  the  intent  of  the  miniog 
law.  U.  8.  Rev.  Stat.  §  2822,  Wc  said  fur- 
ther in  the  Amp  dt  Silveremith  Cam:  ''But  ia 
order  for  the  miner  to  make  his  location  In  ex- 
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«ct  coBformity  with  the  intent  of  the  law, 
lie  must  know  when  he   fixes  his  exterior 
boundaries,  what  the  true  strike  of  the  vein 
is.    If  be  knows  this,  he  will  locate  so  that  the 
strike  shall  pass  through  the  middle  of  each 
«iid  line,  leaTlng  800  feet  of  surface  ground  on 
«ach  side  of  the  Tein.    But  tbe  true  strike  is 
often  ascertainable  onlj  after  immense  sums  of 
money  are  expended  in  development.    He  has 
-twenty  days,  under  our  statute,  to  determine 
this  important  matter,  which  may  take  years 
€o  fully  demonstrate.    If  in  this  helpless  con- 
dition the  prospector  commits  an  error  of  geo- 
logical judgment,  and  upon  such  error   he 
•expends  the  toil  of  years,  and  that  toil  has 
^wrought  its  reward,  we  are  of  the  opinion  that 
the  statute  should  he  so  construed  as  will 
<x>me  the  nearest  lo  giving  him  that  whole  sec- 
tion or  block  of  the  vein  which  we  have  above 
indicated   that  it  is  the  intent  that  he  shall 
tiave,  as  is  consistent  with  the  amount  of  apex 
fvhich  he  has  happened  to  secure  by  his  surf  ace 
lines,  and  their  planes  extended  downward." 
We  then  proceeded  to  review  the  contentions  of 
counsel  in  the  case,  and  to  discuss,  as  we  under- 
stood them,   the  three  leading  cases  in  the 
United  titates  Supreme  Court,  namely:  Flag- 
staff Silver  Min.  Co.  V.  Tarbet  (The  Flagstaff 
Case)y  98  U.  8.  468,  26  L.  ed.  258;  Iron  SUoer 
Min,  Co,  V.  Elgin  Min.  db  8,  Go,  (Tlie  Horse- 
shoe Case),  118  U.  8.  196.  80  L.  ed.  98;  Argefi- 
tine  Min.  Co,  v.  Terrible  Min.  Co.  122  U.  8. 
478,  80  L.  ed.  1140.    We  then  offered  the  fol- 
lowing solution  of  the  problem,  and  decided 
4be  case  upon  the  principle  as  found  on  page 
^75  of  9  Mont,  as   follows:    ''These   three 
United  States  cases  have  compelled  that  court 
to  endeavor  to  cast  into  the  Procrustean  bed  of 
the  statute  individuals  that  strained  the  mould 
into  which  they  were  forced.    But  we  helieve 
that  we  may  legitimately  conclude  from  those 
«a8es  that,  in  tbe  facts  now  before  us,  the  prin- 
ciple is  that  the  north  side  line  of  the  Amy  termi- 
nates the  strike  of  the  vein,  and  that  the  dip 
must  be  controlled  by  the  planes  of  the  original 
«nd  lines.    The  Amy  people  may  follow  their 
•dip  north  of  their  north  side  line,  but  only  as 
it  lies  hetween  the  planes  of  their  end  lines,  as 
below  considered.    The  object  of  parallelism 
In  tbe  end  lines  is  that  the  locator  may  have 
bis  full  section  of  tbe  lode  in  its  entire  depth. 
But  the  determination  of  tbe  strike  of  the  Amy 
«t  a  point  on  the  side  line  deprives  them  of  the 
<iip  northwest  of  that  point,  because  the  dip  in 
that  portion  lies  under  the  apex  of  the  Non- 
Consolidated.    The  law  intends  that  tbe  plane 
of  tbe  end  line  shall  operate  as  a  boundary  to 
tbe  dip,  and  so  operate  at  the  point  where  the 
strike  is  ended.    If  the  strike  reached  the  origi- 
nal end  line,  as  in  a  regular  location,  the  bound- 
ing plane  would  there  operate  upon  the  dip. 
If  the  strike,  by  reason  of  its  going  out  of  a 
-side  line,  fails  short  of  reaching  the  original 
•end-line  plane,   that  plane  must  take  effect 
where  tbe  strike  in  fact  ends;  that  is,  at  a  point 
on  the  side  line  (point  e.  Fig.  1),  and,  if  it  takes 
•effect  there,  its  parallelism  must  not  be  de- 
stroyed.   We  therefore   have   the  bounding 
?>lane  operating  at  the  point  where  the  apex 
eaves  the  north  side  line,  and  operating  par- 
allel to  the  east  end  line,  and  retaining  its  par- 
allelism as  orieiDBlly  marked  on  the  ground. 
It  is-not  a  new  line  bi;  plane,  or  on^.  judicially 
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constructed.  It  is  determined  by  the  location 
lines  on  the  surface.  There  \p  never  any  read- 
justment according  to  subsequent  develop- 
ments. Tbe  parallelism  of  the  end-line  planes 
is  fixed  by  location,  and  never  varies.  The 
point  of  departure  of  tbe  strike  from  the  sur- 
face lines  fixes  the  point  where  the  end- line 
plane  is  to  perform  its  functions,  whether  that 
departure  be  at  an  end  line,  as  contemplated  by 
the  statute,  or  whether  accident  has  fixed  it  at 
a  point  on  a  side  line.  Complications  are  solu- 
ble upon  this  theory.  The  intent  of  the  stat- 
ute seems  to  be  secured."  As  noted  in  the 
Amy  &  Silversmith  Case,  the  difficulties  arise  in 
applving  the  United  States  mining  statutes  to 
accidentally  irregular  locations;  that  is,  loca^ 
tions  where  it  is  developed  in  time,  and  by  ex- 
plorations, that  the  apex  and  strike  pass 
through  the  side  lines,  or  a  side  line  and  an 
end  line  (as  in  the  case  at  bar),  or  enter  and 
pass  out  of  the  same  side  line.  We  essayed  in 
that  case  a  solution  of  this  difficulty^  which 
could  be  applied  to  every  irreffulanty,  and 
which  would  secure  absolute  uniformity  in  all 
complications,  and  give  to  eveir  mining  loca- 
tion, as  the  statute  intended  and  declared,  the 
whole  vein,  in  its  whole  depth,  to  the  extent  of 
the  length  of  the  apex  whichSwas  located.  We 
thought  that  we  had  accomplished  that  result. 
With  due  deference  to  those  who  have  differed 
from  us,  we  think  so  still. 

The  principle  which  we  sought  to  maintain 
in  the  Amy  db  Silversmith  Case  found  its  first 
approval  in  an  appellate  court  in  Tyler  Min.  Co. 
V.  StceeTtey,  4  C.  C.  A.  829,  64  Fed.  Rep.  284, 
7  U.  8.  App.  468.    In  that  case  the  United 
States  circuit  court  of  appeals,  ninth  circuit, 
discussed  the  extralateral  rights  of  a  location 
where  the  apex  and  strike  passed  through  a 
side  line  and  an  end  line.    The  situation  dif- 
fered from  that  of  the  Amy  d  Silversmith  Case, 
as  in  that  case  the  apex  and  strike  passed 
through  both  side  lines.    But  we  understood 
that  the  circuit  court  of  appeals  approved  the 
principle  of  our  decision  in  the  Amy  A  SUver- 
smiih  Case,  for  the  opinion  by  Judge  Hawley, 
a  veteran  lawyer  and  judge  in  the  mining  re- 
gions, says:  "Here  the  location  of  the  TVler 
was  properly  made  in  the  form  of  a  parallelo- 
gram along  the  course  of  the  lode  or  vein.    The 
lode  extends  from  the  northwesterly  end  line 
for  a  distance  of  nearly  1,100  feet  within  tbe 
side  lines  of  the  surface  location,  and  then  so 
changes  its  course  as  to  cross  the  southerly  side 
line  Into   the  Last  Chance  location.      The 
learned  justice  who  wrote  tbe  opinion  in  Tlie 
BorsesJioe  Case  (Iron  Silver  Min,  Co.  v.  Elgin 
Min,  d  S,  Co.  supra),  when  he  said  that  tbe 
parallelism  of  the  end  lines  'is  essential  to  the 
existence  of  any  right  in  tbe  locator  or  paten- 
tee to  follow  his  vein  outside  of  the  vertical 
planes  drawn  through  the  side  lines,'  did  not 
mean  that  It  was  essential  to  such  right  that 
tbe  lode  should  extend  in  its  length  from  one 
end  line  to  the  other  of  the  location.    If  the 
lode  in  question,  instead  of  extending  into  the 
Last  Chance  location,  had  abruptiy  broken  oflF 
within  the  surface  lines  of  the  Tyler  near  the 
point  where  in  fact  it  crossed  the  line,  there 
could  certainly  be  no  question  as  to  the  right 
of  the  Tyler  to  follow  the  lode  or  vein  in  its 
downward  Course  for  its  entire  depth  outside 
i,of  the  vertical  planes  drawn  through  the  side 
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Uses.  The  fact  tliat  it  continued  its  course  and 
crossed  the  side  lines  does  not  in  any  manner 
change  this  principle.  In  either  case  the  loca- 
tor is  entitled  to  the  same  rights.  In  such 
cases  the  end  lines  are  not  necessarily  those 
which  are  marked  on  the  ground  as  such.  An 
end  line  mav  be  drawn  at  the  point  where  the 
lode  abruptl?  terminates  within  the  surface 
lines,  or  at  th^  point  where  the  apex  of  the  lode 
crosses  the  side  line  of  the  surface  location. 
This,  upon  principle,  justice,  and  authority,  it 
seems  to  us,  is  the  only  reasonable  construc- 
tion that  can  be  given  to  the  statute.  When- 
ever, and  in  whatever  manner,  this  point  has 
been  presented  by  any  similar  facts,  the  rul- 
ing of  the  courts  have  been  substantially  in 
accordance  with  the  views  we  have  expressed. 
Ooiden  FUeee,  O,  dt:8,  Min,  Go.  v.  Cable  Coniol. 
G,  d  8.  Min.  Co,  12  Nev.  818;  Doe  v.  Sanger, 
88  Cal.  208;  Kalin  v.  Old  TeUg.  Min.  Co.  2 
Utah,  174;  King  v.  Amy  A  8.  ConwH.  Min.  Co,  9 
Mont.  548.  In  the  case  last  cited  the  lode 
crossed  the  surface  lines  without  reaching 
either  end  line  as  marked  on  the  surface,  and 
the  court  held  that,  where  a  lode  or  vein  crosses 
the  side  line  of  a  location,  the  strike  is  termi- 
nated by  the  plane  of  such  side  line,  and  the 
right  to  follow  the  vein  on  its  dip  is  deter- 
mined by  a  vertical  plane,  parallel  to  the  end 
lines,  drawn  downward,  ana  which  takes  effect 
at  the  point  where  the  apex  intersects  the  side 
line.  The  court,  in  its  opinion,  after  review- 
ing the  Flagstaff  Case,  98  U.  8.  468,  25  L.  ed. 
268;  ne  Argentine  Case,  122  U.  8.  478,  80  L. 
ed.  1140,  and  the  HorsesJioe  Case,  118U.  8. 208, 
30  L.  ed.  102,— and  pointing  out  the  differ- 
ences existing  between  them  and  the  Amy  Case, 
and  stating  the  various  contentions  of  counsel, 
said:  .  .  .  The  opinion  of  Judge  Hawley  then 
quotes  Uie  Amy  db  Silversmith,  Case  (9  Mont) 
as  to  the  principle  therein  announced.  That 
case  went  back  for  trial  and  appeared  again  in 
the  circuit  court  of  appeals  as  iMSt  V/ianee 
Min,  Co,  V.  TyUr  Min.  Co.  (April  9. 1894)  9  0. 
C.  A.  618,  61  Fed.  Rep.  557,  and  in  the  opin- 
ion the  court  adhered  to  the  principle  of  the 
Amy  it  Silversmith  Case.  In  the  meantime  the 
Amy  di  Silcersmith  Case  had  been  reversed  by 
United  States  Supreme  Court,  March  4,  1894 
(152  U.  S.  225,  88  L.  ed.  420).  But  that 
decision  is  not  mentioned  in  the  Last  Chance 
Case  (9  C.  0.  A.  and  61  Fed.  Rep.),  and  does 
not  seem  to  have  been  considered  by  the  cir- 
cuit court  of  appeals.  That  court  said:  "The 
right  of  each  party  to  follow  the  lode  on 
its  strike  or  true  course  lengthwise  is  termi- 
nated at  the  point  where  the  lode  crosses  the 
side  line  of  the  Tyler  and  Last  Chance  loca- 
tions: but  each  company  would  have  the  right 
to  follow  the  lode,  the  top  or  apex  of  which  is 
within  its  surface  lines,  on  its  dip,  not  upon  its 
strike,  upon  a  vertical  plane  drawn  downward 
parallel  to  the  end  line,  at  the  point  where  the 
strike  of  the  lode  ended;  that  is,  at  the  point 
where  the  lode,  in  its  lengthwise  course,  inter- 
sects  the  side  lines  of  the  claims.  The  Tyler 
would  be  entitled  to  all  that  portion  of  the  lode 
that  lies  westerly  of  such  vertical  line  drawn 
downward  and  the  Last  Chance  would  be  en- 
titled to  all  that  portion  of  the  lode  easterly  of 
said  line." 

As  the  United  States  Amy  A  Silversmith  de- 
cision was  not  mentioned  in  9  C.  0.  A.  and  61 
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Fed.  Rep.  although  preceding  it  in  time,  we 
may  treat  the  United  Stales  decision  as  being 
subsequent.  In  that  case,  after  statine  the 
facts  and  the  contentions,  the  United  §Xax» 
Supreme  Court  said:  "Section  2823,  cited 
above,  declares  that  the  locators  of  all  mining 
locations  shall  have  the  exclusive  right  of  pos- 
session and  enjoyment  of  all  the  surface  in- 
cluded within  the  lines  of  their  location;  and 
also  the  exclusive  rirht  of  possession  and  en- 
joyment of  all  veins,  lodes,  and  ledges  throu^- 
out  their  entire  depth,  the  top  or  apex  of  which 
lies  inside  of  such  surface  lines  extended  down- 
ward vertically,  although  such  veins,  lodes,  or 
ledges  may  so  far  depart  from  a  perpendicular 
in  their  course  downward  as  to  extend  outside 
the  vertical  side  lines  of  said  surface  location. 
The  surface  side  lines,  extended  downward 
vertically,  therefore  determine  the  extent  of 
the  claim,  except  when  in  its  descent  the  vein 
passes  outside  of  them,  and  the  outside  por> 
tions  are  to  lie  between  vertical  planes  drawn 
downward  through  the  end  lines.  The  diffi- 
culty in  the  present  case  arises  from  the  course 
of  the  vein  or  lode  upon  which  the  Amy  loca- 
tion was  made.  It  is  evident  that  what  are 
called  side  lines  of  the  location,  as  shown  in 
the  diagram,  are  not  such  in  fact,  but  are  end 
lines.  Side  lines,  properly  drawn,  would 
run  on  each  side  of  the  course  of  the  vein 
or  lode  distant  not  more  than  800  feet 
from  the  middle  of  such  vein.  In  the  Amy 
claim  the  lines  marked  as  side  lines  cross  the 
course  of  the  strike  of  the  vein,  and  do  not 
run  parallel  with  it.  They  therefore  con- 
stitute end  lines.  It  is  true  the  lines  are  not 
drawn  with  the  strict  care  and  accuracy  con- 
templated by  the  statute,  and  which  could  only 
have  l)een  done  with  more  perfect  knowledge 
of  the  true  course  or  strike  of  the  vein  from 
further  developments.  But,  as  was  said  bv 
this  court  in  Iron  Silver  Min,  Co,  v.  Elgin 
Min.  dt  S  Co.  118  U.  S.  196,  207,  80  L.  ed. 
98,  102.  «If  the  first  locator  will  not  or  can- 
not make  the  explorations  necessary  to  ascer- 
tain the  true  course  of  the  vein,  and  draws  his 
end  lines  ignorantly,  he  must  bear  the  conse- 
quences.' The  court  cannot  be<x>me  a  locator 
for  the  mining  claimant  and  do  for  him  what 
he  alone  should  do  for  himself.  The  most 
that  the  court  can  do,  where  the  lines  are 
drawn  inaccurately  and  irregularly,  is  to  give 
to  the  miner  such  rights,  as  his  imperfect  lo- 
cation warrants,  under  the  statute.  It  cannot 
relocate  his  claim,  and  make  new  side  lines 
or  end  lines.  Where  it  finds,  as  in  this  case, 
that  what  are  called  side  lines  are  in  fact  end 
lines,  the  court,  in  determining  his  lateral 
rights,  will  treat  such  side  lines  as  end  lines 
and  such  end  lines  as  side  lines;  but  the  court 
cannot  make  a  new  location  for  him.  and 
thereby  enlarge  his  rights.  He  must  stand 
upon  his  own  location,  and  can  take  only  what 
it  will  give  him  under  the  law.  Acting  upon 
this  principle  there  is  no  lateral  right  to  the 
holder  of  the  Amy  claim  by  which  he  can 
follow  its  vein  into  the  iNon-Consolidated 
claim.  Mistakes  in  drawing  the  lines  of  a 
location  can  only  be  avoided,  as  said  in  the 
case  cited,  by  postponing  the  markinir  of  the 
boundaries  until  sufl3c7ent  explorations  are 
made  to  ascertain,  as  near  as  possible,  the 
course  and  direction  of   the  vein.       Even 
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then,'  the  court  added,  'with  all  the  care  poB- 
gible,  the  eod  lines  marked  on  the  sarface  will 
often  vary  greatly  from  a  right  angle  to  the 
true  course  of  the  yein,  but.  whatever  incoii- 
Tenience  or  hardship  may  thus  happen,  it  is 
better  that  the  boundary  planes  should  be 
definitely  determined  by  the  lines  of  the  surface 
location  than  that  they  should  be  subjected 
to  perpetual  readjustment  according  to  sub- 
terranean developments  subsequently  made  by 
mine  workers.  Such  readjustments  at  every 
discovery  of  a  change  in  the  course  of  the  vein 
"would  create  great  uncertainty  in  titles  to  min- 
ing claims.'  Applying  this  doctrine  to  the 
case  before  us,  it  follows  that  the  vein  in 
controversy,  the  apex  of  which  was  within 
the  surface  lines  of  the  Amy  claim,  did  not 
carry  the  owner's  right  beyond  the  vertical 
plane  drawn  down  through  the  north  side  line 
of  that  claim.  The  Amy  claim  had  no  lateral 
right  by  virtue  of  the  extension  of  the  vein 
through  what  was  called  the  north  side  of  its 
claim,  as  that  side  line  so  called  was,  in  fact, 
one  of  its  end  lines." 

We  understand  that  the  United  States  Su- 
preme Court  not  only  reversed  our  judgment, 
but  discarded  as  untenable  the  principle  upon 
which  we  pronounced  it.  This  decision  was 
received  with  regret,  not  only  by  the  bench 
and  bar  in  the  mining  regions,  but  by  both 
practical  and  scientinc  miners.  The  regret 
was  greater  in  that  the  decision  emanated 
from,  as  we  said  in  the  Amyd  8ilver»m%th  Case^ 
*'Mr.  Justice  Field  the  judicial  father  of  the 
mining  law  of  tbe  United  States,"  a  jurist  who 
has  illuminated  this  topic  of  the  law  by  not 
only  his  profound  ieaminflr,  but  by  his  practical 
experience  in  mining;  affairs.  As  an  indication 
of  the  reluctance  with  wbich  courts  inferior  to 
thai  of  the  United  States  Supreme  Court  have 
accepted  the  reversal  of  the  principle  of  tbe 
Amy  (b  Silversmith  ('use,  we  notice  tbe  case  of 
Del  Monte  Min,  db  M.  Co.  v.  Ifev>  York  A  L,  C, 
Min,  Co.  86  Fed.  Rep.  212.  In  that  case  the 
court  had  before  it  the  conditions  of  an  apex 
and  strike  passing  through  an  end  line  and  bide 
line.  Judge  Hallelt.  District  Judge,  to  whom 
courts  and  counsel  in  the  mining  regions  are 
|Creatly  indebted  for  his  learning,  which  has 
been  applied  to  this  class  of  litigation,  said: 
"If  the  strike  of  the  lode  in  the  New  York  lo- 
cation kept  its  course  from  end  to  end  of  tbe 
location,  the  right  to  follow  the  lode  outside 
tbe  location  would  not  be  denied.  As,  how- 
ever, it  departs  on  its  strike  from  the  location 
on  the  east  side,  and  not  from  the  north  end, 
it  is  said  that  the  claim  has  no  end  lines,  or,  at 
all  events,  none  that  can  be  recognized  as 
limitinff  the  right  to  any  part  of  the  vein  out- 
side of  the  exterior  hnea  of  the  claim. 
This  is  asserted  as  a  proposition  of  law 
deducible  from  several  decisions  of  the  su- 
preme court  that  tbe  lines  of  a  location  crossed 
by  the  apex  of  a  vein  on  its  strike  shall,  as  to 
such  vein,  be  regarded  as  end  lines,  whatever 
their  position  may  be;  and.  if  this  proposition 
be  accepted,  the  south  end  line  and  east  side 
line,  intersected  by  the  outcrop  of  this  lode, 
are  not  parallel  to  each  other,  as  demanded 
by  section  2820  of  the  Revised  Statutes.  This, 
however,  has  not  been  the  interpretation  of 
law  in  tbe  supreme  court,  or  in  any  cfturt,  so 
far  as  we  are  advised.    It  is  true  that  in  the 
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Flagstaff  Case,  98  U.  S.  468,  25  L.  ed.  258,  and 
recently  in  the  Amy  dt  Silversmith  Case,  15d 
U.  8.  228,  88  L.  ed.  420,  the  supreme  court 
declared  that  the  side  lines  of  a  location  shall 
be  end  lines  whenever  the  lode,  on  its  strike, 
crosses  such  lines;  but  these  decisions  do  not 
affirm  that  all  lines  of  a  location  crossed  by  a 
lode  on  its  strike  shall  be  end  lines.  The  most 
that  can  be  deduced  from  them  is  that  opposite 
lines,  parallel  to  each  other,  when  crossed  by 
the  lode,  shall  be  end  lines.  Tbe  case  pre- 
sented is  not  within  the  principle  of  tbese  de- 
cisiona  We  have  a  lode  extending  on  ita 
strike  on  tbe  general  course  of  tbe  location,  and 
within  its  side  lines  a  distance  of  1,070  feet. 
It  is  conceded  that  the  south  end  line  of  the 
location  is  well  placed,  and  all  parts  of  the  lode 
covered  by  the  location  are  within  tbe  end 
lines  as  fixed  by  the  locator.  The  difficulty 
arises  from  the  circumstance  that  the  location 
extends  in  a  northerly  direction  about  280 
feet  beyond  the  point  where  the  lode  diverges 
from  tne  side  hue.  No  reason  is  perceived 
for  saying  that  this  mistake  in  the  length  of 
the  location  should  defeat  the  riirbt  to  fol- 
low the  vein  on  its  dip  outside  tbe  location. 
It  is  said  that  we  cannot  make  a  new  end 
line  at  the  point  of  divergence  or  elsewhere^ 
because  the  court  cannot  make  a  new  location, 
or  in  any  way  change  that  made  by  tbe 
parties.  Iron  Silver  Sin.  Co,  v.  E'gin  Min. 
A  S.  Co.  118  U.  S.  196,  80  L.  ed.  98.  This, 
however,  is  not  necessary.  We  can  keep 
within  the  end  lines  fixed  by  the  locator  in 
respect  to  anj  exiralaternl  right  that  may  be 
recognized  without  drawing  any  line;  and,  if 
there  be  magic  in  the  word  'line/  it  will  be 
better  not  to  use  it.  In  this  instance,  as  in 
most  controversies  between  adjacent  owners, 
it  is  necessary  to  ascertain  what  part  of  tbe 
lode  is  within  the  New  York  location,  and 
this,  according  to  tbe  map,  appears  to  be 
1,070  feet.  At  all  points  on  the  dip  of  the 
lode  into  the  mountain  westwardly  we  can  as- 
certain the  length  of  tbe  lode  within  the  end 
lines  by  measuring  the  same  distance  from  the 
south  end  line  produced.  In  this  proceeding 
there  is  no  departure  from  the  end  lines  of  the 
New  York  location  as  fixed  by  the  locator, 
and  there  is  no  new  line  of  location  drawn 
for  any  purpose  whatever.  We  keep  entirely 
within  the  end  line  of  the  location  as  re- 
quired by  the  statute,  and  the  circumstance 
that  we  are  somewbat  short  of  the  north  end 
line  does  not  in  any  way  affect  the  principle 
to  be  followed  in  construing  the  statute. 
The  same  rule  would  be  adopted  if  the  lode 
were  physically  shorter  than  tbe  location.  Let 
it  be  assumed  that  upon  a  lode  of  tbe  length  of 
1,000  feet  (which  is  not  an  extraordinary  oc- 
currence) a  location  shall  be  made  of  tbe  length 
of  1,500  feet,  extending  250  feet  in  each  direc- 
tion beyond  the  ends  of  the  lode.  Would  any 
one  deny  the  right  of  the  locator  to  follow  the 
lode  within  his  end  lines,  upon  the  ground  that 
the  lode  did  not  come  to  either  of  such  lines  T 
I  think  not.  The  case  is  not  different  when 
the  lode  intersects  one  end  line  and  not  tbe 
other,  but  keeps  within  the  location  for  a  con- 
siderable distance.  In  that  case,  as  in  tbe 
accepted  case  of  a  lode  traversing  tbe  location 
from  end  to  end.  the  locator  ought  to  be 
allowed  to  follow  nis  lode  into  adjoining  terri- 
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tory,  10  far  as  be  may  within  his  end  lines,  and 
so  far  as  be  bolds  the  outcrop  in  his  location. 
Upon  this  construction  of  the  statute  respon- 
dent is  entitled  to  so  much  of  the  lode  upon 
<ts  dip  as  lies  between  the  south  compromise 
line  and  the  point  of  divergence  of  the  apex 
of  the  vein  from  the  New  York  location,"  It 
Is  also  true  that!  in  Judge  Hallett's  case  the 
facts  differed  from  the  Amy  &  Silversmith,  in 
that  the  apex  crossed  a  side  line  and  an  end 
line,  instead  of  two  side  lines,  as  in  the  Amy  A 
Silvenmith  Case,  But  Jud^e  Uallett  applied 
the  principle  of  the  Amy  &  Silversmith,  and 
he  so  applied  it  after,  as  we  understand,  the 
United  States  Supreme  Court  had  repudi- 
ated it. 

One  month  after  Judge  Hallett's  decision— 
that  is,  on  April  15,  1895— appeared  the  deci- 
sion in  the  United  States  Supreme  Court  in 
Lati  CTtance  Min,  Co.  v.  2'yler  Min.  Co.,  the 
case  which  we  have  formerly  encountered  in 
64  Fed.  Rep.,  4  C.  C.  A.,  7  U.  S.  App.,  and  61 
Fed.  Rep.,  9  C.  C.  A.  See  157  U.  S.  688,  89 
L.  ed.  859.  The  case  was  decided  in  the 
United  States  Supreme  Court  without  it  be- 
ing necessary  to  treat  the  question  of  the 
apex  and  strike  passing  through  an  end  line 
and  a  side  line.  But  as  to  this  matter  the  court 
said:  *'Our  conclusions  in  this  respect  obviate 
the  necessity  of  considering  another  very  in- 
teresting and  somewhat  difficult  question  pre- 
sented by  counsel.  It  will  be  seen  from  the 
diagram  that  according  to  the  original  location 
of  the  Tyler  claim  the  vein  enters  through  an 
end  and  passes  out  through  a  side  line,  while 
by  the  amended  location  it  passes  in  and  out 
through  end  lines.  Of  course,  if  the  latter  is 
a  valid  location  the  owner  of  the  claim  would 
unquestionably  have  the  right  to  follow  Uie 
vein  on  its  dip  beyond  the  vertical  plane  of  the 
side  line.  But  if  it  were  not,  and  the  original 
location  was  the  onlv  valid  one,  has  the  owner 
the  right  to  follow  tlie  vein  outside  any  bound- 
aries of  the  claim  extended  downward?  It  has 
been  held  by  this  court  in  the  cases  heretofore 
-cited  that  where  the  course  of  a  vein  is  across 
instead  of  lengthwise  of  the  location,  the  side 
lines  become  the  end  lines  and  the  end  the  side 
lines;  but  there  has  been  no  decision  as  to  what 
extraterritorial  rights  exist  if  a  vein  enters  at 
an  end  and  passes  out  at  a  side  line.  Is  that  a 
case  for  which  no  provision  has  been  made  by 
statute?  Are  the  parties  left  to  the  old  rule  of 
the  common  law  that  the  owner  of  real  estate 
owns  all  above  and  below  the  surface,  and  no 
more  ?  Or  may  the  court  rely  upon  some  equita- 
ble doctrine  and  give  to  the  owner  of  the  vein 
the  ri^ht  to  pursue  it  on  its  dip  in  whatever 
direction  that  may  go,  within  the  limits  of 
some  equitably  creat^  end  lines?  If  the  com- 
mon law  rule  as  to  real  estate  obtains  in  such  a 
case,  then,  of  course,  on  the  original  location 
the  owners  of  the  Tvler  claim  would  have  no 
right  to  follow  the  dip  of  their  vein  outside  the 
vertical  plane  of  any  of  its  boundary  lines;  and 
even  if  the  amended  application  was  perfectly 
valid  the  question  would  arise  whether  the 
rigbts  acquired  under  it  related  back  to  the 
date  of  the  original  location,  or  arose  simply  at 
the  time  of  the  amendment,  in  which  case 
there  would  be  no  doubt  of  the  fact  that  the 
.  owners  of  the  Last  Chance  had  \>y  years  a  prior 
location.     However^    in   the  view  we  have 
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taken  of  the  other  question,  it  Is  nnnecesnry 
to  consider  this."  Mr.  Justice  Brewer  wrott 
the  opinion.  There  was  no  dissent  We  as- 
sume that  Mr.  Justice  Field  ooncurred.  The 
fact  that  the  United  States  Supreme  Court  said 
in  this  case  (with  the  justice  eoncurring  wbo 
wrote  the  Amy  &  Silversmith  decision)  that  it 
had  never  given  any  decision  as  to  what  extra- 
territorial nghts  exist  if  a  vein  enters  at  an  end 
line  and  passes  out  at  a  side  line,  we  think  is  a 
sufficient  warrant  to  us  to  reopen  the  discus- 
sion as  to  what  principle  of  decision  should 
apply  in  these  regular  locations. 

We  can  see  but  two  solutions  of  the  diffi- 
culty presented  in  this  case:  One  is  to  sa? 
that  when  the  apex  and  strike  cross  a  located 
side  line,  such  side  line  becomes  an  end  lioe, 
in  accordance  with  what  we  understand  to  be 
the  decision  in  the  Flagstaff  Case  and  in  the 
Amy  db  diltersmith  Case  in  the  United  Staia 
Supreme  Court.  The  other  is  to  apply  the 
Amy  &  Silversmith  doctrine  as  announced  in 
9  Mont.  We  will  examine  what  seems  to  nt 
to  be  the  legitimate  results  of  the  first  proposi- 
tion. Turning  again  to  the  diaeram*  Fir.  1, 
the  located  east  end  line  of  the  iHiagara  claim 
must  still  remain  an  end  line,  it  was  lo- 
cated as  such,  if  that  means  anything;  and 
the  apex  and  strike  pass  through  it,  which 
fact,  under  any  view,  means  everything.  So 
this  line  is,  and  must  remain,  an  end  lioe. 
Then  we  have  the  south  side  line  of  the 
Niagara,  also  an  end  line,  because  the  apex 
and  strike  pass  through  it.  •  So  we  hare 
two  end  lines  not  parallel  to  each  other  bat  at 
an  angle  to  each  other  not  far  from  a  rizht 
angle.  But  the  end  lines  must  be  parallel. 
The  result  is  that  the  Niagara  cannot  follow 
its  dip  at  all.  But  the  statute  says  it  may  fot 
low  the  dip.  These  difficulties  do  not  come  to 
us  at  all  as  a  surprise.  We  clear!  v  foresair 
them,  and  pointed  them  out  in  the  Amy  d  Sil- 
wrsmith  Case,  9  Mont.  671.  Thus  we  find  that 
the  Niagara  claim,  under  these  views,  must  bs 
relegated  to  the  common  law.  It  owns  down- 
ward inside  of  the  perpendicular  planes  of  its 
surface  lines.  But  this  result  is  not  the  ioteot 
of  the  law.  U.  S.  Rev.  StaL  §  2S22.  The  la- 
tent is  that  the  locator  shall  have  the  right  to 
the  vein  throughout  its  entire  depth  if  the  apex 
lies  within  its  surface  liens,  although  the  veu, 
on  its  dip  downward,  departs  from  the  pe^ 
pendlcular  so  as  to  extend  outside  of  the  side 
lines.  By  calling  this  side  line  an  end  lioe 
the  whole  intent  of  the  statute  is  destroyed, 
and  we  go  back  to  the  system  of  the  Spaoisli 
law  (9  Mont.  667),  which  was  deserted  in  the 
adoption  by  Congress  of  the  American  mioiDg 
laws.  For  example,  again,  in  this  case,  reverse 
the  direction  of  the  dip,  and  assume  that  it 
goes  north,  then  the  Niagara  people  would 
take  all  of  the  vein  between  the  downward 
planes  of  the  end  line  and  side  line, — ^tbe  lines 
E  F  and  E  H  on  the  diagram.  They  would 
get  a  fan  shaped  section  of  the  vein,  npid|^ 
increasing  in  size  with  every  foot  dowoward. 
That  is  to  say,  such  would  he  the  result,  uolefl 
we  adhere  to  the  common-law  rule,  and  hare 
no  extralateral  rights  at  all.  The  plain  fact  is 
that  to  call  the  side  line  an  end  line  in  this  case 
leads  us  into  consequences  that  totally  upe^ 
the  whoje  int^n^  of  the  law.  We  cannot  sub- 
scribe to  any  such  doctrine.'^  These  cooteoi' 
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platioDS  are  not  at  all  new  to  us.  We  pointed 
out  the  difficulties  and  absurdities  in  the  Amy  dt 
SHvenmith  C<ue^  and  we  then  hoped  that  they 
would  Dot  again  threaten  the  disturbance  of 
the  rights  intended  to  be  given  by  the  mining 
•tatutes.  We  feel  now,  as  we  did  in  the  Amp 
<jfe  Silversmith  Case,  that  we  are  not  able  to 
take  the  responsibility  of  any  such  destructive 
construction.  And  why,  indeed,  should  a  lo- 
cated side  line  be  converted  into  an  end  line 
bj  a  court?  The  locator  never  so  intended  it. 
Me  made  the  side  line  the  long  line,  1,500  feet 
in  length,  intending  it  to  he  generally  parallel 
to  the  vein.  The  law  never  intended  that  such 
Si  side  line  should  be  an  end  line.  If  the  side 
line  is  to  become  an  end  line  and  the  end  line 
Si  side  line,  then  the  court  working  this  read- 
justment of  the  lines  puts  the  side  lines  at  a 
distance  from  the  center  of  the  lode  much 
greater  than  800  feet  What  would  be  done 
"with  those  lines  and  this  extra  surface  taken  in 
by  them?  Shall  they  he  left  so  that  they  will 
include  1,000,  or  1,500  feet  in  width  when  the 
law  intended  the  locator  sbould  have  000  feet 
only,  or  will  these  judicially  created  side  lines 
be  drawn  in,  and  thereby  new  side  lines  made 
by  the  court?  But  *'the  court  cannot  become 
Si  locator  for  a  mining  claimant."  Amy  dt 
Siltersmith  Case,  152  U.  8.  228,  88  L.  ed.  421. 
The  further  we  follow  this  doctrine  into  its 
details,  the  more  untenable  it  appears.  We 
shall  abandon  its  pursuit,  and  leave  its  recon- 
ciliation to  reason,  law,  and  the  intent  of  the 
statute,  and  practical  application  to  others, 
who  may  be  more  skillful  in  making  a  reason- 
able construction. 

As  we  leave  this  confusion,  and  turn  to  the 
other  solution,-— that  of  the  Amy  d  Silversmith 
Case  in  9  Monk^-difflculties  disappear,  and 
there  is  light  upon  the  whole  path.  We  can, 
then,  do,  as  the  United  States  Supreme  Court 
said  in  its  decision  in  the  Amy  dh  Silversmith 
Case,  on  psge  228,  162  U.  S.  and  p.  421,  88  L. 
ed. :  "The  most  that  the  court  can  do,  where 
the  lines  are  drawn  inaccurately  and  irreffu- 
llirly,  is  to  give  to  the  miner  such  rights  as  his 
ipi perfect  location  warrants,  under  the  stat- 
ute:" that  is  to  say,  we  can  give  to  the  miner, 
or  rather  the  law,  as  we  construe  it,  gives  to 
the  miner,  as  much  length  of  strike,  no  matter 
bow  deep  he  goes  upon  the  dip,  as  he  has 
length  of  apex;  and  he  loses  in  strike  and  dip 
only  what  he  has  failed  to  get  in  apex.  That 
Is  what  the  district  court,  in  this  case,  follow- 
ing the  Amy  db  Silversmith  Case,  9  Mont  548, 
accomplished.  It  gave  to  the  Niagara  the  ore 
on  the  dip  east  of  the  point  where  the  apex 
and  strike  crossed  the  south  side  line  of  the 
liiagara.  This  is  what  the  circuit  court  of 
appeals  did  in  7)fler  Min.  Co.  v.  ISweeney,  4  C. 
C.  A.  829, 54  Fed.  Rep.  284,  7  U.  S.  App.  468, 
and  Last  Chance  Min.  Co,  v.  Tyler  Min.  Co  9 
C.  C.  A.  618,  61  Fed.  Rep.  557.  This  is  what 
the  circuit  court  of  the  distr'ct  of  Colorado  did 
in  Del  Monte  Min.  db  M.  Co.  v.  New  York  db 
X.  C.  Min.  Co.  66  Fed.  Rep.  212.  This  is 
what  we  understand  the  United  States  Su- 
preme Court  suggested  in  Lfist  Chance  Min. 
Co.  V.  Tyltr  Min.  Co.  157  U.  S.  688.  89  L.  ed. 
b59,  that  it  might  do.  The  language  of  Judge 
Hawley  and  Judge  Hallett  in  those  decisions 
'  Is  very  apt  when'  they  surest  that,  if  the  apex 
and  strike  broke  off  abruptly  at  the  side  line 
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would  any  one  contend  that  the  dip  could  not 
be  followed  within  the  end  lines?  And  why 
sbould  it  not  also  as  well  be  followed  if  the 
strike,  instead  of  physically  ceasing  to  exist  at 
sU,  simply  ceased  to  further  exist  within  the 
Niagara  lines?  We  can  think  of  no  good  rea- 
son which  would  allow  the  owner  to  follow 
the  vein  on  the  dip  in  the  supposititious  cases 
and  deny  him  that  right  in  the  actual  case.  In 
the  Amy  db  SUrersmith  Case  we  spoke  of  the 
end-line  plane  taking  effect  at  the  point  where 
the  strike  in  fact  ended.  By  this  use  of  the 
words  "end  line"  perhaps  we  gave  opportunity 
for  the  contention  that  we  were  moving  an 
end  line,  and  locating  it  in  aplace  other  than 
that  fixed  by  the  locator.  We  endeavored  to 
make  it  clear  that  we  were  not  moving  an  end 
line,  hut  we  were  simply  giving  it  effect  at  the 
onlv  point  where  it  cotild  operate.  But  as 
Judge  Hallett  savs,  if  there  is  any  "magic"  in 
the  word  "line,  we  will  not  use  that  word. 
Perhaps  we  can  more  effectively  describe  the 
principle  for  which  we  contend  as  follows: 
Put  one  side  of  a  square  on  the  located  east 
end  line  of  the  Niagara  (the  line  B  D,  Fig.  1), 
and  let  the  other  end  of  the  square  be  long 
enough  to  reach  the  point  where  the  strike  and 
apex  leave  the  Niagara  ground  (point  A,  dia- 
gram); then  run  this  souare  up  and  down  the 
east  end  line  (line  D  B,  dia^am),  and  that  line 
extended  south,  and  run  the  square  all  over  the 
perpendicular  plane  of  this  line:  then  the  suc^ 
cessive  points  which  the  long  end  of  the  square 
reaches  will  he  the  points  beyond  which,  to 
the  west,  the  Niagara  people  may  not  follow 
the  vein  on  the  dip,  and  beyond  which,  to  the 
east,  the  Black  Rock  people  may  not  come. 
Thus  the  Niagara  is  keeping  upon  the  dip  of 
the  vein  within  its  end  lines,  and  it  is  not  fol- 
lowing the  strike  of  the  vein  outside  of  any 
line.  The  principle  might  also  be  further  Il- 
lustrated bv  imagining  a  pair  of  draftsman's 
parallel  rulers.  One  ruler  is  placed  on  the 
east  end  line  of  the  Niaeara  (the  line  B  D);  its 
parallel  is  pushed  out  to  the  point  where  the 
apex  crosses  the  side  line  (the  point  A),  and  set. 
The  plane  dropped  perpendicularly  from  the 
wcsteriy  ruler  would  form  the  boundary  be- 
tween the  Niagara  and  the  Black  Rock  on  the 
dip  of  the  vein. 

Of  course  we  understand  the  difference  be- 
tween the  doctrine  of  the  United  States  Sn- 
)^reme  Court,  which  commences  with  the  Flay- 
sta;ff  Case  and  received  its  last  treatment  in  the 
Amy  db  Silversmith  Case,  and  our  theory  which 
we  held  in  the  Amy  db  Silversmith  Com.  The 
supreme  court  doctrine  seems  to  be  that  the 
side  lines  which  are  marked  as  such  on  the 
ground,  namelv,  the  1,500-feet  lines  as  the  side 
lines,  and  the  600- feet  lines  as  the  end  lines,  are 
not  in  fact  the  side  lines  and  end  lines;  but 
what  are  the  side  lines  and  the  end  lines  is  to 
be  determined  by  the  subsequent  demonstra- 
tion of  where  the  apex  and  strike  cross  the 
locator's  lines.  The  trouble  with  the  theory  is 
that  it  leaves  the  determination  of  the  bound- 
aries to  subsequent  development,  which  may 
require  years,  and  it  calls  that  any  end  line 
which  was  never  located  as  such,  and  it  makes 
the  side  lines  6(X)  feet  long  only  when  the  stat- 
ute says  they  may  be  1,500  feet,  and  makes  the 
endiines*l,500fe6t-long  when  the  statute  saya 
they  shall  not  be  over  600,  and  it  gives  a  surface 
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of  more  than  800  feet  on  each  side  of  the  cen- 
ter  of  the  lode.  We  caooot  be  persuaded  to 
think  that  this  is  the  intent  of  the  statute.  As 
we  noted  in  the  Amy  d  Silversmith  Case,  the 
ditflculties  of  this  construction  did  not  fully 
appear  in  the  Floffitaff  tkud  Argentine  dues, 
where,  as  we  understand,  the  strike  and  apex 
of  the  vein  were  practically  at  right  aogles  to 
the  length  of  the  location.  0  Mont.  574.  But 
the  theory  meets  frreat  difficulty  when  applied 
to  veins  which  have  a  general  course  length- 
wise of  the  location,  and  which  happen  to  slip 
out  of  the  location  by  a  side  line  before  the 
end  line  is  reached. 

Again,  we  fully  understand  that  the  situa- 
tion in  the  case  at  bar  and  the  Tyler  Case  and 
the  Del  Monte  Ccse  differs  slightly  from  that 
of  the  Amy  dt  Stltersmith  Case,  In  the  Amy 
db  Silversmith  the  vein  passed  through  two 
side  lines.  In  the  case  at  bar  and  the  other 
cases  it  passes  through  a  side  line  and  an  end 
line.  But  we  contend  that  the  same  reasoning 
applies  to  both  situations;  that  is,  that  the 
miner  shall  have  as  much  vein  in  length  on  the 
strike,  at  all  depths  to  which  he  may  go  on  the 
dip,  as  he  has  length  of  apex  within  his  sur- 
face lines.  We  cannot  too  strongly  emphasize 
our  opinion,  even  at  the  expense  of  tiresome 
reiteration,  that  this  is  the  intent  of  section 
2822,  2  U.  S.  Rev.  S\at  and  the  true  interpreta- 
tion of  the  decisions  thereunder.  We  l)elieve 
that  this  doctrine  should  be  applied  to  both 
situations.  On  the  other  hand,  if  the  other  doc- 
trine is  to  be  applied  to  one  situation,  why  not  to 
both?  For  it  does  not  seem  to  us  consistent  to 
say  that  the  dip  of  the  Amy  &  Silversmith 
must  be  cut  off  at  their  north  side  line,  and 
that  the  Niagara  may  go  beyond  their  south  side 
line,  simply  because  the  Niagara  vein,  on  its 
eastward  course  on  the  strike,  goes  out  through 
an  end  line  instead  of  a  side  line.  But  when 
we  undertake  to  apply  the  United  States  Flag- 
staff and  Amy  &  Silversmith  doctrine  to  the 
case  at  bar,  we  find  that  the  Niagara  cannot 
follow  its  dip  out  of  any  of  its  lines,  and  it  is 
cut  down  to  the  common-law  rule  of '  *adc(BL'um 
et  ad  orcum."  What  we  contend  for  is  a  uni- 
form construction  of  the  law;  a  construction 
which  will  give  the  vein  on  the  dip  to  every 
locator  who  has  the  apex  in  his  location,  and 
not  give  it  to  one  who  has  the  apex,  and 
withhold  it  from  another  who  as  fully  has 
the  apex;  that  shall  give  it  to  the  Amy  &  Sil- 
versmith and  the  Niagara  as  well.  Let  us  do 
this,  and  make  estates  in  mines  uniform  under 
the  law.  This  seems  to  us  more  reasonable 
than  to  apply  a  construction  which  will  give 
to  one  locator  the  estate  which  the  law  con- 
templates and  deny  it  to  another. 

The  United  States  Supreme  Court  in  Laet 
Chance  Min.  Co,  v.  l)fler  Min.  Co.  167  U.  S.  688, 
89  L.  ed.  850,  observing  the  possibility  or  proba- 
bility of  being  at  some  time  obliged  to  apply 
iu  Flagstaff  and  Amy  &  Silversmith  rule 
to  the  situation  of  a  vein  passing  through  a 
side  line  and  an  end  line,  seemed  to  shrink 
from  the  consequences  of  the  doctrine  (conse- 
quences which  we  pointed  out  in  our  opinion 
in  the  Amy  d  Silversmith  Case,  9  Hont.  at  page 
571),  and  stated  that  they  had  never  decided 
what  extraterritorial  rights  existed  in  such  a 
situation.  They  also  said:  "May  the  court 
rely  upon  some  equitable  doctrine  and  give  to 
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the  owner  of  the  vein  the  riebt  to  pianne  ft  o« 
its  dip,  In  whatever  direction  that  may  go, 
within  the  limits  of  some  equitably  created^ 
lines?"  We  propose  now  just  such  an  equita- 
ble doctrine,  the  same  one  that  we  propotedin 
the  Amy  A  Silversmith  Can,  and  one  wboUy 
within  the  intent  of  section  2323,  U.  8.  Rev. 
Stat.  We  heve  hereinbefore,  and  especially  in 
\\ie  Amy  db  Silversmith  Case,  given  the  reasons 
for  our  belief  that  such  a  doctrine  can,  by  a  slight 
effort,  be  reconciled  with  the  former  decisions 
of  the  United  States  Supreme  Court  and  that, 
as  Judge  Hawley  said  in  the  7\fler  Cam,  4  C.  C. 
A.  829.  54  Fed.  Rep.  292,  7  U.  S.  App.  493,  "this, 
upon  principle.  Justice,  and  authority.  It  seemt 
to  us,  is  the  only  reasonable  construction  that 
can  be  given  to  the  statute."  We  now  feel  at 
liberty  to  follow  our  convictions  and  our  belief 
that  our  view  of  the  law  is  correct,  bv  reasoD 
of  the  indication  fdven  by  the  United  States 
Supreme  Court  (157  U.  8.  685,  89  L.  ed.  860) 
that  they  are  willing  to  reconsider  (or,  as  the 
court  puts  it,  consider)  this  important  principle 
in  the  construction  of  section  2822,  U.  8.  Rev. 
Stat.  We  shall  accordingly  adhere  to  the  prin- 
ciple of  our  Amy  &  Silversmith  decisioo,  and 
hold  in  this  case  that  the  judgment  of  the  dis- 
trict court  was  within  the  law  when  it  gave  to 
the  Niagara  people  the  ore  found  on  the  dip  of 
the  Niagara  vein  south  of  their  south  aide  line, 
and  east  of  the  point  where  the  apex  and  strike 
of  the  Niagara  vein  crossed  the  bounding  side 
line  between  the  Nisgara  and  the  Black  Rock. 

The  appellants  also  rely  upon  some  alleged 
errors  in  the  instructions.  It  is  contended  by 
respondents  that  the  errors  in  the  instructions 
are  not  properly  excepted  to.  Respondents  cite 
cases  from  this  court  upon  that  subject.  But 
we  think  the  proper  contention  should  have 
been  as  to  whether  the  errors  were  specified  on 
the  motion  for  new  trial.  We  are  not  satisfied 
that  the  specification  was  insufficient.  We 
shall  not,  however,  pass  upon  that  question,  as 
it  has  not  been  clearly  or  fully  argued,  and  the 
question  of  practice  is  a  delicate  and  trouble- 
some one;  but  will  proceed  to  an  examinatioo 
of  the  instructions.  Our  doing  so  cannot  be  a 
matter  of  complaint  to  the  respondents,  for  our 
exHmination  of  the  instructions  has  satisfied  us 
that  there  is  no  error  therein.  We  will  briefly 
review  them.  Appellants  complain  that  the 
court  instructed  the  jury  in  reference  to  fol- 
lowing a  vein  on  its  dip  beneath  the  surface^ 
but  did  not  in  this  instruction  inform  the  jury 
as  to  the  matter  of  the  parallel  end  lines.  K 
the  appellants  mean  that  the  court  did  not  in- 
struct as  to  the  parallelism  of  the  end  lines  as 
located,  it  is  sufficient  to  reply  that  no  conten- 
tion was  made  upon  this  point.  The  parallel* 
ism  of  the  located  end  lines  is  conceded,  and 
the  court,  having  adopted  the  Amy  &  Silver- 
smith doctrine  of  this  court,  proceeded,  of 
course,  upon  the  theory  that  the  original  end 
lines  continued  to  be  the  end  lines. 

The  Black  Rock  people  contended  upon  the 
trial  that  the  "ore  bodies"  in  question  were 
upon  a  vein  the  apex  of  which  was  wholly 
within  the  Black  Rock  ground.  This  was 
called  the  "Stoner  vein."  The  ajMx  of  the 
Stoner  vein,  it  appears,  was  on  the  Bla<dL  Rock 
ground.  One  of  the  great  contentions  of  fact 
in  the  case  was  that  the  Stoner  vein  from  its 
apex  down  to  the  ore  bodies,  was  a  continuous 
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'▼ein.  Upon  tbis  contention,  as  noted  in  the 
Btaternent  of  the  case,  the  Black  Rock  failed. 
It  seems  to  liave  been  established  bj  the  deci- 
sion tbat  tbe  Stoner  vein  was  not  continuous  to 
the  **ore  bodies."  In  instructing  tbe  jury  upon 
this  contention,  tbe  court  ftave  tbem  the  follow- 
ing: "If  you  find  from  the  evidence  that  what 
lias  been  called  in  tbe  evidence  tbe  'Stoner 
vein'  is  a  separate  and  distinct  vein  from  what 
is  called  tbe  'Niagara  Vein,'  and  tbat  tbe  apex 
of  said  Stoner  vein  is  inside  the  boundaries  of 
tbe  Black  Rock  claim,  and  also  find  tbat 
said  Stoner  vein  connects  with  said  Niagara 
vein  at  some  point  below  tbe  surface  of  tbe 
ground,  and  that  such  connection  is  made  by 
following  a  continuous  streak  or  body  of  quartz 
or  ore.  or  by  passing  through  vein  matter  as 
defined  in  these  instructions,  or  by  foUptoing 
such  material  or  indications  a$  a  practical 
miner  toould  follow  with  the  expectations  of  find- 
ing ore,  then,  in  such  case,  defendants  are  en- 
tit  led  to  and  are  the  owners  of  all  quartz,  ore, 
mineralbeariog  rock  contained  in  such  vein 
below  tbe  said  point  of  intersection,  and  plain- 
tiff cannot  recover  therefor;  it  being  conceded 
that  the  Black  Rock  lode  vein  owned  by  de- 
fendants is  older  and  was  located  and  patented 
I)rior  to  the  time  when  tbe  Niagara  claim  was 
ocated  or  patented."  This  instruction  as  we 
bave  juft  quoted  it  was  that  submitted.  The 
court,  in  giving  it,  struck  out  the  portion 
Tvbich  is  in  italics.  Appellants  complain  of 
error  in  striking  out  that  portion.  We  think 
in  this  the  court  was  correct.  The  question  was 
a  geological  one, — that  is,  whether  the  Stoner 
-vein,  in  its  downward  course,  connected  with 
tbe  Niagara, -"-and  the  court  instructed  how 
such  connection  would  be  made;  that  is,  by 
following  a  continuous  streak  or  body  of  quartz 
or  ore,  or  by  passing  through  vein  matter,  as 
defined  in  the  instructions.  This  was  a  ques 
tion  of  geology  and  of  facts  in  nature.  It 
-would  have  left  it  to  the  jury  entirely  too  in- 
definitely to  have  told  them  that  they  could 
tind  a  continuous  body  of  ore  by  following 
such  indications  as  a  practical  miner  would  fol- 
low with  tbe  expectation  of  finding  ore.  We 
do  not  think  that  this  is  the  method  by  which 
^eoloeical  facts  can  be  established.  The  ap- 
plication of  such  language  as  this  which  was 
stricken  out  of  the  mstruction  must  not  be 
confused  with  the  use  of  similar  language  in 
reference  to  finding  ore  sufficient  to  support  a 
location  of  a  mine.  When  it  is  said  that  a  loca- 
tion may  be  sustained  by  the  discovery  of  min- 
eral deposits  of  such  value  as  to  at  least  justify 
the  exploration  of  the  lode  in  the  expectation 
of  finding  ore  sufficiently  valuable  to  work 
iShrete  ▼.  Copper  BeU  Min.  Co.  11  Mont.  309. 
and  cases  therein  reviewed),  it  is  a  very  differ- 
ent question  from  telling  tbe  jury  that  the  geo- 
logical fact  of  the  contiouity  of  a  vein  to  a 
certain  point  may  be  determined  by  what  a 
practical  miner  might  do  in  looking  for  some 
bopedfor  continuity. 

Objection  is  made  to  instruction  No.  15,  in 
that,  as  it  is  contended  by  counsel,  the  court 
assumed  that  the  respondents  bad  established 
a  right  to  recover.  But  tbe  court  did  not  make 
this  assumption.  Tbe  instruction  opens  with 
the  following  language:  '* Plaintiffs  having 
the  burden  oi  proof,  they  must  establish  the 
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material  allegations  of  their  complaint  by  % 
preponderance  of  evidence." 

Another 'instruction  objected  to  by  appel- 
lants is  as  follows:  **In  estimating  the  value 
of  the  ore  extracted  from  the  Niagara  claim 
you  will  take  as  a  basis  therefor  the  market 
value  of  such  ores  on  the  dump  of  the  claim 
after  deducting  tbe  cost  of  mining  and  hoist- 
ing thesfime."  Tbe  objection  which  appellant 
makes  to  this  instruction,  as  be  states  it  in  his 
brief,  is  that  he  was  not  a  trespasser,  and  was 
entitled  to  his  actual  expenses  in  extracting  and 
treating  the  ore,  provided  the  expenses  are  rea- 
sonable, and  as  low  as  tbe  work  could  be  done. 
He  cites  us  to  a  number  of  cases  in  vol  ving  ques- 
tions of  accounting  between  cotenants  when 
one  tenant  has  made  necessary  improvements 
on  premises,  or  has  extracted  ore  therefrom. 
We  are  of  opinion  that  the  instruction  places 
the  appellant  upon  precisely  the  ground  which 
he  himself  claims.  The  court  says  that  the  basis 
of  computation  shall  be  the  market  value  of  the 
ore  on  the  dump  after  deducting  the  cost  of 
mining  and  hoisting  the  same.  By  the  instruc- 
tion the  appellant  is  given  credit  for  tbe  cost  of 
mining: snd  hoisting,  just  as  he  claims  should 
be.  Furthermore,  we  think  tbat  tbe  instruction, 
by  its  only  reasonable  construction,  gives  the 
appellant  tbe  expense  of  smelting  and  reduc- 
ing the  ore.  The  court  says  that  the  basts 
shall  be  tbe  market  value  of  tbe  ore  on  the 
dump.  What  is  market  value?  It  is  certainly 
that  price  for  which  the  ore  could  reasonably 
be  sold  on  the  market.  That  market  value 
would,  in  the  mind  of  a  buyer,  be  necessarily 
determined  by  deducting  the  cost  of  reducing 
the  ore;  that  is  to  say,  if  a  purchaser  compute 
what  he  would  give  for  tbe  ore  he  would  figure 
the  value  of  tbe  same  on  the  dump,  and  then  he 
would  deduct  from  that  value  the  cost  of  reduc- 
ing the  ore  to  bullion,  and,  having  deducted 
that  cost,  he  would  make  a  bid  for  the  ore,  and 
this  would  constitute  the  market  value.  No 
one  could  possibly  contend  that  the  market 
value  of  crude  ore  was  the  value  of  fine  silver 
in  such  ore.  On  the  other  hand,  the  market 
value  would  be  tbe  value  of  fine  silver,  less  the 
expense  of  getting  such  silver  out  of  the  ore. 
We  are  satisOed  that  tbe  instruction  was  in 
fact  precisely  what  the  appellants  claim  it 
should  be. 

Appellants  object  to  the  refusal  of  tbe  court 
to  give  the  following  instruction:  '*The  jury 
are  instructed  that  if  they  believe  from  the 
evidence  that  the  side  lines  of  tbe  Niagara  lo- 
cation are  practically  perpendicular  to  the  vein, 
then  tbe  side  lines  of  said  location  become  the 
end  lines,  and  the  plaintiffs  cannot  claim  the 
dip  beyond  the  side  lines."  But  there  was  no 
evidence  whatever  in  the  case,  and  no  coDten- 
lion  to  support  any  such  instruction.  Tbe  side 
lines  of  the  Niagara  not  only  are  not  practically 
perpendicular  to  the  vein,  but  they  are  prac- 
tically not  far  from  parallel  to  the  same.  There 
were  no  facts  in  the  case  to  warrant  tbe  giving 
of  such  an  instruction. 

Appellants  also  urge  error  in  tbe  exclusion 
of  certain  testimony  of  a  witness— William  E. 
Hall — offered  to  be  introduced.  Mr.  Hall  waa 
a  practical  miner.  He  testified  to  what  is 
known  as  the  "Rainbow  lode"  in  the  Butte 
district,    fie  said  that  It  was  his  opinion  that 
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the  Tein  od  the  Black  Rock  was  a  part  of  or 
an  extension  of  the  Raioliow  lode.  He  had 
examined  the  Black  Rock  mine.  He  saw  a 
fault  in  that  mlDe.  Appellants  then  offered 
to  prove  hy  Mr.  Hall  that  he  had  worked  five 
claims  on  the  Haiobow  lode,  and  that  the 
faults  which  he  had  found  on  the  Black  Rock 
are  characteristic  of  the  Rainbow  vein.  The 
testimony  was  objected  to,  the  respondents 
statinic  that,  if  the  appellants  intended  to 
prove  that  this  fault  in  the  Black  Rock  ex- 
tends to  the  Alice  mine,  with  which  mine  Mr. 
Hall  was  familiar,  they  would  not  object. 
Appellants  stated  that  they  did  not  intend  to 
prove  this.  The  court  sustained  the  objec- 
tion, remarking,  "If  it  is  for  the  purpose  of 
attempting  to  show  a  condition  of  affairs  here 
(that  is,  in  the  Black  Rock)  by  comparison  of 
what  exists  in  the  Alice,  or  In  any  other 
ground  outside,  unless  it  is  shown  that  there 
IS  a  continuity  between  the  conditions  which 
exist  there  and  the  conditions  found  in  this 
ffround,"  the  evidence  will  not  be  admitted. 
The  objection  was  sustained.  We  are  of  opin- 
ion that  the  learned  judge  of  the  district  court 
Btateil  the  reasons  for  excluding  the  testimony 
as  completely  as  we  could  set  them  forth. 
The  subject  under  consideration  in  Mr.  Hall's 
testimony  was  a  fault  in  the  Black  Rock  vein. 
One  certainly  could  not  prove  the  existence  of 
a  fault  in  one  vein  by  showing  that  there  were 
other  and  disconnected  faults  in  another  vein, 
which  the  witness  claimed  was  a  continuitjr  of 
the  vein  under  consideration,  without  showing 
any  continuity  in  the  fault. 

Again,  appellants  contend  that  the  judgment 
should  be  reversed  because  the  appellants' 
counsel  were  not  present  when  the  verdict  was 
rendered,  and  thus  had  no  opportunity  to  poll 
the  jury.  Appellants'  counsel  had  made  ar- 
rangements with  the  bailiff  that  when  the  jury 
agreed  upon  a  verdict,  he,  the  bailiff,  should 
call  counsel.  This  was  a  matter  wholly  out  of 
the  court,  and  had  no  place  in  the  proceedines 
in  the  court.  It  appears  that  the  jury  came  in 
at  a  time  when  all  the  counsel  were  absent. 
The  bailiff  omitted  to  send  for  appellants'  coun- 
sel. The  counsel  made  the  bailiff  his  agent 
for  this  purpose,  and,  if  such  agent  omitt^  to 
do  that  which  he  had  agreed  to  do,  we  are  not 
prepared  to  reverse  this  case  for  that  reason. 
When  it  is  the  fact  that  counsel  had  the  privi- 
lege of  being  in  the  court,  if  he  wished,  when 
the  verdict  was  received,  and  bis  accidental  ab- 
sence at  that  time  was  not  owing  to  any  order 
or  any  action  of  the  court,  or  any  conduct  by 
the  counsel  or  parties  on  the  other  side,  we 
shall  not  reverse  this  judgment  for  any  such 
reason. 

Another  ground  set  up  for  the  granting  of  a 
new  trial  is  the  alleged  misconduct  by  Juror 
Hess.  Hess  makes  an  aflSdavit  that  he  was  ill, 
and  that  he  agreed  to  the  verdict  in  order  to 
get  discharged  from  service.  But  this  juror 
never  made  any  complaint  to  the  court  of  his 
illness.  When  the  jury  came  in  and  rendered 
its  verdict,  he  said  nothing  to  the  court,  and 
there  was  no  intimation  that  he  was  ill,  or 
needed  any  medical  attendance.  His  alleged 
Illness,  and  thereby  his  alleged  coercion  into 
the  verdict,  never  appeared  until  after  his  dis- 
charge and  his  making  an  affidavit  for  the 
benefit  of  the  appellants.  The  case  was  an 
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equity  one,  the  findings  were  advisory,  and  the 
district  court  very  properly  disre^iearded  thb 
juror's  affidavit  given  to  impeach  his  own  ver- 
dict. QofdonY.  Trewirthan,  13  Mont.  387.  It 
is  also  attempted  to  be  shown  in  Juror  Hen's 
affidavit  that  the  bailiff  in  charge  of  the  jurj 
was  guilty  of  misconduct.  The  story  tbtt 
Juror  Hess  tells  about  the  conduct  of  the  bsil- 
iff  bears  upon  its  face  nearly  all  the  appear- 
ances of  alwurdity.  Perhaps  the  district  coait 
would  have  been  perfectly  justified  in  disbe- 
lieving Heas's  statements  in  regard  to  the  bailiff 
without  any  contradiction,  but  the  affidavit  was 
contradicted  in  many  respects.  The  district 
court  was  perfectly  justified  in  paying  no  at- 
tention to  the  showing  attempted  to  be  made 
by  the  Hess  affidavit. 

Having  reviewed  all  the  questions  raised  in 
this  case,  it  is  ordered  that  the  judgment  and 
the  order  denying  a  new  trial  be  affirmed, 

Pemberton*  Ch.  J.,  and  Hunt*  J.,  coa- 
cur. 

Affirmed  in  43  L.  ed.  87. 


James  H.  PROSSER,  RetpL, 

V, 

MONTANA  CENTRAL  RAILWAY  COM- 
PANY. Appt. 

( Mont. ) 

1*  The  oontribntory  Bei^li||^ooe  of  • 
teakeman  and  ■witehmaa  in  mountinr 
a  flat  car  oominff  toward  hf  m  by  graspinir  abnke 
stait  which  was  looee  and  bent,  when  he  did  not 
know  of  its  defects,  is  a  question  for  tbe  Jury. 

8.  A  ■witehman  and  brakenuui  who 
gfraspa  a  brake  stalT  on  the  fHmt  of  a 
flat  car  as  it  approaches  hiim  for  the  pur- 
pose of  mounting  tbe  car  as  his  duties  required 
him  to  do  and  in  the  manner  that  he  was  ez> 
pected  to  mounts  althouflrh  the  staff  was  loose  in 
its  socket  and  was  bent  but  appeared  to  him  to 
be  straight  as  the  bend  was  directly  away  from 
him,  is  not  as  matter  of  law  guilty  of  oontiiba- 
tory  negligence. 

8.  Allowtny  a  brake  staff  to  reauUn 
loose  in  its  socket  and  to  be  bent  at  an 
an^^le  of  80  deitrees  from  the  perpeodlcn  lar, 
when  it  is  used  by  brakemen  and  switcbmea 
for  the  purpose  of  mounting  a  flat  car  used  io 
front  of  a  road  engine  for  switching  purposes,  it 
negligence  on  the  part  of  a  railroad  company. 

4*  Evidence  ofthensnal  and  eostoauuT 
way  of  mounting  flat  cars  in  firont  of  ^ 
road  engfine  when  used  in  switching',  offered 

*  to  disprove  contributory  negligence,  is  not  Inad- 
missible on  the  ground  that  it  Is  an  attempt  to 
excuse  negligence  by  usage  or  custom,  where  it 
does  not  appear  that  the  set  in  question  was 
positively  negligent. 

6.  A  requested  instruction  that  the  jnry 
may  render  a  general  Tordict  or  a 
special  one  is  properly  refused  in  the  absence 

MOTB.— As  it  appears  in  the  above  case  that  the 
brakeman  was  acting  as  the  necesc^ities  of  the  case 
required  and  as  he  was  expected  to  act,  the  case  is 
in  some  respects  analogous  to  those  in  which  the 
employee  acts  in  reliance  upon  orders  of  his  tn- 
perior,  as  to  which  see  note  to  Orman  v.  Kannix 
(Colo.)  17  L.  B.  A.  OOe. 
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of  a  requett  to  mbmlt  any  apedal  findingB  upon 
any  branch  of  tbe  oase. 

C  Testtaony  that  flat  cars  were  placed 
before  a  locomotlTe  for  the  piirpoee  of 
allowinifbrakemeB  and  ewitchmento 
mount  upon  the  brake  beam  of  a  oar  by  errasp- 
iug  the  brake  staff  is  not  inoompetent  as  an  opin- 
ion of  the  witness  or  as  a  statement  of  fact,  when 
nade  by  a  witness  who  is  oogniaant  and  observ- 
ant  of  the  conduct  of  the  business. 

7 •  An  improper  or  InsvlBcient  modillca- 
tlon  of  an  instruction  is  not  ground  for  a  re- 
versal If  on  the  facts  and  eyidenoe  In  the  case  it 
was  not  misleadinfir. 

S*  The  harden  of  proof  af  to  contributory 
neffliffence  is  on  the  defense. 

(December  21, 180ft.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Cascade  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have   resulted  from  defendant's  negligence. 

The  facts  are  stated  in  the  opinion. 

Mr.  Arthur  J.  Shores*  for  appellant: 

If.  in  the  discharge  of  a  dangerous  duty,  an 
employee  voluntarily  places  himself  in  a'dan- 
^rous  position  unnecessarily  when  there  are 
other  places  that  are  safe  or  safer  that  he  could 
have  chosen,  and  is  injured,  he  cannot  recover. 

Unum  P.B.  Co,  v.  E!si€$,  87  Kan.  716;  Cun- 
ntnffham  v.  Chicago,  M.  db  8t.  P.  R.  Co,  17 
Fed.  Rep.  S62-Dowell  v.  Vicksburg  db  M.  R 
Co,  61  Miss.  519;  Boul  v.  East  Tenneme,  V,  db 
G.  R.  Co.  86  Ga,  197. 

The  servant  is  bound  to  see  for  himself  such 
risks  and  hazards  as  are  patent  to  observation, 
and  is  bound  to  exercise  his  own  skill  and 
judgment  in  a  measure,  and  cannot  blindly 
rely  upon  the  care  and  skill  of  bis  master. 

3  Wood,  Railway  Law,  p.  1456. 

The  act  of  the  plaintiff  could  not  be  excused 
by  showing  that  under  similar  conditions 
other  brakemen  are  in  the  habit  of  taking  the 
same  chances  of  injury. 

Metropolitan  Street  R  Co,  v.  Johnaon,  91  (H. 
466  (1898);  Southern  Eanaas  R  Co,  y.  Robbins, 
43  Kan.  146  (1890);  Mayfldd  v.  Savannah,  Q. 
di  N,  A.  R,  Co.  87  Ga.  874  (1891);  Larion  v. 
Bing,  48  Minn.  88  (1890). 

An  established  usage  or  custom  among  men 
engaged  in  the  same  line  of  employment  cannot 
justify  or  excuse  the  commission  of  an  act 
negligent  in  itself. 

Larwu  ▼.  Ring,  supra;  Ferguson  t.  Central 
loiM  R  Co,  68  Iowa.  298. 

The  verdict  is  against  law,  for  tbe  reason 
that  the  jury  disregarded  the  instructions  of 
tbe  court  and  declmed  to  apply  them  to  tbe 
evidence. 

Emerson  V.  Santa  Claia  County,  4f^Ch\.  648; 
Kanrr  v.  Parks,  44  Cal.  47;  Sueeney  v.  CenPral 
P,  R.  Co.  67  Cal.  16;  Aguirre  v.  Alexander. 
58  Cal.  80;  Crane  v.  CJiieago  db  N,  W.  R.  Co. 
74  Iowa,  880. 

When  one  sues  to  recover  damages  for  a 
negligent  injury  the  gravamen  of  his  com- 
plaint is  that  he  has  been  damnified  by  the 
-wrongful  and  negligent  act  of  the  defendant, 
-without  having  contributed  thereto  by  his  own 
negligent  conduct.  The  absence  of  con- 
tributory negligence    is   therefore  a   part  of 
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Dis  case,  and  it  is  quite  proper  to  say  that  ha^ 
should  show  that  he  acted  with  due  care. 

THpd  Y.  Eilsendegen,  44  Mich.  461:  Beach, 
Conlrib.  Neg.  p.  482;  Missouri  P.  R  Co.  v. 
Foreman,  78  Tex.  811  (1892);  IfortA  Birming- 
ham Street  R.  Co.  v.  Caldertoood,  89  Ala.  247. 

Messrs.  Lari^at  ft  Hontbon,  for  respon- 
dent: 

In  order  to  amount  to  contributory  negli- 
gence the  plaintiff's  act  must  be  the  proximate 
cause  of  the  injury,  if  not  that  defense  will  not 
lie. 

Beach,  Contrib.  Neg.  2d  ed.  p.  28.  &'§  24.  26. 

It  cannot  be  said  that  the  act  of  the  plaintiff 
was  the  proximate  cause  of  the  injury  re- 
ceived. 

Galveston,  H.  db  8.  A.  -R.  Co.  v.  TempUton, 
(Tex.)  26  a  W.  187;  Eppendorf  v.  Brooklyn 
City  4b  N.  R.  Co.  69  N.  Y.  196,  26  Am.  Rep. 
171;  Morrison  v.  Erie  B.  Co,  66  N.  Y.  802; 
WendeU  v.  New  York  C.  db  U.  R.  R.  Co.  91  N. 
Y.  420;  Filer  v.  New  York  C.  R  Co.  49  K.  Y. 
49,  10  Am.  Rep.  827;  Thurber  v.  Harlem 
Bridge  M.  db  F.  R.  Co.  60  N.  Y.  831;  North- 
ern P.  R  Co.  V.  Egeland,  66  Fed.  Rep.  200; 
New  York  P.  db  N.  R.  Co.  v.  Goulboum,  69 
Md.  360,  1  L.  R.  A.  641 ;  Coates  v.  Boston  db 
M.  Railroad,  168  Mass.  297,  10  L.  R.  A.  769; 
/xwd  V.  Chicago,  St.  P.  M.  db  0.  R.  Co.  89 
Iowa,  420. 

Plaintiff  had  the  right  to  assume  that  the 
staff  was  in  proper  condition  and  to  act  ac- 
cordingly. 

Goodrich  v.  New  York  C.  dbK  R  R.  Co.  116 
N.  Y.  898,  6  L.  R.  A.  762;  LouieviUe,  N.  A.  db 
C.  R.  Co.  V.  Buck,  116  Ind.  666. 2L.  R.  A.  620; 
Beach,  Contrib.  Neg.  2d  ed.  §  64,  p.  90;  Thomp- 
son, Trials,  p.  1227;  Fernandes  v.  Sacramento 
City  R.  Co.  62  Cal.  60;  Buswell,  Personal  In- 
juries, §  98,  p.  129,  cases  cited,  and  g  94,  p. 
181. 

There  were  no  special  questions  submitted 
to  have  the  jury  pass  upon.  And  the  court 
may  give  such  special  interrogatories  or  not  as 
he  sees  fit. 

American  Co.  v.  Bradford,  27  Cal.  865; 
Thompeon  v.  Gregor,  11  Colo.  684;  Sw\ft  v» 
Mulkey,  14  Or.  66. 

DeWittt  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  plaintiff  to  re- 
cover damages  for  injuries  received  by  him 
when  in  the  employ  of  defendant  as  a 
brakeman  and  switchman.  The  plaintiff  was 
engaged  in  switching  cars  at  or  near  the  station 
of  Neihart,  on  the  defendant's  railway.  The 
engine  used  on  this  occasion  was  a  road  engine. 
Tbe  distinction  between  a  road  engine  and  a 
switch  engine  is  this:  The  road  engine  has  a 
pilot  in  front.  A  yard  or  switch  eneine  has 
a  footboard,  both  front  and  rear,  upon  which 
the  brakemen  and  switchmen  step  and  stand 
while  switching  cars.  The  engine  in  this  case 
had  been  used  on  the  work  ordinarily  per- 
formed by  a  yard  or  switch  engine.  It  had  no 
footboards  in  front  or  rear,  and  therefore  no 
convenient  or  safe  place  for  the  switchmen  to 
mount  and  ride  while  engaged  in  their  duties. 
Furthermore,  in  makine:  up  trains  and  switch- 
ing cars,  it  was  inconvenient  to  use  a  road  en- 
gine, for  the  reason  that  the  cars  would  have 
to  be  attached  to  the  engine  by  a  pilot  bar, 
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which  Is  too  heavy  for  convenient  use.  To 
convert  the  road  engine  to  the  uae  of  a  switch 
engine,  two  flat  cars  were  placed  in  front  of 
the  engine.  The  second  flat  car  from  the  en- 
gine was  BO  placed  that  the  braking  apparatus 
was  at  the  end  furthest  from  the  engine.  It 
was  equipped  with  a  double  connected  brake 
and  brake  staff.*  The  purpose  of  placing  these 
flat  cars  as  they  were  was  to  enable  brakemen 
or  switchmen  to  mount  the  brake  beam  and 
bold  by  the  staff,  in  moving  about  the  yard 
while  switching  cars.  The  engine  and  these 
cars  were  moving  down  the  track,  and  crossed 
a  switch.  Baving  crossed  the  switch,  it  was 
the  duty  of  the  plaintiff  to  throw  the  switch  to 
let  the  train  in  on  another  track.  As  the  last 
car  passed  over  the  switch,  the  eneineer  re- 
versed his  engine.  -The  plaintiff  tnrew  the 
switch,  and  stepped  into  the  middle  of  the 
track.  The  car  approached  him  at  the  rate  of 
of  2  or  8  miles  an  hour.  He  stepped  care- 
fully upon  the  brake  beam,  and  took  hold  of 
the  brake  staff  carefully  with  both  hands.  The 
ataff  was  loose  in  its  socket,  and  was  bent  at  an 
angle  of  about  80  degrees  from  the  perpendic- 
ular. It  bent  away  from  theplaintiff,a8  hestood. 
He  testified  that  for  this  reason  it  appeared 
straight  to  him,  and  he  could  not  tell  that  it 
was  bent,  and  that  he  did  not  see  whether  the 
brake  wheel  was  tipped  from  a  horizontal. 
Having  carefully  ana  firmly  grasped  the  staff, 
it  turned  in  his  hands,  swung  around  towards 
bim,  and  caused  him  to  lose  his  hold  and  fall 
under  the  trucks.  The  jury  awarded  him 
$2,500,  which  is  not  claimed  by  defendant  to 
be  excessive,  if  there  is  any  liability.  It  ap- 
pears further  that,  although  the  engine  had  al- 
ready started  when  plaintiff  threw  the  switch, 
be  signaled  the  engineer  to  come  on.  He  said 
that,  at  the  rate  the  train  was  approaching,  he 
could  have  gotten  off  the  track  if  he  had  seen 
the  defective  condition  of  the  brake  staff  at  a 
distance  of  6  or  10  feet.  He  did  not  see  the 
defective  condition,  for  the  reason  above  men- 
tioned. He  had  a  right  to  signal  the  engineer 
to  stop,  if  there  was  occasion  to  stop  in  the 
performance  of  the  busiDess  in  which  the  train 
was  engaged.  There  were  no  means  provided 
for  mounting  the  car  on  the  side.  It  was  also 
impossible  or  dangerous  to  mount  from  the 
side,  owing  to  the  roadbed  being  washed  out 
and  depressed.  He  was  obliged  to  get  upon  the 
train  and  ride  in  order  to  be  at  a  point  about  840 
feet  distant,  where  there  was  another  car  to  be 
coupled.  He  could  not  have  walked  to  that 
point,  while  the  train  was  moving  to  it,  and  be 
there  in  time  to  make  the  coupling.  These 
facts  appeared  by  the  testimony  of  plaintiff  and 
two  other  witnesses.  These  two  flat  cars  were 
equipped  with  air  brakes,  and  while  plaintiff 
was  employed  at  this  place  he  did  not  see  the 
hand  brakes  used  for  braking  the  cars.  These 
facts  being  shown,  the  defendant  moved  for 
nonsuit,  upon  the  ground  that  no  negligence 
had  been  shown  on  the  part  of  the  de^ndant, 
and  that  plaintiff  appealed  to  be  guilty  of  con- 
tributory negligence. 

As  to  proof  of  negligence  or  contributory 
negligence  suflacient  to  go  to  the  jury,  the 
writer  of  this  opinion  said  in  Wall  v.  Helena 
Street  R.  Co.  12  Mont.  61.  as  follows:  "I  am 
fully  aware  that  negligence  of  the  defendant 
or  contributory  negligence  of  the  plaintiff  is  a 
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matter  for  the  Jury,  nnlem  the  evidence  It  socb 
as  to  leave  the  matter  clear  and  undiaputed  to 
persons  of  fair  and  sound  minds.  It  is  need- 
less to  cite  authorities.  Their  name  is  legion. 
They  are  collected  in  the  dtationa  aboTe  made. 
I  find  their  tenor  to  be  that,  if  thelquestkni  of 
negligence  or  contributory  negligence  is  a  fairly 
disputed  question  of  fact,  it  must  be  resolved 
by  the  jury,  but  that  if  the  evidence  is  perfectly 
ciiear  the  matter  is  for  the  court;  and  by  *  per- 
fectly clear,'  the  authorities  aay,  is  meant,  not 
perfectly  clear  in  the  view  of  the  particular 
court  or  persona  composing  the  court  wblch  is 
reviewing  the  matter,  but  rather  in  the  judg- 
ment of  reasonable  men  of  sound  mioda.  That 
is.  if  different  conclusions  might  be  drawn  by 
different  men  of  fair,  sound  minds,  then  the 
matter  must  go  to  the  jury;  but  if  ooly  one 
conclusion  can  be  reached  by  men  of  fair, 
sound  minds,  the  determination  is  for  the  court. 
This  seems  to  be  a  settled  doctrine,  and  with  it 
I  fully  concur.  But  is  it  not,  practically,  some- 
what illusive?  For  the  court  must  determine 
what  would  be  the  judgment  of  men  of  fair, 
sound  minds,  and  to  arrive  at  that  determina- 
tion, the  court  must  uae  its  own  sense  and 
knowledge  and  judgment.  And  as  long  as 
courts  are  composed  of  finite  men,  with  minds 
not  all  cast  in  the  same  mold,  we  cannot  but 
expect  some  diversity  of  views  in  the  applica- 
tion of  the  doctrine  to  particular  facts.  Tbis 
may  account  for  the  confusion  in  the  reported 
cases,  and  the  fact  that  decisions  may  be  pro- 
duced, sustaining  either  side  of  a  contention  of 
this  nature  which  is  at  all  close.'  In  the  case 
before  us  we  are  perfectly  satisfied  that  there 
was  a  sufficient  showing  of  negliirence  on  the 
part  of  the  defendant  to  go  to  the  juTy.  It  was 
not  perfectly  clear  that  there  was  no  nec^lfgence 
by  defendant.  The  brake  beam  and  brake 
staff  being  used  for  the  purpose  of  mounting 
the  car  by  the  brakemen  and  switchmen,  we 
do  not  hesitate  to  say  that,  to  allow  the  appa- 
ratus to  remain  in  the  condition  it  was,  was  a 
showing  of  negligence  sufficient  to  go  to  the 

The  next  question  upon  the  decision  of  the 
court  in  denying  the  nonsuit  is.  Was  it  per- 
fectly clear  that  plaintiff  was  guilty  of  contrib- 
utory negligence,  so  that  that  question  should 
have  been  taken  from  the  jury,  and  the  court 
grant  a  nonsuit?  We  do  not  think  that  this 
was,  by  any  means,  perfectly  clear.  The 
plaintiff  mounted  the  car  with  the  utmost  care. 
He  mounted  it  just  as  it  was  intended  he  should. 
The  cars  were  so  arranged  for  this  porpose. 
This  was  the  only  means  by  which  he  could 
mount  and  ride  on  the  car  in  order  to  arrive  at 
the  car  to  be  coupled  in  time  to  make  the 
coupling  when  the  train  reached  there.  ,  The 
facts  in  this  case  differ  from  those  in  Cunnin^r- 
7iam  V.  Chicago,  M,  &  St  P.  R.  Co.  17  Fed. 
Rep.  882,  in  which  case  Mr.  Justice  Miller  used 
such  strong  language  in  grantinga  new  trial,  and 
in  which  case  the  learned  justice  said  that  this 
was  not  onlv  a  case  of  clear  negligence  on  the 
part  of  the  deceased,  but  a  case  of  stupid  negli- 
eence  on  his  part  We  are  scarcely  .prepared  to 
fully  indorse  the  remarks  in  that  case,  even  upon 
the  facts  which  there  existed.  But  the  distinc- 
tion between  the  facts  in  that  case  and  this  is  that 
here,  so  far  as  the  plaintiff  could  reasonably  be 
expected  to  see,  the  apparatus  of  the  car  was 
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In  a  proper  condition  for  him  to  make  a  safe 
moant.  In  the  Cunningham  Cade  the  deceased 
undertook  to  mount  the  footboard  of  a  switch 
•engine  from  which  the  hand  railing  had  been 
torn  away  the  night  before.  The  case  is  not 
fully  stated  in  the  report,  but,  as  far  as  it  ap- 
pears, it  seems  that  the  deceased  conld,  hj 
looking  at  the  rear  of  the  tank,  havever^  read- 
ily perceived  that  the  hand  rail  was  missing. 
In  this  case,  plaintiff  could  not  see  that  the 
tnake  staff  was  bent,  because  it  was  bent  di- 
rectlv  away  from  him,  and,  so  far  as  he  could 
-see,  it  might  readily  appear  to  be  straight. 
And,  seeing  an  apparently  straight  brake  staff, 
it  does  not  appear  that  he  should  also  have 
looked  at  the  brake  wheel,to  observe  that  it  was 
tipped,  for  the  brake  wheel  might  easily  have 
been  tipped  from  causes  other  than  the  bend- 
ing of  the  staff.  Takins  the  facts  altogether, 
we  are  not  at  all  satisfiedthat  contributory  neg- 
ligence was  so  clearly  shown  that  the  court 
-should  have  removed  that  subject  from  the  con- 
-aideration  of  the  Jury,  and  ordered  a  nonsuit. 
We  are  therefore  of  opinion  that  in  this  respect 
there  was  no  error  committed  by  the  court 

The  treatment  thus  far  brings  us  logically  to 
4he  next  assignment  of  error  made  by  the  ap- 
pellant. We  have  discussed  the  question  of 
nonsuit  upon  th^  ground,  partly,  that  it  was  in 
•evidence  that  the  arrangement  of  the  locomo- 
tive and  cars  shown  was  for  the  purpose  of  al- 
lowing the  brakemen  and  switchmen  to  mouttt 
upon  the  brake  beam  bv  grasping  the  brake 
ataff.  There  was  an  objection,  however,  to 
the  introduction  of  evidence  showing  that  this 
arrangement  of  the  cars  was  made  for  this 
purpose.  The  plaintiff  and  two  other  compe- 
tent witnesses  testified  that  the  cars  were  so 
arranged  in  order  that  employees  might  mount 
when  moving,  in  the  manner  attempted  by  the 
plaintiff.  The  objection  to  this  testimony  was 
that  it  was  an  opinion  of  the  witnesses  that  this 
arrangement  was  made  for  such  purposes. 
The  court  admitted  the  testimony  over  the  ob- 
jection. We  think  this  was  not  error.  The 
witnesses  did  not  give  this  testimony  as  an 
opinion.  They,  being  emploved  in  the  busi- 
ness, and  being  cognizant  and  observant  of  the 
•conauct  of  the  business,  stated,  from  this 
knowledge  and  observation,  that  as  a  fact  the 
'Cars  were  arranged  as  described  for  the  pur- 
poses mentioned.  We  think  that  their  testl- 
dDony  was  the  statement  of  a  fact  which  came 
voder  their  observation.  If  they  were  mis- 
taken, or  if  their  testimony  was  not  true,  it 
•could  have  been  taken  for  simply  what  it  was 
worth,  and  rebutted  by  testimony  on  behalf  of 
•defendant.  But  this  testimony  was  not  denied 
by  the  defendant. 

The  next  question  raised  by  appellant  is  its 
exception  to  the  allowance  of  certain  testi 
mony.    It  may  be  stated  as  he  puts  it  in  his 
-own  brief,  as  follows: 

Q,  Mr.  Ennls,  the  testimony  in  this  case 
•shows  that  there  were  two  flat  cars,  with 
-double  connected  brakes,  vith  brake  staff  and 

brake  beam  on  the  further  end  of  the  second 
•car  from  the  engine,  and  this  was  a  road  en- 

^ne;  that  this  engine  and  the  cars  had  passed 
out  of  the  side  track  where  the  switch  had 

been  thrown  by  the  plaintiff,  and  the  engine 
^and  cars  were  going  on  up  to  another  track, 
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about  840  feet,  to  make  a  head  end  coupling 
with  other  flat  cars,  and  that  it  was  necessary 
for  the  plaintiff  to  be  at  the  cars  to  make  the 
coupling;  that  the  endne  and  can  were  ap- 
proaching the  plaintiff  at  the  rate  of  about  8 
miles  an  hour;  that  there  were  no  hand  holds, 
stirrups,  or  Jaw  straps,  or  other  means  of 
mounting  the  approaching  cars  from  the  sides; 
that  these  flat  cars  had  double  connected  brakes 
on  the  end  nearest  the  plaintiff:  were  attached 
to  the  engine  for  the  purpose,  among  others, 
of  allowmg  the  brakeman  to  step  upon  the 
brake  beam,  and  take  hold  of  the  brake  staff 
and  mount  the  car.  It  appears,  also,  from  the 
evidence,  that  on  the  west  side  from  the  track 
upon  which  the  plaintiff  stood  the  embank- 
ment was  low.  and  depressed  from  2  to  8  feet 
below  the  track,  the  ties  stuck  out  over  the 
embankment,  large  rocks  and  bowlders  were 
lying  along  the  track,  and  that  the  east  side  of 
the  track  from  where  the  plaintiff  stood,  the 
ground  was  low  and  depressed,  and  another 
track,  known  as  the  'Main  Track,'  came  into 
this  side  track  where  the  plaintiff  stood,  and 
on  which  this  train  was  running.  The  evi- 
dence further  shows  that  the  plaintiff  had  no 
right  to  stop  the  train  for  the  sole  purpose  of 
mounting  the  car,  and  that  the  engineer  should 
obey  the  plaintiff's  signals.  Tou  may  state, 
from  your  experience  as  a  brakeman,  what  is 
the  usual  and  customary  way  of  mounting  flat 
cars  by  brakemen  experienced  in  the  business, 
under  those  circumstances?  (Defendant  ob- 
jects to  the  question  upon  the  around  that  the 
question  assumes  a  state  and  condition  of 
affairs  not  existing  at  the  time  the  plaintiff  re- 
ceived his  injuries.  Does  not  truly  state  the 
evidence,  in  matters  material  to  be  considered, 
if  the  question  is  to  be  answered  at  all.  That 
it  misdescribes  the  conditions  of  the  car  the 
plaintiff  attempted  to  mount,  and  fails, to  state 
its  condition  in  important  particulars  disclosed 
by  the  evidence.  The  question  assumes  that 
there  was  a  necessitv  for  mounting  the  car 
while  in  motion.  Tne  question  is  rarther  ob- 
jected to  upon  the  ground  that  the  evidence  is 
not  relevant  or  material;  upon  the  further 
ground  that  it  is  incompetent  as  proof  of  the 
usage  or  custom  among  brakemen  and  men 
employed  as  the  plaintiff  was  employed,  and 
cannot  excuse  the  plaintiff's  conduct  as  dis- 
closed by  his  own  evidence,  such  conduct  b^ 
ing  negligent  as  a  matter  of  law.) 

We  will  examine  the  objections  to  the  ques- 
tion as  they  were  made.  An  examination  of 
the  record  satisfies  us  that  it  is  not  the  fact 
that  the  question  did  not  truly  state  the  evi- 
dence on  matters  material  to  be  considered. 
The  question  gave  a  very  fair  statement  of  the 
facts.  Furthermore,  the  objection  in  itself  is 
open  to  criticism,  in  that  it  did  not  state 
wherein  the  question  was  defective,  or  wherein 
it  did  not  state  the  facts  in  the  case  as  a  basis 
for  the  hypothetical  question.  Appellant's 
counsel  elaborately  argues  the  question  that 
testimony  as  to  how  persons  other  than  the 
plaintiff  performed  acts  similar  to  that  per- 
formed by  the  plaintiff  is  incompetent,  and 
that  proof  that  other  persons  did  negligent  acts 
under  the  same  circumstances  is  not  evidence 
to  excuse  the  doing  of  a  negligent  act  by  the 
plaintiff.    But  the  competency  of  evidence  to 
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thow  acts  of  carelessness  by  other  persons  is 
not  the  question  here  involved.  From  what 
we  have  said  as  to  denying  the  motion  for  a 
nonsuit,  it  is  apparent  that  the  conduct  of  the 
plaintiff  was  not  per  m  negligence.  He  care- 
fully mounted  the  car  in  the  way  provided  for 
him  to  mount  in  order  to  perform  his  duties. 
The  question  was  not  as  to  what  other  persons 
did  in  a  careless  manner.  The  question  hypo- 
thetically  stated  the  facts,  and  then  asked  the 
witness  to  state,  from  bis  experience  as  a 
brakeman,  what  was  the  usual  and  customary 
way  of  mounting  flat  cars,  under  these  circum- 
stances, by  brakemen  experienced  in  the  busi- 
ness. Therefore  the  question  involved  what 
an  experienced  person  would  do,  not  what 
other  persons  raierally  did.  or  what  careless 
persons  did.  We  think  that  the  word  "ex- 
perienced" is  used  here  much  in  the  sense  of 
"prudent;"  and  the  question,  in  effect,  was 
put  to  a  person  experienced  in  the  business,  as 
to  what  experienced  or  prudent  persons  did 
under  the  circumstances.  The  matter  of  the 
competency  of  the  question  comes  to  this:  Is 
it  competent  to  prove  what  experienced  or  pru- 
dent persons  do  under  the  existing  circum- 
stances? We  will  concede  that  it  is  not  com- 
petent, in  endeavoring  to  excuse  a  negligent 
act,  to  show  that  there  is  a  usage  or  custom  by 
others,  to  perform  said  negligent  act.  27  Am. 
&  £ng.  Enc.  Law,  pp.  889  et  uq.  But,  when 
it  does  not  appear  that  the  act  is  positively 
negligent,  we  are  of  opinion  that  it  is  compe- 
tent to  show  the  usage  or  custom  of  competent 
and  prudent  persons  in  performing  the  act. 
In  the  case  at  bar  it  did  not  appear  that  the  act 
of  plaintiff  was  negligence  per  se.  He  care- 
fully performed  his  auties  with  the  means 
supplied  him  for  their  performance,  and  we 
think  it  was  competent  to  show,  under  those 
circumstances,  that  persons  experienced  in  the 
performance  of  the  same  act,  under  Uie  same 
circumstances,  performed  it  as  did  the  plain- 
tiff. 

It  is  said  in  MiUer  v.  lUifUfie  G.  B.  Go.  89 
Iowa,  667:  "The  plaintiff  introduced  a  witness 
who  testified  that  it  was  usual  and  customary 
for  brakemen,  in  going  over  the  tender,  to  step 
on  the  lid  of  the  manhole.  We  do  not  under- 
stand counsel  to  object  to  this  line  of  evidence. 
It  was  surely  proper  for  plaintiff  to  show  that 
be  was  in  the  line  of  his  duty  when  he  re- 
ceived the  injury,  and  that  he  pursued  the 
course  usuallv  adopted  b]^  men  in  that  em- 
ployment under  similar  circumstances.  Jtf- 
frey  v.  K.  d  D.  M.  R,  Co,  56  Iowa,  546;  WhiU 
sett  V.  Cliieago,  R.  L  <fe  R  B.  Co.  67  Iowa,  160. 
The  objection  of  the  defendant  is  that  the  wit- 
ness was  allowed  to  state  what  he  would  do 
under  the  same  circumstances,  and  what  was 
considered  a  safe  course  to  pursue.  We  need 
not  set  out  the  questions  and  answers  to  which 
objection  is  made.  When  the  whole  testimony 
of  the  witness  is  considered,  the  objections  do 
not  appear  to  be  well  taken.  The  questions 
and  answers  show  that  the  witness  did  not 
give  his  own  opinion  of  the  proper  course  to 
pursue." 

As  in  the  Iowa  case,  so  in  the  case  at  bar, 
the  witness  did  not  give  an  opinion  as  to  what 
be  would  do,  but  as  to  what  experienced  per- 
sons do.  In  Lareon  v.  Ring.  48  Minn.  88, 
there  was  a  question  as  to  negligence  of  con- 
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tractors  in  stretching  a  guy  from  the  top  of  s 
derrick  across  the  street  The  supreme  coon 
said:  "The  court  erred  in  permitting  defeoQ- 
ants  to  show  at  what  height  or  distance  aboTe 
the  public  ways  it  was  usual  for  contractors  to 
stretch  or  suspend  guys  and  ropes."  The 
court,  in  speaking  further  of  usages  snd  cv* 
toms,  said:  "It  would  depend  largely,  per- 
haps, on  whether  there  had  been  adopted  aod 
used  a  way  or  means  of  fastening  which  time, 
usage,  and  long  experience  had  demonstrated 
to  be  reasonably  sate.'*  It  was  upon  this  idea 
that  the  district  court  acted  in  admitting  tiie 
testimony  complained  of.  He  did  not  admit 
testimony  as  to  other  persons  doing  carelen 
acts,  but,  on  the  contnuy,  testimony  ss  u> 
what  experience  had  demonstrated  to  be  ret- 
sonably  safe. 

We  find  the  following  in  Lawson  on  Usages 
and  Customs  (page  818):  "Judge  Stoiy,  ia 
stating  the  dei^rees  of  negligence,  and  the 
measure  of  diligence  in  different  relations, 
says:  'Indeed,  what  is  common  or  ordinarj 
diligence  is  more  a  matter  of  fact  than  of  law. 
And  in  every  community  it  must  be  judged  of 
by  the  actual  state  of  society,  the  habits  of 
business,  the  eeneral  usages  of  life,  and  tb» 
dangers  as  weu  as  the  institutions  peculiar  to 
the  age;  so  that,  although  it  may  not  be  possi- 
ble to  lav  down  any  very  exact  rule  applicthle 
to  all  tunes  and  all  circumstances,  yet  thtt 
may  be  said  to  be  common  or  ordinary  dili- 
gence, in  the  sense  of  the  law,  which  men  of 
common  prudence  generally  exercise  about 
their  own  affairs  in  the  age  and  country  io 
which  they  live.' "  Further  in  the  same  vol- 
ume, we  find  the  following:  "In  Vaughan  t. 
Menlote,  8  Bing.  N.  C.  468,  Yaugiian,  J.,8aid. 
speaking  of  the  evidence  of  negligence:  'The 
conduct  of  a  prudent  man  has  always  been  the 
criterion  for  the  jury  in  such  cases;  but  it  is 
by  no  means  confined  to  them.' "  Bee  also,  bj 
the  same  author,  section  171,  p.  824.  See  sbo 
27  Am.  &  Bug.  Enc.  Law,  p.  902,  with  a  lsrg» 
collection  of  cases. 

We  are  satisfied  that,  under  the  drcom- 
stances  of  the  case  at  bar,  it  was  not  error  \o 
admit  this  testimony. 

The  next  error  assigned  by  appellant  is  tiis 
modification  of  an  instruction  which  it  offered. 
The  instruction  offered  was  as  follows:  ''Aa 
established  usage  or  custom  among  men  en 
gaged  in  the  same  employment  cannot  justify 
or  excuse  an  act  negligent  in  itself."  Tbm 
does  not  seem  to  be  an  objection  to  this  in- 
struction as  a  matter  of  law,  but,  as  noted  is 
the  treatment  of  the  motion  for  a  nonsuit,  it 
did  not  appear  clearly  that  the  act  of  the  plain- 
tiff was  negligent  in  itself.  The  court  refused 
to  give  this  instruction  as  it  stood,  and  modi- 
fied it  by  the  following:  "Unless  known  and 
acquiesced  in  by  the  defendant."  This  modi- 
fication was  not  as  full  probably  as  it  sboak) 
be;  but  we  are  of  opinion  that  error  cannot  be 
predicated  upon  it  under  the  facts  of  this  esse, 
and  in  consideration  of  the  fact  that  there  was 
evidence  in  the  case  to  the  effect  that,  in  the 
arrangement  of  the  cars,  the  brake  beam  and 
brake  staff  were  for  the  purpose  of  mouotinf 
as  the  plaintiff  mounted. 

The  next  Question  presented  by  appellant  is 
that  the  veratct  is  against  the  law,  for  the  rea- 
son that  the  jury  disregarded  the  instniciioDS 
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of  the  court,  and  dedined  to  apply  them  to 
the  eyidence.  This  is  a  proposition  of  law 
^itb  which  we  fullj  concur,— a  proposition 
"Which  is  fully  discuned  in  the  case  of  Murray 
V.  Beinu  (decided  this  term)  (Mont.)  42  Pac. 
1057.  But  the  question  here  is,  Was  the  ver- 
dict against  the  instructions?  The  first  in- 
struction contrary  to  which  the  appelhint  daims 
the  verdict  was  rendered  is  as  follows:  *'If,  in 
the  discharge  of  a  dangerous  duty,  an  employee 
of  a  railroad  company  yoluntarily  places  him- 
fielf  in  a  dangerous  position  unnecessarily, when 
there  is  another  place  that  is  safer  that  he  could 
have  chosen,  and  he  has  time  to  exercise  his 
judgment,  and  an  injury  results  to  him  by  rea- 
son of  his  position,  he  cauDOt  recover  for  such 
injury."  But  it  is  to  be  observed  that  this  in 
struction  lajs  before  the  jury  the  conditioDS  of 
an  employee  yoluntarily  pladng  himself  in  a 
dangerous  position  unnecessarily,  when  there 
is  another  place  safer  that  he  could  have 
chosen,  etc.  But,  as  appears  in  the  treatment 
of  this  case  heretofore  in  this  opinion,  the  ey- 
idence  is  not  conclusive  that  the  plaintiff  yol- 
untarily and  unnecessarily  put  himself  in  a 
dangerous  position  when  he  might  have  chosen 
a  safer  one.  That  was  an  open  and  disputed 
fact  in  the  case,  and  there  was  evidence,  as  be- 
fore shown,  suflScient  to  go  to  the  jury  upon 
this  auestion;  and  the  lury,  in  finding  a  ver- 
dict ifor  the  plaintiff,  did  not,  hy  necessity,  find 
a/minst  this  instruction.  The  same  reason  ap- 
plies to  the  other  instructions  contrary  to  which 
the  appellant  daims  the  verdict  was  rendered. 

Appellant  complains  of  the  refusal  of  the 
court  to  give  the  following  instruction:  "In 
this  case  the  juir  may,  in  its  discretion,  ren- 
der a  general  veraict  or  a  spedal  one.  A  gen- 
eral verdict  is  one  by  which  vou  pronounce 
generally  upon  all  the  issues  In  fayor  of  the 
plaintiff  or  in  favor  'of  the  defendant.  A 
special  verdict  must  present  the  conclusions  of 
fact  as  established  by  the  evidence  and  not 
the  evidence  to  prove  them,  and  those  con- 
clusions of  fact  shall  be  so  presented  as  that 
nothing  shall  remain  to  the  court  but  to  draw 
from  them  conclusions  of  law."  In  connec- 
tion with  this,  the  appellant  complains  that  the 
court  submitted  to  the  jury  two  forms  of  yer- 
dicts  only,— one  a  general  verdict  for  the  plain- 
tiff, assessing  the  amount  of  the  damages,  and 
leaving  the  amount  blank  to  be  inserted  by  the 
jury.  It  is  said  in  American  Co,  v.  Bradford^ 
27  Cal.  865,  and  Smift  v.  Mulhty,  14  Or.  65, 
that  it  is  discretionary  with  the  court  whether 
or  not  it  submit  spedal  findings  to  the  jury. 
But  in  the  case  at  bar  no  findings  were  re- 
quested by  the  appellant.  He  did  not  ask  that 
the  court  submit  special  findings  upon  any 
branch  of  the  case.  Not  having  made  this  re- 
quest, he  cannot  complain  of  the  action  of  the 
court.  It  certainly  would  have  thrown  the 
jury  into  inextricable  confusion  to  instruct 
them,  as  appellant  requested,  that  they  might 
find  special  findings  or  special  verdict,  when 
not  the  slightest  intimation  was  given  to  them 
upon  what  questions  of  fact  they  should  find. 

Appellant  complains  that  (he  court  refused 
to  instruct  the  jury  that  there  was  no  evidence 
tending  to  show  that  the  defendant  bad  failed 
to  use  proper  care  to  keep  its  track  and  road- 
bed in  proper  condition;  nor  that  there  was 
any  evidence  that  would  justify  the  jury  in 
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finding  that  the  defendant  had  failed  to  use 
reasonable  care  in  keeping  the  ground  on  both 
sides  of  the  track  in  proper  condition  for  use 
by  the  employees.  But  if  this  instruction  had 
been  given  it  would  have  taken  that  question 
of  fact  wholly  from  the  juir.  We  are  of  opin- 
ion that  there  was  some  evidence  at  least  upon 
this  question,  and  the  treatment  of  this  branch 
of  the  case  seems  to  us  to  have  been  fully  cov- 
ered by  other  instructions  which  the  court 
gaye. 

As  to  the  exception  to  the  refusal  of  the  court 
to  give  instructions  Nos.  7  and  12,  requested 
by  the  appellant,  without  reciting  them,  we 
are  satisfied  to  say  that  the  questions  there 
raised  were  covered  by  other  instructions  given 
by  the  court 

Appellant  again  complains  of  the  refusal  of 
the  court  to  give  the  instruction  requested  by 
it.  No.  15,  as  follows:  ''The  undisputed  evi- 
dence is  that  the  plaintiff  had  the  power  to 
stop  the  engine  ana  cars  by  a  signal,  and  that 
it  was  the  duty  of  the  engineer  to  obey  his 
signals."  Following  this  was  defendant's  re- 
quest ^,  refused,  as  follows:  "I  charge  you 
that  the  plaintiff  had  a  right  to  stop  these  cars 
for  the  sole  purpose  of  mounting  them,  if,  in 
the  proper  discharffe  of  his  duties,  it  was  rea- 
sonably necessary  Uiat  he  should  mount  the  car 
on  the  brake  beam,  and  if  the  act  of  mounting 
a  fiat  car  or  the  brake  beam  thereof,  while  mov^ 
ing  at  the  rate  of  about  8  miles  an  hour, would 
orainarily  be  attended  by  any  considerable 
danger."  It  is  true  that  the  plaintiff  had  the 
power  to  stop  the  engine  by  signal  for  the  pur- 
pose of  mounting  them,  but  his  right  to  stop 
the  train  was  only  in  the  course  of  his  business 
as  brakeman,  and  it  was  all  through  the  case 
a  question  whether  his  mounting  the  car  while 
in  motion  was  per  u  contributory  negligence. 
We  have  determined  that  that  was  a  question 
for  the  jury.  •  If  the  court  had  given  the  in- 
structions as  charged,  it  would  have  taken  that 
question  away  from  the  jury,  and  practically 
instructed  the  jury  that  it  was  contributor 
negligence  •per  u  to  mount  the  cars  as  he  did. 

The  appellant  complains  of  the  refusal  of 
the  court  to  instruct  the  jury  as  requested  in 
Nos.  20  and  21,  which  are  as  follows:  "It  ap- 
pears from  the  evidence  that  the  plaintiff's  in- 
juries resulted  from  his  own  voluntary  act  in 
mounting  the  car  as  it  was  in  motion.  This 
being  the  case,  it  devolves  upon  the  plaintiff  to 
satisfy  you  hy  a  fair  preponderance  of  the  evi- 
dence that  he  was  not  guilty  of  negligence  con- 
tributing to  his  injury.**  "Under  the  circum- 
stances of  the  case,  the  burden  of  proving  that 
he  was  free  from  negligence  contributing  to  hia 
injury  rests  upon  the  plaintiff,  and  he  must  es- 
tanlish  his  freedom  from  such  negligence  by 
a  preponderance  of  evidence."  Counsel  on 
both  sides  of  this  case  have  extensively  argued 
the  question  of  the  burden  of  proof  of  con- 
tributory negligence.  It  is  as  unnecessary  to 
review  the  law  upon  that  topic  in  this  opinion 
as  it  was  to  discuss  it  in  the  briefs,  as  it  has 
long  been  settled  in  this  stste.  HigUy  v.  QiU 
mer^  8  Mont.  97,  85  Am.  Rep.  450;  Kennon  v. 
Qilmer,  4  Mont.  488;  Wall  v.  EeUna  Street  R. 
Co,\2  Mont.,  St  paee  56;  NeUon  v.  Helena,  16 
Mont. — .  Contributory  negligence  is  a  mat- 
ter of  defense,  and  plaintiff  need  not  allege  or 
proye  its  absence.    The  corollary  to  this  rule 
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it  that,  wbenever  tLe  plalntilTt  own  ctae  niaet 
ft  presamption  of  oootribatory  negligeDoe,  the 
trardeD  of  provlDg  iu  abience  to  immediately 
upon  him,  and  it  devolvet  upon  tbe  plaintijz 
to  clear  himself  of  tuspidon  of  contributory 
ne/cligenoe  which  he  himself  has  created.  See 
cases  last  cited.  The  instroctions  refused  were 
based  upon  the  ground  that  the  plaintiff  had 
shown  himself  guilty  of  contributory  neg- 
ligence. As  heretofore  demonstrated,  this  was 
DOl  the  fact    The  instructions  were  therefore 


inapplicable  and  properly  refused.  It  did  oot 
appear  by  the  testimony  on  the  part  of  the  plaiii- 
tlli  that  there  was  a  presumption  of  his  cootrib- 
utory  negligence. 

Having  reviewed  the  points  raised  upon  thli 
appeal,  we  are  of  opinion  ihtii  the  judgmental 
the  order  denying  a  new  trial  should  be  ajirmei, 
which  is  accordingly  done. 


Pambertoa*  Ch.  J.,  and  BmaU  J-t  ooa- 
cur. 


CALIFORNIA.  SUPREME  COURT. 


James  WHOLET,  Beept., 

V, 

Leona  J.  CALDWELL  et  al,  AppU. 

.  (l06GaL«.) 

!•  Agrmnt  bja  rl]MuiJui  proprietor  of 
laad  bordcnliiip  on  tlie  stroam  below 


that  retained  hj  liim»  and  of  the 

aooustomed  to  flow  in  the  stream,**  will  not  en- 
title the  gnntee  to  go  upon  the  gTaator*ii  laad  to 
return  to  tbe  stream  waters  suddenly  dlvened 
by  an  extraordinary  freshet. 
im  A  riparian  proprietor  hao  no  right 
to  fro  upOD  another's  land  and  reMore  to  the  old 
obannel  the  water  whioh  has  been  snddeolr 


KonL—Righte  in  water  of  etrtam  a»  affected  by  aet 
of  Qod  or  fiatvrai  ehange  of  eouree. 

Very  few  cases  have  dealt  with  this. question  di- 
rectly, and  Wholbt  v.  CAXiDwnLXi  seems  to  be  the 
first  in  wblob  the  question  of  tbe  right  of  a  rlpi^ 
rian  owner  above  whose  land  the  water  lias  left  the 
channel  to  restore  it  to  its  natural  bed  has  been 
considered.  The  doctrine  of  Lord  Hale  as  stated 
in  WhoiiBT  ▼.  CAummuL,  that  if  a  river  running 
between  the  lands  of  A  and  B.  leaves  its  course  and 
sensibly  makes  iti  channel  wholly  on  the  land  of 
An  the  whole  river  belongs  to  A.^  is  but  remotely 
analogous,  and  cannot  be  regarded  as  settling  the 
question  ot  tbe  right  to  restore  tbe  water  to  its  an- 
cient course.  He  bases  the  statement  upon  the 
naxlm  aqua  eedU  solo.  Hargrave,  Law  Tracts,  6: 
6  Cow.  687. 

But  the  fact  that  the  title  to  the  water  follows 
that  of  tbe  land  while  it  is  upon  the  land  does  not 
conclusively  establish  that  there  may  not  be  a  right 
to  prevent  the  water  from  going  upon  the  land. 

Gonsequently  WHOXiiT  v.  Caij>wkll  must  rest 
npon  Its  own  reasoning  and  be  regarded  as  tbe 
pioneer  case  upon  tbe  subject. 

In  Miflsissippi  Cent  B.  Co.  v.  Mason,  SI  Miss.  284|it 
Is  laid  that  the  right  of  a  riparian  owner  to  the  con- 
tinued flow  of  tbe  water  In  its  natural  channel 
eould  only  be  extinguished  by  operation  of  law, 
the  act  of  Ood,  or  the  act  of  himself,  but  it  is  not 
stated  what  act  of  Ood  Is  neoeisaty  to  effect  such 
result. 

There  are  some  cases  in  whioh  the  right  to  re- 
move deposits  which  have  gradually  accumulated 
has  been  considered.  And  such  cases  are  quite 
closely  analogous  to  that  of  a  sudden  change  of  the 
oourse  of  the  stream,  for  the  same  reason  which 
would  permit  one  man  to  enter  upon  the  land  of 
anottier  to  clean  out  the  channel  for  the  purpose 
of  preserving  the  ancient  flow  of  the  water,  would 
justify  his  going  there  to  return  tbe  water  to  its 
ancient  channel. 

Prescott  V.  White,  21  Pick.  841,  88  Am.  Dec.  866, 
was  a  case  of  tbe  exercise  of  an  easement  by  the 
upper  riparian  proprietor  in  cleaning  out  his  race- 
way over  tbe  laud  of  a  lower  proprietor. 

The  owner  of  a  mill  has  an  easement  in  tbe  land 
below  for  the  free  passage  of  the  water  from  his 
mill,  accompanied  by  a  right  to  enter  upon  the 
land  for  the  purpose  of  cleaning  out  the  stream  and 
removing  obstructions  to  tbe  free  flow  of  the  wa- 
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ter.   Prescott  v.  Williams.  S  Met.  488,  88  Am.  Dec 
688. 

But  those  cases  probably  depend  more  upon  the 
Massachusetts  mill  acts  for  their  determinatloo 
than  upon  general  principles  of  law.  On  tbe  coo* 
trary,  it  was  held  in  Bood  v.  Johnson,  88  Yt.  R.tliit 
the  accumulation  of  a  sand  bar  in  a  stream  Is  or* 
dinarily  one  of  those  natural  results  which  neither 
party  has  a  right  to  interfere  with  by  direct  i*> 
moval. 

In  cases  which  have  been  decided  under  tbe  doe- 
trine  of  prior  appropriation  it  has  been  held  tfast 
an  approprlator  can  go  upon  the  land  of  an  upper 
proprietor  and  remove  obstructions  such  as  sedi- 
ment from  the  bed  of  the  stream  so  as  to  peinli 
the  water  to  flow  in  its  natural  oourae  to  the  besd 
of  the  ditch.  Orlsman  v.  Heiderer,  ft  Goto.  66i;  Ware 
V.  Walker,  70  Oal.  fiSl. 

Tbe  fact  that  a  freshet  deposits  dfirfs In  astresn 
so  that  it  shuts  off  almost  all  of  the  water  formerly 
flowing  therein  does  not  give  a  third  person  a  risht 
to  enter  upon  the  bed  of  the  stream  and  constniot 
a  dam  for  tbe  purpose  of  diverting  the  water  of  tbe 
stream  to  a  different  use  of  his  own.  Paige  ▼• 
Bocky  Ford  Canal  ft  L  Co.  88  Cal.  68. 

There  seems  to  be  no  question  that  the  owner  of 
the  land  at  the  point  where  the  water  left  Its  chss- 
net  may,  if  he  acts  promptly,  return  it  to  its  bed. 

Tbe  owner  of  tbe  land  where  tbe  break  occon 
may  restore  the  water  to  its  old  channel.  Tathifl 
V.  Scott,  48  y t.  886, 5  Am.  Bep.  SQL 

The  person  on  whose  land  the  water  leaves  In 
banb  may  erect  barriers  to  return  it  to  its  natunl 
channeL    Pieree  v.  Kinney,  60  Barb.  66. 

So,  one  interested  in  the  navigation  of  a  stretn 
may  repair  a  break  in  its  banks  with  the  consent  of 
the  owner  of  the  land,  where  the  break  occun,  tl- 
though  tbe  effect  Is  to  cast  the  water  against  the 
banks  of  other  riparian  owners  to  their  Injuiy. 
Slater  v.  Fox,  5  Hun,  644. 

But  the  upper  proprietor  may  estop  bimscir  froa 
returning  the  water  to  its  natural  channel  by  asin 
which  will  make  it  detrimental  to  tbe  other  propri- 
etors if  the  water  Is  returned.  Smith  v.  Muagrot'C 
88  Mo.  A  pp.  241. 

So,  if  tbe  upper  proprietor  acquiesces  for  ten 
years  in  the  changed  course,  he  cannot  restore  tbe 
water  to  its  ancient  channeL  Woodbury  v.  Shon, 
17  Vt. 887, 44  Am.  Deo.8li,  U.  P. F. 
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diverted  Ikf  tlieftot  of  Ood  so  aato  flow 

(JalyU,inft.) 

APPEAL  by  defendaDtfi  from  a  Jadgment  of 
the  Superior  Coart  for  Siskiyou  County  in 
favor  of  plaintiff  in  an  action  brought  to  com- 
pel defendants  to  permit  the  water  of  a  cer- 
tain watercourse  to  be  returned  to  the  channel 
from  which  it  had  been  diverted  by  a  freshet. 
Beterted. 

The  facts  are  stated  in  the  opinion. 

Mr,  L.  F.  Cobum*  for  appellants: 

The  granting  to  plaintiff  of  the  right  of 
"way  across  defendants'  said  land  and  the  right 
to  such  control  over  said  creek  is  an  invasion 
of  the  rights  of  private  property;  the  taking 
of  private  property  for,  not  public,  but  private 
use  without  just  compensation. 

Black's  Pom.  Riparian  Rights,  g  109;  Cal. 
ConsL  art.  1,  g  14. 

Plaintiff  cannot  enter  on  defendants'  land 
under  the  facts  stated  in  the  complaint  and 
make  any  chanires  thereon. 

Gould,  Waters,  g  281.  note  6;  Nevada  Water 
Co,  V.  PovM,  84  Cal.  109.  91  Am.  Dec.  686; 
Lax  V.  Haoffin,  69  Cal.  255. 

It  is  a  right  of  the  riparian  owner  at  com- 
mon law  to  have  the  stream  flow  in  its  natural 
channel  without  diversion,  but  this  risht  ex- 
tends no  further  than  the  boundary  of  his  own 

Black's  Pom.  Riparian  Rights,  gg  7,  8; 
Gould,  Waters,  g  204;  Angell,  Watercourses, 
§  95:  8  Kent,  Com.  p.  489;  Msath  v.  WUltafM, 
25  Me.  209,  48  Am.  Dec.  269. 

A  watercourse  running  between  the  lands  of 
A.  and  B. ,  which  leaves  its  course  and  suddenly 
and  sensibly  makes  its  channel  wholly  on  the 
land  of  A.,  belongs  wholhr  to  A. 

Angell,  Watercourses,  g  57,  and  authorities 
therein  cited;  8  Kent,  Com.  p.  525;  Gould, 
Waters,  §  160,  note  5. 

The  findings  of  the  court  with  regard  to 
' 'well-defined  streams  emanating  from  towards 
the  *North  channel  of  Parks  creek'  and  flowing 
into  the  'Spring  Branch  channel'  are  not  suffi- 
cient to  |ive  a  right  to  any  of  such  percolating 
waters  ir  such  tney  are,  or  a  right  to  have 
Parks  creek  continue  to  flow  in  said  'North' 
or  any  other  channel." 

Pom.  Riparian  Rights,  g  68:  Haneon  v.  Me- 
Cue,  42  Cal.  808, 10  Am.  Rep.  299;  Civil  Code, 
g§  1,  410;  Gould,  Waters,  gg  229,  280-»^88; 
Southern  P.  R.  Co,  v.  Deftnir,  95  Cal.  615,  19 
L.  R.  A.  92;  19  Am.  A  Eng.  £nc.  Law.  p.  28, 
and  note  80;  Frostier  v.  ffrown,  12  Ohio  St. 
294;  WheatUy  v.  BaugK  25  Pa.  528,  64  Am. 
Dec.  721;  Painter  v.  Paaadena  Land  A  W. 
Co,  91  Cal.  74. 

Mr,  James  F.  Farraher,  for  respondent: 

The  appropriator  by  his  appropriation,  and 
tbe  ripnrianist  bv  his  acquisition  of  riparian 
lands,  acQuires  the  rifrht  to  have  the  waters  of 
a  stream  flow  to  his  ditch  or  lands  in  its  accus- 
tomed channels. 

Lower  Ktnoe  Riter  Water  Ditch  Co.  v.  Kinge 
Biter  A  F,  Canal  Co.  60  Cal.  410;  BeiWron  v. 
Kinge  Biver  A  F,  Canal  Co,  76  Cal.  12;  Lux  v. 
Ilaggin^  69  Cal.  255;  Rigney  v.  Tacoma  Land 
&  W.Co,^  Wash.  576,  26  L.  R.  A  425;  Kay 
V.  /Ttr*.  76  Md.  41;  Black's  Pom.  Riparian 
Rigbts,  gg  8-10;  Angell,  Watercourses,  7th  ed. 
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This  right  is  an  easement 

Civil  Code,  g  801;  Angell,  Watertxmrses,  7tli 
ed.  g  142:  Wwre  v.  Walker,  70  CaL  601. 

It  carries  with  it  such  secondary  easements 
as  are  essential  to  its  enjoyment. 

Angell.  Watercourses,  gg  158-160;  IFarv  t. 
Walker.  70  Cal.  595. 

Rights  in  water  coming  from  a  spring  by 
percolation  are  acquirable  by  prior  appropria* 
tion.  and  the  appropriator  cannot  be  devested 
of  them  by  a  subsequent  owner  of  the  soil. 

Croee  v.  KitU,  69  Cal.  222,  58  Am.  Rep. 
568;  BaU  v.  MeUa,  58  Cal.  578;  Ely\.  Fergu- 
eon,  91  Cal.  188;  WiUis  v.  Perry  (Iowa)  26  L. 
R.  A.  124:  Civil  Code,  gg  662,  1088;  Voeeo  v. 
Conroy,  104  Cal.  468. 

Mr.  J.  J.  De  HaTen;  with  Mr.  James 
F.  Farraherp  fai  support  of  petition  for  re- 
hearing: 

Ownership  was  based  on  a  grant  from  ap- 
pellants'testate  predecessor  of  the  waters  of 
this  Spring  Branch  channel,  not  as  an  appur- 
tenant of  the  lands  granted,  or  as  a  part  of 
them,  but  as  an  independent  right  created  by 
an  independent  covenant  in  the  instrument  of 
grant  which  conveved  said  water  specifically. 

This  grant  vesteu  the  same  title  in  respond- 
ent, to  the  waters  of  Sprint  Branch  channel, 
as  would  a  valid  appropriation  Uiereof .  and 
created  an  easement  in  favor  of  respondent  to 
have  tbe  flow  continued  through  the  usual 
channel  to  his  ditch  and  lands. 

Kinney,  Irrigation,  g  285,  and  cases  cited; 
Black's  Pom.  Riparian  RighU,  g  61;  Gould, 
Waters,  g  299,  and  cases  cited. 

If  the  diversion  is  gradual,  the  rule  stated 
by  Sir  Mathew  Hale  applies,  but  where  it  is 
sudden,  as  by  avulsion,  the  diverted  rights  may 
be  restored. 

Aneell,  Watercourses,  7th  ed.  gg  56-58; 
Gould,  Waters,  2d  ed.  g  159;  Rood  v.  Johneon, 
26  Yt.  72;  Tutm  v.  Scott,  48  Vt  527,  5  Am. 
Rep.  801;  Woodbury  v.  Short,  17  Yt.  887,  44 
Am.  Dec.  844;  Paige  v.  Roeky  Ford  Canal  dt  L 
Co,  88  Cal.  98;  Seriter  v.  Smith,  100  N.  T. 
471,  53  Am.  Rep.  224. 

iWt  J.,  delivered  the  opinion  of  the 


court: 

Plaintiff  is  a  lower,  defendants  are  upper, 
riparian  proprietors,  t^arks  creek  for  many 
years  haa  flowed  over  the  land  of  defendants  to 
a  point  on  that  land  known  as  '^Batterton 
Crosfting,"  where  it  divided  into  two  branches, 
called  the  "North  channel"  and  the  "South 
channel."  About  one  third  of  the  waters  of  the 
creek  passed  on  to  the  plaintiff's  land  through 
the  North  channel,  while  the  remaining  two 
thirds  flowed  down  the  South  channel.  A 
third  waterway,  seemingly  an  ancient  course 
of  Parks  creek,  left  the  main  stream  about  one 
half  a  mile  above  Batterton  crossing,  and  en- 
tered upon  and  extended  over  the  land  of 
plaintiff  in  a  direction  parallel  with  that  of 
the  North  channel.  This  last  waterway  was 
known  as  the  "Sprine  Branch  channel." 
There  was  no  direct  surface  flow  from  Parks 
creek  into  it,  the  point  of  separation  being 
dammed  by  gravel,  bowlders,  and  debrie,  but 
its  bed  was  lower  than  the  bed  of  the  North 
channel,  and  from  North  channel  by  percola- 
tion and  by  small  but  deflned  surface  streams 
water  rose  in  this  Spring  Branch  channel  and 


BfS^ 


California  Sufbemb  Court. 


July. 


flowed  over  plaintiff's  lands.  Tbe  amount  of 
ifater  so  rising  bore  direct  relation  to  the 
amount  of  water  flowing  tbroufsh  tbe  North 
channel.  Plaintiff  relid  upon  tbe  waters  of 
tbe  Spring  Branch  and  North  channels  for  all 
beneficial  purposes.  Such  were  tbe  conditions 
until  tbe  winter  of  1890-81,  when  an  extraor- 
dinary freshet  deposited  a  bar  of  bowlders, 
gravel,  and  d^ris  at  tbe  bead  of  the  North 
channel,  and  thus  prevented  the  waters  from 
flowing  into  it  as  had  been  their  wont.  At  tbe 
same  time  tbe  waters  cut  a  new  bed  for  them- 
selves. This  **new  channel"  (so  named)  left 
tbe  original  stream  from  the  south  about  a  mile 
above  Batterton  crossing,  extended  in  a  general 
course  parallel  with  it,  and  Joined  tbe  South 
channel,  still  on  the  lands  of  defendants,  above 
the  point  where  South  channel  entered  plain- 
tiff's property,  and  thence  flowed  on  by  the 
accustomed  South  channel.  During  tbe  flrst 
year  after  this  change  some  of  tbe  water  passed 
down  tbe  old  way  to  Batterton  crossing.  Tbe 
rains  of  tbe  following  year  deposited  a  bar  in 
the  main  stream  at  tbe  point  where  tbe  new 
channel  had  been  cut,  and  thereafter  all  the 
waters  of  the  creek  flowed  down  this  new 
channel  into  the  South  channel,  and  so  on  to 
defendants'  lands,  leaving  dry  the  original  wa- 
tercourse down  to  Batterton  crossing,  and, 
consequently,  also  the  North  channel  and  tbe 
iiipring  Branch  channel.  Plaintiff  then  com- 
mence this  action,  averring  that  these  changes 
were  occasioned  wholly  by  natural  causes,  and 
asserting  the  right  to  enter  upon  defendant's 
land,  and  to  take  such  necessary  and  proper 
steps  as  might  be  required  to  return  the  water 
to  tbe  channels  wherein  it  flowed  prior  to  the 
year  1889,  and  asking  that  defendants  be  en- 
joined from  preventing  him  from  entering  upon 
their  land  and  doing  such  proper  and  necessary 
acts.  He  also  pleaded  a  grant  to  himself,  from 
defendants'  predecessor,  of  his  land  and  of 
'*t he  waters  accustomed  to  flow  in  tbe  Spring 
Branch  channel."  Defendants  denied  the  as- 
serted rights,  and  by  cross-complaint  pleaded 
tbe  construction  and  maintenance  for  thirty 
years  last  past  of  a  dam  across  tbe  bead  of  tbe 
i^orth  channel  sufficient  to  divert  all  tbe  water 
thereof,  during  ordinary  low  stages,  from  the 
North  to  tbe  South  channel,  and  also  their  pre- 
scriptive right  to  divert  two  thirds  of  tbe  water 
of  the  creek  by  ditches.  They  pleaded  de- 
fendants' interference  with  these  rights,  and 
a$ked  damages  accordingly.  Plaintiff  was  de- 
nied an  injunction,  but  as  riparian  proprietor 
and  as  grantee  under  tbe  deed  above  mentioned, 
was  decreed  tbe  right  of  ''restoring  and  re- 
straining the  waters  of  Parks  creek  to  the  fol- 
lowing channels:  First,  from  tbe  point  where 
tbe  new  channel  cut  from  and  left  tbe  former 
channel  (original  bed  of  tbe  stream)  down  said 
former  channel  in  a  single  body  to  the  Batter- 
ton crossing:  second,  from  the  Batterton 
crossing  in  two  channels  in  tbe  following  pro- 
portions, to  wit:  One  third  through  the  said 
North  channel,  and  the  remainder  through 
said  South  channel." 

We  cannot  see  that  tbe  rights  of  tbe  parties 
In  this  action  are  in  any  way  affected  by  the 
grant  to  plaintiff  "of  the  waters  accustomed 
to  flow  in  tbe  Spring  Branch  channel."  Agtta 
eedit  iolo.  This  grant  accompanied  tbe  grant 
of  the   land  boraering   upon   that   channel. 
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Whether  the  waters  which  flowed  In  it  csme 
from  tbe  North  channel  by  percolation  and 
seepage,  or  by  well-deflned  subterranean  or 
surf  ace  channels,  can  here  make  no  differeoce. 
For,  in  either  case,  tbe  utmost  that  could  be 
claimed  for  the  grant  would  be  that  it  gave 
plaintiff  full  right  to  the  waters  against  aoj 
asserted  right  of  tbe  defendants  to  them,  and 
protected  him  from  any  use  which  defend&Dti 
might  make  of  the  waters  of  the  creek  after 
the  grant  to  the  injury  of  their  rieht  in  these 
waters.  But  the  complaint  of  plaintiff  does 
not  declare  upon  any  such  invasion  or  infrinfre- 
ment  by  defendants.  It  asserts  the  right  to  go 
upon  the  land  of  an  upper  riparian  proprietor, 
and  return  a  stream  to  its  original  chaoDd 
which  has  been  diverted  therefrom  auddenlj 
and  sensibly  b^  natural  cauaes.  And  plaintilTi 
warrant  in  doing  this  rests,  not  upon  any  con- 
tractual relations  with  defendants,  but  apoa 
bis  prerogatives  as  a  lower  riparian  propnetor. 
We  do  not  attach  importance  to  the  contentioa 
of  appellants  that  the  right  of  the  lower  ripa- 
rian proprietor  is  merely  to  have  the  water 
enter  his  land  by  its  accustomed  chauneU, 
without  regard  to  the  quantity  which  these 
channels  are  wont  to  carry.  The  lower  pro- 
prietor, as  against  the  unwarranted  acts  of 
the  upper,  is  entitled,  not  only  to  have  tbe  wa- 
ter enter  his  land  by  its  accustomed  channels, 
but  to  have  each  channel  carry  its  due  amount 
of  water.  Any  other  rule  would  lead  to  un- 
told hardship  and  oppression. 

But  we  are  here  concerned  only  with  the 
rights  of  the  lower  proprietor  where  the  change 
in^the  channel  has  been  caused,  not  by  the  act 
of  man,  but  by  the  act  of  Ood.  Does  the  right 
of  the  riparian  proprietor  to  have  the  water 
enter  his  land  by  its  accustomed  channels  stand 
superior  to  changes  wrouji^bt  In  the  flow  of  a 
stream  by  the  act  of  Providence?  Has  such  a 
proprietor  a  paramount  right  over  tbe  forces  of 
nature,  as  well  as  over  the  acts  of  man,  to  in- 
sist that  water  which  has  once  flowed  upon  bis 
land*shall  always  flow  upon  it?  A  somewhat 
extended  examination  leads  to  the  conclusion 
that  the  assertion  of  such  a  right  is  new  to  ju- 
risprudence. The  right  finds  no  recognition 
by  the  commentators  of  either  the  dvil  or  com- 
mon law,  and  no  case  has  come  under  our  ob- 
servation In  which  the  question  is  considered. 
Even  Sir  Matthew  Hale,  whose  De  Jure  Maris  is 
declared  by  Chancellor  Kent  to  have  exhausted 
tbe  learning  on  the  subject,  makes  no  mention 
of  so  important  a  topic.  This  silence  is  itself 
significant;  for  it  is  not  easily  to  be  believed 
that  if  this  important  right  exists  it  would  not 
have  been  asserted  and  announced  In  numerous 
instances.  While  thus  lacking  in  authority.lt 
is  certain  that  tbe  contention  cannot  find  better 
support  from  principle  or  reason.  The  founda- 
tion of  the  riparian  proprietor's  rights  rests  upon 
the  universdly  accepted  maxim,adopted  by  the 
common  law  from  the  civil  law.  Aqua  currit, 
et  d^/et  eurrere  utcurrere  toUhat  ex  jure  nature. 
These  rights  thus  draw  their  support  from  tbe 
laws  of  nature,  but  they  do  not  rise  superior 
to  those  laws.  When,  by  their  operation,  tbe 
fiow  is  lost  the  right  is  lost  with  it.  Tbe  ce« 
channel  itself  becomes  the  natural  channel 
Otherwise  a  riparian  proprietor  would  holdall 
lands  above  him  in  extraordinary  and  perpet- 
ual servitude.    If,  by  the  forces  of  nature,  tbi 
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«tream  should  change  its  course  at  a  point  miles 
above  him,  he  would  still  be  empowered  to 
«ubject  any  and  all  of  the  intermediate  terri- 
tory to  operations  requisite  to  enable  him  to 
turn  the  water  back  upon  his  own  premises, 
«nd  this  power  would  be  his  to  the  very  foun- 
tain head  of  the  stream.  8uch  a  doctrine  could 
not  be  tolerated.  If  it  be  needed,  however, 
the  reasoning  of  the  foregoing  finds  abundant 
support  in  analogous  principles  of  the  law 
^hich  are  firmly  established.  Says  Sir  Matthew 
Hale  (De  Jure  Maris,  chap.  1):  *'A  water- 
course running  between  the  lands  of  A.  and  B., 
which  leaves  its  course  and  suddenly  and  sen- 
sibly makes  its  channel  wholly  upon  the  land 
«of  A.  belongs  wholly  to  A."  This  rule  has 
been  reannounced  by  all  the  later  text- writers, 
and  has  been  adopted  bv  the  courts  without 
'Suggestion  of  dissent.    8  Kent,  Com.  428;  2 


Bl.  Com.  262;  Angell,  Watercourses,  g  (Ft; 
Gould,  Waters,  $  160,  and  cases  thereunder. 
True,  it  has  usually  been  invoked  in  cases  of 
boundaries  and  of  the  accretion  and  relictioa 
of  land,  but  nevertheless,  by  necessary  impli- 
cation, it  defines  the  riparian  proprietor's  right 
in  the  matter  under  consideration.  Because,  if 
the  stream  belongs  wholly  to  A.,  thus  depriv- 
ing B.  of  all  his  riparian  rights,  this  can  only 
result  because  B.  has  no  right  to  go  upon  an- 
other's land  and  restore  to  the  old  channel  the 
water  which  has  been  diverted  therefrom  ex 
jure  naturm. 

For  the  foregoing  reasons  the  judgment  is  f»> 
versed,  and  the  case  remanded. 

We  concur:  HeFarlaad»  J.;  Temple»J. 
Rehearing  in  banc  denied. 
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SOUTHERN      RAILWAY     COMPANY, 

Appt., 

V. 

Joseph  H.  BOUENIOHT,  Intervener,   Ap- 
pellee, 

(70  Fed.  Rep.  4tfD 

!•  A  mortgrasee  of  a  railroad  by  ao- 
eeptlii^  the  w^ortgB^CB  sabseqnoat  to 
tbe  peuamskge  of  a  statute  giying  judflrments 
against  the  railroad  oompany  for  personal  In- 
juries recovered  in  acUons  oommenoed  within 
twelve  months  ftom  tbe  Injury  precedence  over 
any  mortgage  or  security  for  bonds  assents  to 
tbe  priority. 

d«  A  railroad  mortir>MP^  !■  ^^^  entitled 
to  priority  ower  a  Jadi^B^eat  for  personal 
injuries  subsequently  recovered,  under  8.  C.  Gen. 
Stat.  1882,  I16S»,  providing  that  such  Judgment 
shall  ta^e  precedence  over  any  mortgage,  be- 
cause of  the  further  provision  that  they  shall  re- 
late back  to  the  date  when  tbe  cause  of  ac- 
tion arose,  and  tbe  fact  that  the  injury  was  sub- 
sequent to  the  mortgage. 

3.  A  Jndpnent  for  personal  injuries  is 
not  depriwed  of  its  priority  over  a  rail- 
road mortgage,  under  8.  C  Gen.  Stat.  1882,  §  1628, 
by  the  fact  that  the  mortgage  was  executed  by  a 
consolidated  company  formed  from  companies 
organized  in  South  Caroliua  and  other  states,  and 
the  entire  property  was  sold  as  a  unit,  as  against 
a  purchaser  who  agreed  as  part  of  the  price  to 
satisfy  all  claims  adjudged  prior  in  lien  to  the 
mortgage. 

<4*  A  pnrehaser  on  foreclosure  of  the 
property  of  a  railroad  eompaay»  who 

has  covenanted  to  discbarge  all  liens  held  prior 
to  the  mortgage.  Is  not  entitled  to  assert  an 
equity  for  the  revival  of  prior  mortgages  exe- 
cuted before  the  passage  of  8.  C.  Gen.  Stat.  1882, 
1 1628,  giving  Judgments  for  personal  injuries 
priority  over  railroad  mortgages,  so  as  to  destroy 
the  precedence  of  such  a  Judgment  over  the 

NOTS.— As  to  liability  of  consolidated  railroad 
•oompany  for  obligations  of  its  predecessors,  see 
«ioee  to  Chicago  ft  I.  C.  K.  Co.  v.  Hall  (Ind.)  23  L.  B. 
A.23L 
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mortgage  upon  which  the  sale  was  made,  or  to 
claim  a  proportionate  reduction  by  reason  ther»> 
of. 

6.  The  reeord  of  a  Judi^B^ent  afpUnst  a 
railroad  company  for  personal  in- 
iories  isadmlflslble  as  against  a  purchaser  on 
foreclosure  sale  who  agreed  as  part  of  tbe  price 
to  satisfy  all  claims  held  prior  in  lien,  not  simply 
to  establish  the  fact  of  its  rendition,  but  as  proof 
of  when  the  action  was  brought,  for  what,  and 
the  amount,  for  the  porpose  of  showing  that 
such  Judgment  Is  prior  to  the  mortgage  under 
the  South  Carolina  statute  giving  Judgments  for 
personal  injuries  precedence  over  railroad  mort> 
gages. 

6.  A  railroad  company  which*  nnder 
the  lease  of  another  road»  is  condnet- 

Ukg  it  wboUy  in  the  interest  of  the  lessor,  oc- 
cupies the  position  merely  of  operating  agent, 
and  the  lessor  is  liable  for  injuries  from  the  neg- 
ligence of  the  lessee. 

7*  A  personal  ii^nry  in  another  state 
for  which  Jnd^^ent  is  recowered  in 
Sonth  Carolina  is  within  8.  G.  Gen.  Stat.  1882, 
1 1528,  giving  priority  to  a  Judgment  recovered 
on  a  cause  of  action  against  a  railroad  company 
for  personal  injuries  over  any  railroad  mort- 
gage. 

8.   A  consolidated  railroad  company 

may  be  held  responsible  for  the  acts  and  neglects 
of  its  constituent  members  as  done  by  it  as  a 
whole. 

9*  The  priority  of  a  Judi^B^ent  recow* 
ered  against  a  consolidated  railroad 
company  over  a  mortgage  made  by  such  com- 
pany, under  S.  C.  Gen.  Stat.  1882,  §  lSi»,  cannot  be 
defeated  on  the  theory  that  the  mortgagor  was 
in  fact  three  corporations  of  different  states, 
and  that  the  injury  was  inflicted  in  the  exercise 
of  the  franchises  of  a  separate  domestic  corpo- 
ration of  another  state. 

(November  7, 1806.) 

APPEAL  by  tbe  purchaser  of  the  Charlotte, 
Columbia,  &  Augusta  Railroad  Company 
from  a  decree  of  tbe  Circuit  Court  of  tba 
United  States  for  tbe  District  of  South  Caro- 
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Hot  dfrectlog  It  to  pajr  to  iDtenrener  tbe 
•moant  of  bit  claim  against  the  compaDy  for 
damages  for  personal  injuries,  it  being  a  claim 
prior  to  tbe  mortgage  under  wbicb  appellant 
parcbased  tbe  road.    Afflrmed. 

Before  Fuller,  Circuit  Justice,  Goff,  Circuit 
Judge,  and  Hugbes,  District  Judge. 

Statement  by  Fallep*  Circuit  Justice: 
Tbe  Cbarlotte  &  South  Carolina  Railroad 
Company  was  incorporated  by  tbe  states  of 
North  Carolina  and  South  Carolina,  and  tbe 
Ck)1umbia  &  Augusta  Railroad  Company  by 
tbe  states  of  South  Carolina  and  Georgia. 
These  companies  were  consolidated  under  the 
Dame  of  tbe  Charlotte,  Columbia,  A  Augusta 
Railroad  Company,  in  accordance  with  an  act 
of  the  general  assembly  of  South  Carolina  ap- 
proved March  19, 1869,  wbicb  provided:  "That 
tbe  Cbarlotte  A  South  Carolina  Railroad  Com- 
pany and  tbe  Columbia  A  Augusta  Railroad 
Company  shall,  upon  tbe  consent  of  tbe  stock- 
bolders  of  each  company,  be  consolidated,  and 
form  one  and  the  same  body  corporate,  under 
the  name  of  the  Charlotte,  Columbia,  A  Au- 
gusta Railroad  Company,  possessing  all  tbe 
rights,  powers,  privileges,  immunities,  and 
franchises  conferred  upon  said  companies,  by 
tbe  several  acts  heretofore  passed  and  now  of 
force,  incorporating  said  companies,  and 
amending  the  charters  thereof,"  and  that  "the 
affairs  of  the  said  consolidated  company  shall 
be  managed  and  directed  by  a  general  noard, 
to  consist  of  eighteen  directors,  to  be  elected  by 
tbe  stockholders  from  among  their  number: 
provided,  that  four  of  tbe  directors  shall  be 
elected  from  amonest  the  stockholders  residing 
in  the  state  of  Sorth  Carolina,  and  four 
amongst  tbe  stockholders  residing  in  tbe  state 
of  Georgia."  8.  C.  Laws  18e&-69,  p.  282. 
And  an  act  of  the  leirislature  of  Georgia,  ap> 
proved  February  20,  l669  (Laws  1869.  p.  154), 
and  of  the  legislature  of  North  Carolina,  ap- 
proved April  12. 1869  (N.C.  Pub.  Laws  1868-69, 
p.  698),  to  the  same  effect. 

Tbe  consolidated  company  owned  a  road  ex- 
tending from  Charlotte,  N.  C,  to  Augusta, 
Ga.,  which  passed  across  the  state  of  South 
Carolina,  in  which  by  far  tbe  lar^^est  part  of 
the  track  was  situated.  On  July  1.  1888,  this 
company  executed  to  the  Central  Trust  Com- 
pany of  Kew  York  a  mortgage  upon  the  whole 
road,  together  with  equipment,  appurtenances, 
and  franchises,  to  secure  its  coupon  bonds, 
which  were  issued  and  negotiated  to  the  amount 
of  1500,000.  The  mortgage  recited  that  its  ex- 
ecution was  authorized  at  a  meeting  of  the 
board  of  directors  of  the  company,  held  at  the 
city  of  Columbia,  8.  C,  June  1, 1888,  and  rati- 
fied by  tbe  stockholders  of  that  company  at  a 
meetinff^  held  in  said  city  on  July  26  of  that 
year,  in  1886  the  company  leased  all  its  fran- 
chises and  propertv,  including  the  whole  line 
of  railroad  from  Augusta  to  Charlotte,  to  the 
Richmond  &  Danville  Railroad  Company;  and 
thenceforward  all  the  rolling  stock  of  the  road 
was  owned,  and  all  its  operations  were  con- 
trolled and  managed,  by  the  latter  company, 
whose  agents,  without  interference  on  tbe  part 
of  the  lessor,  were  in  chargeof  allof  the  business 
of  the  road.  The  Richmond  &  Danville  Rail- 
road Company  and  all  its  property  and  leased 
lines  went  into  tbe  hands  of  a  receiver  in  June, 
SOL.  RA. 


1892.  The  interest  fall' rg  d  je  Julv  1. 1896,  o» 
the  bonds  secured  b}  ^^c  consolidated  coa- 
pany's  mortgage,  was  not  paid;  wheieapoii 
tbe  trustee  in  the  mortsage,  the  Oentral  Trust 
Company,  filed  its  bill  to  foreclose  July  81, 
1898,  and  receivers  were  appointed  under  or- 
der dated  July  28, 1898.  April  7, 1884,  a  final 
decree  of  foreclosure  was  entered,  ordering  the 
sale  of  the  road,  lliis decree  provided:  "Tbe 
purchaser  or  purchasers  at  said  sale  shall,  as 
part  of  tbe  consideration  tot  such  salc^  take 
the  property  purchased  upon  the  express  ooo- 
dition  that  he  or  they,  or  bis  or  their  assigns^ 
approved  by  tbe  court,  will  pay  off  and  satisfy 
any  and  all  outstanding  and  unpaid  receiveraT 
obligations  having  priority  over  tbe  lien  of  tbe 
mortgage  hereby  foreddsed,  and  all  other 
claims  filed  In  this  cause,  but  only  when  the 
court  shall  allow  such  claims,  and  adjudge  the 
same  to  be  prior  in  lien  to  tbe  mortgage  fore- 
closed in  this  suit,  and  in  accordance  with  tbe 
order  or  orders  of  the  court  allowing  such 
claims  and  adjudging  with  respect  thereto:  and 
the  purchaser  or  purchasers  or  their  approved 
assigns  shall  be  entitled  to  appeal  from  any 
and  all  orders  or  decrees  of  the  court  in  respect 
to  such  claims  or  any  of  them,  and  shall  have 
all  tbe  rights  in  respect  to  such  appeals  which 
the  complainant.  Central  Trust  Company  of 
New  York,  would  have  in  case  such  appeals 
bad  been  taken  bv  it.  The  purchaser  or  pur- 
chasers at  said  sale  shall  also,  as  part  of  tbe 
consideration,  in  addition  to  tbe  payment  of 
tbe  sum  or  sums  bid,  take  the  property  pur- 
chased upon  tbe  express  condition  that  he  or 
they,  or  his  or  their  assigns,  approved  by  the 
court,  will  pay  off  and  satisfy  all  debts  or  ob- 
ligations incurred  or  to  be  incurred  by  the  re- 
ceivers having  possession  of  such  property, 
wbicb  have  not  been  or  shall  not  be  paid  by 
said  receivers  or  out  of  tbe  proceeds  of  ibe  sale 
or  sales  herein  ordered  or  otnerwise,  and  whid^ 
shall  be  adjudged  by  tbe  court  to  be  detMs  or 
obligations  properly  cbargenble  against  tbe 
property  purchased,  and  to  be  prior  or  supe- 
rior to  the  lien  of  the  mortgage  foreclosed  ia 
this  suit.  The  court  reserves  tbe  right  to  *  re- 
take and  resell  said  property  in  case  of  tbe  fail- 
ure or  neglect  of  the  purchaser  or  purchasers^ 
or  his  or  their  assigns,  approved  by  the  court 
as  aforesaid,  to  comply  with  any  order  of  tbe 
court  in  respect  to  payment  of  prior  lien  claims 
above  mentioned  within  twenty  days  after  serv- 
ice of  a  copy  of  such  order  upon  said  pur- 
chaser or  purchasers,  or  bis  or  their  assigna.* 
And  also  that  the  fund  arising  from  the  sale 
should  be  applied  among  other  things  *'to  the 
payment  of  lUl  outstanding  and  unpaid  debts 
and  obligations  of  the  receivers  incurred  sinoe 
their  appointment  in  and  about  tbe  actual  op- 
eration of  tbe  railroad,  and  all  such  claims  as 
are  decreed  bv  the  court  to  be  prior  in  lien,  or 
equity  to  the  lien  of  the  mortgage  foreclosed  in 
this  suit.** 

The  road  and  franchises  were  thereupon 
sold,  July  10,  1894,  to  tbe  Southern  Railwaj 
Company,  and  the  sale  confirmed,  and  con- 
veyance executed.  Tbe  order  of  confirmation 
contained  this  clause:  "And  tbe  court  further 
reserves  full  power  from  time  to  time  to  enter 
orders  binding  upon  tbe  said  Southern  Rail- 
way Companv,  as  such  purchsser,  under  tta 
decree,  requiring  it  to  pay  into  tbe  registry  of 
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this  conrt  all  soch  sums  as  have  been  or  may 
be  ordered  by  this  court,  for  the  payment  of 
any  and  all  receiver'a  debt  or  claims  adiudged 
or  to  be  adjudged  by  it  as  prior  In  lien  or 
equity  to  the  mortgage  foreclosed  in  this  cause, 
or  eDtitled  to  preference  in  payment  out  of  the 
proceeds  of  sale  prior  to  such  mortgage  bonds.  ** 
On  tbe   same  July  10.  Joseph  Bouknight 
filed  a  petition  of  interrention  in  the  cause,  al- 
leging that  on  November  24, 1891,  he  was  in 
jured  by  the  negligence  of  the  employees  of 
the  DaDville  Company,  then   operating  the 
Charlotte  road  as  leesee;  that  he  sued  the  Char- 
lotte Company  therefor  wltbin  twelre  months 
thereafter  in  tne  circuit  court  of  common  pleas 
of  Jskl^efleld  county,  S.  C,  and  recovered  Judg^ 
ment  in  March,  1898.  for  $10,000,  which  Judg- 
ment was  affirmed  by  Uie  supreme  court  of  the 
Slate;  that  this  Judgment  was  superior  to  the 
lien  of  tbe  mortage  of  July  1, 1883,  and  was 
entitled  to  priority  of  payment  out  of  the  pro- 
ceeds of  sale  or  by  the4>urcha8er8  at  such  sale; 
and  praying  for  relief  accordingly. 

The  petition  was  refeired  to  a  special  master, 
before  whom  the  Judgment  roll  was  exhibited, 
from  which  it  appeared  that  petitioner  claimed 
that  on  November  24, 1891,  be  purchased  from 
tbe  DaDville  Company,  at  Trenton,  8.  C,  a 
station  on  the  Charlotte  Company's  road,  a 
ticket  from  Trenton  to  Augusta  and  return ,  and 
on  tbis  ticket  proceeded  to  Augusta,  QtL. ,  and 
that  on  his  return,  before  the  train  had  gone 
out  of  the  Augusta  station,  he  was  injur^  in 
bis  person  by  the  negligence  of  the  agents  of 
the  Danville  Company;  that  he  brought  his 
action  against  the  Charlotte  Company  within 
twelve  months  thereafter,  and  subsequently,  on 
issues  Joined,  obtained  a  verdict  and  judgment, 
which  judgment  was  affirmed  by  the  supreme 
[!Ourt  of  South  Carolina.  The  master  reported 
in  favor  of  tbe  priority  of  the  judgment  over 
the  mortgage,  and  tbe  Southern  Railway  Com- 
;>aDy  filed  exceptions,  which  were  overruled, 
ind  a  final  decree  entered  January  9,  1895, 
I  warding  priority  and  ordering  payment  by 
he  Southern  Railway  Company,  as  purchaser, 
>f  the  intervener's  judgment,  with  interest  and 
*o8ts.  from  which  decree  this  appeal  was  pros- 
cuted.  The  opinion  of  the  circuit  court 
SimoDton,  J.)  is  reported  in  65  Fed.  Rep.  257. 

3fe*8r$.  Henry  B«  Tompkins  and  Henry 
I?r»Wford  for  appellant. 

Messrs.  Sheppajrd  Brothers  and  E.  F. 
/erdery,  for  appellee: 

A  railroad  corporation,  accepting  and  oper- 
ting  under  its  charter,  assumes  duties  to  the 
•ubUc.  Among  these,  perhaps  the  chief  of 
bem,  is  the  aafe  carriage  of  passengers  and 
reight. 

It  cannot  escape  from  responsibility  for  the 
eta  of  its  lessees. 

National  BankY,  Atlanta  d  C.  A,  L.  B.  Co. 
5  8.  G.  222;  Barman  v.  Columbia  d  0,  B. 
'v.  28  8.  C.  405;  Singleton  r.  SotUhtcestem 
lailroad,  70  Ga.  471,  48  Am.  Rep.  574;  Washr 
tgton,  A.  dO.  B.  Co.  v.  Brown,  84  U.  8.  17 
^all.  460,  21  L.  ed.  677;  Patterson,  Railway 
.ecident  Law,  p.  182;  2  Wood,  Railway  Law, 

845. 

The  question  of  the  lessors'  liability,  as  ap- 
licable  to  this  case,  is  settled  by  the  judg- 
Lent  of  the  supreme  court  of  South  Carolina. 
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8  Abbott,  Nat  Dig.  417,  subdiv.  24;  Galpin 
V.  I\tffe,  85  XJ.  8.  18  WaU.  850,  21  L.  ed.  959; 
Coeke  v.  EaUe^,  41  U.  8.  16  Pet  71, 10  L.  ed. 
891;  PiarkerY.  Eane,  68  U.  8. 22  How.  1, 16  L. 
ed.286. 

Section  1628  of  the  General  Statutes  of  South 
Carolina  is  a  part  of  the  general  law  regulat- 
ing railroad  corporations. 

All  contracts  are  made  with  reference  to  the 
law  of  the  state  in  which  the  subject-matter  of 
the  contract  is,  and  in  which  the  contract  is 
made. 

Morawetz,  Priv.  Corp.  §1120;  Brine  v.  Bart- 
ford  F.  In».  Co,  96  XJ.  8.  684,  24  L.  ed.  861; 
Connecticut  Mut.  L.  In$,  Co,  v.  Cuthman^  108 
U.  8.  51,  27  L.  ed.  648;  Provident  ln$U  for 
6anng$  v.  Jermy  City,  118  U.  8.  606, 28  L.  ed. 
1102;  Toledo,  D,  dkB.B.  Co.  v.  Hamilton,  184 
U.  8.  296.  88  L.  ed.  905. 

The  rights  of  tbe  purchaser  are  not  higher 
than  those  of  the  mortgagee. 

Bank  of  United  States  v.  Longieorth,  1  Mo- 
Lean,  9!i;  Band  v.  Savannah  dt  C.  R  Co.  12 
8.  C.  835. 

Although  the  Charlotte,  Columbia,  A  Au- 
gusta Railroad  Company  held  a  charter  from 
three  states,  and  was  incorporated  by  each,  for 
the  purpose  of  contracting,  suing,  and  being 
suea,  it  is  a  single  corporation  In  fact  and  in 
law. 

14  8.  C.  Stat  p.  282;  Morawetz,  Priv.  Corp. 
§  996;  Stone  v.  Farmertf  Loan  A  T.  Co.  115 
U.  S.  807,  29  L.  ed  636;  Orahnm  v.  Boiton^ 
n.AE.  B.  Co.  118  U.  8.  161,  80  L.  ed.  196. 

The  action  is  for  a  tort,  a  transitory  action, 
and  could  be  brought  wherever  the  defendani 
could  be  served. 

Dennick  v.  Central  B.  Co.  108  U.  8.  18,  26 
L.  ed.  441;  Northern  P.  B.  Co.  v.  Babcock,  154 
U.  8. 196.  88  L.  ed.  960;  Penntylvania  Finance 
Co.  v.  CharUitan,  C.  dC.R  Co.  61  Fed.  Rep. 
869. 

The  prioritv  according  to  judgments  for 
personal  injorfes,  under  the  provisions  of  sec- 
tion 1528  of  the  Gkneral  Statutes  of  South 
Carolina,  over  mortgages  executed  subse- 
quently to  the  enactment,  should  be  recog- 
nized and  enforced. 

HaeeaU  v.  Wilcox.  180  U.  8.  498,  82  L.  ed. 
1001, 

The  court  has  no  authority  to  re-examine 
the  validity  of  the  contract,  or  the  propriety 
of  the  original  judgment—those  questions 
have  been  finally  adjudicated. 

Louinana  v.  Poliee  Jury,  111  U.  &  721,  28 
L.  ed.  576. 

Fuller,  Circuit  Justice,  delivered  the  opin* 
ion  of  the  court: 

The  main  track  of  the  Charlotte,  Columbia, 
&  Augusta  Railroad  Company,  extending  from 
the  city  of  Augusta,  in  the  state  of  Georgia,  to 
the  city  of  Charlotte,  in  the  state  of  North  Caro- 
lina, its  other  tracks,  its  bridges,  depots,  work* 
shops,  and  other  buildings,  its  rolling  stock, 
equipment,  and  right  of  way,  and  its  corporate 
rights  and  franchises,  were  sold  to  the  Southern 
Railway  Company  as  a  unit,  under  a  decree 
which  provided  that  the  purchaser  at  said  sale 
sbould,  as  part  of  the  consideration  for  tbe  sale, 
pay  off  and  satisfy  all  claims  held  and  adjudged 
by  the  court  to  be  prior  in  lien  to  the  mortgage 
foreclosed  in  the  suit;  and  the  order  of  con- 
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ArmatloD  reserved  full  power  from  time  to 
time  to  enter  orders  binding  the  Southern  Rail- 
way Company  as  purchaser  under  the  decree, 
requiring  it  to  pay  into  the  registry  of  the 
court  such  sums  as  might  be  necessary  for  the 
payment  of  such  claims. 

Section  1528  of  the  Qeneral  Statutes  of 
South  Carolina  of  1882  (being  section  117  of 
«n  act  approved  February  9,  1882)  is  as  fol- 
lows: 

"Whenever  a  cause  of  action  shall  arise 
against  any  railroad  corporation,  for  personal 
injury,  or  injury  to  property,  sustainea  by  any 
person  or  persons,  and  such  cause  of  action 
«hall  be  prosecuted  to  judgment  by  person  or 
persons  injured,  or  his  or  their  legal  represen- 
tatives, such  judgment  shall  relate  back  to  the 
date  when  the  cause  of  action  arose,  and  shall 
be  a  lien  as  of  that  date,  of  equal  force  and 
«ffect  with  the  lien  of  employees  for  wages, 
upon  the  income,  property,  and  franchises  of 
aaid  corporation,  enforceable  in  any  court  of 
competent  jurisdiction,  by  attachment  or  levy 
and  sale  under  execution,  and  shall  take  pre- 
cedence and  priority  of  payment  of  an^  mort- 
gage, deed  of  trust,  or  other  security  given  to 
aecure  the  payments  of  bonds  made  by  said 
railroad  company:  provided,  any  action 
brouf^ht  under  this  section  shall  be  commenced 
withfn  twelve  months  from  the  time  that  said 
injury  shall  have  been  sustained." 

Section  1416  declared  the  provisions  of  the 
general  law  regarding  railroad  corporations  to 
be  amendments  of  the  charters  of  all  railroad 
corporations  created  in  the  state.  The  date  of 
the  mortgage  was  July  1,  1883.  Bouknight 
was  injured  November  24,  1891,  and  com- 
mencea  his  action  in  the  circuit  court  of 
common  pleas  for  Edeefield  county,  S.  C, 
September  80,  1892. 

The  circuit  court  was  of  opinion  that  all 
contracts  are  made  with  reference  to  the  law 
of  the  state  in  which  the  subject-matter  of  the 
contract  is,  and  in  which  the  contract  is  made. 
This  certainlv  is  true  with  regard  to  mort- 
gages by  a  railroad  corporation.  The  law  en- 
ters Into  and  becomes  a  part  of  the  contract,  as 
if  it  were  there  in  express  terms.  Brine  v. 
Hartford  F.  Ins.  Go.  96  U.  S.  634,  24  L.  ed. 
861;  Connecticut  Mat.  L.  Ins.  Go.y.  Oushman, 
108  U.  S.  61,  27  L.  ed.  648;  Frof>ident  Inst, 
for  Savings  v.  Jersey  City,  113  U.  S.  606,  28 
L.  ed.  1102;  Toledo,  D.  db  B.  R.  Co.  ▼.  Eamil' 
ton,  184  U.  S.  801,  33  L.  ed.  908.  In  this  par- 
ticular case  the  section  which  is  under  consid- 
eration is  a 'part  of  the  general  law  regulating 
railroad  corporations.  The  provisions  of  the 
chapter  are  declared  to  be  amendments  of  the 
charters  of  all  railroad  corporations  theretofore 
created  in  this  state.  Section  1416.  This  sec- 
tion restricts  the  power  of  railroad  corporations 
to  execute  mortgagesof  the  franchises  and  prop- 
erty, to  the  extent  that  they  cannot  create  a  lien 
superior  to  that  of  judgments  obtained  against 
them  for  personal  injuries  incurred  in  the  ex- 
ercise of  their  franchises.  And  the  court  con- 
sidering that  the  mortgage  of  July  1, 1883,  was 
cubject  to  the  law  of  1882,  further  held  that 
as  that  law  provided  that  judgments  for  per- 
sonal injuries  recovered  in  actions  commenced 
within  twelve  months  from  the  time  the  injury 
was  sustained  should  take  precedence  of  any 
mortgage,  deed  of  trust,  or  other  security  given 
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to  secure  the  payment  of  bonds  made  by  nil- 
road  companies,  and  as  this  provision  entered 
into  the  mortgage  contract,  and  in  accepting 
the  mortgage  the  mortgagee  gave  his  assent 
thereto,  £)iDsnight  was  entitled  to  priority  of 
payment. 

These  views  are  in  accordance  with  those 
expressed  by  the  supreme  court,  and  regarded 
as  obnoxious  to  no  constitutional  objection. 

In  Provident  Insi.  for  Savings  t.  Jeney  Cit$, 
supra,  the  supreme  court  ruled  that  an  act 
making  water  rents  a  charve  upon  land  in  % 
municipality  prior  to  the  nen  of  all  encam- 
brances  gave  the  water  rents  priority  over 
mortgages  on  such  land  made  after  the  passage 
of  the  act,  whether  the  water  was  introduce 
on  the  lot  mortgaged  before  or  after  the  gir- 
ing  of  the  mortgage,  and  that  such  act  did 
no  violation  to  that  portion  of  the  14t]i 
Amendment  to  the  Constitution  which  declares 
that  no  state  shall  deprive  any  person  of  prop- 
erty without  due  proce»  of  law.  And  Mr. 
Justice  Bradley,  delivenng  the  opinion  of  the 
court,  said :  "  W  hat  may  be  the  effect  of  thon 
statutes.  In  this  regard,  upon  mortgages  which 
were  created  prior  to  the  statute  of  1852,  it  ii 
unnecessary  at  present  to  inquire.  The  mort- 
gages of  the  complainant  were  not  created  prior 
to  that  statute,  but  long  subsequent  tbereta 
When  the  complainant  took  its  mortgages,  it 
knew  what  the  law  was;  it  knew  that,  by  the 
law,  if  the  mortgaged  lot  should  be  supplied 
with  Passaic  water  by  the  city  authorities,  the 
rent  of  that  water,  as' regulated  and  exacted  by 
them,  would  be  a  first  lien  on  the  lot.  It  cboee 
to  take  its  mortgages  subject  to  this  law;  and 
it  is  idle  to  contend  that  a  postponement  of  its 
lien  to  that  of  the  water  rents,  whether  after 
accruing  or  not,  is  a  deprivation  of  ita  property 
without  due  process  of  law.  Its  own  volun- 
tary act,  its  own  consent,  Is  an  element  ia 
the  transaction." 

In  East  Tennessee,  V.dO.R  Co.  r.  Franer, 
139  U.  S.  288,  85  L.  ed.  106,  a  law  of  Tennes- 
see, enacted  in  1877,  provided  that  no  railroad 
company  should  have  power  to  give  any  mortr 
gage  or  other  kind  of  lien  on  its  property 
which  should  be  valid  and  binding  against 
judgments  for  damages  done  to  persons  and 
property  in  the  operanon  of  the  road.  A  mort- 
gage was  given  by  the  company  in  1881,  and 
certain  judgments  were  recovered  subsequent 
to  that  time;  and,  there  having  been  a  fore- 
closure and  sale  in  a  state  court,  the  iudgment 
creditors  filed  petitions  for  the  satisfactioo  of 
their  judgments.  Relief  was  accorded,  and 
the  decrees  sustained  by  the  supreme  court  of 
Tennessee.  Frazier  v.  East  Tennessee^  F.  S 
O.  JB.  Co.  88  Tenn.  138.  On  writ  of  error  the 
judgment  of  that  court  was  afilrmed  by  the 
Supreme  Court  of  the  United  States,  wbicb 
said: 

**The  law  in  force  at  the  time  the  mortngt 
was  executed,  with  all  the  conditions  and  lim- 
itations it  imposes,  is  the  law  which  deter- 
mines the  force  and  effect  of  the  mortgue- 
That  law  in  this  case  was  the  law  of  1877, 
which  subordinated  the  mortgage  to  the  lien 
of  subsequent  judgments  for  claims  of  the  na- 
ture of  those  held  by  appellees." 

Conceding  the  general  doctrine,  appellant 
nevertheless  insists  that  priority  should  oot 
have  been  awarded,  because  by  the  statute  the 
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lien  of  the  judgment  related  odIj  to  the  date 
of  the  injury,  which  was  IcVtig  subsequcDt  to 
the  mortgage,  aud  because  the  priority  oper- 
ated on  property  aod  mortgages  in  Georgia 
and  North  Carolina,  and  also  on  mortgages  Id 
JSouth  Carolina,  given  before  the  passage  of 
the  act;  that  as  the  mortgagee  was  not  a  party 
to  the  action  against  the  railroad  company,  the 
judgment  therein  was  res  inter  alios  acta,  and 
did  not  in  itself  establish  the  existence  of  the 
conditions  necessary  to  obtain  priority;  that  the 
recovery  against  the  Charlotte  Company  was 
not  justified,  because  the  Danville  Company 
"was  the  intervener's  carrier  at  the  time  of  the 
injury;  that  the  cause  of  action  accrued  in 
Oeorgia,  and,  if  the  Charlotte  Companv  was 
liable  at  all,  the  liability  was  tiiat  of  the 
Ckorgia  corporation  of  that  name,  and  not  of 
the  South  Carolina  corporation,  and  that  the 
statute  applied  only  to  corporations  of  South 
Carolina  and  judgments  recovered  on  causes 
of  action  arising  in  that  state. 

1.  In  order  to  settle  priority  between  conflict- 
ing liens,  the  statute  declared  that  the  judgments 
referred  to  should  be  a  lien  as  or  the  date 
^hen  the  cause  of  action  arose;  but  this  had 
no  relation  to  the  precedence  over  railroad 
mortgages  specifically  provided  for  in  respect 
of  such  judgments,  and  in  contemplation  of 
the  parties  in  entering  into  the  mortgage  con- 
tract. That  priority  was  stipulated  for  by  the 
consolidated  company,  whose  entire  property 
"was  mortgaged,  and  sold  as  a  unit  at  the  in- 
stance of  the  mortgagee;  and  the  decree  and  the 
order  of  confirmation  of  the  sale  required  the 
payment  out  of  the  fund  produced  by  the  sale, 
or  paid  into  the  registry  by  the  purchaser,  of  all 
claims  which  migbt  be  adjudged  to  be  entitled 
to  precedence.  The  consolidated  company  had 
been  clothed  with  the  powers  and  franchises 
of  the  original  companies,  and  was  in  reality 
for  the  purposes  of  acting,  contracting,  suing, 
and  being  sued,  but  a  single  corporation, 
formed  to  carry  on  business  in  a  corporate  ca- 
pacity in  three  difiFerent  states.  Under  these 
circumstances,  it  does  not  lie  in  the  mouth  of 
the  purchaser  to  object  because  the  proceeds 
of  sale  might  be  enhanced  by  reason  of  prop- 
erty situated  in  other  states  than  that  of  the 
forum. 

Nor  are  we  impressed  with  the  suggestion 
tliat  priority  awarded  against  the  consolidated 
mortgage  was  equivalent  to  priority  over  mort- 
l^ges  executed  prior  to  1882.  It  Is  true  that 
the  bill  to  foreclose  avers  that  the  proceeds  of 
part  of  the  bonds  issued  under  the  consolidated 
xnorlgage  were  used  to  take  up  and  cancel 
bonds  to  the  amount  of  some  |196,600,  se- 
cured bv  outstanding  mortgages  of  the  Colum- 
bia &  Augnsta  ana  Charlotte  &  South  Caro- 
lina Hailroad  Companies,  but  we  do  not 
preceive  that  the  purchaser  occupied  a  x>08i- 
tion  entitling  It  to  assert  an  equity  for  the  re- 
Tival  of  indebtedness  canceled  by  means  of  the 
consolidated  mortgage  of  1888,  so  as  to  de- 
fltroy  the  precedence  existing  in  respect  of  that 
instrument,  or  to  claim  a  proportionate  reduc- 
tion by  reason  thereof. 

2.  The  judgment  roll  showed  the  date  of 
auit  brought,  tne  cause  of  action,  and  when  it 
arose,  and  the  amount  of  the  damages.  The 
mortgagee  was  not,  and  could  not  have  been, 
made  a  party  to  that  action  at  law;  nor  is  this 
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intervention  a  proceeding  against  the  mort- 
gagee to  recover  over  in  personam.  To  what  ex- 
tent third  parties  may  go  in  impeaching  judg- 
ments collaterally  need  not  be  discussed. 
There  is  no  pretense  here  of  want  of  jurisdic- 
tion, or  of  fraud,  collusion,  or  gross  neglect  in 
obtaining  the  judgment,  or  of  any  irregularity 
invalidating  it.  The  only  way  in  which  the 
judgment  was  questioned  was  by  exceptions  to 
the  master's  report,  which  raised  objections  to 
its  admission  in  evidence,  to  its  sufficiency  as 
proof  of  the  allegations  of  the  petition,  to  the 
award  of  priority,  and  that  the  master  erred  in 
not  reporting  that  Bouknight,  on  the  face  of 
his  petition,  was  guilty  of  contributory  negli- 
gence, and  not  entitled  to  recover.  The  date 
of  the  mortgage  appearing,  the  judgment  rec- 
ord was  sufficient  to  make  out  petitioner's  case, 
if  admissible  in  evidence;  and  we  are  clear  that 
it  was  admissible  under  the  statute,  not  simply 
as  establishing  the  fact  of  its  rendition,  but  as 
proof  of  when  the  action  was  brought,  what 
for,  and  the  amount.  Being  conclusive  as  to 
each  of  these  matters  as  between  the  parties, 
it  was  certainly  not  less  than  prima  facie 
against  the  mortgagee  in  respect  of  them,  and 
that  is  enough  to  dispose  of  the  inquiry  here. 

In  Uassall  v.  Wileox,  180  U.  S.  493,  82  L. 
ed.  1001,  the  judgment  in  controversy  was 
rendered  on  a  complaint,  counting  on  a  note, 
the  consideration  of  which  appeared  on  its 
face  to  be  in  part  for  services  which  were  not, 
and  in  part  for  labor  claims  which  were,  en- 
titled to  preference  under  the  statute  of  Texas 
involved  in  the  case;  and  this  being  so,  it  was 
held  by  the  supreme  court  that  the  bondhold- 
ers had  the  right  to  compel  the  plaintiff  to 
prove  affirmativelv  the  amount  for  which  he 
was  entitled  to  a  lien.  The  case  is  peculiar, 
and  does  not  rule  the  point  before  us. 

8.  In  Bouknight  v.  CharlotU,  C.  d  A,  B, 
Co.  41  8.  C.  415  (being  the  case  in  which  this 
judgment  was  affirmed),  the  liability  of  the 
Charlotte  Company  was  contested,*  on  the 
ground  that  the  company  had  previously  leased 
its  property,  franchises,  etc.,  to  the  Danville 
Company,  which  latter  company,  if  any,  it 
was  claimed,  was  liable.  But  the  contention 
was  overruled  by  the  supreme  court  of  South 
Carolina,  which  remarked:  "Afier  the  re- 
peated decisions  of  this  court  upon  this  subject, 
we  can  hardly  think  that  it  is  necessary  for  us 
to  go  again  into  the  argument." 

National  Bank  v.  AUanta  dk  C.  A,  L,  R.  Co, 
25  8.  C.  216,  and  Harmon  v.  Columbia  A  O,  R. 
Go.  28  8.  C.  405,  were  cited,  in  which  the 
supreme  court  of  South  Carolina  held  that 
"when  a  railroad  or  other  corporation  receives 
its  charter  from  the  state,  conferring  certain 
franchises,  rights,  and  privileges,  it  is  upon  the 
consideration  that  such  corporation  shall  per- 
form the  duties  and  fulfil  the  obligations  which 
it  at  the  time  incurs.  The  fact  that  the  cor- 
poration chooses  to  perform  those  duties  and 
fulfil  its  obligations  to  the  community  through 
another,  whether  as  lessee  or  otherwise,  cannot 
release  it  from  the  obligation  which  it  has 
assumed  by  the  acceptance  of  its  charter." 

And  the  court  was  of  opinion  that  there  was 
no  ground  for  a  distinction  between  the  liability 
of  a  railroad  company  which  had  leased  its 
line  to  another  in  actions  ex  delicto  and  actions 
ex  contractu,  nor  for  the  distinction,  often  kid 
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down  In  iadidal  decisions,  between  the  lia- 
bility of  the  lessor  for  an  inlury  sustained  by 
reason  of  some  omission  of  duty  resting  upon 
it — as,  for  example,  from  the  defective  con- 
dition of  its  track  or  of  a  bridge  existing  at  the 
time  of  the  lease— and  an  injury  arising  from 
the  mere  negligence  of  the  lessee's  servants  In 
running  the  trains. 

In  &ngUton  v.  Bovt^itoestern  Bailfoad,  70 
Ga.  471,  48  Am.  Rep.  574.  the  same  doctrine 
is  announced,  alihough  there  the  railroad  was 
operated  by  the  lessee  in  the  name  of  the  lessor. 

But  if  we  could  go  behind  the  judgment, 
and  were  at  liberty  to  disregard  the  settled 
rules  in  South  Carolina  and  Georffia,  still  we 
should  not  reverse  the  order  appealed  from  on 
this  ground.  The  lease,  which  we  assume 
mu«t  have  been  part  of  the  record  below,  and 
which  is  referrea  to  by  the  circuit  court,  dis- 
closed that  the  Danville  Company  was  con- 
ducting the  road  wholly  in  the  interest  of  the 
Charlotte  Company,  its  covenants  providinsr 
that  the  receipts,  income,  and  revenues  derived 
from  the  use  and  operation  of  the  lines  should 
be  applied  to  operating  expenses,  cost  of  new 
rolling  stock,  improvements,  payment  of  all 
claims  or  charges  growing  out  of  the  use  of  the 
property  prior  to  the  lease,  insurance,  and 
taxes,  the  payment  of  the  necensary  expenses 
(not  exceeding  (1.500)  to  keep  up  the  corporate 
organization  of  the  Charlotte  Company,  the 
payment  of  interest  on  certain  enumerated 
bonds;  and  that  "any  and  all  residue  of  said 
receipts,  income,  and  revenues  remaining  after 
each  and  every  of  the  above  mention^  and 
specified  payments  have  been  made  shall  be 
paid  over  to  the  said  party  of  the  first  part  [the 
lessor],  and  be  by  it  applied  to  the  payment  of 
dividends  upon  its  capital  stock,  as  its  board  of 
directors  may  direct.  As  held  by  the  drcuit 
court,  the  Danville  Company  occupied  the 
position  of  operating  agent,  and  the  decisions 
of  the  Supreme  Court  in  Wat^ington,  A.  d  0» 
B.  Co,  V.  Brown,  84  U.  8.  17  Wall.  446.  460, 
21  L.  ed.  676,  677,  and  Pennsylvania  R.  Co.  v. 
Jones,  165  D.  8.  838,  860,  89  L.  ed.  176,  181, 
are  in  point  and  are  decisive. 

4.  The  cause  of  action  upon  which  ludgment 
was  rendered  arose  in  Gkorgia,  and  it  is  in- 
sisted that  it  so  arose  against  the  Charlotte 
Company,  if  at  all,  as  a  corporation  of  Georgia, 
and  that  the  statute  did  not  apply  to  causes,  of 
action  arising  in,  or  against  a  corporation  of, 
any  other  state  than  &uth  Carolina.  As  the 
judgment  must  be  a  Judgment  recovered  In 
Douth  Carolina,  so  it  is  said  the  words  ''when- 
ever a  cause  of  action  shall  arise  against  any 
railroad  corporation  for  personal  injury"  must' 
be  held  to  mean  arising  in  South  Carolina,  and 
that  this  construction  is  strengthened  by  the 
reference  of  the  lien  of  the  Judgment  to  the 
date  of  the  accruing  of  the  cause  of  action; 
furthermore,  that  section  1528  is  one  of  many 
sections  prescribing  regulations  for  the  preven- 
tion of  accidents  and  concerning  responsibilities 
therefor,  all  of  which  constitute  a  purely  local 
statute,  and.  like  all  other  legislation  of  the 
kind,  could  have  no  application  to  accidents  or 
injuries  save  only  those  occurring  wittiin  the 
state.  And  it  is  also  urged  that,  so  far  as  the 
mortgagee  is  concerned,  the  statute  was  not  a 
mere  regulation  of  the  remedv,  but  created  a 
new  liability,  conditioned  on  the  action  being 
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"brought  under  this  -aectton"  within  twelve 
months  of  the  injury,  and  that  aach  tiabOity 
could  not  exist  in  respect  of  causes  of  actioQ 
arising  elsewhere.  But  the  action  was  transi- 
tory, and  brouffht  as  for  a  tortatcommoo  law. 
which  it  would  be  presumed,  prevafled  where 
the  injury  occurred,  as  It  did  where  sail  was 
brought.  And  that  thia  was  so  in  fact  is  not 
denied.  Even  If  the  cause  of  action  had  been 
a  Georgia  statutory  delict,  it  would  have  been 
lustifiable  in  South  Carolina,  sinoe  it  was  not 
inconsistent  with  the  statutes  or  pablic  pofacy 
thereof.  •Denniek  v.  Ceniral  R  Oo.  108  U.  a 
11,  86  L.  ed.  489;  Texas  S  P,  R.  Co.  v.  Caz^ 
146  U.  8.  608,  86  L.  ed.  839;  NorOern  P.  R 
Co.  V.  Babeoek,  164  U.  8.  190,  88  L.  ed.  956. 
And  see  Union  P.  R.  Go.  v.  Wyler,  ISB  U.  8. 
886,  89  L.  ed.  988. 

The  objection  really  is  that  recovery  ahooM 
have  been  denied  by  the  state  court,  be^ 
cause  the  injury  was  not  inflicted  by  the  South 
Carolina  corporation,  but  by  the  Georgia  cor- 
poration, while  it  was  the  8[>uth  Carolina  cor- 
poration only  that  was  sued.  Granting  that, 
when  a  consolidated  corporation  is  created  by 
the  legislation  of  three  states,  each  state  retains 
its  control  over  Its  own  charters,  and  the  com- 
pany exerciaes  Its  powers  in  each  state  by  virtue 
thereof,  yet  it  does  not  follow  that  the  con- 
solidated corporation  may  not  be  held  respon- 
sible for  the  acts  and  neglects  of  its  constirueni 
members  as  done  by  it  as  a  whole.  Petitioner 
was  a  citizen  of  South  Carolina,  who  suffered 
injury  through  negligence  when  on  carriage 
from  South  Carolina  to  Georgia  and  back;  and 
the  courts  of  South  Carolina  haye  adjudged 
his  right  of  recovery  against  the  conaolidated 
company.  The  mortgage  waa  executed  by 
that  company,  as  a  single  corporation,  in  Sooth 
Carolina,  and  authonzed  and  ratified  in  that 
state,  under  powers  of  consolidation  derived 
from  the  legislation  of  three  states.  The 
mortgage  was  foreclosed  in  South  Carolina, 
and  the  property  sold  there  as  a  unit;  and 
neither  the  mortgagee,  nor  the  purchaser  under 
it.  can  rid  itself  of  the  adjudication  of  liability 
on  the  theory  that  the  mortga^r  was  not  in 
fact  and  in  law  a  single  corporation,  but  three 
corporations,  or  claim  that  no  judgment  could 
come  within  the  statute,  although  recovered 
against  the  consolidated  company,  if  for  a  per- 
sonal injury  incurred  in  another  state  than  that 
of  the  forum,  on  the  ground  that  it  was  in- 
flicted in  the  exercise  of  the  franchises  of  a 
separate  domestic  corporation  of  such  other 
state.  In  short,  as  the  judgment  waa  rendered 
on  a  cause  of  action  cognizable  in  South  Caro- 
lina, and  as  the  language  of  the  statute  is 
general,  we  perceive  no  adequate  nound  for 
the  exception  contended  for,  notwithstanding 
the  ingenuity  of  the  argument,  in  the  way  of 
construction,  in  its  support 

Tho  statute  did  not  create  H  new  legal 
liabiUty,  sa  \n  The  Barrisburg,  119  U.  a  199, 
80  L.  ed.  868.  cited  for  appellant,  but  made 
provision  for  priority  in  respect  of  Judgments 
for  personal  injury  in  actions  brought  in  view 
of  the  statute  witiiin  twelve  months;  and  that 
priority,  which  was  the  legal  consequence  of 
the  recovery  in  actions  so  brought,  must  be 
held  to  have  been  in  contemplation  of  the 
parties  when  the  mortgage  was  made.  If  the 
property  of  the  company  had  not  been  in  the 
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^uBtodj  of  the  law,  then  this  jud^^ent  would  [  ferent  mode  of  collection,  rendered  iMceisarj 
have  bees  enforceable  by  attachmeot  or  by  by  the  drcumetances. 

levy  and  sale  under  execution;  and  the  inter-       Ths  Oireuit  Oouri  woi  Hght^  and  U$  deene  i§ 
Tening  petition  waa  nothing  more  than  a  dif •   affirmed. 
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1.  One  who  adTanoes  monojr  At  tlie  la* 
stajiee  of  a  debtor  to  bemed  bjthe  latter 
in  payment  of  a  prior  seourltj  is  not  a  atraoger 
or  iotermeddtor  to  hie  affalrB  wltbin  the  rule 
which  denies  to  niohperfona  a  remedy  by  way  of 
subrogation. 

8.  The  relief  by  enbroipatioB  to  oarlior 
liens  whleh  hawe  been  paid  off  with 
money  advanced  by  a  Bubeeqaenv  mortgagee 
under  agreement  that  he  shall  have  a  first  lien  is 
not  destroyed  by  the  fact  that  the  early  liens 
have  been  actually  paid  oflF  and  canceled  In  pur- 
suance of  the  agreement  that  this  should  be  done, 
since  equity  will  consider  them  alive  so  long  as 
justice  requires. 

3*  The  holdor  of  aa  Intermediate  mort- 
gtkgBf  who  la  not  placed  in  any  worao 
a^ttitade  bjr  the  anbroffatlon  of  a  subse- 
quent mortgagee  to  the  first  lien  on  the  property, 
which  was  paid  off  with  money  advanced  by  the 
last  mortgagee  on  a  promise  that  he  should  have 
the  first  lien,  cannot  defeat  such  subrogation, 
even  if  he  has  not  waived  or  becoma  estopped  to 
asaert  his  priority. 

4.  Ono  who  fipandnlently  obtains  money 
on  a  mortfl^ag^  ty  representing  that  his  prop- 
erty is  unencumbered  is  estopped  to  contest  the 
mortgagee's  right  of  subrogation  to  earlier  liens 
on  the  ground  that  they  are  barred  by  the  stat- 
ute of  limitations. 

0«  Tho  reprosentatlTe  of  a  deeeaeed 
pereon*  who  stands  in  his  shoes,  is  bound  by  an 
estoppel  raised  by  the  fraud  of  the  decedent. 

^m    A  mortgagee  la  not  boond  by  oleo- 

tlon  of  remedy  In  eelHnir  land  under  his 

I   mortgage  and  attempting  to  defend  his  title  thus 

I    acquired,  so  as  to  preclude  his  subsequent  claim 

of  subrogation  to  earlier  securities. 

(June  10, 1806.) 

APPEAL  by  coinplainaDts  from  a  decree  of 
the  Chai  be  'v  Cfourt  for  Coahoma  County 
in  favor  of  difejdanta  in  an  action  brought  to 
restrain  defendants  from  prosecuting  an  eject- 
ment puit  to  recover  possession  of  certain  real 
catate  which  defendants  claimed  under  a  mort- 
gtige  foreclosure,  which  decree  awarded  the 
property  to  defendants  in  accordance  with  the 
prsiyer  of  their  crosR-bill.     Reverted. 

rfhe  Union  Mort^age,Banking,&  Trust  Com- 
pany and  C.  M.  Reynolds  were  plaintiffs,  and 

Note.— For  right  of  subrogation  on  payment  of 
tnortgrage  debt,  see  note  to  Crumlish  v.  Central 
loap.  Co.  (W.  Vaj  S8L.  B.  A.  18L 
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Peters  A  Trezevant,  trustees  under  a  deed  of 
assignment  from  Thomas  H.  Allen  A  Com* 
pany,  Thomas  H.  Allen  A  Company,  and  J.  H. 
Peace,  aa  administrator  of  the  estate  of  J.  A« 
Peace,  deceased,  were  defendants. 

The  bill  alleged,  in  substance,  that  *<on  May 
16,  1888,  J.  A.  reace  borrowed  from  the  Amer- 
can  Freehold  Land  Mortgage  Company  of  Lon- 
don, Limited,  $26,000  for  which  be  gave  four 
promissory  notes  of  equal  amounts  due  in  May 
16,  1886,  1886,  1887,  and  18«  respectively, 
bearing  interest  at  8  per  cent  He  secured 
them  by  deed  of  trust  on  lands.  On  No- 
vember 28,  1886,  L.  M.  Hopson  recovered 
a  decree  against  Peace  for  |6,608.(K}  with 
interest  at  10  per  cent  which  b»^me  a  lien  oo 
the  mortgagea  land  but  subject  to  the  prior 
trust  deed.  This  decree  waa  purchased  for  the 
Corbin  Banking  Co.  On  June  1, 1886,  Peace  ex- 
ecuted a  deed  of  trust  for  the  benefit  of  Thomaa 
H.  Allen  A  Conipanv  on  the  lands  covered 
by  the  American  Freenold  Land  Mortgage  Co., 
and  other  lands.  Peace  failed  topay  lifi  notea 
to  the  latter  company  and  the  Hbpeon  Judg- 
ment, and  was  pressed  for  payment  upon  botn 
claims;  he  thereupon  attempted  to  negotiate  a 
new  loan  sufficient  to  satisfy  them,  and  to  en- 
able him  to  do  so  Allen  A  Co.  agreed  to  waive 
the  priority  of  their  trust  deed  from  him  over 
new  security  on  the  same  land  by  canceling 
their  deed  and  taking  a  new  one  after  the  deed 
securing  the  new  loan  should  be  executed. 
Allen  &  Co.  were  largely  interested  in  procur- 
ing the  new  loan  thereby  preventing  a  fore- 
closure of  the  prior  deed  of  trust.  An  appli- 
cation for  the  loan  was  forwarded  to  the  Cor- 
bin Banking  Company  for  $88,000,the  applica- 
tion stating  that  Peace  was  the  owner  of  the  land 
and  that  there  were  no  pending  suits  against 
him  and  no  liens  of  any  kind  except  as  stated 
therein.  That  application  was  accepted  by  the 
Union  Mortgage,  Banking,  A  Trust  Co.,  there* 
payment  to  ^  secured  by  first  mortgage  on 
the  lands  of  Peace  described  in  the  application. 
On  April  29,  1889,  Peace  executed  a  trust  deed 
to  secure  the  loan,  and  on  the  next  day  a  deed 
of  trust  to  Allen  A  Co.,  who  at  once  canceled 
their  old  deed  and  filed  the  new  one  for  record 
supposing  that  the  deed  to  the  Union  Com- 
pany had  been  duly  recorded.  But  that  deed 
bad  not  been  recorded  and  record  was  not 
made  of  it  until  September,  1889.  The  Cor- 
bin Banking  Company  applied  the  money  it 
received  from  the  Union  Mortgage  Company 
to  the  Hopson  decree  held  by  it  and  the  Free* 
bold  Company's  claim.  These  satisfied  securi- 
ties were  not  in  fact  delivered  to  Peace  but 
were  retained  in  the  hands  of  the  agent  who 
negotiated  the  mortgage  loan,  and  in  1891  they 
were  sent  by  him  to  the  attorney  of  the  Union 
Company.    Peace  died  in  1890  and  the  Union 
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Company  began  a  foreclosure  proceeding: 
Allen  <&  Co.  always  recognized  the  priority  of 
the  Union  Company's  oebt  and  in  August, 

1891,  agreed  to  pay  off  so  much  of  it  as  was  in 
arrears,  but  failed  to  do  so.    On  JanuairlS, 

1892,  the  lands  were  sold  under  the  union 
Company's  deed  of  trust  and  bought  in  for 
it,  and  were  afterwards  sold  to  complainant 
Beynolds  in  trust  for  the  Union  Company,  and 
he  has  since  been  In  possession.  In  December, 
1890,  Allen  &  Co.  filed  a  bill  to  foreclose  their 
trust  deed  making  Peace's  only  heir  sole  de- 
fendant. Pending  this  suit  they  assinied  to 
J.  M.  Peters  and  M.  B.  Trezevant.  This  suit 
resulted  in  a  decree  of  foreclosure  and  the  land 
was  sold  and  purchased  by  Peters  &  Trezevant 
as  trustees.  They  brought  ejectment  to  re- 
cover possession  of  the  land/'  and  the  bill  in 
this  case  was  then  filed. 

The  bill  sought  to  enjoin  the  further  prose- 
cution of  the  ejectment  suit  on  the  ground  that 
plaintiffs  were  estopped  by  the  agreement  of 
Allen  &  Co.  as  stated  in  the  bill  from  asserting 
their  priority,  and  asked  to  be  subrogated  to 
the  liens  of  ue  prior  securities  which  had  been 
paid  by  the  money  advanced  br  complainant. 

Allen  &  Co.  answered  denying  all  knowl- 
edge at  the  time  their  security  was  taken 
of  a  loan  made  by  the  Union  Company  to 
Peace,  and  denying  any  agreement  with  any 
one  to  give  the  Union  Company  priority  over 
their  trust  deed.  They  denied  that  they  had 
any  interest  in  securing  the  loan  from  the 
Union  Company,  and  denied  the  right  of  the 
Union  Company  to  be  subrogated  to  the  prior 
liens,  and  claimed  a  priority:  first,  because  the 
freehold  notes  were  paid  off  and  extinguished: 
second,  because  all  these  notes  were  barred 
by  the  statute  of  limitations.  The  other  de- 
fendants adopted  this  answer  and  the  answer 
was  made  a  cross  bill  with  a  prayer  for  posses- 
sion of  the  lands  and  for  rents  and  profits. 

Evidence  in  the  case  tended  to  show  that 
Allen  &  Co.  were  cotton  factors  at  Memphis 
and  that  Peace  had  been  for  many  years  a  cus- 
tomer of  their  house;  he  was  always  largely  in 
their  debt  which  was  secured  by  trust  deeds 
upoD  his  property.  The  Aliens  claimed  that 
about  the  lime  Uieir  new  trust  deed  was  exe- 
cuted the  old  debt  being  past  due  and  Peace 
desiring  new  advances  for  the  coming  year  the 
Aliens  requested  him  to  meet  them  for  the  pur- 
pose of  placing  the  matter  on  a  satisfactory 
basis.  The  result  of  this  conference  was  that 
the  Aliens  agreed  to  take  a  new  mortgage  to 
cover  notes  for  a  renewal  of  the  old  indebted- 
ness and  the  sum  of  15,000  to  be  added  for  the 
coming  season,  that  they  could  not  get  a  satis- 
factory description  of  the  land  at  the  time,  so 
for  more  accurate  description  they  inserted  in 
the  trust  deed  a  refejence  for  description  to  the 
mortgage  made  to  the  American  Freehold  Land 
Mortgage  Company,  "  now  of  record  in  Coa- 
homa county;*'^ that  Peace  remarked  that  the 
name  of  the  mortgage  company  was  not  cor- 
rect and  Allen  sent  him  to  Mr.  Martin  of  Mem- 
phis, agent  for  the  Corbin  Banking  Company, 
to  learn  the  correct  name  of  the  mortgagee  and 
that  the  name  ffiven  was  that  of  the  Union 
Companv,  and  that  that  name  was  substituted 
by  Mr  Allen  under  the  supposition  that  that 
company  was  the  holder  of  the  mortgage. 

In  reference  to  the  claim  for  subrogauon  de- 
BO  L.R.  A. 


fendants^  testimony  tended  to  ahow  thtt  tbt 
Union  Company  never  at  any  time  knew  of 
the  existence  of  the  prior  securities;  that.  (» 
the  contrary,  that  company  was  inteniionally 
kept  in  ignorance  of  their  existence,  and  tht 
they  never  had  any  agreement  with  Peace  \hn 
such  securities  should  be  kept  alive  for  ik 
benefit  of  the  Union  Company.  Martin,  coa- 
plainants*  agent,  stated  that  these  secaiitia 
were  forwarded  to  him  by  F.  W.  Duoton,  the 
cashier  of  the  Corbin  Confpany  and  agent  of 
the  Union  Company,  to  be  by  him  cancekd 
and  delivered  to  Peace,  and  that  Martin  of  ba 
own  motion  neglected  to  surrender  the  aoto 
or  deliver  the  release  which  had  been  execated 
by  the  Freehold  Company,  but  held  the  same 
in  his  possession  until  about  the  time  of  the 
institution  of  the  foreclosure  suit  on  the  Uoiod 
Company's  mortgage,  when  he  returned  these 
securities  to  the  Corbin  Banking  Company. 

Further  facts  appear  in  the  opinion. 

Messrs.  J.  H«  Watson  and  J.  A.  P. 
Campbell  for  appellants. 

Mr.  D.  A.  Scott,  for  appellees: 

The  doctrine  of  subrogation  ia  broad  enoagh 
to  include  every  instance  in  which  one  putr 

Eays  a  debt  for  which  another  ia  primarilv  Ha* 
le  and  which  in  equity  and  good  conscience 
should  have  been  discharged  by  the  latter,  Imt 
it  is  not  to  be  applied  in  favor  of  one  who  has, 
officiously  and  as  a  mere  volunteer,  paid  the 
debt  of  another,  for  which  neither  he  nor  hb 
property  was  answerable;  audit  ia  not  allowed 
where  it  would  work  any  injustice  to  the  righti 
of  others. 

Sheldon,  Subrogation,  g  1. 

The  doctrine  of  subrogation  la,  that  one  who 
has  been  compelled  to  pay  a  debt  which  oagiit 
to  have  been  paid  by  another  ia  entitled  to  ei- 
ercise  all  of  the  remedies  which  the  creditor 
possessed  against  that  other,  and  to  indemnifj 
from  the  funds  out  of  which  should  have  hees 
made  tbe  payment  which  he  haa  made. 

Sheldon,  Subrogation,  §  11. 

It  will  not  be  applied  to  relieve  a  vendee 
from  the  consequences  of  his  own  wrongful 
act,  or  of  the  wrongful  act  in  which  be  bis 
participated,  or  of  the  wrongful  act  of  onenn- 
der  whom  he  claims,  etc. 

Sheldon,  Subrogation,  g  44 

The  mere  loaning  of  money  to  a  debtor  t» 
be  applied  by  him  in  or  towards  the  paymeot 
of  a  debt  which  was  a  Hen  upon-  his  actioB 
does  not  itself  subrogate  the  lender,  in  whole 
or  in  part,  to  this  lien,  even  though  it  was  un- 
derstood between  the  parties  to  the  transactioD 
that  it  ^ould  have  this  effect,  unless  there  was 
such  an  agreement  aa  to  operate  as  a  conveQ- 
tional  subrogation. 

Sheldon,  Subrogation,  g  248;  Jhinn  v.  Und' 
say,  95  Mo.  250;  Wade  v.  Bddmeir.  40  Mo.  4S6; 
waff  V.  Walter,  56  Mo.  295;  WoMridge  v.  ikoU, 
69  Mo.  669;  Price  v.  Courtn^,  87  Mo.  387, 5» 
Am.  Rep.  458;  Bantffard  v.  McLean,  3  Pu^. 
122.  28  Am.  Dec.  778;  Slaton  v.  Aleam^^l 
Miss.  72;  Freem.  Judgm.  §§  446,  466;  Stssent 
V.  Morse,  7  Me.  88,  20  Am.  Dec  887;  Story, 
£q.  Jur.  §  1227;  StapUs  v.  Fat,  45  Miss.  697. 

A  person  not  a  party  to  an  execution  maf 
advance  money  upon  it  and  by  agreement  have 
it  assigned  to  himself  and  thus  kept  alive;  but 
if  he  pay  the  execution  in  whole  or  in  part, 
without  an  agreement  that  it  ia  not  to  opentt 
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ai  a  discharge,  or  withoat  taking  an  aaaljen- 
nent,  the  execution  will  be  pro  tanto  satisfied 
acd  cannot  be  enforced  afterwards. 

Morru  ▼.  Lake,  9  Smedes  A  M.  52t,  48  Am. 
Dec.  724;  Bank$Y,  Ewin$,  10  Smedes  &  11  85, 
48  Am.  Dec.  784;  BoUin$  ▼.  Thcmpton,  18 
Smedes  A  M.  522. 

The  same  principle  is  applied  where  a  tax- 
collector  pays  taxes  for  a  delinquent  taxpayer. 
OHtlna  V.  Pintard,  25  Miss.  176. 
One  who  advances  money  to  pay  the  debt  of 
aoolber  in  the  absence  of  an  agreement,  ex- 
press or  implied,  for  subrogation  would  not  be 
entitled  to  succeed  to  the  rights  and  remedies 
of  the  creditor  so  paid,  unless  there  is  some  ob- 
ligation, interest,  or  right,  legal  or  equitable, 
on  the  part  of  such  person  in  respect  to  the 
matter  concerning  which  the  advance  is  made. 
)ii  Am.  A  'Eur,  Enc  Law,  p.  281;  Suppiger 
V.  GarrtU,  20  111.  App.  625:  BinfordY.  Adam$, 
104  Ind.  41;  FUmnary  ▼.  UUey  (Ky.)  8  8.  W. 
412  0887);  Be  Schaller,  10  Daly,  57:  EaUlead 
V.  Westervelt,  41  N.  J.  £q.  100. 

A  voluntary  payment  by  a  stranger  of  the 
debt  due  to  the  vendor  of  land,  which  is  a 
charge  thereon,  extinguishes  the  debt  and  the 
lien. 

Bodman  v.  Sanders,  44  Ark.  504;  Ifiehol  ▼. 
Dunn,  25  Ark.  120;  Kline  v.  Bagland,  47  Ark. 
Ill;  WoMridgey.  Scott,  00  Mo.  060;  Griffln  v. 
Proctor,  14  Bush,  571;  White  v.  Ourd,W  Ky. 
101:  Skinner  ▼.  TirrOl,  150  Mass.  474,  21  L.  R. 
A.  678  (1808);  Bank  of  United  States  y.  Winston, 
2  Brock.  252;  Douglass  ▼.  Fogg,  8  Leigh.  602; 
Adams,  Eq.  611,  and  note;  1  Jones,  Mortg.  874 
a;  Holt  v.  Bakm;  68  N.  H.  276;  1  Pingrey, 
Mortg.  §  1005. 

The  doctrine  of  subrogation  will  not  be  ex- 
ercised in  favor  of  a  volunteer  or  stranger,  who 
ofiiciously  intermeddles,  such  aa  a  penon  who 
pays  withoat  any  obligation  so  to  do,  or  one 
^ho,  without  any  interest  or  contract,  liqui- 
dates the  debt  of  another. 

1  Pingrey,  Mortg.  gg  1000, 1001,  and  cases 
cited  in  note  8,  g  1002. 

The  loan  of  money  to  a  debtor  to  discharge 
his  obligation  does  not  cause  the  lender  to  be 
subrogated  to  the  securities  which  the  creditor 
held  for  the  enforcement  of  the  obligation. 

Riggin  v.  H^lard,  56  Ark.  476;  Fidelity  Ins. 
T.  A  8.  />.  Co.  V.  Shenandoah  Valley  B.  Co.  86 
Va.  1;  Wilton  v.  Mayberry,  76  Wis.  101,  6  L,  R. 
A.  61 ;  JStna  L,  Ins,  Co.  v.  Itiddleport,  124  U. 
8.  584,  81  L.  ed.  587. 

A  party  who  claims  the  ownership  of  a  note 
secured  by  mortgage  and  the  subrogation  of 
the  mortgage  by  means  of  purchase,  must  be 
beld  to  bis  pleadings,  and  be  denied  the  right 
of  proving  his  right  to  subrogation  by  some 
other  mode. 

Weil  ▼.  Enterprise  Ginnery  d  Mfg.  Co.  42 
X.a.  Ann.  402;  NichoUs  v.  His  Creditors,  0  Rob. 
<La.)  476;  Orady  v.  &BeiUy,  116  Mo.  846;  Opp 
▼.  Ward,  125  Ind.  241;  Klin4  v.  Bagland,  47 
Ark.  111. 

One  loaning  money  to  be  applied  to  a  lien 
on  land  is  not  thereby  subrogated  to  the 
lienor's  right,  when  the  amount  of  the  lien  is 
8o  paid  with  the  money  thus  furnished. 

Kline  V.  Bagland,  and  Fiddtty  Ins,  T.  d  8. 
I>,  Co.  V.  Shenandoah  Valley  B.  Co.,  supra;  Mo- 
micros  Appeal,  56  Pa.  76,  08  Am.  Dec.  788. 
The  right  of  subrogation  may  be  expressly 
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waived,  and  the  waiver  may  be  implied  from 
the  acts  of  the  claimant.  Neg^ligence  and 
laches  in  the  enforcement  of  a  claim  to  subro- 
gation will  sometimes  be  held  a  waiver,  es- 
pecialljr  so  where  such  enforcement  would  re> 
suit  in  injury  to  the  rights  of  others. 

28  Am.  A  Eng.  Enc.  Law,  p.  820;  CornweW» 
Appeal,  7  Watts  &8. 805;  Be  Qosmlefs  Estate, 
8  Penr.  A  W.  200;  Grinds  Appeal  80  Pa.  886; 
NoUe  V.  Turner,  60  Md.  510;  Smith  v.  Thomp- 
son, 7  Qratt.  112,  54  Am.  Dec.  126;  Buffington. 
▼.  Bernard,  00  Pa.  68;  Forest  OU  Co.'sAjmeal, 
118  Pa.  188. 

A  second  mortgagee  who  has  foreclosed  and 
bought  in  the  property  can  plead  the  limita- 
tion against  the  first  mortgagee  Beekins;  to  fore- 
close, though  the  mortgagor  has  waived  his 
right  and  the  first  mortgage  was  not  haired 
when  the  second  was  given. 

Dunn  V.  Smith  (Tex.)  28  S.  W.  440;  Scott  v. 
Sloan,  8  Tex.  Civ.  App.  802. 

Appellees  were  not  estopped  from  asserting 
any  rights  in  this  controversy  by  reason  of  tS- 
leged  acts  in  pais  by  Thomas  fi.  Allen,  Sr.» 
and  other  members  of  that  firm. 

All  such  acts  on  the  part  of  said  Allen  A  Co.» 
or  any  member  of  said  firm,  were  done  by  them 
when  they  were  in  total  ignorance  of  the  facta 
and  of  their  legal  rights. 

Tumipseed  v.  Hudson,  SO  Miss.  420, 19  Am. 
Rep.  15;  Kdly  v.  Wagner,  61  Miss.  200;  Mad- 
den V.  Louisville,  N.  0.  d  T.  R  Co.  M  Miss. 
258;  1  Story.  Eq.  Jar.  g  418;  7  Am.  A  Eng. 
Enc.  Law,  pp.  7,  8,  and  notes  12;  Blodgett  v. 
Perry,  07  Mo.  268;  Benshaw  v.  BisseU,  85  U. 
8.  18  Wall.  255.  21  L.  ed.  835;  Brant  v.  Vir^ 
ginia  Coal  dl.Co.^  U.  8.  826. 28  L.ed.027; 
Stevenson  v.  McBeary,  12  Smedes  &  M.  0;  Den, 
Brinegar.v.  ChaJHn,  8  Dev.  L.  106, 22  Am.  Dec 
711;  1  Greenl.  Ev.  g  26. 

Messrs.  Smith  Jb  TreseTaat»  also  for  ap- 
pellees: 

The  rule  of  estoppel  is  never  applied  unless 
it  is  shown  that  the  party  to  be  estopped  had 
full  knowledge  of  the  facts. 

2  Pom.  Eq.  Jur.  800. 

If  the  law  of  estoppel  is  to  be  applied  any* 
where  in  this  case  it  is  against  the  Union  Com- 

Sany,  for  with  full  knowledge  and  after 
eliberating  and  considering  advice  as  to  the 
true  situation,  they  have  elected  a  remedy,  the 
oppofdte  of  subrogation. 

2  Pom.  Eq.  Jur.  §  810. 

The  Hopson  decree  is  shown  to  have  been 
paid  off  and  canceled,  and  the  greater  part  of 
the  Freehold  debt  was  also  paid  off  by  the 
rents  received  from  Peace  after  he  surrendered 
the  possession  to  the  Freehold  trustee. 

Therefore,  if  the  Freehold  Company,  a  mort* 
gagee  in  possession,  permitted  these  rents  to 
go  to  Corbin,  and  not  to  their  debt,  they  are 
bound  nevertheless  to  exonerate  the  land  from 
the  mortgage  to  that  extent 

1  Jones,  Mortg.  §  732:  2  Jones,  Mortg. 
S  1116. 

The  Aliens,  being  second  mortgagees,  were 
entitled  to  the  benefit  of  the  legal  consequences 
of  this  possession,  and  could  not  be  deprived 
of  it,  even  by  Peace's  consent. 

Ibid. 

Under  no  sort  of  reasoning  from  the  facts  of 
this  case  can  the  rule  of  equitable  subrogation 
be  applied. 
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The  Corbin  BanUDff  Company,  and  not  the 
Union  Gompanj,  paid  off  the  old  debts,  and 
afterwards  charged  the  amountf  to  the  account 
of  the  Union  Companj. 

Complainant,  having  failed  to  eatabliah  oon- 
yentional  subrogation,  is  therefore  driven  to 
subrogation  by  operation  of  law. 

Upon  this  question  EtnotU  v.  Bwh^  54  Miss. 
488.  is  conclusive. 

This  doctrine  has  never  been  applied  to  the 
case  of  a  party  who  originally  had  a  right  to 
choose  bis  position  and  avoid  the  difflciiltv  In 
which  he  may  become  subsequently  involved 
<Bi>wU  V.  Buth,  iupra;  24  Am.  A  £ng.  Enc. 
Law,  p.  282,  note),  nor  against  a  party  who  has 
•oquimi  intervening  rights. 

Aeing  the  creature  of  canity,  it  will  not  be 
enforc^  where  it  will  work  an  injustice  to  the 
rights  of  those  having  equal  equities. 

24  Am.  A  Eng.  Enc.  Law,  p.  191,  note  5; 
Sheldon.  Subrogation,  i^  245. 

It  will  be  denied  to  one  who,  but  for  his  own 
negligence,  would  not  have  been  compelled  to 
resort  thereto*  if  the  enforcement  of  such  right 
would  result  in  injury  to  others. 

Moor«  V.  Rokombe,  8  Leigh,  697, -24  Am. 
Dec.  688;  Oonner  v.  Welch,  51  Wis.  481;  WaU 
V.  Mawi,  102  Mass.  818;  Bu9»ey  ▼.  Page,  18 
Me.  459. 

The  Union  Company  is  a  volunteer.  Prior 
to  the  allejged  payment  of  its  money  to  Peace, 
it  had  no  mterest  in  the  property. 

bheldon.  Subrogation,  §  248;  DotonerY.  WO- 
4071,  88  Yt.  1;  n^odt  V.   OiUon,  17  111.  218; 
K't7«on  y.  Soper,  44  Me.  118;  Wolff  r.  Walter. 
56  Mo.  292. 

Subrogation  only  takes  place  in  favor  of  * 
third  party  who  has  satisfied  a  prior  mortgage, 
where  such  third  party  was  himself  a  crraitor 
at  the  time  of  the  pavment. 

24  Am.  A  Eng.  £nc.  Law,  p.  282,  notes; 
Sanclford  v.  McLean,  8  Paige,  117, 28  Am.  Dec. 
778;  mUsheU  v.  Mudgett,  87  Mich.  82;  Steams 
V.  Oocy>0U,  16  Me.  158;  Woollen  v.  HilUn,  9 
Oill,  185,  52  Am.  Dec.  690;  Com.  v.  State,  82 
Md.  501;  Ouy  v.  Du  Uprey,  16  Cat.  195,  76 
Am.  Dec.  ^\^',IHngman  Y.Randnll,lS  CbI  512. 

Where  a  mortgage  has  been  discharged  and 
•atisfaction  acknowledged,  and  a  new  security 
taken  upon  the  same  land  for  the  same  debt, 
the  lien  of  the  old  mortgage  is  gone  once  for 
all  and  the  new  security  must  be  postponed  to 
•uch  encumbrances  as  are  prior  to  itself, 
though  Junior  to  the  old  mortjpage. 

WestfaU  V.  BinUe,  7  Abb.  K.  C.  286;  Woollen 
▼.  Hiuen,  and  Stearne  v.  Godfrey,  eupra; 
Binchman  v.  Ehxine,  1  N.  J.  Eq.  100:  lowa 
County  V.  Foiter,  49  Iowa,  676;  Kitchell  v. 
Mudgett,  tupra;  ChUde  v.  Stoddard,  180  Mass. 
110;  Beldierf,  Wickereham,  9  Bazt.  119;  t^tarr 
T.  Ellie,  6  Johns.  Ch.  896;  Gardner  v.  AMtor, 
B  Johns.  Ch.  55,  8  Am.  Dec  465. 

Ex  post  facto  intention  will  not  do. 

Motley  V.  Barris,  1  Lea,  577;  Dixon,  Subro 
nation,  p.  167;  Nolle  v.  Their  Creditors,  7  Mart 
JN.  S.  602;  Sheldon,  Subrogation,  §  241;  Bunn 
y.  Lindsay,  95  Mo.  260. 

The  party  having  taken  one  security,  the  rea- 
sonable inference  is  that  he  does  not  intend  to 
rely  on  or  claim  another. 

Pridgen  v.  Wam^  79  Tex.  588;  SmaU  v. 
Stagg.  95  III.  89. 

Subrogtition  is  never  applied  to  one  who 
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could  make  tem&s  for  himself  and  dioose  hit 
position  and  say  whether  he  would  or  woold 
not  be  boimd. 

Sheldon,  Subrogation,  g  240. 

To  these  parties,  the  rule  that  the  faets  ard 
circumstances  at  the  time  of  the  tranaactios 
must  show  that  the  parties  intended  to  keeptbs 
securities  alive  for  their  benefit  or  there  can  be 
no  subrogation,  applies. 

BotseU  y.  Bush,  64  Miss.  488;  Bei^er  v. 
Wichersham,  9  Bart  111;  QrmHiaw  t.  Pigttit, 
87  Tenn.  482. 

If  a  party  once  deliberately  elects  his  lemedv 
he  cannot  come  into  a  court  of  eauity  and  ask 
to  be  allowed  to  make  a  different  aeterminatioa 
and  to  be  restored  to  the  right  which  he  has 
once  voluntarily  waived. 

Bendrickson  v.  BinMey,  58  IT.  8.  17  How. 
448,  16  L.  ed.  128;  Barker  v.  Klkins,  1  Johmi 
Ch.  465;  Oreene  v.  Barling.  6  Maflon,  201. 

Mr.  Edward  Hojee  also  for  appellees. 

Cooper»  Ch.  J.,  delivered  the  opinion  of 

the  court: 

Repeated  examination  of  the  record  has 
failea  to  satisfy  us  that  Allen  &  Co.  afieed 
that  the  mortgage  executed  by  Peace  to  the 
appellant  was  to  have  priority  oyer  the  one 
he  executed  to  them*  There  is  mach  ia 
the  record  suggesting  that  they  did,  but  the 
fact  is  not  stated  to  oe  true  by  any  witness 
having  personal  knowledge  thereof.  Martin, 
who  was  a  party  to  the  negotiations,  is  not 
clear,  and  seems  to  have  made  contradictory 
statements.  Peace-  is  dead,  and  the  Aliens 
both  testify  that  they  thought  the  debt  hav- 
ing precedence  over  their  security  was  that 
secured  by  the  mortgage  to  the  Freehold  Com- 
pany, as  to  which  Uiere  is  no  oontroverBy  in 
reference  to  their  waiver.  The  whole  cor- 
respondence between  the  senior  member  of  the 
firm  while  in  New  York  with  hia  firm  ia 
Memphis  strongly  supports  hia  teatlmooy 
that,  in  his  negotiations  with  attomejs  in 
New  York,  he  thought  the  attorney  was  the 
representative  of  the  Corbin  Banking  Com> 
panv;  that  that  company  represented  the 
creaitor;  and  that  the  Freehold  Company 
was  the  creditor.  Strangely  enough,  the  fact 
waa  not  mentioned  during  these  Intenriewa 
that  the  debt  to  the  Freehold  Company  bad 
been  paid,  and  a  new  loan  secured  by  Peace 
from  another  company,  the  appellant.  Mr. 
Allen  spoke  of  tne  debt  as  a  renewal,  ex- 
pressed surprise  that  the  amount  had  been  so 
greatly  augmented  by  accumulated  interest; 
and,  though  always  recognizing  the  priority 
of  the  security  over  that  of  his  firm,  seems 
to  have  labored  under  the  impression,  not 
corrected  bv  the  attorney  of  the  appellant, 
that  the  debt  was  that  aue  to  the  Freehold 
Company.  We  do  not  understand  how  the 
Junior  member  of  the  firm  could  then  have 
been  of  the  same  opinion,  for  the  year  before 
he  had  been  approached  by  Martin,  and  re- 
quested to  consent  for  his  firm  that  appel- 
lant's security  should  have  precedence,  and 
had  declined,  stating  that  If  the  Corbin 
Bnukiug  Company,  in  preparing  the  papers. 
had  made  a  slip,  by  reason  of  which  his 
firm  had  secured  an  advautnge,  it  would  not 
be  waived.  But  it  does  appear  that  he,  la 
all  the  correspondence  with  hia  father,  rec- 
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ognized  the  priority  of  right  of  the  claim 
Asserted  by  the  attorney  with  whom  his  father 
^as  negotiatiDe*  and  we  cannot  understand 
'wliy  he  should  do  so  if  at  the  time  he  remem- 
bered or  recalled  the  fact  that,  by  reason  of 
mistake  In  preparing  the  new  securities,  his 
•firm  had  secured  priority.  So,  too,  the  re- 
citals in  the  new  security  taken  by  Allen  & 
<;o.,  while  suggestive  of  a  distinct  recogni- 
tion of  the  mortgage  to  appellants,  is  not, 
In  our  opinion,  so  nearly  concIusiTe  as  coun- 
e  l  for  appellants  contend.  As  originally 
written,  it  referred  to  a  prior  mortgage  to 
the  Freehold  Company,  which  fact  strongly 
supports  the  contention  of  the  Aliens  that 
they  were  referring  to  the  old  mortgage.  The 
name  of  the  Freehold  Company  was,  upon  the 
suggestion  of  Peace,  stricKen  oat ;  and  appel  • 
lants  contend,  and  with  force,  that  this  was 
for  the  purpose  of  recognizing  the  priority 
of  the  new  mortgage,  cut  the  Aliens  reply 
that  the  change  was  not  made  for  such  pur- 
pose, but  because  Peace  told  them  the  name 
as  written  was  not  the  full  name  of  the  cred* 
itor  company,  the  company  makine  the  orig- 
inal loan,  as  they  understood,  and  that  the 
change  was  made,  not  to  recognize' the  su- 
perior right  of  a  new  party,  but  to  correctly 
name  the  old  creditor ;  and  in  this  the  Aliens 
tind  support  in  the  fact  that  a  part  of  this 
recital  refers  to  the  mortgage  as  ''now  of  rec- 
ord," which  the  mortgage  to  the  Freehold 
Company  was,  and  which  that  to  appellants 
was  not.  Considering  the  sums  involved, 
the  business  seems  to  have  been  very  loosely 
transacted.  We  cannot  say,  on  the  whole 
evidence,  that  the  parties  on  one  side  were 
not  referring  to  one  thing,  and  those  on  the 
other  to  another,  and  so  their  minds  never 
met.  We  can  see  no  other  explanation  which 
does  not  impute  perjury  to  some  one,  and  in 
that  view  the  testimony  may  be  reasonably 
harmonized.  We  therefore  are  of  opinion 
that  no  contract  of  waiver  is  established 
Against  Allen  &  Co.,  either  in  fact  or  by  es- 
toppel. But  it  is  entirely  certain  that  ap- 
pellants or  their  representative  understood 
from  Peace  that  Allen  &  Co.  had  agreed  to 
waive  their  priority  in  favor  of  the  new  mort- 
gage to  be  given  bv  him  to  secure  them  in  the 
lartre  loan  they  were  to  make.  Peace's  ap- 
plication for  the  loan  states  that  the  property 
to  be  mortgaged  was  unencumbered.  The 
Freehold  mortgage,  for  the  payment  of  which 
ti  larger  part  of  the  money  was  desired,  was 
unquestionably  superior  to  that  of  Allen  <& 
Co.,  and  there  is  nothing  to  suggest  the  im- 
probable purpose  of  the  Tender  to  pay  oS  the 
irst  mortgage,  let  in  the  second,  and  itself 
accept  a  third.  Peace  unquestionably  agreed 
to  give  to  the  appellants  similar  security  to 
that  held  by  the  Freehold  Company ;  t.  e.  a 
-first  mortgage  on  the  property.  It  is  true 
that  he  did  not  agree  to  give  the  identical 
fiecurity,  — the  old  mortgajre,  kept  alive  for 
the  benefit  of  the  new  lender,— but  the  very 
essence  of  his  agreement  was  to  give  a  mort- 
gage which  should  primarily  bind  the  prop- 
erty. This,  on  the  developed  facts,  he  has 
failed  to  do. 

The  firsr.  question  presented  is  whether,  as 
between  Peace  and  the  appellants,  the  case 
made  would  entitle  the  appellants  to  relief  by 
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the  remedy  of  subrogation.  If  this  be  an- 
swered in  the  affirmative,  the  next  inquiry 
will  be  whether,  by  reason  of  the  interven- 
ing rights  of  ihird  pi^rsons  (Allen  &  Co.), 
this  relief  should  l)e  denied.  Cases  may  un- 
doubtedly be  found  which  would  deny  sub- 
rogation under  ihe  circumstaDces,  even  as 
between  (he  appellants  and  Peace.  Our  dis- 
senting brother  will  collect  theai  in  his  opin- 
ion. They  are  cited  in  the  briefs  of  appel- 
lees' counsel,  and  need  not  be  here  again  set 
down.  But  there  are  other  cases  holding  a 
different  view,  and  we  think  with  better  rea- 
son. The  principle  of  equitable  subrogation 
does  not  arise  from  contract  (for  that  is  con- 
ventional subrogation),  but  is  a  creation  of 
the  court  of  equity,  and  is  applied  in  Ihe 
absence  of  an  agreement  between  the  parties, 
where  otherwise  there  would  be  a  manifest 
failure  of  iustice.  It  is  never  enforced  for 
the  protection  of  mere  stran^rers  and  inter- 
meddlers  in  the  affairs  of  others,  nor  can  it 
be  invoked  to  override  and  displace  the  real 
contract  of  the  parties ;  that  is,  where  the  se- 
curity contracted  for  is  in  fact  given  but  its 
legal  effect  is  not  that  expected,  as  in  HmoeU 
V.  BatJi,  54  Miss.  487,  equitable  subrogation 
is  in  some  of  its  characteristics  nearly  related 
to  the  principle  of  equitable  estoppel,  and 
may  in  a  sense  be  called  the  actinff  and  mov- 
ing, while  equitable  estoppel  is  the  obstruc- 
tive, member  of  the  same  family. 

The  objections  made  by  counsel  for  the  ap- 
pellees, (1)  that  appel laDts  were  strangers  to 
the  property,  and  therefore  cannot  invoke  the 
rule  of  subrogation ;  and  (3)  that,  since  it 
was  agreed  that  the  securities  to  which  sub- 
rogation is  now  sought  should  be  paid  off  and 
discharged,  there  is  nothing  to  which  appel- 
lants can  bo  subrogated,— are  answered  by 
many  authorities. 

1.  One  who,  at  the  instance  of  the  debtor, 
advances  money  to  be  used  by  the  debtor  in 
the  payment  of  a  prior  security,  is  not  a 
stranger  or  intermeddler  in  his  affairs.  Shel- 
don, Subrogation,  f^  247 ;  Wilton  v.  Mayherry^ 
75  Wis.  191,  6  L.  R.  A.  61;  Bmmert  v. 
Tliompson,  49  Minn.  886 ;  Johnson  ▼.  Barrett, 
117  Ind.  551 ;  Gilbert  v.  Gilbert,  89  Iowa,  657 ; 
8  Pom.  Eq.  Jur.  g  1212. 

2.  The  fact  that  the  mortgage  was  paid  and 
intended  to  be  paid  is  immaterial.'  Equity 
will  consider  it  as  yet  alive  so  long  as  the 
rights  of  parties  require.  Walker  v.  King, 
45  Vt.  525 ;  Cobb  v.  Dyer,  69  Me.  494 ;  Wheeler 
V.  Willard,  44  Vt.  640 ;  Barnes  v..  Mott,  64 
N.  Y.  897,  21  Am.  Rep.  625 ;  Texas  Land  4b 
L.  Co,  V.  BldlockJ%  Tex.  85 ;  Crippen  v.  Cliap- 
pel,  85  Kan.  495,  57  Am.  Rep.  187 ;  Cansler  v. 
SaUis,  54  Miss.  446. 

In  Whiteselle  ▼.  Texcu  Loan  Ageney  (Tex. ) 
27  S.  W.  818,  precisely  the  same  Questions 
here  presented  were  decided.  We  have  not 
had  access  to  the  report,  but  doubt  not  the 
quotations  of  counsel  from  the  opinion  are 
correct.  The  present  case  is,  as  to  the  mat- 
ters hereinbefore  referred  to,  fully  covered 
by  the  decision  of  this  court  at  the  April  term, 
1894,  Id  the  case  of  McMvUen  v.  Investment  Co, 
in  which  no  opinion  was  written.  That  case 
and  Cansler  v.  Sallis,  54  Miss.  446,  are  decis- 
ive, also,  that  since  Allen  iS;  Co.  are,  by  ap 
plying  the  principles  of  subrogation,  placed 
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in  no  wone  attitude  than  tbej  origlnially 
were,  the  fact  that  they  have  a  mortgage 
upon  the  same  property  cannot  defeat  the 
right  of  subrogation  invoked  by  the  appel- 
lants. The  fact  that  the  debts  protectea  by 
the  securities  to  which  subrogation  is  sought 
are  now  barred  by  limitation  cannot' avail. 
Peace's  representative  will  not  in  equity  be 
permitted  to  invoke  the  statute  of  limitations 
to  defeat  the  security  to  which  subrogation 
is  sought.  The  fraud  of  Peace  in  represent- 
ing that  the  property  was  unencumbered,  and 
of  accepting  from  the  appellants  the  large 
sum  of  money  they  advanced  on  the  faith  of 
his  representations,  would  preclude  him,  if 
alive,  from  invoking  the  lapse  of  time  as  a 
bar  to  the  remedy  by  which  the  injury  he 
has  sought  to  inflict  can  be  avoided.  He 
would  he  estopped  to  interpose  the  defense, 
and  his  representative,  who  stands  in  his 
shoes,  is  bound  by  the  same  rule.  Staton  v. 
Bryant,  55  Miss.  261 ;  Bamett  v.  NicfutU,  56 
Miss.  622 ;  KeUy  v.    Wagner,  61  Miss.  299. 

We  see  nothing  inconsistent  in  the  conduct 
of  appellants  in  claiming  under  the  mortgage 
executed  by  Peace,  selling  thereunder,  enter- 
ing into  possession  of  the  land,  and  attempt- 
ing to  defend  their  title  thus  acquired,  and, 
failing  in  that  aspect  of  the  cause,  invoking 
the  right  of  subrogation  to  the  securities  the 
money  thev  loaned  has  paid.  They  had  rea- 
son to  believe  from  the  interviews  with  Mr. 
Allen  that  his  firm  recognized  the  priority 
of  its  security.  Indeed,  it  appears  that  no 
other  idea  was  entertained  by  Allen  &  Co., 
until  long  after  the  appellants  had  caused  the 
mortgage  they  held  to  be  executed,  and  after 
thev  hiu]  foreclosed  their  own  mortgage,  to 
which  proceedings  the  appellants  were  not 
made  parties,  because  it  was  then  thought  that 
they  were  the  senior  encumbrancers,  and  there- 
fore not  necessary  parties  to  the  suit.  The 
Btatus  quo  ante  the  cancellation  of  the  securi- 
ties should  be  restored;  the  appellants  held 
to  account  as  mortgagees  in  possession  of  the 
land,  entitled  to  charge  against  it  all  prior 
encumbrances  discharged  by  the  money  they 
loaned. 

Tlie  decree  u  retereed,  and  cause  remanded, 
to  be  proceeded  with  in  accordance  with  this 
opinion. 

Whitfleldf  J. ,  dissenting: 

I  dissent  from  the  judgment  of  the  court. 

First.  The  case,  as  to  subrogation,  may  be 
condensed  thus :  Peace,  the  common  deotor 
of  the  Freehold  Company,  and  Allen  &  Co., 
owed  the  former,  say,  $26,000,  and  the  latter 
125,000;  the  Freehold  Company  having  the 
senior,  and  Allen  &  Co.  the  junior,  mort- 
gage. Peace  wanted  more  money  to  pay  off 
the  Freehold  Company,  and  to  farm  on.  He 
applied  to  the  union  Company,  through 
its  agent,  the  Corbin  Banking  Company,  for 
'  a  loan  of  |88,000;  the  Corbin  Banking  Com- 
pany intentionally  and  fraudulently  keeping 
off  the  application  the  Freehold  mortgage 
and  all  the' Allen  &  Co.  mortgages,  and  the 
Corbin  Banking  Company  being  the  agent  of 
the  Union  Company.  The  Union  Company, 
through  its  said  agent,  and  Dr.  Peace,  agreed 
expressly  that  the  Freehold  Company's  mort- 
gage should  be  paid  off,  satisfied,  and  forever 
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extinguished,— not  kept  alive.  It  was  » 
paid  'off.  The  said  mortgage  was  actually 
sent  by  the  Corbin  Banking  Company,  froia 
New  York,  to  Martin,  at  llemphis,  to  be  de- 
livered up  to  Peace,  and,  in  the  eye  of  the 
law,  was  as  effectually  in  his  hands  as  if 
actually  delivered.  Allen  &  Co.  were  ei- 
tirely  iffnorant  of  all  this ;  never  knew  or  sup- 
posed there  was  any  new  creditor,  but  under- 
stood that  the  Freehold  Company's  debt  was 
being  renewed  and  continued.  The  Freehold 
Company's  debt  being  thus  paid  off  and  satis- 
fied by  express  agreement  of  the  Union  Com- 
pany, through  its  agent,  the  Corbin  Banking 
Company,  and  Peace,  and  in  exact  accordanoe 
with  their  actual  intention,  the  Allen  &  Go. 
trust  deed  stood  first,  in  legal  priority ;  AUeo 
&  Co.  havine  had  nothing  whatever  to  do 
with  the  dealings  between  Peace  and  the 
Union  Company.  My  brethren  do  not  diifer 
from  me  as  to  Allen  &  Co.  *s  not  knowing. 
They  are  driven  from  the  ground  of  e8top[>el 
by  the  clear  shining  of  manifest  truth  from 
the  face  of  this  record.  The  reason  why  the 
Corbin  Company  did,  as  t^e  agent  o!  the 
Union  Company,  so  agree  that  the  Freehold 
Company's  mortgage  should  be  paid  and 
satisfied  and  not  kept  al i  ve,  is  obvious.  That 
company  wanted  to  shift  a  bad  debt  from  its 
shoulders  to  those  of  its  principal,  and  secure, 
besides,  to  itaelf,  the  $8,000  it  was  alresdr 
out  in  the  purchase  of  the  Hopeon  claim,  and 
18,700  it  charged  as  commissions  for  nego- 
tiating—as it  puU  it^the  loan  of  138.000; 
and  it  purposely  concealed  from  its  principal 
the  fact  of  the  existence  of  the  Freehold 
mortgage,  by  paying  it,  and  discharging  it, 
and  sending  it  accoraingly  to  Martin,  to  be 
delivered  to  Peace.  The  Union  Company, 
through  its  agent,  the  Corbin  Banking  Com- 
pany, finding  out  that  Allen  «&  Co.  stood  upoa 
their  legal  rights  (the  Union  Company's 
mortgage  not  having  been  executed  for  some 
months  after  the  payment  of  the  Freehold 
mortgage  and  the  execution  and  recording  of 
the  Allen  &  Co.  mortgage),  that  oompttny 
asks  this  court  not  to  apply  the  principles 
of  subrogation  to  the  facts  as  they  were  at  the 
time  of  these  occurrences, — not  to  the  ml 
case  as  thus  made  by  the  actual  agreemeoi 
and  intent  of  the  parties  at  the  time,— but  u> 
a  state  of  facts  which  it  alleges,  but  signally 
fails  to  prove ;  to  a  case  conjured  up  to  suit 
the  desperate  exigency  of  its  genuine  situa- 
tion. In  short.  It  is  an  effort  to  work  out 
subrogation  hj  ex  ptnt  facto  intention,— pre- 
cisely that;  nothing  more,  nothing  else.  I 
have  not  so  learned  the  law  of  subrogatioo. 
So  to  hold  on  the  facts  of  thia  record  is 
plainly  to  hold  that  in  no  case  (where  in- 
tervening  rights  do  not  appear),  under  any 
circumstances,  where  a  prior  mortgage  is 
paid  off  bv  a  new  lender,  can  a  junior  moil- 

fagee  maintain  his  accruing  legal  priority; 
ut  that  in  all  cases  payment,  and  payment 
merely,  payment  only,  payment  without  soy 

aualiflcation,  entitles  the  lender  to  subrogs* 
on.  This  may  be  something  else,  it  is  not 
the  creature  of  equity  known  as  ** subroga- 
tion." Sheldon,  Subrogation,  ad  ed.  p.  864, 
§g  240,  241,  noUs  8,  9 :  Id.  p.  871,  $  247,  noie 
8,  with  the  authorities  therein  cited;  es- 
pecially OardenviUe  Permanent  Loan  Ano.  ^ 
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Walk&r,  53  Md.  452.  I  refer  especially,  also, 
to  BauM  T.  Bfish,  54  Hiss.  487,  within  the 
principle  of  which  case  this  case,  in  my  judg- 
ment, falls  precisely.  With  all  deference, 
I  think  the  opinion  of  the  court  overrules  that 
case.  It  is  impossible  for  me  to  distinguish 
it  in  principle  from  the  case  at  bar,  and,  in 
my  judgment,  it  is  controlling  and  decisive 
here. 

Bat,  secondly,  the  Union  Company  elected 


its  remedy.  It  repudiated  the  ''Freehold* 
mortgage  as  a  basis  of  its  claim.  It  allowed 
it  actually,  as  to  Peace,  to  run  past  matur* 
ity,  perhaps  the  full  statutory  time,  without 
selling  under  it.  It  did  sue  under  its  own 
mortgage ;  bought  under  it ;  is  in  possession 
under  It,  and  is  sued  in  ejectment  as  so  in 
possession.  It  is  estopped  now  to  change  Iti 
election. 


GEORGIA  SUPREME  COURT. 


Joseph  MARIL,  Flff.  in  Err., 
«. 

CONNECTICUT  FIRE  INSURANCE 
COMPANY. 

<05Oa.004.) 

^1  •  Under  a  poliej  of  Inminuiee  which 
eovers  a  vtoek  of  material  qboiI  in  a 
partteolar  bnalneesy  and  whioh  ooDtains  a 
printed  oondition  piohlbidnir  the  keepioff  and 
ueeof  oertatnhiflaiDmable  substaooeB  upon  the 
premises  in  which  such  business  is  oondacted,  a 
recovery  may  be  bad  in  case  of  ices,  even  thouirh 
it  should  appear  that  such  inflammable  su1> 
stances  were  in  fact  kept  and  used  upon  the 
premises,  provided  ft  stiall  further  appear  that 
tbe  business  in  the  conduct  of  which  the  stock 
of  material  insured  was  used  is  of  such  a  char- 
acter as  that  the  use  of  such  inflammable 
Bubstancee  is  a  necessary,  usual,  and  customary 
Incident  to  said  business,  and  that  such  sub- 
stances were  kept  only  in  such  quantities,  and 
used  only  In  such  manner,  as,  in  view  of  the  sub- 
ject of  the  insurance,  must  have  been  in  contem- 
plation of  tbe  parties  at  the  time  the  policy  was 
issued. 

S.  If  the  bnainew  in  question  be  of  sneh 
at  eharaeter  ae^  that  some  of  the  in- 
flammable enbetancee  against  tbe  keeplnv 
of  which  provision  is  made  in  tbe  printed  con- 
ditions of  the  policy  themselves  constitute  com^ 
ponent  parts  of  the  stock  of  material  used  in  such 
business,  the  policy  would  cover  such  inflamma- 
ble substances,  and  a  recovery  could  be  had  for 
loss  thereof,  notwithstandlnir  the  printed  condi- 
tion affainst  the  keeping  of  such  inflammable 
substances. 

8.  If  in  the  stating  elanee  of  a  policy  of 
4<^«iiranee  the  thlni?  iiisured  be  detjcribed  In 
gen  ^ral  terms  as  a  stock  of  *'watchmaker*s  ma- 
ter als,**  and  there  be  nothing  in  the  policy  Itself 
In  liCatinfT  with  exactness  what  articles  were  em- 
br  iced  in  and  intended  to  be  covered  by  such 
g  neral  terms,  parol  evidence  is  admissible  to  ex- 
p  lin  the  aroblgufty,  and  to  apply  the  policy  to 
t  .e  subject  of  the  insurance. 

(February  18, 189S.) 

ERROR  to  the  City  Court  of  Savannah  to 
review  a  tadgroent  Id  favor  of  defendaot 
in  an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  a  policy  of  fire  insurance. 
Jieversed, 

*Headnot€fl  by  ATKnrsoN,  J. 


NoTB.— See  also  fVtust  v.  American  F.  Ins.  Co. 
CWie.)  ante,  781 
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The  oflSdal  report  sent  up  with  the  case  for 
the  consideration  of  the  supreme  court  was  as 
follows: 

The  policy  was  written  upon  "watches.  Jew- 
elry, diamonds,  silver  and  plat^  ware,  clocks, 
musical  instruments,  fancy  goods,  brie  a-brac, 
and  other  merchandise  usual  to  a  jewelry  stock 
in  and  out  of  safes."  and  "watchmaker's 
material;  aU  while  contained  in  the  three-storj 
brick,  metal  roofed  building  situated  at  num- 
ber 24  Barnard  street,  in  Savannah.  Gkt." 
The  policy  oo  its  face  provides  that  it  shall  be 
void  *'if  the  risk  be  increased  by  any  means 
within  the  control  of  tbe  assured,  ...  or 
if  .  •  .  benzine,  gasoline,  petroleum,  or 
crude  earth  or  coal  oils  are  kept  or  used  on  the 
premises  without  written  consent."  There  is 
this  further  clause  in  the  policy:  "Kerosene 
oil,  if  of  the  legal  standard,  may  be  used  for 
lights;  lamps  to  be  filled  by  daylight  only.  One 
barrel  may  be  kept  on  tbe  premises  for  this 
purpose, *and  may  also  be  kept  for  sale  in 
stores,  in  ^quantities  not  exceeding  five  barrels 
at  any  one  time.  If  kept  in  greater  quantities, 
without  written  consent,  this  policy  shall  be 
void." 

The  plaintiff's  testimony  was:  "On  the  7th 
day  of  June.  1802,  a  fire  occured  on  the  prem- 
ises covered  by  this  policy.  The  value  of  mj 
stock  was  at  that  time  $9,200.  I  was  engaged 
in  the  jewelry  business.  Four  thousand  five 
hundred  dollars  of  this  stock  was  in  my  safe. 
An  appraisement  was  made  on  tbe  stock, which 
appraisement  placed  thejdamage  at  $8,440. 
I  have  never  been  paid  that  amount,  or  any 
part  of  it.  The  loss  on  my  stock  by  the  fire 
was  $8,440.  I  am  twenty-six  years  old.  I 
have  been  in  Savannah  ten  years  in  November 
next.  I  was  born  in  Russia.  Lived  there  un- 
til I  ^as  fourteen  years  old,  when  I  went  to 
New  York,  where  I  lived  two  years;  since 
which  time  I  have  lived  in  bavannah.  The 
fire  occurred  between  three  and  four  o'clock 
in  the  morning,  and  started  on  the  north  side  of 
tbe  store.  Mr.  Sack,  my  watchmaker,  had 
the  key  to  the  shop.  He  did  my  repairing  in 
consideration  of  which  I  allowed  him  bench 
room,  I  do  not  know  the  cause  of  tbe  fire,  and 
have  no  idea  what  caused  it.  It  looked  as  if 
tbe  fire  started  under  the  counter.  There  was 
paper  there.  The  fixtures  were  burned  up. 
They  were  a  total  loss.  A  good  deal  of  the 
stock  could  not  be  used.  The  fixtures  were  of 
wood.  The  walls  and  sides  were  badly  char- 
red. I  do  not  know  whether  it  looked  like  a 
fiash  fire  or  not,  and  to  this  day  I  haye  no 
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theory  as  to  bow  the  fire  started.  The  store 
was  lighted  by  gas.  I  Dever  kept  kerosene  oil 
or  beDzine  or  n aphtha  for  sale.  None  of 
these  beloDff  to  a  jewelry  stock.  I  had  a  demi- 
lohD,  with  kerosene  oil  in  it.  I  do  not  know 
how  bfg  it  was.  It  may  have  been  a  three> 
gallon  demijohn,  but  my  opinion  is  that  It  was 
not  less  than  two  nor  more  than  three.  Six  or 
eight  weeks  before  the  fire,  I  bought  the  kero- 
sene. I  cannot  tell  the  exact  date.  The  kero- 
sene in  this  demijohn  was  bought  and  used  for 
the  purpose  of  cleaning  clocks.  I  never  used 
it  myself.  I  am  not  a  watchmaker.  I  had  it 
there  for  that  purpose.  I  am  positive  it  was 
used  for  cleaning  clock  movements,  and  may-, 
be,  if  the  movements  were  rusty,  it  was  used 
for  watches  too.  It  was  my  oil,  but  Mr.  Sack 
used  it.  I  saw  him  use  it  for  cleaning  clock 
movements.  After  he  would  use  it,  he  would 
pour  it  back  in  the  demijohn.  I  looked  at  the 
demijohn  the  morning  after  the  fire.  I  testified 
at  the  former  trial  that  it  looked  as  if  this  demi- 
john had  as  much  kerosene  in  it  after  the  fire 
as  it  had  before  the  fire.  There  must  have  been 
two  quarts  or  a  half  gallon,  in  it.  I  do  not 
know  how  much  was  in  it  before  the  fire.  I 
presume  there  was  the  same  amount  in  it  after 
the  fire  as  there  was  before.  After  the  fire  I 
did  not  see  any  cork.  I  swore  on  the  last  trial 
that  it  was  uncorked,  and  my  memory  was 
fresher  then  than  it  is  now.  1  was  probably 
right  then.  The  demijohn  was  sitting  on  a 
shelf  in  the  rear  of  the  store,  on  the  south  side. 
It  was  in  a  safe  place.  It  had  been  sittinff 
therefor  three  months,  and  had  never  fallen  off. 
That  was  the  place  we  always  kept  it.  On  this 
occasion  there  was  one  lamp  that  had  oil  in  it, 
that  I  know  of.  That  was  a  student  lamp  Mr. 
Sack  used.  It  was  on  the  bench,  and  fell  off, 
I  presume.  Kerosene  was  used  in  it.  Then 
there  was  a  piano  lamp.  It  was  one  that  I  had 
sold,  and  it  was  brought  back.  It  had  some 
oil  in  it.  It  was  a  large  lamp  I  presume 
which  would  hold  a  quart.  It  was  not  nearly 
half  full,  but  there  was  some  kerosene  in  it. 
There  was  about  a  pint  or  a  little  more  of 
benzine  on  hand.  It  was  'in  a  bottle  that 
might  hold  a  quart.  I  saw  one  can  of  oil  on 
hand.  There  were  two  cans  there.  One  had 
very  little  in  it,  and  the  other  was  about  full 
I  had  no  turpentine  there.  On  the  morning 
after  the  fire  the  insurance  gentlemen  and  the 
firemen  showed  me  some  paper,  which  they 
said  was  saturated  with  turpentine.  I  do  not 
know  whether  it  was  or  not.  I  do  not  know 
whether  the  paper  was  wet  with  kerosene  or 
benzine.  Maybe  it  was  water.  May  be 
there  was  some  kerosene  on  the  paper.  I  do 
not  know.  I  do  not  know  how  kerosene  got 
there  if  it  was  there.  Maybe  I  said  at  the 
time  that  I  did  not  know  how  it  got  there. 
On  January  1,  1892,  in  making  my  tax  re- 
turns, I  swore  that  the  market  value  of  my 
stock  was  |l,bOO.  Mr.  Sack  used  the  student 
lamp  on  his  bench  for  night  work.  The 
benzine  and  kerosene  that  were  there  were 
used  for  cleaning  purposes,  cleaning  the 
movements  of  clocks  and  watches.  Benzine 
is  used  for  cleaning  watches.  The  amount  of 
kerosene  purchased  was  ten  cents'  worth.  The 
benzine  was  kept  near  Mr.  Sack's  bench.  I 
had  nothing  whatever  to  do  with  it.  It  was 
kept  in  a  glass  bottle.  The  benzine  had  noth- 
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ing  whatever  to  do  with  the  fire  as  faris I 
could  see.  The  kerosene  can  that  was  full,  or 
nearly  full,  wouM  hold  about  two  or  three 
quarts.  That  kerosene  was  used  by  Mr.  Sack, 
and  was  kept  near  Mr.  Sack's  bench,  on  hii 
side.  He  used  it  to  put  in  bis  lamp.  May  be 
he  used  it  for  cleaning  purposes,  too.  The  fire 
did  not  start  near  that  can  of  kerosene.  The 
other  kerosene  can  was  one  that  Mr.  Sack  said 
leaked,  and  we  did  not  use  it  much.  If  theze 
was  kerosene  on  the  paper  there,  I  presune 
that  the  lamp  must  have  turued  over,  ainl 
some  kerosene  reached  the  paper.  The  piszto 
lamp  was  turned  over.  At  the  time  I  made 
my  tax  return  I  owed  about  $5,000.  I  did  not 
think  that  I  should,  pay  taxes  on  my  debti 
My  idea  was  to  deduct  the  amount  of  purchase 
money,  and  the  balance  represented  what  w» 
liable  for  taxes.  I  counted  that  $9,200  lea 
$5,000  would  make  $1,800  I  simply  owed  tbe 
money,  but  owned  the  stock.  The  lamp  that 
was  upset  was  on  the  same  side  the  paper  was 
lying,  on  the  north  side.  The  paper  was  not 
rij^ht  at  the  lamp.  The  oil  might  have  spread 
there.  The  paper  was  under  the  shelving  and 
the  lamp  was  on  the  other  side  of  the  shelviog. 
I  do  not  know  what  quality  of  kerosene  was 
in  the  demijohn.  I  just  sent  out  and  got  tea 
cents'  worth  of  kerosene.  This  oil  was  in  tk 
demijohn.  I  ffot  it  for  cleaning  purposes. 
The  can  which  Jtf r.  Sack  used  for  his  lamp 
maybe  was  a  gallon  can." 

Defendant  moved  for  a  nonsuit.  Piaintif 
offered  to  testify  that  at  the  time  the  insnraoce 
was  effected  he  was  carrying  on  a  jeweli7 
business,  selline  and  repairing  ^watches  and 
clocks;  that  he  Intended  to  contmae  such  bosi- 
ness,  and  this  fact  was  known  to  defendaat; 
that  in  this  business,  and  as  a  partof  the  watch- 
maker's materials,  and  as  incidental,  necessary, 
usual,  customary,  and  naturally  pertaining  to 
the  stock  and  business,  the  kerosene  and  ben- 
zine were  used  in  small  and  reasonable  quanti- 
ties for  such  business  in  cleaning  the  works  of 
watches  and  clocks,  the  kerosene  being  usedia 
part  in  the  student's  lamp;  and  that  said  kero- 
sene and  benzine  did  not  cause  the  fire,  nor  coo- 
tribute  to  it,  and  were  not  even  consumed,  ia 
whole  or  in  part,  by  the  fire.  The  court  r^ 
fused  to  admit  this  testimony,  and  granted 
the  nonsuit. 

J^^wr«.  Oarrard«  Meldrim,  &  Newmas 

for  plaintiff  in  error. 

Messrs.  Denmark  &  Adanas  for  defend- 
ant in  error. 

Atkinson^  J.,  delivered  the  opinion  of  the 
court: 

With  the  addition  that  evidence  was  intro- 
duced, showing  that  proofs  of  loss  were  sub- 
mitted to  the  defendant  company  within  toe 
time  prescribed,  and  a  demand  for  pay  meet 
made  in  writing;  that  the  demand  was'nerer 
complied  with;  that  suit  was  brought  wiibm 
the  time  limited  by  the  policy;  and  proof 
made  that  from  $300  to  $350  would  be  a  proper 
allowance  for  counsel  fees  for  the  prosecutioa 
of  this  litigation, — the  facts  as  stared  in  tbe 
official  report  are  sufficiently  full  for  the  d^ 
termination  of  the  questions  made  in  this  rec- 
ord. It  will  be  seen  from  an  examinatioo  of 
the  official  report,  as  amended,  iupra,  that  tbe 
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plaintiff  proTed  his  loss,  the  submission  of 
proofs  of  loss,  a  demand  for  payment  in  ac- 
cordance with  the  terms  of  the  policy  sued 
on,  and  the  value  of  counsel  fees,  and  closed. 
A  motion  for  nonsuit  was  made, — upon  what 
special  ground  does  not  appear  in  the  record, — 
but  we  may  presume  from  the  line  of  argument 
pursued  here,  and  the  fact  that  the  plaintiff 
made  such  a  case  as  would  undoubtedly  have 
authorized  a  finding  for  him,  that  the  motion 
for  nonsuit  was  predicated  upon  the  ground 
that  The  plaintiff  had  rendered  void  his  policy 
of  insurance  by  keeping  and  using  upon  the 
premises  occupied  by  him  benzine  and  kero- 
Kene  contrary  to  the  conditions  of  his  poHcyof 
insurance,  which  prohibited  the  same.  The 
evidence  showed  that  in  his  store  the  assured 
kept  a  small  quantity  each  of  keosene  and  ben- 
ziue,~of  the  former  all  told,  including  that  in 
lamps,  about  one  gallon;  of  the  latter  about 
one  pint  or  a  little  more.  None  of  either  was 
destroyed  by  fire.  '  After  the  court  had  signi- 
fied its  intention  to  grant  a  nonsuit,  but  be- 
fore the  order  to  that  effect  had  been  taken, 
the  plain  tiff  offered  to  prove,  in  addition  to  the 
evidence  already  submitted,  that  at  the  time  the 
insurance  was  effected  he  was  carrying  on  a 
jewelry  business,  selling  and  repairing  watches 
and  clocks;  that  he  intended  to  continue  such 
business,  and  this  fact  was  known  to  the  de- 
fendant; that  io  the  conduct  of  this  business, 
and  as  a  part  of  a  watchmaker's  material,  and 
as  incidental,  usual,  customary,  and  naturally 
pertaining  to  the  stock  and  business,  kerosene 
and  benzine  were  used  in  small  and  reasonable 
quantities,  in  cleaning  the  works  of  watches 
and  clocks,  the  kerosene  being  used  in  part  in 
a  student's  lamp  (kept  in  the^store);  and  that 
F'^id  benzine  and  kerosene  did  not  cause  the 
fire,  nor  contribute  to  it,  and  were  not  even 
consumed,  in  whole  or  in  part,  by  the  fire. 
This  testimony  was  repelled  by  the  court  as 
being  inconsistent  with  the  contract  as  ex- 
pressed in  the  policy,  whereupon  the  court 
granted  a  nonsuit,  and  to  this  Judgment  excep- 
tion is  taken. 

We  are  not  now  to  consider  whether,  in 
view  of  the  very  trifiing  and  inconsiderable 
:)uantities  in  which  the  prohibited  inflamma- 
ble substances  were  used  and  kept,  and  the 
fact  that  thev  were  so  kept  as  not  materially  to 
tiave  affected  the  risk  of  the  insurer,  or  in  any 
manner  to  hare  contributed  to  the  loss,  the 
:ourt  would,  in  the  first  instance,  have  been 
luthoiized  to  grant  a  nonsuit;  but  whether, 
(vith  the  supplemental  evidence  offered,  it 
should  have  done  so.  The  first  question  to 
consider  is  whether  the  testimony  offerewl  was 
;ompetent.  The  contract  of  insurance  was  in 
writing,  and  the  rule  of  law  is  that  parol  evi* 
lence  is  inadmissible  to  add  to.  take  from,  or 
rsry  the  terms  of  an  unambiguous  written 
contract;  and  the  kindred  rule  to  this  is  that, 
f  the  written  agreement  appears  from  its 
erms  to  be  so  ambiguous  as  not  fully  to  ex- 
»ress  the  contract  between  the  parties,  parol 
vidcDce  is  admissible  to  explain  such  ambigu- 
ty .  If  the  written  agreement  is  full,  explicit, 
ud  unambiguous,  it  must  be  taken  as  conclu- 
ively  representing  the  real  contract  between 
be  parties,  and  neither  will  be  permitted  by 
»arol  to  in  any  manner  vary  its  terms.  If  for 
k  ant  of  fullness  of  statement,  the  contract  be 
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indefinite  or  uncertain,  parol  evidence  is  ad- 
missible, not  to  vary,  add  to,  or  take  from  the 
contract,  but  to  explain  and  so  illuminate  it  as 
to  make  the  real  intention  of  the  parties  appar- 
ent. It  will  be  seen  bv  an  examination  of  its 
provisions  that  the  policy  of  insurance  covers 
a  number  of  articles  specifically,  including 
watches,  diamonds,  clocks,  etc.,  and  finally  bv 
the  use  of  the  words  "watchmaker's  materi- 
als," such  articles  as  would  be  comprehended 
within  that  general  descriptive  term.  In  order 
to  determine  what  was  covered,  or  by  the  par- 
ties intended  to  be  covered,  by  that  general 
term,  it  is  necessary  to  inquire  somewhere 
what  it  means.  No  index  to  its  meaning  is 
afforded  by  anv  other  expression  contained  in 
the  policy.  There  is  nothing  in  that  instru- 
ment to  Indicate  what  the  parties  intended 
should  be  its  meaning.  It  is  therefore  an  ex- 
pression which  must  be  classed  as  ambiguous, 
and,  being  ambiguous,  parol  evidence  is  ad- 
missible to  explain  its  meaning.  The  plaintiff 
offered  to  prove  that  both  kerosene  and  benzine 
in  reasonable  quantities  were  used  in  his  busi- 
ness as  a  part  of  a  watchmaker's  material,  and 
that  their  use  as  such  was  necessarv,  customary, 
and  usual  in  the  conduct  of  such  business;  that 
he  was  engaged  in  the  conduct  of  this  business 
at  the  time  this  insurance  was  effected,  and 
that  the  defendant  knew  such  to  be  the  fact. 
Had  he  proven  these  facts  to  the  satisfaction  of 
the  Jury  then  he  would  have  shown  that  the 
very  articles  for  the  keeping  and  use  of  which 
he  was  nonsuited  were  in  fact  themselves 
made,  by  the  terms  of  his  policy,  the  subject 
of  the  insurance;  and  the  Jury  would  have 
been  authorized  to  find  that  the  policy  was 
written  with  reference  to  the  contmuanoe  of 
such  a  business.  If  they  were  a  part  of  a 
watchmakei's  material,  they  were  as  much 
covered  by  the  policy  of  insurance  as  the 
springs,  hands,  dials,  tools,  classes,  or  any  other 
articles  used  by  a  watchmaker  in  theconduct 
of  his  business.  If,  then,  by  the  stating  clause 
of  the  policy  itself,  an  article  were  insured,  it 
surely  could  not  be  seriously  insisted  that  the 
policy  would  be  avoided  because  of  the  printed 
conditions  thereinafter  appearing,  to  the  effect 
that  the  keeping  and  use  of  the  very  article  in- 
sured in  the  manner  contemplated  by  the  par- 
ties should 'render  the  policy  void.  One  of 
the  elementary  rules  for  the  construction  of  pol- 
icies of  insurance  is,  that  if  there  be  a  conflict 
between  the  written  statement  of  the  subject 
of  insurance  and  the  printed  conditions  of  the 
policy,  the  former  must  prevail.  A  contrary 
doctrine  would  present  the  strange  anomaly  of 
an  insurance  company  issuing  to  anoti^er  a 
policy  of  insurance  containing  such  conditions, 
as  that,  under  no  circumstances  could  pay- 
ment of  a  loss  be  thereunder  legally  demandea. 
A  rule  which  permitted  the  printed  conditions 
to  control  the  written  statement  of  the  subject 
upon  which  the  insurance  was  issued,  would 
place  the  insurance  company  in  the  peculiar 
condition  of  saying,  in  effect:  '*I  issue  you 
this  policy.  I  accept  your  money  in  satisfac- 
tion of  my  demand  for  premiums.  I  insure 
Jrour  property  to  be  used  in  your  business,  but 
f  you  use  it  your  policy  Is  void."  A  parallel 
case,  and  one  which  alone  adequately  expresses 
the  peculiar  paradox  in  the  case  supposed,  is 
to  be  found  in  the  sage  advice  given  to  her 
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youthful  daughter  when  an  affectionate  but 
OTercautious  mother,  in  reply  to  the  aimple 
lequest: 

^Mamma,  may  I  go  out  to  swimT* 

-Huid  to  her: 

^Yes,  my  darlloir  dauflrhter; 
Hang  your  clothes  on  aniokory  Ilmbb 
Bat  don*t  go  near  the  water.** 

Even  if  the  iDfiammable  substances,  the 
keeping  and  use  of  which  it  is  claimed  avoided 
the  policy  of  insurance,  were  not  of  themselyes 
a  subject  of  the  insurance,  yet,  if  the  articles 
were  employed  by  the  assured  in  the  conduct 
of  the  particular  business,  and  the  use  of  auch 
article  is  a  necessary  incident  to  the  conduct  of 
such  a  business^  the  parties  will  be  presumed 
to  have  contracted  with  reference  thereto,  and 
at  the  time  the  insurance  policy  was  Issued  the 
insurer  will  be  presumed  to  have  had  in  con- 
templation the  use  of  such  substances  by  the 
assured  when  he  assumed  the  risk;  and,  under 
such  circumstances,  will  be  presumed  to  have 
waived  the  condition  under  which  the  use  of 
such  substance  would  render  the  policy  void. 
For  instance,  if  he  insured  a  powder  manufac- 
tory, be  must  have  contracted  with  reference 
to  the  use  of  combustible  materials  necessary 
to  be  employed  in  its  manufacture.  Thus, 
where  a  policy  covered  property  described  as 
a  '*stock  such  as  is  usually  keptm  a  general  re- 
tail store,"  and  the  keeping  of  ^npowder  was 
prohibited  by  the  printed  portions  of  the  pol- 
icy, it  was  held  that,  if  gunpowder  formed  a 
part  of  the  ireneral  stock  usually  kept  in  a  re- 
tail store,  then  the  keeping  of  the  powder  was 
not  a  violation  of  the  conditions  of  the  policy. 
Feoria  M.  A  F.  Jm.  Oa.  v.  Bail,  12  Mich.  202. 
So,  if  the  insurance  be  upon  a  printing  estab- 
lishment, and  the  keeping  or  use  of  camphene 
was  prohibited,  as  the  policy  covered  a  print- 


er's stock  and  materials,  and  it  was  shown  that 
camphene  was  necessary  to  dean  the  type,  and 
was  usually  employed  iSy  printers  for  that  par- 
pose,  the  prohibition  was  held  not  to  apply. 
Harp&r  v.  New  Tark  CUy  Itu.  Cd.  28  N.  Y. 
441.  So,  also,  the  use  of  kerosene  'was  pro- 
hibited, but,  as  the  policy  covered  a  photog- 
rapher's stock,  materials,  etc.,  and  it  b^og 
shown  that  kerosene  was  usually  employed  in 
the  business  for  heating  paper  and  other  par- 
poses,  it  was  held  that  the  prohibition  did  nt^ 
apply,  even  though  gas  could  have  been  used 
equally  as  effectually  for  that  purpose.  Hail 
V.  iMurance  Co.  of  If.  il,  68  N.  Y.  292,  17  Am. 
Rep.  255. 

Those  cited  are  a  few  of  the  many  cases  il- 
lustrating the  principle  which  we  here  an- 
nounce. We  have  seen  that  parol  evidenoe 
was  admissible  to  explain  the  meaning  of  the 
term  "watchmaker^s  materials,"  as  employed 
in  the  policy,  and  therefore  the  court  erred  in 
repelling  the  testimony  offered  by  the  plaintiff 
to  the  effect  that  benzine  and  kerosene  in  the 
quantities  in  which  he  kept  and  used  them, 
were  necessary  to  be  used  in  the  conduct  of 
that  business;  and  the  testimony  so  excluded, 
coupled  with  such  testimony  as  was  already 
introduced,  makes  such  a  case  as  that,  wbether 
we  treat  the  kerosene  and  benzine  in  questioo 
as  included  among  those  articles  insured  under 
the  general  term  ''watchmaker's  materials,**  or 
wbether  we  treat  them  as  simply  inflammable 
substances  used  in  connection  with  and  as  a 
part  of  the  business  in  which  the  assured  was 
engaged,  the  property  employed  by  him  in 
which  business  was  covered  bv  this  insurance* — 
in  either  event  the  Jurv  would  have  been  war- 
ranted in  finding  in  his  favor  against  the  com- 
pany. We  therefore  conclude  that  the  court 
erred  in  granting  a  nonsuit,  and  the  judgment 
19  accordingly  revermd^ 
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SUPREME  LODGE  KNIGHTS  OP  PYTH- 
IAS,  Plff,  in  Err,, 
«. 

Emestine  LA  MALTA  ^  oL 
(K  Tenn.  167 J 

1.  The  holder  of  a  beneilt  oertllleate 

who  a^rreesto  be  bound  by  all  laws  of  the  order 
**nov  in  foroe  or  that  may  hereafter  be  enacted** 
will  be  subject  to  a  subsequent  rule  reflrularly 
passed  destroying  liability  on  oertifloates  in  case 
of  the  suicide  of  their  holders. 

8.  The  adoption*  oertlfleationt  promoU 
g^Uoii*  and  priniAng  mm  one  ftall  and 
complete  instmmentt  of  a  oonstltutlon  by 
the  proper  body  of  a  benefit  society,  will  cause 
that  instrument  to  annul  and  supersede  all  por- 
tions of  former  constitations  which  are  not  em- 
bodied in  It. 

8.  Power  gkven  by  the  enpreme  loc^pe 


of  a  beaellt  aeeoelatlon  to  tb»  board  of 
control  of  the  endowment  rank  to  have  ''eotire 
charge  and  full  cootrol**  of  such  rank  doea  mot 
authorise  the  board  to  enact  laws. 

4.  The  enpreme  lodge  <»f  a  beiaellt  ao- 
elety  cannot  delegrate  to  a  board  of  control 
its  power  to  enact  general  laws  affecting  the 
whole  endowment  rank  of  the  order,  without  ex- 
press authority  in  the  charter. 

aune  IS.  18B6w) 

ERROR  to  the  Circuit  Court   for  Shelhf 
County  to  review  a  judgment  in  favor  oif 
plaintiffs  in  an  action  brought  to  enforce  de- 
fendant's liability  on  a  benefit  certificate  which 
had  been  issued  to  Frederick  Schuman,  de- 
ceased.   Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Frank  P«  Poeton  for  plaintift  in  er- 
iror. 


Nora.— As  to  some  of  the  questions  in  the  above 
oase,  it  is  said  to  be  one  of  first  ImpresBlon.  Consid- 
ering the  growth  of  great  organJssations  similar  to 
that  Involved  in  this  case,  their  constitutional  law 
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must  be  regarded  as  important.  For  somewhat 
similar  questions  in  case  of  religioua  bodies,  sea 
Krecker  v.  Shirey  (Pa.)  28  L.  R.  A.  47a. 
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Mestn,  Smith  &  TreaeTWit*  for  defend- 
«Dts  in  error: 

The  charter  of  a  corporation,  or  incorporated 
society  of  any  sort,  is  the  fundamental  law; 
juid  by  laws  not  made  in  accordance  with  it 
sre  void. 

1  Horawetz,  Priv.  Corp.  §  494;  1  Bacon, 
Ben.  Soc.  g^  48,  71.  73, 91;  Niblack,  Ben.  Soc. 
pp.  41,  210;  Martin  t.  NaihtiOe  Bldg.  Auo.  2 
Ck>ldw.  418. 

The  charter  does  not  confer  on  the  supreme 
lodge  the  right  to  confer  the  lawmaking 
power  on  the  board  of  control  of  the  endow- 
ment rank. 

1  Morawetz,  Prlv.  Corp.  g§  145,  534  et  ieq.; 
l^iblack.  Ben.  Soc  pp.  11,  00,  61,  254,  2.>5. 

It  was  not  intended  to  reserve  to  the  associa- 
tion the  power  to  chan^  or  avoid  its  contracts, 
or  lessen  its  responsibilities.  This  is  not  the 
proper  office  of  the  by  law;  and  from  the  stip- 
ulation it  cannot  be  presumed  that  it  was  in- 
tended to  apply  to  any  by-law  other  than  such 
4IS  it  was  in  the  competency  of  the  association 
to  make 

Niblack,  Ben.  Soc.  §  25,  pp.  58, 59;  1  Mora- 
wetz,  Priv.  Corp.  §8491-501;  Ang.  &  A.  Corp. 
last  ed.  chap.  10;  2  Am.  ^  Eng.  Enc.  Law, 
p.  178,  notes. 

If  the  board  of  control  had  the  power  to 
make  this  amendment,  it  had  no  power  to 
make  it  retroactiye. 

Sedgw.  Stat.  &  Const.  L.  pp.  407. 408:  Ebme 
T.  MempJtis  (ft  0.  R.  Co,  1  Coidw.  72;  Dannum 
T.'  Bank  of  Tennessee,  Id.  898;  ColUns  ▼.  East 
Tennessee,  V.  db  O.  R.  Co,  9  Heisk.  841;  Cap  db 
€.  B.  Co,  V.  MvrreU,  11  Heisk.  715;  Niblack, 
Ben.  Soc.  pp.  61-05. 

A  by-law  which  violates  the  obligation  of  a 
contract  is  invalid. 

1  Morawetz,  Priv.  Corp.  §  496;  People  v. 
Fire  Dept.  of  Detroit,  81  Mich.  458;  Ang.  & 
A.  Corp.  11th  ed.  §§  882,  888;  Niblack,  Ben. 
Soc.  pp.  41,  126. 

The  certificate  being  silent  as  to  suicide,  the 
insurer  was  bound  to  pay,  even  though  the  in- 
sured commit  suicide. 

Phadenhauer  v.  Oermania  L,  Ins.  Co,  7 
Heisk.  567,  19  Am.  Rep.  628;  Niblack,  Ben. 
Soc.  p.  805. 

The  remedy  or  means  of  enforcing  a  con- 
tract is  a  part  of  that  * 'obligation"  of  a  con- 
tract which  the  Constitution  protects  against 
being  impaired  by  any  law  passed  by  the  state. 

Walker  v,Whit^iead,  88  U.  S.  16  Wall.  814, 
Ul  L.  ed.  857:  Chicago,  8t,  L.  ds  y.  0.  B.  Co.  v. 
Pounds,  11  Lea,  127:  Sedgw.  Stat  &  Const.  L. 
p.  188;  Bannum  r.Bank  of  Tennessee,!  Coldw. 

These  orders  have  been  all  the  while  attempt- 
ing to  take  these  certificates  out  of  the  rules  of 
life  iusurance;  but  the  courts  have  been  all 
along  inclined  to  treat  them  as  other  life  poli- 
cies. 

Weil  V.  Trafordy  3  Tenn.  Ch,  108;  Tennes- 
see Lodge  v.  Ladd,  5  Lea,  716;  Cent.  L.  J.  Aug. 
4,1898. 

Caldwell,  J.,  delivered  the  opinion  of  the 
court: 

On  the  14th  day  of  May,  1889,  the  Supreme 
Lodge  Knights  of  Pythias  of  the  World  is- 
sued to  Frederick  Schuman,  of  Memphis, 
Tenn. ,  a  **  Certiticjtte  of  Membership"  in  the 
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endowment  rank  of  that  order,  whereby  it 
bound  itself  to  pay  to  his  children,  Lotta  8. 
and  Frederick  E.  Inhuman,  the  sum  of  $8,000 
upoi^  his  death  in  good  standing.  The  chil- 
dren so  named  as  beneficiaries  died  on  the 
80th  of  January,  1893,  and  Schuman  himself 
died  the  next  day.  By  the  terms  of  the  cer- 
tificate and  the  laws  of  the  order,  all  interest 
of  the  children  ceased  and  determined  upon 
and  in  consequence  of  their  death  in  the  fath- 
er's lifetime,  and  upon  his  death  without 
having  nominated  some  other  beneficiary  all 
rights  under  the  certificate  passed  to  his  next 
of^'kin  and  legatees  under  his  will.  Upon 
refusal  to  pay,  Frederick  Schuman 's  exec- 
utrix and  next  of  kin  brought  this  suit  in 
the  circuit  court  of  Shelby  county  to  recover 
from  the  Supreme  Lodge  Knights  of  Pythias 
the  full  sum  named  in  the  certificate.  Ver- 
dict was  returned  and  judgment  prcnounoed 
in  favor  of  the  plaintiffs,  and  the  defendant 
appealed  in  error.  The  only  real  defense 
made  in  the  court  below  was  that  Schuman, 
the  assured,  took  his  own  life,  and  thereby, 
under  the  laws  of  the  order,  forfeited  and  an- 
nulled his  certificate  of  membership,  and  ab- 
solved the  defendant  from  all  obligations  to 
pay  the  same ;  and  the  rulinge  of  the  trial 
judge,  in  his  charge  as  given,  and  in  his  re- 
fusal to  instruct  the  Jury  as  requested,  upon 
the  question  of  suicide,  are  in  this  court  as- 
signed as  error. 

It  was  admitted  on  the  trial  in  the  court 
below  **that  on  the  morning  of  the  80th  of 
January,  1898,  the  two  children  of  Fred  Schu- 
man were  found  in  bed  with  him,  dead,  and 
that  he  was  then  insensible,  and  died  on  the 
8]  St  of  January,  1898,  and  that  his  death 
and  that  of  his  children  was  caused  by  opium, 
or  morphine,  eiven  by  him  to  the  children 
and  tiJsen  by  himself.  ^  It  was  also  admitted 
that  **Fred  Schuman  was  much  attached  to 
these  children  and  treated  them  very  tender- 
ly, **  that  he  died  in  good  standing,  and  that 
payment  of  his  certificate  was  refused  alone 
upon  the  ground  that  he  committed  suicide. " 

The  order  of  Knights  of  Pythias  is  not  a 
regular  life  insurance  company ;  but  it  is  a 
benevolent  association,  with  life  insurance 
as  one  feature,  to  be  enioyed  or  not  by  each 
particular  member  at  his  own  election,  and 
upon  certain  terms  and  conditions.  The  laws 
of  this  order,  as  of  other  benevolent  associa- 
tions, when  applicable  and  not  in  conflict 
with  Federal  and  s^tate  laws,  or  contrary  to 
public  policy,  are  to  be  taken  as  parts  of  ita 
contracts  with  its  members,  and  as  such  are  of 
great  moment  in  the  determination  and  en- 
forcement of  their  respective  rights  and  obli- 
gations under  those  contracts.  Bacon,  Ben. 
Soc.  gg  161.  185 ;  Tennessee  Lodge  v.  Ladd,  5 
Lea,  720,  721 ;  Catholic  Knights  of  America  v. 
Kuhn,  91  Tenn.  216.  At  the  time  Schuman 
applied  for  and  obtained  the  certificate  in 
suit,  the  order  of  Knights  of  Pythias  had  no 
law  aeainst  suicide,  but  the  defendant  insists 
that  such  a  law  was  enacted  before  his  death, 
and  that  it  became  binding  upon  him  at  once, 
and  upon  those  who  should  claim  under  him. 
His  written  application  for  membership  in 
the  endowment  rank  contains  this  statement : 
**  I  hereby  agree  to  conform  to  and  obey  the 
laws,   rules,   and  regulations  of  the  order 
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goYerning  ibis  rank,  now  In  force  or  that  may 
hereafter  be  enacted,  or  submit  to  the  penal- 
ties therein  contained/  aud  the  certificate  of 
membership  recites  upon  its  face  that  the 
consideration  upon  which  it  is  issued  is, 
among  other  things,  **the  full  compliance," 
by  Schuman,  **wrth  all  the  laws  governing 
this  rank,  now  in  force  or  that  may  hereafter 
be  enacted."  Tliese  stipulations  in  the  ap- 
plication and  certificate  were  binding  upon 
Schuman  while  he  lived,  and  they  are  equally 
binding  upon  the  plaintiffs  since  his  death, 
and  in  consequence  thereof  the  anti-suicide 
law,  relied  upon  as  a  defense  to  this  action, 
though  enacted  subsequent  to  the  filing  of  the 
application  and  issuance  of  the  certificate, 
became  operative  against  him  and  them  from 
the  time  It  was  paraed,  provided,  only,  that 
its  passage  was  accomplished  in  such  a  man- 
ner as  to  make  it  a  valid  law  of  the  order. 
JSupreme  Commandery  K.  of  G,  R.  v.  Aim* 
uoHh,  71  Ala.  486,  46  Am.  Kep.  882.  The 
law  in  question  was  passed  by  the  Board  of 
Control  of  the  Endowment  Rank,  Knights  of 
Pythias,  in  regular  quarterly  session,  on  the 
12th  and  18th  of  Januarpr,  1898,  as  an  amend- 
ment to  article  6,  section  1  of  the  general 
laws  of  said  rank,  and  it  is  as  follows :  *'If 
the  death  of  any  member  of  the  endowment 
i-ank  heretofore  admitted  into  the  first,  sec- 
ond, third,  or  fourth  classes,  or  hereafter  ad- 
mitted, shall  result  from  self  destruction, 
either  voluntary  or.  involuntary,  whether 
such  member  shall  be  sane  or  insane  at  the 
time,  or  if  such  death  shall  be  caused  or 
superinduced  by  the  use  of  intoxicating  li- 
quors, narcotics,  or  opiates,  or  in  consequence 
of  a  duel,  or  at  the  hands  of  justice,  or  in 
Tiolation  or  attempted  violation  of  any  crim- 
inal law,  then  in  such  case  the  certificate  is- 
sued to  such  member,  and  all  claims  against 
said  endowment  rank  on  account  of  suc^ 
membership,  shall  be  forfeited." 

Had  the  board  of  control  legal  authority 
and  power  to  pass  such  a  law?  His  honor, 
the  trial  judge,  instructed  the  jury  in  effect 
that  it  had  not,  and  that,  for  that  reason,  the 
supposed  law  was  invalid,  and  without  force 
or  virtue  in  this  case ,  and,  entertaining  that 
opinion,  he  also  refused  to  instruct  the  jury, 
upon  the  request  of  the  defendant,  that  such 
law  was  operative  against  the  plaintiffs,  and, 
upon  the  admitted  facts,  a  complete  answer 
and  bar  to  their  action.  Undoubtedly,  such 
a  provision  against  self-destruction  is  reason- 
able, and,  being  so,  it  is,  as  previously  stated 
herein,  binding  upon  Schuman  and  upon 
those  claiming  under  him,  if  validly  enacted. 
The  fact  that  its  enactment  was  subsequent 
to  the  date  of  his  certificate  is  rendered  un- 
important by  the  stipulations  in  the  applica- 
tion and  in  the  certificate  itself,  whereby  he 
bound  himself  irrevocablv  to  full  obedience 
and  submission  to  all  legislation,  then  in  ex- 
istence or  thereafter  enacted  for  the  govern- 
ment of  the  endowment  rank,  of  which  he 
was  becoming  a  member.  Those  stipula- 
tions, however,  though  in  the  broadest  terms, 
must  be  construed  as' relating  to  and  embrac- 
ing only  such  laws  as  the  order  had  the  legal 
right  to  make,  and  as  it  should  make  in  a 
legal  and  binding  form. 

The  Supreme  Lodge  Knights  of  Pythias  of 
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the  World  was  incorporated,  under  an  met  of 
the  Congress  of  the  United  States,  on  the  Sah 
day  of  August,  1870.     As  then  existing,  the 
lundamcntal  and  general  laws  of  the  order 
contemplated  one  supreme  lodge  for  all  its. 
membership  in  the  world,  one  grand  lodge 
for  each  stnteand  territory  of  the  Union,  etc, 
and  subordinate  lodges  for  different    towns 
and  cities  in  those  states,  etc.    All  the  powers 
of  graud  and  subordinate  lodges  emanated 
from  the  supreme  lod ge.    The  grades  of  mem- 
bership or  of  advancement  in  the  subordinate 
lodges  are  three  in  number,  called  "  Itanka  ;* 
and  a  member  of  the  first  rank  is  designated 
as  a  ^  Page, "  of  the  second  rank  as  an  **  £s- 
quire,"  and  of  the  third  rank  aa  a  ''Knight.* 
Representatives   from    all    the   subordinate 
lodges  of  any  given  state  or  territory  com- 
pose the  grand  lodge  of  that  particular  iuris- 
diction,   and  representatives   from   all    the 
grand  lodges  mate  up  the  membership  of  the 
supreme  lodge.    By  the  ninth  and  laat  section 
of  its  charter,  obtained  in  1870,  the  supreme 
lodge  was  granted  ample  **  power  to  alter  and 
amend  its  constitution  and  by-laws  at  will.* 
Through  an  amendatory  act  of  incorpora- 
tion, obtained  October  5,  1875,  the  charter 
of  1870  was  changed  in  many  particulars. 
One  change  was  Uie  complete  annulment  of 
section  6,  and  another  was  the  appropriate 
substitution  and  diminution  of  the  numbera 
of  all  succeeding  sections  until  section  9  of 
the  charter  of  1870  became  section  8  of  the 
amended  charter  of  1875.     The  other  amend- 
ments have  no  relation  to  the  subject  now 
under  consideration,  and  hence  will  not  be 
stated.     On  the  24th  day  of  May,  1882,  the 
charter  of  1875  was  amended,  and  among  the 
changes  made  was  the  addition  of  a  new  sec- 
tion, at  the  end,  as  follows:    *'9.  That  the 
said  supreme  lodge  shall  have  power  to  estab- 
lish the  Uniform  Rank  and  the  Endowment 
Rank  upon  such  terms  and  conditions,  and 
governed  by  such  rulefo  and  regulations,  aa 
to  the  said  supreme  lodire  may  seem  proper.'' 
This  last  amendment  of  its  fundamental  law 
undoubtedly   conferred   upon   the   supreme 
lodge  plenary  power  to  establish,  maintain, 
and  control  the  endowment  rank  (which  was, 
in   fact,  established  several  years  prior  to 
1882)  ;  and  if,  in  the  exercise  of  that  power, 
that  body  had  enacted  the  law  invoked  by  the 
defendant  in  this  case,  there  could  be  no  seri- 
ous question  as  to  its  validity.     But  the  trutb 
is  that  only  the  board  of  control,  and  not  the 
supreme  lodge,  passed  that  law.     Had  that 
board  the  requisite  legal  power  for  the  enact- 
ment of  such  a  law? 

At  its  regular  biennial  session  in  April, 
1884.  the  supreme  lodge  enacted  a  code  of 
"General  Laws"  and  adopted  a  ** Constitution 
for  the  Government  of  Sections  of  the  En- 
dowment Rank. "  The  endowment  rank  waa 
not  intended  to  be,  and  under  the  power 
granted  to  the  supreme  lodge  could  not  have 
been,  established  as  a  separate  organization, 
with  full  power  to  make  its  own  laws.  "  Sec- 
tions" of  the  endowment  rank  are  intimately 
related  to  and  connected  with  subordinate 
lodges.  Only  members  of  subordinate  lodges, 
having  obtained  the  rank  of  knight,  and  con- 
tinuing in  good  standing  as  such,  can  have 
and  maintain  membership  in  sections  of  Ui» 
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endowment  rank.  The  establ  iahmeDt  of  the  en- 
dowment rank  only  introduced  into  the  order 
of  Knights  of  Pythias  a  means  of  mutual  in- 
surance among  knights  desiring  such  a  benefit 
and  will  ins  to  bear  the  additional  burdens 
thereof.     E^ights  are  not  all  members  of  the 
endowment  rank,  but  all  members  of  endow- 
ment rank  must  be  knights.    By  article  6  of 
the  general   laws  enacted  by  the  supreme 
lod^e  in  1884  for  the  endowment  rank,   a 
**  Board  of  Control"  was  Created,  with  general 
powers  of  supervision  of  the  business  of  that 
rank  ;  and  by  article  7  of  those  laws,  as  well 
as  by  article  16  of  the  constitution  adopted 
at  the  same  time,  the  supreme  lodge  expressly 
reserved  to  Itself  full  power  of  alteration  and 
amendment  of  those  laws  and  of  that  consti- 
tution, at  any  regular  session.     Amendments 
of  both  were  made  in  1886,  and  again  in  1888. 
The  constitution,  as  amended  In  the  latter 
year,  was  very  lengthy  and  consisted  of  six- 
teen articles.     Article  8  compriaed   19  sec- 
tions,  relating  especially  to  the  board  of 
control,  its  composition,  and  powers.     Sec- 
tion 5  is  in  these  words :  **  The  board  shall  have 
entire  charge  and  full  control  of  the  endow- 
ment rank  subject  to  such  restrictions  as  the 
supreme  lodge  may  from  time  to  time  pro- 
vide. "    Section  9  is  as  follows :    **  The  board 
is  hereby  authorized  to  enact  general  laws, 
rules,  and  regulations  in  conformity  with  this 
constitution,  for  the  government  of  sections 
and  the  membership  of  the  endowment  rank, 
and  alter  and  amend  such  general  laws, rules, 
and  regulations,  when  in  their  Judgment  the 
needs  of  the  rank  require  such  action.'' 

Here, for  the  first  time,  was  It  attempted  to 
transfer  the  power  of  making  laws  for  the  en- 
dowment rank  from  the  supreme  lodge  to  the 
bound  of  control ;  and  this  was  done,  not  by 
an  amendment  of  the  charter  of  the  supreme 
lodge,  but  only  by  legislation  of  the  supreme 
lodge,  passed  in  the  ordinary  wav.  That  con- 
stitution continued  In  force  until  1892,  when 
the  supreme  lodge  adopted  another  one  of  only 
six  articles  in  its  stead.  Section  5  of  article 
8  of  the  constitution  of  1888,  as  quoted  above, 
became  the  fifth  and  last  section  of  article  1 
of  the  constitution  of  1892 ;  but  section  9  of 
article  8  of  the  constitution  of  1888,  ^upra^ 
was  entirely  omitted  from  the  constitution  of 
1892,  and  no  like  provision  was  substituted 
for  it.  The  constitution  of  1892  was  the  one 
in  force  on  the  12th  and  18th  of  Januarv, 
1898,  when  the  board  of  control  passed  tLe 
anti  suicide  law,  interposed  by  the  defendant 
in  this  case. 

Henry  B.  Stolte,  a  member  of  the  board  of 
control  at  that  time,  testified  in  this  case, 
and,  among  other  things,  he  said,  in  effect, 
that  the  said  section  9  of  article  8  of  the  con- 
stitution of  1888  was  still  in  force  when  the 
anti-suicide  law  was  passed  in  January,  1893 ; 
but  that  is  only  the  opinion  of  the  witness 
upon  a  legal  question.  The  constitution  of 
1892  was  fuiopted,  certified,  and  promul  crated 
as  the  **  Constitution  of  the  Endowment  iSank, 
Knights  of  Pythias  of  the  World,"  and  it 
was  published  bv  proper  authority  in  pam- 
phlet so  entitled,  as  had  been  all  former 
constitutions.  Each  of  the  instruments  so 
adopted  and  promulgated  was,  for  its  time, 
the  complete  and  only  constitution  of  the 
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endowment  rank ;  and  no  part  of  the  former 
constitution  became  a  part  of  the  latter  one, 
unless  embodied  in  it.  The  constitution  of 
1892  was  adopted,  certified,  promulgated, 
and  printed  as  one  full  and  complete  instru- 
ment, and  as  the  only  constitution  of  the  en- 
dowment rank  so  long  as  it  should  remain 
unchanged  by  the  supreme  lodge.  It  super- 
seded the  constitution  of  1888  entirely,  and 
left  only  such  parts  of  it  in  force  as  were 
reproduced  in  the  new  instrument.  This  fol- 
lows as  a  matter  of  law.  No  provision  found 
in  the  constitution  of  1892  conferred,  or  seems 
to  have  been  intended  to  confer,  upon  the 
board  of  control  power  to  make  laws,  as  did 
section  9,  article  8,  of  the  constitution  of 
1888.  Section  5,  article  1,  of  the  constitution 
of  1892,  which  is  but  a  reproduction  of  sec- 
tion 6,  article  8, constitution  of  1888.  did  not 
bestow  legislative  power,  as  is  readily  seen 
by  reference  to  its  terms,  which  are  as  fol- 
lows :  **  The  board  should  have  entire  charge 
and  full  control  of  the  endowment  rank,  sub- 
ject to  such  restrictions  as  tlie  supreme  lodge 
may  from  time  to  time  provide.  ^ 

Obviously,  this  provision  relates  alone  to 
the  administration  of  laws,  and  not  to  the  en- 
actment of  them.  The  words,  **  entire  charge 
and  full  control,"  as  there  employed,  import 
executive,  rather  than  legislative,  functions. 
Section  9,  article  8,  of  the  constitution  of 
1888,  whose  terms  were  unmistakable,  and 
ample  in  scope  for  the  purpose  contemplated, 
contained  the  only  provision  to  be  found  in 
any  constitution  of  tiie  endowment  rank  or 
elsewhere,  intended  to  authorize  the  board 
of  control  bo  pass  general  laws  for  that  rank  ; 
and  it  is  evident  that  the  members  of  that 
board  believed  that  provision  to  be  still  in 
force,  and  that  they  thought  they  were  acting 
under  its  authority  when  they  passed  the  law 
involved  in  this  case.  As  has  already  been 
observed,  however,  that  provision  ceased  to 
exist,  and  had  no  further  force  or  vitality, 
when  it  was  omitted  from  the  constitution  of 
1892,  which  completely  superseded  the  consti- 
tution of  1888  with  all  its  provisions.  It  fol- 
lows that  the  board  of  control  was  without 
even  the  appearance  of  the  requisite  legisla- 
tive power  when  it  passed  that  law  in  Jan- 
uary, 1898,  and,  consequently,  that  the  law 
was  invalid  ab  initio.  Even  the  authority 
granted  by  the  supreme  lodge  to  enact  lawa 
had  b€»n  withdrawn  from  the  board. 

But  if  it  were  conceded  that  the  witness 
Stolte.  and  the  other  members  of  the  board 
of  control,  were  right  in  their  belief  that  the 
ninth  section  of  article  8  of  the  constitution 
of  1888  .was  of  the  same  virtue  after,  as  be- 
fore, the  adoption  of  the  constitution  of  1892, 
the  result  in  this  case  would  be  the  same ;  be- 
cause the  supreme  lodge  had  no  power  to  con- 
fer general  legislative  functions  upon  the 
board  of  control,  and  its  effort  to  do  so  was 
ineffectual  and  void.  Section  9  of  article  8  of 
the  constitution  of  1888,  whereby  the  supreme 
lodge  attempted  in  plain  and  comprehensivo 
language  to  clothe  the  board  of  control  with 
authority  to  enact  general  laws,  was  itself 
ultra  tire*,  and  without  legal  efficacy,  and, 
if  embodied  in  the  constitution  of  1893,  it 
would  have  afforded  no  legal  authority  for  tho 
passage  of  the  anti -suicide  law.     The  ninth 
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•ection  of  the  lecoDd  amended  charter  of  the 
supreme  lodse  vested  in  that  body  alone  the 
power  to  legtBlate  with  respect  to  the  endow- 
ment rank,  and  the  supreme  lodge  could  not 
legal  1y  delegate  that  power  to  anoUier.  That 
provision  of  the  funaamental  law  fully  au- 
thorized the  supreme  lodge  to  enact  all  such 
reasonable  laws  as  it  might  deem  proper  for 
the  establishment  and  government  of  the  en- 
dowment rank,  and,  in  the  exercise  of  that 
broad  authority,  it  mi/^ht  well  create  a  board 
of  control,  or  any  other  like  agencv,  for  the 
management  of  the  business  of  that  rank, 
but  it  could  not  abdicate  its  high  position 
and  transfer  its  lawmaking  power  to  such 
board,  or  other  asency.  Though  the  supreme 
lodge  may  have  had  the  fullest  power,  under 
its  charter,  to  pass  the  law  in  question  in  this 
case,  as  we  think  it  had,  we  have  no  hesita- 
tion in  holding  that  it  could  not  bestow  such 
power  upon  the  board  of  control.  Under  the 
existing  charter,  a  general  law  of  that  char- 
actpr  could  be  passed  by  the  supreme  lodge 
alone. 

We  do  not  hold  that  the  supreme  lodge  may 
DOt  lawfully  authorize  subordinate  lodges 


and  sectioos  to  pass  by-lawi  for  their  locil 
government,  nor  that  the  board  of  cootrol  may 
not  be  empowered  to  adopt  mere  rules  sad 
regulations  to  facilitate  the  traosaction  of  ths 
business  of  the  endowment  rank.  On  the  cos- 
trary,  we  think  the  supreme  lodge  may  well 
grant  sudi  authority  and  power,  and  that  tbej 
may  be  lawfully  exercised,  each  grant  aod 
exercise  not  being  inconsistent  with  the  terms 
of  the  charter.  1  Bacon,  Ben.  Soc  new  ed. 
§  80.  Our  holding  is  that  only  the  supreme 
lodge  has  power  to  pass  a  general  law  affect- 
ing the  whole  endowment  rank«  such  as  thst 
against  self-destruction,  and  under  oonsiders- 
tion  in  this  case.  The  rulings  of  the  trial 
judge  with  respect  to  that  law  were  correct 
for  two  reasons — First,  because  the  supreme 
lodge  had  no  power  to  authorize  the  board  of 
control  to  enact  that,  or  any  other  general 
law ;  and,  secondly,  because  the  authoritv  to 
pass  such  laws,  attempted  and  intended  to 
be  granted  by  section  9  of  article  8  of  the  ooo- 
stitution  of  1888,  was  withdrawn  bj  the  adop- 
tion of  the  constitution  of  1803^  which  em- 
braced no  such  provision. 
Jffirm  the  judgment,  with  oosta. 
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W.  B.  GOODE   &    COMPANY,  Ftffe,  in 
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1.  The  acts  of  derks  or  employees  of  In- 
snranoe  agents  to  whom  tbey  delegate  au- 
thority to  dtflohanre  their  f uoctlons,  within  the 
soope  of  their  agency,  bind  the  insurer  to  the 
same  extent  as  the  acts  of  the  agents. 

S.  Failure  to  mentioii  encambraacee 
and  other  Insnranoe  in  an  application  for 
Insurance  cannot  be  set  up  by  the  insurer  when 
the  omission  was  made  by  advice  of  the  solicitor, 
who  Issued  the  policy  In  the  name  of  the  agent 
and  had  full  knowledge  of  the  facts. 

S*  A  person  authorised  to  accept  risksy 

to  agree  upon  and  settle  the  terms  of  Insurance, 
and  to  carry  them  into  effect  by  Issuing  and  re- 
newing policies,  must  be  regarded  as  the  general 
agent  of  the  insurance  company. 

(December  19,  ISOIU 

ERROR  to  tbe  Circuit  Court  for  Fauquier 
County  to  review  a  Judgment  in  favor  of 
<lefendant  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  policy  of  fire 
insurance.  Reversed, 
The  facts  are  stated  in  the  opinion. 
Mesen.  JeflHee  &  White,  for  plaintiffs  in 
error: 

Any  acts,  declarations,  or  course  of  dealing 

NOTB.— For  acts  of  clerks  or  agents  of  Insurance 
events,  see  also  Steele  v.  German  Ins.  Co.  (Mich.) 
18  L.  R.  A.  8&,  and  Arlf  v.  Star  F.  Ins.  Co.  (N.  Y.)  10 
L.  K.  A.  009,  and  brief  note  thereto. 
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by  tbe  insurer,  ^ith  knowledge  of  the  fads 
constituting  the  breach  of  a  condition  In  the 
policv,  recognizing  and  treatini^  the  policy  as 
still  in  force,  will  amount  to  a  waiver. 

Georgia  Home  Ins.  Co.  v.  Kinnier^  28  GratL 
88;  Manhattan  F.  Ins.  Co,  v.  Weill,  88  Gratt. 
896,  26  Am.  Rep.  864;  Southern  Mut.  Itu,  Co, 
T.  tatee,  28  Gratt  605;  McLean  v.  Piedmont 
db  A.  Life  Ine.  Co,  20  Gratt.  872;  Lyneihbur^  F. 
In$.  Co.  T.  Wett,  76  Ya.  678,  44  Am.  Rep.  177; 
Titue  T.  OUne  FaUs  Ins.  Go.  81  N.  Y. 
419. 

Robert  £.  Harris  was  the  agent  of  the  ap- 
pellee when  be  secured  this  risk. 

Whatever  these  appellants  said  to  Robert  £. 
Harris  as  a  matter  of  law  was  said  to  Thomas 
6.  Harris  and  to  the  corporation,  the  Georgia 
Home  Insurance  Company. 

Fitvpatriek  v.  Hartford  Life  S  A.  Itu.  Co. 
66  Conn.  116. 

The  acts  of  clerks  of  insurance  agents,  who 
solicit  insurance,  make  out  applications  and 
policies,  and  generally  attend  to  the  buameas 
of  such  agent,  are  as  binding  as  though  done 
by  tbe  agents  themselves. 

^eele  v.  German  In*.  Co.  98  Mich.  81, 18  L. 
R.  A.  86. 

Robert  E.  Harris  was  a  eeneral  agent. 

Howard  Ine,  Co.  v.  Owns,  94  Ky.  197; 
Sitekley  v.  Mobile  Ins.  Co.  87  S.  C.  66;  J^nek- 
burg  F  Ins,  Co.  v.  West,  76  Ya.  676,  44  Am. 
Rep.  177;  Bodine  v.  Exchange  F.  Ins.  Co.  61 
N.  Y.  117.  10  Am.  Rep.  666. 

The  maxim  delegatus  non  potest  delegare  does 
not  apply. 

Story,  Agency,  §  14. 

The  acts  of  agents  of  tbe  company  are  bind- 
ing upon  the  company. 

Meyers  v.  r,^>anon  Mut,  Ins.  Co.  166  Pa. 
420;  11  Am.  &  Eng.  Enc.  Law,  p.  884. 


taws. 
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And  this  Is  trae  of  a  subagent  or  solicitor 
appointed  by  the  local  agent. 

Commercial  In»,  Co.  v.  Ites,  56  111.  402; 
Woodbury  8av.  Bank  A  Bldg.  Auo.  ▼.  Charter 
Oak  F.  Jh  M.  In$.  Co.  31  Conn.  617. 

That  Robert  E.  Harris  was  not  "a  mere 
tiroker"  in  connection  with  this  insurance,  is  a 
proposition  too  plain  to  admit  of  argument. 

Arf^,  Star  F.  In$.  Co,  125  N.  Y.  57, 10  L. 

n.  A.eo9. 

A  general  agent  of  insurance  companies  may 
delegate  his  power  to  the  clerk,  assistant,  or 
«ubagent  to  the  extent  of  authorizing  the  latter 
to  agree  that  a  policy  to  be  issued  shall  contain 
«  permission  permitting  the  building  insured 
to  remain  vacant  for  a  period  not  exceeding 
thirty  days  without  notice  to  the  insurer. 

Bodine  ▼.  Exchange  F.  Tn$.  Co.  51  N.  T.  117, 
10  Am.  Bep.  566;  Continental  Ine,  Co,  v. 
Buckman,  127  HI.  864;  Arffy.  Star  F  Tm.  Co. 
^upra;  Deitz  v.  ProHdence  Washington  Ins.  Go, 
^  W.  Va.  526:  Phanix  Ins.  Co.  v.  Ward,  7 
Tex,  CiT.  App.  18;  Hartford  F.  Ins.  Co.  v. 
^osey,  6  Tex.  CiT.  App.  290;  May,  Ins.  p.  158, 
§  154;  11  Am.  <&  Eng.  Enc.  Law.  pp.  820.  821. 

Mr.  Eppa  Huiitoi&»  Jr.,  with  Meters.  W. 
IXT.  Cramp  and  B.  T.  Crump,  for  defend- 
ant in  error: 

This  insurance  was  negotiated  by  Robert  E. 
Harris,  a  son  of  T.  B.  Harris.  The  Georgia 
Home,  so  far  as  this  record  discloses,  had  no 
^nowledee  of  the  existence  of  this  young  man. 
It  certai nly  never  appoin ted  him  it s  8gent«  He 
'was  an  titter  stranger  to  its  business. 

Whether  the  appellants  were  aware  that  he 
'was  not  the  atfent,  or  whether  they  thought  he 
'was,  cannot  change  the  fact  that  he  was  noL 

Buchanan,  J.,  deliTered  the  opinion  of 
the  court: 

Upon  the  trial  of  this  cause,  which  ia  an 
action  of  assumpsit  upon  a  fire  insurance  pol- 
icy, the  court  excluded  from  the  Jury  certain 
evidence  offered  by  the  plaintiffs  in  error. 
The  court  also  gave  judgment  in  favor  of  the 
•defendant  upon  its  demurrer  to  the  evidence. 

The  action  of  the  court,  both  in  excluding 
evidence  and  in  giving  judgment  in  favor  oi 
the  defendant,  is  assigned  as  error  in  this 
<sourt. 

The  propriety  of  the  rulings  of  the  court 
in  refusing  to  allow  the  rejected  evidence  to 
^o  to  the  jury  depends  upon  the  question 
'Whether  the  defenaant  company  was  affected 
t)y  the  knowledge  of  certain  material  facts 
"Which  came  to  the  subagent  or  employee  of 
-the  agents  of  the  company  through  whom  the 
insurance  was  effected. 

Ti>e  defense  rel  fed  on  by  the  defendant  was 
"that  the  plaintiffs,  in  making  out  their  ap- 
plication for  insurance,  had  stated  that  there 
"Was  no  lien  and  no  other  insurance  upon  the 
property  insured,  when  in  fact  there  was  a 
*deed  of  trust  upon  it  for  $300.  and  insurance 
in  another  company  to  the  extent  of  $1,200, 
«nd  that  by  reason  of  these  false  statements 
the  policy  was  void; 

The  plaintiffs  sought  to  show  that  Robert 
E.  Harris,  through  wliom  their  insurance  was 
'effected,  had  full  knowledge  of  both  the  deed 
of  trust  and  the  other  insurance  upon  the 
property,  and  that  it  was  by  his  advice  that 
their  application  did  not  disclose  these  facts, 

'^  L.  R  A. 


and  that  the  defendant  waa  estopped  from  re- 
lying on  such  facte  to  avoid  the  policy.  The 
defendant  denied  that  Robert  E.  Harris  was 
its  agent,  or  that  It  was  affected  by  his  knowl- 
edge. 

The  plaintiffs'  evidence  showed  that  Thom- 
as B.  Harris  <&  Son  were  the  agents  of  the 
defendant  company  for  Culpeper  and  ite  vi- 
cinity, and  that  they  were  authorized  **  to  re- 
ceive proposals  for  insurance  against  loss  or 
damage  by  fire ;  fix  rates  of  premium ;  receive 
moneys ;  countersign,  issue,  and  renew  pol- 
icies duly  signed  by  the  president  and  secre- 
tary; and  grant  permission  of  transfer  of 
policies  on  behalf  of  said  company, — subject 
to  the  rules  and  regulations  of  the  company, 
.  .  ."  It  also  tended  to  show  that  while 
the  plaintiffs  were  takinic  an  inventory  of 
their  goods,  in  order  to  have  them  insured, 
Robert  £.  Harris  came  to  their  store,  **  repre- 
senting himself  to  be  the  son  of  T.  B.  Har- 
ris, of  Culpeper,  Va.,  who  were  the  agents* 
both  of  the  defendant  company  and  the  Vir- 
ginia Fire  &  Marine  Insurance  Company; 
that  this  was  the  first  time  they  had  ever  seen 
him ;  that  after  <three  trips  to  their  store,  so- 
liciting their  insurance,  they  insured  their 
property  in  both  of  the  companies ;  that  their 
applications  for  insurance  were  signed  ''by 
the  hand  of  Robert  £.  Harris,  signing  the 
firm  name  of  Thomas  B.  Harris  <&  Son ;  and 
that  the  measurement  of  the  storehouse  waa 
made  and  diagrams  drawn  by  him. " 

Thomas  B.  Harris  was  called  by  the  plain- 
tiffs, and  testified  that  Robert  E.  Hams  waa 
his  son,  but  was  not  a  member  of  the  firm  of 
Thomas  B.  Harris  &  Son,  and  was  not  at  any 
time  the  agent  of  the  defendant ;  that  the  son 
who  was  a  member  of  his  firm  was  at  Rich- 
mond College,  Va.,  when  the  insurance  of 
the  plaintiffs  was  taken ;  that  he  often  had 
more  than  one  of  his  sons  working  for  him  In 
the  insurance  business ;  that  Robert  E.  Harris 
had  solicited  a  great  deal  of  business  for  the 
firm  of  Thomas  B.  Harris  &  Son ;  that  he 
(Robert)  solicited,  with  his  knowledge,  the 
insurance  of  the  plaintiffs,  took  the  applica- 
tions therefor,  and  that  in  pursuance  thereof 
the  two  policies  were  issued  through  himself 
(T.  B.  Harris),  as  a  member  of  uie  firm  of 
Thomas  6.  Harris  &  Son,  agents  of  the  de- 
fendant, but  that  he  had  no  knowledge  of  the 
facte  and  circumstances  attending  the  solicit- 
ing and  placing  of  the  insurance,  except  what 
appeared  in  the  application  and  policy  of  in- 
surance, until  after  the  loss  occurred ;  that 
the  special  agent  and  adjuster  of  the  defend- 
ant had  frequentlv  been  In  his  insurance  of- 
fice at  Culpeper,  Va. ,  and  had  there  seen  hia 
several  sons  at  work. 

The  trial  court  was  of  opinion  that  the  evi- 
dence introduced  by  the  plaintiffs  did  not 
show  that  Robert  E.  Harris  occupied  such  a 
relation  to  the  defendant  coiopany  that  it 
could  be  affected  by  knowledge  acquired  or 
declarations  made  by  him  while  engaged 
in  soliciting  and  taking  the  applications  tor 
the  insurance  in  controversy,  and  refused  to 
allow  such  evidence  to  go  to  the  jury. 

In  this,  we  are  of  opinion  the  trial  court 
erred. 

This  question  has  been  much  discussed, 
but  the  better  view  now  seems  to  be  that  the 
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Insurer  Is  not  only  responsible  for  the  acts  of 
its  eeneral  agents,  but  also  for  the  acts  of  the 
clerks  or  employees  of  the  agents  to  whom 
they  delegate  authority  to  discharge  their 
functions  within  the  scope  of  their  agency. 

Insurance  companies  know,  or  ought  to 
know,  when  they  appoint  general  agents, 
that,  according  to  the  ordinary  course  of  busi- 
ness, they  have  clerks  and  other  persons  to 
assist  them,  and  that  their  agents,  in  many 
instances,  could  not  transact  uie  business  in- 
trusted to  them  if  they  were  required  to  give 
their  personal  attention  to  all  of  its  details. 
It  being  necessary,  therefore,  and  according 
to  the  usual  course  of  business,  for  their 
aarents  to  employ  others  to  aid  them  in  doing 
the  work,  Ic  is  ]ust  and  reasonable  that  in- 
surance companies  should  be  held  responsi- 
ble, not  only  for  the  acts  of  their  agents,  but 
also  for  the  acts  of  their  agents'  employees, 
within  the  scope  of  the  agents*  authority. 

It  is  no  sufficient  answer  to  this  view  to 
say  that  the  insurers  did  not  authorize  their 
agents  to  delegate  their  authority  to  others. 
It  may  t>e  that  they  did  not  do  so  expressly, 
but  they  appoint '»d  agents  whom  they  knew, 
or  ought  to  have  known,  would,  according  to 
the  usage  or  the  necessities  of  the  business, 
engage  the  services  of  others  in  doing  the 
work  intrusted  to  them;  and,  having  ihis 
knowledge,  they  will  be  held  to  have  implied- 
ly authorized  their  agents  to  do  what  was 
usual  or  necessary  in  the  business. 

The  general  rule,  it  is  true,  is  that,  when 
it  is  intended  that  agents  shall  have  power 
to  delegate  their  authority,  it  should  be  given 
them  by  express  terms,  but  there  are  cases  in 
which  such  authority  may  be  implied,  as 
where  it  is  indispensable  by  the  laws  to  ac- 
complish the  end,  or  it  is  the  ordinary  cus- 
tom of  trade,  or  it  is  understood  by  the  par- 
ties to  be  the  mode  in  which  the  particular 
business  would  or  might  be  done.  Story, 
Agency,  9th  ed.  ^14. 

*** Generally,"  says  May  in  his  work  on  In- 
surance, "  agents  of  insurance  companies,  au- 
tliorized  to  contract  for  risks,  receive  and  col- 
lect premiums,  and  deliver  policies,  may 
confer  upon  a  clerk,  or  subordinate,  author- 
ity to  exercise  the  same  powers.  The  service 
is  not  of  such  a  personal  character  as  to  come 
under  the  maxim,  delegcUus  iwn  potest  delegare, 
1  May,  Ins.  8d  ed.  §g  154,  154/z. 

Wood,  in  his  work  on  Insurance,  says  that 
"  not  only  is  the  insurer  responsible  for  the 
acts  of  its  agent,  but  also  for  the  acts  of  the 
agent's  clerks,  or  any  person  to  whom  he 
delegates  authority  to  discharge  his  functions 
for  him.  Of  course,  the  act  must  be  done  by 
some  person  authorized  expressly,  or  im- 
pliedly by  the  agent,  and  under  such  circum- 
stances that  the  insurer  knew,  or  ought  to 
have  known  that  other  persons  would  be  em- 
ployed by  and  to  act  for  the  agent."  2 
Wood,  Ins.  2d  ed.  §  438. 

It  was  held  in  the  case  of  Bodine  v.  Ex- 
eJiange  F,  Ins.  Go,  reported  in  51  N.  Y.  117, 
10  Am.  Rep.  566,  that  an  insurance  agent  can 
employ  a  clerk,  and  authorize  him  to  contract 
for  risks,  to  deliver  policies  and  renewals,  to 
collect  premiums,  and  to  give  credit  therefor, 
and  the  act  of  the  clerk  in  such  cases  is  the 
act  of  the  airent,  and  binds  the  company.    In 
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that  case  the  clerk  of  the  agent  waived  tiw 
prepayment  of  a  premium,  and  the  companj^ 
was  held  bound  by  it,  although  there  was  a 
condition  in  the  policy  of  insurance  that  «► 
insurance,  whether  original  or  oontinued, 
should  be  considered  as  binding  until  th» 
premium  was  actually  paid. 

In  the  case  of  AH^  v.  Star  F.  Bu.  Co,  re- 
ported in  125  N.  Y.  67,  10  L.  R  A.  609,  the 
court  of  appeals  of  New  York  held  (Judge 
Peckham  aelivering  the  opinioc  of  the  court) 
that  ^'an  ordinary  agent  of  a  fire  insurance 
company  has  the  power  to  employ  such  clerka 
as  may  be  necessary  to  discharge  the  usual 
business  of  his  agency,  and  a  waiver  which 
the  agent  himself  could  make  is  to  be  at- 
tributed to  him  when  made  by  his  clerk." 

In  that  case  a  policy  of  insurance  issued  by 
the  company  required  the  insured  to  notify 
the  company  of  any  other  insurance  upon  the 
property,  and  declared  the  policy  void  in  case 
of  neglect  to  comply  with  that  condition. 

It  luso  provided  that  ''only  such  persona  as 
shall  hold  the  commission  of  this  conripany 
shall  be  considered  as  its  agents  in  any  trans- 
action relating  to  this  insurance. " 

The  plaintiff,  having  obtained  other  insur- 
ance on  the  property,  informed  the  peraoci 
upon  whose  solicitation  he  made  the  applica- 
tion for  the  policy,  and  he  said  it  was  all 
right.  That  person,  at  whose  solicitation  lie 
applied  for  the  policy,  was  employed  to  so* 
licit  insurance  by  a  firm  who  were  commis- 
sioned agents  of  the  defendant  company,  hav- 
ing authority  to  give  permits  for  further 
insurance.  He  had  a  desk  in  their  office,  and 
was  paid  for  his  services  by  a  commission  on 
the  business  he  procured.  He  testified  that 
he  worlced  for  no  one  except  the  defendant's 
agents.  The  plaintiff  was  nonsuited.  The 
court  held  that  to  be  error,  and  said  that,  if 
he  was  exclusively  employed  by  the  ag^enta 
of  the  company,  he  was  not  an  ordinary  in- 
surance broker,  but  one  of  the  clerks  or  em- 
ployees of  the  company's  agents,  and  as  such 
was  authorized  to  receive  n'btice,  and  to  con- 
sent to  other  insurance,  and  the  testimony  aa 
to  his  exclusive  employment  being  contra- 
dictory, the  case  should  have  been  submitted 
to  the  jury. 

In  a  later  case  decided  by  the  same  court 
the  two  cases  above  referred  to  were  cited 
with  approval,  and  the  doctrine  laid  down  in 
them  reaffirmed.  In  that  case  the  policy  of 
fire  insurance  in  question  contained  a  ooadi- 
tion  that  if  the  insured  were  not  the  sole 
owners  of  the  property  insured,  or  did  not 
have  title  to  the  land  on  which  it  was  situ- 
ated in  fee  simple,  and  this  fact  was  not  ex- 
pressed in  the  policy,  it  should  be  void.  The 
assured  held  the  land  under  an  agreement  to 
purchase.  This  fact  was  not  expressed  in 
the  policy  but  had  been  communicated  to  the 
clerk  of  the  general  agent  of  the  insurer,  who 
had  been  sent  to  make  an  examination  of  the 
premises  preparatory  to  the  risk.  In  an  ac- 
tion on  the  policy  it  was  held  that  notice  to 
the  subagent,  while  so  engaged  in  soliciting^ 
the  insurance,  was  notice  to  the  company, 
and  bound  it  to  the  same  extent  as  though  it 
had  been  eiven  directly  to  the  agent  himself, 
and,  this  being  so,  the  policy  was  not  avoided 
by  the  condition  in  the  policy.     CarpenUr  v. 
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See  OontinintaX  Ins.  Co,  t.  Rf/ekman,  127 
III.  364 ;  l/iir(/brd  F.  Jw#.  O.  ▼.  Joney,  «Tex. 
Civ.  A  pp.  290;  Dulvth  Nat.  Bank  v.  ^9ukc- 
^ills  F,  ins,  Co,  85  Tenn.,  at  page  81. 

The  authority  conferred  upon  the  firm  of 
Thomas  B.  Harris  A  Sod  constituted  them 
general  agents  of  the  defendant  company ;  for 
it  ia  settled  that  a  person  authorized  to  ac- 
cept risks,  to  agree  upon  and  settle  the  terras 
of  insurance,  and  to  carry  them  into  effect  by 
insuring  and  renewing  policies,  must  be  re- 
£Hrded  as  the  general  agent  of  the  coinpany. 
1  May,  Ins.  3d  ed.  g  126 ;  ManTuUtan  F,  Ins, 
Co,  ▼.  WeUU  28  Gratt.  889,  26  Am.  Rep.  864 ; 
Contin€7itai  Ins,  Co,    v^   RtLckman,  127  111. 
S64. 

The  evidence  introduced  by  the  plaintiffs 
tended  to  prove  a  state  of  facts  which  entitled 
the  plaintiffs  to  prove  any  act  or  declaration 
of  Robert  £..  Harris  while  engaged  in  ne- 
i^otiating  with  the  plaintiffs  in  reference  to 
tlieir  insurance,  which  they  would  have  had 
the  right  to  prove  if  the  act  or  declaration  had 
l)een  made  by  Thomas  6.  Harris  &  Son,  the 
agents  in  person ;  and,  if  it  appeared  from 
the  whole  evidence  that  Robert  E.  Harris  was 
the  employee  of  Thomas  B.  Harris  &  Son, 


agents  of  the  defendant,  and  was  in  the  habit 
of  soliciting  insurance  for  them,  and  that  ho 
solicited  the  plaintiffs'  insurance  with  the 
knowledge  ana  assent,  or  by  authority  of  said 
agents,  then  his  acts  and.  declarations  while 
negotiating  the  plaintiffs'  insurance  were  the 
acts  and  declarations  of  the  agents,  and  bound 
the  defendant  company  to  the  same  extent  that 
they  would  If  done  or  made  by  such  agents  in 
person. 

It  is  unnecessary  to  consider  in  detail  the 
several  bills  of  exceptions  taken  by  the  plain- 
tiffs to  the  action  of  the  court  in  excluding 
evidence.  It  will  be  sufficient  to  say  that  any 
material  evidence  which  tended  to  prove  the 
acts  or  declarations  of  Robert  E.  Harris  while 
negotiating  the  plaintiffs'  insurance  was  ad- 
missible against  the  defendant,  to  the  same 
extent  that  the  acts  or  declarations  of  Thomas 
B.  Harris  &  Son,  the  commissioned  agents  of 
the  defendant,  would  have  been  admissible 
if  they  had  negotiated  the  insurance  in  per- 
son. 

Neither  is  it  necessary  to  consider  whether 
the  court  erred  in  sustaining  the  defendant's 
demurrer  to  the  evidence,  as  the  mdgment 
mvst  be  reversed,  the  verdict  set  aside,  and  a 
new  trial  awarded,  for  the  reasons  hereinbe* 
fore  stated.- 
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James  B.  CANTERBURY,  Appt, 
BANK  OF  SPARTA,  Bespt, 
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i  bank  which  at  its  enstomer'e  request 
mails  its  own  draft  to  his  creditor  in  pay- 
ment  of  the  oredltcr*8  draft  on  him  cannot  defeat 


the  creditor's  rlffht  to  Its  draft  by  Intercepting  II 
in  the  mail  altbou^h  it  extended  credit  for  the 
amount  of  the  draft  to  Its  customer  in  ignorance 
of  the  fact  tbat  he  was  Insolvent. 

(September  26, 180&) 

APPEAL  by  plsintifif  from  a  Judgment  of 
Ibe  Circuit  Court  for  Monroe  County  in 
favor  of  defendant  in  an  action  brought    to 


KoTK.—Right  to  dop  payment  of  cheek, 

Castterbxtbt  v.  Bank  of  Spabta  is  decided  on 
the  theory  that  the  draft  bad  been  delivered  to 
the  payee  and  that  after  such  delivery  payment 
•of  the  draft  could  not  be  stopped  lo  as  to  defeat 
Che  payee*s  rights.  The  decisions  are  not  numer- 
ous as  to  the  right  to  stop  payment  of  a  check  as 
against  the  payee.  The  few  decisions  upon  the 
eubjeot  seem  to  agree  tbat  as  between  the  bank 
and  the  drawer  the  latter  may  countermand  the 
check  at  any  time  before  the  bank  has  committed 
Itself  to  Its  payment. 

In  Dykers  v.  Leather Mfrs.  Bank,  U  Paige,  012,  it 
is  said  that  all  the  witnesses  agree  that  It  would 
have  been  contrary  to  the  usages  of  banks  to  have 
accepted  and  paid  any  of  the  checks  after  the 
drawer  had  directed  the  bank  not  to  pay  them. 

A  check,  being  simply  a  written  order  of  the 
depositor  to  his  banker  to  make  a  certain  payment 
out  of  his  fund,  is  executory  and  of  course  revoca- 
ble at  any  time  before  the  bank  has  paid  it  or  com- 
mitted Itself  to  its  payment.  Kahn  v.  Walton,  40 
Ohio  St.  106. 

In  Egerion  t.  Fulton  Nat.  Bank,  48  How.  Pr.  210, 
the  court  In  considering  the  liability  of  a  tmnk 
wblch  had  paid  a  note  contrary  to  the  depositor's 
orders  said,  in  dealings  between  a  depositor  and  a 
bank,  whatever  may  be  their  legal  relations, they  act 
subscaDtiaily  upon    the   principles   of    agency. 

SOLR.  A. 


Having  received  the  fund  of  the  depositor,  it  pays 
his  draft,  and  is  bound  to  obey  aU  his  directions  for 
the  disposal  of  his  fund.  It  cannot  disobey  his 
orders  either  wilfully  or  innocently,  and  then 
claim  a  new  and  different  relation  with  rights 
inconsistent  with  such  as  before  existed.  In  pay* 
log  a  draft  after  payment  btis  been  stopped,  a  bank 
cannot  be  protected  without  an  essential  change 
in  the  accustomed «ommon-law  understood  duty 
wbich  it  osees  to  Its  depositors,  or  a  total  disregard 
of  its  obligations  to  them. 

In  Schneider  v.  Irving  Bank,  80  How.  Pr.  100,  it  Is 
said  that  the  check  waii  but  an  order  upon  the 
bank  which  it  bad  not  accepted,  and  upon  which 
therefore  it  was  not  liable.  It  was  perfectly  com* 
petent,  therefore,  for  the  drawer  to  revoke  the 
authority  which  he  had  given  to  the  bank  to  apply 
the  funds  to  the  payment  of  the  check.  The  bank 
had  not  accepted  or  promised  to  pay  the  check, 
and  therefore  owed  no  duty  in  the  premises  except 
to  the  drawer. 

A  check  upon  a  bank  in  the  usual  form,  not 
aooepted  or  certified,  does  not  constitute  a  trans- 
fer of  the  money  nor  create  any  lien  on  the  money 
which  the  holder  can  enforce  against  the  baak. 
It  is  simply  an  order  which  may  be  countermanded 
before  paid,  and  does  not  of  itself  operate  as  an 
equitable  assignment.  Florence  Min.  Co.  v« 
Brown,  134  U.  8.  885, 81 L.  ed.  424. 


646 


WxeCOS8IN  SUPBBMK  COUBT. 


6 


recover  the  yalue  of  a  draft  which  defeDdaut 
had  mailed  to  plaiotiff's  assignor  but  inter- 
cepted in  the  mall  before  it  reached  its  desti- 
nation.   Beterted. 

Statement  by  CMSodaj*  C!h.  J. : 
It  appears  from  the  record,  in  effect :  That 
January  6,  1892,  W.  E.  Coats  &  Co.,  of 
Sparta,  were  indebted  to  James  6.  Canter- 
bury, of  La  Crosse,  in  the  sum  of  $2,250  or 
thereabouts.  That  on  that  day  the  plaintiff 
made  his  draft,  of  which  the  following  is  a 
copy: 

La  Crosse,  Wis.,  Jan.  6,  1892. 
Pay  to  the  order  of  State  Bank,  $700.70 
(seven  hundred  and  Mf  dollars,)  with  ex- 
change, value  received ;  and  charge  to  the 
account  of  James  B.  Canterbury. 

To  W.  E.  CoaU  &  Co.,  Sparta,  Wis. 

That  thereupon  the  plaintiff  discounted 


that  draft  at  the  State  Bank  of  La  Crosse 
and  that  bank  thereupon  indorsed  thereon, 
''Pay  Bank  of  Sparta  or  order  for  oollectlon 
account vof  State  Bank  of  La  Crosse,"  and 
thereupon  sent  the  draft  by  letter  to  the  de- 
fendant. That  the  draft  was  received  by  the 
defendant  in  the  forenoon  of  January  7, 189S. 
That  W.  E.  Coats  &  Co.  then  had  an  aocouat 
with  the  defendant  bank,  which  was  thea 
overdrawn.  That  W.  E.  Coato  &  Co.  then 
accepted  the  draft,  and  requested  the  defend- 
ant to  pay  the  same.  That  the  defendant  thea 
made  iu  draft  on  the  Atlas  National  Bank 
of  Chicago,  in  favor  of  J.  M.  Hoi  ley,  cashier 
of  the  State  Bank  of  La  Crosse,  for  $700.70. 
and  inclosed  the  same  in  a  letter,  of  which 
the  following  is  a  qopy : 

SparU,  Wis.,  Jan.  7,  1802. 
J.  M.  Holley,  Esq.,  La  Crosse,  Wis.  :— 
Dear  Sir :    Tour  favor  of  the  6th   is  re- 


in Jacks  ▼.  Darrln,  8B.  D.  Smith,  667,  it  appears  ' 
that  payment  of  a  obeok  had  been  stopped,  but  the 
court  does  not  pass  upon  tbe  questton  of  tbe  ri^rht 
to  do  BO  further  than  to  my  tbatt-as  a«aiiist  a  person 
who  stopped  the  payment,  presentment  and  notice 
were  uQueoessary. 

Id  Lunt  y.  Bank  of  North  America,  40  Barb.  SBU 
it  is  said  as  an  argument  to  support  the  conclusioo 
that  a  check  does  not  constitute  an  asBignment  of 
funds,  that  it  is  always  revocable  by  the  drawer 
until  paymeot  or  acceptance. 

To  Louisville  Bkg.  Go.  v.  Paine,  87  Miss.  978.  the 
court  held  that  there  was  no  trust  which  the  payee 
of  a  note  could  enforce  against  the  assets  of  a 
bank  whtch  had  failed  after  sending  its  draft  in  pay- 
ment of  a  note  of  its  customers  in  accordance  with 
tbe  directions  in  a  check  of  the  maker  of  the  note, 
on  the  ground  that  tbe  maker  of  the  note  had  a 
legal  rtght  to  revoke  tbe  check,  and  that  therefore 
tbe  bank  had  not  become  a  trustee  for  the  payee. 

If  the  bank  pays  the  check  after  notice  not  to  do 
so  it  is  liable  to  the  drawer  for  the  amount  so  paid. 
Schneider  v.  Irving  Bank,  1  Daly,  600. 

If  payment  of  a  check  is  stopped,  notice  of  pre- 
sentment and  nonpayment  is  not  necessary  in 
order  to  hold  the  drawer  liable  upon  the  debt  for 
which  it  was  drawn.  Purchase  v.  Mattison,  6 
Duer,  687. 

The  drawer  of  a  check  on  a  bank  can  counter- 
mand its  payment  before  the  same  is  paid,  he  being 
liable  for  the  consequences  of  his  act  in  so  doing. 
Albers  v.  Commercial  Bank,  86  Mo.  178,  66  Am. 
Rep.  866. 

But  although  the  drawer  of  the  check  may 
require  tbe  bank  not  to  pay  it,  he  cannot  change 
his  relation  to  his  creditor  by  such  act.  He  still  re- 
mains liable  upon  the  old  debt,  and  in  case  he 
is  insolvent,  with  a  fund  to  his  creQlt  in  the 
bank,  it  frequently  makes  a  vast  difference  to  the 
creditor  whether  he  can  compel  payment  of  his 
check  or  must  look  to  the  general  assets  of  t:.e 
drawer  for  his  claim.  In  states  where  it  is  held 
that  the  check  constitutes  an  assignment  of  the 
account  pro  tanto^  and  that  the  payee  may  main- 
tain an  action  against  the  bank,  there  is  no  diffi- 
culty. There  it  is  held  that  after  a  check  hss  passed 
into  the  bands  of  a  bona  fide  holder,  the  drawer 
cannot  countermand  the  order  of  payment.  Union 
Nat.  Bank  v.  Oceana  Ck>uoty  Bank.  80  III.  212,  22 
Am.  Rep.  186.  And  the  doctrine  of  that  case  was 
referred  to  with  approval  in  National  Bank  v. 
Indiana  Bkg.  Go.  114  IU.  488. 

So,  in  Roberts  v.  Gorblo,  26  Iowa,  816, 96  Am.  Dec. 
146,  it  is  held  that  an  assignee  for  creditors  cannot 
scop  payment  of  a  check  that  had  previously  been 
given,  BOSS  to  make  the  fund  against  which  it  was 

80  Ii.R.A« 


drawn  applicable  to  his  use  rather  than  to  the 
benefit  of  the  person  in  whose  favor  the  check  was 
given. 

In  other  jurisdictions  also  it  would  seem  that  tbe 
power  to  defeat  the  payee^srlgbt  to  the  amount 
represented  by  the  check  is  not  unlimited. 

In  Wienholt  v.  Spitta,  8  Clampbu  8m,  it  is  oaidz  **If 
I  give  a  draft  upon  a  condition,  and  I  find  tbe  ooo- 
dition  is  to  be  eluded,  I  may  stop  payment.  This 
is  a  conditional  delivery  of  the  draft.*^ 

Of  course  that  ruling  is  limited  to  the  oase  of  a 
conditional  delivery,  but  the  very  fact  that  the 
ruling  was  so  limited,  and  not  made  geoerally. 
would  indicate  that  the  right  might  not  be  a  ffeoeral 
one. 

So,  in  Wisconsin  it  has  been  held  that  the  drawer 
cannot  arbitrarily  stop  payment.  Pease  v.  Iao- 
dauer,  68  Wis.  29.  68  Am.  Bep.  247.  In  that  case 
the  court  admits  that  the  decided  weight  of 
authority  is  in  favor  of  the  proposition  that  tbe 
drawer  might  before  presentation  stop  payment 
so  that  the  bank  would  have  no  authority  to  make 
payment,  but  states  that  the  question  is  whether^ 
in  equity  as  between  the  holder  of  a  check  for 
value  and  the  drawer  the  Dank  standing  indifferent, 
the  check  holder  should  be  paid  in  pref^renoe  to 
the  drawer,  and  It  holds  that  upon  equitable  prin- 
ciples the  drawer,  is  estopped  from  stopping  pay- 
ment except  for  some  good  cause,  and  that  if  he 
does  so,  he  is  guilty  of  a  fraud  which  a  court  of 
equity  will  not  sanction. 

The  question  of  the  general  liability  of  the  bank 
after  sending  a  draft  to  pay  a  customer's  note  is 
not  considered  in  Gaivterbiirt  v.  Bank  of 
Spabta,  so  that  subject  is  not  appropriate  to  this 
note,  but  attention  is  called  to  two  cases  in  which 
tbe  question  has  been  considered. 

In  Whiting  V.  City  Bank,  71  N.  Y.  868.  payment 
of  a  draft  sent  in  payment  of  a  note  was  stopped, 
and  the  court  without  discussing  the  right  of  stop- 
page held  that  unless  the  draft  was  sent  by  mis- 
take the  bank  had  assumed  liability  for  the  note 
so  as  to  render  it  liable  for  the  amount. 

■  By  way  of  contrast,  in  Steinhart  v.  National 
Bank,  9i  Oai.  362,  a  bank  which  had  maUed  its 
check  to  pay  tbe  note  of  a  customer  recovered 
possession  of  it  from  the  postofflce  and  canceled  it. 
in  much  the  same  way  as  was  done  in  Cavtkr- 
BtJRT  V.  Bank  of  8pabta.  The  decision  of  tbe 
case  does  not  turn  upon  tbe  right  to  stop  payment 
of  tbe  check  as  much  as  upon  the  question  whether 
the  customcr*s  note  was  to  be  considered  paid  or 
not,  and  the  court  held  that  it  was  not  to  be  so 
considered,  and  that  therefore  there  could  be  w^ 
recovery  against  the  bank.  H.  P.  F. 
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ceiTed,  with  the  stated  iDcloeores.  I  incloee 
our  draft  on  Chicago  for  $700.70  Id  payment 
of  draft  on  W.  E.  Goats  A  Co. 

Respectfully  yours, 

B.  H.  Canfleld,  Cashier, 

—and  posted  the  same  about  half* past  4 
o'clock  in  the  afternoon  of  January  7,  1892, 
and  entered  the  plaintlff^s  draft  as  paid  on 
the  books  of  the  defendant.  That  the  de- 
fendant, having  ascertained  that  W.  E.  Coats 
A  Gk>.  bad  failed,  attempted  to  get  the  letter 
containing  the  draft  back  out  of  the  post- 
office,  bat  found  it  had  gone  to  La  Crosse. 
That  by  telephoning  the  defendant  succeeded 
in  getting  the  letter  and  draft  out  of  the  post- 
office  at  La  Crosse,  and  the  next  morning  de- 
stroyed the  draft  and  the  letter,  and  erased 
all  entdes  respecting  the  payment  of  the  draft 
In  defendant's  books,  and  protested  the  plain- 
tifl*s  draft  for  nonpayment,  and  returned  it 
to  the  State  Bank  oi  iJa  Crosae,  and  that  bank 
thereupon  assigned  to  the  plaintiff  its  cause 
of  action  against  the  defendant  by  reason  of 
the  facts  stated.  Upon  these  facts  the  plain- 
tiff brings  this  action  to  recover  the  value 
of  the  draft  so  taken  from  the  postofflce.  At 
the  close  of  the  testimony  the  court  directed 
a  verdict  In  favor  of  plaintiff  and  acainst  the 
defendant  for  the  amount  of  that  draft  and 
interest.  Upon  a  motion  for  a  new  trial  the 
court  directed  Judgment  in  favor  of  the  de- 
fendant, notwithstanding  the  verdict.  From 
such  iudgment,  entered  accordingly,  the 
plaintiff  brings  this  appeal. 

Me$an.  Winter,  Eaclif  &  Winter,  for 

appellant: 

If  the  Bank  of  Sparta  intentionally,  relying 
on  the  credit  of  Coats  &  Co.,  the  drawee,  paid 
the  Canterburv  draft,  it  releases  Canterbury, 
the  maker,  and  the  payee,  the  State  Bank,  has 
a  ri^bt  of  action.  • 

Whitino  v.  Cfty  Bank,  77  N.  Y.  868;  Pratt 
▼.  Foote,  9  N.  Y.  463;  Oddte  v.  National  City 
Bank,  45  N.  Y.  785;  Levy  v.  Bank  of  United 
SUitee,  4  U.  6. 4  Dall.  284. 1  L.  ed.  814;  Pacific 
Bank  v.  Mitchell,  9  Met.  297. 

If  this  payment  was  made  through  mistake, 
then  the  bank  of  Sparta  can  rescind  its  action, 
unless  the  State  Bank  would,  by  its  rescission, 
be  put  in  a  worse  condition. 

Irving  Bank  v.  Wetherald,  86  N.  Y.  885. 

The  bank,  having  cashed  the  check  on  the 
credit  of  the  maker  supposing  he  had  ample 
funds,  cannot  rescind  owine  to  a  mistake  as  to 
the  amount  of  those  funds  deposited. 

BayUUm  Nat,  Bank  v.  Riehardmn,  101  Mass. 
287. 

But  here  the  cashier  knew  that  the  account 
of  Coats  &  Co.  wasoverdrawn.aod  hence  made 
DO  mistake  in  paying  the  Cantecbury  draft 
and  in  charging  the  amount  to  Coats. 

When  the  draft  had  been  deposited  in  the 
postofflce  to  be  carried,  that  was  such  a  de- 
livery of  the  draft  to  the  State  Bank  as  to  vest 
the  title  to  the  draft  in  it. 

Johnson  V.  Siarp,  81  Ohio  St.  611,  27  Am. 
Bep.  529;  MeKinney  v.  Bhoade,  5  Watts,  843. 

If  the  sender  made  use  of  the  mails  either 
from  custom  of  the  parties  or  in  obedience  to 
the  instructions  of  the  addressee,  the  loss  of 
the  draft  or  thing  sent  falls  on  the  addressee. 

80  L.  R.  A. 


Bnell  V.  Chapin,  99  Blass.  594,  97  Am.  Dec. 
68;  Morgan  v.  Bichardwn,  18  Allen,  410. 

Steinhart  t.  National  Bank,  94  Cal.  862,  is 
a  case  directly  in  point  both  in  respect  to  the 
acts  of  the  defendant  in  canceling  the  Canter- 
burv draft  and  marking  it  paid,  and  in  respect 
to  the  delivery  of  the  Atlas  draft  to  the  mails. 

Meaning  the  paper  is  sufficient  delivery. 

I  Randolph,  ConA.  Paper,  §  218,  and  cases 
cited;  Tiedeman,  Com.  Paper,  §  84a;  United 
8tate»  T.  Jaekaon,  29  Fed.  Rep.  508;  United 
Statee  v.  Jones,  81  Fed.  Rep.  725. 

Any  act  which  clearly  shows  the  intention 
of  the  maker  to  deliver  the  instrument  and  to 
consider  it  as  delivered  is  sufficient. 

Williams y.  Galt,mUl  172; Tiedeman,  Real 
Prop,  g  813. 

The  delivery  of  merchandise  to  a  common 
carrier,  not  for  the  purpose  of  transportation, 
but  to  be  shipped  to  a  third  person,  terminates 
the  riffht  of  stoppage  in  transitu. 

1  Parsons,  Not^  &  Bills,  *606.  and  note  a; 
Rowley  v.  Bigelow,  12  Pick.  807.  28  Am.  Dec. 
607;  8tubbs  v.  Lund,  7  Mass.  458,  5  Am.  Dec. 
68;  TreadtoeU  v.  Aydleft,  9  Heisk.  888;  Gwyn 
V.  Richmond  d  D.  R.  Co.  86  N.  C.  429.  89  Am. 
Rep.  708;  Eaton  v.  Cook,  82  Yt  58. 

Messrs.  Morrow  A»  Masters,  for  respon- 
dent: 

It  is  the  rule  and  regulation  of  the  postofflce 
department  that  any  letter  may  be  recalled  or 
recovered  by  the  sender  before  it  is  delivered 
to  the  person  to  whom  it  is  addressed. 

Official  Postal  Guide,  last  ed.  pp.  847,  848. 

A  letter,  and  of  course  its  contents,  is  sub- 
ject to  the  control  of  the  writer  and  sender  un- 
til it  is  actually  delivered  to  the  addressee. 

18  Am.  &  £ng  Enc.  Law,  p.  855;  United 
States  V.  TannfT,  6  McLean.  128. 

Marking  this  draft  paid,  and  the  entries  in 
its  books  by  defendant,  did  not  make  it  liable 
to  plaintiff  or  the  State  Bank. 

.^na  Nat.  Bank  v.  Fourth  Nat.  Bank, 
46  N.  Y.  82,  7  Am.  Rep.  814;  Indig  v.  Na- 
tional City  Bank,  80  N.  Y.  107;  Irving  Bank 
V.  Wetherald,  86  N.  Y.  885;  Watervliet  Bank 
V.  White,  1  Denio,  608;  Steinhart  y.  National 
Bank,  94  Cal.  862:  Buell  v.  Ohavin,  99  Mass. 
595,  97  Am.  Dec.  58;  Gurney  v.  Hotee,  9  Grav, 
408.  69  Am.  Dec.  299;  Manvfaeturer^  Nat. 
Bank  v.  NeweU,  71  Wis.  809;  7  Wait,  Act.  & 
Def.  p.  888;  1  Edwards,  Bills  &  Notes,  g§232~ 
287. 

A  valid  delivery  is  necessary  to  give  legal 
existence  to  negotiable  instruments. 

Chipman  v.  Tucker,  88  Wis.  48, 20  Am.  Rep. 
1;  Leonard  v.  Lent,  48  Wis.  88;  Purvianee  v. 
Jones,  120  Ind.  162;  Steinhart  v.  National 
Bank,  supra. 

Defendant  might  recover  back  its  draft  be- 
fore it  came  to  the  possession  of  the  State  Bank 
under  the  principles  of  the  doctrine  of  stop- 
page in  transitu. 

2  Kent,  Com.  542,  548;  1  Pirsons,  Notes  & 
Bills,  6th  ed.  600;  MulUr  v.  Fondir,  55  N.  Y. 
825, 14  Am.  Rep.  259;  Wait,  Act.  &  Def.  212; 
Smith  V.  Bowles,  2  Esp.  578. 

Caasodax*  Ch.  J.,  delivered  the  opinion 
of  the  court: 

It  may  be  conceded  that  the  vendor  of  ne- 
fcotiable  paper  has  the  right  of  stoppage  in 
transitu  to  the  same  extent  as  the  vendor  of 
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other  specleB  of  personal  property.  Here  the 
La  Crosse  bank  discounted  the  plaintiff's 
draft  on  W.  £.  Coats  &  Co. ,  and  forwarded 
the  same  to  the  defendant  for  collection.  The 
defendant  was  under  no  obligation  to  pav 
Chat  draft,  especial Ij  as  the  account  of  W. 
E.  Coats  &  Co.  at  the  defendant  bank  was 
then  considerably  overdrawn.  Nevertheless, 
the  defendant,  on  the  request  of  the  manag- 
ing agent  of  W.  E.  Coats  A  Co.,  whose  au- 
tliority  is  not  questioned,  made  its  own  draft 
on  the  Chicago  bank  for  the  amount,  payable 
to  the  cashier  of  the  La  Crosse  bank,  and  sent 
the  same  in  a  letter  by  mail  to  the  cashier 
of  the  J^a  Crosse  bank  ^'In  payment  of  draft 
on  W.  E.  Coato  <&  Co.,"  and  that  letter,  with 
the  draft  inclosed,  reached  La  Crosse  in  the 
regular  course  of  mall.  Undoubtedly,  the 
defendant,  in  making  its. draft  on  the  Chi- 
cago  bank,  gave  a  corresponding  credit  to 
W.  E.  Coats  &  Co.  on  the  faith  of  their  sol- 
vency ;  but  it  did  so  voluntfirily,  and  for 
their  accommodation,  and  without  being  in- 
duced to  do  so  by  any  fraud  or  mistake  of 
fact.  While  the  defendant  retained  the  act- 
ual or  constructive  possession  of  that  draft, 
it  could  undoubtedly,  withhold  its  applica- 
tion in  payment  of  the  draft  on  W.  E.  Coats 
A  Co.  ;  but  if,  by  sendine  the  draft  by  mail 
to  La  Crosse,  it  parted  with  such  possession, 
and  vested  the  title  to  the  draft  in  the  La 
Crosse  bank,  then,  manlfpstly,  it  lost  all 
rightful  autiiority  to  take  the  same  from  the 


mail.  In  thus  mailing  and  sendini^  the  draft 
the  defendant  acted  as  the  agent  of  the  La 
Crosse  bank.  Such  mailing  of  the  letter  in- 
closing the  draft  was  in  legal  effect  a  de- 
livery of  the  draft  to  the  La  Crosse  bank.  1 
Randolph,  Com.  Paper,  S  218 ;  1  Dan.  Neg. 
Inst,  g  07 ;  BueU  v.  Chopin,  99  Maaa.  5IK«  97 
Am.  Dec.  68 ;  Kirkman  v.  Bank  of  America^ 
2  Coldw.  897 ;  MiUheU  v.  Btfme,  6  Rich.  L 
171;  Siehel  v.  BoreA,  d  Hurlst.  ^t  C.  95i: 
FSifik  V.  Lauaon,  12  111.  App.  289.  The  men 
fact  that  after  the  draft  was  so  sent  by  mail 
the  defendant  ascertained  that  W.  £.  Coaa 
A  Co.  had  failed,  and  hence  that  it  had  in- 
judiciously given  them  further  credit  to  the 
amount  of  the  draft,  did  not  authorize  the 
defendant  to  stop  pavment  of  the  draft,  or 
take  it  from  the  mail.  The  draft  was  not 
transmitted  to  W.  E.  Coats  A  Co.,  but  was 
transmitted  by  them  through  the  defendant, 
to  the  bank  at  La  Crosse.  In  support  of  the 
views  expressed,  see  BoyUion  Nat,  Bank  v. 
Riehardson,  101  Mass.  287 ;  Pdeifie  Bank  v. 
Mitchdl,  9  Met.  297 ;  Fratt  v.  FooU,  0  N.  Y. 
468 :  WHting  v.  City  Bank,  77  N.  T.  863 ; 
EaUm  V.  Oaok,  82  Vt.  58. 

The  judgment  cf  the  Circuit  Court  i»  rewraed, 
and  the  cause  is  remanded,  with  direction  to 
enter  judgment  against  the  defendant  for  tlie 
amount  of  the  verdict  directed  in  favor  of 
the  plaintiff,  with  interest  and  costa, 

Newman*  J.,  took  no  part. 
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HURON     WATERWORKS     COMPANY, 

Bespt., 

V, 

City  of  HURON,  Appt. 


H.  Ray  MYERS  et  al,  Appt 8.^ 

V. 

City  of  HURON  e^a?.,  RapU. 


(. a  D, 


.) 


*  1  •  The  waterworks  of  a  eity»  constraoted 
under  a  power  conferred  upon  the  o'ity  hy  Its 
charter  **to  construct  and  maintain  water- 
works" for  protection  afrainst  fires  and  for  fur- 
nishing the  inhabitaots  thereof  with  a  supply 
of  pure  water  fordomostic  purposes,  and  ooo- 
structed  and  malntaiaed  at  Uie  expense  of  the 
inhabitaots  of  such  city,  are  held  as  the  prop- 
erty of  the  municipal  corporation,  for  public 
use,  and  charged  with  a  public  trust,  of  which 
the  iohabitants  of  such  city  are  the  beneficiaries. 

£•  The  power  to  eonetmct  a  wateiv 
works  system  for  a  eity  is  not  a  necessary 
incident  of  its  incorporation,  but  must,  like  ail 

*He&dD0tes  by  Cobson,  P.  J. 


its  other  powers,  be  derived  directly  from  the  lev^ 
islature  of  the  state;  and  the  power  **  to  oonfltruct 
and  maintain**  such  a  system  jmpllea  a  dnty  of  tbe 
municipality,  throuRh  Its  corporate  authorities. 
to  maintain  and  preserve  posasession  for  the  ben- 
efit of  the  public. 
S^'WhenamuniclpalttyisTestedl^  its 
charter  with  power  to  eonstmet  and 
maintain  a  system  of  waterworks  at 
the  public  expense  and  for  tbe  public  ^use,  and 
accepts  such  charter,  and  proceeds  to*exercise 
this  authority  in  the  manner  detijniated,  by  tbe 
construction  and  maintenance  of  such  watei^ 
works  at  the  expense  of  the  oitiBens  of  the  mu- 
nicipality, the  waterworks  so  oonstruoted  and 
maintained  are  clothed  with  a  public  trust  and 
are  devoted  to  a  public  use. 

4*  The  waterworks  of  a  city»eoastraet- 
ed  and  maintained  by  the  mnirielpaltty 
at  the  expense  of  its  eitiaens  and  for  the 

public  use,  being  held  by  such  municipality 
charged  with  a  public  trust,  such  trust,  and  the 
duty  of  the  municipality  under  it,  cannot  be  dis- 
charged and  devolved  upon  another,  by  a  sale 
by  the  city*s  common  coundl,  without  legislative 
authority,  of  such  waterworks,  and  the  right 
and  duty  of  the  city  to  maintain  and  use  them  in 
execution  of  such  public  trust. 


NoTB.— The  above  case,  in  which  opinion  and 
briefft  present  a  very  valuable  discussion  of  the 
subject,  is  believed  to  be  one  of  first  impression 
on  th3  power  of  a  city  to  sell  its  waterworks,  al- 
though It  is  held  in  Terre  Haute  v.  Terre  Haute 
Waterworks  Oo.  94  Ind.  306,  that  a  city  may  sell 
80  L.  R.  A. 


shares  of  stock  which  It  owns  in  a  water  com- 
pany. 

On  the  question  of  the  right  to  dalm  a  Tetiim  of 
the  consideration  paid  on  the  iitf  ra  vires  sale  by  the 
city,  see  Nashvllie  v.  Sutherland  (Xenn.)  19  L.  fL  A. 
619,  and  noU* 


1699. 


HuHOH  Waterwobkb  Co.  t.  Hubok. 
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4(«  Power  was  conferred  upon  the  dty 
of  Huron,  1^  its  chaxter,  **to  construct 
and  maintain  waterworks.**  Said  city  accepted 
the  charter,  and  proceeded  to  erect,  at  the  ex- 
pense of  about  $401,000  to  the  citizens  of  said  dty, 
waterworks  for  pieventinir  ilree  and  furnishing 
-the  Inhabitants  oisaid  dty  with  a  supply  of  pure 
water.  These  works  were  kept  and  maintained 
tor  ecTerai  years,  when  the  city  council  of  said 
-city,  without  lefflslative  authority,  assumed  to 
sell  and  dispose  of  the  entire  plant  and  franchise. 
Hiekl,  that  the  waterworks  of  said  city  were  held 
for  public  use  and  chargred  with  a  public  trust, 
and  that  such  attempted  sale  was  void. 

^.  Upon  sneh  attempted  sale  by  the 
eitg^  eotmcsU,  the  pnrehaeere  paid  into 
the  city  treaanry  the  mum  of  $45,000 

as  the  purchase  price  of  said  waterworks,  but  it 
was  not  found  that  said  purchase  money  was  ap- 
propriated by  the  common  council  to  any  lawful 
purpose  of  the  corporation,  or  was  in  any  man- 
ner used  by  the  corporation.  Held,  that  the  pay- 
ment of  the  consideration  into  the  dty  treasury 
was  unauthoriased,  and  that  its  receipt  by  the  dcy 
treasurer  did  not  estop  the  dty  from  reoovering 
possession  of  its  waterworks  system  without  re? 
•payment  of  the  sum  so  paid  into  the  dty  treas- 
\iry. 

(April  20, 180B.) 

APPEAL  by  defendants  from  a  Jud^ent  of 
the  Circuit  Court  for  Beadle  County  in 
favor  of  piaintiff  in  an  action  to  enjoin  de- 
fendants from  interfering  with  its  property. 
H&tersed, 

APPEAL  by  plaintifb  from  a  Judgment  of 
the  Circuit  Court  for  Beadle  County  in 
favor  of  defendants  in  a  proceeding  brought 
to  have  a  sale  of  property  by  defendant  city 
to  defendant  waterworks  conipany  adjudged 
to  be  void  and  of  no  effect.    Jaeversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  A*  W.  Wilmarth  and  H.  Ray 
'SCyers*  for  appellants^ 

w  aterworks  are  property  of  a  public  nature 
^aud  held  for  a  public  use. 

Dill.  Mnn.  Corp.  4tb  ed.  %  608. 

Bonds  may  be  issued  therefor. 

It  is  unlawful  to  issue  bonds  in  aid  of  prl- 
'vate  ioduslrial  enterprises. 

15  Am.&Eng.  Enc.  Law,  p.  1240;  Oitusenur 
Sav.  A  L,  Asm,  v.  T<ypska,  87  U.  8.  20  Wall. 
'655, 23  L.  ed.  456;  Opinion  of  Judges,  68  Me. 
590;  AUen  v.  Jay,  60  Me.  124,  11  Am.  Rep. 
ia5;  Commereial  Nat  Bank  v.  lola,  2  Dill. 
S53;  2  Morawetz.  Priv.  Corp.  §  1114. 

The  business  of  constnicting  and  maintain- 
ing waterworks  by  a  city  under  special  legis- 
lative grant  for  the  purpose  of  supplying  itself 
with  water  for  the  eztiuffuisbment  of  flre,  and 
-furoisbiog  the  people  with  pure  and  whole- 
some water  for  domestic  usejs  not  an  ordinary 
business  that  every  individual  may  be  en- 
^ged  in.  It  la  a  business  of  a  public  na- 
ture. 

Roehest&r  v.  Rush,  80  N.  Y.  810;  Smith  v. 
NashviUs,  88  Tenn.  464,  7  L.  R.  A.  469:  Han- 

ten  V.  AUnna  Light  A  W,  Oo,  21  Or.  411,  14 
J.  R.  A.  426;  Olmsted  v.  Morris  Aquedud 
Proprs.  47  N.  J.  L.  888;Tr««  Uartford^,  Bart- 
ford  Water  Comrs.  44  Conn.  860;  Thompson  <St 
H.  Rteetrie  Co.  v.  Newton,  42  Fed.  Rep.  726; 
DogqettY.  Coitgan,  92  Cal.  58,  14  L.  R.  A, 
474;Tiedeman,  Mun.  Corp.  ed.  1894,  g  144a. 
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The  nature  of  the  business  of  furnishing 
water  for  fire  protection  and  for  domestic  use 
to  the  inhabitants  of  a  city  cannot  be  distin- 
guished in  principle  from  the  business  of  eas 
companies,  railroads,  street  railways,  public 
wharves,  electric  lights,  canals,  toll  bridges, 
and  other  works  of  immediate  and  general 
utility. 

These  are  matters  within  the  scope  of  the 
functions  which  have  by  general  consent  been 
attributed  to  the  government,  and  all  of  which 
are  for  public  uses  and  public  purposes. 

iStotev.  TUedo,  48  Ohio  St.  112,  11  L.  R. 
A.  729;  BeddaU  v.  Bryan.  14  Md.  444,  74  Am. 
Dec.  660;  Burden  v.  Stein,  27  Ala.  104,  62 
Am.  Dec.  768;  Lumbardv.  Steams,  4  Cush, 
60:  New  York  v.  Bailey,  2  Deuio,  488;  ffil- 
dreth  V.  LoweU,  11  Grav,  846;  Be  Central  Park 
Comrs.  63  Barb.  282;  Opinion  qf  the  Justices, 
160  Mass.  696,  8  L.  R.  A.  487;  Crawfordsville  v. 
Braden,^SO  Ind.  149, 14 L.  R.  A.,2e8;Fellou)s  v. 
Walker,  89  Fed.  Rep.  661;  Chicago  Gaslight  A 
Coke  Co,  V.  I^opU^s  Gaslight  A  Coke  Co.  121  III 
680;  Western  U.  Teleg.  Co.  v.  American  U.  Teleg. 
Co,  66  Ga.  160,  88  Am.  Rep.  781;  Detroit  ▼. 
Moran,  44  Mich.  602;  Nm  Orleans  Gaslight  Co, 
V.  Louisiana  Light  AH,  A  P.  Mfg.  Co.  115  U.  S. 
660,  29  L.  ed.  616;  Louisville  Gas  Co.  v.  Citi- 
sewf  Gaslight  Co.  115  U.  8.  683,  29  L.  ed. 
610;  New  Orleans  Waterworks  Co.  v.  Rivers, 
116  U.  8.  674,  29  L.  ed.  526;  Peopie  v.  Chicago 
Gas  Trust  Co.  180  HI.  268,  8  L.  R.  A.  497; 
Citizen^  Sav,  A  L,  Asso.  v.  Topeka,  87  U.  8. 
20  Wall.  661,  22  L.  ed.  460;  2  Morawetz,  Priy. 
Corp.  §  1114. 

The  ]x>wer  of  eminent  domain  can  only  bo 
exercised  for  public  purposes. 

The  power  of  eminent  domain  is  always 
granted  for  the  purpose  of  supplying  cities 
with  water  for  the  ertinguisbment  of  fires  and 
for  domestic  purposes. 

6  Am.  &  £Der.  Enc.  Law,  p.  666;  Cooley, 
Const  Lim.  1666,  and  cases  cited  in  note  2  ana 
note  4;  Talbot  v.  Uudson,  16  Gray,  417;  Land, 
Log,  A  Lumber  Co.  v.  Brown,  78  Wis.  294, 8  L. 
R.  A.  472;  Ross  v.  Davis,  97  Ind.  79;  O'Reilley 
V.  Kankakee  Valley  Draining  Co,  82  Ind.  169; 
Riche  V.  Bar  Harbor  Water  Co,  76  Me.  91; 
S^aUv.  Hibemia  U.R.  Co,  47  N.  J.  L.  48; 
BloomMd  A  B.  Nat.  Gaslight  Co,  v.  Richard- 
son,  63  Barb.  487;  Chesbrough  v.  Putnam  A 
Paulding  Counties  Comrs,  87  Ohio  St.  608; 
StaU  V.  Toledo,  48  Ohio  St.  112,  11  L.  R.  A. 
788;  Wayland  v.  Middlesex  County  Comrs.  4 
Gray,  601. 

The  words  "public  use"  mean  public  utility, 
or  what  is  of  public  benefit 

Olmstead  v.  Camp,  88  Conn.  682,  89  Am. 
Dec.  221:  Cooley,  Taxo.  189;  Seely  v.  Sebastian, 
4  Or.  26;  Lewis,  Em.  Dom.  165;  Taylor  v. 
Thompson,  42  111.  9;  Brodhead  v.  Milwaukee,  19 
Wis.  626,  88  Am.  Dec.  711;  Gilmer  v.  Lims 
Point,  18  Cal.  251;  Stockton  A  V.  R.  Co,  v. 
Stockton,  41  Cal.  172;  Booth  v.  Woodbury,  82 
Conn.  118;  West  Chicago  Park  Comrs.  v, 
McMullen,  184  111.  170,  10  L.  R.  A.  215;  Tiede- 
man,  Mun.  Corp.  §  234,  note  2;  2  Dill.  Mun. 
Corp.  4th  ed.  §  697. 

Waterworks  owned  by  cities  cannot  be  sold 
on  execution  for  the  reason  that  waterworks 
are  property  charged  with  a  public  use  and 
trust. 

Dill.  Mun.  Corp.  4th  ed.  §  675;  16  Am.  <& 
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Chiff.  Koc.  Law,  p.  1068;  New  Orleam  ▼. 
MorriB,  106  U.  S.  000,  26  L.  ed.  1184;  MeH- 
ioether  ▼.  Oarrett,  103  U.  B.  472,  26  L.  ed.  107; 
Chicago  ▼.  HasUy,  26  111.  696;  Foster  ▼.  FovoiUr, 
60  Pa.  27;  Leonard  ▼.  Brooklyn,  71  N.  Y.  408, 
27  Am.  Rep.  80;  Birmingham  ▼.  Ramsey,  68 
Ala.  862;  Palestine  ▼.  Barnes,  60  Tex.  688; 
Curt^v  V.  Savannah,  64  Ga.  280,  87  Am.  Rep. 
74. 

The  waterworks  property  caDDot  be  Bold. 

8  Am.  &  Eog.  Edc.  Law,  p.  686;  2  Morawetz, 
Priy.  Corp.  %  1114:  Cooley,  Const.  Lim.  pp. 
668,  664;  26  Am.  L.  Rev.  1802,  p.  679;  DiU. 
MuQ.  Corp.  4tb  ed.  §89;  Tiedeman,  Mun.  Corp. 
§1440;  Roberts  ▼.  LouistiOe,  92  Ey.  96, 18  L. 
R.  A.  844;  Lordy.  Oconto,  47  Wis.  &S;iainois, 
St,  L.  R.  dh  Canal  Co,  ▼.  St.  Louis,  2  Dill.  84; 
Oaawa  ▼.  PBopU,  48  111.  289;  TaggaH  v.  De- 
troit, 71  Mich.  92;  MeOuUovgh  ▼.  San  Franoisco 
Bd.  of  Edu.  61  Cal.  418;  Com.  ▼.  Ru^,  14  Pa. 
191;  San  Francisco  v.  Itsell,  80  CaL  67;  New 
Orleans  v.  Morris,  106  U.  B.  600,  26  L.  ed. 
1184. 

A  corporation  cannot  sell,  or  lease,  or  in  any 
manner  transfer,  the  property  necessary  to 
perform  its  obligation  and  duties  imposed  by 
Its  charter  to  the  public,  without  special  legis- 
lative authority. 

2  Morawetz,  Priv.  Corp.  {^g  1120-1129; 
Tfiomas  v.  West  Jersey  R.  Co.  101  U.  8.  71,  26 
L.  ed.  960;  Central  Transp,  Co.  ▼.  Pullman's 
Palace  Car  Co.  189  U.  8.  24,  86  L.  ed.  66; 
Pennsylvania  R,  Co.  ▼.  St.  Louis,  A.  d  T.  H. 
R.  Co.  118  U.  S.  290,  80  L.  ed.  88;  Oregon  R. 
(t  Nav.  Co.  V.  Oregonian  R,  Co.  180  U.  8. 1,  82 
L.  ed.  887;  St.  Louis,  V.  db  T.  H.  R.  Co.  ▼. 
T&rre  Haute  A  L  R  Co,  146  U.  B.  898,  S6  L. 
ed.  748:  Munn  v.  lUinais,  94  U.  8.  180.  24  L. 
ed.  85;  York  dt  M.  L.  R,  Co.  v.  Winans,  68  U. 
8. 17  How.  80, 16  L.  ed.  27;  Piekard  v.  Pullman 
Southern  Car  Co.  117  U.  8.  84,  29  L.  ed.  786; 
Gue  V.  Tide  Water  Canal  Co.  65  U.  8. 24  How. 
257,  16  L.  ed.  685;  Davis  v.  Old  Colony  R.  Go. 
131  Mass.  271,  41  Am.  Rep.  221;  Middlesex  R. 
Co.  V.  Boston  dt  C.  R.  Co.  116  Mass.  347;  Abbott 
V.  Johnstown,  O.  A  K.  Horse  R.  Co.  80  N.  Y.  27, 
86  Am.  Rep.  672;  Chicago  Gaslight  A  Coke  Co. 
T.  Peoples  Gaslight  db  Coke  Co.  121  111.  680; 
Balsley  v.  St.  Louis,  A.  dt  T.  H  R.  Co.  119  111. 
C8,  59  Am.  Rep.  784;  State  y.  Hartford  dt  N. 
H.RCo.29  Conn.  688;  Peoria  dh  R.  L  R.  Co. 
y.  Coal  Valley  Min.  Co.  68  III.  489;  Roper  y. 
McWAorter,  77  Va.  214;  Kenton  County  Ct.  y. 
Bank  Lick  Tump.  Co.  10  Bush,  629;  Louisville 
Water  Co.  v.  Hamilton,  81  Ky.  617;  Ohio  dt  M. 
R.  Co.  y.  Dunbar,  20  Rl.  628,  71  Am.  Dec.  291; 
Hart  y.  Burnett,  16  Cal.  590;  Black  v.  Delaware 
dt  R.  Canal  Co.  22  N.  J.  Eq.  180. 

Enumerated  powers  exclude  all  others. 

Farmers^  dt  M.  Nat.  Bankv,  School  Diet.  No. 
SS,  6  Dak.  259;  Goodnow  y.  Ramsey  County 
Comrs.  11  Minn.  81;  PuUman's  Palaee  Car 
Co.  y.  Central  Transp.  Co.  189  U.  8.  64,  85  L. 
ed.  70;  Cooley,  Const.  Lim.  p.  286. 

It  being  necessary  for  municipal  govern- 
ments to  obtain  special  power  to  construct 
and  maintain  waterworks,  and  waterworks  of 
a  city  being  of  so  much  importance  to  it,  it  is 
incredible  of  belief  that  the  power  to  sell  the 
Huron  waterworks  plant  and  franchise  could 
be  implied  from  the  first  section  of  the  charter, 
especially  when  we  consider  that  all  the  powers 
granted  to  municipal  corporations  are  granted 
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for  the  special  benefit  of  the  people,  and  not 
for  the  benefit  of  the  corporatioii 

16  Am.  &  £ng.  Bnc  Law,  p.  1047,  §  6;  EaU 
Hartford  v.  Harford  Bridige  Co.  61  U.  8. 1» 
How.  611,  18  L.  ed.  618;  Oregon  R  d  Nov.  Co. 
y.  Oregonian  R.  Co.  180X7.  8.  1.  82L.ed.887; 
Central  Transp.  Co.  y.  Pullman's  Palaee  (kr 
Co.  189  U.  6.  24,  85  L.  ed.  65;  Branch  y.  Jesm, 
106  U.  B.  469,  27  L.  ed.  279. 

Corporations  organized  for  public  purposes 
cannot  by  contract  of  sale,  lease,  or  otherwise, 
render  themselves  incapable  of  performing 
their  duties  to  the  public,  or  in  any  way  absolfe 
themselves  from  the  obligation  which  fonDi> 
the  main  consideration  for  giving  them  a  cor- 
porate existence. 

Central  Transp.  Co.  y.  PuUman^s  Palaee  Car 
Co.  supra;  Thomas  y.  West  Jersey  R,  Co.  101 
U.  8.  71,  25  L.  ed.  960;  Pennsylvania  R.  Co.  i. 
St.  Louis,  A.  db  T.  H.  R.  Co.  118  U.  a  630, 80 
L.  ed.  284;  Oreqim  R  db  Nav.  Co.  y.  Oregonian 
R.  Co.  18U  U.  8.  1,  82  L.  ed.  887;  8L  Louis,  V. 
dh  T.  H.  R.  Co.  v.  Terre  Haute  dh  L  R,  Os.  145 
U.  8.  898,  86  L.  ed.  748;  Gulf,  O.  S  S.  F.  R. 
Co.  y.  Morris,  67  Tex.  692;  Black  y.  Ddawm 
db  R.  Canal  Co.  22  N.  J.  Eq.  180;  2  Morawetz, 
Priv.  Corp.  §g  1120. 1129;  Da^  v.  Old  Colonf 
R  Co.  181  Mass.  271,  41  Am.  Rep.  221;  Mid- 
dlesex R  Co.  v.  Boston  dh  C.  R.  Oo.  115  Mm. 
347;  Abbott  Y.  Johnstown^  O.  dh  K.  Harm  R  Cs. 
80  N.  Y.  27,  86  Am.  Rep.  572. 

One  gas  company  cannot  transfer  to  aooUier 
gas  company. 

Chicago  Gaslight  dh  Coke  Oo.  v.  People^s  Oes- 
light  dh  Coke  Cd.  121  Rl.  580;  Balsley  v.  8L 
LouU,  A.  dhT.H.RCo.  119 Rl.  72, 50  Am. Bep. 
784;  State y. Hartford  dhN.H.R.  Ch.2» Conn. 
588;  Peoria  db  R.  L  R.  Co.  v.  CoalVaUey  Min. 
Co.  68  111.  489;  Roper  v.  Me  Whorter,  77  Va.  214; 
Kenton  County  Ot.  v.  Bank  Lick  Tump.  Oo.  10 
Bush,  629;  Gue  v.  TideWater  Canal  Co.  65  U. 
8.  24  How.  257.  16  L.  ed.  685;  LouisvilU  Wor 
ter  Co.  v.  Hamilton,  81  Ey.  517. 

Lots  dedicated  for  public  purposes  cannot  be 
sold. 

Alton  y.  lUinois  Transp.  Oo.  12  lU.  59,  6t 
Am.  Dec  479;  Hart  v.  Burnett,  15  Cal  590. 

Acceptance  of  the  franchise  involyes  the 
duty  to  maintain  it  and  use  it  for  the  public 
welfare. 

Taggart  y.  Detroit,  71  Mich.  92;  Gulf,  C.  de 
S.  F.  R.  Co.  v.  Morrie,  67  Tex.  692;  MuUarky 
V.  Cedar  Falls,  19  Iowa,  21;  Ottawa  y.  Beople, 
48  111.  289;  Lord  y.  Oconto,  47  Wis.  386. 

The  general  powers  usually  granted  in  a  city 
charter  are  not  sufficient  for  a  city  to  confer  a 
franchise  for  owning  and  operattng  water- 
works 

National  Foundry  dh  Pipe  Works  y.  Oconto 
Water  Oo.  52  Fed.  Rep.  29;  WM  y.  DemopoUi, 
95  Ala.  116,  21  L.  R  A.  62;  2  Morawetz,  Priv. 
Corp.  §  1128;  Tledeman,  Mun.  Corp.  144a> 
p.  255. 

The  property  being  held  in  trust  by  the  dty 
council  for  public  purposes,  the  city  coancil 
was  incapable  of  selling  and  transferring  the 
same,  and  the  waterworks  company,  knowing, 
and  being  by  law  charged  with  the  duty  of 
knowing,  that  it  was  trust  property,  and  obtaja- 
ing  the  same  in  violation  of  said  trust,  is  an  in- 
voluntary trustee  for  said  property,  for  the  lien- 
efit  of  the  city  of  Huron. 

Com  p.  Law8,§  3920;  1  Perry.Tr.  8d  ed.  §817; 
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t  Perry,  Tr.  8d  ed.  g  828;  Mechania^  Bank  of 
Alexandria  v.  Setan,  26  U.  S.  1  Pet  299, 7th  ed. 
152;  Gooley,  Const  Lim.  p.  260;  2  Dill.  Man. 
Dorp.  4lb  ed.  $§  676-577,  and  uote;  16  Am.  & 
Bng.  £dc.  Law,  pp.  1064,  1068;  Ban- 
torn  y.  Boal,  29  Iowa,  68,  4  Am.  Rep.  196; 
Brockman  v.  Oretton,  79  Iowa,  587;  Alton  ▼. 
TUinaU  Trantp.  Oo,  12  III.  88,  62  Am.  Dec 
179;  Meriwether  ▼.  Oarr€ti,  102  U.  S.  477,  26 
L,  ed.  197. 

It  would  be  contrary  to  all  priDciples  of  Jos- 
lice  and  equity,  to  permit  a  party  who,  in  viola- 
lion  of  law,  purchased  the  property  from  the 
dfficers  of  such  corporation,  to  hold  and  retain 
the  same  from  the  people,  until  the  money 
[rlaimed  to  have  been  paid  for  it,  and  the  money 
claimed  to  have  been  expended  on  it,  bad  been 
returned  and  to  insist  on  reimbursemeDt  of  such 
expenditures  before  the  people  could  recover 
back  the  property. 

ZiichfieldY.  BalUm,  114  U.  S.  190,  29  L.  ed. 
132;  Etane  v.  Hughet  County,  8  S.  D.  244; 
Berto  y.  Ban  Fhtneiteo,  88  CaL  184;  Agnvan 
Nat,  Bank  v.  South  Badleg.  128  Mass.  607. 

Fraud  may  be  imputed  to  the  principles 
either  by  co-operation  in  the  original  desi^  or 
constructive  co-operation  from  notice  of  it.  and 
thcD  cairying  the  design  into  operation  with 
Buch  notice. 

StoeaU  V.  Farmer^  A  M.  Bank,  8  Bmedes  ft 
M.  816.  47  Am.  Dec  86;  2 Perry,  Tr.  8d  ed. 
^  828;  Bnma  Fraud.  Conv.  p.  694;  BleakUffe 
Appeal,  66  Ta.  187;  Brooke  v.  Caughran,  8 
Head,  467;  Alien  t.  Berrp,  60  Mo.  91;  Eowy. 
Camp,  Walk.  Ch.  (Mich.)  436;  Holland  v. 
Cmft,  20  Pick.  887;  GoodioinY.  Hammond,  18 
C;al.  169,  78  Am.  Dec.  674;  BorlandY.  Walker, 
7  Ala.  269;  Pettibone  v.  Stevene^  16  Conn.  26, 
$8  Am.  Dec.  67;  Bands  v.  Codtoiee,  4  Johns. 
i85,  4  Am.  Dec.  806. 

On  rehearing. 

Where  there  is  an  absolute  want  of  power  to 
DQake  a  contract  or  to  do  an  act.  and  monev  is 
paid  upon  such  contract  or  obligation,  in  law 
it  is  a  voluntary  payment  of  money,  and  monej 
K)  paid  cannot  be  recovered  back,  even  if  it 
tias  been  appropriated  by  the  party  receiving  it 
lo  a  legitimate  and  lawful  purpose. 

Beans  v.  Hughes  Countg,  8  8.  D.  244; 
Thomas  v.  Richmond,  79  U.  8.  849,  20  L.  ed. 
1.53;  Clark  v.  Duieher,  9  Cow.  674;  Johnson  v. 
McQinness,  1  Or.  292;  Harper  v.  iZouv.  68Cal. 
a33;  Mays  v.  Cincinnati,  1  Ohio  St  268;  ML 
Adams  d  B,  P.  T,  B,  Co.  v.  Cincinnati,  28 
Dhio  L.  J.  68;  Brumagim  v.  Tillinghast,  18 
^al.  265;  Onondaga  County  Supers,  v.  Briggs,  2 
Oenio,  26;  2Desty,Taxn.  pp.  791,  792. 

Where  an  officer  receives  more  money  than 
ic  is  entitled  to,  it  is  in  law  a  voluntary  pav- 
ucDt,  and  the  money  cannot  be  recovered  bacK. 

Onondaga  County  Supers,  v.  Briggs,  2  Denio, 
16;  Snyder  v.  Laframboise,  1  LI.  268, 12  Am. 
[>ec.  187;  Owingsy,  Thompson,  4  HI.  602;  Har- 
der V.  Rowe,  68  Cal.  288. 

The  principle  of  law  upon  which  money  vol- 
jDtarily  paid  under  a  mistake  of  law  cannot  be 
recovered  back  is  that  no  cause  of  action  can 
I  rise  out  of  an  unlawful  act,  as  no  court  will 
lend  its  aid  to  a  man  who  founds  his  cause  of 
iction  upon  an  immoral  or  illegal  act  whether 
Ihe  same  is  koowiogly  or  igoorantly  done. 

Ribdans  v.  Criekett,  1  Bos.  &  P.  264;  Light- 
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foot  y.  Tenant,  1  Bos.  &  P.  663;  Parkin  t. 
Diek,  11  East,  602;  Langton  t.  Hughes,  1  Mania 
&  8.  696;  Aubert  v.  Maxe,  2  Bos.  <fe  P.  878; 
Cannan  y.  Bryee,  8  Bam.  &  Aid.  179;  Mitehdl 
V.  SmiOi,  4  U.  8.  4  DalL  269,  1  L.  ed.  828; 
Maybin  y.  Caulon,  4U.  8.  4  DalL  296,  1  L.  ed. 
841;  Bank  of  United  States  v.  Ou)ens,  27  U.  8. 
2  Pet  527.  7  L.  ed.  608;  Hannay  v.  Bee,  7  U. 
8.  8Cranch,  242,  2  L.  ed.  427;  Armstrong  y. 
Toler,  24  U.  8.  11  Wheat  268,  6  L.  ed.  468; 
MarshaU  v.  Baltimore  <t  0.  R  Co,  d  XJ.  8. 16 
How.  884,  14  L.  ed.  961;  Mayer  y.  Whyte,  65 
U.  8.  24  How.  817,  16  L.  ed.  667;  MiddUton 
y.  AmMe,  18  Gratt.  489. 

The  court  lustly  held  that  '*it  would  be 
manifestly  unjust  and  inequitable  to  require 
the  city  of  Huron  to  refund  the  consideration 
pfdd  for  these  waterworks,  before  it  can  be  re- 
stored to  the  possession  of  the  same,  because 
the  same  was  paid  to,  and  received  by,  an  offi- 
cer of  the  city  unauthorized  to  receive  it" 

Herwo  v.  San  Frandseo,  88  Cal.  184;  Agis- 
warn  Nat,  Bank  y.  South  Hadley,  128  Mass. 
608;  Atkinson  v.  Minot,  76  Me.  192. 

Mr,  John  N.  Pyle,  for  respondent: 

The  property  in  controversy  in  this  action  is 
property  which  the  city  has  purchased  for  her 
own  exclusive  use,  and  is  that  class  of  property 
which  could  be  sold  and  alienated. 

Alton  V.  lilinois  Transp.  Co.  12  III.  88,  62 
Am.  Dec.  479;  Bailey  v.  New  York,  8  Hill, 
681.  88  Am.  Dec.  669;  Weetem  Sav.  Fund  Soe. 
V.  Philadelphia,  81  Pa.  176,  72  Am.  Dec.  780; 
Adams  v.  Memphis  A  L,  R.  R.  Go,  2  Coldw. 
646;  Detroit  y.  Oorey,  9  Mich.  166,  80  Anu 
Dec  78;  Dill.  Mun.  Corp.  4th  ed.  §|  19,  21-28; 
Orogan  v.  San  Francisco,  18  Cal.  690;  People 
V.  Detroit,  28  Mich.  228,  16  Am.  Rep.  209; 
SmaU  V.  DantiUe,  61  Me.  86*3;  Philadelphia 
V.  Fox,  64  Pa.  180;  Western  College  of  Homeo- 
pathic Medicine  v.  Clevdand,  12  Ohio  St.  876; 
San  Frandseo  Qas  Co,  y,  San  Francisco,  9  Cal. 
458;  Oliver  v.  Worcester,  102  Mass.  489,  8  Am. 
Rep.  486;  Wehb  v.  New  York,  64  How.  Pr.  10; 
Richland  County  y.  Lawrence  County,  12  111.  1; 
Touchard  v.  Touchard,  6  Cal.  806;  Peo^  v. 
HurUmt,  24  Mich.  44, 9  Am.  Rep.  108;  TcrreU 
V.  Taylor,  18  U.  8.  9  Cranch,  43,  8  L.  ed.  660; 
PawUt  V.  Clark,  18  U.  8.  9  Craoch,  292,  8  L. 
ed.  736;  Dartmouth  CofUge  v.  Woodward,  17  U. 
8  4  Wheat  694,  4  L.  ed.  678;  New  Orleans^ 
M,  dkC  R  Co.  y.  New  Orleans,  26  La.  Ann. 
478. 

While  they  had  power  to  "erect  waterworks* 
and  the  power  to  "malntalD  waterworks,"  there 
is  no  duty  imposed  upon  the  city  council  to  do 
either,  and  like  all  of  the  other  powers  con- 
ferred upon  them  it  is  a  discretionary  one,  to 
be  exercised  or  not  according  to  the  judgment 
of  the  city  council. 

The  municipal  corporation  cannot  be  r^ 
quired  to  exercise  these  legislative  or  discre- 
tionary powers. 

Grant  v.  Erie,  69  Pa  420,  8  Am.  Rep.  278; 
Wheeler  v.  Cincinnati,  19  Ohio  8t  19,  2  Am. 
Rep.  868;  Fair  v.  Philadelphia,  88  Pa.  809,  82 
Am.  Rep.  465;  MiUs  v.  Brooklyn,  82  N.  Y. 
489;  Smith  v.  New  York,  66  N.  Y.  296, 28  Am. 
Rep.  68;  Carr  v.  Northern  Liberties,  85  Pa. 
824,  78  Am.  Dec.  842;  Rivers  v.  Augusta,  65 
Ga.  876,  88  Am.  Rep.  787:  Forsyth y.  Atlanta, 
46  Ga.  162:  Freeport  y.  IsbeU,  88  III.  440,  25 
Am.  Rep.  407;  Jdliet  y.  Verley,  86  III  68,  85 
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Am.  Dec.  843;  Hia  t.  CharlotU,  75  N.  C.  55, 
21  Am.  Rep.  451;  Tainter  v.  W<freeMt&r,  128 
Mass.  811,  25  Am.  Rep.  90;  Vanhum  ▼.  2>e9 
Moin/it,  68  Ib^i^a.  447,  50  Am.  Rep.  850. 

Even  though  it  should  be  he)d  that  the  cMj 
bad  DO  authority  to  convey  this  property,  it  is 
BtlU  estopped  from  setting  up  its  right  to  con- 
vey the  property  until  it  has  returned  to  the 
waterworks  company  the  consideration  re- 
ceived for  such  conveyance. 

Wat  Carroll  Parish  v.  Oaddis,  84  La.  Ann. 
928;  QrarU  v.  Davenport,  18  Iowa,  179;  Louii- 
vOU  V.  Com,  1  Duv.  295,  85  Am.  Dec.  624; 
VanarsdallY.  State,  65  Ind.  176;  Sturgeon  v. 
Ikitnesi  County  Oomre.  65  Ind.  802;  Branham 
Y.  San  JotS,  24  Cal.  585;  Adams  v.  Memphis  db 
L.  R.  R.  Co.  2  Coldw.  645;  Adams  y.  Rome,  59 
Ga.  765. 

Where  the  consideration  received  by  a  cor- 
poration under  an  ultra  tires  contract  can  be 
restored,  eauity  will  not  relieve  a  corporation 
from  a  penormance  of  the  contract  without  a 
restoration  of  the  consideration. 

Turner  v.  Crveen,  70  Iowa,  202;  Pratt  t. 
Short,  58  How.  Pr.  506;  Leonard  v.  Canton, 
85  Miss.  189;  ArgentiY,  San  y^ancisro,l^C&V 
282;  Moore  v.  New  Tork,  78  N.  Y.  288.  29 
Am.  Rep.  184;  Lucas  County  Comrs,  v.  Bunt, 
6  Ohio  St.  488;  Montgmnery  v.  Montgomery 
Waterworks,  79  Ala.  238;  15  Am.  &  Eng. 
Enc.  Law,  pp.  715, 1084,  1102,  1116;  Hacken- 
sack  Water  Co.  v.  Hoboken,  61  N.  J.  L.  220; 
Atlantic  City  Waterworks  Co,  v.  Atlantic 
City,  48  N.  J.  L.  878:  Livingston  v.  Pippin,  81 
Ala.  542;  Indian npoiis  v.  Indianapolis  Oas 
light  df  Coke  Co.  66  Ind.  896;  Mehol  v.  Nash- 
tille,  9  Humph.  268;  Orant  v  Davenport,  86 
Iowa,  402;  Memphis  y,  Memphis  Water  Co.  6 
Heisk.  528;  Warren  v.  Chicago,  118  111.  829; 
Sherlock  v.  Winnetka,  59  III.  898;  Qoodricfi  v. 
Chicago,  20  111.  445;  East  St.  I  Amis  y.  Bast  St. 
Louis  Gaslight  db  Coke  Co.  98  111.  415,  88  Am. 
Rep.  97;  Touchard  v.  Touchard,  5  Cal.  806; 
Coopers  v.  San  Jose,  55  Cal.  599;  State  Board 
cf  Agriculture  v.  Citizen^  Street  R  Co.  47  Ind. 
407,  17  Am.  Rep.  702;  Daniels  v.  Teamey A02 
XJ.  8.  415,  26  L.  ed.  187;  First  Nat.  Bank 
V.  Graham,  100  U.  S.  699.  25  L.  ed.  750; 
Ohio  <k  M.  R.  Co.  V.  McCarthy,  96  U.  8. 
258,  24  L.  ed.  698;  1  Story,  Cont.  §  610;  White 
Y.  Franklin  Bank,  22  Pick.  181;  Taylor  v. 
Weld,  5  Mass.  109;  Warren  County  Supers,  v. 
Patterson,  56  111.  Ill:  San  Francisco  Gas  Co. 
Y.  San  Francisco,  9  Cat.  458;  Steam  Nav.  Co.  v. 
Weed,  17  Barb.  378;  Heywa/rd  v.  New  Tork,  7 
N    r.  814. 

Railroads  have  always  been  held  to  be  of 
public  utility,  and  in  a  sense  for  the  use  of  the 
public,  and  It  is  upon  that  ground  alone  that 
municipal  aid  bonds  have  been  sustained  in 
very  many  cases,  but  it  has  always  been  held 
that  such  property  is  privHte  and  in  the  prop- 
erty itseli  the  public  has  no  concern  what- 
ever. 

Bissea  V.  Michigan  8.  df  N.  L  R  Cos.  22  N. 
Y.  258;  Chicago  R.  Co.  v.  Atty.  Gen.  9 
"West.  Jur.  847;  People  v.  New  Tork  C.  A  H. 
R.  R.  Co.  28  Hun,  547;  Rogers  Ijoeomotive  A 
Macfi.  Works  v.  Erie  R.  Co.  20  N.  J.  Eq.  879; 
Messenger  v.  Pennsylrania  R.  Co.  36  N.  J.  L. 
409,  18  Am.  Rep.  457;  Roper  v.  Mc  Whorter, 
77  Va.  218;  2  Alorawetz.  Priv.  Corp.  2d  ed. 
§  1114;  8  Am.  &  Eng.  Enc.Law,  p.  580;  Olcoit  v. 
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Fond  du  Lac  County  Supers.  83  U.  8. 16  WaU. 
678.  21  L.  ed.  382;  Basbrouck  v.  Milwaukee, 
13  Wis.  37, 80  Am.  Dec.  7ia 

While,  then,  it  may  be  true  that  ownership 
of  property  may  sometimes  bear  upon  tlie 
qu&tion  whether  the  uses  of  the  property  are 
public,  it  is  not  the  test. 

Re  Fay,  15  Pick.  248;  New  Orleans  v.  3>9 
Tork  Mail  S.  8.  Co.  87  U.  S.  20  WalL  387,  2* 
L.  ed.  854;  Putnam  v.  Grand  Bapids,  3S 
Mich.  416. 

In  some  of  the  aspects  of  the  case  at  bar,  i( 
may  be  regarded  as  an  action  to  rescind  or  set 
aside  a  contract  upon  the  ground  of  fraud. 

MerriU  v.  Wilson,  66  Mich.  2.'i2;  Ohio  A  M. 
R  Co.  V.  McOarUty,  96  U.  8.  258.  IM  L.  ed. 
698;  Union  Water  Co.  v.  Murphy's  Flat  Flum- 
ing  Co.  22  Cal.  620;  Morris  A  E.  IL  Co.  v. 
Su»sex  R.  Co.  20  N.  J.  Eq.  542;  W/ntney  Arms 
Co.  V.  Barlow,  63  N.  Y.  62,  20  Am.  Rep.  504; 
St.  LouU,  V.  dt  T.  B.  R.  Co.  v.  Terra  Hauled 
I.  R.  Co.  145  U.  8.  393,  36  L.  ed.  748;  ThmoM 
V.  Richmond,  79  U.  8.  12  Wall.  349.  20  L.  ed. 
453;  Congress  db  B.  Spring  Co.  v.  I^nowlton, 
103  U.  8.  49,  26  L.  ed.  347;  Story.  Eq.  Jcr. 
298;  Detroit  City  R.  Co.  v.  Mitii,  85  Biich. 
634. 

The  mere  usurpation  of  corporate  authority 
does  not  confer  upon  the  individual  the  right 
to  brin^r  suit  to  restrain  the  unlawful  ezerciK 
of  authority  or  to  raise  it  collaterally. 

Chicago,  R.  I.  A  P.  B.  Co.  v.  Union  P.  K 
Co.  47  Fed.  Rep.  15;  Cooper  v.  DetroU,  G 
Mich.  584;  PeopU  v.  Burlbut,  24  Mich.  86.  fl 
Am.  Rep.  103;  People  v.  Detroit,  28  Mich.  228. 
15  Am.  Rep.  202;  Detroit  y.  Cor^,  9  Mich.  16i 
80  Am.  Dec.  78;  Detroit  v.  Moran.  44  Mich. 
602;  NUes  Waterworks  v.  NUes,  69  Mich.  324: 
Darlington  v.  New  Tork,  81  N.  T.  164.  88 
Am.  Dec.  248;  Pet%  v.  Detroit.  05  Mich.  169; 
CRourke  Y.Sioux  Falls,  4  8.  D.  47.  19  L.  & 
A.  789;  Huron  v.  Campbell,  8  S.  D.  309. 

In  one  aspect  of  this  case,  the  defendant  ua- 
dertakes  to  impugn  the  motives  of  the  memben 
of  the  city  council  in  passing  the  ordinaDoe 
and  in  making  the  conveyance.  Thia  canoot 
be  done. 

Soon  Hing  v.  Crowley,  113  U.  S.  703,  28  L 
ed.  1145;  Fletcher  Y.  Peck,  10  U.  8.  6  Cranct 
87,  3  L.  ed.  162;  PeopU  v.  Batchellor,  53  N  Y. 
128.  13  Am.  Rep.  480;  Western  Sao.  Fvnd  Sx. 
V.  Philadelphia^l  Pa.  185,  72  Am.  I>ec.  73(h 
Bailey  v.  New  York,  8  Hill,  531,  88  Am  Dec 
669;  laylor  v.  Porter,  4  Hill,  140. 40  Anu  Dec 
274;  Newport  v.  Neieport  Light  Co.  84  Ky.  165; 
Searcy  v.  TarneU  (Ark.)  1  8.  W.  819;  'L^uih 
viae  V.  Wible,  84  Kv-  290;  StaU  v.  CYete,  » 
Neb.  568;  MerrUl  JSailway  dt  Lighting  Co.  t. 
Merrill,  80  Wis.  358;  Burlington  v.  BvriiMff^ 
ton  Water  Co.  86  Iowa.  266;  Smith  v.  JJetVinm. 
144  Mass.  177;  Atlantic  City  Waterworks  a 
V.  Atlantic  City,  48  K.  J.  L.  473;  Dea  Moina 
Street  R.  Co.  v.  Des  Moines  Broad  Gauge  Sirttt 
R.  Co,  73  Iowa,  513;  Grant  v.  Davenport,  18 
Iowa,  179;  Whitney  v.  New  Ha  ten,  58  Coniu 
450;  Capital  City  Water  Co.  v.  Mfmtgomerjf, 
92  Ala.  366;  East  St.  Louis  v.  East  St.  lA>vit 
Gaslight  d  Coke  Co.  98  Dl.  415.  38  Am.  Repi 
97;  Carlyle  Water,  Light,  dt  Power  Co.  v.  Car- 
lyU,  81  III.  App.  825;  Aikins  v.  Randolph,  31 
Vt.  226;  Reynolds  v.  Stark  County  Comrs  5 
Ohio.  204;  Newark  v.  EUiott,  5  Ohio  St  113; 
Beac^i  V.  Haynes,  12  Vt.  15;  Mentphis  v  Meoh 
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phis  Water  Co.  6  Heisk.  495;  Valparaiso  ▼. 
Gardner,  97  Ind.  1,  49  Am.  Rep.  416;  Vinr 
cennes  v.  Cotlender,  86  Ind.  484:  Indianapolis 
V.  Indianapolis  Qadight  <b  Coke  Co.  66  Ind. 
396:  WeOs  ▼.  Atlanta,  48  Ga.  67;  Nm  Or- 
leans^ M.  db  CR  Co.  ▼.  New  Orleans,  26  La. 
Add.  478. 

Mr.  AmericnsB*  MelTille»  Id  support  of 
pi'iitioD  for  rebeariDg: 

Klemme,  the  city  treasarer  of  the  city  of 
Huron,  had  the  possession  of  the  money  in 
question  by  vlrtae  of  an  act  of  the  city. 

Hy  an  acl  of  the  city  of  Huron,  which 
Klemme  could  not  oppose,  which  could  not  be 
attacked  collaterally,  this  money  was  paid  into 
the  city  treasury.  Therefore  the  city  was 
bound  to  account  for  it  before  it  could  recover 
the  property. 

Chapman  ▼.  JDoug^s  Countff  Comrs.  107  U. 
8.  351,  27  L.  ed.  880;  MilUnberger  v.  Cooke,  85 
U.  S.  18  Wall.  421,  21  L.  ed.  864;  Thomas  v. 

Richmond,  79  U.  8.  12  Wall.  849,  20  L.  ed. 
458;  Pollock,  Cont.  264;  Johr^son^.  Meeker,  1 

Wis.  436:  Mormlle  ▼.  American  Tract  8oc.  123 

>f  ass.  129,  25  Am.  Rep.  40;  Eiteheock  v.  Gal 

WBion,  96  U.  8.  841,  24  L.  ed.  659;  Clark  v. 

Saline  County  Comrs.  9  Neb.  516;  Fi&mental  v. 

San  Francisco,  21  Ctrl.  862;  15  Am.  &  Eng. 

£nc.  Law,  p.  1081 ;  Paul  ▼.  Kenosha,  22  Wis. 

256,  94  Am.  Dec.  598;  Thomas  v.  Port  Huron, 

27  Mich.  822;  Brown  ▼.  Atcldson,  89  Ean.  87; 

StaU  Board  of  Agriculture  r  Oitieent^  Street  B. 

Co,  47  Ind.  407,  17  Am.  Rep.  702. 

Corson*  P.  J.,  delivered  the  opinion  of  the 
court: 

These  two  actions  were  consolidated  and 
tried  together  in  the  court  below,  as  thev  in- 
vol  ved  substantially  the  same  question .  Judg- 
ments were  rendered  in  both  actions  in  favor 
of  the  Huron  Waterworks  Company,  and  from 
the  judgments  the  city  of  Huron  and  H.  Ray 
Myers  and  Henry  Schaller  have  appealed  to 
this  court. 

A  few  paragraphs  from  the  complaint  of  H. 
Ray  Myers  and  Henry  8challer  and  three  find- 
ings of  fact  by  the  court  will  sufficiently  pre- 
sent the  case  for  the  purposes  of  this  decision. 

It  is  alleged  in  the  complaint:  "(8)  that  here- 
tofore, and  during  the  years  1888  and  1884, 
under  and  by  virtue  of  the  power  conferred 
by  said  charter  of  the  city  of  ^  Huron,  the  city 
of  Huron  did  construct,  and  cause  to  be  con- 
structed, a  system  of  waterworks,  consisting  of 
engine,  boiler,  pumps,  water  mains,  pipes, 
hydrants,  sewers,  ana  all  other  appurtenances 
necessary  to  a  complete  system  of  waterworks, 
at  a  great  expense,  to  wit,  as  informed  and  be- 
lieved by  the  plaintiffs,  to  be  the  sum  of 
$40,000;  and  to  pay  for  said  waterworks  and 
sewer,  said  dty  council  issued  the  bonds  of 
the  city  of  Huron,  for  said  $40,000  payable 
fifteen  years  after  date,  bearing  interest  at  the 
rate  of  v  per  cent  per  annum,  having  first  been 
directed  to  issue  said  bonds  by  vote  of  the  peo- 
ple, at  an  election  duly  called  and  held  for  that 
purpose,  as  provided  by  said  charter.  (4)  that 
heretofore,  and  during  the  year  1886,  the  said 
city  of  Huron  caused  to  be  bored  and  constructed 
a  large  6-inch 'artesian  well,  as  part  of  an  ad- 
dition to  the  aforesaid  system  of  waterworks, 
and,  as  informed  and  believed,  at  an  expense 
of  $4,500.''    "(6)  That   said  city  of  Huron, 
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from  the  year  1888  to  July  21. 1890,  through 
its  city  council,  operated,  controlled,  and  main- 
tained said  waterworks,  and  made  all  needful 
rules  and  regulations  concerning  the  distribu- 
tion and  use  of  water  supplied  by  said  water- 
works for  the  prevention  and  extinguishment 
of  fires,  and  to  supply  the  citizens  and  tax- 
payers at  a  moderate  and  reasonable  rate,  in 
accordance  with  the  provisions  of  section  7, 
subd.  9,  of  the  charter  of  said  city."  '*(8)  That 
at  the  time  of  the  commission  of  the  grievances 
hereinafter  mentioned  said  waterworks  were 
owned  by,  and  were  of  great  value  to.  said 
city  and  taxpayers  of  said  city  of  Huron, 
amounting,  as  informed  and  believed  by  the 
plaintiffs,  to  at  least  $100,000."  (12)  That  "the 
mayor  and  city  council  of  said  city  of  Huron, 
on  or  about  the  2l8t  day  of  July,  1890,  did  un- 
lawfully and  wrongfully,  and  in  violation  of 
the  city* charter  and  their  high  and  legal  duties 
and  trust  reposed  in  them  by  the  taxpayers  and 
corporators  of  the  city  of  Huron,  execute  and 
deliver  to  the  defendant,  the  Huron  Water- 
works Company,  a  deed  hi  terms  conveying  to 
said  defendant,  tlie  Huron  Waterworks  Com- 
pany, the  entire  valuable  waterworks  system 
of  and  belonging  to  the  dty  of  Huron,  includ- 
ing all  machinery,  buildines,  grounds,  engines, 
boilers,  water  mains,  hyorants,  artesian  well, 
pumps,  and  all  property  and  effects  of  every 
description  appertaining  to  said  water woru 
system,  and  placed  the  said  defendants  the 
Huron  Waterworks  Company  in  full  possession 
and  control  of  the  same,  without  the  consent 
and  to  the  great  injury  of  the  taxpayers  and 
corporators  of  the  city  of  Huron." 

The  plaintiffs  conclude  with  a  prayer  that 
the  sale  and  conveyance  might  be  declared  null 
and  void;  that  the  officers  of  said  city  be  en- 
Joined  from  paying  over  to  the  Huron  Water- 
works Company  the  rents  for  the  use  of  water 
for  the  city  purposes  contracted  to  be  paid  by 
the  common  council  of  the  city;  and  that  the 
possession  of  said  waterworks  property  be  re- 
stored to  the  city. 

The  court,  among  others,  found  the  follow- 
ing facu:  "Fourth.  That  the  city  of  Huron 
made  said  conveyance  in  pursuance  of  an 
agreement  to  make  the  same,  entered  into  on 
the  16th  day  of  July,  1890,  at  which  time 
$10,000  was  paid  into  the  city  treasury  by  the 
Dakota  Farm  Mortgage  Company,  for  the  use 
of  said  Huron  Waterworks  Company,  and  on 
the  21st  day  of  July,  1890,  the  balance  of 
$85,000  of  the  purchase  price  was  paid  into  the 
city  treasury  by  the  Dakota  Farm  Mortgage 
Company  for  the  use  of  said  Huron  Water- 
worte  Company,  and  on  that  day  the  city  ex- 
ecuted said  deed  of  conveyance,  and  delivered 
the  same  to  said  Huron  Waterworks  Company| 
and  placed  said  company  in  possession  oi  saia 
waterworks."  "Seventh.  That  said  water- 
works plant  was  constructed  and  used  by  said 
city  of  Huron  for  the  convenience  of  the  citizens 
of  the  compact  community  embraced  within 
the  corporate  limits  of  said  city,  for  fumishinff 
water  to  private  consumers,  for  domestic  ana 
power  purposes,  and  for  the  protection  of  said 
city  and  its  inhabitants  from  the  ravages  of 
fire,  and  the  same  has  at  all  times  been  used 
for  those  purposes,  both  by  the  dty  before  the 
sale,  and  by  said  waterworks  company  since 
said  sale."    "Tenth.   I  find  that  neither  the 
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dty,  Dor  the  tazpajen  of  the  same,  ha^e  ever 
paid  or  teDdered  back  to  said  waterworks  com- 
pany any  part  of  the  purchase  price  of  the  said 
waterworks,  or  any  part  of  the  sum  paid  out 
for  the  repairs  or  extensions  of  said  waterworks 
system,  and  no  effort  has  been  made  on  the  part 
of  the  city  or  taxpayers  to  place  the  water- 
works company  in  the  same  condition  as  tbey 
were  before  the  sale  and  delivery  of  the  said 
property." 

The  material  facts  in  the  action  of  Huron 
WaterwfrkB  Co.  y.  Huron  are  stated  in  the 
opinion  delivered  in  that  case  on  a  former  ap- 
peal, reported  in  8  8.  D.  610,  and,  jt  is  suffi- 
cient to  say,  its  object  was  to  obtain  an  inluno- 
tion  against  the  officers  of  the  city,  restraining 
them  from  interfering  with  the  waterworks 
property. 

It  will  not  be  necessary  to  notice  the  numer- 
ous assignments  of  error,  as  we  shall  confine 
ourselves  to  the  discussion  of  only  two  ques- 
tions raised  by  the  record,  which  are:  First 
Did  the  common  council  of  the  city  of  Huron 
possess  the  power,  unaided  by  state  legislation, 
to  sell  and  transfer  the  Huron  waterworks  sys- 
tem to  the  Huron  Waterworks  Company,  a 
private  corporation?  Second.  If  the  city  coun- 
cil did  not  possess  the  power  to  dispose  of  the 
waterworks  property,  can  the  city  of  Huron 
regain  possession  of  the  same,  without  refund- 
ing to  the  Huron  Waterworks  Company  the 
money  advanced  or  paid  by  it  as  consideration 
for  the  same? 

The  learned  counsel  for  the  appellants  the 
city  of  Huron,  H.  Ray  Myers,  and  Henry 
Schaller,  contend:  First.  That  the  waterworks 
system  of  the  city  of  Huron,  having  been  con- 
structed, by  virtue  of  a  power  conferred  upon 
the  city,  at  the  expense  of  the  corporation,  be- 
came the  property  of  the  city,  for  public  use, 
and  was  charged  with  a  trust,  and  that  the 
common  council  of  said  cit^,  without  the  sanc- 
tion of  state  legislation,  did  not  possess  the 
power  to  sell  or  dispose  of  the  same.  Second. 
That  the  waterworks  system  of  the  city  of 
Huron,  having  been  constructed,  kept,  and 
maintained  for  public  purposes,  namely,  for 
the  supply  of  water  for  the  extinguishment  of 
fires  within  the  corporate  limits  of  the  city, 
and  for  the  supply  of  the  inhabitants  of  said 
city  with  pure  and  wholesome  water  for  do- 
mestic purposes,  was  clothed  With  a  public 
trust  of  which  the  inhabitants  of  said  city  were 
the  beneficiaries,  and  the  common  council  of 
said  city  could  Dot,  without  the  consent  of  the 
legislative  power  of  the  state,  devest  said  city 
of  the  trust  Third.  That  the  only  power  con- 
ferred upon  the  city  of  Huron  bv  its  charter 
was  the  power  to  "construct  and  maintain" 
waterworks  for  the  city,  and  that  the  power  to 
"construct  and  maintain"  does  not  include  the 
power  to  sell  or  dispose  of  the  same.  Fourth. 
That  the  attempted  sale  and  transfer  of  the  said 
waterworks  by  the  mayor  and  common  council 
was  without  authority  and  void;  and  that  such 
sale  being  void,  the  city  of  Huron,  in  its  cor- 
porate capacity,  is  entitled  to  the  possession  of 
said  waterworks  property,  without  refunding 
to  the  pretended  purchasers,  the  Huron  Water- 
works Company,  the  amount  paid  by  it  as  the 
consideration  of  said  purchase. 

The  learned  counsel  for  tbe  respondents  in- 
sists:   "First  The  city  had  power  under  its 
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charter  to  dispose  of  this  property,  became  it 
was  erected  for  the  private  advantage  of  tbe 
people  of  the  compact  community  of  whidk 
the  municipality  was  composed,  and  is  sot 
chareed  with  any  public  trust  for  the  geoenl 

Sublic.  Second.  That  the  property  was  tm 
evoted  to  a  different  use  from  that  for  whidi 
it  was  erected,  and  the  city  had  the  power  to 
contract  with  a  private  corporation,  and  for 
such  purpose,  and  for  its  muntenanoe,  tbe  lo- 
cation of  the  legal  title  is  a  matter  of  no  ooa- 
cem  whatever.  Third.  That,  even  if  tbe  dtj 
has  made  a  contract  in  excess  of  its  powers,  it 
cannot  be  relieved  from  the  effects  of  such  cod- 
tract  until  it  has  placed  the  plain  Cifl  in  tbesams 
position  as  it  was  before  the  contract  was  ca- 
tered into.  Fourth.  That  if  the  city  has  exer- 
cised a  power  beyond  its  charter,  only  the  state 
can  complain  of  such  action  in  an  appropriste 
proceeding  instituted  by  the  state.  .  .  .  Sixth. 
The  dty,  while  it  was  authorized  to,  was  not 
bound  to  maintain  these  waterworks,  and  tbe 
court  cannot  compel  it  nor  its  ofilcera  to  do  so. 
.  .  .  Eighth.  All  the  contracts  and  deeds, 
taken  together,  are  only  an  appropriate  means 
of  carryTng  out  the  powers  conferred  upon  t^ 
city.  They  are  only  an  appropriate  means  c4 
providing  for  the  maintenance  of  tbe  wt- 
terworks  system  and  for  extensions  to  tbe 
same.  ..." 

The  city  of  Huron  was  incorporated  nnder 
a  special  charter,  and  there  are  only  three  sec- 
tions called  to  our  attendon  as  beuing  upoa 
the  question,  which  are  as  follows: 

Section  1  provides:  "That  the  city  of  Huroa 
.  .  .  shall  have  power  to  make  all  contract 
necessary  to  the  exercise  of  its  corporate  pow- 
ers, to  purchase,  hold,  lease,  transfer,  and  ooa- 
vey  real  and  personal  property  for  the  ose  of 
the  city.  .  .  .  and  to  exercise  all  the  rights  and 
privileges  pertaining  to  a  municipal  corpon- 
tion." 

Section  7,  pt.  8,  provides  as  follows:  "The 
city  council  shall  have  power  ...  to  orsaa 
ize  and  support  fire  companies,  hook  and  lad- 
der companies,  and  provide  them  with  ensioei 
and  all  apparatus  for  extinguishment  of  nrea. 
...  to  construct  and  furnish  reservoirs, wells^ 
cisterns,  aqueducts,  pumps,  and  other  ap- 
paratus for  protection  against  fires,  and  to  e» 
tablish  regulations  for  the  prevention  and 
extinguishment  of  fires." 

Section  7,  pt  9,  provides  as  follows:  **Tbe 
city  council  shall  have  power  .  .  .  to  construct 
and  maintain  waterworks  and  make  all  need- 
ful rules  and  regulations  concerning  the  distii- 
bution  and  use  of  water  supplied  by  such  vt- 
terworks." 

The  waterworks  of  said  city,  as  found  br 
the  court,  were  constructed  and  used  by  said 
city  of  Huron  for  protection  against  fire  acl 
for  domestic  purposes,  and  it  had  been  » 
maintained  and  used  for  a  number  of  yean 
prior  to  ^id  alleged  sale.  They  were  coo- 
structed  by  the  corporation  and  at  tbe  expense 
of  the  same.  No  express  power  to  sell  or  con- 
vey said  property  has  been  conferred  upon  tbe 
mayor  and  common  council  of  said  city,  nor 
upon  the  corporation  itself,  unless  such  power 
is  included  in  the  powers  conferred  upon  ibe 
city  by  section  1,  which,  as  we  have  seen^  pro- 
vides "that  the  city  of  Huron  .  .  .  shall  baTs 
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«nd  ooDTey  real  and  personal  property  for  the 
nae  of  the  city  .  .  .  and  to  exercise  all  the 
Tigbts  and  privileges  pertaining  to  a  municipal 
•corporation."  The  counsel  for  the  respond- 
ents concedes  that  there  is  a  class  of  property 
-owned  by  a  city  that  the  common  council  of 
«  city  do  not  possess  the  power  to  sell,  and  he 
admits  that  public  parks,  squares,  commons, 
cemeteries,  etc.,  come  withm  this  class;  but 
he  insists  that  the  waterworks  of  a  city, 
though  constructed  by  the  city  at  the  expense 
of  the  corporation,  and  usea  for  protection 
4^;ainst  fire,  and  for  the  purposes  of  supplying 
pure  and  wholesome  water  to  the  citizens,  do 
not  belong  to  this  class.  It  is  necessary  there- 
fore, to  determine  the  nature  and  character  of 
waterworks  properlj  held  by  a  city.  The 
pounds  upon  which  municipal  corporations 
are  denied  the  power  to  sell  and  convey 
the  class  of  property  above  referred  to  are 
that  such  property  is  held  by  tbe  corporation 
for  public  use,  and  is  therefore  charged  with  a 
public  trust  of  which  the  corporatfon  cannot 
devest  itself,  except  by  the  express  authority 
of  tbe  lawmaking  power  of  the  state. 

The  duties  imposed  upon  municipal  corpo- 
rations for  governmental  purposes  purely  need 
not  be  considered,  as  it  cannot  be  claimed  that 
the  exercise  of  the  power  to  create  and  main- 
tain city  waterworks  is  strictly  a  governmental 
purpose,  so  far  as  it  relates  to  the  state  at  large. 
Neither  are  public  squares,  parks,  wharves, 
cemeteries,  landing  places,  fire  apparatus,  etc., 
held  for  governmental  purposes,  in  the  sense 
that  they  relate  to  tbe  general  public  of  the 
«tate;  but  they  are  governmental  in  the  sense 
that  they  exist  for  public  use,— that  is,  for  that 
portion  of  the  public  embraced  within  the  lim- 
its of  the  city.  This  distinction  is  well  stated 
by  Judge  Dillon  in  his  work  on  Municipal 
Corporations.  That  learned  author  says:  "As 
respects  the  usual  and  ordinary  legislative  and 
governmental  powers  conferred  upon  a  mu- 
nicipality, the  better  to  enable  it  to  aid  the 
«tate  in  properly  governing  that  portion  of  its 
people  residing  within  the  municipality,  such 
powers  are  in  their  very  nature  public,  al- 
though embodied  in  a  charter,  and  not  con- 
ferred by  laws  general  in  their  nature  and  ap- 
plicable to  the  entire  state.  But  powers  or 
franchises  of  an  exceptional  or  extraordinary 
or  nonmunicipal  nature  may  be,  and  some- 
times are,  conferred  upon  municipalities,  such 
as  are  frequenUy  conferred  upon  individuals 
or  private  corporations.  Thus,  for  example, 
a  city  may  be  expressly  authorized  in  its  dis- 
oretion  to  erect  a  public  wharf  and  charge  tolls 
for  its  use,  or  to  supply  its  inhabitants  with 
water  or  gas,  charging  them  therefor  and 
making  a  profit  thereby.  In  one  sense  such 
powers  are  public  in  their  nature,  because  con- 
ferred for  the  public  advantage.  In  another 
«en8e,  they  may  be  considered  private,  because 
they  are  such  as  may  be,  and  often  are,  con- 
ferred upon  individuals  and  priyate  corpora- 
tions, and  result  in  a  special  advantage  or  bene- 
fit to  the  municipality  as  distinct  from  the 
public  at  large.  In  this  limited  sense,  and  as 
forming  a  basis  for  the  implied  civil  liability 
for  damages  caused  by  the  negligent  execution 
of  such  powers,  it  may  be  said  that  a  muoici- 
paHty  has  a  private  as  well  a  public  character. 
And  so,  as  hereafter  shown,  ^  municipality 
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may  haye  property  rights  which  are  so  far  pri- 
vate in  their  nature  Sitd  they  are  not  hela  at 
the  pleasure  of  the  legislature."  1  Dill.  Mun. 
Corp.  §  27. 

W  hile  parks,  squares,  wharfs,  landing  places 
fire  apparatus,  etc.,  are  not  absolutely  neces- 
sary to  enable  a  municipal  corporation  to  per- 
form its  strictly  governmeotal  duties,  so  far  as 
they  relate  to  the  state  at  large,  they  are  so  far 
held  for  governmental  purposes  that  they  can- 
not be  appropriated  to  any  other  use  without 
special  legislation.  Mr.  Chief  Justice  Waite, 
in  speaking  of  this  class  of  city  property  in 
Meriwet/ier  v.  Garrett,  102  U.  8.  473,  26  L.  ed. 
197,  says:  "(1)  Property  held  for  public  uses, 
such  as  public  buildings,  streets,sauares,  parks, 
promenades,  wharves,  landing  places,  fire  en- 
gines, hose  and  hose  carriages,  engine  houses, 
engineering  instruments  and  generally  every- 
thing held  for  governmental  purposes,  cannot 
be  subjected  to  the  payment  of  the  debts  of  the 
city.  Its  public  character  forbids  such  an  ap- 
propriation." And  Mr.  Justice  Field,  in  the 
same  case  (page  518,  L.  ed.  204),  says:  *'What, 
then,  is  the  property  of  a  municipal  corpora- 
tion, which,  upon  its  dissolution,  a  court  of 
equity  will  lay  hold  of  and  apply  to  the  pay- 
ment of  its  debts?  We  answer,  first,  that  it  i% 
not  property  held  by  the  corporation  in  trust  for 
a  private  charity,  for  in  such  property  the  cor- 
poration possesses  no  interest  for  its  own  uses; 
and,  secondly,  that  it  is  not  property  held  in 
trust  for  the  public,  for  of  such  property  the 
corporation  is  the  mere  agent  of  tbe  state.  In 
its  streets,  wharves,  cemeteries,  hospitals,  court- 
houses, and  other  public  buildings,  the  corpo- 
ration has  no  proprietary  rights  distinct  from 
the  trust  for  the  public.  It  holds  them  for 
public  use,  and  to  no  other  use  can  they  be 
appropriated  without  special  legislative  sanc- 
tion. It  would  be  a  perversion  of  that  trust 
to  apply  them  to  other  uses."  It  is  difficult 
to  perceive  upon  what  principle  a  distinction 
can  be  made  between  the  waterworks  of  a  city, 
constructed  at  the  expense  of  the  corporation 
and  used  to  supply  water  for  fire  purposes, 
domestic  use,  and  other  city  purposes,  and 
public  parks,  squares,  fire  apparatus,  publio 
buildings,  etc.,  used  for  public  purposes,  and 
the  courts  in  the  later  decisions  seem  to  make 
no  such  distinction.  Judge  Dillon,  in  his  work 
above  referred  to,  says:  *'In  some  of  the  states 
it  is  held  that  the  private  property  of  munici- 
pal corporations — that  is,  such  as  they  own  for 
profit,  and  charged  with  no  public  trusts  or 
uses—may  be  sold  on  execution  against  them. 
...  On  principle,  in  the  absence  of  stat- 
utable proTlsion,  or  legislative  policy  in  the 
particular  state,  it  would  seem  to  be  a  sound 
view  to  hold  that  the  right  to  contract  and 
the  power  to  be  sued  give  to  the  creditor 
a  right  to  recover  Judgment;  that  judg- 
ments should  be  enforceable  by  execution 
against  the  strictly  private  property  of  tbe  cor- 
poration, but  not  against  any  property  owned 
or  used  by  the  corporation  for  public  purposes, 
such  as  buildings,  hospitals,  and  cemeteries, 
fire  engines  and  apparatus,  waterworks,  and 
the  like;  and  that  judgments  should  not  be 
deemed  liens  upon  real  property,  except  when 
it  may  be  taken  in  execution."  Dill  Mun. 
Corp.  §  576. 
It  will  be  noticed  that  Judge  Dillon  places 
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waterworks  in  the  same  class  with  public  build- 
ings, hospitals,  cemeteries,  etc.,  and  in  this  the 
learned  author  is  fully  supported  by  the  very 
able  decision  of  the  Supreme  Court  of  the 
United  States  in  Net»  Orleans  v.  Morris,  105 
U.  S.  600,  26  L.  ed.  1184.  Mr.  Justice  MUler, 
speaking  for  the  court,  says:  "The  learned 
counsel,  in  the  oral  argument  and  in  the  brief, 
substantially  concedes  that  the  waterworks 
themselves,  in  the  hands  of  the  city,  were  not 
liable  to  be  sold  for  the  debts  of  the  city.  And, 
if  no  such  concession  were  made,  we  think  it 
quite  clear  that  these  works  were  of  a  character 
which,  like  the  wharves  owned  by  the  city, 
were  of  such  public  utility  and  necessity  that 
they  were  held  in  trust  for  the  use  of  the  citi- 
zens. In  this  respect  they  were  the  same  as 
public  parks  and  buildings,  and  were  not  liable 
to  sale  under  execution  for  ordinary  debts 
af^ainst  the  city.  ...  In  the  next  place,  the 
city  was  not  situated,  as  regards  this  property, 
as  a  private  person  would  be  in  the  purchase 
and  acquisition  of  ordinary  property.  The 
city  could  not  have  sold  this  property  as  the 
law  stood.  It  could  not  have  put  it  into  a  joint- 
stock  company  without  the  aid  of  a  new  law. 
The  legislature,  in  authorizing  the  change  in 
the  form  of  the  ownership  of  tne  waterworks, 
could,  since  it  injured  nobody  and  invaded  no 
one's  rights,  say,  as  to  the  citv,  whether  it  be 
called  new  property  or  not,  that  such  owner- 
ship could  continue  exempt  from  execution. 
As  the  city  was  using  no  means  in  acquiring 
this  stock  which  oould  have  been  appropriated 
under  any  circumstances  to  the  payment  of  the 
debts  of  the  appeUees,  the  legislature  impaired 
no  obligation  of  the  city  in  declaring  the  stock 
thus  acquired  exempt  from  liability  for  debts." 
This  decision  is  important,  not  only  as  being 
made  by  the  highest  court  of  the  nation,  but  as 
being  the  unanimous  opinion  of  that  court 
upon  the  question,  and  made  subsequently  to 
tbe  decision  in  the  Meritoether  Case,  above 
cited. 

It  is  clear  and  to  the  point  that  the  waterworks 
of  a  city  belong  to  tbe  same  class  of  property 
as  ''wharves,  parks,"  etc.,  and  holds  distinctly 
that  the  waterworks  property  of  a  city  cannot 
be  sold,  except  by  authority  of  the  legislature, 
and  the  court  says:  "We  think  it  quite  clear 
that  these  works  were  of  a  character  which, 
like  the  wharves  owned  by  the  city,  were  of 
such  public  utility  that  they  were  held  in  trust 
for  the  use  of  the  citizens."  The  same  view 
is  taken  by  the  court  of  appeals  in  the  state  of 
Kew  York  in  the  case  of  l&xiheeter  v.  Rush,  80 
N.  Y.  803.  In  that  case  the  court  says:  **The 
argument  of  the  appellant  that  the  property  in 
question  would  properly  be  exeinpt  from  a  city 
tax,  as  it  was  procured  bv  a  tax  upon  property 
within  the  city,  but  not  from  a  county  tax,  but 
the  people  of  the  county  were  not  taxed  to 
procure  it,  would  apply  with  equid  force  to 
the  city  hall  and  engine  houses  and  machines 
and  equipments  which  make  those  houses 
necessary,  and,  if  sound,  would  subject  them 
to  the  hazard  of  sale  under  a  treasurer's  war- 
rant for  the  enforcement  of  the  county  tax.  I 
am  unable  to  perceive  that  in  any  sense  the 
waterworks  can  be  regarded  as  the  private 
property  of  the  citv,  as  distinguished  from 
property  held  by  it  for  public  use.  These  con- 
siderations  lead  to  the  opinion  that  the  property 

80  L.  R  A. 


was  not  taxable,  and  that  the  proceedlnes  OfD 
the  part  of  the  assessors  of  the  town  of  Rush 
in  regard  thereto  cannot  be  sustained." 

The  supreme  court  of  Connecticut,  in  tha 
well  considered  case  of  West  Bartf&rd  y.  Harlr 
ford  Water  Comrs.  44  Conn.  860,  lays  down 
the  same  doctrine.  In  that  case  the  court  says: 
"The  introduction  of  a  supply  of  water  for  the 
preservation  of  the  health  of  its  inhabitants  by 
the  city  of  Hartford  is  unquestionably  now  lo 
be  accepted  as  an  undertaking  for  the  public 
good,  in  the  judicial  sense  of  that  term,  ttoc» 
indeed,  as  the  discharge  of  one  of  the  few 
governmental  duties  imposed  upon  it,  bat  as 
ranking  next  in  order.  For  this  purpose  the 
legislature  invested  the  city  with  a  portion  of 
its  sovereignty,  and  authorized  it  to  enter 
within  the  territorial  limits  of  West  ELartford, 
and  condemn  by  process  of  law  certain  lands 
therein  for  the  purpose  of  storing  water  for  its 
own  inhabitants.  It  authorized  the  asaessmeni 
of  a  tax  upon  property  within  the  city  of  Hart* 
ford  for  money  wherewith  to  pay  for  this  land^ 
because  the  taking  and  holding  was  for  the 
public  gorxi." 

Having,  as  we  think,  established  the  propo- 
sition that  the  waterworks  of  a  city,  when 
constructed  and  owned  by  the  city,  are  to  be 
regarded  the  same  as  other  city  property  held 
for  public  use,  and    therefore  charged  and 
clothed  with  a  public  trust,  it  would  seem  to 
follow  that  such  property  cannot  be  sold  and 
conveyed  by  the  mayor  and  common  council 
of  the  city,  unless  under  special  authority  con- 
ferred upon  them  to  so  sell  and  convey  the 
same,  by  the  legislative  power  of  the  state. 
Judffe  Dillon  says,  in  his  work  before  referred 
to,  that  they  (municipal  corporations)  cannot 
dispose  of  properly  of  a  public  nature  in  viola- 
tion of  the  trusts  upon  which  it  is  held,  and 
thev  cannot,  except  under  valid  legislative 
authority,  dispose  of  the  public  squares,  streets, 
or  commons.    See  2  Dill.  Mun.  Corp.  j&  575, 
and  cases  cited.    In  the  recent  case  of  mberU 
V.  LouistOU  (decided  in  1891)  92  Ey.  95,  13  L. 
R  A.  844,  the  same  doctrine  was  laid  down  by 
the  supreme  court   of  Kentucky   as  to  the 
wharves  held  by  ^e  city  of  Louisville.     In  that 
case  the  court  says:  ''Thepowerof  amuQicipa] 
corporation  to  acquire  land  for  the  purpose  of 
erecting  wharves  thereon,  and  to  charge  wharf- 
age, is  not  a  necessary  incident  of  its  charter, 
but  must,  like  all  its  other  powers,  be  derived 
directly  from  the  legislature,  of  course  to  be 
exercised  within  the  limits  and  upon  conditiona 
of  the  grant    Dill.  Mun.  Corp.  §  110.    And, 
looking  to  the  nature  and  purpose  of  aucb 
special  grant,  it  must  be  regarded  as  a  trust, 
involving  duties  and  obligations  to  the  pul>lic 
and  individuals  which  cannot  be  ignored  or 
shifted;  for  the  power  to  acquire  implies  the 
duty  of  the  municipality,  through  its  govern- 
ing head,  to  maintain    and  preserve  wharf 
property  for  benefit  of  the  public,  without  dis^ 
crimination  or  unreasonable  charges  for  in- 
dividual use.    In  every  instance,  so  far  as  we 
have  observed,  wharf  property  of  the  citv  of 
Louisville  has  been  acquired  under  act  of  tbe 
legislature  and  paid  for  b^  taxation;  and  in  no 
case  is  there  evidence  of  legislative  intention  that 
it  should  be  held  otherwise  than  in  trust  for  use 
of  the  public,  and  in  aid  of  trade  and  com- 
merce.   The  wharf  property  being  so  held» 
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the  dty  of  LouisTille  cannot  transfer  its  title 
or  possession,  nor,  according  to  a  plain  and 
well-settled  principle,  can  the  general  council, 
which  is  bv  statute  inTested  with  power  of 
control,  ana  burdened  with  duty  of  maintain- 
Ids,  preserving,  and  operating  the  wharves, 
eiuier  delegate  the  power  or  disable  itself  from 
performing  the  duties.*'  In  that  case  the  ludg- 
ment  of  the  court  below  dismissing  the  bill  for 
an  injunction  was  reversed,  the  court,  in  effect, 
holding  that  an  injunction  enjoining  the  mayor 
and  common  council  from  making  the  sale 
abould  be  granted.  In  the  case  of  Smith  ▼. 
IfijUJitUU,  S  Tenn.  464.  7  L.  K.  A.  469,  also  a 
late  decision  made  in  1890,  the  supreme  court 
of  Tennessee  says:  *'It  is  seen  at  once  that  the 
waterworks  are  corporate  property.  That  is 
not  denied.  The  debate  is  with  respect  to  the 
nature  of  the  use.  As  to  that,  for  the  sake  of 
convenience,  we  divide  all  the  purposes  for 
which  the  city  furnishes  water  into  three 
classes:  (1)  To  extinguish  tires  and  sprinkling 
the  streets;  (2)  to  supply  citizens  of  the  city;  (6) 
to  supplying  persons  and  factories  adjacent  to 
but  beyond  the  corporate  limits.  If  Uie  busi- 
ness were  confined  to  the  first  class,  there 
would  be  no  ground  to  base  a  decision  on,  so 
clearly  would  the  use  be  ezclusivelv  for  public 
advantage.  We  think  there  can  be  but  little 
more  doubt  about  the  second  class,  especially 
in  view  of  certain  words  in  the  city  charter,  to 
which  we  will  advert  presently.  .  .  .  Having 
accepted  the  charter,  and  undertaken  to  exercise 
this  authority  in  the  manner  detailed  bvthe 
witness,  it  cann^ot  be  held  that  the  city  in  doing 
so  is  engaging  in  a  private  enterprise,  or  per- 
forming a  municipal  function  for  a  private 
end.  It  ia  the  use  of  corporate  property  for 
corporate  purpoaes,  in  the  sense  of  the  revenue 
law  of  1877.  It  can  make  no  difference 
whether  the  water  be  furnished  the  inhabitaLts 
as  a  gratuity  or  for  a  recompense,  the  sum 
raised  in  the  Jatter  case  being  reasonable,  and 
applied  for  legitimate  purposes." 

From  this  examination  of  the  authorities,  we 
conclude  that  there  is  no  distinction  between  the 
nature  of  waterworks  property  owned  and  held 
by  the  city,  and  public  parks,  squares,  wharves, 
quarries,  hospitals,  cemeteries,  city  halls,  court- 
houses, fire  engines,  and  apparatus,  and  other 
property  owned  and  held  by  the  city  for  public 
use'.  All  such  property  is  held  by  the  munic- 
ipaliu  as  a  trustee  in  trust  for  the  use  and 
benefit  of  the  citizens  of  the  municipality,  and 
it  cannot  be  sold  or  disposed  of  by  the  common 
council  of  the  city,  except  under  the  authority 
of  the  state  legislature.  8ucb  property,  as 
before  stated,  is  private  property,  in  the  sense 
that  the  municipality  cannot  be  deprived  of  it 
without  compensation,  ho  more  than  can  a 
private  corporation  be  deprived  of  its  property 
by  the  law-making  power.  But  such  property 
ia  so  owned  and  held  by  the  municipality  as 
the  trustee  of  the  citizens  of  the  municipality, 
for  the  use  and  benefit  of  such  citizens.  It 
has  been  acquired  by  the  corporation  at  the 
expense  of  the  taxpayers  of  the  city,  for  their 
use  and  benefit,  and  the  law  will  not  permit 
the  corporation  to  devest  itself  of  the  trust,  nor 
to  deprive  the  citizens  of  their  Just  rights  as 
beneficiaries  in  the  same. 

Counsel  for  respondents  has  called  our  at- 
tention to  a  number  of  cases  which  he  contends 

SOL.R.A. 


hold  a  contrary  doctrine  from  those  to  which 
we  have  directed  attention.  But,  after  a  care- 
ful examination  of  those  authorities,  we  are 
inclined  to  the  opinion  that  there  is  no  such  con- 
flict as  the  counsel  suggests.  The  leading  ca5<e 
cited  ia  Bailey  v.  New  York,  8  Hill,  688,  8^ 
Am«  Dec.  669,  in  which  Chief  Justice  Nelson, 
in  the  course  of  the  opinion,  uses  language, 
taken  by  itself,  that  possibly  might  be  con- 
strued as  favorable  to  the  respondents'  conten- 
tion, but  it  must  be  construed  with  reference 
to  the  case  before  the  court  The  questions  we 
are  now  considering  were  not  involved,  the 
only  question  there  being  whether  or  not  the 
city  of  New  York  was  liable  for  damagea 
caused  by  a  defective  dam  erected  in  the  con- 
struction  of  its  water  system.  The  views  ex- 
pressed by  the  chief  iustice  in  that  case  have 
been  repudiated  by  the  courts  of  New  York. 
In  Darlington  v.  jfew  York,  81  N.  Y.  164,  88 
Am.  Dec.  248,  the  court  of  appeals  expressly 
disapprove  of  the  doctrine  announced  by  Chief 
Justice  Nelson.  That  court,  on  pages  iSOO  and 
201,  says:  "If  this  case  of  JBailey  v.  Neto  York 
had  rested  where  it  was  left  by  the  supreme 
court,  though  I  should  be  obliged  to  acknowl- 
edge my  inability  to  appreciate  the  distinction 
suggested  between  the  public  and  private  func- 
tions of  the  city  government,  the  judgment 
would  have  been  entitled  to  a  certain  weight 
as  authority.  But  a  new  trial  took  place,  pur- 
suant to  the  ludgment  of  the  supreme  court* 
when  the  plaintiff  recovered  a  very  large  ver- 
dict, and  the  case  was  presented  to  the  court 
for  the  correction  of  errors,  whose  Judgment 
of  afiftrmance  is  reported  in  2  Denio,  488.  The 
chancellor  and  three  senators  delivered  written 
opinions  in  favor  of  afiSrmanoe,  and  the  presi- 
dent of  the  senate  an  opinion  for  reversal. 
None  of  the  opinions  even  alluded  to  the  ground 
taken  in  the  opinion  of  the  supreme  court.  .  .  . 
The  liability  of  the  defendants  being  established 
by  the  court  of  ultimate  review,  on  an  entirely 
different  theory  from  that  which  afiSrmed  the 
enterprise  of  conveying  water  into  the  city  to 
be  a  private  work,  as  distinguished  from  an 
act  of  municipal  government,  the  doctrine  of 
the  opinion  of  the  supreme  court  was  substan- 
tially repudiated,  and  cannot,  therefore,  be 
considered  as  a  precedent.  It  is  but  the  opinion 
of  the  eminent  chief  iustice  and  learned  associ- 
ates, and  does  not,  like  a  final  adjudication 
upon  the  cause  of  action,  settle  an^  principle 
of  law."  And  that  court,  speaking  of  the 
question  now  before  us^  says:  '*The  subjects  of 
the  several  actions,  in  the  cases  I  have  been 
examining,  were  as  clearlv  matters  of  municipal 
government  as  any  which  could  be  presented. 
Nothing  could,  in  the  nature  of  things,  partake 
less  of  a  private  character  than  the  supplying 
of  water  to  and  the  cleaning  of  the  streets  of  a 
town  containing  nearly  a  million  of  inhabitants. 
If  these  were  not  public  subjects,  and  under 
the  control  of  the  legislature,  the  city  is  not 
subordinate  to  the  supreme  legislative  power 
on  any  conceivable  subject.  It  is  an  imperium 
in  imperio,"  We  have  already  seen  that  in  the 
case  of  Boehntsr  v.  Buf^K  80  N.  Y.  802,  the 
court  of  appeals  of  New  York  dijttinctlv  placed 
waterworks  in  the  class  of  property  held  for 
public  use,  and  therefore  exempt  from  taxation. 
Georgia  held  that  the  conunon  council  of  the 
city  of  Rome  had  power  to  mortgage  the  water- 
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works  for  money  adTanced  for  ita  constnic- 
tion.  The  court  in  that  case  was  constniiDg 
m  charter  in  which  the  powers  conferred  up- 
on the  common  council  of  the  city  of  Rome 
were  exceedingly  broad  and  comprehensiTe, 
— much  more  so  than  those  conferred  upon 
the  city  of  Huron  as  a  corporation,— and  they 
were  conferred  directly  upon  the  common 
council  itself.  The  decision  is  one  of  too 
local  a  character  and  too  dependent  upon 
the  provisions  of  the  charter  to  be  of  much 
weight,  and  so  it  seems  to  have  been  regard- 
ed, as  it  is  rarely  referred  to  by  the  courts; 
and  Judge  Dillon,  in  citing  the  decision,  adds: 
*' Query,  as  to  implied  power  to  mortgage 
waterworks,  see  supra,  section  576,  and  note 
577,"— thus  indicating  that  that  leamed/iuthor 
'  does  not  regard  the  doctrine  of  the  court  as 
sound  in  principle.  The  case  of  Adams  ▼. 
Memphis  db  L,  R.  22.  Co,  2  Coldw.  645,  in- 
volved the  sale,  by  the  common  council  of  the 
city,  of  some  outlying  lands  donated  to  the 
citv.  The  land  had  not  been  devoted  to  any 
public  use,  and  was  not  held  by  the  city  in 
trust  for  public  purposes.  It  was  therefore 
strictly  private  property  of  the  cit^ ,  held  like 
the  private  pioperty  of  a  natural  person  or 
private  corporation.  The  decision  in  that  case, 
therefore,  has  no  application  to  the  case  at 
bar. 

The  doctrine  laid  down  in  the  case  of  West- 
ern t^.  Fund  Soc.  V.  Philadelphia,  81  Pa. 
175,  7*3  Am.  Dec.  780,  does  not  seem  to  be 
applicable  to  this  case.  The  contest  there  was 
between  the  city  and  a  private  gas  company  in 
which  the  city  held  stock.  The  ca^e  is  some- 
what complicated,  and  it  is  not  easy  to  deter- 
mine the  question  actually  decided  by  the 
court.  There  is  language  used  bv  the  Judge 
writing  the  opinion  that  cannot  be  sustained 
in  the  light  of  more  modern  authority,  but 
we  discover  nothing  in  the  decision  itself 
that  is  in  conflict  with  the  doctrine  that  wa- 
terworks, when  constructed  and  owned  by 
the  city,  are  held  for  public  use,  and  there- 
fore charged  with  a  public  trust  Our  con- 
clusion is  that  the  waterworks  In  contro- 
versy were  held  by  the  city  of  Huron  for  pub- 
lic use,  and  therefore  charged  and  clothed  with 
a  public  trust,  and  that  the  mayor  and  com- 
mon council  of  the  city  had  no  authority  to 
sell  and  transfer  the  same.  "Municipal  cor- 
porations are  created  and  exist  for  the  public 
advantage,  and  not  for  the  benefit  of  the  offi- 
cers or  of  particular  individuals  or  classes. 
The  corporation  is  the  artificial  body  created 
by  the  law,  and  not  the  officers,  since  these 
are,  from  the  lowest  up  to  the  council  or 
mayor,  the  mere  ministers  of  the  corporation." 
IDill.  Mun.  Corp.  §21. 

The  common  council  of  the  city  of  Huron 
was,  to  a  certain  extent,  at  least,  but  agent  of 
the  corporation,  and  possessed  only  such 
authority  as  was  conferred  upon  it  by  its  char- 
ter. While  it  probably  possessed  the  power  of 
disposing  of  strictly  private  property  held  by 
the  city,  and  not  held  for  public  use,  and  there- 
fore not  charged  with  a  trust,  it  did  not  pos- 
sens  the  power  to  dispose  of  the  city  waterworks 
constructed  by  the  corporation,  and  held  for 
public  use;  and  the  power  conferred  by  the 
first  section  of  its  charter  to  sell  and  dispoj^e  of 
tbe  property  of  the  city  must  be  held  to  be  lim 

39L.&A. 


ited  to  that  class  of  property  held  as  sttrictly 
private  property,  and  not  charged  with  any 
public  use. 

Having  arrived  at  the  conclusioii  XhaX  the 
sale  of  the  waterworks  by  the  city  couodl  wss 
made  without  authority,  and  was  void,  it  be- 
comes necessary  to  determine  the  second  ques- 
tion presented,  namely,  is  the  city  of  Huroa 
entitled  to  the  possession  of  the  waterworks 
property  without  refunding  to  the  Huron  Wa- 
terworkB  Comnany  the  money  paid  by  it  to 
the  city  tret  surer  as  the  consideration  therefor, 
and  the  money  expended  by  said  company  in 
making  improvements  and  repairs  thereon  f  it 
will  be  noticed,  from  the  finding  of  fact  io  ref- 
erence to  the  payment  of  the  consideration, 
that  it  was  paid  to  the  dty  treasurer,  or  "into 
the  city  treasury."  It  is  not  found  that  the 
treasurer  paid  out  the  same  by  the  order  of  the 
common  council,  upon  any  legitimate  or  other 
indebtedness  of  the  dty,  or  that  he  has  appro- 
priated it  to  any  dty  purpose  whateyer.  Tbe 
act  of  the  dty  treasurer  in  receiving  the  inoney 
cannot  bind  the  dty  to  refund  it.  Aa  city 
treasurer,  his  only  authority  is  to  receive  and 
receipt  for  moneys  properly  due  the  city,  or 
that  are  legally  paid  into  the  dty  treasury. 
The  money  paid  for  this  waterworks  property 
did  not  belonff  to  tbe  city,  and  the  mone^  was 
therefore  paia  to  one  wlio  had  no  authority,  as 
treasurer  or  agent  of  tbe  city,  to  receive  it  in 
the  name  of  the  dty,  and  apply  it  in  tbe  pay- 
ment of  city  indebtedness.  The  money  In  the 
hands  of  the  treasurer  did  not  belong  to  the 
dty,  and  there  being  no  finding  that  uie  dty, 
in  its  corporate  capadty,  acoeirted  and  appro- 
priated the  money,  the  dty  is  not  liable  to  re- 
Tund  the  same.  This  subject  waa  yery  folly 
considered  and  discussed  in  Beno  y.  San  Fran- 
dseo,  88  Gal.  184.  That  was  an  action  brought 
to  recover  of  the  dty  money  paid  by  tbe  plain- 
tiff for  "City  Slip  property,"  the  sale  of  which 
by  the  city  had  been  held  illegal  and  yoid. 
The  supreme  court  in  that  case  neld  th\t  the 
plaintiff  could  not  recover,  as  he  had  failed  to 
show,  and  the  court  below  had  failed  to  find, 
that  the  corporation  in  its  corporate  capacitr 
had  appropriated  the  money  paid,  although  it 
was  shown  that  the  money  paid  for  the  prop- 
erty had  been  paid  into  tae  dty  treasury  and 
paid  out  by  the  treasurer  on  cityindebtednessL 
The  court  in  that  case,  on  pa^  147,  says: 
"The  city,  in  our  opinion,  not  bemg  respoiisi- 
ble  for  tEe  acts  of  her  assumed  agenta  up  to 
and  including  the  pladuff  of  the  money  In  the 
treasury,  and  the  money  being  then  the  money 
of  the  plaintiff,  responsibility  for  the  money 
does  not  attach  to  her  till  she  has  convened  it 
to  her  own  use.  The  unauthorized  act  of  the 
treasurer  in  paying  it  out  to  a  third  person  is 
not  the  act  of  the  city,  and  it  makes  no  differ- 
ence in  this  respect  whether  he  paya  it  lo  a 
creditor  of  the  city  or  to  any  other  person. 
Suppose  that  he  or  the  secretary  of  the  land 
committee,  while  the  money  was  in  his  bands, 
acting  upon  the  fact,  of  which  all  persona  con- 
cemra  had  notice,  that  the  sale  was  a  nullity, 
had  returned  the  money  to  the  plaintiff,  it 
could  not  be  said  that  the  act  of  payment  was 
tbe  act  of  the  city.  Sbe  could  not  rightfully 
do  anything  with  the  money,  and,  to  be  re- 
sponsible for  it.  she  must  have  wrongfully 
converted  it  to  her  own  use,  and  thia  ahe  must 


1881. 


HuBON  Watbbworks  Co.  ▼.  Huron. 


859 


liave  done  by  lome  corporate  act,  asd  the  only 
4ict  competent  for  that  purpose  waa  an  appro- 
priation, for  that  la  the  only  manner  in  which 
«he  can  difpose  of  money.  The  reports  of  the 
-secretary  of  the  land  committee  and  of  the 
treasurer,  and  the  acceptance  of  the  reports 
by  the  common  council,  neither  changed 
the  ownership,  the  custody  nor  control  of 
the  money, — it  still  remained  in  the  hands 
•of  4be  treasurer,  and  continued  the  property  of 
the  plaintiff."  In  the  case  of  Piemental  v.  San 
F'ranciteo^  31  Cal.  857,  one  of  the  same  class 
of  *'Clty  Slip  cases"  above  referred  to,  the 
plaintiff  was  held  entitled  to  recover  back  the 
money  paid;  but  upon  the  ground  that  it  was 
shown,  not  only  to  have  been  received  by  the 
•city  treasurer,  but  appropriated  by  the  cor- 
porate authority  of  the  city,  by  ordinances  and 
Tesolutions.  In  that  case  Chief  Justice  Field, 
speaking  for  the  court,  on  page  861  says: 
"The  moneys  paid  by  the  bidders  went  into 
Ihe  treasury  of  the  city,  and  were  afterward, 
l)y  different  ordinances  and  resolutions,  appro- 
priated to  municipal  purposes.  To  the  differ- 
«nt  actions,  as  we  have  mentioned,  various  de- 
fenses have  been  interposed.  In  some  of  them, 
«s  already  stated,  the  entire  transactions  giving 
rise  to  or  connected  with  the  alleged  sale  have 
been  treated  as  transactions  to  which  the  city 
was  an  absolute  straneer;  in  other  words,  a 
want  of  privity,  as  it  is  termed,  between  the 
bidders  and  the  city  has  been  alleged.  This 
alleged  want  of  privity,  as  we  understand  it, 
amounts  to  this:  That,  inasmuch  as  the  mayor 
and  land  committee  had  no  authority  to  make 
the  sale,  thtey  had  no  authority  to  pay  the 
money  which  they  had  received  from  the  bid- 
ders into  the  treasury  of  the  city,  and  therefore 
no  obligation  can  be  fastened  from  such  unau- 
thorized act  upon  the  city.  The  position  thus 
restricted  in  its  statement  is  undoubtedly  cor- 
rect, but  the  facts  of  the  cases  go  bevond  this 
statement  They  show  an  appropriation  of  the 
proceeds,  and  the  liability  of  the  citv  arises 
from  the  use  of  the  moneys,  or  her  refusal  to 
refund  them  after  their  receipt."  The  same 
<loctrine  is  laid  down  in  Agavcam  Nat  Bank  y. 
South  Badley^  128  Mass.  508.  In  that  case  the 
<;ourt  says:  *  *But  the  plaintiff  contends  that  it 
is  entitled  to  recover  upon  the  last  count  in  tiie 
declaration  for  money  had  and  received,  and 
at  the  trial  offered  to  show  that  the  money  paid 
or  credited  to  the  town  treasurer  upon  the  notes 
In  suit  was  used  by  him  in  the  payment  of 
debts  due  from  the  town.  This  evidence  was 
properly  rejected.  It  fails  to  show  that  the 
money  was  received  by  the  town  in  its  corpo- 
rate capacity,  or  that  Uie  act  of  the  treasurer 
In  applying  it  to  the  pavment  of  its  debts  was 
•ever  authorized  or  ratified  by  the  town.  The 
difficulty  is  that  the  money  was  paid  to  one 
who  had  no  authority  as  treasurer  or  as  agent 
of  the  town  to  receive  it  In  the  name  of  the 


town,  and  apply  It  to  the  pavment  of  town 
debts.  If  a  town  could  be  held  in  an  action 
for  money  had  and  received,  under  such  cir- 
cumstances, then  the  purpose  of  the  second  and 
third  sections  of  the  statute  would  be  wholly 
defeated.  It  makes  no  difference  that  tJie 
treasurer  used  this  specific  money  in  payment 
of  the  town  debts.  There  is  nothing  to  show 
any  appropriation  of  such  payments  by  the 
town  to  its  own  use,  or  any  ratification  of  tha 
act  The  money  in  the  hands  of  the  treasurer^ 
did  not  belong  to  the  town."  Litchfield  v. 
BaUou,  114  U.  8.  190, 29  L.  ed.  182.  It  would 
be  manifestlv  unjust  and  inequitable  to  require 
the  city  of  Huron  to  refund  the  consideration 
paid  for  these  waterworks,  before  it  can  be  re- 
stored to  the  possession  of  the  same,  because 
the  same  was  paid  to  and  received  by  an  officer 
of  the  city  unauthorized  to  receive  it  If  it 
had  bten  further  found  by  the  court  in  this 
case  that  the  city  of  Huron,  through  its  proper 
corporate  authorities,  had  appropriated  the 
money  so  paid  to  the  payment  of  the  legiti- 
mate debts  of  the  city,  another  question  might 
have  arisen,  not  necessary  now  to  consider. 
But  it  is  clear  that,  upon  principle  and  author- 
ity, upon  the  findings  in  this  case,  the  con- 
clusions of  law  and  the  Judgment  should  have 
been  in  favor  of  the  city  of  Huron,  H.  Ray 
Myers,  and  Henry  Schaller.  The  circuit 
court,  in  arriving  at  a  different  conclusion,  in 
our  opinion,  committed  error. 

Thejttdffments  of  the  court  bdotd  are  reoereed, 
and  the  case  remanded,  with  instructions  to  the 
circuit  court  to  correct  its  conclusions  of  law 
in  accordance  with  this  opinion,  and  render 
the  proper  Judgments  in  favor  of  the  city  of 
Huron,  H.  Ray  Myers,  and  Henry  Schaller,  as 
prayed  for  in  their  complaint,  and  against  the 
Huron  Waterworks  Company;  and  it  is  so  or- 
dered, all  the  Judges  concurring. 

On  Januarys.  1896,  KeUaiii«  J.,  handed 
down  the  following  opinion  in  response  to  the 
petition  for  rehearing: 

An  application  for  a  rehearing  of  this  case 
having  been  duly  made  and  an  oral  argument 
by  special  order  having  been  allowed  and 
heard,  the  majority  of  the  court  now  adhere  to 

the  former  opinion  published  in S.  D. 

.    For  myself  I  think  the  case  should 

be  remanded  for  further  investigation  of  the 
question,  whether  the  consideration  claimed  to 
have  been  paid  for  the  waterworks  was  ac- 
tually received  and  beneficially  used  bv  the 
city.  As  this  question  is  not  considered  ma- 
terial by  the  majority  of  the  court,  I  do  not 
discuss  it,  merely  sug^ting  my  own  opinion 
that  if  it  was  so  received  and  used,  the  city 
should  not  be  allowed  to  recover  the  plant  and 
at  the  same  time  retain  the  consideration  which 
it  received  for  a  conveyance  of  it. 

The  petition  for  a  rehearing  ie  denied* 
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• 
^Flve  barrels  of  whiskey  were  deliv- 
ered for  transportatioii  to  a  common 
carrier^  accompanied  by  a  written  statement 
of  the  shipper  that  the  value  of  the  property  was 
$30  per  baiTel,  and  also,  as  one  of  the  conditions 
upon  which  the  property  should  be  transported, 
that  *'  the  amount  ot  loss  or  damage  for  which 
any  carrier  becomes  liable  shall  be  computed  at 
the  value  of  the  property  at  the  time  and  place  of 
shipment  under  the  biU  of  lading,  unless  a  lower 
value  has  been  agreed  upon  or  is  determined  by 
tbe  classification  upon  which  the  rate  is  based,  in 
either  of  which  events  such  lower  value  shall  be 
the  maximum  price  to  govero  such  computa- 
tion/^ The  carrier  executed,  and  the  shipper  ac- 
cepted, a  bill  of  lading  Id  accordance  with  these 
terms,  in  which  the  value  of  the  goods  was  stated 
to  be  $20  per  barrel,  and  classifying  them  as  mo- 
ond-dass  freight^  and  fixing  the  rate  of  freight 
at  $2.78  per  100  pounds.  The  bill  of  lading  also 
contained  a  stipulation  that.,  'in  consideration  of 
rates  inserted,  it  is  agreed  that.  In  case  of  loss  or 
damage,  tbe  same  shall  be  adjusted  at  the  agreed 
valuation  of  $20  per  barrel."  If  the  valuation  of 
the  goods  had  been  at  their  full  actual  value,  they 
would  have  been  classified  as  flrst^claas  freight, 
and  the  rate  of  freight  would  have  been  $8.46  per 
100  pou nds.  The  shipper  fixed  and  agreed  to  suctr 
valuation  in  order  to  obtain,  and  he  did  thereby 
obtain,  the  lower  rate  of  freight,  the  charge  for 
transportation  being  based  on  such  valuation. 
The  goods  were  lost  by  the  negltgence  of  the  car- 
rier. HiLd^  In  an  action  for  such  loss,  that  the 
stipulation  that  such  loss  should  be  adjusted  at 
tbe  agreed  valuation  of  $20  per  barrel  was  valid, 
and  that  the  recovery  by  the  shipper  is  limited  to 
the  value  named. 

(October  80, 18S».) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Hennepin  County  over- 
ruliDg  a  motion  for  new  trial  after  verdict  in 
favor  of  defendant  in  a  case  submitted  upon 
an  agreed  statement  of  facts  without  action  for 
tbe  purpose  of  determining  defendant's  liability 
for  the  value  of  certain  property  delivered  to 
it  for  tran8i>ortation  and  which  was  forwarded 
contrary  to  orders  so  that  it  reached  the  in- 
solvent consignee  notwithstanding  plaintiff's 
efforts  to  stop  it  in  tranntu,    AJUrmid, 

The  facts  are  stated  in  the  opinion. 

Mews.  Merrick  A  Merrick,  for  appel- 
lant: 

The  words:  "  In  consideration  of  rates  in- 
serted it  is  agreed  that  in  case  of  loss  or  dam* 
a^e  the  same  shall  be  adjusted  at  agreed  valu- 
ation of  $20  per  barrer— stamped  upon  the 
face  of  the  bill  of  lading,  if  thev  can  be  con- 
strued into  a  contract  to  limit  the  liability  of 

*Headnote  by  MrroHSLL,  J. 

Note.~For  power  to  limit  amount  of  carrter*s 
liability  in  cases  of  negligence,  see  note  to  Ballon  v. 
Barle  (R.  L)  14  L.  B.  A.  488. 
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the  carrier  to  the  stun  of  %20  per  barrel  in  esse 
of  loss  or  dama^,  must  be  so  construed  as  to 
limit  such  liability  only  in  case  of  loss  without 
the  fault  or  negligence  of  the  carrier. 

Black  V.  Goodrich  Tranap.  Co.  55  Wis.  319, 
42  Am.  Rep.  718;  New  Jenev  Steam  Ade.  Ca. 
▼.  MerchanUf  Bank,  47  U.  8.  6  How.  344, 13 
L.  ed.  465;  New  Fork  0.  R  Co.  v.  Loekvood^U 
U.  S.  17  WaU.  857,  21  L.  cd.  «27;  Bank  of 
Kentucky  v.  AdatM  E^.  Co.  98  U.  8.  178,  28 
L.  ed.  872;  Oa7idee  v.  Western  U.  Tdeg,  Co.  84 
Wis.  471, 17  Am.  Kep.  452;  Bibtardy.  Wetter  a 
U,  Tdeg.  Co.  83  Wis.  558;  Morrison  ▼.  PhUHpe 
db  a  Conor.  Co,  44  Wis.  405,  28  Am.  Rep.  599. 

In  order  to  exempt  a  carrier  from  liability 
for  the  want  of  ordina]^  care  or  negligence  of 
any  kind  on  the  part  of  its  servants  or  agents, 
the  contract  must  so  expressly  provide,  and,  is 
the  absence  of  such  express  agreement,  it 
will  be  presumed  that  there  was  no  inlendon 
on  the  part  of  the  carrier  to  exempt  himself 
from  such  liability. 

Weetcott  V.  targo,  61  N.  Y.  543,  19  Am. 
Rep.  800;  Chrieteneon  t.  American  EUp,  Co. 
15  Minn.  270,  2  Am.  Rep.  122;  MoulUm  v.  St. 
Paul,  M.  db  M.  B.  Co.  81  Minn.  85,  47  Am. 
Rep.  781;  ShHver  v.  Sioux  City  S  St.  P.  R. 
Co.  24  Minn.  506, 81  Am .  Rep.  858;  New  York 
O.  R.  Co.  ▼.  Loekwood,  and  Bank  of  Kentucky 
▼.  Adams  Exp.  Co.  supra;  Boehly.  Chiea{fo,  M. 
dkSt.P.ROo.a^  Minn.  191. 

The  facts  in  the  case  at  bar  are  entirely  dif- 
ferent from  those  in  the  case  of  Alairy,  North- 
ern P.  B.  Co.  58  Minn.  160,  so  that  this  deci- 
sion is  in  no  sense  applicable  to  the  principle 
which  we  contend  for. 

United  States  Exp.  Co.  ▼.  Backman,  28  Ohio 
3t.  144;  New  York  C.  B,  Co.  v.  Lockwood,  supra; 
Grand  Trunk  B.  Co.  v.  Stevens,  95  U.  8.  655, 
24  L.  ed.  585;  Southern  Bxp.  Go.  v.  Moon,  89 
Miss.  822;  Mmttony.  St.  Paul,  M.  dh  M.  B.  Co. 
supra;  Gamett  y.  WiUan^  5  Bam.  &  Aid.  53; 
LouisviUe  dk  N.  B.  Go.  v.  Wynn,  88  Tenn.  820; 
Davidson  v.  Graham^  2  Ohio  St.  181;  Adams 
Exp  Co.  V.  Stettaners,  61  HI.  184, 14  Am.  Rep. 
57;  Boehl  v.  Chieaffo,  M.  dh  St.  P.  B.  Co.,  and 
Christenson  Y.American  Exp.  Co.,  supra;  Black 
V.  Goodrich  Transp.  Co.  55  Wis.  819,  42  Am. 
Rep.  718;  New  Jersey  Steam  Nav.  Co.  v.  Mer- 
ehanUf  Bank,  47  U.  8.  6  Haw.  844, 12  L.  ed. 
465;  Omdorffy.  Adams  Bxp.  Co.  8  Bush,  194, 
96  Am.  Dec.  207,  Kit^  ▼.  Adams  Exp.  Co.  2 
Mo.  App.  869;  Davis  v.  Garrett,  6  Ring.  716: 
American  Exp.  Co.  v.  Sands,  55  Pa.  140;  Lamb 
▼.  Camden  db  A.  B.  db  Transp.  Co.  40  N.  T. 
271,  7  Am.  Rep.  827;  Lawson,  Carr.  chap.  2, 
§  29,  and  cases  cited;  Michigan  &  db  N.  I.  B 
Co.  V.  Heaton,  87  Ind.  4^  10  Am.  Rep.  89: 
Westeott  V.  Fat^,  61  N.  Y.  547, 19  Am.  Rep 
800. 

When  a  carrier  accepts  goods  to  he  carried 
with  the  directions  on  the  part  of  the  owner  to 
carry  them  in  a  puticular  way  or  by  a  spedfled 
route,  it  is  bound  to  obey  such  instractions, 
and  if  it  attempts  to  perform  the  contract  dif- 
ferent from  the  directions,  it  becomes  an  in- 
surer, and  cannot  avail  itself  of  any  excep- 
tions in  the  contract 

Lawson,  Carr.  chap.  7;  Galveston,  K  S  a 
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B.  Co.  ▼.  AUiwn,  59  Tex.  198;  Dunaeth  v. 
WadBMW  285;  BMnaon  v.  Merchanti' DapatcJi 
Tramp,  Co.  45  Iowa,  470;  Hastingi  v.  Pepper, 
11  Pick.  41;  Magheev,  Camden  d  A.  R.  Tranfp, 
Co,  45  N.  Y.  514,  6  Am.  Rep.  124;  Bleat  ▼. 
Fagg.  5  Bam.  &  Aid.  848;  Anffell,  Carr.  ^g  269, 
271;  Hutchinson,  Carr.  §^  249, 257.  260;  Louii- 
Tills  d  N.  E,  Co.  V.  Wynn,  88  Tenn.  820;  John- 
wn  V.  New  York  C,  B.  Co.  88  N.  Y.  610.  88 
Am.  Dec.  416;  Aekley  v.  Kellogo,  8  Cow.  225. 

It  cannot  be  beld  that  when  the  contract  in 
this  case  was  made  it  had  any  reference  what> 
«yer  to  an  anticipated  gross  violation  of  it,  in 
forwarding  the  goods  in  a  mode  prohibited  by 
the  owner. 

The  loss  and  damage  spoken  of  in  the  stipa- 
lation  can  only  have  reference  to  loss  or  dam- 
age occurring  in  the  ordinary  and  usual  mode 
of  transportation. 

Butler  V.  The  Arrow,  6  McLean,  470;  Mag- 
tiin  V.  Dinmare,  56  N.  Y.  168;  Steele  7.  Town- 
mnd,  87  Ala.  247,  79  Am.  Dec.  49;  Ayre$  v. 
Western  B.  Corp.  14  Blatchf.  9;  Union  Mut. 
Jm.  Co.  V.  Indianapolis  d  C.  R,  Co.  1  Disn^ 
4  Ohio)  480;  8t.  Louis  d8  B.RCh.Y.  Smucf, 
49  Ind.  802;  Barter  v.  Wheeler,  49  N.  H.  9,  6 
Am.  Bep.  484;  Southern  Erp.  Co.  v.  Moon,  89 
3Mi8s.  822;  Black  v.  Goodrich  Transp.  Co.  55 
Wis.  819, 42  Am.  Rep.  718;  Hooper  y.  Wells,  F. 
4t  Co.  27  Cal.  11,  85  Am.  Dec  211;  BdsaU  v. 
Camden  d  A.  B.  d  Tranep.  Co.  50  N.  Y.  661; 
WesteoU  v.  Fargo,  61  N.  Y.  558.  19  Am.  Rep. 
800;  Hutchinson,  Carr.  ^  270:  Lawson,  Carr. 
chap.  6,  p.  71,  and  cases  cited  in  notes. 

Although  a  common  carrier  may  limit  his 
liability  as  an  insurer  he  is  not  allowed  to  con- 
tract against  the  consequences  of  his  own 
neeligence.  or  that  of  his  servants. 

Ijkristenson  t.  American  Exp.  Co.  16  Minn. 
270,  2  Am.  Rep.  122;  MoultonY.  &.  Paul,  M.  d 
Af.  B.  Co.  81  Minn.  85,  47  Am.  Rep.  781;  Boehl 
▼.  Chicago,  M.  d  St.  P.  R.  Co.  44  Minn.  191; 
Mriffer  v.  Sioux  dtp  d  St,  P.  B.  Co.  24  Minn. 
£06,  81  Am.  Rep.  858;  Ortt  v.  Minneapolis  d 
JSt.  L.  R.  Co.  86  Minn.  896.  - 

A  distinction  should  be  made  between  the 
violation  of  the  contract  on  the  part  of  the 
carrier  by  reason  of  which  the  property  is  lost, 
and  the  loss  of  property  occurring  througlx 
some  accident  in  the  running  or  operation  of 
the  trains. 

Ihid. 

The  requirement  of  the  law  has  ever  been, 
and  is  now,  that  the  common  carrier  shall  be 
diligent  and  careful  in  the  transportation  of  its 
freight,  and  public  policy  forbids  that  it 
shall  Uirow  off  that  obligation  by  stipula- 
tion for  exemption,  in  whole  or  in  part,  from 
the  consequences  of  negligent  acts.  This  view 
is  sustained  bv  sound  reason  and  also  by  the 
weight  of  authority. 

Coward  v.  Baet  Tennessee,  V.  d  O.B.  Co.  16 
Lea,  225,  67  Am.  Rep.  227;  Moulton  v.  St. 
Paul,  M.  d  M.  B.  Co.  81  Minn.  85, 47  Am  Rep. 
781;  Kansas  CUy,  St.  J.  d  C,  B,  B  Co.  v. 
Simpson,  80  Ean.  645,  46  Am.  Rep.  104;  Chiea- 
ifo,  St,  L.  dN.O.B  Co.  V.  Abels,  60  Miss.  1019; 
United  States  Exp.  Co.  v.  Baekman,  28  Ohio  St. 
144;  Black  v.  Goodrich  Transp.  Co.  55  Wis.  819, 
42  Am.  Rep.  718;  Alabama  G.  S.  B.  Co.  v.  LiUle, 

71  Ala.  611;  Boseitfeld  v.  Peoria,  D.  d  E.  B. 
Co.  108  Ind.  121;  Missouri  P.  B.  Co.  v.  Fagan, 

72  Tm.  127,  2  L.  R.  A.  75. 
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Mr.  W.  H.  Norria*  for  respondent: 

The  liability,  if  any,  of  respondent.  If  a 
carrier,  whether  protected  by  this  contract  or 
not,  whether  the  contract  is  itself  valid  or  in* 
valid,  is  not  a  carrier's  common-law  liability 
as  an  insurer. 

Such  liability  is  confined  to  safe  carriage  and 
delivery  to  the  consignee;  to  liability  for  loss 
of  or  injury  to  the  goods  themselves. 

Christenson  v.  American  Exp.  Co.  15  Minn. 
270,  2  Am.  Rep.  122;  New  Jersey  SUam  Nan, 
Co,  T.  Merchant  Bank,  47  U.  8.  6  How.  881, 
12  L.  ed.  481;  Alair  v.  Northern  P.  B,  Co.  53 
Minn.  163. 

The  term  "  public  policy,"  or  **policy  of  thi 
law,"  is  sometimes  to  be  invoked  as  authori- 
ty for  a  decision  when  a  more  definite  rea- 
son cannot  readily  \»  assigned. 

BogersY.  Kennebec  8.  B.  Co.  86  Me.  261,  25 
L.  R.  A.  491. 

Greenhood  oo  Public  Policy,  page  1,  saya 
that  any  contract  made  by  a  competent  partv, 
upon  valuable  consideration,  when  made  freely 
and  intelligently,  is  valid,  unless  it  is  within 
the  rule  that  if  such  contract  bind  the  maker 
to  do  something  opposed  to  the  public  policy 
of  the  state  or  nation,  or  conflicts  with  the 
wants,  interest,  or  prevailing  sentiment  of  the 
people,  or  our  obligations  to  the  world,  or  is 
repugnant  to  the  morals  of  the  times,  it  is 
void,  however  solemnly  the  same  may  be 
made. 

Public  policy  is  a  variable  quantity. 

Dafdes  v.  Davies,  L.  R.  86  Ch.  Div.  859; 
Griswold  v.  Illinois  C.  R.  Co.  90  Iowa,  265,  24 
L.  R.  A.  647,  651;  Pope  Mfg.  Co.  v.  Gorm- 
utty,  144  U.  S.  288,  86  L.  ed.  418;  Nashville 
d  C.  B.  Co.  V.  Jackson,  6  Hefsk.  271  (1871); 
Alabama  G.  S.  B.  Co.  ▼.  Little,  71  Ala.  611 
(1882). 

The  only  public  policy  which  as  such  could 
have  a  right  to  declare  this  contract  void  is 
that  of  the  state  of  Kentucky  where  the  con- 
tract was  made. 

But  our  agreed  case  concedes  that  this  "  bill 
of  lading  was  not  contrary  to  the  law  of  Ken- 
tucky." 

Orndorff  v.  Adams  Exp.  Co.  8  Bush,  194, 96 
Am.  Dec.  207. 

The  public  policy  of  the  state  of  Minnesota 
cannot,  if  it  would,  affect  the  validity  of  aeon- 
tract  made  in  another  state  for  an  interstate 
shipment  across  numerous  states;  and  we  can 
hardly  think  that  the  public  policy  of  Minne- 
sota would  do  so,  if  it  could. 

HuU  V.  Chicago,  St.  P,  M.  d  0.  R  Oo.  41 
Minn.  510,  5  L.  R.  A.  587  (1889). 

As  between  the  different  states  of  this  Union, 
the  public  policy  which  shall  determine  the 
validity  of  a  contract  must  be  the  public  pol- 
icy of  the  state  in  which  the  contract  was 
made. 

Doyle  Y.  Continental  Ins.  Co.  94  U.  8.  585, 
24L.  ed.  148;  Bank  of  Augusta  v.  Earle,  88 
U.  8.  18 Pet.  519.  10  L.  ed.  214,Vidal  v.  Phil- 
adeVphia,  43  U.  S.  2  How.  127,  11  L.  ed.  205; 
Hart  V.  Pennsylvania  B  Co,  112  U.  8.  831,  23 
L.  ed.  .717;  Primrose  v.  Western  U,  Teleg. 
Co.  154  U.  8.  1,  88  L.  ed.  888  (1894);  New  Y&rk 
C,  R.  Co.  Y.  Lockwood,  84  U.  S.  17  Wall.  857, 
21  L.  ed.  627;  Camp  v.  Western  U.  Teleg,  Co. 
1  Met.  (Ky.)  164,  71  Am.  Dec.  461. 

The  destructive  force  of  supposed  public 
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policy  should  be  applied  with  clear  knowledge 
and  extreme  caution. 

Printing  A  N.  R,  Co,  v.  Sampson,  L.  R  10 
Eg.  465  (1875);  New  Jersey  Steam  Nav.  Co.  ▼. 
MerehanUf  Bank,  47  Q.  S.  6  How.  883,  Id  L. 
ed.  482. 

This  contract  does  not  assume  to  relicTe 
against  any  comfdon-law  liability;  it  only  de- 
fines the  measure  of  that  liability. 

Qravee  v.  Lake  Shore  A  M.  S,  R  Co,  187 
Mass.  85,  50  Am.  Rep.  282. 

A  carrier  is  entitled  to  honest  treatment  from 
bis  customers. 

Orange  County  Bank  ▼.  Brown,  9  Wend. 
85,  117,  24  Am.  Dec.  129;  Warner  ^  Western 
Transp,  Co,  5  Robt.  490;  Magnin  v.  Dinsmore, 
62  N.  y.  85.  20  Am.  Rep.  442;  Humphreys  v. 
Perry,  148  U.  8.  627,  87  L.  ed.  587;  Haines  r. 
Chicago, St.  P  M,  A  0,  R,  Co,  29  Minn.  160. 

A  contract  for  definite  liability  in  considera- 
tion of  reduced  rates  was  sustained  in  Squire  v. 
Jfew  York  G.  R,  Co.  98  Mass.  289,  246, 249,  98 
Am.  Dec.  157. 

Agreed  valuation  as  a  valid  limitation  of  lia^ 
bility  was  sustained  in  Oranes  v.  IxUee  Shore 
A  M.  S.  R,  Co.  187  Mass.  88,  50  Am.  Rep.  282. 
8ee  also  Hill  v.  Boston,  K  T.  A  W,  It.  Co, 
144  Mass.  284;  LouistfiOe  A  N.  R.  Co.  t.  Wynn, 
88  Tenn.  820;  Hart  v.  Pennsylvania  R,  Co. 
112  U.  S.  831,  28  L.  ed.  717;  Harvey  v.  Terre 
Haute  A  I.  R,  Co,  74  Mo.  589;  Brehme  v. 
Adams  Ekp,  Co,  28  Md.  829;  LouisviUe  A  N. 
R.  Co,  V.  Sherrod,  84  Ala.  178. 

Mitchell*  J.,  delivered  the  opinion  of  the 
court: 

The  matter  in  dispute  between  these  parties 
was  submitted  to  the  district  court,  without 
action,  upon  an  agreed  state  of  facts.  Gen. 
Stat.  1894,  §  6063.  The  only  facts  material 
on  this  appeal  are  the  following:  The  Ohio  & 
Mississippi  Railway  Company  is  a  common 
carrier  operating  a  line  of  railway  from  Louis- 
ville, Ky.,  to  S)ast  St.  Louis,  111.,  where  it 
makes  connection  with  another  like  carrier 
operating  a  line  of  railway  from  East  St.  Louis 
to  Chicago,  where  it  makes  a  like  connection 
with  a  third  like  carrier  operating  a  line  of 
railway  from  Chicago  to  St.  Paul,  where  it 
makes  a  like  connection  with  the  transfer 
tracks  of  the  defendant,  the  Minnesota  Trans- 
fer Railway  Company,  a  like  carrier,  which 
connects  with  the  railways  of  both  the  North- 
ern Pacific  Railway  Company  and  the  Great 
Korthern  Railway  Company,  like  carriers, 
each  of  which  operates  a  line  of  railway  from 
St.  Paul  to  Butte,  Mont.;  the  transfer  of 
freight  from  railroads  running  into  St.  Paul 
from  the  south  and  east  to  the  railroads  run- 
ning from  St.  Paul  to  the  west  and  north  being 
made  by  the  defendant,  over  its  system  of 
transfer  tracks.  In  October,  1892,  at  Louis- 
ville, Ey.,  the  plaintiff  delivered  to  the  first- 
named  railway  company  (the  Ohio  &  Missis- 
sippi) five  barrels  of  whiskey,  weighing  1,980 
pounds,  now  admitted  to  have  been  of  the  act- 
ual value  of  $448.89.  The  property  was  so 
delivered  to  be  transported  by  the  Ohio  &  Mis- 
sissippi Railway  Company  and  its  connecting 
lines  from  LouisviUe  to  Butte,  being  consigned 
to  one  Cohen,  at  the  latter  place. 

The  delivery  of  the  property  to  the  Ohio  & 
Mississippi   FEailway    Company   was   accom- 
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panied  by  the  following  paper,  prentred,  ex- 
ecuted, and  presented  by  the  plaintiff  itself: 

Received  of  J.  J.  Douglass  Ca  the  follow- 
ing described  packages  (contents  unknown),  in 
store  at  his  risk,  to  be  forwarded  bv  the  Ohio> 
&  Mississippi  Railway  Company,  subleci  to  all 
the  conditions  (as  printed  on  the  bacK  of  this 
sheet)  of  a  bill  of  lading  which  will  be  isaued 
by  said  company  after  the  same  shall  have  bee& 
loaded  into  the  cars  of  said  company. 

Articles. 

Weight  (subject  to  correction) 
Alex.  Cohen,  Butte,  Mont. 
Via  Great  Northern  R.  R. 
Five  bis.  whUkey  O.  R  L.  20  YaL 

Among  the  conditions  referred  to  as  printed 
on  the  back  of  this  paper  was  the  following: 

"The  amount  of  any  loss  or  damage  for 
which  any  carrier  becomes  liable  shall  be  com- 
puted at  the  value  of  the  property  at  the  time 
and  place  of  shipment  under  this  Sill  of  lading, 
unless  a  lower  value  has  been  agreed  upon  or 
is  determined  by  the  classification  upon  which 
the  rate  is  based,  in  either  of  which  events 
such  lower  value  shall  be  the  maximum  price 
to  govern  such  computation." 

The  Ohio  &  Mississippi  Railway  then  ex- 
ecuted and  delivered  to  the  plaintiff  a  bill  of  lad- 
ing in  accordance  with  the  terms  and  conditions 
proposed  by  the  plaintiff,  in  which  the  railway 
company  agreed  to  carry  the  property  to  ita 
destination  if  on  its  own  road;  otherwise,  to 
deliver  it  to  another  carrier  on  the  route  to 
such  destination.    It  further  provided  that  the 
rate  of  freight  from  Louisville  to  Butte  should 
be  $2.73  per  100  pounds,  the  goods  being  daased 
as  second  class  freight.    It  also  showed  thai 
the  goods  were  consigned  via  the  Great  North- 
ern Railway,  and  stated  the  value  of  thegooda 
at  $20  per  barrel,  the  same  given  by  the  plain- 
tiff in  the  paper  already  referred  to.     The  bill 
of  lading  contained  the  following  provisions: 
"It  is  mutually  agreed,  in  consideration  of  the 
rate  of  freight  hereinafter  named,  as  to  each 
carrier  of  all  or  any  of  said  property  over  all 
or  any  portion  of  said  route  to  destination, 
and  as  to  each  party  at  any  time  interested  in 
all  or  any  of  said  property,  that  every  service 
to  be  performed  hereunder  shall  be  subject  to 
all  the  conditions  herein  contained,  and  which 
are  hereby  agreed  to  by  the  shipper,  and  by 
him  accepted  for  himself  and  assigns  as  just 
and  reasonable;"    Also:    '*In  consideration  of 
rates  inserted,  it  is  agreed  that,  in  case  of  loss 
or  damage,  the  same  shall  be  adjusted  at  the 
agreed  valuation  of  $20  per  l>arrel."    The  same 
conditions  were  printed  on  the  back  of  this 
bill  of  lading  as  upon  the  paper  previously  re- 
ferred to,  as  prepared,  executed,  and  presented 
by  the  plaintiff   upon  delivery  of  property. 
"This  bill  of  lading  was  not  contrary  to  the 
law  of  Kentucky."    "If  said  bUl  of  lading  had 
not  contained  the  provision,  *In  consideration 
of  rates  inserted,  it  is  agreeid  that,  in  case  of 
loss  or  damage,  the  same  shall  be  adjusted  at 
agreed  valuation  of  $20  a  barrel,'  and  if  said 
whiskey  had  been  shipped  without  any  valua- 
tion, the  same  would  have  been  rated  as  first 
class,  and  the  freight  thereon  from  Louisville 
aforesaid  to  Butte  aforesaid  would  have  been 
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93.45  per  tauDdied  pounds."  "Said  J.  J. 
T>ougla8s  Company  tbeD  was  and  long  had 
l>een  a  frequent  atd  heavy  shipper  of  such 
^oods  over  said  lines  of  railway,  well  knew 
aind  intended  to  avail  itself  of  such  valuation 
and  agreement  as  to  valuation,  in  order  to  oh- 
Xain/and  so  obtained,  the  shipment  thereof  at 
such  lower  rate  of  freight,  at  $^72  per  one 
liundred  pounds." 

The  property,  accompanied  by  a  wavbill 
setting  forth  that  the  shipment  from  St.  t'aul 
to  Butte  should  be  over  the  Great  Northern 
Railway  Company,  and  that  the  same  was  of 
the  value  of  $20  per  barrel,  was  transported  by 
the  Ohio  &  Mississippi  Railway  Company  and 
lis  connecting  carriers  from  Louisville  to  St. 
Paul,  and  there  delivered  to  the  defendant, 
Tvbich  in  due  time  shipped  the  same  for  Butte 
over  the  Northern  Pacific  Railway  Company 
instead  of  the  Great  Northern  Railway  Com- 
pany, as  directed.  While  the  goods  were  still 
in  transit  over  the  Northern  Pacific  Railroad, 
the  plaintiff,  having  discovered  the  insolvency 
of  the  consignee,  and  having  a  right  for  that 
reason  to  stop  the  goods  in  transit,  but  being  ig- 
norant of  the  misshipment  over  the  Northern 
Pacific  Railroad,  directed  the  Ohio  A  Missis- 
sippi RailwayCoropany  to  stop  delivery  thereof, 
and  to  hold  the  same  subject  to  their  order. 
The  Ohio  A  Mississippi  Railway  Company, 
being  also  ignorant  of  the  misshipment,  imme- 
diately communicated  these  orders  to  its  next 
succeeding  carrier,  who  being  likewise  ignor- 
ant of  the  error  in  shipment,  tramsmittea  the 
orders  to  the  agent  of  the  Great  Northern  Rail- 
way Company  at  Butte.  If  the  goods  had  been 
shipped,  as  plaintiff  directed,  over  the  Great 
Northern  Railway,  the  order  would  have  been 
seasonable  to  prevent  their  delivery  to  the 
consignee;  but  the  Northern  Pacific  Railway 
Companv,  being  ignorant  of  any  such  order, 
delivered  the  goods  to  the  consignee,  who  ap- 
propriated the  same,  and  he  never  paid  for 
them,  and,  as  he  was  wholly  insolvent,  the 
plaintiff  has  wholly  lost  the  property. 

The  questions  submitted  to  the  court  upon 
this  state  of  facts,  so  far  as  here  material, 
were:  (1)  For  such  shipment  over  the  Northern 
Pacific  Railroad  instead  of  the  Great  Northern 
Railway,  is  the  defendant  liable  in  any  sum? 
(2)  If  liable,  is  it  liable  for  the  whole  actual 
value  of  the  property,  or  only  to  the  extent  of 
$20  per  barrel?  The  court  below  held  that  the 
defendant  was  liable  to  the  extent  of  $20  per 
barrel,  and  no  more.  As  the  defendant  did  not 
appeal,  the  first  question  is  not  before  us  for 
consideration,  except  so  far  as  it  may  be  in- 
volved in  the  determination  of  the  second. 

We  have  so  recently  considered  this  subject 
at  considerable  leneth  in  Alair  v.  Northern  P, 
R.  Co,  58  Minn.  100,  that  it  does  not  reouire 
any  extended  discussion  at  this  time.  That 
case  and  the  present  cannot,  in  our  Judgment, 
be  distinguished  on  principle.  The  value  stip- 
ulated was  one  named  by  the  shippers  them- 
selves for  the  very  purpose  of  securing  a  lower 
rale  of  freight;  and  in  consideration  of  securing 
that  reduce  rate,  and  vMlhoutany  sort  of  coer- 
cion or  any  unfair  advantage  being  exercised 
over  them  by  the  carrier,  they  expressly  agieed 
that,  in  case  of  loss  or  damage,  the  same 
should  be  adjusted  at  the  agreed  valuation  of 
$20  per  barrel;   in   other  words,  that  such 
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valuation  should  be  that  whereon  the  rate  of 
compensation  to  the  carriers  for  their  services 
as  well  as  their  risks  connected  with  the  prop- 
erty should  be  based.  That  l)eing  the  case, 
the  contract  ought  to  be  upheld  as  a  Just  and 
reasonable  mode  of  securing  a  due  proportion 
between  the  amount  for  which  the  carriers 
might  be  responsible  and  the  freight  which 
they  were  to  receive.  If  this  purpose  was  a 
reasonable  and  fair  one,  the  mere  fact  that  the 
contract  might  incidentally  have  the  effect  of 
reducing  the  amount  of  the  carrier's  liability 
in  case  of  loss  caused  by  negligence  will  not 
render  it  invalid.  If  the  plaintiff  desired  to  ob- 
tain the  carrier's  unlimited  common-law  liabil- 
ity, all  it  had  to  do  was  to  ship  the  goods  aa 
first  class,  and  pay  or  agree  to  pay  the  higher 
rate  of  freight.  It  would  be  manifestly  un- 
just, after  a  shipper  has  secured  a  reduced 
rate  of  freight  bv  stipulating  to  a  valuation  of 
the  property  as  tLe  basis  of  fixing  the  carrier^s 
compensation  and  responsibility,  to  allow  him 
to  repudiate  his  contract  It  would  require 
some  very  weighty  considerations  of  public 
policy  to  Justify  permitting  him  to  do  so.  The 
only  difference  that  is  suggested  between  the 
Alair  Cae  and  the  present  one  is  that  in  the 
former  it  did  not  appear  that  the  carrier  had 
any  reason  to  suppose  that  the  stipulated  value 
of  the  property  was  not  its  actual  value,  while 
in  this  case  it  is  claimed  the  carrier  must 
have  known  that  the  goods  were  worth  more 
than  $20  per  barrel.  The  agreed  facts  do  not 
state  that  the  carrier  knew  that  the  value  of 
the  goods  was  greater  than  that  fixed  on  them 
bv  the  shipper.  But  it  is  fair  to  presume  that, 
if  the  carrier  thought  of  the  matter  at  all,  it 
had  good  reason  to  suppose  that,  if  the  prop- 
erty was  what  it  purported  to  be,  it  was  worth 
more  than  $20  per  barrel.  But  we  do  not  think 
that  this,  if  true,  would  be  at  all  material,  in- 
asmuch as  the  valuation  was  one  voluntarily 
fixed  and  agreed  to  by  the  shipper  as  the  basis 
upon  which  the  carrier's  compensation  as  well 
as  responsibility  should  be  determined  and  ad- 
Justed.  In  some  respects  the  facts  in  this  case 
are  even  stronger  in  favor  of  the  defendant 
than  in  the  Alair  Case^  although,  perhaps,  not 
affecting  the  rule  of  law  applicable.  In  the 
present  case  it  afilrmatively  appears  that  the 
valuation  was  one  placed  on  the  property  by 
the  shipper  himself,  for  the  purpose  of  securing 
cheaper  freight;  that  he  did  thereby  secure 
a  lower  rate,  and  in  consideration  of  that  fact 
expressly  contracted  that,  in  case  of  loss  or 
damage,  the  same  should  be  adjusted  on  the 
basis  of  that  valuation.  There  is  no  suggestion 
of  any  coercion  or  unfair  dealing  on  the  pari 
of  the  carrier  which  received  the  freight;  nei- 
ther is  there  any  suggestion  of  fraud  or  wil- 
ful wrong  on  the  part  of  this  defendant  in 
shipping  the  goods  over  the  Northern  Pacific 
Railroad.  So  far  as  appears,  it  was  simply  a 
mistake. 

There  is  no  force  in  the  suggestion  that  the 
terms  of  the  contract  would  be  applicable  only 
where  the  loss  or  damage  occurred  while  the 
goods  were  in  transit  over  the  route  designated 
by  the  shipper,  and  not  to  loss  or  damage 
caused  by  a  violation  of  the  contract  in  for- 
warding them  over  some  other  route. 

As  the  authorities  were  quite  fully  cited  and 
discussed  by  us  in  the  AUiir  Coie,  it  is  unneces- 
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MTy  to  again  refer  to  them.  We  will  simply 
suggest  that  Hart  ▼.  Penmylvania  22.  Oo,  112 
U.  8.  881,  28  L.  ed.  717,  was  decided  over 
eleven  yean  ago.  It  has  never  heen  overruled 
or  modified,  bat,  on  the  contrary,  has  been  re- 
cently cited  approvingly  and  its  doctrine  ap- 
plied in  Primro9e  v.  Weit^m  U,  TOeg.  Oo.  154 
U.  8. 1, 88  L,  ed.  888.  It  may  therefore  be  con- 
sidered as  the  settled  doctrine  of  the  Federal 
courts.  The  desirableness  of  being  in  har- 
mony, if  poesibie,  with  those  courts,  on  a 
question  of  tbis  kind,  must  be  apparent  But 
aside  from  any  such  consideration,  we  see  no 
reason  why  the  doctrine  of  the  Alair  Ckue 
should  not  be  adhered  to. 

90h.KJL 


We  have  not  considered  the  effect  of  fbe 
agreed  fact  that  the  terms  of  the  bill  of  ladiog 
were  not  contrary  to  the  law  of  Euentucky, 
where  the  contract  was  made,  aa  we  preferred 
to  decide  the  case  on  broader  groanda. 

Order  qfflrmetU 

Canty.  J. : 

I  concur  in  the  foregoing  opinion  but  sm 
of  the  opinion  that  the  rule  of  law  laid  dova 
in  this  and  the  Alair  Com  should  be  watched 
closely,  as  in  practice  it  is  liable  to  lead  to  eva- 
sion and  abuse  on  the  part  of  the  commoD  cl^ 
rier« 
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L  Public,  Official,  and  Statutory  MAirBBa 


Constitutional  equality, 

A  statute  allowing  attorneys'  fees  to  a  desig- 
nated class  of  persons,  such  as  employees,  in  an 
action  for  wages,  is  held  not  to  constitute 
apecial  legislation.    (111.)  401. 

A  statute  requiring  a  license  fee  of  $26  from 
«ver7  male  laundryman  who  employs  one  or 
more  others  in  his  business,  unless  he  has 
a  steam  laundry,  while  the  proprietor  of  a 
ateam  laundiy  pays  $16  only,  is  sustained 
against  the  claim  that  it  amounts  to  a  tax  which 
violates  the  constitutional  rule  of  uniformity, 
or  that  it  is  prohibitory  of  hand  laundries,  or 
<liscriminate8  against  the  Chinese  because  the 
hand  laundries  are  in  fact  operated  by  China- 
meo.    (Mont.)  416. 

A  statute  making  it  unlawful  to  solicit  in- 
au ranee  within  the  state  for  any  nonresident 
without  procuring  a  certificate  of  authority  is 
held  not  to  make  any  unconstitutional  dis- 
^crimination  against  citizens  of  other  states. 
<Mich.)  464. 

DuBproeen, 

The  constitutionality  of  the  Minnesota  log 
lien  law  is  sustained  against  the  contention 
that  it  does  not  provide  due  process  of  law. 
(Minn.)  84. 

Tax. 

The  direct  inheritance  tax  provided  by  the 
Ohio  statute  is  held  void  for  lack  of  uniformitv, 
because  it  exempted  estates  less  than  $20,000 
in  value,  and  did  not  tax  the  larger  and  smaller 
-estates  at  the  same  ratio.    (Ohio)  218. 

The  fact  that  the  benefactions  of  a  charitable 
■organization  are  confined  to  its  members  and 
their  families  is  held  not  to  prevent  it  from 
beiuff  regarded  as  a  charitable  institution, 
within  a  statutory  provision  as  to  exemption  of 
its  property  from  taxation.    (Or.)  167. 

Interstate  commerce. 

License  fees  charged  on  itinerant  vendors  of 
-drugs,  professing  to  treat  diseases,  are  held  not 
to  constitute  an  interference  witb  interstate 
•commeree,  although  the  medicines  sold  were 
in  original  packages  brought  from  another 
stote.    (Iowa)  429. 

The  doctrine  that  a  package  put  up  for  inter- 


state trade  to  be  sold  at  retail  without  breaking 
bulk  is  not  an  original  package,  within  the 
meaning  of  the  law  relating  to  interstate  com- 
merce, IS  reiterated  by  the  supreme  court  of 
Pennsylvania  in  case  of  a  ten-pound  package 
of  oleomargarine.    (Pa.)  806. 

Shipments  between  points  In  the  same  state 
are  held  to  constitute  interstate  commerce, 
where  a  continuous  voyage  to  a  foreign  state 
is  contemplated,  with  only  a  change  of  carriers 
at  the  terminal  point  mentioned  in  the  bill  of 
lading.    (Tex.)  718. 

Legislative  committee, 
A  legislative  committee  appointed  to  make 
an  examination  of  facts  and  report  is  denied 

Sower  to  incur  expense  for  an  attorney.    (N. 
.)262. 

It  is  also  held  that  such  committee  cannot 
draw  per  diem  or  mileage  after  adjournment  of 
the  legislature,  unless  an  express  provision  ia 
made  therefor.    (N.  C.)  261. 

Parliamentary  law, 
A  quorum  of  a  legislative  body  Is  held  to  be 
a  majori^,  in  the  absence  of  an  express  pro- 
vision fixing  a  different  number.  (N.  0.)  582. 

Municipal  corporations, 

A  peculiar  question  of  constitutional  law» 
interpreting  the  late  New  York  Constitution, 
is  decided  by  holding  that  the  annexation  of  a 
part  of  Westchester  county  to  the  cit^  and 
county  of  New  York  Is  valid  for  municipal 
purposes,  but  leaves  the  annexed  territory  still 
in  Westchester  county  for  the  purpose  of  con- 
stituting a  par  tof  the  Senate  and  assembly  di»> 
tricts  of  that  county.    (N.  Y.)  74. 

The  Federal  circuit  court  of  appeals  refuses 
to  follow  the  decision  of  the  supreme  couit  of 
Indiana  to  the  effect  that  the  discretion  of  a 
board  of  county  commissioners  respecting  an- 
nucation  of  land  to  a  city  can  be  reviewed  by 
the  couris,  but  the  Federal  court  holds  that  the 
matter  is  legislative  rather  than  Judicial.  (C. 
C.  App.  7tb  C.)  676. 

Likewise  the  power  of  the  legislature  over 
municipal  corporations  is  asserted  to  the  extent 
of  changing  the  burden  of  municipal  indebted- 
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Bess  bv  a  sub^iequent  statute  after  the  division 
of  a  city  uutler  aD  act  which  made  an  adjust- 
ment of  such  burdens  on  the  parts  divided, 
since  this  power  is  held  to  be  political  and 
governmental.    (Cal.)  178. 

The  power  of  the  legislature  over  municipal- 
ities ana  counties  is  held  to  extend  to  requiring  a 
city  to  incur  a  debt  without  its  consent  for  the 
acquisition  of  public  bridges  aod  ferries,  and 
the  transfer  of  the  management  of  them  to  a 
county  court.    (Or.)  171. 

An  ordinance  requiring  a  roofed  passagewav 
to  be  built  over  a  sidewalk  when  a  building  (s 
erected  abutting  thereon  is  held  to  be  within 
the  power  of  the  common  council  of  a  city. 
(Wis.)  504. 

The  expense  of  building  viaducts  over  rail- 
road tracks  in  a  city  is  held  to  be  properlv 
shared  by  the  city  under  a  contract  with  a  rail- 
road company  to  that  effect,  even  if  the  city 
could  have  compelled  the  railroad  company  to 
make  the  Improvement  at  its  own  expense. 
(Kan.)  255. 

The  purchase  by  sinking-fund  commissioners, 
for  their  fund,  of  bonds  offered  for  sale  by 
their  city,  is  held  invalid^  notwithstanding  the 
absence  of  any  express  statutory  prohibition. 
(Minn.)  281. 

The  power  of  a  municipal  corporation  to 
manufacture  electric  lights  for  private  resi- 
dences and  business  places  within  the  city,  as 
well  as  to  li^ht  streets  and  other  public  places, 
is  sustained  m  a  Florida  case  against  the  con- 
tention that  supplying  lights  to  private  persons 
is  outside  municipal  purposes.    (Fla.)  540. 

Municipal  toatertoarks. 

The  right  of  a  municipality  to  transfer  to  a 
private  corporation  a  system  of  waterworks 
which  the  municipality  had  been  in  general 
terms  authorized  to  provide  for  itself  is  denied 
on  the  ground  that  the  waterworks  are  held  in 
trust  for  the  public,  and  the  restoration  of  the 
money  received  on  such  invalid  sale  is  held 
not  necessary  as  a  condition  precedent  to  an 
action  to  recover  the  property,  at  least  where 
the  city  has  not  made  any  use  of  the  money. 
(S.  D.)  848. 

The  maintenance  of  waterworks  by  a  city  is 
held  to  be  within  its  governmental  power  and 
not  an  enterprise  of  a  private  character,  and 
therefore  the  city  is  held  not  to  be  liable  for 
damages  by  fire  resulting  from  its  negligence 
in  respect  to  the  waterworks.    (N.  Y.)  660. 

PMic  improvements. 

The  front  of  corner  lots  for  the  purposes  of 
street  improvements  is  discussed  in  respect  to 
a  numl)er  of  instances  in  a  case  holding  that 
the  shorter  side  is  presumed  to  be  the  front  of 
such  a  lot  unless  the  improvements  thereon 
clearly  show  the  contrary.    (Ohio)  598. 

The  unreasonableness  of  an  ordinance  for 
which  it  will  be  declared  void  is  illustrated  in 
the  case  of  a  sidewalk  improvement,  which 
holds  that  the  owner  of  a  vacant  lot  cannot  be 
compelled  to  put  down  a  cement  sidewalk  in 
place  of  a  plank  walk  which  is  in  good  condi- 
tion for  public  use,  which  he  had  built  as  re- 
quired by  an  ordinance  less  than  six  months 
before.     (111.)  225. 
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Officers. 

The  disability  of  a  memtier  of  the  legisla- 
ture to  hold  other  office  during  the  tinae  for 
which  he  is  elected,  is  held  to  be  UDsilected 
by  the  fact  that  he  resigns  before  thu  ex[H- 
ration  of  his  term.    (Minn.)  680. 

The  liability  of  a  mayor  in  a  civil  action  oa 
account  of  an  erroneous  and  malicious  order  of 
imprisonment  for  contempt  is  denied,  wberehe 
had  power  to  make  the  order.    (N.  G.)  6d6. 

Official  newspapers. 
In  the  selection  of  an  official  county  Dewt- 
paper  havinjE^  the  largest  number  of  booa  fide 
subscribers,  it  is  held  that  a  person  to  whom  a 
paper  is  sent  without  his  consent,  express  or 
implied,  though  it  is  done  under  a  contract 
with  a  third  person.  Is  not  a  subscriber.  (Iowa> 
584. 

Schodts, 
A  contract  giving  the  teacher  of  a  oommoift 
school  the  right  to  charge  extra  oompeDsation 
from  pupils  taking  special  studies  is  held  vaM. 
(Ky.)  697. 

Voters  and  eteetions. 

Failure  of  inspectors  of  election  to  take  the 
number  strips  from  ballots,  as  required  by 
statute,  is  held  insufficient  to  prevent  oounting' 
the  ballots.    (Nev.)  854. 

Another  decision  on  recent  ballot  laws  i» 
made  in  an  Illinois  case  deciding  that  the  pro- 
vision as  to  marking  a  ballot  with  a  cross  is 
not  mandatory,  but  at  the  same  time  makes  aa 
honest  attempt  on  the  part  of  the  voter  to  fel- 
low the  direction  of  the  statute  without  mak- 
ing any  distinguishing  mark  on  the  ballot 
essential  to  the  validity  of  the  ballot.  (HI.) 
227. 

An  injunction  against  registration  under  a 
statute  alleged  to  be  unconstitutional  because 
of  its  unreasonable  and  burdensome  require- 
ments is  denied  on  the  ground  that  the  matter 
is  governmental  and  political,  and  that  prop- 
erty rights  or  civil  rights  are  not  infruiged 
thereby.    (C.  C.  App.  4th  C.)  90. 

Cowrts. 

A  state  statute  giving  a  ri^ht  of  action  for 
death  caused  by  negligence  is  held  to  be  en- 
forceable in  a  Federal  court  of  admiralty  in  that 
state,  where  the  death  occurred  in  the  waters 
of  Lake  Michigan  more  than  3  miles  from  the 
shore  of  the  state.     (C.  C.  App.  7th  G.)  836^ 

Jurisdiction  on  service  by  publication  in  a 
suit  by  a  foreign  corporation  aigainst  a  nonresi- 
dent is  declin^,  although  the  foreign  corpora- 
tion has  a  place  of  business  in  the  state,  where 
the  defendant  has  no  property  there  except  an 
interest  in  a  firm  whose  books  and  accounts 
where  chiefly  in  another  state  at  its  principal 
place  of  business.    (Mass.)  628. 

Naturalization. 
Power  of  Gongress  to  require  state  courts  to 
entertain  proceedings  for  the  naturalization 
of  aliens  is  held  to  be  subject  to  the  consent  of 
the  Slate,  and  the  state  legislature  is  held  to 
have  power  to  limit  the  times  when  and  dur- 
ing which  such  proceedings  may  be  had.  (N» 
Y.)  76L 
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The  fnvalfditj  of  a  lobby  coDtr&ct  is  illus- 
trated Id  a  C80e  which  denies  recoTeiy  on  a 
contract  for  procurioe  legislation  to  forfeit  a 
^rant  of  public  lands,  whereby  settlers  ac- 
quired them  at  a  small  part  of  their  value. 
(Minn.)  787. 

Compensation  which  a  state  agrees  to  pay  to 
an  agent  for  prosecuting  a  claim  against  the 
Uniled  States  is  held  recoverable  notwithstand- 
iDjT  (he  payment  of  the  claim  to  the  state  on 
condition  that  no  part  of  it  should  be  used  to 
pay  for  collecting  it.    (Mass.)  748. 

The  invalidity  of  a  contract  to  pay  extra 
compensation  to  an  officer  for  performing 
services  within  the  range  of  his  official  duties 
is  reiterated  in  a  case  in  which  a  city  attorney 
had  such  a  contract;  and  it  is  also  held  that  for 
services  after  his  term  of  office  expired  he  could 
not  recover  under  the  contract,  although  he 
might  haye  compensation  under  an  implied 
agreement    (Cal.)  409. 

A  stipulation  against  liability  for  negligence 
of  a  railroad  company  setting  fire  to  buildings 
erected  on  its  right  of  way  is  held  properly  in- 
cluded in  a  lease,  and  not  to  violate  public 
policy.    (C.  C.  App.  8th  C.)  198. 

The  rule  that  a  contract  for  yiolation  of  the 
law  will  not  sustain  an  action  is  applied  in  a 
case  in  which  beer  was  sold  with  the  intent  to 
baye  it  resold  by  the  purchaser  under  the  li- 
cense of  the  seller.    (I4eb.)644. 

The  effect  of  loaning  money  to  a  treasurer 
from  funds  in  his  custody,  in  respect  to  the 
liability  of  his  sureties,  is  discussed  in  a  case 
-which  nolds  that  he  holds  such  money  as  debt- 
or merely,  and  that  his  sureties  are  not  liable, 
but  that  mterest  which,  as  debtor,  he  pays  to 
himself  as  treasurer,  is  held  by  him  as  an  offi- 
cer, and  is  within  the  protection  of  his  bond. 
(Pa.)  893. 

The  enforcement  of  a  mortgage  to  secure  the 
support  of  persons  for  life  is  decreed  in  a  case 
in  which  the  mortgagor  claimed  the  right  to 
furnish  the  support  at  his  own  home,  but  it 
iwas  held  that  the  mortgagees  had  the  right  to 
claim  support  at  any  reasonable  place.  (Ohio) 
214. 

Breach  and  rescission  of  contract. 

The  right  to  rescind  a  contract  to  purchase 
iroods  for  a  delivery  in  instalments  on  account 
of  the  failure  to  deliver  the  first  instalment  is 
denied  in  a  New  Jersey  case.    (N.  J.)  61. 

But,  reversing  on  rehearing  a  prior  conclu- 
sion, the  Illinois  supreme  court  in  an  elaborate 
cipinion  holds  that  repudiation  of  a  contract 
raay  constitute  in  legal  effect  such  a  prevention 
of  performance  as  will  justify  the  other  party 
in  regarding  it  as  abandoned  and  sue  for  dama- 
ges.   ([ll.)S8. 

The  refusal  to  accept  an  article  which  a  per- 
son has  expressly  agreed  in  consideration  of  its 
delivery  to  an  express  company  to  pay  for  in 
instalments  is  held  not  to  relieye  him  from  Ha- 
liility  to  pay  the  whole  price  so  as  to  restrict 
the  seller  to  his  remedy  for  damages.  (Mass.) 
587. 

Garrier^s  oontraeU. 
See  also  supra,  I.,  as  to  interstate  commerce. 

A  case  in  which  a  railroad  company  makes 
a  contract  to  haul  a  circus  train  as  a  priyate 
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(»rrier  holds  that  such  a  contract  is  lawful,  al- 
though it  requires  the  owner  of  the  circus  to 
assume  all  the  risk  of  accidentSb  (C.  C.  App. 
7th  C.)  161. 

A  stipulation  that  the  loss  of  property 
shipped  should  be  adjusted  at  a  certain  agreed 
valuation  Is  sustained,  although  the  goods  were 
lost  by  the  carrier's  negligence,  where  it  was 
made  to  obtain  a  lower  rate  of  freight.  (Minn.) 
860. 

The  expulsion  of  a  passenger  because  the 
return  coupon  of  a  round  trip  ticket,  on  which 
he  attempted  to  ride,  was  not  properly  stamped, 
is  held  to  make  the  carrier  liable,  where  the 
passenger  had  done  all  on  his  part,  and  re- 
ceived the  ticket  from  the  agent  under  circum- 
stances iostifying  the  belief  that  it  had  been 
stamped.    (Cf.  C.  App.  9th  C.)  780. 

Telegraph  eases. 

One  who  yoluntarily  carries  out  a  contract 
made  by  his  agent  in  accordance  with  a  tele- 
gram which  is  wrongly  transmitted  is  denied 
the  right  to  reooyer  against  the  telegraph  com- 
pany Jf  he  knew  of  the  mistake  before  i)erform- 
ing  the  contract  and  it  was  not  binding  on 
him.    (Miss.)  444. 

The  right  of  a  telegraph  company  to  refuse 
to  transmit  a  message  unless  the  sender  will 
consent  to  a  stipulation  requiring  any  claim  for 
damages  or  nenalties  to  be  made  within  sixty 
days  u  sustained  in  a  case  which  upon  rehear- 
ing reverses  a  former  holding.    (S.  D.)  612. 

Bftnk  matters. 

The  right  of  a  bank  which  bad  guaranteed 
the  checks  of  another  bank  in  order  to  clear 
them  through  a  clearinghouse,  to  recoyer 
against  the  drawers  of  a  certified  check  which 
it  had  paid  according  to  the  guaranty  after  the 
insolvency  of  the  drawee,  ia  sustained  on  the 
ground  that  the  guarantor  became  an  assignee 
of  the  check  and  paid  it  as  agent  of  the 
other  bank.    (111.)  165. 

The  right  of  a  bank  to  stop  payment  of  it» 
draft  mailed  in  payment  of  a  creditor's  draft  oa 
a  customer  of  the  bank  is  denied,  although  the- 
bank  eitended  credit^to  the  customer  in  ignor- 
ance of  the  fact  of  his  insolvency.  This  seems 
to  be  an  eiception  to  the  general  rule  permit- 
ting a  drawer  to  stop  payment.    (Wis.)  846. 

A  bank  which  cashed  a  check  for  an  accom- 
modation indorser  is  denied  the  right  to  hold 
him  liable  where  it  sent  the  check  to  a  corres- 
pondent, which  accepted  another  check  in  lieu 
of  money  as  payment  thereof,  and  negligently 
failed  to  present'the  new  check  in  time  to  obtain 
the  money  upon  it,  although  after  its  dishonor 
the  original  check  was  reclaimed  and  pro> 
tested.    (Ga.)  800. 

Promissory  notes. 

A  statute  making  all  joint  obligations  joint 
and  several  is  held  applicable  to  the  indorse- 
ment of  a  promissory  note,  so  that  notice  to 
any  one  of  several  mdorsers  is  sufficient  to 
bind  him.    (Tenn.)495. 

A  state  statute  providing  that  all  persons  be- 
coming parties  to  a  negotiable  note  by  signa- 
ture on  the  back  thereof  shall  be  entitled  to 
the  same  notice  of  nonpayment  as  indoraen 


Rifluvv  OF  Decibiohb. 
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Is  held  to  govern  the  rights  of  the  parties  in  a 
Federal  court.    (C.  C.  App.  7th  C.)  518. 

What  is  regarded  by  the  court  as  a  novel 
question  in  the  law  of  commercial  papf  r  is  the 
question  of  the  effect  of  an  assignment  without 
recourse  to  destroy  the  negotiaole  character  of 
an  instrument  so  as  to  prevent  a  subsequent  in- 
dorser  from  being  held  liable  as  an  indorser  of 
negotiable  paper.  The  decision  is  that  such 
liabilitv  as  Indorser  is  not  prevented  by  the 
preoedlnff  assignment.    (C.  C.  App.  8d  C.)  189. 

The  rule  that  an  administrator  may  be  held 
liable  personally  in  a  note  which  does  not  bind 
the  estate  is  held  not  to  apply  to  a  note  made 
in  the  name  of  the  estate  for  an  alleged  debt 
of  the  deceased  which  was  not  enforceable. 
(Minn.)  286. 

^  An  oral  lease  for  one  year  with  the  privilege 
of  three,  at  an  annual  rent,  is  held  to  be  within 
the  statute  of  frauds  and  the  court  says  that  it 
has  been  unable  to  find  a  case  involving  such  a 
contract.    (Mich.)  879. 

A  covenant  to  Iteep  premises  In  repair  is  held 
to  bind  the  lessor  of  a  hotel  to  put  them  in 
good  repair  if  defective  at  the  time  of  the  lease, 
flo  far  as  to  make  them  habitable.    (R.  I.)  682. 

The  abatement  of  part  of  the  rent  on  a  plan- 
tation on  destruction  of  a  building  thereon  is 
made  under  statutory  provision  that  a  tenant 
shall  not  be  bound  to  pay  rent  for  buildings 
destroyed  without  his  fault    (Miss.)  716. 

A  lease  for  999  years  of  a  railroad  is  held  not 
to  be  a  sale  within  the  meaning  of  a  provision 
that  the  grantor  of  the  right  of  way  shall  have 
the  purchase  price  in  case  of  sale.    (Minn. )  546. 

Insurance. 

An  employer's  liability  policy  is  construed 
to  be  an  agreement  to  assume  and  pay  any  lia- 
bility of  the  employer  for  accidents  to  em- 
ployees, and  not  merely  a  contract  of  indemnity 
so  that  the  employer  need  not  pay  a  Judgment 
against  him  l)efore  maintaining  an  action  on 
the  policy.    (Minn. )  689. 

Some  novel  questions  in  guaranty  insurance 
are  presented  in  a  case  which  decides  the  lia- 
bility of  an  employee  to  the  insurance  com- 
pany which  has  been  compelled  to  pay  for  his 
iraud  and  dishonesty.    (Minn.)  686. 

The  express  language  of  the  printed  clauses 
in  an  insurance  policy  against  keeping  inflam- 
mable substances  on  the  premises  is  held  to  be 
limited  where  such  substances  are  necessary 
for  use  in  the  business  on  the  stock  in  which 
the  insurance  was  issued.  (Wis.)  788;  (Ga.) 
885. 

Leaving  gasoline  in  a  building  for  use  in 
burning  off  old  paint  is  held  not  to  constitute 
such  a  keeping,  using,  or  allowing  of  it  upon 
the  premises  as  will  avoid  an  insurance  policy, 
while  the  use  of  it  to  bum  off  paint  from  the 
building  is  held  to  make  a  question  for  the  jury 


in  respect  to  the  increase  of  risk.      CMich.) 
868. 

Where  a  fire  insurance  contract  is  msde  by 
using  a  marine  policy  blank  covering  the  ves- 
sel while  on  a  voyage,  this  is  held  not  fo  be 
waived  by  a  rider  waiving  provisions  in  con- 
flict with  the  Are  blank,  although  the  rider  de- 
scribes the  property  as  located  at  a  particular 
place.    (Mich.)  636. 

The  clerk  or  employee  of  an  insurance  agent 
is  held  to  represent  the  company  in  the  same  w  ay 
that  the  agent  does  so  far  as  he  acts  in  the  mat- 
ter of  the  agency  by  the  agent'a  direction. 
(Va.)  843. 

Representing  that  the  propertv  is  owned  by 
husband  and  wife  Jointly  is  held  not  to  be  un- 
true when  the  property  insured  contests  of  a 
homestead  the  title  to  which  was  entirelv  in  the 
wife,  and  personal  property  thereon  which  was 
owned  by  the  husband  alone.    (Ohio)  719. 

Many  cases  as  to  what  constitutes  an  acci- 
dent are  collected  in  an  opinion  which  decides 
that  death  by  shooting  while  trying  forcibly  to 
eject  another,  who  is  not  known  to  be  armed, 
from  a  hotel,  is  by  accident    (Mo.)  200. 

Hanging  by  a  mob  is  held  to  be  an  accidental 
death  within  the  meaning  of  an  insurance  pol- 
icy.   (Miss.)  206. 

The  question  what  constitutes  nonoccupancy 
of  a  dwelling  house  is  answered  by  holding 
that  a  fixed  abode  is  necessary  to  constitute 
occupancy,  and  that  keeping  provisions  therein 
which  are  daily  taken  from  it,  and  tiie  oc^ 
casional  lodging  of  employees  there*  arc  cot 
sulScient.    (Md.)  638. 

The  defense  that  suicide  was  contemplated 
by  the  insured,  which  by  statute  is  the  only 
case  in  which  suicide  is  allowed  as  a  defense 
to  a  policy  of  life  insurance,  is  held  to  be  made 
out  only  when  it  is  shown  that  he  had  intended 
or  had  resolved  to  commit  suicide  when  he  ap- 
plied for  the  policy.    (C.  0.  App.  8th  C.)  87. 

The  interest  of  ^.he  "heirs"  to  whom  life  in- 
surance is  payable  is  held  to  be  derived  from 
the  contract,  and  not  from  the  statute,  tuid  that 
creditors  of  the  person  whose  life  is  insured 
have  no  claim  to  ihe  proceeds.    (Gla.)  693. 

Construing  a  statute  according  to  its  intent, 
it  is  held  that  life  insuranoe  taken  by  a  man 
before  marriage  is  "effected  \ij  a  husband,'* 
within  statutory  provisions  entitling  his  widow, 
children,  and  next  of  kin  to  the  proceeds  free 
from  the  claims  of  creditors.    (Tenn.)  609. 

The  requirement  of  immediate  noUceof  loss 
insured  against  is  considered  in  a  case  which 
seems  to  m  a  novel  one,  and  which  decides  that 
sixtv  days'  delay  as  matter  of  law  is  a  breach 
of  tfce  condition,  and,  further,  that  local  asenta, 
although  having  full  authority  to  issue  poTiciea, 
are  not  authorized  to  receive  or  to  waive  sucb 
notice  of  loss,  and  that  failure  to  give  the  no- 
tice is  not  waived  by  retaining  proofs  of  1( 
sent  after  the  policy  was  dead.    (Minn.)  846. 


III.   CORFOBATTONS  AKD  AsSOaATIONB. 


Public  corporation. 
Trustees  of  Berkeley  Springs,  belonging  to 
the  state  of  West  Virginia,  are  held  to  consti- 
tute a  public  corporation;  and  a  lease  of  the 
springs  to  a  private  person  for  ninety-nine  years 
is  held  uUra  vires,    (W.  Va.)  747. 
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Private  corporations. 
Joint  action  by  two  states  to  create  a  corpo> 
ration  as  a  single  entity,  which  for  jurisdic- 
tional purposes  shall  be  a  citizen  of  each  state, 
is  held  ineffectusl,  but  the  result  is  the  creation 
of  two  corporations  of  the  same  name.  (C.  GL 
App.  8th  C,)  250. 


RfisuMib  OF  Dbcisioxs. 

(DOMVnO  RSLATIOIfS.  FlPUOTARTM.  TOVUi  NBGZJOBNGB;  INJUBXH.) 


The  dissolution  of  a  corporation  on  account 
of  the  vacancy  of  all  its  ofiioes  and  the  lack  of 
a  sufficient  number  of  stockholders  to  satisfy 
the  law  is  held  not  to  take  place  ip§o  facto, 
And  a  receiver  on  the  application  of  one  stock- 
holder is  permitted  against  a  claim  that  as  the 
property  of  the  compan  v  is  in  the  hands  of  an 
administrator  of  the  onf^  other  stockholder  it 
is  held  by  joint  ownership.    (La.  Ann.)  648. 

The  supreme  lod^  of  a  benefit  society  is 
denied  the  right  to  delegate  to  a  board  of  con- 
trol the  power  to  enact  general  laws.  (Tenn.) 
888. 

All  the  money  paid  by  borrowing  members 
in  a  building  and  loan  association  which  has 
hecome  insolvent,  whether  payments  were 
called  fines,  penalties,  weekly  dues,  or  any 
other  name,  are  held  to  be  credits  on  the 
amounts  borrowed,  and  the  rate  of  interest 
charged  to  them  and  allowed  to  nonborrowing 
members  is  held  in  North  Carolina  to  be  6  per 
cent.    (N.  C.)  693.  <*«^ 

Compelling  a  private  water  company  to  fur- 
nish water  to  a  patron  without  discrimination 
when  it  has  a  franchise  for  supplying  a  city, 
is  held  to  be  within  the  power  of  the  court, 
where  an  invalid  rule  to  charge  a  delinquent 
$1  extra  for  turning  on  and  off  the  water  be- 
foie  renewing  his  service  was  insisted  on  by 
the  company.    (Neb.)  447. 


Churehea. 

The  right  of  an  unincorporated  church 
society  to  hold  land  is  held  unaffected  by  a 
statute  restricting  the  quantity  of  land  to  be 
held  by  incorporated  church  societies.  (BL) 
283. 

The  liability  of  a  church  corporation  for 
services  performed  by  an  attorney  under  pro- 
curement of  individual  trustees  is  denied, 
although  the  trustees  had  voted  a  sum  to  pay 
another  person  with  an  individual  understand- 
ing that  he  should  apply  a  part  of  it  to  the 
former  claim.    (N.  Y.)  574. 

Lloyds, 

Unincorporated  associations  called  "Lloyds " 
are  held  unaffected  bv  the  Alabama  statute 
restricting  business  of  Insurance  companies. 
(Ala.)  851. 

Partnership, 

Some  questions  of  difficulty  respecting  the 
rights  of  creditors  of  a  partnership  and  of  its 
individual  members  are  decided  in  a  case  in 
which  the  firm  had  been  changed  by  admitting 
a  new  member,  with  the  assumption  of  tha 
old  debU  by  the  new  firm.    (Wis.)  549. 

Money  received  from  one  partner  by  his 
creditor  can  be  retained  to  satisfy  a  Just  debt 
of  the  individual  partner,  although  the  money 
belonged  to  the  firm,  if  this  was  not  known  to 
the  creditor.    (N.  J.)  604. 


lY.  DoMBSTio  Rblatioks. 


A  woman  who  has  the  custody  of  minor 
chUdren  under  a  decree  of  divorce  is  denied 
the  right  to  recover  payment  for  their  board 
out  of  the  estate  of  her  former  husband.  (R. 
I.)  680. 

The  liability  of  a  husband  for  his  wife's 
slander  is  sustained  in  Minnesota  notwith- 
standing the  modem  statutes  respecting  mar- 
ried women.    (Minn.)  521. 

See  also  ii\fra^  VII.,  as  to  property  rights  of 
spouses. 


Adop§hn. 
The  adoption  without  legitimation  of  sa 
illegitimate  child,  by  the  father,  is  held  to  give 
the  father's  next  of  kin  no  inheritable  blood 
with  respect  to  the  child,  and  on  the  hitter's 
death  the  property  descended  to  him  from  his 
father,  like  his  other  property,  is  held  to  de- 
scend to  his  mother  as  against  the  father's 
next  of  kin.    (Tenn.)  968. 


y.   FiDUCIARm. 

As  to  receivers,  see  ir^fira,  YIL,  under  head- 1     For  note  of  administrator,  see  tupra^  IL 
lug  Liens, 


VL  Torts;  Neoliobngb;  Ikjubies. 


Violation  of  a  statute  designed  to  protect  a 
certain  class  of  persons,  whereby  such  persons 
are  injured,  is  regarded  as  negligence  per  se, 
for  which  a  civil  action  will  lie,  but  subject 
to  the  defense  of  contributory  negligence. 
(Tenn.)  82. 

Liability  of  an  owner  of  animals  is  denied 
in  case  of  the  escape  of  a  jack  which  killed 
a  flllv,  where  the  escape  was  without  the  own- 
er's knowledge  or  negligence,  although  the 
statute  declar^  that  the  owner  should  be  liable 
for  all  damages  sustained  by  the  running  at 
large  of  such  an  animal.    (Ark.)  607. 

Injury  ly  gas. 
Injury  to  shade  trees  caused  by  the  escape 
of  natural  gas  from  a  street  main  through 
carelessness  of  the  gas  company  is  held  to  ren- 
der the  company  liable  to  the  owner  of  the 
trees.    (N.  Y.)  651 
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A  gas  company  is  held  chargeable  with  tha 
duty  of  turning  on  the  gas  to  a  building  sup- 
plied therewith,  when  proper  connections  and 
a  meter  have  been  provided,  and  liable  for 
negligence  in  so  doing,  but  not  liable  for  the 
act  of  a  stranger  in  turning  on  the  gas.  (N. 
Y.)  653. 

Injury  ly  ears. 

The* liability  of  a  railroad  company  for  run- 
ning over  a  person  lying  asleep  on  a  track  if 
the  engineer  could  have  seen  him  with  reason- 
able care,  is  affirmed  under  the  North  Oarolina 
rule  that  it  is  the  duty  of  the  engineer  to  keep 
a  lookout.    (N.  C.)267. 

The  negligence  of  a  person  riding  with  an- 
other when  injured  by  a  train  at  a  oroesing  is 
held  to  be  a  question  for  the  jury,  although 
it  appeared  that  he  might  have  discovered  the 
train  by  looking  and  listening,  and  it  did  not 
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Appear  that  he  knew  that  the  driver  was  incom- 
petent or  negligent.    (Minn.)  684 

The  Ohio  statute  requiring  every  street  rail- 
way company  before  a  street  car  crosses  a  rail- 
road track  at  grade  to  stop  the  car  and  send  an 
employee  ahead  to  see  if  the  track  is  clear  and 
signal  to  that  effect  is  construed  to  apply  in 
case  of  a  crossing  at  which  there  are  gates  and 
a  watchman  as  well  as  to  other  crossings;  and 
it  is  held  that,  at  least  in  the  absence  of  extra- 
ordinary circumstances,  failure  to  comply  with 
these  requirements  is  negligence,  and  renders 
the  street-car  company  liable  for  any  damages 
resulting  therefrom.    (Ohio)  509. 

An  attempt  to  mount  a  flat  car  used  in  front 
of  a  road  engine  for  switching  purposes  is  held 
not  to  constitute  contributory  negligence  as 
matter  of  law  where  it  was  in  accordance  with 
the  usage  of  brakemen  in  similar  circum- 
stances, and  was  the  only  way  in  which  the 
employee  could  do  the  work  required  of  him. 
(Mont)  814. 


Carrier's  liability. 
See  also  Contracts,  supra,  IL 

For  an  assault  on  a  railroad  passenger  after 
alighting  at  a  station  and  starting  oat  on  bii 
business  as  a  peddler,  the  carrier  is  held  not 
liable,  but  is  held  liable  for  an  assault,  without 
provocation,  in  a  ticket  office  in  the  pmenee 
of  the  ticket  agent  where  he  made  no  eifort  to 
prevent  it.    (Utah)  297. 

The  words  "any  railroad, "in  the  New  Tork 
general  railroad  law  respecting  passengers  rid- 
ing on  platforms,  are  held  inapplicable  to 
street  railways.    (N.  Y.)  026. 

PhyticiarCs  negligence. 
A  physician  who  sends  another  physician  ii 
his  stead  to  attend  a  patient  is  held  not  to  be 
liable  for  the  negligence  or  uuskilfalliiesB  of 
the  latter.    (N.  J.)  345. 


VII.  Propertt  Riohts:  WiLLa 


Easement  of  railtoay, 
A  public  warehouse  or  elevator  on  a  railroad 
right  of  way,  maintained  by  the  railroad  com- 
pany, its  lessee  or  licensee,  is  held  not  to  be  a 
misuse  of  the  easement.    (Minn.)  584. 

Railroad  fence. 
An  adjoining  landowner  is  held  entitled  to 
connect  his-  fences  with  the  railroad  fence, 
whether  that  is  built  on  the  line  of  the  right  of 
way  as  it  should  be,  or  further  back  on  such 
right  of  way.    (Minn.)  590. 

Entireties, 

An  estate  by  entireties  is  held  not  to  exist 
where  property  descends  to  husband  and  wife 
as  next  of  kin.    (Wis.)  820. 

A  deed  to  husband  and  wife  is  held  to  cre- 
ate an  estate  by  entirety  although  it  provides 
that  if  the  wife  survive  the  husband  she  shall 
have  the  use  of  the  property,  and  that  the  re- 
mainder at  her  death  shall  go  to  their  children. 
It  is  also  held  that  the  wife's  rights  in  the 
property  cannot  be  affected  by  sale  under  any 
judgment  against  the  husband,  although  the 
purchaser  ma^  l)e  entitled  to  it  if  the  husband 
outlives  the  wife.    (Tenn.)  815. 

In  Maine  a  gift  by  will  of  the  residue  to  a 
daughter  and  her  husband  in  equal  shares,  and 
so  to  their  heirs  and  assigns  forever,  is  held  not 
to  create  a  tenancy  by  entireties;  and  the  court 
^oes  further  and  says  that  such  estates  are 
irreconcilable  with  statutes  giving  wives  sepa- 
rate and  independent  property  rights.  (Me.) 
881. 

Separate  mortgages  made  by  husband  and 
wife  each  for  an  undivided  half  interest  in  land 
held  by  the  entireties  are  held  to  give  the 
mortgagee  on  the  husband's  death  no  lien  ex- 
cept upon  an  undivided  half  interest  under  the 
wife's  mortgage.  The  right  of  the  wife  to 
make  such  a  mortgage  is  sustained  under  laws 

?iving  the  wife  control  of  her  property  free 
rom  her  husband's  marital  rights.  (Ark.)  824. 
The  question  as  to  the  right  to  the  rents  and 
profits  if  an  estate  by  the  entirety  where  stat- 
utes have  given  married  women  power  to  con 
trol  and  dispose  of  their  own  property  is  de- 
cided on  the  theory  that  the  common  law  right 
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of  the  husband  to  the  entire  usufruct  of  such 
an  estate  was  a  part  of  his  marital  rights  aod 
not  an  incident  of  this  estate,  therefore  tbe 
husband  and  wife  are  held  entitled  to  separate 
moieties  in  Uiese  rents  and  profits.    (N.  z .)  90S. 

Mines. 
A  decision  of  the  highest  importance  in  re> 
spect  to  mining  rights  is  that  which  sustains 
the  right  of  a  locator,  when  the  apex  of  a  vein 
passes  through  but  one  end  line  and  crossa 
one  of  the  side  lines,  to  follow  the  strike  of  tbe 
vein  on  a  dip  beyond  tbe  side  line  so  far  as  it 
is  included  between  a  vertical  plane  through 
such  end  line  extended,  and  a  parallel  vertical 
plane  through  the  intersection  of  tbe  apex  and 
the  side  line.    (Mont. )  803. 

Homestead. 
A  building  in  a  city,  a  part  of  which  is 
rented  for  business  purposes  and  the  rest  occu 
pied  as  a  residence,  is  held  to  be  protected  as  a 
homestead.    (Okla.)  722. 

Water  rights. 

On  the  sudden  diversion  of  water  from  a 
channel  by  the  act  of  Grod,  it  is  held  that  a  ri- 
parian appropriator  has  no  right  to  go  upon 
another's  land  to  restore  the  water  to  tbe  oU 
channel.     (Cal.)820. 

The  claim  of  a  riparian  owner  to  damaee* 
for  trespass  in  disturbing  his  thatch  by  aperi^ 
digging  clams  below  high- water  mark  is  held 
not  to  be  valid  on  the  ground  that  tbe  public 
right  of  fishery  is  paramount.    (R.  L)  497 

The  Joss  by  nouuser  of  rights  in  an  irriirat- 
ing  ditch  is  held  to  result  by  failure  to  take 
water  therefrom  during  the  statutory  period  of 
limitation  in  irrigating  season,  except  ^bat  » 
distributed  to  the  owners  a$t  shareholders  in  ao 
association  which  owns  an  older  ditch  oi 
which  this  has  been  taken  as  part.  (C.  C 
App.  9th  C.)  265. 

An  important  case  as  to  the  law  of  prior  ap- 
propriation of  waters  holds  it  applicable  to  the 
diversion  of  water  for  a  flouring  mill,  and  sufr 
tains  the  right  as  existing  in  that  portion  of  'b^ 
state  of  Washington  east  of  the  Cascade 
mountains  before  the  act  of  Congress  on  ^ 
subject.    (Wash.;  665. 


Rbsum^  of  Ofctrioks. 
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A  chanfse  of  the  place  and  purpose  of  use 
of  water  by  a  prior  appropriator  is  held  allow- 
able 80  long  as  the  water  is  used  for  proper  ob- 
jects and  the  change  does  not  injuriously  af- 
fect the  righu  of  others.    (Cal. )  390. 

But  the  right  of  a  prior  appropriator  of 
water  to  enter  on  land  held  by  a  homestead 
claim  to  change  the  point  of  diversion  Is  denied 
although  the  claimant  has  not  obtained  or  yet 
become  entitled  to  a  patent.    (Cal.)  384. 

A  peculiar  case  as  to  the  right  of  prior  ap- 
propiiaUon  in  respect  to  percolating  waters  sus- 
tains the  right  in  favor  of  one  who  duff  wells 
on  public  lands  as  against  a  subsequent  locator 
of  the  land.    (Utah)  186. 

Liens, 

Tlie  inception  of  liens  within  the  meaning  of 
a  statute  is  held  to  be  the  time  to  which  they 
relate  in  giving  them  effect  as  against  a  mort- 
gage taken  upon  an  incomplete  building,  and 
this  is  held  subject  to  all  mechanics'  liens  ac- 
cruing before  the  work  is  completed.  (Tex.) 
766. 

So  a  mechanic's  lien  for  machinery  in  a  mill 
is  held  superior  to  a  prior  mortgage  taken  on  the 
premises  when  the  mill  was  unfinished  and 
substantially  without  machinery.    (Wis.)  778. 

The  right  of  subrogation  of  a  mortga^^  who 
advances  money  on  the  promise  of  a  first  lien 
is  enforced  in  a  case  in  which  the  first  liens 
'were  paid  off  with  his  money,  while  an  inter- 
inediate  lien  remaining  first  in  order  is  held  not 
to  prevent  subrogation.    (Miss.)  829. 

The  priority  of  a  judgment  recovered  against 
a  consolidated  railroad  company  under  the 
South  Carolina  statutes  over  a  mortgage  is  sus- 
tained as  against  a  purchaser  on  foreclosure 
who  had  covenanted  to  discharge  all  liens  prior 
to  the  mortgage,  although  the  judgment  was 
for  a  personal  injury  in  another  state.  (C.  C. 
App.  4lh  C.)  823. 

The  revival  of  a  judgment  is  held  effective  as 
against  a  grantee  of  the  judgment  debtor,  in  a 
deed  made  after  the  judgment  but  before  the  re- 


vival of  which  the  judgment  creditor  had  nei- 
ther actual  nor  constructive  notice.    (Pa.)  400. 

Authority  to  borrow  money  is  held  beyond 
the  power  of  a  court  to  confer  upon  a  receiver 
to  carry  on  th<!  business  of  a  private  corpora- 
tion by  issuing  ceriiflcates  which  should  be  a 
first  lien  on  the  corporate  property  against  the 
objection  of  the  first  mortgagee.  (C.  C.  App. 
8th  C.)  201. 

The  rule  allowing  earnings  of  a  receiver  to 
be  applied  to  running  expenses  in  preference 
to  a  mortgage  on  railway  property  is  denied 
application  in  case  of  a  street  railway  to  a  claim 
for  damages  for  negligence  of  the  company 
before  the  receiver's  appointment.  (C.  0.  App. 
8th  C.)  456. 

Insohencf/, 

Participation  in  dividends  from  assets  of  an 
insolvent  is  allowed  on  secured  claims  only  for 
the  amount  unpaid  after  deducting  all  that  was 
realized  on  collaterals  up  to  the  time  of  mak« 
Ing  the  preliminary  proofs,  but  this  is  not  held 
to  apply  to  a  payment  made  on  that  day. 
(111.)  m 

Truit, 

Property  purchased  by  a  trust  for  bondhold- 
ers under  an  arrangement  for  the  reorgan- 
ization of  a  railroad  is  held  not  to  be  discharged 
from  the  trust  as  to  bondholders  who  fail  to 
pay  their  assessments  and  give  a  release  to  the 
trustee,  where  he  proceeds  to  acquire  the  title 
to  the  property.    (III.)  290. 

Oift. 

A  gift  by  a  man  to  his  children  of  the  bulk 
of  his  estate,  consisting  of  personal  property, 
is  held  Valid  in  Kansas  against  any  claim  mado 
by  his  widow.    (Ean.)  248. 

wm. 

The  signature  of  a  witness  to  a  will  is  held 
insufScient  where  by  inadvertence  be  wrote 
testator's  surname  instead  of  his  own  with  bia 
own  initials.    (Cal.)  460. 

The  competency  of  an  attesting  witness  to  a 
will  who  signed  bv  mark  is  held  not  to  depend 
on  his  ability  to  identify  the  mark.    (Qa.)  143. 


Yin.  CrvTL  Remedibs;  Rulbs  asd  Principles;  Damages. 


Diminished  capacity  to  labor  is  held  to  be 
an  element  of  the  damages  recoverable  by  a 
married  woman  for  personal  injuries  under 
statutes  which  entitle  her  to  her  own  earnings. 
<Ma8s.)  658. 

£hidenee. 
The  doctrine  of  oral  evidence  to  show  con- 
sideration of  a  conveyance  receives  careful 
analysis  in  a  case  which  denies  such  evidence 
as  to  the  consideration  of  a  deed  expressly 
made  for  the  settlement  of  certain  claims. 
<Miss.)441. 

Attachment. 
Constructive  fraud  in  a  conveyance  as  against 
creditors  is  held  insufficient  to  sustain  an  at- 
tachment   (Dl.)  465. 

Oamisliment, 
Garnishment  of  a  foreign  corporation  assum- 
ing to  do  business  in  a  state,  authorized  in  gen- 
eral terms  by  a  state  statute,  is  denied  in  case 
all  tbe  parties  are  nonresidents  and  the  debt 
<lid  not  arise  on  a  contract  pavable  within  the 
state.     (C.  C.  App.  6th  C.)  36*4. 
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Creditors  who  proceed  to  take  judgment  and 
by  garnishment  on  execution  reach  wages 
which  were  exempt  by  the  law  of  the  debtor's 
dondcil  after  an  order  restraining  them  from 
collecting  such  wages  by  garnishee  proceeding! 
will  be  compelled  to  refund  the  exempt  amount 
reached  with  interest,  although  they  dismissed 
the  garnishment  which  was  pending  when  the 
restraining  order  was  made.    (Wis.)  860. 

Injunction. 

A  novel  case  of  a  mandatory  injunction  Is 
that  in  which  the  proprietor  of  a  store  Is  or- 
dered to  adopt  some  means  of  distinguishing 
it  from  that  of  a  competitor  where  he  had  pur- 
posely imitated  the  building  of  the  other  and 
adopted  the  same  name,  without  any  name  or 
sign  to  distinguish  them.    (Cal.)  182. 

An  injunction  against  trespass  upon  land  for 
the  purpose  of  boxing  and  scraping  trees  for 
turpentine  is  held  to  l^  within  the  jurisdiction 
of  chancery,  notwithstanding  the  constitutional 
provisions  as  to  right  of  trial  by  jury.  (Fla.) 
754. 

The  right  to  an  injunction  against  an  execit* 
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tioQ  Mie  of  exempt  property  It  denied  uoless 
the  property  has  tome  special  value  to  the 
plaintiff,  where  the  statutes  provide  a  remedy 
mt  law.    (Or.)  98. 

An  injunction  against  a  Judgment  at  law  Is 
sustained,  where  the  ludgment  is  without  evi- 
dence to  support  it  and  an  appeal  was  prevented 
by  the  death  of  the  trial  judee.    (Ark.)  6(M). 

Fraud  in  the  entry  of  a  default  Judgment  is 
lield  ground  for  an  injunction  against  it,  al- 
thougn  there  waa  a  remedy  by  certiorari. 
(Oal.)  786. 

The  rendition  by  a  Justice  of  a  Judgment  for 
more  than  is  demanded  by  an  affidavit  of  at- 
tachment is  held  insufficient  ground  for  an  in- 
junction.   (Ind.)  700. 

An  injunction  against  a  Judgment  by  con- 
fession which  ia  held  to  be  merely  irregular 
and  not  void  is  denied,  and  it  is  said  that  lack 
of  Jurisdiction  only  will  not  be  ground  for  the 
injunction  unless  ft  is  also  unjust  and  inequita- 
ble.   (Wis.)  280. 


The  failure  to  appointfa  guaidlaii  «d  Ma 
for  an  infant  is  held  not  to  be  a  groand  foris 
injunction  against  a  Judgment  taken  agaiut 
him.    (Ala.)  707. 

The  meaning*of  the  term  "calendar  moafli'* 
In  a  provision  as  to  the  time  for  statutes  to  tike 
effect  is  defined  as  denoting  a  period  termioit- 
ing  with  the  day  of.  the  succeeding  month  dq- 
merically  corresponding  with  the  day  of  iti 
beginning  less  one,  unless  there  is  no  com- 
spending  day  of  the  succeediDg"  month,  whes 
it  terminates  on  the  last  day.    (Keb.)  450. 

The  rule  that  Sunday  is  to  be  excluded  fitn 
the  computation  of  time  which  ends  on  Bun- 
day  is  denied  application  in  m  case  where  tbe 
act  to  be  performed  was  the  filing  of  an  ip^ 
plication  for  a  writ  of  error  wbic^  the  coon 
held  could  lawfully  be  done  on  that  dij. 
(Tez.)  498. 


JX,  CRnciKAii  Law  and  Pbaotiob. 


A  constitutional  provision  prohibiting  exile 
is  held  not  to  preclude  a  pardon  on  condition 
that  the  convict  leave  the  state  and  never  re- 
turn.   (Ark.)  786. 

The  constitutionality  of  a  statute  imposing  a 
penalty  of  imprisonment  for  life  for  criminal 
intimacy  with  a  girl  under  sixteen  years  of 
age  is  sustained  in  a  Massachusetts  case  against 
the  contention  that  it  imposes  a  cruel  and  un- 
usual punishment,  and  ignorance  is  held  not 
to  be  a  defense.    (Mass.)  781 

80L.ICA. 


Sales  of  intoxicating  liquors  by  an  Incorpo- 
rated social  club  to  its  members  are  held  not 
to  constitute  engaging  in  the  business  of  sell- 
ing Kquors  under  a  statute  imposing  an  ooco- 
pation  tax  on  such  business.    (Tez.)  MO. 

The  right  to  kill  another  in  self-defense  ii 
held  to  extend  to  one  who  began  the  affny 
where  he  had  afterwards  attemptod  to  with- 
draw from  it    (OaL)408. 
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ppwer  on  state  ooorts;  what  state  courts 
may  act  TBI 

AttAduBent;  what  intent  to  defraud  will  sus- 
tain an  attaohment:~(I.)  Generally;  (IL) 
actual  as  distinguished  from  construct- 
ive  fraud;  (ILL)  fraudulent  contraction 
of  debts;  (I  V.)  against  absconding  debtors; 
(V.)  for  removal  of  property;  (VL)  for  as- 
signment, disposal,  or  secretion  of  prop- 
erty: (a)  the  intent  to  defraud;  (b)  partici- 
pation in  fraudulent  intent  by  transferee; 
(6)  gifts;  (4)  sales  of  property;  (is)  mort> 
gaging  or  pledging  property;  (/)  assign- 
ment for  the  benefit  of  creditors;  (g) 
threats  to  assign  or  dispose  of  property; 
(h)  making  preferences;  (D  transfers  in 
payment  of  debts;  (i)  confession  of  Judg* 
ment;  (k)  transfers  and  withdrawals  by 
partners;  (Z)  formation  of  and  transfer  to 
corporation  or  partnership:  (m)  overbuy- 
ing; (n)  refusal  to  pay;  (o)  statements  and 
misrepresentations  by  debtor;  (p)  convert 
slop  of  property;  (g)  miscellaneous  cases   466 

Ball;  special,  in  suit  for  slander  by  wife         690 

T»ifcTnKit,   SeeCHBOKB. 

Carriers;  railroad  companies  as  private  car- 
riers in  drawing  special  trains  or  spedal 
oars  161 

Checks;  right  to  stop  payment  of  816 

Contraots;  validity  of  contract  for  services 
to  procure  legislation:— In  general;  oon^ 
damnation  of  such  contracts  generally: 
contingent  fee  makes  contract  void;  con- 
tract for  personal  influence  or  lobby  serv- 
ices; application  of  rules;  analogous  oases  787 
Bight  to  rescind  or  abandon  contract  be- 
cause of  other  party*s  default:— <L>  Intro- 
duction: (IL)  condition  precedent:  (a)  how 
far  is  right  to  rescind  oontroUed  by  ques- 
tion of  condition  precedent;  (b)  charter  . 
party;  (ei  party  excused  by  nonperform- 
ance of  condition  precedent;  (d)  excuse 
for  not  performing  condition  precedent; 
<nL)  right  to  rescind  contract  without  lia- 
bility for  nonperformance:  (a)  necessity 
of  mutual  consent;  (b)  oontract  may  be 
rescinded;  (s)  duty  to  place  other  party  in 
datu  quo;  (<D  partial  performance;  (lYJ 
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party  seeking  to  rescind  must  not  be  hi 
default;  (VJ  right  of  party  rescinding  to 
recover  for  what  he  has  done;  (VI.)  right 
to  abandon  performance  and  recover  for 
breach:  (a)  performance  excused;  (b)  re- 
covery for  breach;  (c)  lost  profits  as  dam- 
ages; (YIL)  what  will  warrant  rescission; 
(Vm.)  application  of  above  rules  to  vari- 
ous kinds  of  contracts:  (a)  vendor  and  pur- 
chaser; (b)  constructive  contracts;  (c)  in- 
surance contracts;  (4)  continuing  con- 
tracts O 

Corporattons;  injunction  against  execution 
sale  of  property  of  108 

Injunction  against  Judgment  confessed  by   IMO 

Cotenancy;  husband  and  wife  as  Joint  ten- 
ants, tenants  in  common,  or  tenants  by 
entireties,  see  Husband  and  Wifb. 

Custody  of  law;  injunction  against  exe- 
cution sale  of  property  in  103 

Costom;  as  to  prior  appropriation  66S 

for  libel  or  slander  by  wife  689 

See  iHBUBAiroB. 
i;  as  ground  of  injunction   against 
Judgment  786 

Zyectment;  injunction  against  dispoasesslon 
in  1» 

Eniblements;lrlght  to3i  case  of  estate  by 
entireties  808 

Entireties.  See  Husband  and  Wm. 

Ezeention*   See  Injunoxxon. 

Exeeators  and  administrators;  injuno- 
.  tlon  in  favor  of  or  against,  to  prevent  ex- 
ecution sales  m 

Ezeasptions.  See  Ibjunotiov. 

ForoiUe  entry  and  detainer ;  injunc- 
tion against  dispossession  in  case  of 

Fraud;  as  ground  of  injunction  against  Judg- 
ment 
As  ground  of  injunction  against  Judgment 

when  arising  subsequent  to  its  rendition   MO 
•As  ground  of  injunction  against  Judgment 

by  confession  238 

Intent  to  defraud  whiob  will  sustain  attach- 
ment 46ft 

Oamishment;  injunctions  against  Judg- 
ments in  aoo 

Heirs;  within  meaning  of  insurance  policy   608 

Homestead;  injuncclon  against  sale  of,  un- 
der execution  100 

Hnsband  and  wiHsf  Injunction  against  ' 
execution  sale  of  wife^  property  112, 118 
Tenancy  by  entireties:— (1.)  Definition;  (IL) 
who  can  hold  this  estate;  (HL)  nature  of 
the  interest  of  each  spouse:  (a)  the  inter- 
est of  the  husband  during  the  Joint  lif^ 
time  at  common  law;  (b)  the  interests  of 
the  spouses  during  the  Joint  lifetime,  since 
the  married  women^  property  acts;  (e) 
right  of  the  spouses  and  their  representa- 
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tlTCS  to  emblements  at  oommon  law;  id) 
biuband^s  liffbt  to  compensatioa  for  fm- 
provemeDts;  (e)  bu9baDd*a  rigbt  to  com- 
mit waste;  (f)  buaband^  riirbt  to  eetovera; 
(g)  ri^bt  of  eitber  spouse  to  sue  for  wrongs 
to  tbe  entirety  property:  (IV.)  survivor- 
ship of  one  of  tbe  spouses  after  tbe  deatb, 
actual  or  dvil,  of  tbe  otber;  (Y.)  opera- 
tion of  tecbnlcal  rules  on  tbe  entirety  es- 
tate: (a)  rule  in  SheUeu^a  Ocue;  (b)  merger; 
<6)  equity  to  a  settlement;  (d)  vendor's 
lien;  (e)  notice;  (f)  homestead  exemption; 
ig)  construction  of  statutes;  (VT.)  wbere 
and  to  what  extent  entirety  estates  exist: 

(a)  list  of  states,  etc.;  (b)  construction  of 
statutes  atfectlnff  tbis  question;  (TIT.)  in 
wbat  subjects,  estates,  and  interests  en- 
tirety may  exist:  (a)  in  wbat  subjects; 
<b)  in  wbat  tenures;  (6)  in  wbat  titles; 
<d)  in  wbat  species  of  estate,  legal  or 
equitable;  (e)  In  wbat  estates:  (f)  in 
wbat  shares;  (YIIL)  creation  of  entirety 
estates:  (a)  by  act  of  law;  (b)  by  act  of  tbe 
party:  (1)  limitation  to  busband  and  wife 
without  specifying  bow  they  are  to  take; 
CD  limitation  expressly  by  entireties  In  a 
state  wbere  entirety  does  not  exist;  (8) 
limitation  to  husband  and  wife  as  Joint 
tenants;  (4)  limitation  to  busband  and 
wife  as  tenants  in  common;  (6)  limitation 
to  busband  and  wife  for  their  lives;  (6) 
limitations  in  peculiar  forms:  (c)  convey- 
ance by  entireties  to  spouses  one  of  whom 
cUready  has  an  estate  in  tbe  land  or  otber 
aubject-matter;  (d)  invalidity,  on  other 
grounds,  of  a  limitation;  (JX.)  tbe  share 
taken  by  husband  and  wife  under  limita- 
tion to  them  and  another  or  others;  (Z.) 
disposition  or  encumbrance  of  entirety 
property:  (a)  by  both  spouses  concurring; 

(b)  by  one  of  tbe  spouses  alone:  (1)  neither 
can  derogate  from  the  survivorship  right 
of  the  other;  0S)  each  can  in  most  states 
pass  bis  or  her  own  survivorship  rigbt; 
(8)  whether  a  conveyance  by  tbe  husband 
made  before  the  wife*s  death  was  void  for 
the  period  of  tbe  Joint  lifetime:  (XI.)  tbe 
effect  of  divorce  on  the  entirety  property: 
(a)  generally;  (b)  nullifloatlon;  (c)  dissolu- 
tion; (d)  separation  without  dissolution  of 
marriage;  (XIL)  partition  between  ten- 
ants by  entireties;  (XTII.)  adverse  posses- 
sion and  tbe  statute  of  limitations  805 

Liability  of,  for  wife's  libel  and  siander  *521 
Injunetioii;  against  execution  sales  or  other 
proceedings  under  final  process:— (I.)  Ex- 
empt personal  property:  (11.)  homestead; 
(IIL)  what  kind  of  property  first  liable; 
(IV.)  public  property;  (V.)  property  in  tbe 
custody  of  tbe  law:  (VI.)  railroad  and 
quasi  public  corporation  property;  (Vn.) 
partnership  property:  (VIII.)  property 
owned  by  third  parties:  (a)  condition  pre- 
cedent; (b)  real  estate;  (c)  wife's  real  es- 
tate: (d)  subsequent  purchasers:  (e)  fraud- 
ulent purchasers;  (/)  equitable  owners;  (g) 
right  of  third  party  to  require  levy  on 
other  property:  ih)  personal  property;  (i) 
slaves;  (j)  wife's  personal  property:  (IX.) 
personal  property  of  a  peculiar  value; 
(X.)  trust  property;  (XT.)  m  favor  ot  or 
against  executors  and  administrators:  {a} 
ML.  a  A. 


English  decisions:  (1)  to*  obtain  equal  dii- 
tributlon  of  assets;  (2)  foreign  artmtniatra- 
tors  and  executors;  (8)  costs;  (b)  American 
decisions:  0)  to  obtain  equal  distribatloa 
of  assets;  (2)  to  protect  heirs  and  legatoca; 
(8)  Judgments  against  administraton  or 
executors  personally;  (4)  Judgments  in  fa- 
vor of  administrators  or  executors;  (Si  sale 
to  pay  debts;  (XII.)  in  fbvor  of  aasigiiee 
for  creditors;  (Xm.)  in  favor  of  or 
against  lien  creditors:  (a)  mortiragee  of 
chattels;  (b)  mortgagee  of  real  property; 
(c)  attachment  creditors;  (eO  Judgment 
creditors:  (e)  mechanic's  lien;  (/)  landlord^ 
lien;  (XIV.)  in  favor  of  general  orediuna: 
(XV.)  ejectment  cases:  (XVI.)  summary 
proceedings  in  forcible  entry  and  de- 
tainer; (XVII.)  Jurfsdiotion  of  courts:  ra> 
to  protect  third  party;  (b)  exempt  prop- 
erty: (e)  other  cases;  (d)  Federal  and  state 
courts;  (XVm.)  remedy  at  law:  (a)  per- 
sonal property;  (b)  real  property:  (XTXJ 
irregularities:  (a)  execution:  ll)  condition 
precedent;  (2)  form;  (8)  time:  (4)  party; 
(5)  excessive;  (b)  levy:  (1)  excessive;  (2} 
mode,  manner,  and  description;  (8>  no- 
tice; (c)  sale:  (1)  notice  and  advertisement; 
(8)  appraisement;  (8)  costs;  (4)  time,  place, 
and  manner;  (S)  oflioer:  (XX.)  effect 
of  injunction  on  executions,  eaJea. 
and  final  process:  (a)  release  of  errors;  (b) 
releapo  of  lien;  (6)  officen  (d)  limitation; 
(XXL)  effect  of  time  upon  injunctions, 
executions,  and  Judgments:  (a)  injunc- 
tions and  executioDs;  (b)  dormant  judg- 
ments 

Against  Judgments  entered  on  conf  eaBion:~ 
(I.)  In  favor  of  creditors;  (II.)  for  irregu- 
larities; (III.)  for  fraud;  (IV.)  Judgments 
against  public  policy:  (a)  usurjr;  (b)  com- 
pounding crimes;  (c)  gambling  oonsfdera- 
tion;  (V.)  Judgments  against  sureties;  (VI.) 
Judgments  against  corporations;  (VIIJ 
Judgments  against  partners:  (VUI.)  Judg- 
ments against  executors  and  administra- 
tors; (IX.)  statute  of  limitations:  (X.)  con- 
sideration not  due:  (XL)  valid  defeose 
must  be  shown;  (XII.)  negligence;  (XOD 
remedy  at  law;  (XIV.)  other  matters 

Against  Judgments  in  gamishment  pro- 
ceedings:—<L)  Necessity  of  making  de- 
fense at  law;  (11.)  Injunction  for  errors 
and  irregularities;  (III.)  void  Judgments; 
(IV.)  fraud  and  mistake:  (V.)  payment: 
(VI.)  set-oif;  (VII.)  injunctions  in  behalf 
of  creditors  ; 

Against  Judgments  for  matters  arising  sub- 
sequent to  their  rendition:— (L)  Lack  of 
remedy  by  appeal  or  new  trial:  (a)  by 
mistake;  (b)  by  act  of  court  or  officer,  (d 
other  cases  or  defective  record;  (d)  by  neff. 
llgence:  (fl.)  lost  or  destroyed  reoord;  (1II.I 
for  fraud;  (TV.)  for  alteration  of  reoords 
(V.)  Judgments  set  aside,  reversed,  or 
superseded;  (VI.)  for  payment  or  satis- 
faction; (VII.)  in  behalf  of  surety;  (VTIL* 
for  set-off;  (IX)  for  newly  discovered 
evidence  f 

Against  Judgments  for  errors  and  irregu- 
larities:—(1.)  For  erroneous  rulings  and 
decisions:  (a)  generally;  (b)  in  refusing  a 
continuance;  (c)  in  rulings  on  pleadings 
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<yr  motions;  (d)  in  rulings  on  eridenoe;  (e) 
as  to  inoompetctody  of  evidence:  (/)  as  to 
Insufficiency  of  evidence:  (9)  as  to  ezceas- 
Ive  Judgments;  (h)  as  to  parties;  (TI.)  for 
Irregularities:  (a)  generally;  (6)  as  to  In- 
fftnts;  (e)  in  trial;  (d)  In  matters  of  form; 
<e)  in  pleadings  and  papers;  (/)  In  records 
and  dockets;  (g)  in  regard  to  time  of  ren- 
dering Judgment  700 
Against  Judgments  obtained  by  fraud,  ac- 
cident, mistake,  surprise,  and  duress:— 
a.)  Equity  Jurisdiction;  (IL)  fraud  in  ob- 
taining Judgments:  (a)  by  agreement:  (1) 
generally;  (2)  todiBmiSB;  (8)  to  give  notice; 
(4)  to  abide  by  other  matters;  (6)  to  allow 
a  defense;  (6)  to  continue  or  delay;  (7)  to 
compromise;  (8)  where  complainant  par- 
ticipated In  fraud;  (b)  by  concealment;  (e) 
In  matters  of  record;  (d)  in  matters  of 
party;  (e)  in  acts  committed  at  the  trial: 
</)  by  collusion;  (a)  other  matters;  (III.) 
on  account  of  accident:  (a)  sickness:  (1) 
of  party;  (S)  of  family;  (8)  of  witness;  (4) 
of  attorney:  lb)  death  of  attorney;  (c) 
other  causes:  (IV .)  on  account  of  mistake: 
ia)  of  law;  (b)  of  fact;  (V.)  on  account  of 
surprise:  (a)  generally;  (b)  in  matters  of 
witnesses;  (r)  in  regard  to  perjury:  (YL) 
on  account  of  duress  785 
XnaolTency;  injunction  in  favor  of  assignee 

for  ctcdltoi-8  to  prevent  execution  sale      124 
Zsisiirance;  rixbt  to  rescmd  contract  of,  for 

default  of  other  pnrty  00 

Who  are  "legal  representatives**  within  the 
meoning  ot  life  insurance  policies:— (L) 
In  general:  (II.)  other  words  combined 
with  the  words  "legal  representatives"  009 
Effect  of  riders  or  slips  attached  to  Insur- 
ance policies  838 
What  constitutes  an  accident  within  the 
meaning  of  an  accident  insurance  policy; 
(I.)  Definitions:  general  rules;  (IL)  inten- 
tional Injuries:  (a)  self-inflicted;  (b)  in- 
flicted by  others;  (c)  proviso  against  lia- 
bility for  intentional  injuries;  (III.) 
accident  and  disease:  (a)  distinguished: 
<b)  accident  caused  by  disease:  (c)  disease 
caused  by  accident;  (d)  disease  aggravated 
by  accident;  (IV.)  other  instances  208 
Who  are  "heirs"  within  the  meaning  of 
life  insurance  policies:—  (I.)  In  general; 
(II.)  other  words  combined  with  the  word 
•'heirs;'*  (III.)  widow  as  an  heir.  (IV.)  in- 
sured  as  heir  of  beneficiary  603 

Judf^ent.   dee  also  Injunction. 

Injunction  in  favor  of  Judgment  creditor 
against  execution  sales:  dormancy  of,  as 
ground  for  injunction  against  execution  142 
C>onfession  of,  as  fraud  to  sustain  attach- 
ment i88 
Injunotion  against,  for  matters  arisingsub- 
sequent  to  rendition                                    500 

Iiandlord  and  tenant;  injunction  in  favor 
of  landlord  against  execution  sale  129 

Jjeg9l  representatiwes.   See  Insctbancb. 

Jjevy  and  oeisure;  irregularities  in,  as 
ground  of  injunction  138 

lilbel;  liability  of  husband  and  wife  for  the 
wife's  libel  and  slander:— (I.)  The  com- 
mon-law doctrine:  (IT.)  effect  of  state  leg- 
islation; (in.)  the  question  of  the  hus- 
band's    presence   and    coercion;     (IV J 

80  L.  R.  A. 


Joinder  of  parties  and  actions;  (V.)  neces- 
sity of  service  upon  wif0;.  (VI.);  effect  of 
death  pending  action;  (VII.)  husband  and 
wife  as  witnesses;  (VIIL)  damages  and 
eyldenoe  in  mitigation:  <IX.)  effect  of  a 
Judgment  in  such  cases;  (X.)  action  on 
bail  bond  in  such  cases 

Idicenae;  limit  of  amount  of  license  fees:— 
(L)  Power  to  fix  license  fees  generally; 
(n.)  constitutional  restrictions  as  to 
amount:  (a)  provisions  against  discrimin- 
ation; (b)  provisions  against  violation  of 
contract  obligations:  (e)  provisions  requir- 
ing equality  and  uniformity:  (d)  direct  re- 
strictions as  to  amount  of  levy;  (e)  mis- 
cellaneous provisions;  (III.)  graduation  of 
license  fees;  (IV.)  limitations  peculiar  to 
municipal  corporations:  (a)  statutory  and 
charter  restrictions;  (b)  must  not  be  dis- 
criminating: (c)  under  a  general  power  to 
regulate:  (D  what  may  be  Included  in  the 
fee;  c3)  must  not  be  for  revenue;  (8)  distino- 
tion  between  measures  for  revenue  and 
regulation;  (4)  must  not  be  unreasonable 
or  in  restraint  of  trade;  (6)  reasonableness, 
by  whom  determined;  (8)  presumption  of 
reasonableness;  (7)  what  impositions  are 
reasonable;  (d)  under  a  power  to  restrain 
or  prohibit;  (e)  under  a  power  to  tax  or 
license;  if)  when  discretion  is  expressly 
conferred  415 

Liens;  injunction  in  favor  of  or  against  lien 
creditors  to  prevent  execution  sales  125 

liimltation  of  actions;  suspension  of,  by 

injunction  142 

Injunction  against  Judgment  confessed  on 
debt  barred  by  241 

IjObby*   See  OONTRAOTS. 

Merger;  Id  oase  of  estate  by  entireties  813 

Biistake;  as  ground  of  injunction  against 

Judgment  788 

Mortg^ag^;  injunction  in  favor  of  mort- 
gagee against  execution  sale  125 

Mnnli**pftl  eorporatlons*   See  Licensb. 

Natoralisation.   SeeAiiiENB. 

Partition;  between  tenants  by  entireties       835 

Partnership;  injunction  against  execution 

sale  of  property  of       .  105 

Injunction  against  Judgments  by  confession 
against  partners  240 

Payment;  as  ground  of  injunction  againsi 
Judgment 

Prior  appropriators*   See  Watkbs. 

Public  property ;  injunction  against  sale 

of.  under  execution  103 

Kailroads;  injunction  against  execution  sale 

of  property  of  104 

Records;  loss  or  alteration  of.  as  ground  of 
injunction  against  Judgments  SOi,  583 

Rescission*   See  Oontbaots. 

Set-off;  as  ground  for  injunction  against 
Judgment  in  garnishment  863 

Arising  after  Judgment  as  ground  of  in- 
junction 580 

Shelley's  case;  as  affecting  entirety  estate  812 

Slaves;  injunction  against  sale  of,  under  ex- 
ecution 117 

Summary      proceeding ;     injunction 

against  dispossession  by  120 

Surprise;  as  ground  of  injunction  against 
Judgment 
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Trosts}  Injunctton  against  ezeontfon  tale  of 

truft  iiroperty 
Usury;  aa  ground  of  In junotloo  against  iudg- 

ment  by  oonfeaaion 

Vendor  and  pnrehmoer;  right  of,  to  re- 
aoind  or  abandon  oontraot  because  of 
otber  part7*8  default 

Waste;  by  husband  on  Jand  held  by  entire- 
ties 

Waters;  appropriation  of  peroolating  waters 
on  public  lands 
Abandonment  or  loss  of  rights  of  prior  ap- 
proprlators  of :— In  general;  effect  of  non- 
usen  attempt  to  change  use;  abandon- 
ment prevented  by  use;  decisions  under 
statutes 
Change  of  use  or  channel  of  water  appro- 
priated:—In  general;  right  subsequently 
Tested  cannot  be  infringed;  priority  not 
lost  by  change;  right  may  be  sold;  right  to 
change  mill  location 
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Rights  In  water  of  streani  as  atfeeted  br 
aotofOod  or  natural  change  of  come    O 

Bight  of  prior  appropriation  of  wmterML) 
Bight  at  common  law;  (IL)  right  uoder 
special  statutes  or  customs:  (a)  mil  actc 
(h)  customs:  (D  geoeial  doctrine  in  ntbi- 
ing  states;  (X)  source  of  right  of  appr^ 
priation;  (8)  against  whom  SYallahle;  (€ 
extent  and  limitation  of  rlgfat;  d)  for 
what  purpose  appropriation  iwimlMlWf; 
(Q)  who  may  be  an  approprlator;  (7)  what 
Is  an  appropriation  and  when  eomplete: 
(Q)  determination  of  priority;  (9)  Interfer- 
ence with  and  proteotloa  of  rigbt;  (V^ 
second  appropriation;  (ID  riparian  rlglilK 
(12)  statutes  affecting;  (18)  transmisBloo  of 
right;  (o)  act  of  Oongreas  of  1806;  {di  sta- 
utes  abolishing  riparian  rights  K 

Wltnessest  husband  and  wife  as,  In  aetiOB 
for  wif  o*s  libel  or  slander  B 
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yiANDONMEHT.    SeeWATSBS^  Notes 
3ufn>  BsiBFa. 

OCCIDENT.    See  also  Inburahcb,  28,  24. 

KOTEB  AND  BrDEFS. 

Accident;  as  ground  of  injunction  against 
ludgment.  786 

ICTION  OR  SUIT.    See  also  Corfoiul- 
TIONB,  2;  LiXNB,  1;  Tbobt8»  4. 

1.  A  city  is  not  required  to  repay  money  which 
las  been  paid  into  its  treasury  on  an  illegal  sale 
)f  waterworks  by  the  city  council,  before  re- 
K>vering  possession  of  the  property,  where  it 
las  not  appropriated  or  used  the  money  in  any 
¥ay.  Huron  WaUntark$  Co.  ▼.  Huron  (8.  D.) 

848 

2.  A  mortgagee  Is  not  bound  by  his  election 
>f  remedy  in  selling  land  under  his  mortgage 
ind  attempting  to  defend  his  title  thus  ac- 
quired, so  as  to  preclude  his  subsequent  claim 
>f  subrogation  to  earlier  securities.  Union 
Hortg,  Bkg,  d  T.  Go.  v.  Peters  (Miss.)        829 

3.  A  suit  to  set  aside  a  conveyance  and  re- 
rover  back  the  property,  which  has  been 
ibandoned  and  dismissed  without  trial,  while 
he  grantee  remains  in  the  undisturbed  posses- 
ion and  enjoyment  of  the  property,  will  not 
)rec]ude  the  enforcement  of  a  mortgage  in 
consideration  of  a  conveyance  of  the  property 
ecuring  the  grantor's  support  dunng  life. 
luttU  V.  BurffeU  (Ohio)  214 

4.  Unknown  assigns  need  not  be  made 
mrties  in  any  way  in  a  suit  to  annul  a  convey- 
ince  to  a  person  and  his  assigns,  where  no 
ransfer  by  him  is  shown.  Smith  ▼.  Corneliua 
W.  Vs.)  747 

5.  A  corporation  is  a  necessary  party  in  a 
luit  to  annul  its  act  as  ultra  vires.  Id, 

6.  All  the  bondholders  who  were  parties  to 
in  agreement  for  the  reorganization  of  a  rail- 
oad,  by  which  a  trustee  was  appointed  to  pur- 
rba.se  the  road  at  foreclosure  sale,  have  a  bene- 
Icial  interest  in  the  property  purchased  by  such 
rustee,  and  are  in  equity  to  oe  regarded  as  the 
eal  owners  of  it  as  tenants  in  common,  and 
my  of  them  are  entitled  to  relief  in  a  suit  by 
me  of  them  for  himself  and  others  similarly 
ituafed  to  enforce  the  trust  against  a  purchaser 
rom  the  trustee,  where  the  only  differences  in 
heir  situation  are  such  as  do  not  release  the 
>roperty  from  the  trust.  Indiana,  L  d  L  B. 
Jo.  V.  SwanneU  (111.)  290 

7.  One  of  two  codefendants  against  whom 
{0  L.  K.  A 


a  default  Judgment  is  fraudulently  entered 
may  maintain  a  suit  to  enjoin  the  execution  of 
the  judgment  against  him,  without  joinlnghis 
codefendants  in  the  action.  Merriman  v.  Wal- 
ion  (Cal.)  786 

NOTBS  ABD  BrIKFB. 

Action;  necessity  of  joinder  of  Joint  credit- 
ors. 765 

Abatement  of  suit  for  libel  or  slander  by 
wife  on  account  of  death  of  party.  -  52i9 

ACT  OF  GOD.    See  also  Watebs,  1. 

Notes  Ain>  Briefs. 

Act  of  God;  as  affecting  rights  in  water- 
course. 820 

ADMIRALTY. 

« • 

1.  A  state  statute  giving  a  right  of  actionfor 
death  by  negligence  is  applicable  to  a  death 
occurring  on  the  waters  of  Lake  Michigan, 
more  than  8  miles  from  the  shore  of  such  state, 
and  may  be  enforced  in  a  Federal  court  of  ad- 
miralty. Bigelaw  y.  Nickerson  (0.  C.  App. 
7th  C.)  886 

2.  A  Federal  court  of  admiralty  may  en- 
force a  state  statute  giving  a  right  of  action  for 
death  by  negligence,  where  the  death  occurs  in 
consequence  oi  a  collision  between  vessels.  I<L 

ADOPTION.    See  Pabbht  and  Chxldi. 

ADVERSE  POSSESSION. 

NoTOS  AND  Briefs. 
Against  wife  holding  by  entfareties.  885 

ALIENS.   See  also  CoNvnTunoNAL  Law,  7. 

1.  Congress  cannot,  without  the  consent  of 
the  state,  constrain  the  state  courts  to  entertain 
or  act  upon  applications  for  naturalization. 
8tate,  BushtDorth,Y.  Judffes  of  Inferim' Ct.  (N. 
J.  Sup.)  761 

2.  The  state  legislature  may  by  statute  pre- 
scribe and  limit  the  times  when  and  during 
which  applications  for  naturalization  may  be 
heard  in  the  state  courts.  Id, 

Notes  and  Briefs. 

Aliens;  powers  of  state  legislatures  and 
courts  in  respect  to  naturalization: — In  general; 
power  of  Federal  government  to  confer  power 
on  state  courts;  whmt  state  courts  may  act. 

761 

877 
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Arimals;  Appeal  and  Ebbob. 


ANIMALa 

Tbe  owDer  of  an  nuRltered  Jack  fa  not  liable 
for  a  filly  killed  by  it,  where,  without  his  know- 
ledee  or  iDteDtional  or  Degligent  permissioD,  it 
broke  from  tbe  place  io  which  it  was  kept,  un- 
der Baud.  &H.  (Ark.) Dig.  ^  7801,  makiuetbe 
owner  of  such  an  animal  liable  for  all  dam- 
ages sustained  by  its  "running  at  large." 
Briicoe  y.  Alfrey  (Ark.)  607 

NoTBs  AND  Briefs. 

Animals;  liability  for  injuries  by;  doctrine 
of  Mienter.  608 

APPEAL    AND    ERROR,      See    also 
Trial,  18. 

1.  An  appeal  lies  to  the  United  States  circuit 
court  of  appeals  from  an  interlocutory  order 
continuing  a  preliminary  injunctioD,  where, 
although  there  is  a  question  of  jurisdiction 
resting  on  the  challenging  of  a  state  law  as  in 
coDtiavention  of  the  Federal  Constitution,  yet 
at  the  threshold  of  the  case  the  further  ques- 
tion arises  whether  the  facts  relied  on  make  a 
case  of  equitable  cognizance.  Qreen  v.  MiUs 
(C.  0.  App.  4th  C.)  90 

2.  Filing  a  plea  to  the  merits  before  filing  a 
plea  in  abatement  to  the  jurisdiction  of  tbe 
court  upon  the  ground  of  citizenship  is  not  a 
waiver  of  the  question  of  jurisdiction  under 
the  act  of  Congress  of  March  8.  1875,  g  5, 
making  it  the  duty  of  the  Federal  circuit 
courts  to  dismiss  or  remand  a  suit  net  involv- 
ing a  dispute  properly  within  tbe  jurisdic- 
tion. Missouri  P.  B.  Co.  v.  Aieeh  (C.  C.  App. 
8th  C.)  250 

8.  An  appeal  from  the  Illinois  county  court 
upon  the  question  of  the  amount  for  which  a 
claim  against  an  insolvent  estate  should  be  al- 
lowed is  properlv  taken  to  the  appellate  court. 
Levy  V.  Chicago  'Nat  Bank  (111.)  880 

4.  A  statute  makine  the  judgment  of  th^ 
appellate  court  conclusive  on  all  questions  of 
fact  does  not  violate  the  provisions  of  the  Illi- 
nois Constitution  authorizing  appeals  and  writs 
of  error  to  the  supreme  court  in  all  criminal 
cases  and  cases  in  which  a  franchise  or  free- 
hold or  the  validity  of  a  statute  is  involved, 
and  *'in  such  other  case  as  may  be  provided  bv 
law."  Lake  8Iiore  dk  M,  8.  B,  Co.  v.  Bichards 
(111.)  83 

5.  A  judgment  that  one  of  the  parties  to  an 
election  contest  is  the  duly  elected  officer,  and 
that  he  is  eo titled  to  the  office  on  performing 
necessary  acts,  is  not  a  judgment  in  which  an 
election  has  been  ''annulled  and  set  aside," 
within  Nev.  Gen.  Stat.  §  1569,  requiring  the 
appeal  in  such  case  to  be  taken  within  Uiirty 
days.    Buckner  v.  Lynip  (Nev.)  854 

6.  The  appellate  court  is  confined  to  such  of 
the  interlocutory  orders  made  in  the  action  as 
are  appealed  from.  Wiggins  y.  William» 
(Fla.)  754 

7.  Attaching  a  certified  copy  of  a  justice's 

Judgment  as  an  exhibit  to  a  complaint  to  en- 
oin  the  execution  of  a  judgmeut  does  not 
make  it  a  part  of  the  record  so  that  it  can  be 
considered  on  appeal.  Oum-ECastie  Boofing 
Co,  V.  Mexico  PubtiMng  Co,  (Ind.)  '200 

8.  An  objection  that  evidence  was  incompe 
80  L.  R.  A. 


tent  on  the  question  of  dama^ea  caaoot  ht 
made  for  the  first  time  on  appeal,  where  tk 
objections  in  the  court  below  were  mere);  to 
the  competency  of  the  witnessea  and  as  to  ti4 
materiality  of  the  evidence  at  that  aUf^e  o( 
the  case.    Etane  y.  Keystone  Oas  Co,  (K.  l.\ 

6S1 

9.  An  appellant  cannot  assign  for  emn 
matters  which  affect  other  defendants  who  re- 
fuse to  join  in  the  appeal.  Baum  v.  JLjFfii 
(Miss.)  441 

10.  It  will  be  presumed  that  the  mlincs  cf 
the  court  below  excluding  from  evideoce  i 
will  offered  to  abow  the  conditioa  of  the  \esu- 
tor's  mind,  and  claims  filed  in  tbe  probatt 
court,  offered  to  show  his  financial  conditioe, 
were  correct,  where  the  will  and  the  claims  are 
not  contained  in  the  record.  uEtna  L.  h*. 
Co,  y.  Florida  (C.  C.  App.  8th  C.)  J*T 

11.  A  motion  to  direct  a  verdict  for  defend- 
ant is  abandoned  by  proceeding  to  introdcct 
evidence  to  sustain  tbe  defense  after  the  m>v 
tion  is  overruled,  if  it  is  not  renewed.  Liki 
Shore  d  M.  8.  B,  Co.  v.  Bichards  (UK)        & 

12.  Instructions  to  receivers,  which  setm 
material,  if  not  necessary,  to  their  work,  nur 
be  given  by  an  appellate  court  in  reviewlDg  in- 
structions given  by  a  lower  court.  Stratitt  r. 
Carolina  1.  Eldg.  dt  L.  Asso.  (N.  C.)  6^ 

ChHiunds  of  reTersai. 

13.  An  improper  or  insufficient  modtficati'^ 
of  an  instruction  is  not  ground  for  a  reversal 
if  on  tbe  facts  and  evideoce  in  the  case  it  vii 
not  misleading.  Prosser  y.  Montana  (7.  R  Oy. 
(Mont)  M4 

14.  For  the  court  to  assume  in  its  charge  (o 
the  jury  the  existence  of  undisputed  facts  is 
not  reversible  error.  Forsytii  ▼.  Bammod 
(Ind.)  STS 

15.  The  elimination  from  a  requested  io- 
st  ruction  for  defendant  in  a  criminal  trial,  cf 
the  direction  to  find  the  defendant  not  guflty. 
if  the  jury  find  the  facts  hypothesized  io  tbe 
instruction,  is  not  reversible  error,  althoagb 
it  is  the  better  practice  to  add  such  conclusioa 
to  each  instruction  which  warrants  it.  Peoj^ 
V.  Becker  (Cal.)  4i> 

16.  The  refusal  of  instructions  as  to  tbe 
rights  of  a  finder  in  respect  to  the  properiT 
found  is  reversible  error  in  a  prosecutios 
against  him  for  murder,  in  which  he  plea^is 
self  defense  and  tbe  evidence  shows  that  tbd 
homicide  occurred  while  he  was  attempting  ta 
enforce  a  right  to  possession  aa  against  \)» 
owner,  when  both  men  used  firearms,  since 
such  instructions  are  necessary  to  enable  tbe 
jury  to  determine  which  was  first  in  the  wronz. 

id. 

17.  The  accidental  absence  of  tbe  attoney 
of  a  party  when  the  verdict  is  received,  not 
due  to  any  order  or  action  of  the  court  or  soj 
conduct  by  the  counsel  or  parties  on  the  olber 
side,  is  not  cause  for  reversal.  Fitggerald  r. 
Clark  (Mont.)  801 

18.  An  alleged  error  in  allowing  tbe  jury  fa 
separate  temporarily, without  being  admooisbed 
by  the  trial  court  not  to  converse  aatooc 
themselves  or  with  others  upon  the  subject  of 
tbe  trial,  is  without  prejudice,  if.  upon  undi^ 
puted  facts,  no  other  verdict  could  have  brea 
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properiy  lendeied.    Kirby  ▼.  Wettem  U.  TeUg, 
Co,  (8.  D.)  612 

10.  A  judgment  against  an  insolvent  estate 
will  not  be  reversed  at  the  instance  of  the  ad- 
ministratrix, where  the  reversal  would  result 
in  no  benefit  to  her  or  the  estate  from  the  fact 
that  the  claim  has  been  allowed  by  the  probate 
oourt     Weare  Cammistion  Co.  v.  DrtUey  (111.) 

465 

20.  A  new  trial  solely  for  the  purpose  of  in- 
quiring as  to  the  damages  may  be  granted  on 
a  reversal  for  errors  affecting  damages  only. 
JPiekett  y.  Wilmington  ^  W.  B.  Co.  (N.  C.) 

258 

21.  A  rehearing  will  be  granted  for  the 
purpose  of  considering  new  matter  stated  in 
the  petition  therefor,  which  may  materially 
affect  the  merits  of  the  main  controversy,  and 
was  not  considered  at  the  rendition  of  the 
original  opinion.  Kirby  v.  WeaUm  U.  Teleg. 
Co.  (8.  D.)  612 

ATTACHMENT. 

A  conveyance  by  a  debtor,  legally  or  con- 
structively fraudulent  as  to  creditors,  as  con- 
tradistinguished from  fraudulent  in  fact,  is  not 
ground  for  attachment  by  them  under  the  Illi- 
nois attachment  law.  Weare  Commiuion  Co. 
▼.  JDnOey  (Dl.)  465 

KoTEB  AJXD  Briefs. 

Attachment;  what  intent  to  defraud  will  sus 
tain  an  attachment: — (I.)  Generally;  (II.)  ac- 
tual as  distinguished  from  constructive  fraud; 
(III.)  fraudulent  contraction  of  debts;  (IV.) 
agaiuRt  absconding  debtors;  (Y.)  for  removal 
of  property;  (YI.)  for  assignment,  disposal. 
or  secretion  of  property.  465 


BAIL. 

Notes  and  Briefs. 

Special,  in  suit  for  slander  by  wife. 


580 


BALLOT.    8ee  Voters  and  Elections,  10. 

BANKS.    8ee  also  Checks,  1. 

1.  A  bank  which  guaranteed  the  payment  of 
the  checks  of  another  bank  that  was  not  a 
member  of  a  clearing-house  association,  in  or- 
der to  clear  its  checks,  and,  after  the  latter  back 
had  made  an  assignment  for  creditors,  and  a 
check  thereon  which  had  been  certified  for  the 
drawers  had  been  refused  at  the  clearing-house, 
paid  the  check  in  pursuance  of  the  guaranty, — 
did  not  do  this  as  agent  of  the  other  bank,  but 
became  an  assignee  of  the  check,  with  the  ri^ht 
to  recover  thereon  against  the  drawers.  Voltz 
V.  National  Bank  (111.)  155 

2.  A  bank  which  at  its  customer's  request 
mails  its  own  draft  to  his  creditor  in  payment 
of  the  creditor's  draft  on  him  cannot  defeat  the 
creditor's  right  to  its  draft  by  intercepting  it  in 
the  mail,  although  it  extended  credit  for  the 
amount  of  the  draft  to  its  customer  in  ignor- 
ance of  the  fact  that  he  was  insolvent.  Canter- 
bury V.  Bank  of  Sparta  (Wiil)  845 


Notes  and  Briefs. 

See  also  Checks. 

Banks;  acceptance  of  check  as  payment  on 
collection.  801 

BASTARDY.  See  Descent  and  Dibtri- 
botion,  1. 

BATHS.    See  Ck>KPORATiON8, 1« 

BENEFIT  SOCIETIES. 

1.  The  adoption,  certification,  promulgation, 
and  printing  as  one  full  and  complete  instru- 
ment, of  a  constitution  by  the  proper  body  of 
a  benefit  society,  will  cause  that  instrument  to 
annul  and  supersede  all  portions  of  former  con- 
stitutions which  are  not  embodied  in  it.  Su- 
preme Lodge  K,  of  P.  v.  La  Malta  (Tenn.)  888 

2.  The  supreme  lodge  of  a  benefit  society 
cannot  deleirate  to  a  board  of  control  its  power 
to  enact  general  laws  affecting  the  whole  en- 
dowment rank  of  the  order,  without  express 
authority  in  the  charter.  Id. 

8.  Power  ^ven  by  the  supreme  lodge  of  a 
benefit  association  to  the  board  of  control  of 
the  endowment  rank,  to  have  "entire  charge 
and  full  control"  of  such  rank  does  not  author- 
ize the  board  to  enact  laws.  Id. 

4.  The  holder  of  a  benefit  certificate  who 
agrees  to  be  bound  by  all  laws  of  the  order 
'*nowin  force  or  that  may  hereafter  be  en- 
acted "  will  be  subject  to  a  subsequent  rule 
regularly  passed,  destroying  liability  on  certifi- 
cates in  case  of  the  suiciae  of  their  holders.  Id, 

Notes  and  Briefs. 

Benefit  societies;  obligation  of  contract  with 
members.  8d9 

BILLS  AND  NOTES.  See  also  Conflict 
OP  Laws;  Courts,  9;  Evidence,  11;  Ex- 
ecutors and  Administrators,  1,  2. 

1.  An  assignment  without  recourse  by  the 
payee  of  a  negotiable  note  payable  to  order 
will  not  prevent  an  indorsement  by  the  as- 
signee from  making  him  liable  as  indorser  of 
negotiable  commercial  paper.  De  Haas  v. 
Dibert  (C.  C.  App.  8d  C.)  189 

2.  The  negotiability  of  a  note  with  accom- 
panying interest  coupons  is  not  destroyed  by 
clauses  declaring  that  the  contract  shall  be  con- 
strued by  the  laws  of  the  state  in  which  it  is 
executed,  that  it  shall  draw  a  specified  higher 
rate  of  interest  after  maturity,  and  that  if  any 
coupon  is  not  paid  when  due  the  whole  debt 
shall  mature  at  that  time  without  demand,  and 
the  first  unpaid  coupon  shall  become  a  part  of 
the  principal  and  bear  interest  at  the  higher 
rate  specified.  Id, 

8.  Insolvency  of  the  maker  of  a  note  is  no 
excuse  for  failure  to  give  notice  of  dishonor. 
Hudson  Fumitttre  Co.  v.  Harding  (C,  C.  App. 
7th  C.)  51S 

4.  The  fact  that  persons  who  become  joint 
makers  of  a  corporation  note  are  directors  of 
the  company  and  constituted  a  majority  of  the 
board  does  not  make  it  unnecessary  to  give 
them  notice  of  dishonor  of  the  note,  when  by 
the  law  of  the  state  joint  makers  are  entitled 
to  the  same  notice  as  indorsera.  Id. 
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6.  A  ttatnte  making  all  Joint  obligations 
Joint  and  several  applies  to  the  indorsement  of 
a  promissory  note,  so  that  notice  of  nonpay- 
ment given  to  any  one  of  several  Joint  in- 
dorsers  is  safBdent  to  bind  him.  Jamagin  v. 
Stratum  (Tenn.)  495 

NOTBS  Ain>  BRIEF& 

^  Bills  and  notes;  effect  of  indorsement  with- 
out recourse  upon  negotiability,  189 

Notice  to  Joint  indorsers,  496 

BONDS.    See  also  Trttsts. 

1.  Money  is  not  loaned  to  a  city  treasurer 
who  is  also  a  banker,  so  as  to  relieve  his  sure- 
ties from  liability  for  it,  by  his  invalid  prom- 
ise, made  to  induce  his  election,  that  he  will 
pay  interest  on  the  balances  in  favor  of  the 
citv.     WilJcei  Barre  v.  RockafeUoto  (Pa.)     893 

i,  A  city  treasurer  who  borrows  money  in 
his  custody,  from  sinking  fund  commissioners 
who  have  the  power  to  invest  it,  holds  the 
monev  as  a  debtor  rather  than  as  an  officer; 
and  the  sureties  on  his  bond  are  not  liable  for 
his  repayment  of  the  money,  but  only  for  his 
care  of  the  security  held  by  him.  Id. 

8.  Interest  paid  to  himself  as  city  treasurer 
by  such  officer  on  money  which  he  bad  bor- 
rowed from  a  fund  in  bis  custody  is  held  by 
him  as  treasurer;  and  his  failure  to  pay  it  over 
to  his  successor  is  a  breach  of  his  official  bond. 

Id, 

4.  Commissioners  of  the  sinking  fund  of  a 
city  have  no  authority  to  purchase  from  the 
city,  for  that  fund,  bonds  of  tbe  city  at  the 
time  when  they  are  offered  for  sale  by  the 
city,  even  when  there  is  no  statute  expressly 
forbidding  such  purposes.  Kelly  v.  Mume- 
ap0/ij(Minn.)  281 

Notes  ai7D  Briefs. 
Bonds:  official,  default  of  treasurer.       898 

BOUNDARIES.    See  State,  1,  2. 

BRIDGES.    See  also  Couktibs,    1;    Mu- 
nicipal CoiiPORATiONB,  16;  Statutes,  6. 

The  transfer  of  the  management  and  con- 
trol of  public  bridges  and  ferries  may  be  made 
by  the  legislature  to  any  governmental  agency, 
—such  as  a  countv  court, — although  the 
bridees  and  ferries  belong  to  a  city.  Simon 
v.  ^fnihup  (Or.)  171 

BUILDING  AND   LOAN   ASSOCIA- 
TIONS.   See  also  Mortgage,  8. 

The  affairs  of  an  insolvent  building  and 
loan  association  are  to  be  settled  in  North 
Carolina  by  charging  borrowing  members  6 
per  cent  interest  on  the  amounts  they  re- 
ceived, with  a  credit  for  all  they  have  paid 
into  the  concern,  whether  it  was  called  "fines," 
"penalties,"  "weekly  dues,"  or  by  any  other 
name;  while  nonborrowing  members  are  enti- 
tled to  interest  at  the  same  rate  upon  the 
amounts  due  them.  8lraus$  v.  Carolina  1, 
Bldg,  di  L.  Asao,  (N.  G.)  698 

Notes  and  BmsFa 

Building  and  loan  associations;  rule  of  set- 
tlement on  insolvency  of.  698 

80  L.  a  A. 


CARRISRS.     See    also    Oommbbcb,   1; 
Teubgraphb,  1. 

1.  A  common  carrier  is  under  a  l^gal  duty 
to  accept  and  carry  whatever  is  offered  to  talm, 
at  a  reasonable  time  and  place,  of  a  kind  ibit 
he  undertakes  or  is  accustomed  to  carry,  sub- 
ject to  the  full  liability  of  a  common  carrier, 
unless  such  liability  Is  restricted  hr  a  valil 
agreement  between  such  carrier  and  his  em- 
ployer.   EirbyY.  WaUm  U,  Tdeg.  €k.  (a  D.) 

6» 

2.  A  common  carrier  has  a  right  to  make, 
and  as  a  condition  precedent  to  insist  upon  t 
compliance  with,  reasonable  rules  and  r^o- 
lations  designed  to  protect  its  interests  uid 
promote  the  safe  and  convenient  transactioa 
of  business,  when  the  same  contravene  bo 
consideration  of  public  policy,  and  in  no  mas- 
ner  affect  its  liability  under  tbe  statatory  or 
common  law.  Id, 

8.  A  railroad  company  is  not  a  common  <a> 
public  carrier  in  respect  to  a  special  train  of 
cars  loaded  with  wild  animals  and  other  prop- 
erty as  well  as  persons,  belonging  to  or  con- 
nected with  a  circus,  which  is  loaded  and  un- 
loaded by  the  proprietor  of  the  circos  and  is 
run  on  special  time  to  suit  his  convenience, 
under  a  special  contract  that  he  shall  assume 
all  the  risk  of  accidents,  the  only  duty  of  the 
railroad  company  being  to  haul  the  cars. 
Chicago,  M.  i  St.  P,  R.  Co.  v.  Wallace  (C.  C. 
App.  7th  G.)  161 

4.  A  railroad  company  hauling  a  special 
train  of  cars  as  a  private  carrier  may  lawfully 
contract  for  entire  exemption  from  tbe  risk  of 
accidents.  Id, 

6.  A  common  carrier  cannot  legally  exact 
an  agreement  limiting  its  liability,  as  a  condi- 
tion precedent  to  receiving  or  carrying  the  of- 
fered freight  or  message.  Kirby  y.  Watfrn 
U,  TeUg,  Co.  (S.  D.)  613 

6.  A  stipulation  in  a  bill  of  lading,  that,  in 
consideration  of  rates  inserted  therein  le» 
than  the  regular  rates,  it  is  agreed  in  case  of 
loss  or  damage  to  the  property  transferred 
that  the  same  shall  be  adiusted  at  an  agreed 
valuation,  which  is  less  than  the  actual  value 
of  such  property,— is  binding  upon  the  shipper. 
J.  J.  DougloM  do,  T.  Minnuota  Transfer  R, 
Co.  (Minn.)  860 

7.  An  agreement  restricting  the  carrier's 
liability  except  as  "  to  the  rate  of  hire,  the 
time,  place,  and  manner  of  delivery."  can 
only  be  manifested,  under  S.  D.  Com  p.  Laws, 
g  8888,  by  tbe  signature  of  the  passenger,  con- 
signor, consignee,  or  person  employing  such 
carrier.    Kirby  v.  Western  V.  Tdeg,  Co.  (8.D.> 

613 

8.  The  failure  of  a  carrier's  agent  to  stamp 
the  return  coupon  of  a  round  trip  ticket  in  or- 
der to  make  it  valid  for  use  under  tbe  carrier's 
regulations  will  not  Justify  the  expulsion  from 
a  train  of  a  passenger  who  had  presented  him- 
self to  the  agent,  and  signed  the  ticket  in  tbe 
agent's  presence,  and  delivered  it  to  and  re- 
ceived it  from  the  agent  under  such  circum- 
stances as  to  justify  the  belief  that  the  ticket 
had  been  properly  stamped.  Northern  P.  R. 
Co.  V.  Paumm  (G.  C.  App.  9tb  C.)  780 

0.  A  passenger  riding  on  the  platfcwm  of  a 
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«treet  ear  li  not  a  pasienger  *'  od  any  rail- 
road "  who  assumes  the  risk  of  injury,  under 
the  provisions  of  the  Kew  TorlL  geneial  rail- 
road law  of  1850,  g  48,  as  that  was  not  in- 
tended to  apply  to  street  railways.  Vail  y. 
Broadway  R.  Co.  (N.  iT.)  826 

10.  A  railroad  company  owes  no  duty  to  a 
passenger  as  such  after  he  alights  from  the 
train  at  a  station,  and  proceeds  towards  a  sec- 
tion house  connected  with  the  station,  for  the 
purpose  of  engaging  in  his  regular  business  as 
a  neddler.  KranU  t.  Bio  OrancU  W.  B.  Co. 
<TJtah)  207 

11.  A  railroad  company  is  liable  for  an  in- 
jury to  a  person  in  one  of  its  station  houses  in 
a  sparsely  settled  country,  although  he  was 
not  an  intending  .passenger,  caused  without 
any  provocation  by  one  of  the  employees  of 
such  company  aided  by  strangers,  in  the  pres- 
ence of  the  ticket  agent,  who  represented  the 
company,  and  who  made  no  effort  to  prevent 
the  injury.  Id. 

Notes  akd  BRiBFa. 

Carriers;  railroad  companies  as  private  car- 
riers in  drawing  special  trains  or  special  cars. 

161 

Duty  to  intending  passenger.  297 

Protection  of  passenger  against  assault  297 

Negligence  in  riding  on  platform  of  street 

car.  828 

Contract  limiting  amount  of  liability.     860 

CHARITIES.     See  also   Pubfetuitibs  ; 
Tazbs,  t 

A  gift  to  the  rector,  church  wardens,  and 
vestrymen  of  an  unincorporated  religious  so- 
ciety, in  trust  to  pay  the  salary  of  the  rectors  of 
the  parish  forever,  or  for  church  purposes  only , 
Is  for  a  charitable  use.  Alden  v.  Si,  Petefs 
PaH%h  (HI.)  232 

CHECKS*    See  also  Banks,  2l 

1.  Even  if  a  guaranty  by  one  bank  to  an- 
other for  clearing-house  purposes  is  ultra  viret, 
this  fact  will  not  avail  the  drawers  of  a  certi- 
fied check  who  are  not  parties  to  the  guaranty, 
when  charged  with  liability  to  the  bank,  which 
in  compliance  with  its  guaranty  had  paid  the 
check  and  become  an  assignee  thereof  after  the 
drawee  became  insolvent.  VdtM  y.  National 
Bank  (111.)  155 

2.  A  bank  which  cashes  a  check,  and  duly 
eends  it  for  collection  to  its  correspondent, 
"Whose  runner  duly  presents  it,  witn  other 
checks,  to  the  drawee,  receiving  in  payment 
the  latter's  check  drawn  on  another  bank  in 
the  same  city,  which  check  is  dishonored  be- 
cause not  presented  for  two  or  more  hours, 
during  which  time  the  drawee  fails,  cannot  re- 
<cover  from  an  accommodation  indorser  of  the 
original  check,  even  though  it  is  subsequently 
reclaimed  and  duly  protested.  Oomer  v.  Du- 
four  ,€kt.)  800 

Notes  Aim  Beibf& 


Checks;  right  to  stop  payment  of. 
CIRCUS.    See  Carbiers,  8. 
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CITIZENS.    See  CoHSTrnmoHAL  Law,  8. 
^L.  R.  A. 


CITY    ATTORNEY.       See   Mumicipai. 

COBPOKATIOMB,  20. 

CLAIMS.    See  also  Coktraotb,  9,  21,  22. 

The  trust  imposed  upon  the  states  by  the  act 
of  Congress  refunding  the  direct  tax  levied  in 
1881,  to  hold  the  same  for  the  benefit  of  the 
persons  from  whom  it  was  collected,  is  not 
binding  upon  states  which  paid  the  tax  out  of 
their  treasuries,  and  did  not  collect  it  by  a  levy 
upon  their  inhabitants.    Davit  v.  Com.  (Mass*.) 

748 

CLEARING  HOUSE.    See  Bank8»  1. 

CLERKS.    See  Ihsubahce,  6. 

CLUBS.    See  Iktozioatinq  Liquoas 

COMMERCE. 

1.  A  provision  in  a  carrier's  charter,  that  It 
shall  be  subject  in  the  transportation  of  freight 
to  the  laws  applicable  to  common  carriers, 
does  not  make  it  subject  to  state  control  when 
engaged  in  interstate  commerce.  Hovston 
Direct  Ifav,  Co.  y.  Iniurancs  Go,  nf  N.  A. 
(Tex.)  718 

2.  A  shipment  from  one  point  to  another 
within  the  same  state  is  interstate  commerce, 
although  a  bill  of  lading  is  given  and  charges 
are  collected  to  the  latter  point  only,  where 
the  destination  of  the  property  is  in  a  foreign 
state,  to  which  a  continuous  voyage  is  contem- 
plated, with  only  a  stop  to  change  carriers  at 
the  terminal  point  mentioned  in  the  bill  of 
lading.  Id. 

8.  A  10- pound  package  of  oleomargarino 
put  up  by  a  nonresident  manufacturer,  and 
sent  into  the  state  for  sale  at  retail  to  an  indi- 
vidual customer,  and  thus  sold  by  an  agent '  r 
use  as  food,  is  not  an  original  package  the  8<*.a 
of  which  is  protected  against  state  laws  by  the 
Constitution  of  the  United  States.  Com.  v. 
Paul  (Pa.)  890 

4.  A  reasonable  license  fee  charged  upon 
itinerant  vendors  of  drugs  or  articles  intended 
for  the  treatment  of  diseases,  who  publicly 
profess  to  cure  or  treat  diseases,  is  not  an  un- 
constitutional interference  with  interstate  com- 
merce, although  the  medicines  sold  were  in 
original  packages  brought  from  another  state. 
Btatey.  Whedock  (Xoi99)  429 

5.  The  provision  of  the  United  States  Con- 
stitution, conferring  upon  Congress  the  power 
to  regulate  commerce  among  the  several  states, 
does  not  prohibit  the  legislature  of  a  state  from 
enacting  a  law  subjecting  telej^raph  companies 
to  penalties  for  acts  of  negligence  occurring 
entirely  within  the  limits  of  the  state,  although 
such  acts  are  committed  in  dealing  with  mes- 
sages to  be  transmitted  to  points  in  other  states. 
Watem  U.  Teleg.  Co.  y.  Bbtoell  (Ga.)         158 

Notes  and  Bbiefs. 

Original  package,  what  is.  807 

COMMITTEE.    See  Leqiblatube. 


COMMON  LAW. 

There  is  no  common  law  of  the  Utaited 
States  except,  possibly,  as  the  common  law  of 
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Xsgland  has  been  adopted  with  refereDoe  to 
the  ooDBtruction  of  powers  granted  to  the  Fed- 
eral UDfoD.  Btidton  Furniture  Co,  ▼.  Hard- 
ing (C.  C.  App.  7th  0.)  618 

CONFLICT  OF  LAWS. 

The  liability  of  Joiot  makers  of  a  note  Is 
controlled  by  the  law  of  the  place  where  the 
contract  is  payable.  Hndion  Furniture  Co. 
▼.  Harding  (0.  C.  App.  7th  G.)  518 

Notes  akd  Bbiefb. 

Conflict  of  laws;  law  applicable '  to  con- 
tracts. 614 

CONGRESS.    8ee*ALiBNa. 

CONSTITUTIOITAL   LAW.     See   also 
Municipal  Cobfobations,  16. 

1.  Minn.  Qen.  Btat.  1894,  gg  2451-2466,  au- 
thorizing the  establishment  of  a  logger's  lien 
without  notice  to  the  owner,  but  not  preclud- 
iog  him  from  denying  in  a  subsequent  pro- 
ceeding plaintiff's  right  to  a  lien,  and  ^vioff 
him  an  opportunity  to  intervene  in  Ibe  original 
action,  is  not  unconstitutional  as  taking  the 
property  of  one  person  to  pay  the  debt  of  an- 
other without  due  process  of  law.  Brown  v. 
liarkham  (Minn.)  84 

2.  A  statute  to  regulate  by  taxation  or  other- 
wise the  privilege  or  right  to  receive  property 
Is  DOt  in  conflict  with  ihe  Ohio  bill  of  rights, 
which  recognizes  the  inalienable  right  of  ac- 
quiring or  possessing  and  protecting  property. 
State,  SchxoarU,  v.  Ferrie  (Ohio)  218 

3.  The  provision  of  Ohio  Const,  art.  2.  §  26, 
that  all  laws  of  a  general  naiure  shall  have  a 
uniform  operation  throughout  the  state,  does 
not  guarantee  the  general  protection  of  all  the 
inhabitants  of  the  state,  but  only  that  such 
laws  sh^l  be  in  foice  in  all  parts  of  the  state. 

Id. 

4.  The  exemption  by  the  Ohio  inheritance 
tax  law  of  April  20,  1894,  of  estates  of  $20,000 
and  under  from  all  taxation,  while  no  exemp- 
tion is  allowed  estates  exceeding  such  amount, 
and  the  taxation  of  larger  estates  at  a  higher 
rate  than  smaller  ones,  renders  the  act  uncon- 
siitutional  as  violating  the  Ohio  bill  of  rights, 
§  2,  declaring  that  all  political  power  is  in- 
herent in  the  people,  and  that  government  is 
instituted  for  their  equal  protection  and  ben- 
efit. Id. 

5.  The  provision  of  U.  8.  Const.  14th  amend. 
^  1,  that  no  state  shall  deny  to  any  person 
within  its  Jurisdiction  the  equal  protection  of 
the  laws,  &  not  broader  than  the  provision  of 
the  Ohio  bill  of  rights,  §  2,  that  government 
is  instituted  for  the  equal  protection  and  bene- 
fit of  the  people;  and  a  statute  imposing  an 
inheritance  tax  authorized  by  the  latter  pro- 
vision will  not  conflict  with  the  former.       Id, 

6.  There  is  no  unwarranted  discrimination 
against  citizens  of  other  states  in  Mich.  Sess. 
Laws  1893,  act  Ko.  74,  declaring  it  to  be  un- 
lawful for  any  person  to  solicit  insurance  within 
the  state  on  property  within  the  state  for  any 
nonresident  persons  without  procuring  from 
the  commissioner  of  insurance  the  certificate  of 
insurance  provided  for  by  the  statute.  People 
▼.  Qay  (Mich.)  464 

tOI^  R.  A. 


7.  The  fact  that  Chinamen  are  engmsed  ib 
the  hand  laundry  business  does  not  make  in- 
valid a  statute  imposing  a  license  fee  of  $25  go 
a  male  laondrymsn  employing  one  or  mve 
other  persons  in  such  business,  wbUe  the  fee  for 
a  steam  laundry  is  $15,  where  the  law  in  its 
terms  applies  to  all  male  laondrvmen  of  eveiy 
condition  and  nationality.  Btate^  Toi,  v. 
French  (Mont)  415 

8.  The  provision  as  to  cruel  and  unusoal 
punishment  in  U.  8.  Const.  8th  amend,  has 
no  application  to  crimes  against  the  laws  of  a 
state.    Oom.  v.  Murphy  (Mbss.)  73i 

9.  An  application  to  compel  the  atleodanoe 
of  a  witness,  which  will  delay  the  trial,  is 
properly  refused  where  the  attempt  would  be 
idle  because  he  is  without  the  jurisdiction  of 
the  court  and  beyond  the  reach  of  its  procesB. 
Fideli^f  A  C.  Co,  v.  Johneon  (Miss.)  2S» 

KoTBB  AKD  Bbiefb. 

Constitutional  law;  delegation  of  legislative 
power.  578,  61 S 

As  to  statute  giving  attorney's  fee&  492 

CONTRACTS.     See  also   Highways^  8; 

Iksurakob,  18. 

1.  The  acceptance  by  the  master  of  a  writ- 
ten contract  of  employment  signed  bj^  the 
servant  is  equivalent  to  its  formal  execution  bv 
the  former.     Vogel  v.  Pekoe  (Ul.)  491 

2.  A  church  does  not  take  the  benefit  of  an 
attorney's  services  in  prosecuting  a  preacher, 
so  as  to  make  it  liable  to  pay  for  them,  by  a 
resolution  for  the  removal  of  the  preacher  from 
the  parsonage,  which  recites  his  suspensioa 
from  the  ministry  upon  the  charees  presented 
against  him.  Parehley  v.  Third  JL  SL  ChurA 
(N.  Y.)  574 

8.  An  oral  lease  of  land  for  one  year,  with 
the  privilege  of  three,  at  an  annual  rent*  is  for  a 
longer  period  than  a  year  within  the  statute  of 
frauds,  notwithstanding  the  lessee's  option, 
since  he  could  not  compel  the  execution  of  the 
lease  for  a  year,  because  the  contract  contem- 
plates the  exercise  of  the  option  after  the  exe* 
cution  of  the  lease.    Hand  v.  Oagood  (Mich.) 

87$ 

4.  A  memorandum  of  an  order  for  the  pur- 
chase of  goods,  signed  by  the  agent  of  the 
buyer,  with  a  written  acceptance  signed  by  the 
agent  of  the  seller,  may  constitute  a  valid  con- 
tract within  the  statute  of  frauds.  Gerli  v. 
Poidehard  Silk  Mfg.  Co,  (N.  J.  Err.  &  App.)  61 

5.  A  construction  most  beneficial  to  the 
promisee  will  be  adopted  if  other  things  are 
equal,  when  the  terms  of  an  instrument  and 
the  relation  of  the  parties  leave  it  doubtful 
whether  words  are  used  in  an  enlarged  or  a  re- 
stricted sense.  Webster  y.  DtoelUng  Houee  Ine. 
Co,  (Ohio)  719 

Validity;  pablie  policy^. 

6.  No  action  can  be  maintained  on  a  coo- 
tract  the  consideration  of  which  is  eitl>er 
wicked  in  itself  or  prohibited  by  law.  Stars 
V.  FinkeUtein  (Neb.)  644 

7.  The  purchase  price  of  beer  cannot  be  re- 
covered where  it  was  sold  under  an  arrange- 
ment contemplating  its  resale  by  the  purchaser 
in  violation  or  law  under  pretense  of  an  agency 
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for  condactfng  a  bottling  department  ander 
the  license  of  the  seller.  2«L 

8.  Acontract  for  services  in  procnring  legis- 
lation which  forfeits  to  the  government  timber 
lands  previously  included  in  a  railroad  grant, 
and  gives  the  preference  in  purchase  thereof  to 
those  who  have  already  settled  thereon,  where- 
by the  other  party  to  Uie  contract  is  enabled  to 
buy  very  valuable  government  land  for  the 
paltry  sum  of  $t.26  or  $2.50  per  acre,  is  void 
as  against  public  policy.  HoulUm  v.  Dunn 
(Minn.)  787 

9.  The  legislature  may   authorize  the  em« 

Sloyment  of  an  agent  to  prosecute  claims  on 
ehalf  of  the  state  which  require  the  procure- 
ment of  legislation,  for  a  fee  contingent  on  his 
success.    Iktms  v.  Com,  (Mass.)  748 

10.  A  contract  to  pay  a  city  attorney  any 
compensation  other  than  his  salary,  for  con- 
ducting litigation  on  behalf  of  the  city  which 
is  within  the  scope  of  bis  official  duties,  is  void 
by  public  policy  as  well  as  by  the  provisions 
of  CaL  Const  art.  11,  §  9.  Buck  v.  Eureka 
(Cal.)  409 

11.  For  services  rendered  after  the  expira- 
tion of  his  term  of  office  under  a  void  contract 
to  pay  an  officer  extra  compensation  he  cannot 
have  any  recover/  under  the  contract,  though 
he  may  be  entitled  to  some  compensation  upon 
an  implied  contract.  Id, 

12.  The  promise  to  pay  interest  on  balances 
in  favor  of  the  city,  made  by  a  banker  to  induce 
his  election  by  tbe  council  as  city  treasurer, 
is  against  public  policy  and  is  incapable  of 
enf orcemen L   WiUtea  Barre  v.  Sockafelhw  (Pa. ) 

893 

18.  A  stipulation  between  an  employee  and 
a  guaranty  insurance  company  which  insures 
his  employer  against  the  employee's  fraud  or 
dishonesty,  to  the  effect  that  a  voucher  or  other 
evidence  of  payment  by  the  insurer  to  the  em- 
ployer shall  be  conclusive  evidence  aeainst  tbe 
employee  as  to  the  fact  and  extent  of  his  lia- 
bility to  the  insurer,  is  void  as  against  public 
policy  so  far  as  it  attempts  to  make  such  evi- 
dence conclusive,  although  it  mav  be  sustained 
to  tbe  extent  of  making  it  prima  lacie  evidence. 
Fidelity  dk  C.  Co.  v.  Eickhoff  (muxi,)  586 

14.  A  stipulation  against  liability  for  negli- 
gence of  a  railroad  company  setting  flre  to  build- 
ings erected  on  its  right  of  way  under  a  lease 
may  be  included  in  the  lease  without  violating 
public  policy.  Hartford  F,  Ins,  Co.  v.  Chicago , 
M.  dSL  P.  R,  Co.  (C.  C.  App.  8th  C.)        198 

Change;  rescission;   abandonment. 

15.  The  manner  in  which  compensation 
shall  be  paid  may  be  waived  or  modified  with- 
out destroying  the  promise  that  a  certam 
amount  shall  be  paid,  where  the  latter  is  the 
principal  part  of  the  contract.  DatisY,  Com. 
(Mass.)  748 

16.  Failure  to  deliver  the  first  instalment  of 

foods  on  a  contract  for  delivery  in  insttiltnents 
oes  not  justify  a  rescission  by  the  bu3er. 
Gerli  v.  F&idebard  SiUc  Mfg,  Co.  (N.  J.  Err.  & 
App.)  61 

17.  A  breach  of  contract  which  will  justify 
the  party  not  in  default  in  abandoning  perform- 
ance and  suing  for  damages  on  account  of  a 
breach    by  the  other  need  not  be  of  such  a 
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character  as  to  Tender  the  farther  execution  of 
the  contract  by  him  impossible,  but  if  the 
other  pitfty  refuses  to  treat  it  as  subsisting  and 
binding  upon  him,  or  by  his  act  and  conduct 
shows  that  he  has  renounced  it  and  no  longer 
considers  himself  bound  by  it,  there  is  in  legal 
effect  a  prevention  of  performance  by  tbe  other 
party.  Lake  Shore  dbM.8,R.  Co.  ▼.  Bieharde 
(HI.)  83 

18.  It  can  make  no  difference  whether  a 
contract  has  been  partially  performed  or  tbe 
time  for  performance  has  not  yet  arrived,  in 
determining  the  right  of  one  party  to  regard  it 
as  abandoned  by  the  other.  Id, 

19.  Upon  election  to  treat  the  renunciation 
of  the  contract  by  the  other  party,  whether 
by  declaration  or  by  acts  and  conduct,  as  a 
breach  of  the  contract,  the  rights  of  the  parties 
are  to  be  then  regarded  as  culminating,  and  the 
contractual  relation  ceases  to  exist  except  for 
the  purpose  of  maintaining  an  action  for  the 
recovery  of  damages.  Id: 

20.  A  contract  whereby  the  first  party  agrees 
to  emplov  the  second  party  to  perform  such 
work  as  he  may  assign  to  him  from  time  to 
time  imposes  no  obligation  on  the  first  par^, 
and  a  provision  therein  for  the  forfeiture  of  a 
specified  sum  by  the  servant  in  case  he  shall 
leave  the  employment  without  a  specified  no- 
tice constitutes  no  defense  to  an  action  by  the 
latter  for  his  wa^es,  as  the  contract  is  void  for 
want  of  mutuality.     Vogel  v.  Pekoe  (111.)  491 

Breach;  performance. 

21.  A  state  cannot  resist  payment  of  com- 
pensation to  its  agent  who  has  under  his  con- 
tract with  it  become  entitled  thereto,  on  the 
ground  that  it  has  promised  the  United  States 
that  it  would  not  make  the  payment.  Davis 
V.  Com.  (Mass.)  743 

22.  A  waiver  of  claim  to  compensation,  or 
estoppel  from  asserting  it  under  a  contract  to 
collect  the  direct  tax  returned  by  the  general 
government  for  a  state  which  had  paid  the  tax 
out  of  its  treasury,  for  a  percentage  of  the 
amount  received,  is  not  worked  by  consenting 
to  its  receipt  on  condition  that  no  part  of  it 
shall  be  used  to  pay  the  claimant,  since  such 
consent  will  at  most  amount  to  an  agreement 
that  he  shall  be  paid  in  some  other  way.      Id. 

28.  The  refusal  of  a  mortgagor  to  furnish 
support  to  the  mortgagees  at  any  other  place 
than  his  own  home,  although  they  were  entitled 
to  claim  it  at  any  reasonable  place,  and  his 
declaration  that  he  would  notpa^  for  any  sup- 
port furnished  by  others,  constitute  a  breach 
of  the  condition  of  the  mortgage,  on  which  an 
action  of  foreclosure  may  l)e  maintained  for  the 
reasonable  value  of  support  furnished  by 
others,  without  any  request  of  the  mortgagor 
or  demand  upon  him.  TuiUe  v.  Burgett 
(Ohio)  214 

24  Support  at  such  place  or  places  as  may 
be  selected  by  the  mortgagees  can  be  claimed 
by  them  under  a  mortgage  condf  lo  led  that 
tbe  mortgagor  shall  furnish  them  uuring  life 
comfortable  rooms,  food,  clothinff,  medicine 
and  medical  attendance  in  sickness,  with  neces- 
saries and  comforts  suitable  for  persons  of 
their  age  and  situation  in  life,  without  specify- 
ing any  place  where  it  shall  be  farnished;  and 
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they  are  Dot  obligied  to  receive  it  at  the  bouse 
of  the  mortgagor.  Id. 

25.  Any  reasooable  place  of  performauce 
may  be  designated  by  the  obligee,  aa  a  general 
rule,  when  no  place  of  performance  la  agreed 
upon  by  the  parties.  Id. 

26.  Lien  creditors  are  concluded  aa  to  the 
aofflclency  of  the  completion  of  a  building,  in 
the  absence  of  fraud  or  mistake,  by  its  accept- 
ance by  the  architect  and  the  owner.  Oriental 
Hota  Co.  ▼.  QHffithM  (Tex.)  765 

Notes  and  Bribf& 

Contracts;  for  support  of  person;  place  of 
support  215 

To  procure  legislation.  744 

Against  liability  for  negligence.  194 

Waiver  of  right  by.  687 

Illegal  purpose  of.  644 

Validity  of  contract  for  services  to  procure 
legislation: — In  ^neral;  condemnation  of  such 
contracts  generally;  contingent  fee  makes  con- 
tract void;  contract  for  personal  influence  or 
lobby  services;  application  of  rules;  aoalogotis 

787 


Bight  to  rescind  or  abandon  contract  because 
of  other  party's  default:— (I. )  Introduction ;  (II.) 
condition  precedent:  (a)  how  far  is  right  to  re- 
scind controlled  by  question  of  condition  pre- 
cedent; (b)  charter-party;  (r)  party  excused  by 
nonperformance  of  condition  precedent;  (e/) 
excuse  for  not  performing  condition  precedent; 
(III.)  right  to  resclDd  contract  without  liabil- 
ity for  nonperformance:  (a)  necessity  of  mutual 
consent;  (5)  contract  may  be  rescinded;  {c)  duty 
to  place  other  party  in  $tafv  quo;  {d)  partial 
performance;  (IV.)  party  seeking  to  rescind 
must  not  be  in  default;  (V.)  right  of  party  re- 
scinding to  recover  for  what  be  has  done:  (VI.) 
right  to  abandon  performance  and  recover  for 
breach:  (a)  performance  excused;  (jb)  recovery 
for  breach;  {c)  lost  profits  as  damages;  (VIL) 
what  will  warrant  rescission;  (VIII.)  applica- 
tion of  above  rules  to  various  kinds  of  con- 
tracts: (a)  vendor  and  purchaser;  (6)  construct- 
ive contracts;  (e)  insurance  contracts;  (d) 
continuing  contracts.  88 

CORPORATIONS.  See  also  Courts,  6> 
7;  Evidence,  2,  8;  Executors  and  Ad- 
ministrators,   8;    Mortgage,   7;    Rb- 

OETVERS,   1. 

1.  A  lease  by  a  public  corporation  holding 
in  trust  medicinal  baths  belonging  to  the  state, 
by  which  a  private  person  is  for  the  term  of 
ninety-nine  years  given  exclusive  possession 
and  control  in  place  of  the  trustees,  is  ultra 
vires.    Smiths.  Cornelius {W.  \n,)  747 

2.  Directors  as  such  cannot  sustain  a  suit  to 
contest  a  lease  made  by  a  public  corporation 
on  the  ground  that  it  is  ultra  vires.  Id. 

8.  Notice  of  restrictions  annexed  to  the  grant 
of  power  by  a  law  authorizing  action  by  a  cor- 
poration is  chargeable  upon  persons  dealing 
with  the  corporation.  Id, 

4.  A  public  corporation  vested  with  powers 
by  the  state  to  be  exercised  for  the  public  can- 
not transfer  to  another  the  exercise  of  such 
powers,  and  make  a  lease  of  its  property  neces- 
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sary  to  enable  it  to  execute  its  fiuctionf,  wiCk 
out  legislative  consent.  R 

5.  A  consolidated  railroad  company  may  be 
held  responsible  for  the  acta  and  negiects  of  itt 
constituent  membera  aa  done  by  it  as  a  whole. 
Southern  R  Co.  t.  Bouknight  (G.  C.  App.  4)k 
0.)  623 

6.  Two  states  cannot  by  Joint  action  creaie 
a  corporation  which  will  be  regarded  aii 
single  corporate  entity,  and  for  jurisdictiooit 
purposes  a  citizen  of  each  state  which  joiiMd 
in  creating  it.  Missouri  P.  B.  CS?.  v.  Jfoi 
(0.  0.  App.  8th  0.)  239 

7.  An  interstate  corporation  bavine  by  om 
board  of  directors  formed  by  process  of  ooosoii- 
dation  or  otherwise  acta  in  each  of  such  st&ta 
as  a  domestic,  and  not  aa  a  foreign,  corpora 
tion.  Id. 

8.  The  result  of  creation  by  one  state  of  i 
corporation  of  a  given  name,  and  the  declm- 
tion  of  the  legislature  of  an  ad  Joining  state  tint 
the  same  legal  entity  shall  be  or  become  a  cot- 
poration  of  that  state,  and  be  entitled  to  exer- 
cise within  its  borders  all  of  its  corporate  faoe- 
tions  by  the  same  board  of  directors,  is  not  to 
create  a  aingle  corporation,  but  two  corpon- 
tions  of  the  same  name  having  a  different 
paternity.  R 

0.  Neither  the  want  of  oflScers  of  a  corpon- 
tlon  by  reason  of  failure  to  elect,  or  by  destii, 
nor  the  burning  of  the  mill  which  it  was  the 
object  of  the  corporation  to  carrv  on.  will  of 
itself  work  a  dissolution.    Be  Bel'ton  (La.)  66 

10.  An  existing  corporation  is  not  dissolved 
by  the  fact  that  its  shares  are  held  hyaiai 
number  of  peraons  than  the  law  requiies  as  i 
condition  precedent  to  ita  organization.      H 
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Corporations;  consolidation  of. 

Power  to  transfer  franchise. 

Power  to  make  by-law. 

Injunction  against  execution  sale  of  propertT 
of.  lid 

Injunction  againat  Judgment  confessed  br. 

»0 


Action  by  shareholders. 
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COTENANCY.    See  also    Hu8BAin>  a5I) 
Wife. 

Notes  akd  Briefs. 

Husband  and  wife  aa  Joint  tenants,  teoAoti 
in  common,  or  tenants  by  entireties,  see  Hcs- 

BAND  AHD  WiFB. 

COUNTERFEIT.    See  Injunction,  8. 
COUNTIES.      See    also    Election   Di» 

TRICTB,  1. 

1.  The  requirement  that  a  coanty  shall  pay 
the  debt  of  a  city  within  it,  made  by  Or.  act 
1896,  providing  for  a  county  tax  to  pay  the 
interest  and  principal  on  the  bridge  boods  of 
the  city  of  Portland,  is  unconstitutiooaL 
Simon  v.  Norlhup  (Or.)  Hi 

2.  The  power  to  divide  counties  or  towni 
and  erect  new  counties  and  towns,  or  to  change 
their  boundaries,  is  conferred  by  the  geoenl 
grant  of  legislative  power,  the  time  and  mo^ 
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of  exerctslng  wbtcli  ft  tn  the  dlscretton  of  the 
legislature,  uoless  restrained  by  other  pro- 
▼isions  or  arraDgemenU  of  the  ConstitutioD. 

Supen.  (N.  Y.)  74 

8.  The  provision  in  N.  Y.  Const  art  8,  g  5, 
that  nothing  in  that  section  shall  prevent  the 
division  at  any  time  of  counties  end  towns  by 
the  legislature,  althouffh  that  section  relates  to 
tbe  apportionment  of  members  of  assembly 
and  the  manner  of  constituting  assembly  dis- 
tricts, gives  the  legislature  power  to  chanee 
such  boundaries  in  its  discretion,  although  the 
county  boundaries  which  are  changed  may  be 
the  boundaries  of  a  senate  district  leL 

Notes  akd  Bbibfo. 

Counties;  division  of,  for  election  districts. 

75 

Legislative  power  to  impose  liabilities  upon. 

172 

COURTS.    See  alsoAoinRAi/rr;  Cobpoba- 

TIOMS,  6,  7;  MuiflCIFALCoBPOBATrOKB,  8. 

1.  A  statute  abolishing  a  Judicial  district 
before  the  expiration  of  tbe  term  of  office  of 
the  Judge  of  that  district,  and  transferring  all 
the  countiescomprisinff  it  into  another  district, 
is  within  the  constitutional  power  of  the  legis- 
lature.   Aikman  v.  Edtoardi  (Kan.)  149 

2.  The  public  policy  of  a  state  or  nation 
must  be  determined  by  its  Constitution,  laws, 
and  Judicial  decisions,  not  by  the  varying 
opinions  of  laymen,  lawyers,  or  Judges  as  to 
the  demands  of  the  interests  of  the  public. 
Hartford  F,  Ina,  Co,  v.  Chicago,  M,  d  8i.  P, 
R,  Co.  (0.  C.  App.  8th  C.)  108 

8.  The  legislative  character  of  the  function 
of  annexation  of  territory  to  a  city  does  not 
preclude  Judicial  examination  and  decision  on 
questions  as  to  the  preliminary  steps  and  the 
truth  and  sufficiencv  of  the  petition  for  annex- 
ation.   Forsyth  v.  Hammond  (Ind.)  676 

4.  Questions  of  the  necessity  and  expediency 
of  viaducts  over  railroad  tracks,  and  of  the 
portion  of  the  expense  which  the  dty  may 
properly  assume,  are  for  the  determination  of 
tbe  city  authorities,  rather  than  tiie  courts. 
Argentine  v.  Atehuon,  T,  4tS.F,B.  Co.  (Kan.) 

295 

6.  Ad  ordinance  which  is  unreasonable,  un- 
just, and  oppressive,  will  be  held  by  the  courts 
to  be  void.    Baiees  v.  CMeago  (111.)  22S 

6.  Courts  of  equity  are  not  open  to  a  foreign 
corporation  as  a  matter  of  strict  right,  but  as 
matter  of  comity.  National  Tdeph.  Hfg.  Co. 
▼.  Dubois  (SiM%,)  628 

7.  Jurisdiction  will  not  be  taken  on  service 
by  publication,  of  an  action  by  a  foreign  cor- 
poration ha  vine  a  place  of  business  in  the  state 
to  recover  a  debt  contracted  in  another  state 
and  not  reduced  to  Judgment,  from  a  nonresi- 
dent whose  only  property  in  tbe  state  consists 
of  hlB  interest  as  partner  in  a  firm  whose  prop- 
erty, assets,  books,  vouchers,  papers,  and  ac- 
counts, are  all,  with  few  except  ions,  in  anotber 
state  where  tbe  principal  business  of  tbe  firm 
is  carried  on  and  two  of  the  partners  live.    10, 

8.  The  relation  to  a  note,  of  a  party  whose 
same  is  signed  on  the  back  of  it»  is  a  question 
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of  general  law  on  which  Federal  courts  are  not 
bound  by  state  decisions.  Hudson  Furniture 
Co,  T.  Harding  (C.  0.  App.  7th  C.)  518 

0.  State  legislation  with  respect  to  the  law 
merchant  must  be  recognized  and  enforced  by 
Federal  courts,  although  in  the  absence  of 
such  statutes  they  are  not  bound  by  state  de- 
cisions on  the  subject.  Id. 

10.  A  state  statute  providing  that  all  persons 
becoming  parties  to  promissory  notes  payable 
on  time,  bv  signature  on  the  back  thereof, 
shall  be  entitled  to  the  same  notice  of  nonpay- 
ment  as  indorsers,  must  control  the  decirions 
of  a  Federal  court  as  to  the  rights  of  parties  to 
a  note  payable  in  that  state.  Id. 

11.  A  provision  of  a  state  statute  glvine  a 
cause  of  action  for  death  bv  negligence,  that 
the  action  shall  be  brought  in  some  court 
established  by  tbe  Constitution  and  laws  of  the 
state,  is  not  operative  to  deprive  a  Federal  court 
of  jurisdiction  of  such  action.  Bigelow  v. 
Niekerson  (C.  C.  App.  7tb  C.)  886 

12.  A  Federal  court  has  no  Jurisdiction  of 
an  action  by  a  citizen  of  the  state  against  a 
consolidated  railway  company  organize  under 
the  statutes  of  that  and  adjoining  states,  for 
personal  injuries  inflicted  within  the  state,  as 
such  corporation  is  a  domestic  corporation  for 
Jurisdictional  purposes.  Missouri  P.  R.  Co.  v. 
Meeh  (C.  C.  App.  8th  C.)  260 

13.  Decisions  by  state  courts  as  to  the  va- 
lidity of  a  contract  against  liability  for  negli- 
eence  are  not  conclusive  upon  the  Federal 
courts.  •  Hartford  F.  Iu%.  Co.  v.  Chicago,  M. 
A  81.  P.  R.  Co.  (C.  C.  App.  8th  C.)  198 

NOTBS   AKD  BbIEFB. 

Courts;  citizenship  of  consolidated  corpora^ 
tion.  250 

COVENANT.     See  LAin>L0BD  and  Tbh- 

ABT,  1. 

CRIMINAL  LAW.    See  also  Coitstitv- 
TiONAfj  Law,  8. 

1.  One  who  intentionally  commits  a  crime  is 
responsible  criminally  for  the  consequences  of 
his  act,  if  the  offense  proves  to  be  different 
from  that  which  he  intended.  Com.  y.  Murphy 
(Mass.)  784 

8.  The  legislature  is  ordinarily  the  Judge  of 
the  expediency  of  creating  new  crimes,  and  of 
prescribing  penalties,  whether  light  or  severe, 
for  prohimted  acts.  Id. 

8.  The  punishment  of  imprisonment  for  life 
under  Mass.  Stat.  1898,  chap.  486,  for  criminal 
intimacy  with  a  female  child  under  the  age  of 
sixteen  years,  is  not  in  violation  of  the  consti- 
tutional provision  against  cruel  or  unusual 
punishments.  Id. 

4.  Lack  of  knowledge  or  of  good  reason  to 
believe  that  a  girl  is  under  sixteen  yesrs  of  age 
is  no  defense  under  Mass.  Stat.  1898,  chap. 
466,  providing  the  penalty  of  imprison  ment  for 
life  in  case  of  criminal  intimacy  with  such  a 
person.  Id. 

5.  Procuring  reversal  of  a  Judgment  of  con- 
viction on  account  of  error  by  tbe  trial  court 
waives  the  r^ht  to  object  to  further  prosecu* 
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tloD  on  the  ground  of  former  jeopardy.    Me- 
Qinn  y.  8taU  (Neb.)  400 

6.  The  power  of  the  court  to  correct  a  Judg- 
ment  sentencing  a  person  to  death  and  to  fiofi- 
tary  confinement  until  execution  is  not  lost  by 
the  fact  of  imprisonment  after  sentence,  (in  the 
ground  that  this  is  the  suflfering  of  a  part  of  the 
sentence.  Id. 

7.  The  power  of  the  court  to  order  eonflne- 
ment  of  a  person  sentenced  to  death,  during 
the  time  before  execution,  does  not  rest  upon 
any  positive  provision  of  statute,  as  such  con- 
finement is  not  a  part  of  the  penalty  although 
it  is  a  necessary  incident  thereof.  id. 

Notes  aud  BsnEFa 

Criminal  law;  cruel  and  unusual  punish- 
ment. 7B4 

CRUEL  AND  UNUSUAL  PUNISH- 
MENT. See  Constitutional  Law,  8; 
OaniiNAL  Law,  8. 

CUSTODY  OF  LAW. 

NoTBs  AHD  Briefs. 

Inlunction  against  execution  sale  of  property 
in.  108 

CUSTOM.    See  also  Eyidehob,  29. 
Notes  ahd  Bbiefs. 
As  to  prior  appropriation.  665 

DAMAGES,    dee  also  Sale,  1. 

1.  Physical  impossibility  for  the  seller  to 
tender  Roods  at  the  proper  time  will  prevent 
his  obtuning  more  than  nominal  damages  for 
breach  of  the  contract  by  prior  notice  that  the 
purchaser  will  not  accept  the  goods.  Qerli  v. 
hkdebard  SOk  ]^g,  Co.  (N.  J.  Err.  ft  App.)  61 

2.  No  right  of  action  for  the  death  of  a  child 
exists  in  I^w  Jersey  merely  because  the  shock 
of  its  death  caused  the  sickness  of  its  mother, 
with  the  consequent  deprivation  of  her  services 
and  society  from  her  husband  and  the  increase 
of  his  expenses,  as  the  only  right  of  action  for 
death  is  to  recover,  under  N.  J.  Bev.  p.  294, 
for  the  pecuniary  loss  lesulting  therefrom. 
Muers  v.  Boibarn  (N.  J.  Err.  &  App.)         845 

8.  One  injured  by  the  negligence  of  another 
can  recover  only  for  such  future  pain  as  the 
evidence  shows  she  is  reasonably  certain  to  en- 
dure, and  not  for  such  as  there  is  a  reasonable 

Srobability  that  she  will  endure.    Smith  v. 
iiltoaukee  Buildmf  A  T,  Bxeh.  (Wis.)       604 

4.  The  impairment  of  the  capacity  of  a  mar 
rted  woman  to  perform  labor  can  be  considered 
as  an  element  of  the  damages  recoverable  in 
an  action  by  her  for  a  personal  injury,  where 
the  statutes  entitle  her  to  make  contracts  on 
her  own  account  and  give  her  the  right  to  her 
own  earnings.  Harmon  v.  Old  Colony  B.  Co, 
(Mass.)  668 

5.  A  verdict  for  $4,500  for  serious  and  per- 
manent injuries  to  a  young  man,  leaving  him 
badly  maimed  and  deformed  for  life  ana  prac- 
tically a  physical  wreck,  is  not  so  excessive  as 
to  be  set  aside.  Hotee  v.  Minneapolii,  St.  P.  d 
S.  8.  J£.  B.  Co.  (Minn.)  684 
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6.  Damages  of  a  land  owner  for  the  faQnre 
of  a  railroad  company  to  build  railroad  fences 
include  the  loss  of  his  privilege  to  connect  hh 
fences  with  such  fences  for  the  purpose  of 
making  an  ioclosure.  Qould  t.  Great  Ncrtk- 
emB.  Co.  (Minn.)  510 

7.  Damages  to  shade  trees  are  measored  by 
the  difference  between  the  value  of  the  land 
before  and  after  the  injury.  Etan*  v.  Ke^h 
itone  Gai  Co.  (N.  T.)  6&1 

Notes  Ain>  BBisFa 

Damages;  for  libel  or  slander  by  wife.    539 

Recoverable  by  wife  for  personal  injoir: 
impaired  capacity  to  labor  as  an  element.    658 

DEATH.    See  Admiralty;  Daicaoks^  2l 

DEDICATION.    See  also  Eyidskcb,  6^  8. 
Notes  and  Briefs. 
Dedication;  to  state.  748 

DEFINITIONS.    See  also  IseunAscR,  38, 
89;  Newspapers,  1;  Tjmr,  2. 

The  word  "direct,"  in  a  policy  inauring 
against  direct  loss  or  damage  by  fire,  means 
'*  immediate  "  or  "  proximate,"  as  diatiniruiahed 
from  '*  remote."  mvientrotU  v.  Qirard  F.  S 
U,  Im.  Co.  (Biinn.)  M 

Notes  and  BmKFa 

Definition;  month.  431 

DEPOSITIONS. 

1.  A  deposition  taken  before  certain  persons 
made  parties  to  a  suit  cannot  be  used  as  against 
them.  Smithy. Milwaukee BuHdtnT  ST.  BkL 
(Wis.)  504 

2.  Refusal  to  answer  a  cross-in terrogatorj 
which  does  not  appear  to  have  been  materbl 
will  not  prevent  the  admission  of  a  depoeitioo 
in  evidence.     White  v.  Solomon  (Mass.)         W 

DESCENT  AND  DISTBIBUTIOM.  See 

also  Husband  and  Wifr,  4. 

1.  The  next  of  kin  of  the  father  of  an  ille^ 
gitimate  child  that  has  been  adopted  with 
capacity  to  inherit,  but  not  legidmated,  have 
no  inheritable  blood  as  to  such  child.  Murpkff 
V.  Portrum  (Tenn.)  ***• 


2.  Property  descended  from  the  father  to 
an  illegitimate  child  who  has  been  adopted, 
but  not  legitimated,  will,  like  other  prop- 
erty of  the  child,  descend  on  his  death  in- 
testate to  his  mother  in  preference  to  the 
father's  next  of  kin,  under  the  general  pro- 
visions of  Mill.  &  v.  (Tenn.)  Code,  g  827S,  as 
to  inheritance  from  an  illegitimate  child  by  the 
mother.  M. 

DISEASE,    See  Inburance^  Notbb  ard 
Brubvs. 

DOWER. 

A  widow  who  is  not  and  never  baa  been  a 

resident  of  the  state  is  not  entitled  in  Kansas 

to  any  interest  in  real  property  of  berbosbaod 

I  in  that  sUte.    SmaU  v.  BmaU  (Kan.)  Mi 
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NOTBfl  AKD  BrISFS. 

Aa  jrroand  of  iDjuoction  against  jodgment 

786 
XSJECTHEITT. 

Notes  AND  Baiars. 

iDjanctfon  against  dispossession  in.         129 

XIjECTION.    8ee  Voters  and  Elections. 

TOjBCTIOV     districts.     See    also 
Counties,  8. 

1.  Tbe  oonstitutional  declaration  that  a  sen. 
«te  district  shall  consist  of  certain  specified 
counties,  when  construed  with  other  piovi- 
sioDS  making  population  the  basis  of  appor- 
tion naent  and  prohibiting  the  division  of  a 
eounty  between  senate  districts,  establishes  an 
organic  relation  between  the  boundaries  of  the 
counties  as  they  existed  at  that  time  and  the 
senate  districts  thereby  established,  ao  that  no 
change  of  county  boundaries  can  be  effectual 
10  chance  the  boundaries  of  the  senate  district. 
People,  Uender§on,y,  WetUhester  County  Supers. 
<N.  Y.)  74 

2.  The  annexation  of  a  portion  of  Westches- 
ter county  to  the  nty  and  county  of  New  York 
by  N.  Y.  Laws  1896,  chap.  984,  which  is  valid 
flo  far  as  it  affects  municipal  burdens  and  mu- 
nicipal rights,  leaves  the  annexed  territory  still 
«  part  of  the  32d  senate  district,  which  by  the 
Constitution  consisted  of  Westchester  county, 
and  within  the  jurisdiction  of  the  board  of 
supervisors  of  that  county  for  the  purpose  of 
including  it  within  one  of  tbe  three  assemblv 
districts  allotted  to  that  county  by  the  Ck>nsti- 
tuUon.  Id. 

Notes  and  Briefs. 

.  Election  districts;  constitutionality  of  change 
of.  75 

BliECTRIG   LIGHTS.    Bee  Municipal 
Corporations,  10. 

BLEVATOBS.    See  Eionent  Domain. 

EMBLEMENTS. 

Notes  and  Briefs. 
Right  to,  in  case  of  estate  by  entireties.  808 

EMINENT  DOMAIN. 

The  erection  and  operation  of  a  public  grain 
elevator  or  warehouse  upon  a  railroad  rieht  of 
way  acquired  in  condemnation  proceedings, 
whether  done  by  the  company  or  its  licensee  or 
lessee,  are  neither  misuse  nor  abandonment  of 
the  easement  in  the  land  occupied  by  such 
structure,  so  as  to  give  the  owner  of  the  fee  a 
right  to  resume  possession.  Gumey  v.  Min^ 
neapdii  Union  Elevator  Co.  (Minn.)  684 

Notes  and  Briefs. 

Eminent  domain;  public  purposes  for  exer- 
cise of.  849 

« Purpose*  for  which  railroad  right  of  way 
may  be  used.  534 

80L.R.A. 


EMPLOYERS*     LIABILITY     POL- 
ICY.    See  Insurance^  16. 

ENTIRETIES.    See  Husband  and  Wife, 
Notes  and  Briefs. 

ESTOPPEL. 

1.  The  state  is  not  estopped  from  levying  % 
tax  for  the  reason  that  no  attempt  has  been 
made  to  assess  the  property  for  manv  years, 
during  which  the  owner  has  borrowea  money 
bv  a  mortgage  on  the  property  for  the  erection 
of  a  building  upon  it.  and  agreed  to  pay  the 
taxes  on  such'  mortgage.  Portland  Hibernian 
Benev.  8oe.  v.  KeUy  (Or.)  167 

d.  One  who  has  accepted  the  appointment  to 
an  ofBce  having  at  least  a  potential  existence, 
and  has  received  the  emoluments  of  it,  is  es- 
topped from  endeavoring  to  show  to  his  own 
advantage  that  the  ofBce  has  never  been  law- 
fully  created  because  it  wss  not  done  in  the 
proper  mode, — as,  by  ordinance.  Buck  v. 
Eureka  (Cal.)  409 

3.  A  riparian  owner  is  not  estopped  to  use 
the  water  for  irrigating  purposes  by  failing 
to  object  to  the  diversion  of  wster  bv  a  lower 
appropriator.    Bargraw  v.  Cook  (Cal.)       890 

4.  One  who  fraudulently  obtains  money  on 
a  mortgage  by  representing  that  his  property 
is  unencumbered  is  estopped  to  contest  the 
mortgagee's  right  of  subrogation  to  earlier 
liens,  on  the  ground  that  they  are  barred  by 
the  statute  of  limitations.  Union  Mortg.  Bkg, 
&  T.  Co.  V.  PeUre  (Miss.)  8d9  ' 

6.  The  representative  of  a  deceased  person, 
who  stands  in  his  shoes,  is  bound  by  an  estoppel 
raised  by  the  fraud  of  the  decedent.  id. 

EVIDENCE.  See  also  DsPOsniONS;  Trial, 
14. 

Jadieial  notiee. 

1.  Judicial  notice  will  be  taken  by  the  su- 
preme court  of  Washington  that  at  least  that 
portion  of  the  state  east  of  the  Cascade  Moun- 
tains was  included  within  the  territory  where 
the  custom aiT  law  of  miners  was  in  force. 
Imaee  v.  Barber  (Wash.)  665 

2.  The  fact  that  many  unincorporated  church 
societies  have  been  in  existence  is  a  matter  of 
common  knowledge.  Alden  v.  8t,  Petet^e  Par- 
ieh  (ill.)  283 

Presnmptionfl  and  burden  of  prooH 

8.  Incorporation  of  a  church  society  cannot 
be  presumed  merely  because  the  statute  pra- 
scribeB  a  mode  by  which  such  societies  may  be 
incorporated.  Id. 

4.  A  quorum  shown  to  have  been  present 
will  be  presumed  to  continue  present  at  pro- 
ceedings taken  the  same  day,  until  the  contrary 
is  shown.  State,  Stanford,  ▼.  EUington  (N. 
C.)  583 

5.  The  fact  that  leas  than  a  quorum  of  a 
legislative  body  are  reported  by  the  tellers  aa 
voting  when  tbe  roll  is  called  overcomes  any 
presumption  that  a  quorum  present  earlier  in 
the  day  still  continued  present  Id, 

6.  Long  and  uninterrupted  possession  of  land 
by  the  state,  with  a  claim  of  ownership  for  pub- 
lic use.  and  user  bv  the  public,  will  raise  a  pre- 
sumption of  a  dedication  by  the  property  owner 
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for  sodi  public  xiae,    3mi1h  ▼.  Chmdiui  (W. 

Va.)  747 

7.  A  grant  will  be  presumed  from  long  aod 
tiniDterrupted  poMession  of  land,  with  claim 
of  owneranip.  Id, 

8.  A  presumption  of  a  grant  or  dedication 
by  Lord  Fairfax  as  lord  of  the  fee,  for  public 
use,  of  the  grounds  at  Bath  or  Berkeley 
Bprings,  West  Virginia,  arises  from  the  pos- 
session and  claim  of  ownership  by  that  state 
and  Virginia  for  119  years,  although  Va. 
act  1776  seizing  this  land  recites  no  consent  on 
the  part  of  Lord  Fairfax  and  makes  no  pro- 
Tision  for  obtaining  his  consent  or  giving  him 
oompensation.  Id. 

9.  The  presumption  is  that  a  comer  lot  fronts 
on  the  street  on  which  its  shorter  side  abuts,  if 
there  is  a  material  difference  in  the  length  of 
its  sides.    lUedo  v.  SfieiU  (Ohio)  698 

10.  The  front  of  a  comer  lot  while  vacant  is 
presumed  to  continue  to  be  the  front  after  the 
lot  is  improv^,  unless  the  contrary  appears 
by  the  style  and  character  of  the  improve- 
ment Id, 

11.  A  negotiable  promissory  note  made  by 
an  administrator  in  his  official  capacity  im- 
ports su£9cient  consideration  to  bina  him  per- 
sonally.   Qermania  Bank  v.  Michaud  (Minn.) 

286 

12.  The  duty  and  burden  of  showing  that 
an  act  of  legislation  within  the  ordinary  scope 
of  legislative  power  is  unconstitutional  rests 
upon  those  who  assert  Its  unconstitutionality. 
PeopU.Bender9on^  v.  We$tche9ter  County  Supers, 
(N.  Y.)  74 

18.  The  burden  of  proof  as  to  contributory 
negligence  is  on  the  defense.  Prosier  y.  Mon- 
tana 0.  R  Co.  (Mont)  814 

14.  A  vessel  bound  to  keep  out  of  the  way 
of  another  has  the  burden  of  proving  that  a 
collision  between  them  was  due  to  the  failure 
of  the  latter.  Bigelow  y.  Nickereon  (C.  G. 
App.  7th  0.)  886 

15.  A  telegraph  company  receiving  a  pre- 
paid telegram  in  Georgia  for  transmission  to  a 
point  in  another  state,  which  was  never  deliv- 
er^ to  the  addressee,  has  the  burden  of  show- 
iDff  that  it  was  transmitted  from  the  Georgia 
omce  with  due  diligence,  and  that  nondelivery 
was  due  to  default  or  some  other  cause  arising 
beyond  the  limits  of  the  state,  in  order  to  es- 
cape Uability  for  the  statutory  penalty  for  neg- 
ligence in  transmission.  We^em  U,  Teleg.  Co. 
y.  HouM  (Ga.)  158 

16.  A  party  excepting  to  a  claim  filed  in  in- 
solvency proceedings  has  the  burden  of  show- 
ing what  payments  have  been  made  thereon. 
Lety  V.  Chicago  Nat.  Bank  (111.)  880 

Documentary. 

1 7 .  Transcript  showing  entries  by  a  treasurer 
upon  his  books  are  not  conclusive,  but  only 

Srima  facie,  evidence  against  his  sureties  that 
e  is  liable  for  the  sums  with  which  he  has 
charged  himself.  WHket  Barre  y.  BoekafeOow 
(Pa.)  898 

18.  The  record  of  a  iudgment  against  a  rail- 
road company  for  personid  injuries  is  admis- 
sible as  against  a  purchaser  on  foreclosure  sale, 
who  agreed  as  part  of  the  price  to  satisfy  all 
claims  held  prior  in  lieUi  not  simply  to  estab- 

80  L.R.  A. 


lish  the  fact  of  its  rendition,  bnt  as  pnof  of 
when  the  action  was  brought  for  what,  aod  the 
amount,  for  the  purpose  of  showing  that  such 
Judgment  is  prior  to  the  mortgage  ooder  the 
South  Carolina  statute  giving  Judgmenta  for 
personal  injuries  precedence  over  raflroed 
mortgages.  Southern  R.  Co.  y.  Boukniffkt  (C 
C.  App.  4th  0.) 


Orspl  »s  to  writlnc^ 

19.  Oral  proof  of  a  separate  agreement, to  show 
that  the  consideration  of  a  conveyance  which 
recited  that  it  was  in  settlement  and  release  of 
the  claims  of  a  guardian  and  ward  against  the 
grantor,  included  also  a  release  of  the  ward's 
claim  against  the  guardian.  Is  inadmissible. 
Baum  y.  Lynn  (Miss.)  441 

20.  Oral  evidence  as  to  the  consideration  re- 
cited in  a  written  agreement  is  inadmissible 
when  the  stipulation  as  to  the  consideration  is 
contractual—as,  in  a  case  where  a  conveyance 
expressly  recites  that  it  is  made  for  the  settle- 
ment and  release  of  specified  claims.  Id. 

21.  Oral  declarations  of  a  party  to  a  written 
instrument  made  before  or  at  the  time  of  its 
ezecutioo,  of  an  intention  or  purpose  not  there- 
in expressed,  or  different  than  that  to  be  de> 
rived  from  its  terms,  are  not  within  the  rule 
which  permits  extrinsic  evidence  of  the  sitoa- 
tion  of  the  parties  and  of  the  surrounding  cir- 
cumstances, and  are  inadmissible  in  an  action 
on  the  instrument  where  its  reformation  is  not 
sought     Tuttle  y.  Bvrgett  (Ohio)  214 

22.  Parol  evidence  is  ndmissihle  to  show  the 
meanioff  of  the  words  "watchmaker's  ma- 
terials/Mn  a  policv  of  insurance  on  such  stock, 
where  there  is  nothing  in  the  policy  itself  to 
indicate  with  exactness  what  articles  were  in- 
tended by  such  term.  Jfor^y.  Conruettctit  F. 
Ins.  Co.  (Ga.)  885 

Opinions. 

28.  Testimony  that  fiat  can  were  placed  be- 
fore a  locomotive  for  the  purpose  of  allowing 
brakemen  and  switchmen  to  mount  upon  the 
brake  beam  of  a  car  by  grasping  the  brake 
staff  is  not  incompetent  as  an  opmion  of  the 
witness  or  as  a  statement  of  fact,  when  made 
by  a  witness  who  is  cognizant  and  observaut 
of  the  conduct  of  the  business.  Promer  v. 
Montana  C.  B.  Co.  (Mont)  814 

24.  A  diver  who  has  examined  a  vessel  sunk 
while  burning  is  not  incapacitated  to  give  his 
opinion  that  the' vessel  is  a  total  loss,  by  the 
fact  that  he  regarded  himself  as  not  competent 
to  estimate  the  cost  of  repairs  necessary- to  re- 
place it.  Jackson  y.  Brtiish  America  Ar 
Co,  (Mich.) 


ReleTaneyt  svtteienear* 

25.  Evidence  of  the  usual  and  customary 
way  of  mounting  flat  cars  in  front  of  a  road 
engine  when  uaea  in  switching  offered  to  dis- 
prove contributory  negligence  is  not  inadmis* 
Bible  on  the  ground  that  it  is  an  attempt  to 
excuse  negligence  by  usage  or  custom,  where 
it  does  not  appear  that  the  act  in  question  wss 

ritively  negligent    Proeser  y.  Jiontana  C. 
Co.  (Mont.)  814 

26.  The  existence  of  a  fault  in  one  mineral 
ydn  cannot  be  proved  by  showing  a  fault  in 
another  vein  which  is  claimed  to  be  a  cod> 
tinuity  of  the  vein  in  question,  in  the  absence 
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of  a  sbowiog  of  a  conUDalty  in  the  latter  fault. 
FitMgerald  ▼.  Clark  (Mont)  808 

27.  TesUmony  as  to  the  value  of  shade  trees 
Is  DOt  admissible  on  the  question  of  damages 
for  their  destruction,  as  the  damages  are  meas- 
ured by  the  depreciation  of  the  ralue  of  the 
land.    Ef>an$  y.  Keyaione  Qa»  Co,  (N.  Y.)  651 

28.  Evidence  of  occurrences  the  day  of.  bnt 
some  hours  before,  a  fatal  affray  Js  admissible  in 
a  prosecutioD  for  murder,on  the  question  of  self- 
defense,  where  they  were  a  part  of  the  occur- 
rences that  culminated  in  the  killing,  and  tend 
to  enlighten  (he  Jury  as  to  the  mentaJ  attitude 
of  the  men  toward  each  other  at  the  time  of 
the  affray.    PwpU  v.  Becker  (Cal.)  408 

29.  An  offer  to  prove  that  a  city  treasurer 
borrowed  money  in  his  custody  from  the  offi- 
cers who  had  power  to  invest  it.  and  that  he 
paid  interest  upon  it,  and  that  the  city  council 
approved  reports  showing  the  receipt  of  such 
interest,  should  not  be  rejected  in  an  action 
against  his  sureties  because  it  does  not  under- 
take to  set  forth  what  action  was  taken  before 
loaning  ^e  money.  Wilke$  Barre  y.  BoaVa- 
fOhw  (Pa.)  803 

80.  The  coincidence  of  the  decay  and  death 
of  vegetation  with  the  existence  of  the  leakage 
of  a  large  amount  of  gas  after  the  laving  of  a 
new  main  and  until  its  recalking,  and  the  fact 
of  the  healthy  growth  after  the  reculking, 
will  sustain  a  conclusion  by  the  Jury  that 
the  escape  of  the  gas  was  the  cause  of  the  in- 
jury.   Jbvant  V.  Keystone  Oa$  Co.  (K.  T.)  651 

81.  There  is  evidence  of  a  signature  to  a  con- 
tract where  the  party  testifies  that  it  resembles 
bis,  but  that  he  wi^es  to  have  the  contract 
identified  before  answering  further  if  there  is 
no  later  denial  of  the  signature.  White  v.  Solo^ 
mon  (Mass.)  537 

Notes  and;  Briefs. 

Evidence;  presumption  as  to  Jurisdiction  of 
tribunal  578 

EXECUTION.    See  Ikjitnction,  5,  Notes 
akdBbxefs^ 

EXECUTORS   AND   ADMINISTRA. 
TORS. 

1.  An  administrator  is  not  personally  liable 
to  the  payee  on  a  promissory  note  given  in  the 
name  of  the  estate  for  a  debt  of  the  deceased 
without  any  new  consideration,  and  when  the 
time  to  file  claims  has  expired,  and  when  the 
probate  court  has  never  allowed  the  claim  or 
ordered  it  paid.  Oermania  Bank  y.  Michaud 
(Minn.)  286 

2.  A  promissory  note  made  by  an  executor 
or  administrator  cannot  bind  the  estate,  al- 
though it  may  bind  the  maker  personally.  Id. 

8.  The  property  of  a  corporation  in  posses- 
sion or  custody  of  an  officer  at  his  death  does 
not  pass,  as  part  of  his  estate,  into  the  posses- 
sion and  control  of  his  administrator.  Be 
BeHon  (La.)  648 

Notes  amdBribfil 

Executors  and  administrators;  injunction  in 
favor  of  or  against,  to  pre?ent  execution 
sales.  120 

Validity  of  promissory  note  ot  286 
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EXEMPTIONS.    See  Injuhctiov,  None 
AKD  Bbibfs. 

EXILE.    See  Pabdok. 

EXPLOSIONS. 

Notes  aud  Briefs. 
Of  gas.  665 

FENCE.    See  IUilboads,  8,  4. 

FERRIES.    See  Bridges;  Munigifal  OoBt 
POBATIONS,  16;  Statutes,  6. 

FIUNO. 

An  application  for  a  writ  of  error  is  suffi- 
ciently died  on  Sanday  when  the  clerk  received 
it  on  that  day,  but,  being  doubtful  ss  to  his 
power  to  file  it,  merely  noted  the  fact  and  date 
of  its  receipt,  and  upon  the  next  day  marked 
it  "  Filed."  Hanater  F.  Ins.  Co.  y.  8/irader 
(Tex.)  498 

FIRE.    See  Munioifal  Corpobatioks,  12. 

FISHERIES. 

1.  Any  inhabitant  may  take  shell-fish  sny- 
where  in  the  waters  of  the  state  and  on  the 
shores  below  high-water  mark  as  it  exists  from 
time  to  time,  in  the  absence  of  any  express  re- 
striction on  such  right.    AUen  v.  Allen,  (R.  I.) 

497 

2.  Disturbing  the  thatch  of  a  riparian  owner 
by  digging  clams  below  high-water  mark  is 
not  a  trespass,  as  the  public  right  of  fishery  is 
paramount  to  the  private  right  to  cut  grass  or 
sedge.  Id. 


FOOD. 

nOTBS  AHD  BrTHFS. 

Interstate  trade  in  oleomargarine. 


FORCIBLE 
TAINER. 


ENTRY      AND 


897 
DE- 


Notes  ANB  Briefs. 


Injunction  against  dispossession  in  case  of. 

129 

FORFEITURE. 

1.  Rules  followed  in  courts  of  equity,  respect- 
ing forfeitures,  may  be  available  in  a  suit  at 
law,  where  the  facts  make  their  am>lication 
necessary  to  the  ends  of  Justice.  Webtter  v. 
DvoeUing  Hotus  Ins.  Co.  (Ohio)  719 

2.  Provisions  for  forfeiture  are  to  receive, 
where  the  intent  is  d  jubtful,  a  strict  construc- 
tion against  those  ^for  whose  benefit  they  are 
introduced.  Id. 

FORMER  JEOPARDY.    See  Cbixihal 
Law,  5. 

FRAUD.    See  also  Attaohmbht;  Injusc- 

TIOH,  8. 

Notes  and  Bbibfs. 

Fraud;  as  ground  of  injunction  against 
judgment  7b0 


890 


GABVISHKBirT—flOiaBSTBAD. 


As  ground  of  injunction  against  Judgment 
by  confefiflion.  288 

As  ground  of  injunction  against  Judgment 
when  arising  subsequent  to  its  rendition.    660 

Intent  to  defraud  wbich  will  sustain  attach- 
ment 465 

GARNISHMENT.    See  also  IicjUKcnoir, 
10. 

1.  An  employee  who  has  a  Judgment  against 
his  employer  for  injuries  may  garnish  an  in- 
surance company  to  reach  the  employer's 
right  of  action  against  it  upon  an  employer's 
liability  policy,  where  the  emplover  has  made 
an  assignment  in  insolvencv  before  action  is 
begun  by  the  employee.  Anoka  Lumber  Co, 
V.  Fidelity  db  0.  Co.  (Minn.)  680 

2.  A  nonresident  creditor  cannot  have  his 
property  in  a  debt  seized  In  a  state  to  which 
the  debtor  may  resort  merely  for  the  purpose 
of  doing  business  through  agents,  when  (he 
claim  arose  on  a  contract  not  to  be  performed 
within  the  state  and  the  debtor  does  not  reside 
therein.  Heimon  v.  Seatco  MJg,  Co.  (C.  C. 
App.  6th  C.)  864 

8.  A  debt  has  no  sittis  for  the  purpose  of 
garnishment  in  a  state  of  wbich  the  plaintiff, 
defendant,  and  garnishee  are  all  noniesidents, 
although  the  garnishee  is  a  foreign  corpora- 
lion,  which  by  general  provisions  of  a  state 
statute  is  subject  to  garnishment  in  the  state 
because  it  assumes  to  do  business  there.       Jcf. 

NOTSB  ANB  BbIBFS. 

'  Garnishment;    protection    of    nonresident 
against  365 

Injunctions  against  Judgments  in.  860 

GAS.    Bee  also  Tbial,  6,  7. 

1.  The  injury  to  shade  trees  bv  the  escape 
of  natural  gas  carelessly  suffered  to  escape 
from  a  gas  main  in  an  adjoining  street  renders 
the  gas  company  liable  to  the  owner  for  the 
damage.    Eoans  t.  Eey$tone  Oa$  Co.  (^.  Y.) 

661 

2.  The  duty  imposed  on  a  gas  company, 
of  supplying  gas  to  applicants,  includes  the 
duty,  when  the  proper  connections  have  been 
made  and  a  meter  furnished,  of  turning  on  the 
gas  when  applied  to  for  that  purpose.  8ehmeer 
▼.  Gaslight  Co,  (N.  Y.)  658 

8.  A  gas  company  before  turning  on,  or 
permitting  to  be  turned  on,  gas  for  the  bene- 
nt  of  tenants  in  an  apartment  house  who  have 
applied  for  it.  must  use  reasonable  precautions 
to  ascertain  that  the  pipes  in  the  building  are 
in  such  condition  that  the  gas  will  not  flow 
out  into  the  apartments  of  tenants  who  have 
not  applied  for  it,  to  their  injury.  Id, 

4.  A  gas  company  cannot  be  held  liable  for 
the  act  of  a  stranger  in  turning  gas  into  the 
pipes  of  a  building  without  its  knowledge  or 
request.  Id. 

5.  Notice  of  intention  to  turn  on  the  gas, 
and  request  to  inspect  as  to  the  condition  of 
the  pipes,  in  an  apartment  house,  cannot  be  in- 
sisted upon  by  a  gas  company  as  a  prereoui- 
site  to  Us  duty  to  make  such  inipeotion,  if  it 
his  adopts  the  custom  of  permitting  any  one 

80L.R.  A. 


to  turn  the  gas  into  a  building  after  plam  of 
the  piping  have  hem  fumishea  to  it  and  it  hss 
provided  a  meter.  U. 

6.  A  gas  company  cannot  deny  its  liabiHtj 
for  injuries  resulting  from  failure  to  use  leasoa- 
able  precautions  before  tumine  gas  into  sa 
apartment  building  to  see  that  In^ry  should 
not  result  from  the  escape  of  gas  into  the  rooini 
of  tenants  not  applying  for  it,  on  the  ground 
that  it  had  no  right  to  enter  upon  the  premises 
for  the  purpose  of  making  an  inspection,     ii. 

Notes  and  Briiefs. 

Gas;  negligence  causing  explosion  of;  dnty 
of  gas  company  as  to  connections.  6S» 

GIFT.    See  Husbasd  akd  Wifb,  V 
GRANT.    See  Etidence,  7,  8. 
GUARANTY.    See  Banxb,  1;  Chbckb,  L 

GUARANTY    COMPANY.      See  Cos- 

TRACTS,  18;  Ihsdrange,  18-15. 

HEIRS.    See  also  Insubancs,  80. 
Notes  akd  Bbiefb. 
Heirs;  within  meaning  of  insurance  policr. 


HIGHWAY& 


tti 


1.  An  ordinance  requiring,. any  owner  or 
contractor  constructing  any  building  abutting 
on  a  sidewalk  to  build  a  roofed  paasa/reway  iii 
front  of  the  building,  after  the  completion  of 
the  first  story,  is  a  reasonable  one;  and  anr 
owner  or  contractor  who  fails  to  do  so  is  lialife 
to  a  pedestrian  on  the  sidewalk,  not  guilty  of 
contributory  negligence,  who  is  injured  by  a 
brick  which  falls  mm  the  buildins.  Smitk  t. 
Milioaukee  Builder^  A  T,  EMi.  (Wis.)        501 

2.  One  who  undertakes  to  construct  the  iron 
work  in  a  building,  which  is  an  integnd  and 
substantial  part  thereof,  consisting  of  iroa 
girders,  beams,  and  floor  joists  set  in  the  walk, 
is  a  contractor  within  the  meaning  of  sui  ordi> 
nance  requiring  any  contractor  who  shall  build 
or  cause  to  be  built  any  building  abutting  oo 
a  public  sidewalk  to  build  a  roofed  passageway 
in  front  on  the  sidewalk,  after  completion  of 
the  first  story.  /dL 

Notes  aitd  Briefs. 

Highways;  legislative  power  tocontroL 

Contributory  negligence  of  traveler. 


179 


HOMESTEAD.    See  also  Waters,  11-18. 

Renting  for  business  purposes  the  larger 
portion  oi  a  building  resembling  ordinary  buai 
ness  structures  and  flush  with  the  sidewalk  of 
a  business  street,  reserving  as  the  only  home 
of  the  family  the  smaller  part  on  the  second 
floor,  will  not  deprive  it  of  its  homestead  char- 
acter under  Okla.  Stat  1898,  chap.  84,g2L 
providing  that  an  urban  homestead  shall  ooo- 
gist  of  a  fot  or  lots  and  the  iqiproti^ents  uaed 
as  a  home  for  the  family,  and  that  temporary 


HOXICIDB;  HUSBAHD  AHD  WUTB 


«ei 


venting  shall  not  chanse  its  character.    De 
JFord  V.  Fainter  (Okla.)  722 

Notes  and  BiuBFa 

Homestead;  injunction  against  sale  of,  under 
<«zeeuUon.  100 

Premises  used  in  part  for  reddenoe.        722 

HOMICIDE. 

1.  The  duty  to  refrain  from  killing  a  mere 
trespasser  is  not  limited  to  cases  where  the  tres- 
pass is  committed  in  a  peaceable  manner. 
PeopU  y.  Eecker  (Gal.)  408 

2.  A  first  felonious  assailant  may  justifiably 
kill  his  adversary  if,  after  in  frood  faith  with- 
drawing from  and  declining  further  combat, 
and  fairly  making  known  such  purpose  to  his 
adversaiy,  the  latter  forces  a  new  combat  upon 
him.  Id, 

8.  A  first  felonious  assailant  cannot  kill  the 
person  assaulted,  in  defending  himself  against 
a  deadly  return  assault  by  the  latter,  until  he 
has  in  good  faith  declined  the  strife  and  fairly 
made  known  to  the  latter  his  willingness  to  do 
so:  aud'the  immlneoce  of  his  danger  does  not 
relieve  him  of  the  necessity  of  so  declining  be- 
fore availing  himself  of  the  right  of  self-de- 
fense. Id, 

4.  Retreat  is  not  an  essential  condition  of 
the  right  of  a  person  feloniously  assaulted 
without  provocation  to  kill  his  assailant,  if  the 
assault  is  sudden  and  tbe  danger  great  or  appa- 
rently great;  and  under  such  circumstances  he 
may  pursue  and  slay  his  adversary  if  appa- 
rently necessaft  for  his  safety.  id. 

6.  That  an  attempt  to  kill  or  inflict  great 
bodily  harm  is  made  in  resisting  a  forcible 
trespass  against  personal  property  does  not  de- 
prive the  person  assaulted  of  the  rieht  to  kill 
his  assailant  without  retreating  and  declining, 
or  making  known  to  bis  adversary  his  willing- 
ness to  decline,  the  strife,  where  the  assault  is 
so  sudden  and  perilous  as  to  render  retreat  and 
declination  impossible;  but  as  he  is  the  first 
wrongdoer,  although  his  wrong  does  not  Justify 
tbe  attack  upon  him,  he  must  retreat  and  de- 
cline the  combat,  if  possible,  before  resorting 
to  killing  bis  adversary.  Id. 


Notes  and  Bbdsfs. 
Homicide;  right  of  self-defense. 
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HUSBAND  AND  WIFE.    See  also  Dam- 
ages, 4;  MOBTQAGB,  10. 

1.  Gifts  by  a  man  to  his  children,  of  personal 
property  constituting  tbe  bulk  of  hu  estate, 
are  valid  as  against  a  post  mortem  claim  by 
his  widow.    BmaU  v.  Small  (Kan.)  242 

2.  The  common-law  liability  of  a  husband 
for  slanderous  words  uttered  oy  his  wife,  al- 
though he  is  not  present,  and  in  which  he  has 
not  participated  In  any  manner,  has  not  been 
abrogated  in  Minnesota  by  tbe  statutes  relating 
to  married  women.  Morgan  v.  Kennedy 
(Minn.)  621 

8.  A  woman  who  has  been  given  tbe  custody 
of  minor  children  on  obtaining  a  divorce  can- 
not maintain  an  action  at  law  against  the  es- 
tate of  her  deceased  husband  for  their  board. 
Brawn  y.  ^niih  (R.  I.)  690 

SOURA. 


Entireties. 

4.  Husband  and  wife  taking  by  descent  as 
next  of  kin  take  by  moieties,  and  not  by  en- 
tireties, and  without  any  rights  of  survivorship. 
Brawn  v.  Baraboa  (Wis.)  820 

5.  A  Joint  conveyance  to  husband  and  wife 
vests  in  them  an  estate  in  entirety.  Branch  v. 
Polk  (Ark.)  824 

6.  A  wife  may  execute  a  mortgage  on  her 
interest  in  lands  held  by  the  entirety,  where 
tbe  state  Constitution  and  statutes  'have  ex* 
eluded  the  marital  rights  of  tbe  husband  in 
such  property  during  the  wife's  life,  and  given 
her  control  of  her  property.  Id. 

7.  Separate  mortgages  made  without  Join- 
der by  husband  and  wife  on  land  held  by 
the  entireties,  purporting  to  convev  an  undi- 
vided half  interest  in  land,  although  made  to 
tbe  same  person  and  for  the  same  purpose,  will 
give  to  the  mortgagee  on  the  death  of  the  hus- 
band no  lien  beyond  an  undivided  half  interest. 

Id. 

8.  A  tenancy  by  the  entirety  is  not  created 
by  a  will  giving  the  residuary  estate  to  a 
daughter  and  her  husband  in  "equal  shares 
and  proportions,  and  so  to  their  respective 
heirs  and  assigns  forever,"  where  tbe  statutes 
give  married  women  separate  and  independent 
property  rights.    Be  Bobin$an*e  Appeal  (Me.) 

881 

2.  Tbe  character  of  an  estate  as  one  by  en- 
tirety is  not  changed  by  the  fact  that  the  deed 
contains  a  proviso  that  in  the  event  tbe  wife 
should  survive  tbe  husband  '*she  shall  have 
the  use  and  enjoyment  of  said  land,"  and  '*  at 
her  death  tbe  estate  in  remainder  is  to  go  to 
her  children  by  the  said  husband."  CdU  Mfg. 
Ca.  y.  Caaier  (Tenn.)  815 

10.  A  statute  providing  that  tbe  husband 
and  wife  shall  not  be  ejected  from  tbe  wife's 
real  estate  by  virtue  of  any  Judment  against 
him  will  apply  to  estates  by  entfiety,  although 
tbe  rule  has  been  adopted  that  the  husband's 
rights  may  be  seized  and  sold  in  such  a  way 
that  in  case  he  should  outlive  his  wife  tbe  pur- 
chaser will  come  into  possession  of  the  whole 
estate.      '  Id. 

11.  The  rule  of  the  common  law  creatine 
estates  by  entirety  is  irreconcilable  with  both 
the  lelter  and  the  spirit  of  statutes  giving  mar- 
ried women  separate  and  independent  property 
rights.    Be  BMnion'i  Appeal  (Me.)  881 

12.  The  rents  and  profits  of  an  estate  by  en- 
tirety during  the  Joint  lives  of  husband  and 
wife  do  not  follow  the  nature  of  the  estate  in 
res|iect  to  their  disposal,  but  belong  to.  them  in 
separate  moieties,  the  wife's  share  of  which  is 
within  the  general  statutory  provisions  giving 
married  women  power  to  control  and  dispose 
of  their  own  property.  Bilee  y.  Fieher  (N. 
Y.)  805 

18.  The  common-law  right  of  the  husband 
to  the  entire  usufruct  of  an  estate  by  the  en- 
tirety during  the  Joint  lives  of  his  wife  and 
himself  is  not  an  Incident  of  that  estate,  but 
was  a  part  of  his  common-law  marital  rights. 

Id. 

KoTBs  AND  Briefs. 

Husband  and  wife;  injunction  against  exe- 
cution sale  of  wife's  property.  ^  112,  118 
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Illsoitimact— Ihjunctioh. 


Gift  b^  husband  to  defraud  wife.  245 

Liability  of,  for  wif e'a  libel  and  slander. 

681 

Tenancy  by  entireties:— (I.)  Definition;  (IL) 
^bo  can  bold  this  estate;  (III.)  nature  of  the 
interest  of  each  spouse:  (a)  tbe  interest  of  the 
husband  during  the  Joint  lifetime  at  common 
law;  ib)  the  interests  of  the  spouses  during  tbe 
Joint  lifetime,  since  the  married  women's  prop- 
erty acts;  ic)  right  of  the  spouses  and  their 
representatives  to  emblements  at  common  law; 
id)  husband's  right  to  compensation  for  im- 
provements; {e)  husband's  right  to  commit 
waste;  (/)  husband's  right  to  estovers;  (g) 
right  of  either  spouse  to  sue  for  wrongs  to  tbe 
eotirety  property;  (IV.)  survivorship  of  one  of 
the  spouses  after  the  death,  actual  or  civil, 
of  the  other;  (V.)  operation  of  technical  rules  on 
the  entirety  estate:  (a)  rule  in  Shdley'%  Oau;  (h) 
mer^rer;  (c)  equity  to  a  settlement;  (d)  vendor's 
lien;  {e)  notice;  (/)  homestead  exemption;  {g) 
construction  of  statutes;  (VI.)  where  and  to 
what  extent  entirety  estates  exist:  {a)  list  of 
states,  etc.;  (h)  construction  of  statutes  affect- 
ing this  question;  (VII.)  in  what  subjects,  es- 
tates, and  interests  entirety  may  exist:  (a)  in 
what  subjects;  (6)  in  what  tenures;  {c)  in  what 
titles;  {d)  in  what  species  of  estate,  legal  or 
equitable;  (^  in  whnt  estates;  (/)  in  what 
shares;  (VIII.)  creation  of  entirety  estates:  (a) 
by  act  of  law;  .(&)  by  act  of  the  party:  (1) 
limitation  to  husband  and  wife  without  speci- 
fying how  they  are  to  take:  (2)  limitations  ex- 
pressly by  entireties  in  a  state  where  entirety 
does  not  exist;  (8)  limitation  to  husband  and 
wife  as  Joint  tenants;  (4)  limitation  to  hus- 
band and  wife  as  tenants  in  common;  (5)  lim- 
itation to  husband  and  wife  for  their  lives;  (6) 
limitations  In  peculiar  forms;  (c)  conveyance 
by  entireties  to  spouses  one  of  whom  already 
has  an  estate  in  the  land  or  other  subject-mat- 
ter; {d)  invalidity  on  other  grounds  of  a  lim 
itation;  (IX.)  the  share  taken  by  husband  and 
wife  under  limitation  to  them  and  another  or 
others;  (X.)  disposition  or  encumbrance  of 
entirety  property:  (a)  by  both  spouses  concur- 
ring; ip)  by  one  of  the  spouses  alone:  (1) 
neither  can  derogate  from  the  survivorship 
right  of  the  other;  (2)  each  can  in  most  states 
pass  his  or  her  own  survivorship  right;  (8) 
whether  a  conveyance  by  the  husband  made 
before  the  wife's  death  was  void  for  the  period 
of  the  Joint  lifetime;  (XI.)  the  effect  of  di- 
vorce on  the  entirety  property:  (a)  generally; 
{h)  nullification;  (c)  dissolution;  ((f)  separation 
without  dissolution  of  marriage:  (XII.)  parti- 
tion between  tenants  by  entireties;  (XIIL)  ad- 
verse possession  and  the  statute  of  limitations. 

806 

ILLEGITIMACT.  See  Descbnt  and 
DiSTiuBnnoN,  1. 

INDEPENDENT  CONTRACTOR.  See 

Mabtkr  and  Sebvant,  8. 

INFANTS.  See  also  Injunction,  7;  Neoli- 
GBNCE,  4;  Parent  and  Child;  Writ 
AND  Process,  1. 

Failure  of  a  court  to  appoint  a  guardian  ad 
UUm  for  an  infant  defendant  does  not  make 
the  Judgment,  if  recovered  against  him,  soin- 
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valid  as  to  be   subject  to  coIlAtend  attach 
Lenysttin  v.  (/Brien  (Ala.)  701 

INdlERITANCE  TAX.    See  CoNSTiTn- 
noNAL  Law,  4,  5;  TAXEfl. 

INJUNCTION.    See  Action  ob  Suit,  7. 

1.  An  injunction  to  restrain  tbe  exercise  o( 
governmental  powers  under  an  ucooDstita- 
tional  statute  cannot  be  granted  on  behalf  of 
individuals  who  assert  do  threatened  infriii^ 
ment  of  rights  of  property  or  of  civil  rights. 
Oreen  v.  iRUs  (C.  C.  App.  4th  C.)  90 

d.  An  injunction  against  any  registration  of 
voters  on  the  ground  that  the  statute  providinf 
for  Uie  registration  is  unconstitutional  because 
its  provisions  are  so  unreasonable,  unnecessarj, 
and  burdensome  that  complainant  has  beea 
unable  to  register  after  repeated  and  persistent 
efforts  to  do  so,  cannot  be  grantedy  since  tbe 
action  sought  to  be  enjoined  is  political  and 
governmental,  and  will  not  infringe  any  right 
of  property  or  civil  right  of  the  oompiaiDaDt 
and  others  similarly  situated.  Id. 

8.  A  mandatory  injunction  to  compel  a  per- 
son to  distinguish  his  place  of  business  in  some 
mode  or  form  that  shall  be  a  sufficient  indics- 
tion  that  it  is  a  different  place  of  busaness  from 
thst  of  a  competitor  should  be  granted,  where 
be  has  imitated  the  building  of  \nother  dealer 
in  the  same  business  so  closely  as  to  deceive 
customers  and  with  intent  to.  deceive  them. 
and  has  omitted  the  use  of  anj)  name  or  sign 
which  could  designate  the  true  proprietorship 
of  the  store;  but  it  would  be  too  strict  a  rule 
to  compel  him  to  show  the  proprietoiship  of 
his  store.   WUnstock,  L,  db  Co.  v.  MaricB  (CaL> 

A,  An  injunction  to  restrain  the  collection  of 
a  tax  will  not  be  granted  merely  because  of  bo 
inaccuracy  in  the  name,  on  the  assessment  n^, 
of  the  owner  of  the  property.  ArtfamlJK- 
bernian  Benev,  8oc,  v.  Kelly  (Or.)  167 

5.  Injunction  will  not  lie  to  prevent  the  sale 
under  execution  of  exempt  property,  unless  it 
has  some  special  value  to  plaintiff,  where  the 
statutes  provide  a  remedy  at  law  for  the  recov- 
ery of  personal  property  and  damages  for  its 
wrongtul  seizure.    Parsam  v.  Eartman  (Or.) 

OS 

6.  The  enforcement  of  a  Judgment  at  law 
will  not  be  enjoined  merely  lor  want  of  juris- 
diction in  the  court  which  rendered  it.  unless 
such  judgment  is  shown  to  be  unjust  or  in- 
equitoble.  John  V.  FarweU  (Jo.  v.  BUbert 
(Wis.)  285 

7.  Injunction  will  not  lie  against  a  Judgment 
at  law  against  an  infant,  merely  because  no 

fuardian  ad  litem  was  appointed  for  him  and 
is  general  guardian  was  not  brought  into  tbe 
action.    Lnytein  v.  (y Brien  (Ala.)  707 

8.  A  Justice's  rendition  of  Judgment  for 
more  than  is  demanded  bv  the  affidavit  of  at- 
tachment does  not  make  the  Judgment  void  so 
as  to  warrant  an  injunction  against  Its  execu- 
tion. Oum- Elastic  Roofing  Co.  v.  Mexico  J^ib- 
UaUng  Co.  (Ind.)  700 

9.  A  clause  in  a  judgment  restraining  crea 
itors  from  prof>ecuting  garnishment   fHOoeed- 
ings  against  their  debtor  in  another  state  to 
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reach  exempt  wages,  "so  long  as  plaiD<ifl  re- 
mains a  resfdetit  of  this  siate/'  if  faconect,  is 
rendered  harmless  by  a  subsequent  clause  lim- 
iting the  operation  of  the  judgmenl  to  earn- 
ings whicn  are  exempt.  Qriggt  ▼•  Doeter 
(Wis.)  8eo 

10.  Creditors  who,  haying  instituted  garnish- 
ment proceedings  in  a  foreign  state  to  reach 
wages  exempt  by  the  law  of  the  debtor's  dom- 
icil,  dismiss  that  garnishment,  but  take  Judg- 
ment, issue  execution,  and  reach  the  wages  by 
garnishment  on  the  execution  after  the  issu- 
ance by  the  courts  of  such  domicil  of  an  order 
restraining  them  from  collecting  any  exempt 
wages  by  **said  garnishee  proceedings/'  may 
be  compelled  to  refund  to  the  debtor  the  ex- 
empt amount  reached,  with  interest.  Id. 

11.  An  injunction  against  enforcing  a  Judg- 
ment at  law  will  be  granted  where  the  deatn 
of  the  trial  judge  soon  after  the  trial  prevented 
the  perfection  of  an  appeal,  and  the  record 
shows  that  the  Judgment  is  without  evidence 
to  support  it.  Little  Rock  A  Ft,  8.  B.  Co.  v. 
WeiU  (Ark.)  560 

12.  A  defendant  against  whom  a  default 
judgment  has  been  fra^idulcntly  entered  is  not 
compelled  to  resort  to  certiorari  for  relief, 
rather  than  to  apply  for  an  injunction  against 
its  execution,  where  he  would  not  thereby  ob- 
tain as  effective  relief  as  he  could  by  injunc- 
don.    Merriman  v.  Walton  (Gal.)  786 

18.  The  entering  of  a  default  Judgment 
pending  negotiations  for  atransf  er  of  the  cause 
to  another  Jurisdiction,  which  is  concealed  until 
the  time  for  appeal  has  expired,  followed  b^  a 
justice's  refusal  to  vacate  the  same,  will  entitle 
the  defendant  to  have  the  execution  of  the 
judgment  enjoined.  Id, 

14.  Relief  will  not  be  denied  to  one  seeking 
to  enjoin  the  execution  of  a  judgment  because 
he  might  have  sought  it  under  a  different 
form  of  action,  in  a  state  where  the  various 
kinds  of  relief  are  administered  by  the  same 
tribunal,  and  there  is  but  one  form  of  civil  ac- 
tion for  the  enforcement  or  protection  of  civil 
rights.  Id. 

Notes  ahd  Briefs. 

Injunctions  against  execution  sales  or  other 
proceedings  under  final  process: — (I.)  Exempt 
personal  property;  (II.)  homestead;  (HI.)  what 
kind  of  property  first  liable;  (IV.)  public  prop- 
erty; (V.)  property  in  the  custody  of  the  law; 
(YI.)  railroaa  and  quasi -public  corporation 
property;  (VII.)  partnership  property;  (VIII.) 
property  ownea  by  third  parties:  (a)  condition 
precedent;  (b)  real  estate;  (e)  wife's  real  estate; 
{d)  subsequent  purchasers;  (e)  fraudulent  pur- 
chasers; (jO  equitable  owners;  (g)  right  of  tnird 
party  to  require  levy  on  other  property;  (h) 


personal  property;  (t)  slaves;  (J)  wife's  personal 

':  (Ia.)  personal  property  c " 
value:  (X)  trust  property;  (aI.)  in  favor  of  or 


against  executors  and  administrators:  (a)  Eng- 
lish decisions:  (1)  to  obtain  equal  distribution 
of  assets;  (2)  forei^  administrators  tnd  execu- 
tors; (8) costs;  (b)  American  decisions:  (1)  to  ob- 
tain equal  distribution  of  assets;  (2)  to  protect 
heirs  and  legatees;  (8)  judgments  against  ad- 
ministrators or  executors  personally;  (4)  judg- 
ments in  favor  of  administrators  or  executors; 
(5)  sale  to  pay  debts;  (XII.)  in  favor  of  assignee 
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for  creditors;  (XIII.)  In  favor  of  or  against  Hen 
creditors:  (a)  mortgagee  of  chattels;  (d)  mort-* 
gagee  of  real  property;  {e)  attachment  creditors; 
id)  judgment  creditors;  («)  mechanics'  lien;  (/) 
landlord's  lien;  (XIV.)  in  favor  of  general 
creditors:  (XV.)  ejectment  cases;  (XVI.)  sum- 
mary proceedings  in  forcible  entry  and  de- 
tainer; (XVIL)  jurisdiction  of  courts:  (a)  to 
protect  third  party;  {b)  exempt  property;  (e) 
other  cases;  (d)  Federal  and  state  courts; 
(XVni.) remedy  at  law:  (a)  personal  property; 
{b)  real  property;  (XIX)  irregulaiiiies:  (a)  exe- 
cution: (1)  condition  precedent;  (2)  form;  (8) 
time;  (4)  party;  (5) excessive; (b)  levy:  (1) excess- 
ive; (2)  mode,  manner,  and  description ;  (8)  no- 
tice; (e)  sale:  (1)  notice  and  advertisement;  (2) 
appraisement;  (8)  costs;  (4)  time,  place,  and 
manner;  (5)  officer;  (XX.)  effect  of  injunction 
on  executions,  sales,  and  final  process:  (a)  re- 
lease of  errors:  (b)  release  of  liens;  (c)  officer;  ((f) 
limitation;  (XXI.)  effect  of  time  upon  injunc- 
tions, executions,  and  judgments:  (a)  injunc- 
tions and  executions;  ifi)  dormant  Judgments. 

98 
Against  Judgments  entered  on  confession: — 
(I.)  In  favor  of  creditors;  (II.)  for  irregularities; 
(III.)  for  fraud;  (IV.)  Judgments  against  public 
policy:  (a)  usnrv;  (b)  conapounding  crimes:  (e) 
gambling  consideration;  (V. )  judgments  against 
sureties:  (VI.)  Judgments  against  corporations; 
(Vn.)  Judgments  against  partners;  (VIII.) 
Judgments  against  executors  and  administra- 
tors; (IX)  statute  of  limitations;  (X)  consid- 
eration not  due;  (XI.)  valid  defense  must  be 
shown;  (XII.)  negligence;  (XIII.)  remedy  at 
Uiw;  (XIV.)  other  matters.  285 

Against  judgments  in  garnishment  proceed- 
ings:—(I.)  {Necessity  of  making  defense  at  law; 
(iij  injunction  for  errors  and  irrei^ularities; 
(in.)  void  judgments; (IV*)  fraud  and  mistake; 
(V.)  payment;  (VI.)  set-off;  (VIL)  injunctions 
in  behalf  of  creditors.  860 

Against  Judgments  for  matters  arising  subse- 
quent to  their  rendition :~(I.)  Lack  of  remedy 
by  appeal  or  new  trial:  (a)  by  mistake;  (b)  by 
act  of  court  or  officer;  (c)  other  cases  of  defective 
record;  ((/)  by  negligence;  (II.)  lost  or  destroyed 
record;  (III.)  for  fraud;  (IV.)  for  alteration 
of  record;  (V.)  judgments  set  aside,  reversed,  or 
superseded;  (VI.)  for  payment  or  satisfaction; 
(VII.)  in  behalf  of  surety;  (VIII.)  for  set-off; 
(IX.)  for  newly  discovered  evidence.  560 

Against  judgments  for  errors  and  irregulari- 
ties:— (I.)  For  erroneous  rulings  and  decisions: 
(a)  generally;  (b)  in  refusing  a  continuancp;  (e) 
in  ruliui^s  on  pleadings  or  motions;  (d)  in  rulings 
on  evidence;  {e)  as  to  Incompetency  of  evidence; 
if)  as  to  insufficiency  of  evidence;  {g)  as  to  ex- 
cessive judgments;  (h)  as  to  parties;  (II.)  for  ir- 
regularities: (a)  generally:  (b)  as  to  infants;  (e)  in 
trial;  {d)  in  matters  of  form;  {e)  in  pleadings  and 
papers;  (/)  in  records  snd  dockets;  {g)  in  regard 
to  time  of  rendering  Judgment.  700 

Against  Judgments  obtained  by  fraud,  acci- 
dent, mistake,  surprise,  and  duress: — (I.) 
Equity  jurisdiction;  (II.)  fraud  in  obtaining 
judgments:  (a)  by  agreement:  (1)  generally;  (2) 
to  dismiss;  (8)  to  give  notice;  (4)  to  abide  by 
other  matters;  (5)  to  allow  a  defense;  (6)  to  con- 
tinue or  delay;  (7)  to  compromise;  (b)  where 
complainant  participated  in  fraud:  {b)  by  con- 
cealment; (c;  in  matters  of  record;  {d)  in  mattera 
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of  party;  (e)  io  acta  committed  at  the  trial;  (J)  by 
coUusioo ;  {g)  other  matters;  (III.)  on  account  of 
accident: (a) sickness :(1) of  party; (2) of  family; 
(8)  of  witness;  (4)  of  attorney;  {b)  death  of  at- 
torney; (e)  other  causes;  (lY.)  on  account  of 
mistake:  (a)  of  law;  (6)  of  fact;  (V.)  on  account 
of  surprise:  (a)  generally;  (b)  in  matters  of  wit- 
nesses; (e)  in  regard  to  perjury;  (Yi.)  on  ac- 
count of  duress.  786 

INSOLVENCY. 

1.  A  claim  upon  an  employer's  liability  pol- 
icy does  not  pass  to  an  assignee  in  insolvency 
proceedings  under  an  assignment  by  the  em- 
ployer, before  any  action  has  been  commenced 
against  him  by  the  employee  who  was  injured. 
Anoka  Lumber  Co.  v.  Fidelity  d  C.  0.(Hinn.) 

689 

2.  A  payment  upon  coDaterals  held  to  secure 
a  claim  against  an  insolvent  estate,  shown 
merely  to  have  been  made  upon  the  same  day 
that  the  claim  was  proved,  should  not  be  de- 
ducted from  the  amount  of  such  claim  as 
made  before  the  proving,  as  acts  done  upon  the 
same  day  will  generally  be  regarded  in  law  as 
done  at  the  same  time.  Levy  y.  Chicago  Nat. 
Bank  (Dl!)  880 

8.  A  secured  creditor  of  one  who  becomes 
insolvent  is  entitled  to  prove  his  claim  and  to 
participate  in  dividends  only  for  the  amount 
remaining  after  deducting  sums  realized  upon 
collaterals  up  to  the  date  of  filing  his  claim  and 
making  the  preliminary  proofs,  and  not  upon 
the  claim  as  it  exists  at  the  date  of  the  assign- 
ments—especially in  view  of  the  provisions  of 
the  Illinois  assignment  act.  that  creditors  must 
assent  to  the  assignment  by  proving  their  claims 
within  a  certain  time,  and  for  continuance  of 
the  proceeding  by  assent  of  a  majority  of 
creditors,  as  a  creditor  acquires  no  vested  in- 
terest in  the  assigned  estate  until  his  assent  is 
■o  signified.  Id. 

Notes  and  Briefs. 

Insolvency;  injunction  in  favor  of  assignee 
for  creditors  to  prevent  execution  sale.        124 

INSURANCE.  See  also  Bbneyolrnt  So- 
ciETiKB,  4;  CoHTKACTB,  18;  Dbfu^ittonb; 
Insolyenct,  1. 

Rig^ht  to  do  basiness. 

1.  A  state  has  power  to  regulate  the  business 
of  fire  insurance  within  its  boundaries.  Hoadr 
Uy  V.  Fiirifoy  (Ala.)  851 

2.  Only  chartered  insurance  companies  are 
included  within  Ala.  Acts  18S6-87,  p.  85,  re- 
quiring all  insurance  companies  doing  business 
in  the  state,  "whether  chartered  by  the  state 
or  admitted  from  other  states/'  to  have  an  ac- 
tual capital  of  not  less  than  $100,000.  Id, 

8.  Only  foreign  incorporated  insurance  com- 
panies are  included  within  Ala.  Acts  1886-87, 
p.  105,  re(^uiring  every  insurance  company 
"not  organized  under  the  laws  of  this  state 
to  pay  a  uniform  license  tax  for  the  privilege 
of  carrying  on  business  within  the  state.      Id. 

4.  The  citizens  of  any  state  are  entitled  to 
carry  on  insurance  business  in  Alabama  as  in- 
dividuals, associations,  partnerships,  or  com- 
panies, in  the  absence  of  any  statute  prohibit- 
ing the  citizens  of  such  state  from  doing  so. 

Id. 
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Affents. 

5.  A  person  authorized  to  accept  lUi,  t» 
agree  upon  and  settle  the  terms  of  insursnoe. 
and  to  carry  them  into  effect  by  iasaing  ud 
renewing  policies,  must  be  regarded  as  ik 
general  agent  of  the  insurance  compsBj. 
uoode  V.  Qeorgia  Home  Im,  Oo.  ( Va.)        Sil 

6.  The  acts  of  clerks  or  employees  of  iosur- 
ance  airenta,  to  whom  they  deie{[;ate  authoriiT 
to  discharge  their  functions,  witbin  the  scope 
of  their  agency,  bind  the  inaorer  to  the  Eame 
extent  aa  the  acts  of  the  agents,  Ji 

Conatraetion  of  policy. 

7.  A  written  special  description  of  the  sqV 
Ject-matter  must  control  the  printed  clauses  of 
an  insurance  policy,  whenever  they  are  iocoa- 
sistent    Fauet  v.  Amaiean  F.  Ine.  Co.  (Wi«.) 

8.  The  construction  to  be  given  to  an  iosoi- 
ance  policy  will  not  be  controlled  by  the  f&ct 
that  in  correspondence  relating  to  the  loss  ik 
insured  apparently  sought  to  bring  it  witbia 
the  policy  as  interpreted  by  the  insurer.  Ja^i- 
9on  T.  British  America  Assur.  Co.  (Mich.)  ^ 

9.  A  provision  in  a  marine  policy  Uank. 
upon  which  a  fire  insurance  contract  is  writteo, 
for  navigation  by  the  vessel  insured,  does  not 
so  far  conflict  with  a  clause  in  a  fire  polict 
blank  providing  for  insurance  wbUe  the  prof 
erty  is  '*  located  and  contained  aa  describei 
herein  "  as  to  be  waived  by  a  rider  attached  to 
the  marine  blank  waiving  all  provisions  which 
confiict  with  the  fire  blank,  although  the  d^ 
scription  in  the  rider  locates  the  property  st  • 
particular  place.  U. 

10.  Riders  attached  to  a  policy  of  insursDce 
on  a  vessel,  describing  it  as  "laid  up"  in  a 
harbor,  and  giving  permission  '*  to  make  re- 
pairs" and  '*fit  out  in  the  spring  "  and  '*more 
from  dock  to  dock "  to  load  and  unload,  do 
not  prevent  the  policy  from  covering  the  ns- 
sel  while  on  a  voyage  which  ia  x>ermitted  1^ 
the  body  of  the  policy.  li 

11.  The  cost  of  repairs  to  a  vessel  insured 
against  fire  at  the  time  it  sunk  while  bumio| 
need  not  be  minutely  proved  to  justify  a  re 
coverv  on  a  policy  making  the  insurer  liaUe 
only  for  the  actual  cash  value  of  the  propertr 
destroyed  or  the  cost  of  replacing  it.  Id 

12.  Life  insurance  taken  by  a  man  before 
marriage  is  to  be  deemed  "effected  by  t  bus 
band "  within  the  provisions  of  Mill.  &  V. 
(Tenn.)  Code,  ^§  8185,  8835.  giving  thebeoem 
of  such  insurance  to  the  widow,  children,  and 
next  of  kin  free  from  daims  of  creditor. 
Rose  V.  Wortham  (Tenn.) 


Guaranty  of  employer  or  employee. 

18.  A  contract  guaranteeing  the  honesty  of 
employees  is  not  void  aa  against  public  policr. 
Fidelity  iSk  C.  Co.  v.  Eiekhoff  (Minn.)  5§6 

14.  The  obligation  of  an  employee  to  iodem- 
nify  a  guaranty  insurance  company  for  pay- 
ments to  his  employer  in  satisfaction  of  a 
guaranty  policy  executed  at  his  request  insur- 
ing against  his  fraud  or  dishonesty  is  coexten- 
sive with  the  insurer's  obligation  to  indemnify 
the  employer.  Id. 

16.  Provisions  as  to  proof  of  liability  on  i 

guaranty  policy  insuring  against  fraud  or  dis* 
onesty  of  an  employee  are  as  binding  on  tht 
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employee  at  'wbose  request  the  policy  Wi0  ex- 
ecuted, when  reimburaemeot  is  claimed  by  tbe 
iosurer,  as  they  were  upon  the  insurer  in  layor 
of  the  employer.  Id, 

16.  An  action  upon  an  employer's  liability 
peltry  may  be  maintained  by  the  employer 
after  Judgment  against  him  on  account  of  an 
accident  to  an  employee,  without  first  paying 
the  judgment,  under  a  policy  insuring  against 
liability  for  injuries  to  employees,  providing 
that  the  insurer  shall  settle  any  loss  and  have 
control  of  any  le{;al  proceedings  against  the  as- 
sured for  such  mjuries,  and  that  the  assured 
shall  not  settle  such  claims  without  the  consent 
of  the  insurer,  and  also  that  no  action  shall  be 
brought  on  the  policy  after  the  period  in  which 
one  might  be  brought  by  the  employee  against 
tbe  employer,  unless  a  suit  was  pendmg  against 
tbe  employer  when  that  time  ezpir^,  since 
such  a  policy  is  not  merely  one  of  indemnity, 
but  an  agreement  to  assume  and  pay  the  lia- 
bility. Anoka  Lumber  Co,  y.  Fidelity  d  0.  Go. 
(Minn.)  689 

Forfeitures  conditions;  misi'epreseii- 
t&tions* 

17.  Tbe  forfeiture  of  an  insurance  policy  as 
to  the  risk  upon  a  dwelling  house,  by  virtue  of 
a  provision  that  the  entire  policy  shall  be  void 
for  vacancy  or  nonoccupancy,  avoids  it  also 
as  to  personal  property  m  the  house.  Agri- 
cultural  Ins.  Co.  v.  Hamilton  (Md.)  688 

18.  A  dwelling  house  is  vacant  or  unoccu- 
pied in  the  seusd  in  which  those  terms  are  em- 
ployed in  a  policy  of  insurance,  when  it  is  not 
used  as  a  fixed  abode,  although  employees 
occasionally  sleep  there  and  some  provisions 
are  kept  in  the  house,  which  is  visited  to  obtain 
them.  Id, 

19.  Failure  to  mention  encumbrances  and 
other  insurance  in  an  application  for  insurance 
cannot  be  set  up  by  the  insurer,  when  the 
omission  was  made  by  advice  of  the  solicitor, 
who  issued  the  policy  in  the  name  of  tbe  agent, 
and  bad  full  knowledge  of  the  facts,  Go^  v. 
Georgia  Home  In$.  Co.  (Vb,)  842 

30.  The  examination  of  insured  property, 
required  by  Ohio  Bev.  Stat.  ^  8648,  for  the 
purpose  of  fixing  the  value,  which  shall  control 
io  ibe  absence  of  any  change  increasing  tbe 
risk,  does  not  include  any  examination  of  the 
matter  of  encumbrances,  so  as  to  prevent  a  for- 
feiture by  reason  of  a  new  encumbrance  on  the 
property,  whether  it  increases  the  risk  or  not. 
Webster  v.  Dwelling  House  Ins.  Co.  (Ohio)    719 

21.  A  representation  and  warranty  that  the 
insured  property  was  owned  by  husband  and 
wife  jointly  will  not  be  held  to  be  untrue  within 
a  condition  in  an  insurance  policy,  merely  be- 
cause the  title  to  tbe  real  estate  is  wholly  in  the 
wife  and  the  title  to  the  personalty  wholly  in 
tbe  husband,  where  the  property  consists  of  a 
family  homestead  and  the  personalty  thereon. 

Id, 

Risks  eoyered  or  prohibited* 

22.  Tbe  insured  can  be  held  to  have  "con- 
templated suicide"  so  as  to  defeat  a  policy  of 
life  insurance  under  Mo.  Rev.  Stat.  1889,  § 
6855,  only  when  be  intended  or  had  resolved  to 
commit  suicide  at  tbe  time  he  made  bis  appli- 
cation for  tbe  policy.  uStna  L,  Ins,  Co,  v. 
Ilorida  (C.  C.  App.  8th  C.)  87 

80  L.  R  A. 


88.  Death  by  hanging  at  tbe  bands  of  a  mob 
is  an  accident  within  the  meaning  of  a  policy 
against  injuries  through  "external,  violent,  and 
accidental  means."  Fiddity  dt  C,  Co,  v,  Johnson 
(Misa.)  206 

24.  The  death  of  a  person  who  is  shot  by  one 
whom  he  is  trying  to  eject  bv  force  from  a 
hotel  office  is  a  death  by  accident,  and  not  a 
risk  voluntarily  assumed,  where  be  makes  tbe 
attempt  without  knowing  that  the  other  person 
is  armed.  Lovelace  v.  Trateler^  Protective 
Am.  (Mo.)  209 

25.  The  fall  of  a  building  is  "the  result  of 
fire"  and  **a  direct  loss  or  damage  by  fire," 
although  no  part  of  it  ignites  or  is  consumed  by 
fire,  when  it  is  partly  carried  down,  together 
with  a  partition  wall,  by  an  adjacent  building 
which  falls  as  the  direct  result  of  a  fire  therein. 
Erm/sntrowl  y.  Oirard F,  db M,  Ins,  Co,  (Minn.) 
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26.  Painters  emploved  in  repainting  a  build- 
ing are  not  "mechanics"  within  the  proyision 
of  an  insurance  policy  respecting  the  employ- 
ment of  mechanics  on  the  building.  Bmiih  v. 
German  Ins,  Co.  (Mich.)  868 

27.  Gasoline  is  not  "kept,  used,  or  allowed" 
on  the  premises  insured,  within  tbe  meaning  of 
a  provision  for  avoiding  the  policy,  by  leaving 
a  5- gallon  can  containing  gasoline  in  the  build- 
ing for  a  number  of  days  ^r  use  in  burning  oH 
old  paint  preparatory  to  repainting  the  build- 
ing. Id, 

28.  The  increase  of  hazard  by  using  gasoline 
to  bum  old  paint  from  a  brick  and  stone  build- 
ing is  a  question  for  the  jury,  where  there  is 
some  testimony  to  show  that  this  was  tbe 
custom  of  painters.  Id, 

29.  Keeping  a  small  quantity  of  benzine 
necessary  for  use  in  a  furniture  repair  shop  does 
not  forfeit  a  policy  of  insurance  thereon, 
although  the  printed  portion  of  it  declares  that 
it  sbali  be  void  if  benzine  is  kept  on  the  prem- 
ises, where  the  written  portion  of  the  policy 
insures  the  building  as  a  "furniture  store  and 
repair  shop."  Faust  v.  American  F,  Ins,  Co. 
(Wis.)  788 

80.  Tbe  use  of  inflammable  substances,  which 
is  a  necessary,  usual,  and  customary  incident 
to  a  business,  must  have  been  in  the  contem- 
plation of  tbe  parties  at  the  time  of  takinfi^  a 
policy  of  insurance  upon  a  stock  of  matenals 
used  in  that  business;  and  therefore  the  policy 
is  not  avoided,  notwithstanding  the  express 
language  to  that  effect  in  printed  clauses,  by 
keeping  such  substances  in  such  quantities  only 
and  using  them  in  such  manner  only  as  must 
have  been  contemplated.  Maril  v.  donnecticut 
F.  Ins,  Co.  (Ga.)  835 

81.  Inflammable  substances  constituting 
component  parts  of  a  stock  of  materials  used  in 
a  business  are  covered  by  a  policy  of  insurance 
on  the  stock  of  materials  used  in  such  business, 
even  if  there  is  a  printed  condition  in  the  policy 
against  the  keeping  of  such  inflammable  sub- 
stance&  Id, 

Notice ;  prooft ;  waiyer. 

82.  A  condition  of  immediate  notice  of  loss 
insured  against  is  broken,  as  matter  of  law,  by 
failure  for  nearly  sixty  days  to  give  such  notice. 
Brmeiitrout  y.  Uirard  F,  dJi.  Ins,  Co.  (Minn.) 

846 
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S8.  Notice  of  an  accident  before  any  daim 
tbereon  is  made  is  not  neoeMary  under  an  em- 
ploTcr'B  liability  policy  requiring  immediate 
notice  by  the  assured  ''apon  the  occurrence  of 
an  aocioent  and  upon  the  notice  of  any  claim 
on  account  of  the  accident."  Anoka  Lumber 
Co.  ▼.  FidaUy  db  0.  Co.  (Minn.) 


84.  An  adjuster's  Tisit  to  insured  premises 
soon  after  a  nre,  and  his  taking  away  a  list  of 
the  property  destroyed,  wbichls  not  returned, 
with  a  denial  of  llabiiity  for  the  loss  on  the 
ground  that  tbe  policy  bad  been  aToided,  is  a 
waiver  of  provisions  of  tbe  policy  requiring 
proofs  of  loss.  Fauti  v.  American  F.  Ins.  Co, 
(Wis.)  788 

85.  Local  agents  have  no  implied  authority 
to  accept  or  waive  notice  of  loss  insured  against, 
although  they  have  authority  to  accept  appli- 
cations, fix  rates,  fill  up,  countersign,  and  issue 
policies,  and  collect  premiums.  Srmentrout 
T.  Oirard  F.  db  M,  Ins.  Co,  (Minn.)  846 

86.  Failure  to  give  notice  of  loss,  which  de- 
feats a  right  of  action  for  insurance,  is  not 
waived  by  retaining  proofs  of  loss  sent  after 
the  policy  is  dead,  where  tbe  insurer  gives  no- 
tice of  a  denial  of  any  liability  on  the  policy. 

Id. 

87.  An  insurer  waives  a  cause  of  forfeiture 
of  a  policy  by  failing  to  mention  it  when  it 
undertakes  to  state  definitely  its  reasons  for 
denying  liability  thereon,  timith  t.  German 
Ini.  Co.  (Mich.)  868 

Ri|rhta  in  proceeds. 

88.  Tbe  term  "legal  representatives,"  in  a 
policy  of  life  insurance,  as  a  description  of  the 
beneDciaries,  does  not  give  tbe  executor  or  ad- 
ministrator any  beneficial  interest  in  the  re- 
covery so  as  to  defeat  tbe  right  of  widow,  chil- 
dren, and  next  of  kin  under  MiU.  &Y.  (Tenn.) 
Code,  g§  8185,  8885.  to  take  the  proceeds 
free  from  claims  of  creditors.  Romy.  Woriham 
(Tenn.)  609 

88.  The  word  *'heirs/'  in  a  policy  of  life  in- 
surance payable  to  the '^beirs  or  assigns"  of 
the  assured,  who  has  no  wife  or  child,  is  to  be 
construed  to  mean  bis  next  of  kin  according 
to  the  statute  of  distributions.  BuNnird  v. 
Turner  (€ta.)  598 

40.  The  interest  of  the  "beirs^  to  whom  a 
policy  of  life  insurance  is  made  payable,  being 
derived  from  tbe  contract,  and  not  from  tbe 
statute  which  determines  who  are  within 
the  description,  cannot  be  made  subject  to 
the  claims  of  the  creditors  of  tbe  person  whose 
life  is  insured.  Id. 

41.  Tbe  fact  that  tbe  loss  is  by  indorsement 
made  payable  to  mortgagees  as  their  interest 
ma^  appear  does  not  prevent  a  breach  of  con- 
dition of  tbe  policy  from  making  it  void  as  to 
the  mortgagees,  as  well  as  to  other  parties. 
Agricultural  In$.  Co.  v.  Hamilton  (Md.)     683 

Notes  and  Briefs. 

Insurance;  powers  of  agent;  of  agent's 
clerk.  842 

Notice  to  agent.  846 

Construction  of  guaranty  policy.  586 

Employer's  liability  policy.  690 

Right  to  rescind  contract  of,  for  default  of 
other  party.  69 

80  L.  R.A. 


Waiver  of  objection  to  notice  of  kflu       Sf! 
Statute  as  to  increase  of  risk.  TlS 

Keeping  prohibited  artldes  od  premises. 

868,  TS4 

Who  are  ''heirs''  within  the  meanfaff  of  lif« 
insurance  policies:^!.)  In  general;  (iT)  och«f 
words  combined  with  the  word  "hein;''  (IIL< 
widow  as  an  heir;  (TV.)  insured  as  heir  c! 
beneficiary.  518 

Who  are  "legal  represenUtiveB**  within  tlK 
meaning  of  liie  insurance  policiea:^L)  k 
general;  (II.)  other  words  combined  with  tbe 
words  * 'legal  representatives."  Wi 

Effect  of  riders  or  slips  attached  to  iosorsacs 

policies.  6S6 

What  constitutes  an  accident  witbfn  the 
meaning  of  an  accident  insurance  ptA\cji—{l.) 
Definitfons;  general  rules;  (II.)  inletitiotia]  iih 
Juries:  (a)  self-infiicted;  {b)  inflicted  by  otbeis; 
(0)  proviso  against  liability  for  Intentional  ia- 
Junes;  (III.)  accident  and  disease:  (a)  dis- 
tinguished; %  accident  caused  by  disease;  in 
disease  caused  by  accident;  (d)  disease  aggrs^ 
vated  by  accident;  (IV.)  other  inatanoea.    206 

INTEREST.     See  Bonds,    8;    Cbimcvil 
L^w,  4. 

nrroxicATiHG  liquobsl 

An  incorporated  social  club  is  not  engaged 
in  the  business  of  selling  intoxicating  liquon 
within  tbe  meaning  of  Sayles's  (Tex.)  Civ. 
Stat.  art.  8326a,  imposingan  occupation  tax  oa 
such  business,  where  the  club  does  not  sell  li 
quors  for  profit,  and  sells  them  only  to  its  mem- 
bers.   SUiU  V.  Auitin  Club  (Tex.)  500 

KOTBS  AHP  BrIBFB. 

Intoxicating  liquors;  sale  of,  by  dab.      500 

JUDGMENT.    See  also  Afpbai.  aiid  Eb- 
ROR,  6;  Courts,  7;   Infahtb;    Ihjukc- 

TION,  1;  MORTGAGB,  4-9. 

1.  A  Judgment  by  confession  Is  irregoUr 
only,  and  not  void,  where  it  is  founded  on  t 
valid  debt  and  there  is  a  sufficient  warrant  of 
attorney  and  release  of  errors,  although  the 
answe/of  confession, required  under  Wis,  Rev. 
Stat  g  2896,  to  be  signed  by  defendant  or 
some  attorney  in  his  behalf,  is  signed  by  plain- 
tiff's attorney  in  the  name  of  another  attomer, 
at  bis  special  instance  and  request,  as  attorney 
for  defendant  John  V.  FarweU  Co.  t.  Hiihe?t 
(Wis.)  225 

2.  A  money  Judgment  is  properly  rendered 
against  a  railroad  company  purchasing  from  a 
trustee  for  bondholders  a  railroad  bought  ia 
by  him  under  a  reorganization  scheme,  with 
notice  of  tbe  trust,  by  which  the  lx>ndhoIdeis 
were  entitled  to  new  bonds  secured  by  mort- 
gage, where  it  refuses  to  comply  with  an  in- 
terlocutory  decree  directing  it  to  issue  such 
bonds,  although  stock  in  a  construction  com- 
pany was  ffiven  in  consideration  of  such  pur- 
chase, which  was  at  one  time  of  great  value, 
but  has  greatly  depreciated.  Indiana,  L  d  I. 
R  Co.  v.  Swannea  (III.)  290 

8.  A  Judgment  for  the  lienor  in  an  action 
against  a  contractor  under  the  Minnesota  log 
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If  en  law  (Minn.  Gen.  Stat  1804,  §§  3451-8485) 
doeR  not  preclude  the  owner  of  tne  Ion  from 
denying  in  a  sabeeouent  action  plaintiff's  right 
to  a  lien;  bat  such  judffment»  if  regular  on  its 
face,  will  be  held  valid  unless  the  contrary  af- 
flrmatiyely  appears.  Brawm  ▼.  Markham 
<Hinn.)  84 

4.  The  description  of  the  property  in  a  de- 
cree foreclosing  a  Hen.  which  properly  de- 
acribes  the  lot  and  buildinff,  is  not  made  insuf- 
ficient by  adding  ^'saye  and  except  the  land  and 
the  basement  and  foundation"  of  the  building. 
Oruintal  Eotd  ()o.  v.  QrifUhs  (Tex.)  765 

5.  The  revival  of  a  Judgment  against  the 
judgment  debtor  by  a  writ  of  scire  facias  reg- 
ularly issued,  or  by  an  amicable  scire  facias,  is 
effective  as  against  the  grantee  in  a  deed  made 
after  the  judgment  but  before  its  revival,  of 
which  the  judgment  creditor  had  neither  actual 
oor  constructive  notice  prior  to  the  revival. 
Lifon  V.  OlevOand  (Pa.)  400 

8.  The  revival  by  amicable  scire  facias  of  a 
judgment  is  not  abandoned  by  subsequent  erro- 
neous proceedings  upon  discovering  that  a  trans- 
feree claimed  an  interest  in  the  property  cov- 
ered by  the  judgment  lien,  which  are  instituted 
for  the  purpose  of  making  the  judgment  effect- 
ive against  him.    Lyon  ▼.  CfUveland  (Pa. )    400 

7.  Proceedings  to  revive  a  judgment  as 
against  a  terre-tenant,  after  receiving  notice 
that  he  held  a  secret  deed  to  the  property  at 
the  time  the  judgment  was  regularly  revived 
a^inst  the  Judgment  debtor,  are  erroneous, 
since  be  is  bound  by  the  proceedings  against 
the  debtor.  Id. 

KoTBfl  AND  BbTBFB. 

See  also  Injunction. 

Jurisdiction  of  and  service  by  publication. 

828 

ConfeasioB  of,  as  fraud  to  snstain  attach- 
ment. 486 

Injunction  asainst  for  matters  arising  sub- 
sequent to  rendition.  560 

Injunction  in  favor  of  judgment  creditor 
against  execution  sales;  dormancy  of,  as 
ground  for  injunction  against  execution.     142 

Collateral  attack  on  decision  of  inferior  tri- 
bunal. 578 

Revival  by  scire  facias.  400 

JUDICIAL  SALE*    See  also  Injuhctiok, 


10. 


Notes  and  Bbobps. 


Judicial  sale;  bona  fide  purchaser  at  293 
JURY.    Bee  Trial.  1-4. 

ULNDLORD  AND  TENANT.    See  also 
Contracts,  8. 

1.  A  covenant  by  the  lessor  of  a  hotel,  *•  that 
he  will  keep  ...  in  good  repair"  the  outside 
of  the  premises,  binds  him  to  repair  the  roof 
80  as  to  make  the  building  habitable,  if  it  was 
out  of  repair  at  the  time  of  the  lease,  and  is 
not  satisfied  in  such  case  by  maintaining  the 
premises  in  the  same  condition  as  when  leased. 
Miller  v.  McCnrdeU  (R.  I.)  682 

2.  An  abatement  of  so  much  of  the  rent  as 
30  L.  RA. 


was  paid  'for  the  building"  must  be  allowed 
under  Miss.  Code  1892,  g  2498,  in  case  of  the 
destrucdon  of  buildings  which  constituted  a 
material  part  of  the  consideration  of  the  lease. 
Taylcr  v.  Hart  (Miss.)  716 

8.  A  lessee  of  rural  as  well  as  urban  prop- 
erty is  within  the  provision  of  Miss.  Code 
1892.  g  2498,  exempting  him  from  liabilitv  to 
pay  rent  for  buildings  destroyed  without' hia 
fault.  Id. 

NOTBB  AND  BbIKTS. 

Landlord  and  tenant;  injunction  in  favor  of 
landlord  against  execution  sale.  129 

Covenant  as  to  repairs.  682 

LAUNDRY.    See  Ligbnsb,  & 
LEASE.    See  Railboads,  1.  2. 

LEGAL   REPRESENTATIVES.     Sea 

Insubancb,  Notes  and  Brisfs. 

LEGISLATURE.  See  also  Coitntibs,  1, 
2;  Municipal  Cobporationb,  14,  16; 
Offickbs,  1. 

1.  A  committee  appointed  by  the  legislature 
to  make  an  examination  and  flod  the  facts 
from  the  evidence  and  report  the  facts  and  set 
out  the  evidence  in  full,  is  not  entitled  to  an 
attorney  as  a  ''necessary  expense."  Purnell 
V.  Warih  (N.  C.)  262 

2.  A  committee  appointed  by  the  general 
assembly  to  make  an  examination  and  find  thf^ 
facts  from  the  evidence,  with  authority  lo 
make  the  report  after  adjournment  of  the 
assembly,  cannot  draw  per  diem  or  miWgo 
after  such  adjournment,  unless  the  resolutioa 
appointing  them  provides  therefor.  OonitMi' 
cial  db  F.  Bank  v.  W<n^h  (N.  C.)  261 

8.  A  resolution  by  the  general  assembly  pro* 
viding  that  a  committee  created  thereby  shall 
find  the  facts  from  the  evidence  in  an  examina 
tion  to  be  made  by  it,  report  such  facts  and  set 
out  the  evidence  in  full  and  report  to  the  gen- 
eral assembly  * '  if  it  is  possi  ble  to  do  so  before  its 
adjournment,  and  if  not  then  said  report  shall 
be  made  to  the  supreme  court,"  confers  on  such 
committee  no  power  to  act  after  adjournment 
of  the  general  assembly  except  to  make  the 
report.  id. 

LEVY  AND  SEIZURE.    See  also  Hus- 

BAND  AND  WiFB,  10. 

Notbs  and  Bbtbfs. 

Levy  and  seizure;  irregularities  in,  as  ground 
of  injunction.  i86 


LIBEL  AND  SLANDER.    See  also  Hus- 
band AND  "WiFB,  2. 

Saying  that  a  man  has  been  drunk  through- 
out Thanksgiving  week,  and  has  not  retired 
any  nieht  during  that  week  other  than  in  a 
state  of  drunkenness,  and  that  he  has  drunken 
people  in  his  room,  and  gets  people  there  and 
makes  them  drunk,  is  slanderous  per  se,  as  the 
words  involve  moral  turpitude  and  charge 
an  indictable  offense.  Morgan  v.  Kennedy 
(Minn.)  t^i 

67 
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NoTfts  Ain>  Brtbfb. 

Libel;  liability  of  husbaod  and  wife  for  tbe 
wife's  libel  and  slander: — (I.)  The  common- 
law  doctrine;  (II.)  effect  of  state  legislation; 
(in.)  the  question  of  the  husband's  presence 
and  coercion:  (IV.)  joinder  of  parties  and 
actions;  (Y.)  necessity  of  services  upon  wife; 
(YI.)  effect  of  death  pending  action:  (YII.) 
husband  and  wife  as  witnesses;  (YIIl.)  dam- 
ages and  evidence  in  mitigation;  (IX.)  effect 
of 'Judgment  in  such  cases;  (X.)  action  on 
bail  bond  in  such  cases.  521 

LICENSE.     Bee  also  Oouhbbcb,  4;  Coir- 

BTITUTIOKAL  LaW,  7. 

1.  The  uniformity  clause  of  Mont.  Const, 
art.  18»  g  1,  relating  to  taxation,  does  not  apply 
to  licenses  imposed  on  occupations.  Btate^ 
Tm,  v.  French  (Mont.)  416 

2.  Imposing  on  laundrymen  the  payment  of 
a  license  fee  of  $15  for  a  steam  laundry,  $10 
for  every  male  person  in  the  business  other 
than  that  of  a  steam  laundry,  and  $25  for  a 
male  laundry  man  employing  one  or  more  other 
persons,  does  not  grant  a  monopoly  or  have  a 
prohibitory  effect.  Id. 

8.  A  license  fee  of  $100  per  annum  charged 
an  itinerant  vendor  of  drugs  professing  to  cure 
or  treat  all  diseases  is  not  unreasonable.  State 
T.  Wheeloek  {lowh)  429 

N0TE8  AKD  Bribfb. 

License;  limit  of  amount  of  license  fees: — 
(I.)  Power  to  fix  license  fees  generally;  (IL) 
constitutional  restrictions  as  to  amount:  (a) 
provisions  against  discrimination;  (b)  provi- 
sions against  violation  of  contract  obligations; 
(c)  provisions  requiring  equality  and  uniform- 
ity; {d)  direct  restrictions  as  to  amount  of  levy; 
(e)  miscellaneous  provisions;  (III.)  graduation 
of  license  fees;  (lY.)  limitations  peculiar  to 
municipal  corporations:  (a)  statutory  and 
charter  restrictions;  {b)  must  not  be  diflcrimi- 
nating;  {e)  under  a  general  power  to  regulate: 
(1)  what  may  be  included  in  the  fee;  (2)  must 
not  be  for  revenue;  (8)  distinction  between 
measures  for  revenue  and  regulation;  (4)  must 
not  be  unreasonable  or  in  restraint  of  trade;  (5) 
reasonableness,  by  whom  determined;  (6)  pre- 
sumption of  reasonableness;  (7)  what  imposi- 
tions are  reasonable;  (d)  under  a  power  to  re- 
strain  or  prohibit;  (e)  under  a  power  to  tax  or 
license;  (f)  when  discretion  ii  expressly  con- 
ferred. 415 

LIENS.    See  also  Constitutional  Law,  1; 
Judgment,  8,  4:  Pleading,  5. 

1.  Holders  of  liens  cannot  be  devested  of 
them  and  their  liens  transferred  to  tbe  proceeds 
of  a  sale  on  foreclosure  ot  another  lien,  to 
which  they  are  not  made  parties.  Oriental 
Hotel  Co.  V.  Onffithe  (Tex.)  765 

2.  The  time  of  the  inception  of  mechanics' 
liens  is  tbe  time  to  which  they  relate  in  giving 
them  effect,  under  Sayles's  (Tex.J  Civ.  Stat.  art. 
8171,  as  amended  in  1889,  saving  mortgages 
and  other  encumbrances  on  the  land  at  the  time 
of  the  inception  of  other  liens,  and  art.  8179, 
placing  all  liens  upon  an  equal  footing,  so  that 
a  mortgage  upon  an  incomplete  building  is 
subject  to  all  mechanics'  liens  which  accrue 
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before  Its  completion,  as  fhey  relate  back  to 
the  beginning  of  the  work.  IL 

8.  A  mechanic's  lien  for  machinery  placed 
in  a  mill  is  superior  to  a  prior  mortgage  taken 
on  the  premises  when  the  mill  waa  unflnkhed 
and  subatantially  without  machinery,  under 
Wis.  Rev.  Stat.  g8814,  making  aucfa  liens 
"prior  to  any  other  lien  which  originates  snb- 
sequent  to  the  commencement  of  the  construc- 
tion ...  or  work"  for  which  tbe  lien  is 
claimed.     VHae  v.  Melkmough  Mfg.  Co.  (Wis  \ 

778 

K0TS8  AND  BsncFa. 

Liens;  on  logs,  validity  of.  %^ 

Mechanics';  priority  of.  766,  7^ 

Injunction  in  favor  of  or  against  lien  credit 
ors  to  prevent  execution  sales.  125 

LIMITATION  OF  ACTIONS. 

NOTXB  AKD  BRIBFa. 

Suspension  of,  by  injunction.  14S 

Injunction  against  judgment  confe8a«l  on 
debt  barred  by.  24  L 

LOBBY.      See   Costbacts^    Notes    a^d 
Beibfs. 

MANDAMUS. 

Mandamus  may  issue  to  a  private  corpora 
tion  furnishing  a  municipality  w*ith  water  un- 
der under  a  franchise,  to  compel  water  to  be 
furnished  to  a  patron  without  diacrimlnadoD. 
where  the  company  has  refused  to  furnish  it 
without  an  unjust  charge.  American  Water- 
tcorkt  Co.  V.  J^te,  Walker  (Keb.)  447 

MANDATORY     INJUNCTION.      6€e 

Injukction,  8. 

MARINE    INSURANCE.      See    Ikbuk 

AKCE,  9. 

MARK.    See  Wills,  8. 

MASTER  AND  SERVANT.      See  aU> 

Neoligenge,  8. 

1.  Allowing  a  brake-staff  to  remain  loose  in  its 
socket,  and  to  be  bent  at  an  angle  of  80  de- 
grees from  the  perpendicular,  when  it  is  useil 
by  brakemen  and  switchmen  for  the  purpose* 
of  mounting  a  flat  car  used  in  front  of  a  road 
engine  for  switching  purposes.  Is  ne^ligencir 
on  the  part  of  a  railroad.  Prouer  v.  Montam* 
a  R,  Co.  (Mont.)  814 

2.  A  switchman  and  brakeman  who  grasp^ 
a  brake-staff  on  the  front  of  a  flat  car  as  it  sp 
preaches  him,  for  the  purpose  of  mountiD? 
tbe  car  as  his  duties  require  him  to  do  and  in 
tbe  manner  that  he  is  expected  to  mount,  al 
though  the  staff  is  loose  in  its  socket  and  is 
bent,  but  appears  to  him  to  be  straight  as  the 
bend  is  directly  away  from  him,  is  not  as  mat 
ter  of  law  guilty  of  contributory  negligence.  Id. 

8.  The  reservation  by  an  employer  under  an 
independent  contract  for  tbe  construction  of  a 
building,  of  the  right  of  inspection  of  the  woit. 
does  not  change  the  character  of  the  contract 
fio  as  to  render  him  liable  for  the  negligeDOi:  oi 
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some  of  tbe  workmen  employed  by  the  con- 
tractors. Smith  T.  Mihoauku  Buihier^  <6  T. 
Mxch.  (Wis.)  604 

N0TB8  AND  BrISFS. 

Master  and  servant;  contributory  negligence 
of  servant.  816 


1.  Aqua   cedit  solo.     "WhdUy  ▼.   CaldwU 
(Cal.)  820 

2.  Aqua  currit  et  debet  currere  nt  currere 
aolebat  ex  jure  naturae.  Id, 

8.  Cessat  ratio,  cessat  lex.    l6afu%  v.  Barber 
CWaah.)  666 

4.  Delegatus  non  potest  delegarl     Goode  v. 
Georgia  Homelnt,  Co,  (Va.)  842 

5.  Expressio   unius    est   exclnsio   altcrius. 
Kelly  V.  Minneapolis  (Minn.)  281 

6.  Omnia  rite  acta  preesumuntur.    Fidelity 
db  a  Co,  V.  i%'<^/j0jr(Minn.)  586 

7.  Sic  utere  tuo  ut  alienum  non  Isedas. 
BHicoe  7.  Aljrey  (Arlc)  607 

JHATOR.    See  Offioebs,  2. 

MERGER. 

Notes  and  Bhiefs. 
In  case  of  estate  by  entireties.  818 

MINES.    See   also  Eyidencb,  26:  Neoli- 

6BNCB,  2. 

1.  Tbe  existence  between  two  veins  of  sucb 
material  or  indications  as  a  practical  miner 
would  follow  witb  tbe  expectation  of  finding 
ore  does  not  establish  such  connection  between 
tbem  as  entitles  the  owner  of  the  vein  first  lo- 
cated to  the  ore  in  the  portion  of  the  other  vein 
lying  within  his  location,  but  which,  in  the  ab- 
sence of  a  connection  between  the  two  veins, 
belongs  to  tbe  owner  of  the  other  vein  by  virtue 
of  U.  S.  Rev.  Stat.  §  2822;  but  the  connection. 
to  accomplish  such  result,  must  be  through  a 
continuous  streak  or  body  of  ore  or  through 
vein  matter.    Fitzgerald  v.  Clark  (Mont.)    808 

2.  The  construction  of  U.  S.  Rev.  Stat 
«^  2822,  defining  the  rights  of  a  mining  locator 
in  a  vein  of  which  the  apex  is  within  his  loca- 
tion, should  be  such  as  to  give  him  a  length  on 
tbe  strike  equal  to  the  len^  of  the  apex  with- 
in the  boundary  lines  of  his  location,  regardless 
of  the  direction  of  the  dip  or  the  depth  to 
-which  it  is  followed.  Id. 

3.  The  owner  of  a  mining  claim  located  on 
tbe  apex  of  a  vein  which  enters  on  an  end  line 
and  passes  out  of  a  side  line  is  entitled,  under 
U.  S.  Rev.  Stat  §  2822.  to  so  much  of  the 
Ftrikeof  the  vein  on  the  dip  extending  beyond 
such  Ride  line  as  Is  included  between  a  vertical 
plane  let  fall  into  the  earth  through  such  end 
line  extended,  and  a  parallel  vertical  plane  let 
fall  through  the  point  of  intersection  of  the 
apex  and  the  side  line.  Id, 

Notes  ai7d  Briefs. 

Mines;  right  to  follow  vein.  804 


Notes  and  Bktefs. 

As  ground  of  injunction  against  Judgment. 
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MORTGAGE.  See  also  Acttoh  ob  Suit» 
2,  8;  Contracts,  28;  Hubband  and 
Wife,  6,  7;  Irbubahcb,  41;  Liens,  2,  3; 
RBOBrvBR8,8;  Subrooation.S;  Trusts^  L 

1.  A  resolution  of  directors  included  in  % 
deed  of  trust,  to  the  effect  that  this  shall  con- 
stitute a  prior  and  first  lien,  is  inoperative  to 
change  the  relation  of  that  lien  to  others  as 
fixed  by  law.  Oriental  HoU^  Co.  ▼.  OrifUfis 
(Tex.)  766 

2.  A  mortgage  for  the  support  of  persons 
during  life  may  be  foreclosed  after  their  death, 
to  obtain  payment  of  claims  allowed  in  ad- 
ministration lor  support  furnished  them  after 
the  mortgagor's  breach  of  his  contract.  Tut- 
Us  ▼.  Burgett  (Ohio)  2l4 

8.  A  receiver  of  a  bnilding  and  loan  associa- 
tion cannot  foreclose  under  the  power  of  sale 
contained  in  mortgages  held  by  the  associa- 
tion. Strauu  V.  Camina  L  Blag,  i&  L,  Asso, 
(N.  C.)  603 

4.  A  Judgment  for  personal  injuries  is  not 
deprived  of  its  priority  over  a  railroad  mort- 
gage, under  S.  C.  den.  Stat  1882,  g  1528,  by 
the  fact  that  the  mortgage  was  executed  by  a 
consolidated  company  formed  from  companies 
organized  in  South  Carolina  and  other  states, 
and  the  entire  property  was  sold  as  a  unit,  as 
against  a  purchaser  who  agreed  as  part  of  the 
price  to  satisfy  all  claims  adjudged  prior  in 
lien  to  the  mortgage.  SoutJiern  B„  Co.  v. 
Bouknight  (C.  C.  App.  4tb  C.)  823 

5.  A  mortgagee  of  a  railroad  by  accepting 
the  mortf^ge  subsequent  to  the  passage  of  a 
statute  giving  Judgments  against  the  railroad 
company  for  personal  injuries,  recovered  in 
actions  commenced  within  twelve  months  from 
the  injurv,  precedence  over  any  mortgage  or 
security  for  bonds,  assents  to  such  priority.  Id. 

6.  A  railroad  mortgage  is  not  entitled  to 
prionty  over  a  Judgment  for  personal  injuries 
subeeauently  recovered,  under  S.  C.  Gen.  Stat. 
1882,  g  1628,  providing  that  such  Judgments 
shall  take  precedence  over  any  mortgage,  be- 
cause of  the  further  provision  that  they  shall 
relate  back  to  tbe  date  when  the  cause  of  action 
arose,  and  the  fact  that  the  injury  was  subse- 
quent to  the  mortgage.  Id, 

7.  The  priority  of  a  Judgment  recovered 
against  a  consolidated  railroad  company  over 
a  mortgage  made  by  such  company,  under  S.  C. 
Gkn.  Stat.  1882,  §  1628,  cannot  be  defeated  on 
the  theory  that  the  mortgagor  was  in  fact  three 
corporations  of  different  states,  and  that  the 
injury  was  infiicted  in  the  exercise  of  the  fran- 
chises of  a  separate  domestic  corporation  of 
another  state.  Id, 

8.  A  personal  injury  in  another  state  for 
which  judgment  is  recovered  in  South  Caro- 
lina is  within  S.  C.  Gen.  Stat.  1882,  §  J528, 
giving  priority  to  a  judgment  recovered  on  a 
cause  of  action  against  a  railroad  company  for 
persona]  injuries  over  any  railroad  mortgage. 

id, 

9.  A  purchaser  on  foreclosure  of  a  mortgage 
on  the  property  of  a  railroad  company,  who  has 
covenanted  to  discharge  all  liens  held  prior  to 
the  mortgage,  is  not  entitled  to  assert  an  equity 
for  the  revival  of  prior  mortgages  executed  be 
fore  the  passage  of  8.  C.  Gen.  Stat  1882,  §  1628. 
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giving  Jadgmentu  for  penonal  in  Juries  priority 
over  railroad  moitgaffes,  so  as  to  destroy  the 
precedence  of  sacb  a  Jo<^ment  over  the  mort- 
gage upon  which  the  sale  was  made,  or  to 
clf3m  a  proportionate  reduction  by  reason 
thereof.  Southern  R  Co,  v.  Bauknight  (C.  C. 
App.  4th  C.)  828 

10.  A  purchaser  on  foreclosure  sale  under 
a  mortgage  given  by  the  husband  alone  on 
land  held  by  the  entirety,  where  the  wife  is 
alive  at  the  time  of  the  sale,  obtains  the  hus- 
band's interest,  which  is  subject  to  her  right  of 
survivorship,  with  the  right  to  use  an  undi- 
vided half  of  the  land  during  the  joint  Uvea  of 
the  husband  and  wife.    BiUt  v.  ^mer  (N.  Y.) 

805 
Notes  and  Bbisfb. 

Mortgage;  injunction  in  favor  of  mortgagee 
against  execution  sale.  125 

MUNICIPAL  CORPORATIONS.   See 

also  Action  ob  Suit,  1;  Bonds,  .4; 
Bridgrs:  Ck>UNTiBs,  1;  Coubts,  8,  5; 
HioHWATS,  1:  Public  Imfbotbicentb,  1; 
Trial,  18;  Watebs,  21. 


Aiin«z»tioiu 

1.  A  statute  giving  a  city  council  jurisdic- 
tion to  annex  adjacent  lands  on  the  written 
consent  of  the  owners  gives  the  council  no 
jurisdiction  to  annex  Imida  on  the  petition  of 
owners  whose  lands  are  not  adjacent.  Fbr- 
iyUi  V.  Hammond  (Ind.)  676 

8.  Lands  subdivided  into  lots  and  blocks,  if 
not  contiffuous  to  the  limits  of  a  city,  are  not 
''plaited*'^  within  the  meaning  of  the  statutes 
reiatinn^  to  the  annexation  of  territory  to 
municipalities.  Id, 

8.  The  annexation  by  a  city  council  of  ter- 
ritory to  the  city  by  proceediDgs  In  which  it 
acquires  no  Jurisdiction  may,  except  in  case  of 
estoppel,  be  collaterally  attacked.  Id. 

4.  The  jurisdiction  of  the  county  board  to 
order  annexation  of  territory  to  a  city  is  not 
defeated  under  Ind.  Rev.  Stat.  1894,  %  8850.  by 
the  fact  that  a  part  of  the  lands  are  platted,  if 
the  platted  section  is  not  contiguous  to  the 
city.  Id. 

5.  Failure  of  the  owner  to  consent  need  not 
be  alle^  in  a  proceeding  for  the  annexation 
of  unplatted  land  to  a  city,  since  the  very  ex- 
istence of  the  controversy  implies,  not  onlv  a 
desire  for  annexation  on  the  part  of  the  city, 
but  also  want  of  consent  thereto  on  the  part  of 
the  property  owner.  Id, 

6.  If  the  parties  declining  to  Join  in  an  ap- 
peal jKO  voluntarily  liefore  the  supreme  court 
and  Die  their  written  declioation,  all  is  accom- 
plished that  was  intended  by  Ind.  Rev.  Stat. 
1804,  g  647.  providing  for  an  appeal  by  some 
of  several  coparties  upon  service  of  notice  upon 
all,  and  striking  out  the  names  of  those  refus- 
ing to  join  on  motion,  so  that  the  appeal  can- 
not be  dismissed  for  failure  to  make  them  par- 
ties after  the  time  for  them  to  appeal  has 
passed.  Id. 
lowers  and  liabilities  genermXiy* 

7.  Power  to  make  ordinances  on  a  given 
subject,  conferred  by  the  legislature  without 
prescribing  the  details,  must  tie  reasonably  ex- 
ercised, else  the  ordinances  will  be  held  in- 
valid,   ffawet  V.  Chicago  (111.)  225 
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8.  The  reasonableness  or  mreaaoDableons 
of  a  municipal  ordinance  Is  a  question  for  the 
decision  of  the  court  in  the  light  of  all  ezistiDf 
circumstancea  or  contemporaneous  cooditioDa, 
the  objects  sought  to  be  obtained,  and  the  ne- 
cessity or  want  of  necessity  for  its  adoptioo. 

Id. 

9.  The  common  council  of  a  citj  has  power 
to  pass  an  ordinance  requiring  aor  owner  or 
contractor  building  or  causing  to  be  built  any 
building  abutting  on  a  public  aide  walk,  to 
build  a  roofed  passageway  in  front  on  the  side- 
walk after  completion  of  the  first  story,  under 
a  charter  giving  it  power  to  control  and  regu- 
late the  construction  of  buildings,  to  coDtrol 
and  regulate  streets,  and  to  regulate  the  maa- 
ner  of  using  the  streets  andpavements.  Smith 
▼.  MUwaukee BuOdenf  A  T.  BteA.  (Wis.)   504 

10.  The  erection  of  an  electrlo-li^t  plant  to 
supply  the  inhabitants  of  a  city  with  light  for 
use  in  private  residences  and  buainess  houses,  is 
well  as  to  light  the  streets  and  public  places  of 
the  city,  is  For  a  municipal  purpose  within  the 
meaning  of  a  statute  authorizing  the  issue  of 
bonds  for  municipal  purposes.  JaekmmzHU 
EUetHc  Light  Oo.  v.  JaekmmviUe  (F1&.)        540 

11.  The  maintenance  of  municipal  water- 
works is  in  no  sense  a  private  business,  for  nee- 
ligence  in  which  the  corporation  will  be  beM 
liable,  but  Is  an  exercise  of  govern nDental 
power  for  the  public  good,  appeitaining  to  the 
corporation  in  its  political  character.  Soring 
field  F.  A  M.  In$.  Co,  v.  EeemxlU  (N.  Y.)  6aO 

12.  A  municipal  corporation  is  not  liable  for 
damages  caused  by  fire  in  consequence  of  its 
negligent  failure  to  maintain  sumcieni  waier- 
worlu.  Id. 

18.  A  sale  by  citv  authorities,  without  legis- 
lative  authority,  of  waterworks  which  the  city 
has  been  given  power  to  construct  and  main- 
tain for  public  use,  is  invalid,  as  the  property 
is  clothed  with  a  public  trust  which  cannot  be 
discharged  and  devolved  upon  another  paitv. 
Huron  Waterworki  Go.  v.  Huron  (S.  D.)    818 

Dabta. 

14.  The  power  of  the  legislature  to  change 
and  readjust  the  burden  of  municipal  Indebira- 
ness,  after  the  division  of  a  city  and  after  hav- 
ing declared  in  the  act  of  separation  in  what 
manner  it  should  be  borne  by  the  divlsjona. 
stUl  remains;  and  such  future  adjustments 
may  be  made  as  the  eouities  may  suggest 
Johnton  V.  San  Diego  (Cal.)  178 

16.  Liability  for  a  pro  rata  share  of  the  debts 
of  the  city  continued  on  a  part  excluded  from 
San  Diego,  under  Cal.  Stat.  1880,  p.  S56.  pro- 
viding that  it  shall  not  '^relieve  in  any  manner 
whatsoever  any  part  of  such  territory  fron 
any  liability  for  any  debt  contracted  by  i&uch 
municipal  corporation  prior  to  such  exclustoo.'* 

/d 

16.  The  legislature  has  power  to  require  a 
city  to  incur  a  debt,  without  its  consent,  for 
the  acquisition  of  public  bridges  and  feniea, 
as  is  done  bv  Or.  act  1805,  relating  to  the  rity 
of  Portland,  In  the  absence  of  any  constitu- 
tional prohibition.    6imon  v.  Iforthup  (Or) 

m 

17.  Liabilitv  for  part  of  the  expen<«  of 
building  a  vfaduct  or  bridge  over  railroad 
tracks  within  a  city,  for  the  safety  and  gob- 


MUBDKB— OFnCBBfl» 


101 


Tcnienoe  of  the  pablic,  may  be  incurred  by  the 
city  when  it  is  deemed  Just,  under  a  contract 
with  the  railroad  company,  even  if  the  city 
might  be  able  to  compel  the  railroad  company 
to  build  it  at  its  own  expense.  Argentine  v. 
Atdiium,  T.  d  8.  F.  E,  Co.  (Kan.)  255 

18.  The  amount  of  a  sinking  fund  must  be 
deducted  from  the  total  apparent  debt  of  a 
city,  to  ascertain  if  its  actual  debt  exceeds  the 
debt  limit.     Kelly  y.  Minneapolis  (Minn.)  281 

10.  Park  board  certificates  reciting  that  the 
city  is  indebted  in  the  sum  named  therein,  and 
tbat  the  consideration  therefor  is  a  conveyance 
of  land  which  is  mortgaged  to  secure  their  pay- 
ment, and  that  they  are  payable  out  of  funds 
arising  from  assessments  for  benefits,  and  also 
tbat  there  is  no  liability  on  the  part  of  the  city 
to  pay  them  out  of  any  other  fund,^Kio  not 
constitute  a  part  of  the  indebtedness  of  the  city 
within  the  .meaning  of  a  statute  fixing  a  debt 
limit.  Id. 

City  attorney. 

20,  The  duty  of  a  city  attorney  to  attend  to 
'*all  suits,  matters,  and  things"  in  which  the 
city  may  be  legally  interested,  under  Cal.  Pol. 
Code,  §  4891,  u  not  limited  to  suits  in  any  par- 
ticular courts.    Buck  y.  Eureka  (Cal.)       400 

Notes  and  Briefs. 

See  also  Ltobnbe. 

Municipal  corporations;  legislative  power  to 
impose  burdens  upon.  172 

Power  to  annex  territory  576 

Limitation  of  indebtedness;  use  of  sinking 
fund.  281 

Power  to  furnish  light  542 

Liability  for  damage  by  fire  on  account  of 
failure  of  water  supply.  661 

Power  to  maintain  waterworks;  power  to 
sell  waterworks.  840 

MURDBR.    See  Homicidb. 

NATURALIZATION.  See  Aliens, 
Notes  and  Briefs. 

NEGLIGENCE.  See  also  Animals;  Con- 
TRACTS*  14;  Gas;  Master  and  SsayANT: 
Street  Railways;  Tbial,  5-8,  10,  11. 

1.  Liability  to  persons  for  whose  protection 
a  statute  was  made,  in  case  of  their  injury  by 
breach  of  it,  is  subject  to  the  defense  of  con- 
tributory negligence.  Queen  y.  Dayton  Ooal 
ds  L  Co.  (Tenn.)  82 

2.  Violation  of  a  statute  by  hiring  a  boy  un- 
der twelye  years  of  age  to  work  in  a  mine 
constirules  negligence  per  ee,  which  will  sus- 
tain a  ciyil  right  of  action  whenever  the  boy 
sustains  injuries  in  consequence  of  the  eni- 
ploymenL  Id, 

8.  lie  who  has  the  last  clear  chance,  not- 
yvithstanding  the  negligence  of  the  adyerse 
party,  is  considered  Isolely  responsible  for  in- 
juries resulting  from  his  failure  to  exercise 
reasonable  care.  Pickett  y.  Wilmington  <A  W, 
R.  Co.  (N.  C.)  267 

4.  Contributory  negligence  on  the  part  of  a 
minor  is  to  be  measur^  by  his  age  and  his 
ability  to  discern  and  appreciate  circumstances 
of  danger.  Queen  y.  Vayion  Coal  d  I.  Co, 
(Tenn.)  82 
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Notes  and  Brisfbl 

Negligence;  contract  stipulating  against  U* 
ability  for.  194 

By  yiolation  of  statute.  610 

Of  driyer  imputed  to  person  riding  with 
blm.  686 


NEGOTIABLE 

AND  Notes. 


PAPERS.     See  Boxa 


1.  A  person  to  whom  a  paper  is  sent  with- 
out his  knowledge  or  consent,  either  expressed 
or  implied,  although  it.  is  done  under  a  yalid 
contract  with  a  third  person,  is  not  a  '  "sub- 
scriber" within  the  meaning  of  Iowa  Code, 
S  807,  as  amended  (McClain's  Code,  ^  428),  re- 
quiring superyisors  to  select  as  the  official 
newspapers  of  the  county  the  two  hayine  the 
largest  number  of  bona  fide  yearly  subscribers 
within  the  county.   Aehton  y.  8toy  (Iowa)  684 

3.  An  amendment  of  the  list  of  subscribers 
by  adding  the  name  of  one  omitted  should  be 
refused  by  the  district  court  on  reyiew  of  the 
action  of  the  board  of  superyisors  in  the  selec- 
tion of  a  county  newspaper.  Itk 

8.  A  motion  in  a  district  court  to  require 
plaintiffs  to  state  more  particularly  the  man- 
ner in  which  they  were  aggrieved  by  the  ac- 
tion of  the  board  of  supervisors  in  the  selec- 
tion of  a  county  newspaper  under  Iowa  Code, 
§  807,  is  properly  oyerruled.  Id. 

NEW  TRIAL. 

1.  A  juror's  affldarit  impeaching  the  yerdict 
rendered  in  an  equity  case,  which  is  mere- 
ly adyisory,  is  properly  disregarded.  Fite- 
fferald  y.  (Hark  (Mont.)  808 

2.  A  correct  yerdict  will  not  be  set  aside 
because  of  errors  occurring  on  the  trial. 
Kranti  y.  Bio  Grande  W,  B.  Co,  (Utah)     287 

NOTICE. 

A  railroad  company  is  chargeable  with  the 
knowledge  of  its  president  and  director  that 
property  purchased  by  it  is  impressed  with  a 
trust  in  favor  of  the  nolders  of  bonds  issued 
by  the  former  owner  of  such  property,  in- 
diana,  L  db  1,  B,  Co,  y.  8u>anneU  (111.)        290 

OCCUPATION  TAX.    See  Lioensb,1. 

OFFICERS.  See  also  Bonds;  Contbacts, 
10-12;  Courts,  1;  Estoppel,  2;  Munici- 
PAL  Corporations,  20. 

1.  The  disability  of  a  member  of  the  legis- 
lature "during  the  time  for  which  he  is  elected.'* 
under  Minn.  Const,  art.  4,  §  9,  to  hold  any  of- 
fice under  the  authority  of  the  United  States 
or  the  state,  except  that  of  postmaster,  con- 
tinues until  the  expiration  of  the  i\\\  period  of 
time  for  which  he  was  elected,  notwith- 
standing his  resignation  as  a  member  of  the 
legUlature.    State,  Childt,  y.   Sutton  (Minn.) 

630 

2.  A  mayor  is  not  subject  to  a  ciyil  action 
for  damages  because  of  an  erroneous  order, 
made  through  malice,  for  the  imprisonment  of 
a  person  for  contempt,  if  it  was  an  order  made 
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Id  court  and  within  bis  power  to  maktt.  Seott 
T.  FUhbUiU  (N.  C.)  €96 

NOTB8  AlfD  BRIBn. 

OfBoers;  election  of,  by  legislature.         582 

Eligibility.  681 

ConstituUonal  tennre  of.  149 

Contract  for  extra  compensation.  410 

Personal  liability  of  magistrate.  696 

OLEOMABOARINE.    See  Cojocbrob,  8. 

PARDON. 

A  constitutional  provision  forbidding  exile 
does  not  prevent  tbe  granting  of  pardons  to 
convicts  upon  condition  that  they  leave  the 
state  and  never  return.  Ex  parti  Eawfcins 
(Ark.)  786 

PARENT  AND  CHILD. 

A  decree  for  tbe  adoption  of  an  illegitimate 
child  with  capacity  to  Inherit,  without  legiti- 
mating the  child,  may  be  rendered  under  a 
petition  which  asks  for  both  legitimation  and 
adoption.    Murphy  v.  Portrum  (Tenn.)     268 

Notes  and  Bribfs. 

'  Parent  and  child;  liability  of  father  to  pay 
for  support  of  child  after  divorce  giving  cus- 
tody to  wife.  6«0 

PARLIAMENTARY   LAW.     Bee  also 
Eyidbhob,  6. 

1/ A  majoritv  of  the  members  of  a  legisla- 
tive body  constitute  a  quorum,  unless  the  nuno- 
ber  is  otherwise  fixed  by  the  Constitution  or 
the  power  that  creates  the  body.  BtaW^  Stan- 
ford, V.  EllingUm  (N.  0.)  582 

2.  It  seerM  that  the  presiding  officer  of  a  leg- 
islative body  is  powerless  to  count  those  who 
are  present  and  do  not  vote,  for  the  purpose  of 
makings  quorum,  in  the  absence  of  any  rule 
of  the  House  or  other  express  authority  to  do 
so.  Id. 

Notes  and  Bbiefs. 

Parliamentary  law;  majority  of  quorum. 

682 

PARTITION. 

Notes  ahd  BBiEFfl. 

Between  tenants  by  entiretlea.  886 

PARTNERSHIP. 

1.  A  chose  in  action  accruing  to  a  partner- 
ship from  a  transaction  in  the  ordinary  course 
of  its  business  may  be  transferred  by  a  single 
member  of  the  firm.  Oerli  ▼.  PMebard  Slk 
Mfg.  Co.  (N.  J.  Err.  &  App.)  61 

2.  An  individual  creditor  who  receives  money 
from  one  partner  in  satisfaction  of  a  Just  debt, 
without  knowledge  or  notice  that  it  is  partner- 
ship money,  can  retain  it  against  the  claims  of 
the  partnership  or  of  the  other  partners,  al- 
though the  money  was  in  fact  derived  from 
the  sale  of  partnership  property;  but  it  would 
be  otherwise  as  to  partnership  property  trans- 
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ferred  in  payment  of  an  individual  debt.  Sttn- 
dM  ▼.  Babeoek  (N.  J.  Err.  A  App.)  604 

8.  Partnership  creditors  may  prove  pari 
poBtu  with  separate  creditors  against  tbe  est&Le 
of  a  partner,  when  there  is  no  living  solvent 
partner  and  no  partnership  assets  applicabk 
to  the  partnership  debts,  either  at  law  or  is 
equity.    Thayer  v.  EvmjArty  ( Wi&)  549 

4.  Creditors  of  the  old  and  of  the  new  firm 
may  prove  their  claims  pari  pauu  and  be  pre- 
ferred over  individual  creditors  of  tbe  mem- 
bers of  the  new  firm,  when  tbe  new  firm 
assumed  the  debts  of  tbe  old  with  the  intentioa 
of  all  parties  to  have  the  business  oontioue 
and  pay  the  old  debts  out  of  the  businesB,  bat 
the  new  firm  has  made  an  assignment  for  tbe 
benefit  of  creditors.  Id. 

6.  A  sale  by  a  partner  of  his  interest  in  an 
insolvent  firm,  for  the  purpose  of  paying  tbe 
old  firm  debts  and  thus  winding  up'  tbe  old 
partnership  concern  by  applying  tbe  assets  to 
such  debts,  does  not  change  the  eqaiiy  of  the 
outgoing  partner  and  of  the  firm  creditors  to 
have  the  assets  applied  to  such  debts.  li 

6.  On  a  sale  of  the  interest  of  a  partner,  hia 
equity  to  have  the  assets  of  the  firm  applied 
to  the  existing  partnership  debts  ceases,  even 
if  the  purchaser  agrees  to  pay  tbem  as  part  of 
the  consideration,  unless  there  is  an  express  or 
implied  agreement  to  apply  the  assets  to  sucb 
purpose.  1± 

7.  Creditors  who  have  trusted  persons  » 

Partners  and  a  business  as  that  of  the  firm  msj 
old  tbe  property  used  to  carry  on  the  busines 
of  the  ostensible  partnership  subject  to  their 
claims  in  case  of  insolvency,  to  the  exclosioB 
of  any  claim  of  either  of  the  ostensible  mem- 
bers of  the  firm  or  of  their  separate  creditors. 

Id, 

8.  Partnership  creditors  have  no  lien  on  ibe 
partnership  assets  independent  of  the  equities 
of  the  partners,  but  must  work  out  their  pref- 
erence over  the  individual  creditors  of  the 
members  of  the  partnership  through  the  equi- 
ties of  such  members.  IL 

Notes  and  BsisFa. 

Injunction  against  execution  sale  of  prop- 
erty of.  1(K 

Injunction  against  judgments  by  confessloa 
against  partners.  340 

Rights  of  individual  and  of  firm  creditors. 

Reclaiming  funds  of.  604 

PAYMENT.    See  also  Eyidsnob^  16L 

Failure  to  pay  a  debt  in  stock  when  stock 
is  due  and  demanded  makes  the  entire  de- 
mand due  in  money.  Oriental  Hold  Co.  v. 
QriJUhM  (Tex.)  7«5 

Notes  and  Briefs. 

Payment;  as  ground  of  injunction  against 
judgment. 


PEDDLERS.    Bee  Ck>iiicEBCB,  4. 

PERPETUITIES. 

Gifts  to  charitable  uses  ate  excluded  from 
the  operation  of  the  rule  against  perpetuities  by 
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tbe  statute  of  43  Eliz.  chap.  4,  which  te  In  force 
in  Ulinoia.    Alde»  t.  8t.  Peter's  ParM  (111.) 

PB7SICTANS.    See  also  CoioreitCB,  4 

A  practiciDg  physician  who  sends  another 
physician  in  his  place  to  attend  a  patient  whom 
he  has  promised  to  attend  is  not  liable  for  the 
unskilful  or  negligent  acts  of  the  other  physi- 
<i\&u,  when  the  latter  is  engaged  in  a  distinct 
and  independent  occupation  of  his  own,  and  is 
not  the  seryant  or  agent  of  the  former.  Mpen 
V.  Hoibarn  (N.  J.  Err.  &  App.)  845 

PI^ADHTG. 

1.  Conclusions  of  law  are  not  admitted  by 
«  demurrer.  American  Waterworke  Oo,  ▼. 
State,  Waikeri^eh.)  447 

2.  Allegations  that  a  Judgment  was  rendered 
'Without  jurisdiction  of  the  subject-matter  or 
person  of  defendant,  that  no  sufflcient  ground 
for  publication  was  shown,  and  (hat  the  affl- 
<iavit  stated  no  ground  for  attachment, — are 
mere  legal  conclusions,  and  not  sufficient  to 
require  the  enjoining  of  the  judnnent.  Qum- 
Mastie  Hoofing  Co,  v.  Mexico  PuUiehing  Oo. 
<Ind.)  700 

8.  A  complaint  does  not  show  absence  of 
iuiisdiction  in  a  justice  whicb  will  require  an 
injunction  against  his  judgment,  which  alleges 
that  the  * 'process  under  which  appellant  was 
hefore  said  justice  being  publication  of  notice 
as  a  nonresident."  Qum-Elastie  Roofing  Co.  ▼. 
Mexico  Publishing  Oo.  (Ind.)  700 

4.  A  petition  to  enforce  amechanic'slienis  not 
insufficient  because  it  fails  to  set  forth  plans  and 
specifications  which  are  made  part  of  an  al- 
Jeged  contract  declared  upon.  Oriental  Hotel 
Co.  V.  Grijlthe  (Tex.)  706 

?RIOB  APPBOPBIATORS.  See  Wa- 
ters, Notes  and  BBiiors. 

1»XJBUC  IMPROVEMENTS.    See  also 
Eyidiencb,  9»  10. 

1.  A  ordinance  compelling  the  substitution 
of  a  cement  sidewalk  in  the  place  of  a  plank 
walk  in  front  of  a  vacant  20-acre  lot,  which 
had  been  laid  less  than  six  months  before  in 
conformity  with  an  ordinance,  and  which  was 
in  good  condition  and  in  all  respects  safe,  con- 
venient, and  sufflcient  for  public  use,  is  un- 
reasonable, unjust,  and  oppressive,  and  there- 
fore void.    Eatpeey.Ohieagoilll)  225 

2.  The  erection  on  a  corner  lot  of  a  dwelling 
house  facing  the  street  on  the  shorter  side  of 
the  lot,  and  also  of  a  business  house  facing  the 
street  on  the  longer  side  of  the  lot,  makes  the 
.portion  of  the  lot  occupied  by  and  clearly  ap- 
purtenant to  the  latter  front  on  the  longer  siae 
ot  the  lot.     Toledo  v.  ^^tK(Ohio)  608 

8.  An  extensive  use  of  the  street  on  the 
longer  side  of  a  comer  lot,  permitted  by  doors 
and  halls  thereon,  k  not  sufflcient  to  make  that 
aide  the  front  of  the  lot,  when  the  building 
constitutes  a  single  business  house  and  the 
plan  of  construction  and  style  of  architecture 
accord  with  the  presumption  that  the  shorter 
-side  is  tihe4ronu         .     . 
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4  Appurtenant  structures  accessible  only 
from  the  street  on  the  longer  side  of  a  comer 
lot,  together  with  entrances  to  a  dwelling  from 
that  street,  which  are  extensively  used,  are  not 
sufficient  to  show  that  that  side  Is  the  front  of 
the  lot,  when  the  front  of  the  dwelling  accord- 
ing to  its  plan  of  construction  or  style  of  arch- 
itecture  corresponds  with  that  of  the  lot  when 
it  was  vacant.  Id. 

Notes  akd  Briefs. 

Public  improvements;  reasonableness  of  or- 
dinances for. .  225 

Frontage  assessment  for;  on  comer  lots.  608 

PUBLIC  LANDS.    See  Waters,  5,  7,  8, 
10-13. 

PUBLIC  MONEYS. 

Funds  raised  by  the  taxation  of  franchises, 
rights,  and  privileges,  may  be  applied  to  pur- 
poses of  general  revenue,  or  any  other  purpose 
anthorized  by  statute.  State,  Schwartz,  v. 
Ferris  (Ohio)  218 

PUBLIC  POLICY.    See  Ck>nRT8»  2. 

PUBLIC  PBOPEBTY. 

Notes  and  Briefs. 

Injunction  against  sale  of,  under  execution. 

106 

QUOBUM.    See  Etidekob,  4,  6;  Pabua- 
mentabt  Law. 

BAILBOAOS.    Bee  also  Cabbiers;  Ck>if- 
tractb,  14;  Master  abd  Servant;  Mu- 

NldPAL   GORPOBATIONS,  17;   StREXT 

Railwatb,  2,  8. 

1.  A  railroad  company  which,  under  a  lease 
of  another  road,  is  conductiDg  it  wholly  in  the 
interest  of  the  lessor,  occupies  the  position 
merely  of  operating  agent,  and  the  lessor  is 
liable  for  injuries  tor  the  negligence  of  the 
lessee.  Sovthern  R  Oo.  v.  Bouknight  (C.  C. 
App.  4th  C.)  828 

2.  A  lease  of  a  railroad  for  090  years  is  not  a 
sale  within  the  meaning  of  a  provision  in  a  deed 
that  in  case  the  grantee  should  sell  the  riffht  of 
way  it  should  pay  half  of  the  purchase  moDey 
to  the  grantor,  where  it  does  not  appear  from 
the  instrument  as  a  whole  that  the  real  intention 
of  the  parties  was  a  sale,  but  the  lease  was  in- 
tended to  secure  better  connections  and  more 
profitable  operation  of  the  railroad,  and  was 
terminable  at  any  time  after  ninetv  days  in 
case  of  default  of  the  lessee.  Morrison  v.  St. 
Paul  AN.  PR  Oo,  (Minn.)  546 

8.  The  owner  of  land  adjoining  a  railroad 
has  the  right  to  join  his  fences  to  the  railroad 
fence, whether  that  is  on  the  border  of  the  right 
of  way  or  set  back  inside  such  line  on  the  right 
of  way.  Qonld  v.  Qreat  Northern  B.  Oo. 
(Minn.)  580 

4.  '^Fences  on  each  side  of  such  road,"  re- 
quired by  Minn.  Gen   Stat.  1878,  chapi   84, 
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fi  64  (Minn.  €kn.  Stet  1804,  S  ^^9.  relating 
to  fencing  railroad*,  are  to  be  made  on  the  mar- 
gin or  border  of  the  entire  grounds  or  right  of 
way.  O0uidy.OreatNoriAemB.€h.(}imn,)69O 

5.  The  failure  of  an  engineer  to  perform  hie 
duty  to  maintain  a  reasonably  vigilant  lookout 
along  the  track  In  front  of  the  traio  KDdera 
the  railroad  compaoT  liable  for  kiUing  a  hu- 
man being  lying  on  the  track,  apparently  help- 
less from  any  cause,  when  the  engineer  could 
have  seen  him  by  the  exercise  of  ordinary 
care.  Pickett  v.  Wilmington  A  F.  R.  Co. 
(N.  C.)  257 

6.  One  riding  in  a  wacpon  owned  and  driven 
by  another  over  whom  he  has  no  control,  at 
the  owner's  invitation,  is  not  as  a  matter  of 
law  negligent  in  failing  to  look  and  listen  on 
approaching  a  railroad  track,  where  he  does 
not  know  that  the  driver  is  incompetent  or  that 
he  is  not  keeping  a  proper  lookout  for  trains. 
ffom  V.  Minneapolis,  St,  P,  d  8.  8.  M.  R.  Co, 
(Minn.)  684 

NOTBS  AND  BbiEFS. 

Railroads;  lease  of,  as  a  sale.  546 

Liability  for  acts  of  lessees.  825 

Injunction  against  execution  sale  of  prop- 
erty of.  104 

Duty  as  to  fences.  501 

Negligence  of  person  injured  at  crossing. 

685 

RAPE.    See  Ordiinal  Law.  4 

RECEIVERS.    See  also  Mortoagb,  8. 

1.  The  appointment  of  a  receiver  on  appli- 
cation of  a  stockholder  will  not  be  denied  on 
the  ground  that  the  corporation  has  ceased  to 
exist  and  the  property  is  held  by  joint  owner- 
ship, merely  because  the  shares  have  passed 
into  the  hands  of  a  less  number  of  persons 
than  the  law  requires  for  stockholders,  and  the 
offices  of  the  company  have  become  vacant, 
while  an  administrator  of  the  only  other  stock- 
bolder  has  taken  possession  of  the  corporate 
property.    Re  BeUon  (La.)  648 

2.  Receivers  will  not  be  instructed  as  to  the 
distribution  of  funds  until  they  have  them  in 
court.  SlravM  v.  Carolina  I,  Eldg,  dh  L. 
Aeio.  (N.  C.)  608 

8.  Preference  over  a  mortgage  debt  in  re- 
spect to  the  receiver's  earnings  cannot  be  given 
to  a  claim  for  damages  caused  by  negligence 
of  a  street-railway  company  before  the  ap- 
pointment of  the  receiver.  In  a  suit  to  foreclose 
the  mortgage  on  the  street-railway  property. 
£t.  Louis  Trust  Co,  v.  RHey  (C.  C.  App.  8th  0.) 

456 

4.  A  court  of  chancery  cannot,  ac;ainst  the 
objection  of  the  first  mortgagee,  authorize  the 
receiver  of  a  private  corporation  appointed  at 
the  suit  of  a  second  mortgagee  to  borrow 
money  to  carry  on  the  corporate  business  on 
certificates  to  be  made  a  first  and  paramount 
lien  on  the  corporate  property.  Hanna  v. 
btaU  Trust  Co,  (C.  0.  App.  8th  0.)  201 


Notes  and  Briefs. 

Receivers;  e;vpar<0  appointment 
SO  L.  R.  A. 
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Power  to  Issue  certificates  giving  first  liei; 
limited  to  railroad  cases.  2QS 

Priority  of  claim  for  damagesL  49$ 

RECORDS. 

Notes  aitd  6iiiki& 

Loss  or  alteration  of,  as  ground  of  injunctisi 
against  Judgments.  562^  56$ 

RELEASE.    SeeTBrfiTa,5. 

RELIGIOUS    SOCIETIES.      See    also 

Contracts,  8;  Evidence,  2,  8. 

1.  An  unincorporated  church  aocietv  is  not 
affected  by  a  statute  limiting  the  quantity  of 
real  estate  which  can  be  held  by  incorporated 
church  societies.    Alden  v.  8t.  Peter's  PkiriA 

(HI.)  233 

2.  A  church  corporation  does  not  ratifv  the 
employment  of  an  attorney  by  individual  "trus- 
tees to  conduct  the  prosecution  of  a  preacher 
before  a  church  tribunal,  by  passing  a  molu- 
tion  to  pay  a  certain  sum  to  another  attorney 
for  services  in  respect  to  the  sale  of  property, 
although  the  trustees  acting  individually,  and 
not  in  their  corporate  character,  had  an  under- 
standing with  nim  that  a  part  of  the  monev 
should  be  applied  by  him  to  discharge  the 
claim  of  the  other  attorney.  PksrMat  v 
Third  M.  E.  aiureh  (N.  Y.>  574 

8.  No  liability  is  admitted  by  a  resolutioa 
by  church  trustees  appointing  a  comoiittee  to 
"confer  with  and  act  under  the  advice  dt'  the 
attorney  of  the  board  in  examining  a  certain 
claim  and  agreeing  upon  the  sum,  if  any,  to  be 
paid,  and  another  resolution  authoriang  the 
president  and  treasurer  to  pay  the  sum,  if  any, 
found  due  by  such  committee,  where  the  boaid 
refused .  to  accept  the  report  of  the  coramlttee, 
which  found  In  favor  of  the  claim  in  disre- 
gard of  the  condition  as  to  acting  under  the 
advice  of  counsel.  id, 

4.  The  official  board  of  a  Methodist  Episco- 
pal church,  consisting  of  the  trustees,  tbe 
stewards,  the  class  leaacrs,  the  Sunday-school 
teachers,  and  the  local  preacher^,  does  not  rep- 
resent and  cannot  legally  bind  tbe  cbnrch  cor- 
poration in  respect  to  the  payment  of  a  claim 
against  it.  li^ 

Notes  ahd  BRiEpa 

Religious  societies;  power  to  own  lands. 


Power  of  trustees  to  contract  for. 
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RESCISSION.     See  Conthactb^   Kotbs 
Aino  Briefs. 


RESUME. 

For  resum6  of  contents  of  book,  see         885 

SALE.    See  also  RAHiBOADS,  3. 

1.  The  refusal  to  accept  an  article  which  a 
person  has  expressly  agreed,  in  consideration 


ScHooM   SxATirm. 
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of  its  deUveiT  to  an  express  oompuiT.  to  pay 
for  in  iDstafments.  does  not  relieTO  bim  from 
liability  to  pay  the  whole  prioe,  br  restrict  the 
seller  to  his  remedy  for  damages.  White  ▼. 
JSoUman  (Mass.)  687 

2.  A  contract  to  pay  the  whole  value  of  a 
chattel  before  the  title  paasea  may  be  lawfully 
made.  li. 

K0T«B  AHD  BSIBFS. 

Sale;  passing  of  title  upon  order  for  goods. 

687 

SCHOOLS. 

The  trustees  of  a  common-school  district 
may  contract  with  a  teacher  that  the  latter  may 
teach  certain  higher  branches,  and  as  a  part  of 
his  compensation  have  the  right  to  charge  and 
receive  compensation  therefor  from  sll  pupils 
taking  such  branches,  under  Ky.  Stat,  g  4864, 
entithng  all  pupils  of  school  age  within  the 
district  to  free  tuition  in  certain  studies  speci- 
fied in  §  4388.  and  §  4606,  providing  that  no 
teacher  shall  be  required  to  teach  any  other 
than  the  common-school  branches  unless  it  is 
so  specified  in  a  written  contract  with  the  trus- 
tees.   Mc^r  V.  Cayee  (Ey.)  697 

SCIRE  FACIAS.    See  Judguekt,  &-7. 

SET-OFF. 

Notes  akd  BmsFflL 

As  ground  for  injunction  against  Judgment 
fai  garnishment.  868 

Arising  after  Judgment  as  ground  of  injunc- 
tion. 668 

SHELLEY'S  CASE. 

NOTEB  AND  BRIEFa 

As  affecting  entirety  estate.  812 

SHIPPING.    See  also  Eyidshcb,  14;  In- 

BURANCB,  ^11. 

1.  Failure  of  a  schooner  to  exhibit  a  torch 
light  will  not  render  her  responsible  for  col- 
lision with  a  vessel  which  sees  her  lights,  where 
her  position  and  course  are  distinctly  apparent. 
Bigelow  v.  Nickerion  (C.  C.  App.  7th  C.)    836 

2.  The  luffing  of  a  vessel  in  the  presence  of 
imminent  danger  of  (collision  is  not  such  a 
fault  as  will  preclude  recovery  for  damases 
from  such  collision.  Id, 

SINKING  FUND.    Bee  Bonds,  4 

SIjANDER.    Bee  Libel  and  Slandeb. 

SliAVES.' 

Notes  and  BRiEm 

Injunction  against  sale  of,  under  execution. 

117 

STATE.     Bee  also  Estoppel,  1;  Inbcb- 

ANCB,  1. 

1.  The  sovereign tv  of  the  state  of  Wisconsin 
extends  to  the  middle  of  Lake  Michigan,  and 
its  laws,  so  far  as  they  do  not  conflict  with 
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those  of  the  United  Btates  regulating  commerce 
and  navigation,  are  operative  withm  such  lim- 
ita.    Bigdom  v.  Ifiehenon  (C.  C.  App.  7th  C.) 

886 

8.  The  territorial  limit  of  sovereignty  with 
respect  to  the  high  seas,  to  the  8-mile  zone, 
should  not  be  applied  to  a  lake  which  is  not 
the  common  boundary  of  nations,  or  open  by 
nature  for  the  commerce  of  the  world,  but  ia 
within  the  exdusive  Jurisdiction  of  each  nation. 

Id, 

8.  A  state  treasurer  properly  refuses  to  pay 
a  warrant  drawn  on  him  by  the  auditor  for  an 
illegal  claim,  under  K.  0.  Code,  g  8866,  subs. 
8.  requiring  him  to  pay  all  warrants  le^lly 
drawn  on  him  by  the  auditor.  CammetcMl  ib 
F,  Bank  v.  Worth  (N.  O.)  261 

STATE  INSTITUTIONS.    Bee  Cobpc 

RATIONS,  1,  2,  4. 

STATUTES.  Bee  also  Evidence,  12;  Ti]fB» 
2. 

1.  A  fsilure  of  the  presiding  officers  to  sign 
a  bill  within  two  days  after  its  passage  dots 
not  defeat  the  act  or  in  any  manner  impair  its 
validity,  if  it  be  thereafter  duly  authenticateti 
and  approved  by  the  governor.  Aikman  v. 
Edwardt  (Ean.)  140 

2.  A  two-thirds  vote  of  the  members  of 
each  House  of  the  legislature  is  not  required 
on  the  passage  of  an  act  to  abolish  a  judicial 
district,  under  Ean.  Const,  art.  8,  ^  14,  re- 
quiring such  a  vote  to  increase  the  number  of 
Judicial  districts.  Id. 

8.  The  three  months  after  the  adjournment 
of  the  leiiislature  on  April  8.  which  must 
expire  before  a  statute  would  take  effect  under 
14  eb.  Const,  art  8,  §  24,  expires  so  that  the  set 
will  take  effect  on  July  9.  MeQinn  v.  State 
(Neb.)  450 

4.  A  statute  providing  for  the  acquisition  of 
bridges  and  ferries  by  a  city,  the  issuance  of 
bonds  in  payment  therefor,  the  transfer  of  tbe 
property  to  the  county,  and  the  collection  of 
taxes  by  tbe  county  to  pay  the  bonds,  does  not 
embrace  more  than  one  subject  in  violation  of 
Or.  Const,  art  4,  §  20.  iHrnon  v.  Northivp 
(Or.)  171 

6.  The  maintenance  of  a  ferry  by  the  county 
of  Multnomah  at  Sell  wood  is  not  within  tbe 
subject  of  Or.  act  1895,  providing  for  tbe 
acquisition  of  specified  bridges  and  ferries  by 
the  city  of  Portland.  IcL 

6.  The  acquisition  by  a  city  of  certaia 
bridges  and  ferries  which  are  already  publio 
highways,  provided  for  by  Or.  act  1895,  ia 
not  included  in  the  laying  out,  opening,  and 
working  of  highways,  for  which  special  or 
local  laws  are  forbidden  by  Or.  Const,  art.  4» 
g  28,  subd.  7.  Id. 

7.  A  statute  requiring  a  county  tax  to  bo 
levied  and  collected  like  other  taxes,  for  tbe 
purpose  of  maintaining  bridges  and  ferries, 
being  in  effect  a  reauirement  only  that  the 
sums  required  shall  oe  included  in  the  esti- 
mate for  county  purposes,  does  not  violate  Or. 
Const,  art.  4,  g  28,  subd.  10,  prohibiting  local 
or  special  laws  for  assessment  and  collection 
of  taxes.  M 
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8.  But  one  subject  1b  iDduded  Id  a  statute  de- 
liDiog  the  bouDdaries  of  sereral  Judicial  dis- 
tricts, proTidine  for  holding  terms  of  court 
therein,  and  denning  certain  duties  of  the  trial 
court  in  one  of  the  districts,  and  also  repealing 
mil  laws  inconsistent  therewith.  Aikinan  ▼. 
HdwardM  (Ean.)  149 

9.  The  restriction  to  a  designated  class  of 
persons  of  the  right  to  recover  attorneys'  fees, 
granted  by  111.  Laws  1889,  p.  862,  in  suits  for 
wages,  does  not  render  the  statute  obnoxious 
to  the  constitutional  prohibition  against  special 
legislntion.  as  it  applies  to  all  persons  in  the 
stale  similarly  engaged.     Vogel  v.  Pekoe  (HI.) 

491 

10.  A  law  of  a  general  nature  which  is  in 
full  force  in  every  part  of  the  state  complies 
with  a  constitutional  requirement  that  laws  of 
a  general  nature  shall  have  a  uniform  opera- 
tion throufirbout  the  state.  State,  ScfiwarU, 
v.  Ferrie  (Ohio)  818 

STREET  RAILWAYS.     See  also  Car- 
riers, 9;  RhCKiVERS,  8. 

1.  The  provision  of  N.  H.  Gen.  Laws,  chap. 
289,  ^  14,  that  **no  person  shall  ride  through 
any  street"  in  the  compact  part  of  any  town  at 
a  swjfier  pace  than  at  the  rate  of  5  miles  an 
hour,  applies  to  a  street-railway  company 
whose  charter  provides  that  the  road  may  tie 
operated  by  such  power  as  may  be  authorized 
by  the  mayor  and  aldermen,  who  shall  have 
power  to  make  such  regulations  as  to  the  rate 
of  speed  as  the  public  safety  and  convenience 
require,  where  no  regulations  have  been  made 
by  them  in  regard  to  speed.  My  v.  Jiaehtia 
Sireet  R.  Co.  (N.  H.)  808 

8.  Running  a  street  car  across  a  railroad 
track  at  grade  without  first  stopping  it,  and 
without  some  emplovee  going  ahead  to  see  if 
the  wa^  is  clear  and  free  from  danger  and  giv- 
ing a  signal  to  that  effect  as  required  by  Ohio 
act  May  4,  1891  (88  Ohio  Laws,  582),  is  negli- 
gence—at least  in  the  absence  of  extraordinary 
circumstances— for  which  the  street-railroad 
company  will  be  liable  for  any  damages  directly 
caused  by  such  negligence.  Cindnnati  Street 
R.  Co.  v.  Murray  (Ohio)  508 

8.  The  existence  of  gates  and  a  watchman 
at  a  railroad  crossing  does  not  relieve  a  street- 
railroad  company  from  the  necessity  of  com- 
plying with  the  provisions  of  Ohio  act  May  4, 
1S91  (88  Ohio  Laws,  582).  requiring  a  street  car 
to  be  stopped  and  an  employee  to  go  ahead  to 
asceriain  if  the  way  is  clear  and  safe  and  give 
a  signal  to  that  effect  before  crossing  a  railroad 
track  at  grade.  /d. 

SUBROGATION.     Bee  also  Action  or 
Suit,  9. 

1.  A  bank  which  pays  a  check  in  pursuance 
of  a  guaranty,  even  if  that  was  vltra  vires,  is 
not  a  mere  volunteer  so  as  to  be  precluded 
from  claiming  the  rights  of  the  person  to  whom 
payment  was  made,  by  subrogation.  Voltz  v. 
liational  Bank  (IM)  155 

2.  One  who  advances  money  at  the  instance 
of  a  debtor,  to  be  used  by  the  latter  in  pay- 
ment of  a  prior  security,  is  not  a  stranger  or 
tetermeddler   in  his  affairs  within  the  rule 
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which  denies  to  such  persona  a  remedj  by  way 
of  subrogation.  Vhton  Martg.  Bkg.  <ft  7.  &. 
T.  Petere  (Miss.)  .  829 

8.  The  holder  of  an  intermediate  mortj^ige 
who  ia  not  place!  in  any  worse  attitude  by  the 
subrosation  of  a  subsequent  mortgagee  U>  tbe 
first  ma  on  the  property,  which  waa  paid  dS 
vrith  money  advanced  by  the  last  mortgagee  oa 
a  promise  that  he  should  have  the  first  liea, 
cannot  defeat  such  aubrogstion,  even  if  be  hss 
not  waived  or  become  estopped  to  assert  bii 
priority.  AL 

4.  The  relief  by  subrogation  to  earlier  1ir» 
which  have  been  paid  off  with  money  advanced 
by  a  subsequent  mortgagee  under  aereemeet 
that  he  shall  have  a  first  lien  Is  not  deetroTed 
by  the  fact  that  the  early  liens  have  been  ac- 
tually paid  off  and  canceled  in  porsnance  of 
an  agreement  that  this  should  be  done,  since 
equity  will  consider  them  alive  ao  lon^  as  fx^ 
tice  requires.  /d 


SUMHART  PROCEEDINGS. 

NOTBS  AND  BbIEFS. 

Injunction  against  dispossession  by.         129 

SUNDAY.    See  also  Time,  a 

The  right  to  file  papers  on  Sunday  duriaf 
the  progress  of  a  suit  is  clearly  implied  by  Tex. 
Rev.  Stat,  art  1184,  prohibiting  the  coo- 
mencement  of  suits  or  the  issue*  of  process,  oa 
that  day  with  certain  exceptions^  Hammer  ¥. 
Ins.  Co.  V.  ahrader  (Tex.)  498 

SUPPORT.    See  Contbacts,  M;    Mobx^ 

GAOB,  2. 

SURPRISE. 

Notes  and  Bbibfb. 

Ab  ground  of  injunction  against  Judgment 

78S 

TAXES.  See  also  CoNarrronoNAi.  Law, 
4,  5;  E8TOFPBI4,  1:  Injunction,  4;  Po> 
Lie  Monet;  Statutes,  7. 

1.  The  restriction  of  the  benefactiona  of  % 
charitable  organization  to  its  own  menibers  or 
their  f  smilies  does  not  take  it  out  of  the  ex- 
emption of  certain  property  of  charitable  insti- 
tutions by  Hill's  (Or.)  Ann.  Laws.  §  STITi 
Portland  Hibernian  Benet.  Soe.  ▼.  KeU^f  (Or.t 

167 

2.  An  exemption  from  taxation  of  piroperty 
used  exclusively  for  charitable  or  beDevoIent 
pur|)oses  cannot  be  extended  to  property  occo- 
pied  and  used  for  other  and  different  purposes. 
although  the  revenue  derived  from  its  uae  n 
devoted  exclusively  to  charitable  or  benevolent 
objects.  Jd. 

8.  The  state  may  tax  the  right  to  receive 
property  by  will  or  inheritance.  Staie^ 
Schwartz,  v.  Ferris  (Ohio)  218 

4.  The  Ohio  inheritance  tax  law  of  April  20. 
1894,  is  not  made  unconstitutional  as  a  tax  on 
property,  by  the  provision  that  it  shall  become 
a  Uen  upon- the  {Property  reeeived.  M 
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5.  Tbe  Ohio  Inheritance  tax  law  is  not  un- 
constitutional when  construed  as  a  tax  upon 
Lbe  ri^bt  of  receiving  property,  as  in  conflict 
with  Ohio  Const,  art.  12,  g  2,  requiring  taxa- 
tion to  l)e  by  uniform  rule  on  all  property  ac- 
cording to  its  true  value  in  money,  because  the 
proceeds  are  to  be  applied  for  purposes  of  gen- 
eral revenue.  Id, 

6.  The  tax  imposed  by  Ohio  act  April  20, 
1894.  declaring  that  all  property  passing  by 
'Will  or  the  intestate  laws  or  by  deed  of  gift  in- 
tended to  take  effect  after  the  grantor's  death, 
to  an  beir,  shall  be  liable  to  certain  taxes,  is  a 
tax  upon  the  right  or  privilege  of  succession, 
and  not  upon  the  property  itself.  Id. 

Notes  akd  Bbiefs. 

Taxes;  exemption  of  charities.  167 

On  inheritances;  constitutionality  of.      219 

7EIjEOBLAPHS.  See  also  Commbrob,  6; 
£tidence,  16;  Pleading,  8;  Statdtes, 
11. 

1.  A  telegraph  company  is  a  common  carrier 
in  South  Dakota.  Kirby  v.  Western  U.  Tel^, 
Co.  (S.  D.)  612 

2.  Asa  common  carrier,  a  telegraph  com- 
pany cannot  legally  refuse  to  accept  and  trans- 
mit an  offered  message  because  the  person  of- 
fering will  not  sign  an  agreement  that  such 
carrier  shall  not  te  liable  for  damages  in  any 
case  where  the  claim  is  not  presented  in  writ- 
ing within  sixty  days  after  the  message  is  filed 
with  the  company  for  transmission.  Id, 

8.  The  statute  which  makes  a  telegraph 
company  a  common  carrier  of  messages  is  not 
superseded  or  repealed  by  S.  D.  Const,  art  17, 
§  11,  imposing  upon  the  legislature  the  duty 
of  providing  reasonable  reffulations,  by  general 
law,  for  giving  effect  to  the  right  of  a  corpo- 
ration organized  for  such  purpose  to  construct 
and  maintain  lines  of  telegraph  within  the  state. 

Id, 

4.  The  wrongful  refusal  of  a  message  by  a 
telegraph  company,  except  on  certain  condi- 
tions, is  not  cured  by  the  fact  that  the  mes- 
sage offered  is  subsequently  sent  on  the  condi- 
tions demanded  by  the  telegraph  company. 

Id, 

6.  A  telegraph  company  has  the  right  to  de- 
cline to  accept  a  message  ror  transmisirioa  if  the 
sender  will  not  consent  to  a  stipulation  requir- 
ing a  claim  for  any  damages  or  statutory 
penalties  to  be  presented  in  writing  within  sixty 
days  after  the  message  is  filed  for  transmission, 
since  this  regulation  is  a  reasonable  one,  and 
does  not  limit  or  modify  the  statutory  obliga- 
tion snd  common-law  liability  of  the  company 
to  transmit  the  message  safely  and  promptly. 

Id, 

6.  A  mistake  in  a  telegram  directing  an  agent 
to  sell  properly,  in  reliance  on  which  he  makes 
a  contract  for  such  sale  in  his  own  name  and 
not  binding  on  the  principal,  will  not  give  tbe 
latter  a  right  of  action  where  he  voluntarily 
^'arries  out  the  contract  after  notice  of  the  mis- 
take, in  order  to  protect  his  agent,  instead  of 
leaving  the  latter  to  his  remedy  against  the 
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telegraph  company.    Shinffleirr  t.  Weitsrn  U, 
TeUg.  Co.  (Miss.)  444 

Notes  aicd  Briefs. 

Telegraphs;  stipulation  as  to  liability  for  de- 
fault 445 

Stipulation  as  to  liability  for  messages;  tele- 
graph company  as  common  carrier.  613 

TIME.    See  also  Insolyenct,  2;  Statutes* 
8. 

1.  The  rule  as  to  the  exclusion  of  the  first 
day  in  computing  the  lime  within  which  an 
act  is  to  be  aone,  provided  by  Neb.  Code  Civ. 
I^oc.  g  805,  was  intended  to  be  uniformly  ap- 
plicable alike  to  the  construction  of  statutes 
and  to  matters  of  practice.  McGinn  v.  Stato 
(Neb.)  450 

2.  The  term  ''calendar  month,"  in  Neb. 
Const,  art  8,  ^  24,  fixing  the  time  for  statutes 
to  go  into  effect,  denotes  a  period  terminatinic 
with  the  day  of  the  succeeding  month  numeri- 
cally corresponding  to  the  day  of  its  begin- 
ning,  less  one.  If  there  be  no  corresponding 
day  of  the  succeeding  month  it  terminates 
with  the  last  day  thereof.  Id. 

8.  Sunday  cannot  be  excluded  'from  the 
computation  of  the  thirty  days  after  motion 
for  rehearing  before  filing  an  application  for  a 
writ  of  error,  although  it  is  the  thirtieth  day 
and  the  clerk  is  not  bound  to  file  the  applica- 
tion on  that  day,  since  he  may  lawfully  ao  so. 
Hanover  F,  Ine,  Oo,  v.  Shrader  (Tex.)        498 

Notes  and  Briefs. 

Time;  computation  of  months.      Q       451 

TOWNS.    See  Couhties^  2. 

TRADENAME. 

The  words  "mechanics*  store"  may  be  a  trade- 
name,and  the  user  thereof  entitled  to  protection 
from  the  use  of  such  words  by  a  competitor  in 
business,  for  the  purpose  of  deceiving  the  pub- 
lic, and  especially  thecustomers  of  the  former. 
Weinetock,  L.  <b  Co.  t.  MarU  (Cal.)  182 

TREES.    See  Gas,  1. 

TRESPASS.    See  Ftshebtes,  2. 

TRIAL. 

1.  It  is  not  competent  under  the  Florida  Bill 
of  Rights,  S  8,  guaranteeing  the  right  of  trial 
by  Jury  eidsting  at  the  time  of  the  adoption 
of  the  Constitution,  for  the  legislature  to  con- 
fer the  power  to  enjoin  in  cases  where  it  did 
not  exist  before  the  Constitution,  and  at  the 
same  time  draw  to  it  the  incidental  power  to 
assess  damages  in  a  case  triable  at  law  by  a 
jury.     WiggiMy,  WiUiame  m^)  754 

2.  The  guaranty  of  the  right  of  trial  exist- 
ing at  tbe  time  of  the  Constitution,  in  the 
Florida  Bill  of  Righto,  §  8.  is  infringed  by 
the  provision  of  Fla.  AcU  1880,  chap.  8884. 
§  2,  that  the  court  of  chancery  may,  in  an  ao- 
Uon  thereby  authorized  to  «Bjoin  trespasses  on 
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land  by  the  cutting  of  trees  tbereon  or  removal 
of  tarpentine  therefrom,  cause  an  account  to 
be  taken  of  the  damage  to  claimant  from  the 
trespass,  as  such  trespass  would  not,  before 
the  adoption  of  the  Constitution,  have  con- 
ferred jurisdiction  upon  chancery  to  enjoin 
the  same.  Wiggins  t.  WilliarM  (Fla.)  754 
8.  Persons  were  Incompetent  as  jurors  in  a 
suit  against  a  railroad  company  to  recover  the 
penalty  for  an  overcharge  for  passenger  car- 
riage, who  only  a  short  time  before  had  brought 
similar  actions  against  the  same  defendant  for 
overcharges  on  the  same  section  of  trade,  so 
that  the  two  cases  involved  the  same  issues. 
Little  Rock  dh  Ft,  ti,  B.  Co.  t.  WelU  (Ark.) 

MO 

4.  The  legislature  ma^  lawfully  provide  that 
interest  as  a  taxpayer  oi  a  county  shall  not  dis- 
qualify a  person  from  acting  as  juror  in  a  suit 
in  which  the  county  is  a  party.  Smithy.  Oer- 
man  Ins.  Oo.  (Mich.)  868 

5.  Whether  or  not  the  evidence  tends  to 
prove  that  negligence  was  the  direct  cause  of 
an  injury  is  a  question  of  law  for  the  court. 
Cincinnati  Street  R.  Co.  v.  Murray  (Ohio) 

506 

6.  The  question  is  for  the  jury  whether  or 
not  a  gas  company,  before  permitting  gas  to 
be  turned  on  for  the  bt^nefit  of  some  of  the 
tenants  of  an  apartment  bouse,  used  reasonable 
precaution  to  ascertain  that  no  barm  would 
thereby  result  to  other  tenants  who  bad  not 
applied  for  it,  by  the  gas  escaping  mto  their 
rooms.    Schmeer  v.  Gaslight  Co.  i^.  Y. )     658 

7.  Whether  or  not  it  is  negligence  for  a  boy 
eighteen  years  old  to  take  a  lij^hted  candle  to 
search  for  a  leak  in  gas  pipes  is  a  question  for 
the  jury,  to  be  considered  in  the  light  of  all  the 
circumstances  of  the  case.  Id. 

8.  The  contributory  negligence  of  a  brake 
man  and  switchman  in  mounting  a  flat  car 
coming  toward  bim,  by  grasping  a  hrake-staff 
which  was  loose  and  bent  when  be  did  not 
know  of  its  defects,  is  a  question  for  the  jury. 
Frosser  v.  Montana  C.  R.  Co.  (Mont.)  814 

9.  The  qualification  of  a  witness  to  give  an 
opinion  is  for  the  court  to  decide.  Pickett  v. 
Wilmington  dtW.  R.  Co.  (N.  C.)  257 

10.  It  is  proper  to  instruct  the  jury  that 
plaintiff's  negligence  is  immaterial  if  they  find 
that  the  defendant's  negligence  was  the  proxi- 
mate cause  of  the  injury.  Id. 

1 1.  An  instruction  that  plaintiff  is  not  charge- 
able with  negligence  because  she  did  not  use 
the  best  means  of  escaping  injury  is  mislead- 
ing, where  she  did  not  know  or  understand 
that  she  was  in  any  dan^r,  and  did  not  adopt 
any  course  of  action  while  facing  an  imminent 
danger.  Smith  v.  Milwaukee  Suildert^  dh  T. 
Exch.  (Wis.)  604 

12.  A  requested  instruction  in  a  criminal 
action,  which  requires  the  jury  to  be  convinced 
to  ''an  absolute  moral  certaintv"  before  con- 
viction, is  properly  refused.  PeopU  v.  Becker 
(Cal.)  408 

18.  An  instruction  that  the  positive  testi- 
mony of  a  witness  to  the  existence  of  a  certain 
thing,  and  the  testimony  of  another  witness 
that  such  a  thing  does  not  exist,  are  equally 
credible,  is  erroneous.  Smith  v.  Milwaukee 
Buildert^  A  T.  Exch.  (Wis.)  504 
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14.  A  charge  In  sabatance  that  negatiw 
testimony  is  confined  to  that  of  witneaseswho, 
though  present  at  a  transaction,  aay  that  tlvr 
did  not  see  or  did  not  hear,  ia  erroneous,  4 
testimony  which  is  positive  in  form  out 
amount  merely  to  negative  testimooj.        A. 

15.  An  instruction  that  the  measure  of  dsat- 
ages  for  the  loss  of  a  human  life  ia  tbe  dcs 
monied  value  of  the  intestate's  life  to  those  dt- 
pendent  upon  bim  is  not  sufiSdent  to  cuic  t 
refusal  to  instruct  that  it  would  be  the  presrc; 
value  of  accumulations  arising  from  bis  net  b- 
come,  based  upon  his  expectanoy  of  life.  PidL- 
eU  V.  Wilmington  dt  W.  IL  Co.  (N.  C.)       2S7 

16.  An  instruction  making  the  basis  foreii- 
mating  the  value  of  ore  extracted  from  adsia 
the  market  value  of  such  ore  on  the  dump  after 
deducting  the  cost  of  mining  and  hoistiog  the 
same  in  effect  allows  a  party  liable  the  reasoe- 
able  expense  of  reducing  the  ore.  JfUtgerali 
V.  Clark  (Mont)  808 

17.  A  requested  instruction  that  the  jury 
may  render  a  general  verdict  or  a  apecial  oae 
is  properly  refused  in  the  at»ence  of  a  requea 
to  submit  any  special  findings  upon  any  brsDch 
of  the  case.  Prosser  v.  Montana  C.  K  *^. 
(Mont)  814 

18.  An  instruction  that  land  ia  contiguous  to 
a  certain  city  is  not  erroneous  because  of  tbe 
fact  that  the  land  has  been  previouslyannexed 
to  another  municipality.  Forsyth  v.  Hamm^ni 
(Ind.)  57S 

KoTBS  AND  Briefs. 


Trial;  question  for  jury  as  to  negligence. 


SuflSciency  of  special  verdict* 
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TRUSTS.    See  also  Acttok    ob   Suit,  6; 

JUDGICENT,  8. 

1.  A  trustee  for  railroad  bondholders  to  pur- 
chase at  a  foreclosure  sale  under  a  Feorganlza- 
tion  scheme,  though  entitled  to  abandon  the 
sale  because  of  the  failure  of  a  sufficient  nam- 
her  of  landholders  to  pay  assessments  mad«, 
is  bound  by  all  the  terms  of  his  trust,  where 
not  withstanding  such  failure  he  proceeds  to 
complete  the  purchase  made  as  such  trustee, 
until  he  is  released  therefrom  by  the  bond- 
holders. Indiana,  I.  db  I.  IL  Co.  t.  SwmhmU 
(III.)  290 

2.  Property  purchased  under  a  scheme  for 
reoiganization  of  a  railroad,  by  a  trustee  for 
bondholders,  maybe  followed  by  the  latter  into 
the  hnods  of  a  purchaser  from  such  trustee 
with  knowledge  of  the  trust  Id. 

3.  A  purchaser  with  notice  of  a  trust,  either 
express  or  implied,  becomes  himself  a  trustee 
for  the  beneficiarv  with  respect  of  the  property. 
and  is  bound  in  the  same  manner  as  the  ori^ 
nal  trustee  from  whom  he  purchases,  evea 
though  he  is  a  purchaser  for  a  valuable  con. 
sideration.  Jd, 

4.  The  beneficiary  in  a  trust  is  not  bound  to 
enforce  an  individual  liability  against  a  trustee 
who  has  disposed  of  the  trust  property  in  an 
improper  manner,  but  has  the  alternative  rejn> 
edy  of  following  the  trust  property.  M 

5.  A  release  by  a  bondholder  of  the  trustee 
in  a  reorganization  agreement  from  all  further 
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luty  or  liability,  and  a  waivec  of  all  rights  «t- 
aioed  through  or  by  biin,  will  not  preclude 
ucb  boDdholder  from  following  the  railroad 
property  purchased  by  such  trustee  in  bisoffl- 
ial  capacity  and  trannerred  by  him  to  another 
ompany.  Id. 

6.  The  return  of  bonds  by  a  trustee  for  bond- 
lolders  under  an  arrangement  for  the  reorgan- 
/.aiioD  of  a  raUroad,  to  a  bondholder  upon  an 
iider  receipting  in  full  for  the  bonds  and  dis- 
ibargiug  the  trustee  from  all  liability,  does  not 
ulease  the  equities  that  such  bondholder  has 
n  the  property  purchased  by  such  trustee  un- 
ier  the  arrangement  and  transferred  by  him  to 
mother  company.  Id, 

7.  Property  purchased  by  a  trustee  for  bond- 
holders under  an  arrangement  for  the  reorgan- 
zation  of  a  railroad  is  not  discharged  from  the 
rust,  where  such  trustee  does  not  abandon  his 
)id,  but  procures  the  confirmation  of  the  sale 
o  himself  and  the  vesting  in  him  of  the  title 
:o  the  property,  as  to  bondholders  who  fail  to 
[)ay  assessments,  release  the  trustee  from  lia- 
bility ,  and  accept  a  return  of  their  bonds  or  a 
portion  of  the  assessments  paid,^^pecial]lY 
vrbere  the  reorj;anization  plan  makes  no  provi- 
lion  for  forfeiting  the  interests  of  bondholders, 
l)ut  provides  that  their  shares  of  the  purdtase 
money  may  be  borrowed  or  otherwise  pro- 
vided, and  in  default  of  payment  within  a 
ipecified  time  the  interests  of  such  bondholders 
Diay  be  sold.  H, 

NOTBS  Ain>  BRIEFa 

Trusts:  injunction  against  execution  sale  of 
trust  property.  119 

USURY. 

An  agreement  to  pay  Interest  at  13  per  cent 
after  maturity,  in  a  note  made  in  Kansas,  ex- 
pressly made  subject  to  the  laws  of  that  state. 
Is  not  usurious.  De  Bomb  ▼•  JXbert  (C.  C. 
App.  8d  C.)  189 

Notes  and  Bbibtb. 

Usury;  as  ffround  of  injunction  against  Judg- 
ment by  confission.  289 

VENDOR  AND  PURCHASER. 

Notes  akd  Brtevb» 

Right  of,  to  rescind  or  abandon  contract  be- 
cause of  other  party's  default,  64 

VOLUNTEER.    See  Subrogation,  1. 

VOTERS  AND  ELECTIONS.    See  also 
AppejJi  and  Ebror,  5:  Injunction,  2. 

1.  Ballots  from  which  the  inspectors  have 
UDintentionally  omitted  to  take  slips  contain- 
ing the  numbers,  as  required  by  NeT.  Stat. 
18Si,  chap.  40,  g  24,  will  not  be  rejected  under 
the  provision  of  §  26,  that  any  ballot  upon 
which  appear  * 'names,  words,  or  marks,  writ- 
ten or  printed,"  except  as  provided  in  the  act, 
shall  not  be  counted.    Buckner  ▼.  Lynip  (Nev. ) 

854 

2.  The  rule  that  a  voter  should  not  be  dis- 
franchised or  deprived  of  his  right  to  vote 
through  mere  inadvertence,  mistake,  or  ig- 
norance, if  an  honest  intention  can  be  ascer- 
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tnined  from  his  ballot,  is  not  changed  by  the 
Illinois  ballot  law  of  1891,  which  expressly  pro- 
vides in  g  26  that  his  ballot  shall  not  be  counted 
if  he  "marks  more  names  than  there  are  persons 
to  be  elected  to  an  office,  or  if,  for  any  reason,  it 
is  impossible  to  determine  the  voter's  choice 
for  any  office  to  be  filled."  Parker  v.  Orr 
(111.)  227 

8.  The  use  of  a  mark  or  character  which 
furnishes  the  means  to  designing  persons  of 
avoiding  the  law  as  to  secrecy  wiU  require  the 
rejection  of  a  ballot  under  the  Illinois  ballot 
law,  though  it  contains  no  prohibition  of  dis- 
tinguishing marks,  even  if  the  mark  or  charac- 
ter used  indicates  an  intention  to  vote  a  par- 
ticular party  ticket  or  for  certain  candidates. 

Id. 

4.  An  honest  attempt  to  follow  the  directions 
of  the  law  requiring  a  cross  to  be  made  in  the 
appropriate  margin  or  place  opposite  the  name 
on  the  ballot  must  appear  in  order  to  permit 
the  ballot  to  be  counted.  Id, 

6.  A  mark  on  a  ballot,  which  bears  no  re- 
semblance to  a  cross,  without  any  attempt  to 
make  a  cross  of  any  kind  on  the  ballot,  will 
not  permit  it  to  be  counted.  Id. 

6.  A  mark  made  with  ink  and  somewhat 
blurred,  even  if  it  cannot  be  said  to  be  a  cross 
strictly  speaking,  if  it  shows  an  attempt  to  make 
a  cross,  may  be  sufficient  to  allow  the  ballot  to 
be  counted.  Id. 

7.  The  fact  that  a  ballot  is  marked  by  a  cross 
in  a  circle  at  the  head  of  each  of  two  tickets 
will  not  prevent  countine  the  vote  for  a  candi- 
date named  on  one  ticket  for  an  office  for 
which  no  candidate  is  named  on  the  other, 
although  it  prevents  counting  the  ballot  for  a 
candidate  for  any  office  for  wnich  both  tickets 
present  a  candidate.  Id. 

8.  Imperfect  success  in  marking  a  cross  in 
the  proper  places  to  indicate  a  choice  of  can- 
didates, where  there  was  a  clear  intention  to 
conform  to  the  statute,  and  not  to  distinguish 
the  ballot,  will  not  require  its  rejection.       Id. 

9.  The  requirement  that  a  ballot  be  marked 
by  a  cross  '*in  the  appropriate  margin  or  place 
opposite  the  name,"  made  by  the  Illinois  ballot 
law.  g  28  (8  Starr  &  C.  chap.  46.  p.  670),  is 
directory,  and  not  mandatory,  and  under  it  the 
voter's  intention  should  be  given  effect  if  it  can 
be  gathered  from  his  ballot  without  laying 
down  a  rule  which  may  lead  to  a  destruction 
of  its  secrecy.  Id, 

10.  A  ballot  marked  simply  by  writing  the 
word  "Democratic"  at  the  head  of  the  Demo- 
cratic ticket,  or  one  marked  by  a  single  mark 
across  or  through  the  circle  or  square,  or 
marked  with  a  circle  or  irregular  character 
within  the  circle  or  square,  or  marked  with 
crosses  opposite  the  names  of  candidates,  but 
entirely  outside  of  the  squares;  as  well  as  a 
ballot  signed  bv  the  name  of  the  voter, — must 
be  rejected  as  disregarding  the  plain  directions 
of  the  law  requiring  the  ballot  to  be  naarked  by 
a  cross  in  the  appropriate  margin  or  place  op- 
posite the  name,  and  as  furnishing  the  means 
whereby  the  secrecy  of  the  ballot  could  be 
destroyed.  Id. 

11.  The  erasure  of  names  of  candidates  by 
pencil  marks  drawn  through  them  does  not 
constitute  a  distinguishing  mark  which  ra- 
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Suirea  a  rejection  of  the  ballot  aa  to  other  can- 
idatea.    Parker  y.  Orr  (III)  227 

13.  A  word  which  Is  read  by  one  party  at 
••get"  and  by  the  other  as  "yea/' oppoeite  a  pro- 
posed cooBtltutional  amendment,  isnotregarded 
as  such  a  distiDgaishlng  mark  as  to  prevent 
counting  the  ballot  for  a  candidate  named  on 
the  same  ballot  Id, 

KOTEfl  AKD  BbIETB. 

Voters  and  elections;  construction  of  ballot 
law;  marking  on  balloti.  228 

WARRANT.    See  Statb,  8. 

WASTE. 

Notes  and  Briefs. 
By  husband  on  land  held  by  entireties.    809 

WATERS.  See  also  Estoppel,  8;  Manda- 
mus; Municipal  Cobpobationb,  11-18; 
State,  1,2. 

1.  A  riparian  proprietor  has  no  right  to  go 
upon  another's  land,  and  restore  to  the  old 
channel  the  water  which  has  been  suddenly 
diverted  by  the  act  of  Qod  so  as  to  flow  else- 
where,    moieif  Y.  CaiditeU  (Cal.)  820 

2.  A  grant  by  a  riparian  proprietor  of  land 
bordering  on  the  stream  below  that  retained 
by  him,  and  of  the  "waters  accustomed  to  flow 
in  the  stream,"  will  not  entitle  ibe  grantee  to  go 
upon  the  grantor's  land  to  return  to  the  stream 
waters  suddenly  diverted  by  an  extraordinary 
freshet  Id, 

Prior  appropriation. 

8.  The  right  of  prior  appropriation  of  waters 
existed  as  part  of  the  laws  and  customs  of  that 
portion  of  the  state  of  Washington  east  of  the 
Cascade  mountains,  prior  to  the  act  of  Con- 
gress on  that  subject.    Isaacs  ▼.  Barber  (Wash  ) 

665 

4.  The  right  of  prior  appropriation  of  waters 
according  to  the  customary  law  of  mining 
regions  was  not  created,  but  merely  recognized, 
by  the  act  of  Congress  of  1866.  Id, 

5.  A  grant  of  government  lands  is  subject  to 
a  prior  appropriation  of  waters  made  according 
to  the  customary  law  of  the  locality,  although 
the  act  of  Congress  on  the  subject  had  not 
then  been  passed.  Id. 

6.  The  operation  of  a  flouring- mill  is  one  of 
the  purposes  for  which  water  can  be  appropri- 
ated under  the  customary  law  of  mining 
regions,  adopted  by  the  act  of  Congress  of 
1866.  Id, 

7.  An  appropriator  of  water  upon  the  public 
domain  acquires,  under  the  confirmatory  acts 
of  Congress,  no  rights  superior  to  the  riparian 
rights  which  have  attached  to  land  held  at  the 
time  of  the  appropriation  in  private  ownership. 
Margrave  y.  Cook  {Ca\.)  890 

8.  The  discoverer  of  a  flow  of  percolating 
waters  on  the  public  lands  may,  by  digging 
wells  and  improving  them  and  constantly  using 
the  water  for  a  beneficial  purpose,  acquire  a 
right  to  take  water  from  such  wells  as  against 
one  who  by  subsequent  location  acquires  title 
to  the  land.  Suilivan  v.  Northern  Spy  Min, 
Co.  (Utah)  186 
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Chsuii^  of  appropriatioB* 

9.  An  appropnator  of  water  may  diangetbe 
place  and  purpose  of  use  as  against  sabsequesK 
appropriators,  so  long  as  the  water  is  used  for 
proper  objects  and  the  change  does  not  injii- 
riously  affect  the  rights  of  such  other  api»D- 
priators.    Hargrave  ▼.  Cook  (Cal.)  890 

10.  Although  an  appropriator  of  water  upcn 
ffovernment  lands  retains  his  right  when  the 
land  passes  Into  private  ownership,  under 
Stat,  at  L.  258,  16  Stat,  at  L.  218.  and  nuj 
change  the  point  of  diversion  to  another  place, 
he  cannot  make  such  change  arbitrarilv,  hn 
only  when  required  to  enable  hina  to  take  thi 
amount  of  water  to  which  be  ia  entitled,  sad 
then,  under  CaL  Civ.  Code.  §  1412,  ODly  when 
others  are  not  injured  by  the  change.  U, 

11.  The  provision  in  the  act  of  Congress  of 
July  26,  1866,  that  a  party  committing  injnir 
or  damaire,  in  the  construction  of  a  ditch  oir 
canal,  to  the  possession  of  any  settler  oo  the 
public  domain,  shall  be  liable  to  the  party  in- 
jured, does  not  grant  any  rights  to  enter  oo  the 
possession  of  a  homestead  claimant  for  the 
purpose  of  materially  changing  the  point  of 
diversion  of  water  already  appropriated.  Mc- 
Quire  v.  Brown  (Cal.)  964 

12.  The  privilege  of  changing  the  point  of 
diversion  of  water  to  which  a  right  has  be«a 
obtained  by  prior  appropriation,  under  Csl. 
Civ.  Code,  ^  1412,  does  not  extend  to  materi- 
ally changing  the  point  of  diversion  and  msk- 
ing  new  ditches  on  land  lawfully  held  unds 
a  homestead  clsim.  Id 

18.  The  prior  appropriator  of  water  has  do 
right  to  enter  upon  the  homestend  claim  of  i 
settler,  for  the  purpose  of  materially  changior 
the  point  of  diversion  and  constructing  new 
waterways  through  the  land,  although  the  set 
tier  has  not  made  flnsl  proof  of  residence  sod 
cultivation,  or  obtained  a  patent  to  the  land, 
but  has  made  an  entry  and  has  actual  posses 
Sion.  Id. 

Abandonnient, 

14.  A  riparian  owner  does  not  lose  his  riglit 
to  the  use  of  water  for  irrigating  purposes  br 
mere  nonuser,  as  against  a  lower  appropriator. 
Hargrate  v.  Cook  (Cal.)  S9>) 

15.  The  rights  of  the  locators  of  a  ditch  for 
irrigation,  to  the  use  of  waste  water  after  sup- 
plying prior  appropriators,  are  lost  by  permit- 
ting toe  exclusive  possession,  management,  and 
beneficial  use  of  the  waste  water  ditch  to  be  en- 
joyed during  the  season  of  irrigatiou,  for  more 
than  the  statutory  period  of  limitation,  as  part 
of  an  older  system,  without  any  use  of  wat^ 
therefrom  by  such  locators  except  what  is  dis^ 
tributed  to  them  by  virtue  of  their  ownership 
of  shares  in  the  older  ditch.  Hewett  v.  Siffn 
(C.  C.  App.  9th  C.)  ^ 

16.  Mere  declarations  of  parties  who  have 
acquired  rights  to  the  use  of  water  in  an  irrigat- 
ing ditch  are  InsuflScient  to  preserve  those 
rights,  without  any  act  or  deed  in  vindication 
or  maintenance  of  them,  when  for  a  period 
prescribed  by  the  statute  of  limitations  they 
take  no  water  from  the  ditch  except  what  i'» 
distributed  to  them  as  shareholders  m  an  older 
ditch  owned  by  an  unincorporated  association 
which  has  assumed  entire  control  and  use  of 
the  latter  ditch  as  a  part  of  the  older  system. 

IL 


Wblla— Wan  and  PBOoiaa. 


911 


7.  Rights  in  a  ditch  location  lost  by  non- 
fr  caDDot  be  reasserted  so  as  to  acquire  any 
ht  therein,  except  by  continued  and  adverse 
\  for  the  statutory  period  of  prescription  or 
a  new  and  valid  appropriation.  IbL 

iblio  supply. 

8.  Rules  adopted  by  a  water  company  with 

rot  to  Its  service  must  be  lawful  and  Just 
free  from  discrimination,  in  order  to  be 
id  and  enforceable.    American  Waterworks 
V.  8iaU,  Weaker  (Neb.)  447 

19.  A  private  corporation  supplying  water 
a  municipality  under  a  franchise  is  affected 
th  a  public  use  and  assumes  a  public  duty, 
lich  is  to  furnish  all  the  Inhabitants  with 
iter  at  reasonable  rates  and  without  unjust 
icrimination.  Id, 

10.  A  rule  of  a  water  company  to  make  a 
arge  of  $1  in  addition  to  all  back  rents  for 
miug  the  water  off  and  on,  made  a  condition 
ecedent  to  turning  on  the  water  after  a  per- 
Q  has  become  In  default  for  water  rents,  is 
reasonable,  discriminatory,  and  void,  since 
mpensation  for  turning  off  and  on  the  water 
included  In  the  water  rents.  Id, 

21.  The  imposition  of  water  rents  by  a  mu- 
cipal  corporation  for  the  use  of  water  does 
1  show  that  the  waterworks  system  is  oper- 
3d  by  the  corporation  in  its  private  corpo- 
te  character,  but  is  only  a  moae  of  taxation 
d  part  of  the  general  scheme  of  raising  rev- 
ue to  carry  on  the  work  of  government. 
rringfield  F.AM,  Ine,  Co.  v.  KeeeeviOe  (N. 

.)  eeo 

Notes  aivd  Brtbf0. 

Waters;  appropriation  of  percolating  waters 
1  public  lands.  186 

Abandonment  or  loss  of  riffhts  of  prior  ap- 
opriators  of: — In  general;  effect  of  nonuser; 
tempt  to  change  use;  abandonment  prevented 
^  use;  decisions  under  statutes.  265 

Change  of  use  or  channel  of  water  appro- 
iated: — In  general;  rights  subsequently 
'Sted  cannot  be  infringed;  priority  not  lost  by 
lange;  right  may  be  sold;  right  to  change 
ill  location.  884 

Notes  akd  Bribfbl 

Right  of  prior  appropriation  of  water:— (I.) 
igbt  at  common  law;  (IL)  rij^ht  under  spe- 
al  statutes  or  customs:  (a)  mill  acts;  {b)  cus- 
ms:  (1)  general  doctrine  in  mining  states; 
)  source  of  right  of  appropriation;  (8)  against 
bom  available;  (4)  extent  and  limitation  of 
eht;  (5)  for  what  purpose  appropriation  per- 
issible;  (6)  who  may  be  an  appropriator;  (7) 
bat  is  an  appropriation  and  when  complete; 
)  determination  of  priority;  (9)  interference 
itb  and  protection  of  right;  (10)  second  ap- 
opriation;  (11)  ripsrtan  rights;  (12)  statutes 
Fecting;  (18)  transmission  of  right;  (e)  act  of 
ongress  of  1866;  (d)  statutes  abolishing  ripa- 
an  rights.  665 

Rights  in  water  of  stream  as  affected  by  set 
f  Qod  or  natural  change  of  course.  820 

)  L.R.A. 


Trust  in  respect  to  municipal  waterworks; 
sale  of.  849 

Municipal  liability  for  failure  to  supply  in 
case  of  fires.  661 

WELLS.    See  Waters,  & 
WILLS. 

» 

1.  An  inadvertent  mistake  by  a  witness  to  a 
will,  in  writing  testator's  surname  with  his 
own  initials  when  attempting  to  sign  his  name 
as  a  witness,  makes  his  signature  insufficient 
under  a  statute  requiring  witnesses  to  the  will. 
Be  Watker'e  Eetate  (Cal.)  460 

2.  The  right  to  "attest  by  his  mark  provided 
he  can  swear  to  the  same."  given  to  a  subscrib- 
ing witness  to  a  will  by  GtL,  Code,g  2415,  does 
not  depend  on  his  ability  to  swear  to  or  identify 
his  mark  at  the  time  the  will  is  offered  for 
probate,  but  such  a  witness  is  competent  to 
attest  by  his  mark  as  one  of  the  competent  wit- 
nesses required  by  §  2414,  if  he  is  under  no 
legal  disability  to  testify  as  a  witness.  OiUie 
V.  GiUis  {GtL.)  148 

8.  Anv  competent  witness,  although  not  a 
subscribing  witness  to  a  will,  may  testify  to 
facts  as  to  the  attestation  or  execution  oi  the 
will  or  the  testator's  capacity,  if  the  subscrib- 
ing witnesses  deny  these  facts  or,  from  want 
of  memory  or  other  cause,  are  unable  or  un- 
willing to  testify  thereto.  Id, 

4.  A  moiety  of  a  residuarv  estate  descends 
to  testator's  heirs  on  the  death,  during  his  life, 
of  one  of  two  persons  to  whom  the  residue  is 
given  in  equal  shares.  Bobinion'e  Appeal 
(Me.)  881 

Notes  and  Briefs. 

.Wills;  mistake  in  signature  to. 
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WITNESSES.    See  also  Wills,  8. 

The  trial  Judge  may,  in  the  exercise  of  his 
discretion,  interrogate  witnesses  to  aid  in  elicit- 
ing material  matter  suggested  by  the  evidence. 
JkFord  V.  Painter  (Okla.)  72d 

Notes  and  Bribf& 

Witnesses;  husband  and  wife  as,  in  action 
for  wife's  libel  or  slander.  529 

WRIT  AND  PROCESS. 

1.  Jurisdiction  of  an  infant  defendant  may 
be  acquired  by  the  service  of  summons  in  the 
same  manner  as  upon  defendants  who  are  eui 
jurii,    Lef>y8te%ny,  (/ Brien  {Al9i,)  707 

2.  A  certification  by  the  sheriff  in  his  return 
to  a  writ  in  an  action  to  establish  a  logger's  lien 
against  the  contractor  under  Minn.  Gku.  Stat. 
1894,  §§  2451-2465,  in  addition  to  the  statutory 
requirements,  that  he  has  attached  all  the  de- 
fendant's right. title,  and  interest  in  the  logs  de- 
scribed, is  an  irregularity,  but  will  not  prevent 
jurisdiction  over  the  logs  for  the  purpose  of 
establishing  a  lien.  Brown  v.  Markham 
(Minn.)  64 


..  R.  A.  CASES  AS 

AUTHORITIES 


flHOWIIfO    WBBSB    THBCAfiSS  IN  Tai9   VOIUITB  BATE  BBEN  AP 

PURD,   DKVKI.OPKD,   STRENOTRENED,  I.TMITER.  OR  TH  ANT 

WAT   AFPBUTRD  BY  I.ATRR  OECIBIONS  THAT  HAVB 

UITKU    TItKBK    CAtlEii   A8  PR !«:£() BNT^.    WITQ 

HOUJINUS    or    CtTLSG    CABBS ,    ALSO 

KKFRIIRNUES  TO    hATER   AN- 

M0TATI0S8      CITINO 

UADKSOKNOTBa 


Coftuuan,  IBOA. 


L.  R.  A,  CASES  AS  AUTHORITIES. 


OASES  IN  30  L.R  A. 


30  L.  R.  A.  33,  LAKE  SHORE   *.  M.  S.  R.  CO.  v.  RICHARDS,  152  111.  59,  38 
N.  E.  773. 
Partnership  a<2Counting  in  Maynard  v.  Richards,  166  111.  478,  57  Am.  St.  Rep. 
145,  46  N.  E.  1138,  Affirming  61  111.  App.  336. 

Oonstltatlonal  rtirl&t  to  appeal. 

Cited  in  Illinois  C.  R.  Co.  v.  Larson,  152  111.  329,  38  N.  E.  784,  sustaining 
statute  making  judgment  of  appellate  court  final  as  to  questions  of  fact. 

.  Cited  in  footnotes  to  Johnson  v.  State,  51  L.  R.  A.  272,  which  sustains  statute 
requiring  exception  to  obtain  reversal  for  error  in  charge;  McClain  v.  Williams, 
43  L.  R.  A.  287,  which  holds  right  of  appeal  subject  to  legislative  restriction. 

Revl«««    of  facts  by  aapreme  court. 

Cited  in  Baltimore  &  O.  R.  Co.  v.  Stanley,  158  111.  400,  41  N.  E.  1012,  and  Lake 
Shore  loundry  Co.  v.  Rakowski,  157  111.  461,  41  N.  E.  1019,  holding  judgment 
of  appellate  court  on  questions  of  fact  conclusive  on  supreme  court;  Cicero  & 
P.  Street  R.  Co.  v.  Meixner,  160  111.  322,  31  L.  R.  A.  332,  43  X.  E.  823,  and 
Siddall  V.  Jansen,  168  111.  45,  39  L.  R.  A.  114,  48  X.  E.  191,  holdinfl^  that  supreme 
court  may  review  sufficiency  of  facts  supporting  plaintiff's  case  when  refusal  to 
direct  verdict  for  defendant  is  assigned  as  error. 

IVatvcr  of   exception   to   refasal   to   direct   verdict. 

Cited  in  Kolze  v.  Jones,  64  111.  App.  292,  and  Martin  Emrich  Outfitting  Co.  v. 
Brown,  63  111.  App.  39,  holding  exception  to  refusal  to  direct  verdict  for  de- 
fendant w^aived  by  introducing  evidence  and  submitting  case  without  renewing 
motion. 

Talcing  case  from  Jary. 

Ci»ed  in  Siddall  v.  Jansen,  168  111.  46,  39  L.  R.  A.  114,  48  N.  E.  19  J ;  Baltimore 
&  O  R,  Co.  V.  Stanley,  158  111.  398,  41  N.  E.  1012;  Pittsburgh,  Ft.  W.  &  C  R. 
Co.  V.  Callaghan,  157  111.  410,  41  N.  E.  909;  Chicago  &  A.  R.  Co.  v.  Logue,  158 
111.  626,  42  N.  E.  53;  Foster  v.  Wadsworth-Howland  Co.  168  111.  fm,  48  N.  E. 
163;  North  Chicago  Street  R.  Co.  v.  Wiswell,  168  111.  614,  48  N.  E.  407;  Illinois 
Steel  Co.  V.  Ostrowski,  194  111.  382,  62  N.  E.  822:  Wetz  v.  Greffe,  71  111.  App. 
315;  Boyle  v.  Illinois  C.  R.  Co.  88  111.  App.  257;  Finley  v.  West  Chicago  Street 
R.  Co.  90  III.  App.  370;  North  Chicago  Street  R.  Co.  v.  Boyd,  156  111.  419,  40 
N.  E.  955,  —  holding  instruction  to  find  for  defendant  proper  only  when  evi- 
dence wholly  insufficient  to  sustain  verdict  for  plaintifT;  Cooney  v.  United  States 
Wringer  Co.  101   111.  App.  473;   Missouri  Malleable  Iron  Co.  v.  Hoover,  77  III. 

L.  R.  A.  Au. — Vol.  IV. — 1. 
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App.  439;  Keaii  v.  West  Chicago  Street  R.  Co.  75  111.  App.  41;  West  Chica; 
Street  R.  Co.  v.  Aiarzalkiewiecz,  76  111.  App.  242,  —  holding  that  evidence  t€Dtii; 
to  sustain  plaintifT's  case  raises  question  for  jury. 

Rlffht  to  rescind  or  abandon  contract  for  other  party's  defamlt. 

Cited  in  Turney  v.  Peoria  Grape  Sugar  Co.  65  111.  App.  657,  holding  that  v- 
fusal  to  receive  coal  authorizes  termination  of  contract  to  supply ;  Ballancf  v 
Vanuxem,  101  111.  324,  61  N.  £.  85,  holding  that  default  rendering  further  (tt 
formance  something  different  than  contracted  for  justifies  termination  of  eoe- 
tract;  Tomson  v.  Heidenheimer,  16  Tex.  Civ.  App.  118,  40  S.  W.  42.).  huluin: 
that  repudiation  gives  other  party  right  to  treat  contract  as  abandoned,  av. 
referring  particularly  to  annotation  in  3<J  L.  R.  A.  33;  Curtis  v.  Brannoo.  5^ 
Tenn.  162,  38  S.  W.  1073,  holding  that  vendee  seeking  to  rescind  sale  for  bmii 
of  covenant  of  seisin  must  restore  possession,  and  referring  particularly  to  a& 
notation  in  30  L.  R.  A.  33;  Peurrung  v.  Carter-Crume  Co.  110  Fed.  109,  holdirj 
{obiter)  repudiation  of  contract  equivalent  to  prevention  of  performance;  Kio- 
bark  v.  Illinois  Car  k  Equipment  Co.  103  111.  App.  645,  raising,  without  derid- 
ing, question  whether  refusal  to  deliver,  repudiation  of  contract  to  furnish  iron: 
Kaukauna  Electric  Light  Co.  v.  Kaukauna,  114  Wis.  341,  89  N.  W.  542,  raHn:. 
without  deciding,  question  whether  breach  of  agreement  to  furnish  additicir.ai 
lights  justifies  rescission  of  lighting  contract;  Genet  v.  Delaware  &  H.  C'anj 
Co.  170  N.  y.  296,  63  N.  E.  350,  by  Bartlett,  J.,  dissenting,  who  holds  contr.v 
terminable  only  when  acts  of  other  party  amount  to  complete  repudiation. 

Cited  in  footnotes  to  Johnson  Forge  Co.  v.  Leonard,  57  L.  R.  A.  225.  «lii< 
sustains  seller's  right  to  rescind  upon  purchaser's  demand  for  additional  di-Iif 
eries  before  remitting  for  articles  delivered;  Vandegrift  v.  Cowles  Engineerir: 
Co.  48  L.  R.  A.  685,.  which  holds  general  assignment  for  creditors  by  contracii*r 
not  abrogation  or  breach  of  existing  contracts;  Kauffman  v.  t^aeder.  54  L.  R.  A. 
247,  which  deni"**  right  of  one  receiving  and  retaining  benefit  of  part  perforni 
ance  by  other  party  to  rescind  for  breach  of  complete  performance:  Ball  v.  S.!:** 
Deposit  &  T.  Co.  52  L.  R.  A.  403,  which  sustains  right  of  purchaser  to  reKin*- 
for  want  of  jurisdiction  in  court  authorizing  sale. 

Limited  in  Stanford  v.  McGill,  6  N.  D.  564,  38  L.  R.  A.  770,  footnote  p.  T^-^ 
72  N.  W.  938,  holding  repudiation  of  contract  before  time  of  performance  n*'* 
breach. 

Annotation  in  30  L.  R.  A.  33,  referred  to  particularly  in  .West  v.  Bechtel.  125 
Mich.  163,  51  L.  R.  A.  799,  footnote  p.  .791,  84  N.  W.  69,  hoWing  contract  not 
abandoned  by  purchaser's  breach  of  agreement  to  pay  for  each  shipment  as  re 
<oived;  Worthinfrton  v.  Gwin,  119  Ala.  54,  43  L.  R.  A.  384,  footnote  p.  382.  :'4 
So.  739,  denying  right  to  abandon  entire  contract  because  small  quantity  of  "K 
not  free  from  foreign  substances  as  required. 

Brlngrlnfr  action  on  repudiated  contract  before  tin&e  to  perform. 

Cited  in  Marks  v.  Van  Eeghen,  30  C.  C.  A.  210,  57  U.  S.  App.   149,  So  IH 
855,  and  Roelim  v.  Horst,  178  U.  S.  16,  44  L.  etl.  950,  20  Sup.  Ct.  Rep.  780,  h"'- 
ing   action  on   breach   of   executory   contract   after    repudiation    not    jiennature; 
Zatlin  v.  Davenport,  71  III.  App.  294,  holding  declaration  of  intention  not  to  abi'*< 
by  contract  to  marry  justifies  bringing  action  before  time  nei. 

Effect  of  repudiation  of  contract. 

Cited  in  Chemical  Nat.  Bank  v.  World's  Columbian  Exposition,  170  HI-  ^^' 
48  X.  E.  331,  Afiirming  67  111.  App.   178,  holding  insolvency  of  bank  brouli  '/ 
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contract  to  cHtablish  branch  on  exposition  groundb;  Meyer  v.  Manhattan 
L.  Ins.  Co.  144  Ind.  451,  43  N.  E.  448,  holding  allowing  insurance  to  lapse  ter- 
minates insured's  right  to  paid-up  policy;  Southern  Cotton-Oil  Co.  v.  Heflin, 
31)  ('.  C.  A.  550,  09  Fed.  344,  holding  notice  that  vendee  will  not  receive  goods 
does   not  take  away  vendor's  rights  under  contract. 

Remedies  of  Injared  party  to  repudiated  contract. 

Cited  in  Lockport  v.  Shields,  87  111.  App.  154,  holding  repudiation  of  con- 
tract for  services  gives  right  to  sue  for  damages;  Vickers  v.  Electrozone  Com- 
mercial Co.  67  N.  J.  L.  671,  52  Atl.  467,  and  James  H.  Rice  Co.  v,  Penn  Plate 
(tIbss  Co.  88  111.  App.  414,  holding  repudiation  of  contract  g^ves  right  to  sue 
for  profits  which  would  have  been  realized;  Dyer  v.  Middle  Kittitas  Irrig.  Dist. 
25  Wash.  90,  64  Pac.  1009,  sustaining  right  of  contractor  to  recover  without 
completing  contract,  where  instalments  not  paid  when  due ;  Waggeman  v.  Janssen, 
74  111.  App.  41  y  sustaining  recovery  on  qtiantum  meruit  for  work  under  partly 
l>er formed  repudiated  contract;  Omstein  v.  Yahr  &  L.  Drug  Co.  119  Wis.  435, 
96  X.  W.  826,  holding  recovery,  upon  breach  of  contract  of  employment,  of  one 
month's  pro  rata  salary,  bar  to  any  subsequent  recovery  thereon. 

Distinguished  in  effect  in  Rogers-Ruger  Co.  v.  McCord,  115  Wis.  263,  91  N.  W. 
(»85,  holding  establishment  of  conditions  precedent  to  defendant's  obligation, 
necessary,  before  recovery  may  be  had  upon  contract. 

Measare  of  daamves  for  breach  of  contract. 

Cited  in  Delaware  &  H.  Canal  Co.  v.  Mitchell,  92  111.  App.  581,  holding  measure 
of  damages  for  vendor's  refusal  to  deliver,  difference  betwc^en  contract  and  mar- 
ket prices  at  time  and  place  of  delivery  fixed. 

Cited  in  footnote  to  Bethel  v.  Salem  Improv.  Co.  33  L.  R.  A.  602,  which  holds 
losH  of  profits  not  recoverable  for  breach  of  contract. 

Cited  in  note  (53  L.  R.  A.  36,  47)  on  loss  of  profits  as  element  of  damages 
for  breach  of  contract. 

30  L.  R.  A.  61,  GERLI  v.  POIDEBARD  SILK  MFG.  CO.  57  N.  J.  L.  432,  51 

Am.  St.  Rep.  612,  31  Atl.  401. 
Aanlirninent  of  chose  In  action. 

Cited  in  Tufts  v.  People's  Bank  &  T.  Co.  59  N.  J.  L.  38g,  35  Atl.  792,  holding 
accepting  payment  of  third  person's  note  amounts  to  assignment  of  debt;  Sulli- 
van V.  Visconti,  68  N.  J.  L.  545,  53  Atl.  598,  recognizing  validity  of  assignment 
by  single  partner  of  chose  in  action  belonginp"  to  firm. 

What  constitatea  breach  of  contract. 

Cited  in  Middlesex  Water  Co.  v.  Knappinann  Whiting  Co.  64  N.  J.  L.  246,  49 
h.  R.  A.  575,  81  Am.  St.  Rep.  467,  45  Atl.  692,  holding  water  company  liable 
for  failure  to  furnish  fire  protection,  due  to  break  in  pipes. 

Cited  in  footnote  to  West  v.  Bechtel,  51  L.  R.  A.  791,  which  holds  contract 
iK.t  abandoned  by  purchaser's  breach  of  agreement  to  pay  for  each  shipment  as 
received. 

30  L.  R.  A.  74,  PEOPLE  ex  rel   HENDERSON  v.  WESTCHESTER  COUNTY, 
147  N.  Y.  1,  41  N.  E.  563. 
Followed    without    discussion    in    Westcl.  ster    v.    Haffen,    147    N.    Y.    685,   42 
K.  E.  726. 
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Burden  of  •ho'vrinsr  act  unconstitutional. 

Cited  in  Re  Brenner,  35  Misc.  215,  70  N.  Y.  Supp.  744,  holding  burden  of  prjof 
on  party  asserting  unconstitutionality  of  statute;  Board  of  Education  v.  Board  o: 
Education,  76  App.  Div.  357,  78  N.  Y.  Supp.  522,  recognizing  presumption  of 
validity  of  legislation  changing  boundaries  of  school  district;  People  ex  rn. 
Tyroler  v.  City  Prison,  157  N.  Y.  149,  43  L.  R,  A.  277,  68  Am.  8t.  Rep.  T'w 
51  N.  E.  1006,  by  Martin,  J.,  dissenting,  who  holds  burden  of  showing  umvn 
stitutionality  of  statute  on  party  asserting  it. 

IVhen  statate  nnconstltatlonal. 

Cited  in  Dillon  v.  Erie  R.  Co.  19  Misc.  123,  43  N.  Y.  Supp.  320;  Re  Brenner. 
35  Misc.  215,  70  N.  Y.  Supp.  744;  Parfitt  v.  Ferguson,  3  App.  Div.  196.  38  N.  Y. 
Supp.  466 ;  Irwin  v.  Metropoliten  Street  R.  Co.  38  App.  Div.  260,  57  N.  Y.  Sup?. 
21;  People  ex  rel.  Holmes  v.  Lane,  53  App.  Div.  539,  65  N.  Y.  Supp.  1004;  Worth 
ington  V.  London  Guarantee  &  Acci.  Co.  164  N.  Y.  84,  58  N.  E.  102,  — holdii^ 
statute  invalid  only  where  clearly  irreconcilable  with  Constitution. 

Conatltatlonal    Interpretation. 

Cited  in  Goedel  v.  Palmer,  15  App.  Div.  89,  44  N.  Y.  Supp.  301,  holding  tbi 
journal  of  Constitutional  Convention  may  be  consulted  in  interpreting  Consti 
tut  ion. 

Division   of   connty    ^vlthont   chanarlnir  aaMcmbly   district. 

Cited  in  State  ex  rel.  Hicks  v.  Stevens,  112  Wis.  177,  88  N.  W.  48,  8Ui*tainin? 
statute  creating  new  county  providing  it  shall  remain  part  of  original  asscnin.} 
district. 

Chanire   In   senatorial   districts. 

Cited  in  footnote  to  Denny  v.  State,  31  L.  R.  A.  726,  which  denies  right  ti> 
create  double  districts  so  as  to  give  counties  having  less  than  population  for  ooe 
senator  or  representative  a  voice  in  electing  more  than  one. 

Distinguished  in  Baker  County  v.  Benson,  40  Or.  223,  66  Pac.  815,  sustainin:: 
act    changing    senatorial    districts. 

Sffect  of  annexation  act. 

Cited  in  Irwin  v.  Metropolitan  Street  R.  Co.  38  App.  Div.  260,  57  X.  Y.  tiupp 
21,  sustaining  act  extending  jurisdiction  of  municipal  court  of  New  York  over 
more  than  one  county;  Bell  v.  New  York,  46  App.  Div.  197,  61  N.  Y.  Supp.  T'^^ 
holding  contract  of  school  librarian  with  town  annexed  to  New  Y'ork  city  binding 
on  city;  Duckworth  v.  Cunningham,  26  Misc.  404,  56  N.  Y.  Supp.  191,  and  Mc- 
Turck  V.  Fou.ssadier,  51  App.  Div.  210,  64  N.  Y.  Supp.  962,  holding  change  or 
county  boundaries  does  not  change  judicial  departments;  Re  McKeon,  26  Misc 
470,  58  N.  Y.  Supp.  589,  holding  jurisdiction  of  Westchester  surrogate  unaffrt'ft^' 
by  act  of  annexation;  Zeimtr  v.  Rafl'erty,  18  App.  Div.  398,  46  N.  Y.  Supp.  343, 
holding  persons  living  in  annexed  portion  deemed  residents  of  Westchester  count} 
for  purpose  of  determining  venue  of  action. 

Limited  in  Hawkins  v.  Pelham  Electric  Light  &  P.  Co.  158  N.  Y.  419,  53  S.t 
162,  holding  territory  annexed  by  act  of  legislature  part  of  New  York  county  icr 
purpose  of  determining  place  of  trial  of  action. 
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30  L.  R.  A.  82,  QUEEN  v.  DAYTON  COAL  &  I.  CO.  95  Tenn.  458,  49  Am.  St. 
Rep.  935,  32  S.  W.  460. 

^reacli   of  statutory  daty  an  creatinsr  liability. 

Cited  in  Wise  v.  Morgan,  101  Tenn.  278,  44  L.  R.  A.  651,  48  S.  W.  071,  holding 
ilriiggist's  failure  to  label  poison  negligence  per  se;  Iron  &'Wire  Co.  v.  Green, 
108  Tenn.  164,  65  S.  W.  399,  holding  employment  of  infant  in  factory  in  viola- 
tion of  statute,  negligence  per  se;  Perry  v.  Tozer,  90  Minn.  437,   101   Am.  St. 
Rep.  416,  97  N.  W.  137,  holding  that  employment  of  child  in  sawmill  in  viola- 
tion of  statute,  makes  employer  prima  facie  liable  for  injury;  Riden  v.  Grimm 
Bros.  97  Tenn.  223,  35  L.  R.  A.  588,  36  S.  W.  1097,  holding  seller  of  liquor  after 
notice  forbidding  sale,  in  violation  of  statute,  liable  to  wife  for  husband's  death; 
Hhea   County  v.   Snecd,   105  Tenn.  586,  58   S.   W.   1063,   holding   commissioners, 
fulling  to  comply  with  statute  requiring  taking  bond  from  contractor  for  benefit 
of   laborers,  liable  for  wages;    Weeks  v.  McNulty,   101   Tenn.  502,  43  L.  R.   A. 
187,  70  Am.  St.  Rep.  693,  48  S.  W.  809,  and  Schmalzried  v.  White,  97  Tenn.  45, 
32  L.  R.  A.  784,  36  S.  W.  393,  raising,  without  deciding,  question  whether  fail- 
'ure  to  comply  with  ordinance  requiring  fire  escapes  creates  liability  to  person 
injured. 

Oontrlbatory  nevllvence  as  defense* 

Cited  in  Island  Coal  Co.  v.  Sherwood,  153  Ind.  700,  53  N.  E.  1135,  holding 
contributory  negligence  of  miner  defense  to  action  for  injury  from  fall  of  coal; 
Bodell  v.  Brazil  Block  Coal  Co.  25  Ind.  App.  660,  58  N.  E.  856,  holding,  that 
freedom  from  contributory  negligence  must  be  shown  in  action  based  on  breach 
of  statutory  duty  to  cover  mine  cages. 

Oontribatory   nesrllirenee   of   children. 

Cited  in  footnote  to  Gleason  v.  Smith,  55  L.  R.  A.  622,  which  denies  liability 
for  injury  by  collision  with  team,  to  twelve-year-old  boy  using  street  as  play- 
ground. 

30  L.  R.  A.  84,  BROWN  v.  MARKHAM,  60  Minn.  233,  62  N.  W.  123. 
"V^alldlty  of  lov-llen  law* 

Cited  in  Foley  v.  Markham,  60  Minn.  218,  62  N.  W.  125,  holding  log-lien  law 
constitutional. 

I^oir-lten  Jndflrment  as  evidence  of  Iten. 

Cited  in  Scott  &  H.  Lumber  Co.  v.  Sharvy,  62  Minn.  529,  04  N.  W.  1132,  hold- 
ing log-lien  judgments  prima  facie  evidence  of  existence  of  liens,  in  action  against 
ov-Tier. 

30  L.  R.  A.  87,  .ETNA  L.  INS.  CO.  v.  FLORIDA,  16  C.  C.  A.  618,  32  U.  S.  App. 
753,  69  Fed.  932. 
Petition  for  certiorari  to  circuit  court  of  appeals  denied  in  163  U.  S.  675,  41  L. 
ed.'311,  16  Sup.  Ct.  Rep.  1198. 

Smldde  of  tnsmred  as  bar  to  recovery. 

Cited  in  Christian  v.  Connecticut  Mut.  L.  Ins.  Co.  143  Mo.  467,  45  S.  W.  268, 
construing  statute  making  "contemplated  suicide"  defense  in  action  for  life  in- 
surance, as  meaning  intended  suicide;  Supreme  Lodge,  K.  of  P.  v.  Stein,  75  Miss. 
120,  37  L.  R.  A.  778,  65  Am.  St.  Rep.  589,  21  So.  559,  holding  anti-suicide  clause 
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in  application  not  binding  when  not  adopted  by  competent  authority  of  fral  r- 
nal  organization. 

Cited  in  footnote  to  Campbell  v.  Supreme  Conclave  I.  O.  H.  54  L-  R.  A.  576. 
which  holds  recovery  not  prevented  by  suicide  of  insured. 

Cited  in  note  (42  L.  R.  A.  260)  on  contestability  of  life  insurance  under  pr<^ 
visions  of  policy  or  of  statute. 

30  L.  R.  A.  90,  GREEN  v.  MILLS,  16  C.  C.  A.  616,  25  U.  S.  App.  383,  69  Fed. 
852. 

Appeal  dismissed  in  159  U.  S.  651,  40  L.  ed.  293,  16  Sup.  Ct.  Rep.  132. 
App«al«  to  circuit  court  of  appeals. 

Cited  in  Indianapolis  v.  Central  Trust  Co.  27  C.  C.  A.  582,  53  U.  S.  App.  t»i 
83  Fed.  531,  holding  that  appeal  lies  from  interlocutory  injunction  where  vioU- 
tion  of  Federal  Constitution  not  primarily  involved;  Watkins  v.  King,  55  C. 
C.  A.  297,  118  Fed.  531,  sustaining  jurisdiction  of  court  where  question  as  tc 
Federal  Constitution  arises  incidentally  upon  objection  to  evidence  of  »Ut« 
statute;  American  Sugar  Retf.  Co.  v.  New  Orleans,  43  C.  C.  A.  395,  104  Fed. 
5  (dissenting  opinion),  majority  holding  that  court  should  decline  jurisdiciioD 
where  controlling  question  involves  Federal  Constitution;  Dawson  t.  ColumbU 
Ave.  Sav.  Fund,  S.  D.  Title  &  T.  Co.  42  C.  C.  A.  266,  102  Fed.  209  (dissenting 
opinion),  majority  holding  injunction  order  in  case  involving  contract  cUuae 
of  Federal  Constitution,  as  well  as  other  questions,  not  appealable. 

Distinguished  in  Beck  &  P.  Lithographing  Co.  v.  Wacker  &  B.  Brewing  &  Malt- 
ing Co.  22  C.  C.  A.  14,  46  U.  S.  App.  486,  76  Fed.  13,  holding  order  dismissing 
action  as  to  defendants  not  served,  appealable. 

Po-wer  of  appellate  court  to  paas  on  merits  on  appeal  from  tnterl<»eutorf 
order. 

Cited  in  Smith  v.  Vulcan  Iron  Works,  165  U.  S.  522,  41  L-  ed-  811,  17  Sup. 
Ct.  Rep.  407,  holding  that  on  appeal  from  interlocutory  injunction  after  hear- 
ing on  pleadings  and  proofs,  bill  may  be  dismissed;  Mast,  F.  &,  Co.  v.  Stover 
Mfg.  Co.  177  L\  S.  495,  20  Sup.  Ct.  Rep.  708,  holding  that  bill  may  be  dismissed 
on  appeal  from  injunction  order  granted  upon  bill  and  affidavits;  Bissell  Carpet- 
Sweeper  Co.  v.  Goshen  Sweeper  Co.  19  C.  C.  A.  38,  43  U.  S.  App.  47,  72  Fed. 
558,  holding  that  on  appeal  from  interlocutory  decree  for  perpetual  injunction 
court  may  pass  on  whole  merits  of  case;  Allegheny  Oil  Co.  v.  Snyder,  45  C.  C 
A.  611,  106  Fed.  764;  Knoxville  v.  Africa,  23  C.  C.  A.  257,  47  U.  S.  App.  S5, 
77  Fed.  506,  holding  that  on  appeal  from  preliminary  injunction  order,  present- 
ing questions  fully,  court  of  appeals  will  dispose  of  case  on  merits;  Lake  Htnet 
Elev.  R.  Co.  V.  Farmers'  Loan  &  T.  Co.  23  C.  C.  A.  452,  46  U.  S.  App,  630,  77 
Fed.  772,  holding  that  on  appeal  from  order  dissolving  injunction  court  of  ap- 
peals may,  on  finding  want  of  jurisdiction,  remand  cause  to  state  court;  Dewef 
Hotel  Co.  V.  United  States  Electric  Lighting  Co.  17  App.  D.  C.  368,  holding  that 
on  appeal  from  interlocutory  injunction  appellate  court  of  District  of  Colum- 
bia may  dismiss  bill  on  merits. 

Distinguished  in  Standard  Elevator  Co.  v.  Crane  Elevator  Co.  22  C.  C.  A. 
557,  46  U.  S.  App.  411,  76  Fed.  775,  holding  affirmance  by  court  of  appeals  does 
not  confer  finality  on  decree  of  circuit  court;  Lockwood  v.  Wickes,  21  C.  C.  A. 
263,  40  U.  S.  App.  136,  75  Fed.  123,  refusing  to  pass  on  merits  of  case  on  ap-- 
peiil  from  interlocutory  order  where  injunction  dissolved  by  expiration. 
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^■Bjanctlon  to  restrain  governmental  or  political  action. 

Cited  in  Gowdy  v.  Green,  69  Fed.  865,  denying  injunction  to  restrain  officers 
from  acting  under  state  registration  law  abridging  riglit  to  vote;    McNiece  v. 
i^Johmer,  29  Misc.  239,  61   N.  Y.  Supp.   193,  holding  that  equity  cannot  enjoin 
filling  of  vacancy  in  public  office  nor  compel  reinstatement  of  person  removed ; 
«tate  ex  rel.  Taylor  v.  Lord,  28  Or.  520,  31  L.  R.  A.  483,  footnote  p.  473,  43  Pac. 
471,  denying  power  of  court  to  interfere  with  location  by  governor  of  site  for 
public  institution;   State  ex  rel.  McCaffery  v.  Aloe,   152  Mo.  481,  47   L.   R.   A. 
398,  footnote  p.  393,  54  S.  W.  494,  denying  right  to  injunction  to  protect  purely 
political   right  of  citizen  as  voter;    Landes  v.   Walls,    160   Ind.   219,   66   N.   E. 
619,  denying  injunction  to  restrain  appointees  from  acting  as  members  of  com- 
mon council,  until  determination  of  their  right  so  to  do;  Anthony  v.  Burrow,  129 
ITed.   790,  denying  injimction  preventing  state  officers  acting  under  state  stat- 
ute, from  certifying  name  of  candidate  for  office  of  representative  in  Congress; 
Sc^ars  v.  Parrott,  54  S.  C.  72,  31  S.  £.  677,  by  Buchanan,  J.,  dissenting,  hold- 
ing that  injunction  cannot  be  issued  in  effect  invalidating  election  of  members 
of  legislature  under  unconstitutional  statute. 

Power  of  courts  In  political  matters. 

Cited  in  Giles  v.  Harris,  189  U.  S.  486,  47  L.  ed.  911,  23  Sup.  Ct.  Rep.  639, 
denying  equitable  jurisdiction  of  United  States  circuit  court  to  compel  enrol- 
ment of  names  upon  county  voting  list. 

Cited  in  footnotes  to  Phelps  v.  Piper,  33  L.  R.  A.  53,  which  holds  question 
as  to  which  faction  of  political  party  is  true  representative,  political  rather  than 
judicial;  Davis  v.  Hambrick,  51  L.  R.  A.  671,  which  holds  decision  of  state 
central  committee  between  bodies  claiming  to  be  executive  committee  of  county 
conclusive  on  courts;  Covington  v.  Buffett,  47  L.  R.  A.  622,  which  denies  court's 
jurisdiction  to  determine  existence  of  vacancy  in  office  of  senator;  Weaver  v. 
Toney,  50  L.  R.  A.  105,  which  denies  right  to  enforce  in  equity  right  to  have 
inspector  of  certain  party  at  polls;  Fesler  v.  Brayton,  32  L.  R.  A.  578,  which 
denies  right  to  injimction  against  holding  election  under  alleged  unconstitutional 
statute;  State  ex  rel,  Cranmer  v.  Thorson,  33  L.  R.  A.  582,  which  denies  right 
to  enjoin  certifying  of  proposed  constitutional  amendment. 

Effect  of  acaulred  remedy  at  la^r  to  onst  e^nl table  Jurisdiction. 

Cited  in  Mutual  L.  Ins.  Co.  v.  Blair,  130  Fed.  974,  holding  equitable  jurisdic- 
tion of  Federal  court  obtained  in  proceeding  to  cancel  insurance  policy,  not 
ousted  by  death  of  insured  and  commencement  of  action  at  law  on  policy. 

30  L.  R.  A.  98,  PARSONS  v.  HARTMAN,  25  Or.  547,  42  Am.  St.  Rep.  803,  37 
Pac.  61. 

Kzemptlon  of  property  In  custody  of  la^v. 

Cited  in  Reger  v.  Manhattan  Brass  Co.  6  Pa.  Super.  Ct.  379,  41  W.  N.  C. 
422,  holding  property  in  custody  of  claimant  giving  bond  to  sheriff,  exempt  from 
process. 

Injunction  against  Judgrm^Bts. 

Cited  in  notes  (31  L.  R.  A.  775)  on  injunction  against  judgments  for  de- 
fenses existing  prior  to  their  rendition;  (32  L.  R.  A.  329)  on 'general  equitable 
jurisdiction  in  regard  to  injunctions  against  judgments. 
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30  L.  R.  A.  143,  GILLIS  v.  GILLIS,  96  Ga.  1,  51  Am.  St.  Rep.  121,  23  S.  E.  lo:. 
Competency  of  attestinflr  witness. 

Cited  in  Smith  v.  Crotty,  112  Ga.  909,  38  S.  E.  110,  holding  competent-j  d 
attesting  witness  tested   by  competency  to  testify  to  attestation  in  court. 

Proof  of  execution   where  attestlngr  witnesses  fail. 

Cited  in  Kelly  v.  William  Sharp  Saddlery  Co.  99  Ga.  398,  27  S.  E.  741,  hmd 
ing  maker  of  deed  competent  to  testify  to  execution,  where  subscribing  witne??^ 
cannot   recollect  transaction;    Buchanan  v.   Simpson  Grocery   Co.    105   Ga.  3i'5, 

31  S.  E.  105,  holding  execution  of  note  provable  by  other  evidence  where  subscri> 
ing  witness  denies  attestation;  Underwood  v.  Thurman,  111  Ga.  334,  36  S.  L 
788,  raising,  without  deciding,  question  whether  presumption  of  due  execu- 
tion of  will  restricted  to  cases  where  subscribing  witnesses  die  or  fail  to  r^ 
member. 

Evidence  In  proeeedlngr  to  establish  lost  iprlll. 

Cited  in  Scott  v.  Maddox,  113  Ga.  797,  84  Am.  St.  Rep.  263,  39  S.  E.  m 
holding,  in  proceeding  to  establish  lost. will,  execution  provable  by  subscribing 
witnesses  and  facts   rebutting  presumed   revocation  by  others. 

Construction  of   Code. 

Cited  in  Mitchell  v.  Georgia  &  A.  R.  Co.  Ill  Ga.  769,  51  L.  R.  A.  626,  36  if. 
E.  971,  and  Lamar  v.  McLaren,  107  Ga.  599,  34  S.  E.  116,  holding  that,  unlc^- 
contrary  manifestly  appears,  Code  const ruable  as  declaratory  of,  not  as  chan;: 
ing,  existing  law. 

30  L.  R.  A.  149,  AIKMAN  v.  EDWARDS,  55  Kan.  751,  42  Pac.  366. 
Legislative  power  to  abolish  existinsr  courts. 

Cited  in  Proulx  v.  Graves,  143  Cal.  247,  76  Pac.  1025,  sustaining  supe^^•iso^^* 
power  to  abolish  townsliips  including  justice^s  courts  in  each,  and  consoUdau 
them  into  one;  McCully  v.  State,  102  Tenn.  542,  46  L.  R.  A.  576.  footnote  p. 
567,  53  S.  W.  134  (distinguished  in  dissenting  opinion),  upholding  legislature? 
power  to  abolish  existing  courts  and  change  counties  from  one  circuit  to  an- 
other. 

Cited  in  footnotes  to  People  ex  rel.  Burby  v.  Howland,  41  L.  R.  A.  838.  whirh 
holds  void,  statute  depriving  justices  of  the  peace  of  single  towTi  of  criminal  ju- 
risdiction; Love  v.  Liddle,  62  L.  R.  A.  482,  which  denies  power  to  regulate  ju- 
risdiction of  justices  of  the  peace  by  classification  of  cities  in  which  they  re- 
side. 

Repeal    by   implication* 

Cited  in  Lowe  v.  Bourbon  County,  6  Kan.  App.  606,  51  Pac.  579,  upholding  act 
covering  whole  subject  repealing  by  implication   previous  legislation. 

30  L.  R.  A.  155,  VOLTZ  v.  NATIONAL  BANK,  158  111.  532,  42  N.  E.  69. 

Ultra  vires  corporate  contracts. 

Cited  in  Tourtelot  v.  Whithed,  9  N.  D.  480,  84  N.  W.  8,  holding  ultra  vira 
contract  of  bank,  not  forbidden  by  law,  not  voidable  when  preformed. 

BIfect   of   payment   of   debt   by   stranger. 

Cited  in  footnote  to  United  States  use  of  Fidelity  Nat.  Bank  v.  Rundle,  52 
L.  R.  A.  505,  which  holds  money  furnished  to  pay  labor  claims  not  within  bond 


143-167.]  L.  K.  A.  CASES  AS  AUTHORITIES.  9 

for  paying  persons  supplying  principal  with  laoor  or  materials  for  prosecuting 
work. 

30  L.  R,  A.  158,  WESTERN  U.  TELEG.  CO.  v.  HOWELL,  95  Ga.  194,  5  Inters. 
Com.  Rep.  516,  51  Am.  St.  Rep.  68,  22  S.  E.  286. 
Followed  without  discusMon  in  Western  TJ.  Teleg.  Co.  v.  Rawlings,  95  Ga.  526, 
23  S.  E.  416. 

30  L.  R.  A.  161,  CHICAGO,  M.  &  ST.  P.  R.  CO.  v.  WALLACE,  14  C.  C.  A,  257, 
24  U.  S.  App.  689,  66  Fed.  506. 

RiflTht  of  carrier  to  limit  liability  by  contract. 

Cited  in  Baltimore  &  O.  S.  W.  R.  Co.  v.  Voigt,  176  U.  8.  616,  44  L.  ed.  569, 
20  Sup.  Ct.  Rep.  385,  Reversing  79  Fed.  566;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
V.  Mahoney,  148  Ind.  200,  40  L.  R.  A.  103,  62  Am.  St.  Rep.  503,  46  N.  E.  917; 
Loui.sville,  N.  A.  &  C.  R.  Co.  v.  Keefer,  146  Ind.  26,  38  L.  R.  A.  94,  58  Am.  St. 
Rep.  348,  44  N.  E.  796;  Long  v.  Lehigh  Valley  R.  Co.  130  Fed.  873,  —  sustaining 
provision  exempting  railroad  from  liability  to  express  messenger  in  contract  to 
carry  express  matter;  Wilson  v.  Atlantic  Coast  Line  R.  Co.  129  Fed.  779, 
sustaining  validity  of  contract  limiting  carrier's  liability  for  injuries  to  cir- 
cus equipment  transported  under  special  arrangement. 

Citeu  in  footnotes  to  Mears  v.  New  York,  N.  H.  &  H.  R.  Co.  66  L.  R.  A.  884, 
which  authorizes  carrier  to  stipulate  for  exemption  from  liability  for  injuries 
by  wet;  Ullman  v.  Chicago  &  N.  W.  R.  Co.  56  L.  R.  A.  246,  which  sustains 
carrier's  right  to  secure  entire  exemption  from  liability  as  insurer  for  loss  not 
due  to  negligence  or  misfeasance;  Tecumseh  Mills  v.  Louisville  &  N".  R.  Co.  49 
L.  R.  A.  558,  which  holds  statutory  prohibition  against  carriers  limiting  lia- 
bility inapplicable  to  contract  by  domestic  corporation  in  other  state  for  trans- 
portation entirely  outside  of  state;  Central  R.  Co.  v.  Murphey,  53  L.  R.  A. 
720,  which  holds  negligent  carrier  liable  for  true  value,  notwithstanding  arbitrary 
preadjustment  in  bill  of  lading  assented  to  by  shipper. 

Distinguished  in  Richmond  v.  Southern  P.  Co.  41  Or.  57,  57  L.  R.  A.  618,  93 
Am.  St.  Rep.  694,  67  Pac.  947,  holding  agreement  releasing  railroad  from  liabil- 
ity to  passenger  on  freight  trains  void  as  to  trains  designated  to  carry  passen- 
gers. 

30  L.  R.  A.  167,  PORTLAND  HIBERNIAN  BENEV.  SOC.  v.  KELLY,  28  Or. 
173,  62  Am.  St.  Rep.  769,  42  Pac.  3. 

Masonic   lodgre  as  cbaritable   Institution. 

Cited  in  Fitterer  v.  Crawford,  157  Mo.  61,  50  L.  R.  A.  194,  57  S.  W.  632, 
holding  Masonic  lodge  exempt  from  taxation  as  institution  **for  purposes  purely 
charitable." 

Distinguished  in  Mason  v.  Perry,  22  R.  I.  484,  48  Atl.  671,  holding  Masonic 
lodge  not  charitable  institution  which  can  hold  bequest  in  trust  for  lodge  pur- 
poses. 

Effect  of  use  of  property  on  exemption  from  taxation. 

Cited  in  Willamette  University  v.  Knight,  35  Or.  36,  56  Pac.  124,  holding  real- 
ty of  educational  institution  leased  for  profit,  not  exempt;  People  ex  rel.  Young 
Men's  Asso.  v.  Sayles,  32  App.  Div.  202,  63  N.  Y.  Supp.  67,  denying  ejcemption 
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of  part  of  library  building  rented  as  public  hall;  Parker  v.  Qulnn,  23  Utah,  341, 
64  Pac.  961,  denying  exemption  of  portion  of  property  of  charitable  in*iiia- 
tion  devoted  to  purposes  of  revenue;  People  ex  rel.  Delta  Kappa  Epsilon  S<k'.  \. 
Lawler,  74  App.  Div.  560,  77  N.  Y.  Supp.  840,  holding  college  fraternity  hou« 
used  primarily  aR  boarding  place  for  members  not  exempt;  Fitterer  v.  Craw- 
ford. 157  Mo.  65,  50  L.  R.  A.  195.  footnote  p.  191,  57  S.  W.  532,  denying  ex 
emption  of  masonic  lodge  building,  first  and  second  stories  of  which  are  renie>i 
to  pay  debt  and  current  expenses  of  lodge. 

Cited  in  footnotes  to  Young  Men's  Christian  Asso.  v.  Douglas  County,  .)i 
Lu  R.  A.  123,  which  denies  exemption  to  part  of  Y.  M.  C.  A.  building  renteii 
for  business  purposes;  Protestant  Episcopal  Church  v.  Prioleau,  57  L.  R.  A. 
606,  which  holds  exempt,  church  parsonage  rented,  the  rent  being  used  to  pro- 
cure other  residence  for  parson. 

Injanctlon  airiliniit  collection  of  taxes. 

Cited  in  Alliance  Trust  Co.  v.  Multnomah  County,  38  Or.  437,  63  Pac.  49S, 
refusing  to .  restrain  collection  of  irregular  tax  until  tender  of  amount  due; 
Southern  Oregon  Co.  v.  Coos  County,  39  Or.  194,  64  Pac.  646,  refusing  to  en- 
join collection  of  tax  on  property  not  grossly  overvalued. 

Cited  in  footnote  to  Philadelphia  Mortg.  &  Trust  Co.  v.  Omaha,  57  L.  R  A.  130. 
which  denies  right  to  restrain  city  from  enforcing  tax  against  property  on 
which  money  loaned  in  reliance  on  treasurer's  mistaken  marking  of  taxes  as  paid. 


30  L.  R.  A.  171,  SIMON  v.  NORTHIP,  27  Or.  487,  40  Pac.  560. 

Levislatlve  power  to  lutpoate  burdens  on  mvnlclpalltles. 

Cited  in  State  ex  rel  Bulkeley  v.  Williams,  68  Conn.  148,  4B  L,  R,  A.  490. 
35  Atl.  24,  holding  that  legislature  may  require  town  specially  benefitted  to  con- 
tribute to  cost  of  maintaining  bridge  or  highway  outside  of  limits. 

Cited  in  footnotes  to  Byram  v.  Marion  County,  33  L.  R.  A.  476,  which  au 
thorizes  taxation  of  city  property  for  free  gravel  roads  or  turnpikes  within 
county;  Johnson  v.  San  Diego,  30  L.  R.  A.  178,  which  upholds  legislative  power 
to  readjust   municipal   indebtedness   after  division  of   city. 

Cited  in  note  (48  L.  R.  A.  471)  on  power  of  legislature  to  impose  burdens 
upon  municipalities  and  to  control  their  local  administration  and  property. 

Distinguished  in  Eaton  v.  Minmnugh,  43  Or.  475,  73  Pac.  754,  holding  voiil. 
legislation  creating  indebtedness  by  county  beyond  constitutional  limit  for  con- 
struction of  court-house. 

Reqnlrement  that  «nb|ect  of  act  be  stated  In  title. 

Cited  in  State  ex  rel.  Carey  v.  Cornell,  50  Neb.  532,  70  N.  W.  66,  holding  pro- 
vision for  stenographer's  salary  germane  to  title  of  act  relating  to  ''courts." 

Conatitntlonal  prohibition  of  apeelal  leirlalatlon  laying  out  hlirltways. 

Cited  in  Ellis  v.  Frazier,  38  Or.  469,  53  L.  R.  A.  457,  63  Pac.  642,  raising,  with 
out  deciding,  question  whether  statute  authorizing  construction  of  bicycle  pathi 
is  a  laying  out  of  highway  by  local  law. 

state  control  of  hlflrhvvays. 

Cited  in  Brand  v.  Multnomah  County,  38  Or.  91,  50  L.  R.  A.  393.  84  Am. 
St.  Rep.  772,  60  Pac.  390.  sustaining  legislature's  power  to  fix  grade  of  city 
street ;  Huddleston  v.  Eugene,  34  Or.  354,  43  L.  R.  A.  447,  55  Pac.  863,  holding 
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'that  legislature  may  by  act  of  incorporation  change  county  road  to  city  street ; 
Cicero  Lumber  Co.  v.  Cicero,  176  III.  25,  42  L.  R.  A.  703,  68  Am.  St.  Rep. 
155,  51  N.  E.  758,  holding  that  municipality  may,  under  legislative  authority, 
exclude  general   traffic  from   public  highway. 

Cited  in  note    (59  L.  R.  A.  522,  542)    on  establishment,  regulation,  and  pro- 
tection of  ferries. 

nrasaitiou  of  county  for  city'*  beneflt. 

Distinguishe<l  in  Ladd  v.  Holme-*,  40  Or.  191,  91  Am.  St.  Rep.  457,  66  Pac.  714, 
holding  that  expenses  of  city  primary  elections  may  be  imposed  on  county. 

^lVb«M  Btatiite  ancoMatitational. 

Cited  in  Ellis  v.  Frazier,  38  Or.  464,  53  h.  R.  A.  456,  63  Pac.  642,  holding  that 
constitutionality  of  statute  will  be  upheld  wherever  possible. 

Bfonlcipal    dvtlea   aut   to    ferrle«« 

Limited  in  Kadderly  v.  County  Court,  32  Or.  567,  52  Pac.  515,  denying  right 
to  compel  court  to  provide  new  ferry  boat  to  replace  one  in  use  when  ferry  waa 
purchased. 

30  L.  R.  A.  178,  JOHNSON  v.  SAN  DlE(iO,  109  Cal.  468,  42  Pac.  249. 
I«eari*lAtlTe  po^irer  to  Impoae  bnrdena  on  loealitles. 

Cited  in  Rolph  v.  Fargo,  7  N.  D.  662,  42  L.  R.  A.  655,  76  N.  W.  242,  sustaining 
front-foot  assessments  for  paving. 

Cited  in  footnote  to  Simon  v.  Northup,  30  L.  R.  A.  171,  which  upholds  legis- 
lative power  to  require  city  to  incur  debt  for  bridges  and  ferries. 

Cited  in  note  (48  L.  R.  A.  475)  on  power  of  legislature  to  impose  burdens  on 
municipalities  and  to  control  their  local  administration  and  property. 

Apportloniuent    .  x  mnnlclpal  IndebtedMesa. 

Cited  in  Re  Fremont  &  B.  H.  Counties,  8  VVyo.  22,  54  Pac.  1073,  holding  that 
provision  apportioning  indebtedness  may  be  made  after  passage  of  act  dividing 
ot»unty. 

30  L.  R.  A.  182,  WEINSTOCK,  L.  &  CO.  v.  MARKS,  109  Cal.  529,  50  Am.  St 

Rep.  57,  42  Pac.  142. 
Unla'vrfiil  competition. 

Cited  in  Hainque  v.  Cyclops  Iron  Wofks»  136  Cal.  352,  68  Pac.  1014,  enjoining 
use  of  word  "Cyclops"  applied  to  machine  shop  by  neighboring  business  competi- 
tor; Duke  v.  Cleaver,  19  Tex.  Civ.  App.  222,  46  S.  VV.  1128,  enjoining  use  of  words 
"nickle  store**  as  business  sign  and  trade  name. 

Cited  in  footnote  to  American  Washboard  Co.  v.  Saginaw  Mfg.  Co.  50  L.  R,  A. 
609,  which  holds  false  description  of  zinc  washboards  as  "aluminum,**  not  unlaw- 
ful competition. 

Scope   of   eqalty   Jarlsdlction. 

Cited  in  Southern  P.  Co.  v.  Robinson,  132  Cal.  412,  64  Pac.  572,  sustaining 
equity  jurisdiction  over  action  for  injunction  staying  multiplicity  of  suits  against 
railroad  refusing  stop-over  privileges. 
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30  L.  R.  A.  186,  SULLIVAN  v.  NORTHERN  SPY  MIN.  CO.  11  Utah,  438,  40 
Pac.  709. 

Appropriation  of  percolatinsr  ^fratera. 

Cited  in  Brosnan  v.  Harris,  39  Or.  l.il,  04  L.  R.  A.  629,  footnote  p.  628,  87 
Am.  St.  Rep.  849,  65  Pac.  867,  sustaining  right  under  statute  to  appropriate 
water  of  spring  without  natural  outlet. 

Cited  in  footnotes  to  Bruening  v.  Dorr,  35  L.  R.  A.  040,  which  denies  right 
to  use  water  of  spring  for  irrigation  as  against  prior  appropriator  of  stream  into 
which  it  percolates;  Willow  Creek  Irrig.  Co.  v.  Miehaelsen,  51  L.  R.  A.  280,  which 
denies  right  to  appropriate  water  arising  through  ])ercolation  on  land  after  it* 
segregation  from  public  domain;  Vineland  Irrig.  District  v.  Azusa  Irrig.  Co.  4C 
L.  R.  A.  820,  which  holds  subsurface  flow  of  river  through  gravelly  bed  subject 
to  legal  appropriation  subordinate  to  rights  of  prior  appropriator  of  surface  flow; 
Stillwater  Water  Co.  v.  Farmer,  60  L.  R.  A.  875,  which  sustains  right  to  injunc- 
tion against  landowner  draining,  collecting,  and  diverting  percolating  waters  solely 
to  waste  them;  Huber  v.  Merkel,  62  L.  R,  A.  589,  which  holds  that  landowner's 
right  to  sink  wells  and  gather  percolating  water  cannot  be  taken  away  by  legiisla- 
tion  unless  by  exercise  of  eminent  domain  or  police  power. 

Limited  in  Deadwood  C.  R.  Co.  v.  Barker,  14  S.  D.  571,  86  N.  W.  619,  sustain 
ing  riglit  of  landowner  to  cut  off,  by  adjoining  well,  supply  of  percolating  water 
appropriated  on  public  lands. 

Distinguishsd  in  Crescent  Min.  Co.  v.  Silver  King  Min.  Co.  17  Utah,  456.  70 
Am.  St.  Rep.  810,  54  Pac.  244,  holding  that  appropriator  of  waters  from  artificial 
lake  on  public  land  acquires  no  prescriptive  right  to  percolating  waters  drainei 
from  tunnel. 

Acqalrlnic  rlflrltts  in  pnblle  laada   by  location. 

Cited  in  Bear  Lake  &  River  Waterworks  &  Irrig.  Co.  v.  Garland,  164  U.  S.  19, 
41  1-1.  ed.  334,  17  Sup.  Ct.  Rep.  7,  holding  contractor's  lien  filed  before  completion 
of  irrigation  canal  across  public  lands  superior  to  antecedent  mortgage. 

30  L.  R,  A.  189,  DE  HASS  v.  DXBERT,  17  C.  C.  A.  79,  28  U.  S.  App.  550.  70 

Fed.  227. 
Neirotlablllty  of  note. 

Cited  in  Benny  v.  Dunn,  26  Pittsb.  L.  J.  N.  S.  383,  2  Lack.  Legal  News,  138, 
holding  note  containing  provision  for  sale  of  stock  collateral  in  case  of  depreciation 
before  maturity,  nonnegotiable. 

Uanry  In  afrreement  for  Interest  after  niatarltT. 

Cited  in  note  (49  L.  R.  A.  552)  on  usury  in  agreement  for  interest  after 
maturity. 

30  L.  R.  A.  193,  HARTFORD  F.  INS.  CO.  v.  CHICAGO,  M.  A  ST.  P.  R.  CO.  17 

C.  C.  A.  62,  36  U.  S.  App.  152,  70  Fed.  201. 
"Viriien   state   declalona   blndlnar   on   Federal   conrta. 

Reversed  on  this  point  in  175  U.  S.  91,  44  L.  ed.  84.  20  Sup.  Ct.  Rep.  33.  holdiiiL' 
state  decision  as  to  validity  of  contract  against  liability  for  no;:ligcnc'»  conclusive 
on  Federal  courts. 

(Mted  in  Speer  v.  Kearney  County,  32  C.  C.  A.  114,  60  U.  S.  App.  38,  88  Fed. 
7e2,  holding  decision  of  state,  not  conclusive  upon  Federal,  court  as  to  effect  of 
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invalidity  of  net  creating  township  on  town  warrants;  Clapp  v.  Otoe  County,  45 
C.  C.  A.  582,  104  Feci.  477,  holding  decision  of  state,  not  obligatory  on  Federal 
courts  as  to  effect  of  invalidity  of  municipal  action  on  bonds  issued  pursuant 
thereto;  Independent  School  Dist.  v.  Rew,  55  L.  R.  A.  372,  49  C.  C.  A.  207,  111 
Fed.  11,  holding  state  decisions  as  to  validity  of  municipal  bonds  not  controlling 
in  Federal  courts;  Manship  v.  New  South  Bldg.  &,  L.  Asso.  110  Fed.  859,  holding 
Federal  court  not  bound  by  decision  of  state  courts  as  to  law  governing  loan  by 
loan  association  of  another  state. 

Stipulations  aarainat  liability  for  neflrliflren^e. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Mahoney,  148  Tnd.  200,  40  L.  R.  A. 
104,  footnote  p.  101,  62  Am.  St.  Rep.  503,  46  N.  E.  917,  holding  assumption  of 
risks  of  employer's  negligence  by  express  contract  not  against  public  policy; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Keefer,  146  Ind.  31,  38  L.  R.  A.  95,  58  Am.  St. 
Rep.  348,  44  N.  E.  796,  sustaining  provision  in  contract  with  express  company 
exempting  railroad  from  liability  to  messenger;  South  Carolina  &  G.  R.  Co.  v. 
Carolina,  C.  G.  &  C.  R.  Co.  93  Fed.  559,  upholding  stipulation  against  liability 
for  negligence  of  employees  in  contract  by  one  railroad  to  operate  another. 

^—  In  railroad  leases  agraiust  liability  for  lire. 

Cited  in  Northern  P.  R.  Co.  v.  McClure,  9  X.  D.  81,  47  L.  R.  A.  153,  81  N.  VV. 
52,  holding  that  covenant  by  railroad's  lessee  to  indemnify  against  damages  by 
fire  from  engines  passes  to  transferee  of  railroad;  Ordelheide  v.  Wabash  R.  Co. 
80  Mo.  App.  367;  American  Cent.  Ins.  Co.  v.  Chicago  &  A.  R.  Co.  74  Mo.  App. 
102,  sustaining  release  of  damages  by  fire  to  buildings  on  land  leased  from  rail- 
road; Greenwich  Ins.  Co.  v.  Louisville  &  X.  R.  Co.  112  Ky.  604,  56  L.  R.  A.  479, 
footnote  p.  477,  99  Am.  St.  Rep.  313,  66  S.  W.  411,  and  Ordelheide  v.  Wabash 
R.  Co.  175  Mo.  346,  75  S.  W^.  149,  sustaining  contract  releasing  company  from 
liability  for  injury  by  fire  to  building  permitted  to  be  placed  on  right  of  way. 

Burden   of   slio^fvinfr   contract   against   public    policy. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Mahoney,  148  Ind.  201,  40  L.  R.  A. 
104,  62  Am.  St.  Rep.  503,  46  N.  E.  917,  holding  burden  of  showing  contract 
against  public  policy  on  party  asserting. 

30  L.  R.  A.  201,  HANNA  v.  STATE  TRUST  CO.  16  C.  C.  A.  580,  36  U.  S.  App. 

61,  70  Fed.  2. 
Pofver  to  make  debts  preferred  liens. 

Cited  in  Doe  v.  Northwestern  Coal  &  Transp.  Co.  78  Fed.  73,  holding  certificates 
issued  by  receiver  of  private  corporation  not  entitled  to  priority  as  against  non- 
consenting  lienors;  Baltimore  Bldg.  &  L.  Asso.  v.  Alderson,  32  C.  C.  A.  545,  61 
U.  S.  App.  636,  90  Fed.  145,  holding  receiver's  certificates  not  issuable  to  complete 
hotel  without  consent  of  creditors  whose  liens  affected;  Ford  v.  Central  Trust  Co. 
17  C.  C.  A.  33,  36  U.  S.  App.  203,  70  Fed.  145,  refusing  to  authorize  receiver  to 
recognize  claim  for  materials  and  services  in  extending  waterworks  as  paramount 
to  prior  mortgage;  International  Trust  Co.  v.  United  Coal  Co.  27  Colo.  257,  83 
Am.  St.  Rep.  59,  60  Pac.  621,  holding  that  expenses  of  receiver  operating  coal 
mine  cannot  be  given  priority  over  mortgage;  Belknap  Sav.  Bank  v.  Lamar  Land 
&  Canal  Co.  28  Colo.  342,  64  Pac.  212,  holding  certificate  of  receiver  of  irrigation 
company  inferior  to  liens  of  nonconsenting  bondholders;  United  States  Invest. 
Corp.  V.  Portland  Hospital,  40  Or.  533,  56  L.  R.  A.  629,  footnote  p.  627,  67  Pac. 
194,  denying  authority  of  receiver  for  continuing  operation  of  hospital  to  contract 
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debts  taking  precedence  over  prior  claims;  Grove  v.  Grove,  93  Fed.  871,  holding 
{obiter)  consent  of  lienholders  indispensable  to  issuance  of  certificates  by  receiver 
of  private  corporation;  Drennen  v.  Mercantile  Trust  A.  D.  Co.  115  Ala.  630.  3S 
L.  It  A.  634,  footnote  p.  623,  67  Am.  St.  Rep.  72,  23  So.  164  (dissenting  opinion), 
majority  holding  employee  of  manufacturing  or  mining  company  entitled  to  pri- 
ority for  wages  earned  within  six  months  before  receiver  appointed;  Illinois  Trusx 
A  Say.  Bank  v.  Doud,  52  L.  R.  A.  497,  44  C.  C.  A.  416,  105  Fed.  150  (dissentiD^ 
opinion),  majority  denying  priority  over  mortgage  of  loan  to  make  addition  to 
plant  of  electric  railway,  light,  and  power  company. 

Cited  in  footnotes  to  Whitely  v.  Central  Trust  Co.  34  L.  R,  A.  303,  which  hold* 
preference  to  railroad  mortgages  not  gained  by  paying  judgment  for  dama^^A 
against  company  by  surety  on  supersedeas  bond;  St.  Louis  Trust  Co.  v.  Riler, 
30  L.  R.  A.  456,  which  denies  right  to  prefer  claim  for  personal  injuries  over 
mortgage  debt  in  receiver's  earnings. 

30  L.  K  A.  206,  FIDELITY  &  C.  CO.  v.  JOHNSON,  72  Miss.  333,  17  So.  2. 

'What    const! tates   accident* 

Cited  in  American  Acci.  Co.  v,  Carson,  99  Ky.  445,  34  L.  R.  A.  302.  footnote 
p.  301,  59  Am.  St.  Rep.  473,  36  S.  W.  169,  holding  intentional  killing  of  insurol 
by  third  person  an  accident;  Campbell  v.  Fidelity  &  C.  Co.  109  Ky.  670,  60  S.  W. 
492,  holding  death  caused  by  being  shot  by  another  in  self-defense,  accidental, 
within  meaning  of  policy;  Railway  Officials  &  E.  Acci.  Asso.  v.  Drumniond.  56 
Neb.  242,  76  N.  W.  562,  holding  death  of  insured  shot  by  footpads,  accidental; 
Feder  v.  Iowa  State  Traveling  Men's  Asso.  107  Iowa,  540,  43  L.  R.  A.  694.  footnoti^ 
p.  693,  70  Am.  St.  Rep.  212,  78  N.  W.  252,  holding  death  by  rupture  of  artery 
while  reaching  over  chair  to  close  shutters,  not  accidental. 

Cited  in  footnotes  to  Atlanta  Acci.  Asso.  v.  Alexander,  42  L.  R.  A.  188,  which 
holds  death  from  hernia  from  sudden  and  accidental  strain  not  within  clau-^o 
exempting  insurer  from  death  resulting  from  hernia;  Fetter  v.  Fidelity  &  C. 
Co.  61  L.  R.  A.  459,  which  holds  death  from  rupture  of  cum^erous  kidney  covered 
by  accident  polic}-;  Horsfall  v.  Pacific  Mut.  L.  Ins.  Co.  63  L.  R.  A.  425,  which 
holds  dilation  of  heart  resulting  in  death  within  few  weeks,  caused  by  heavy  lift, 
covered  by  acciaent  policy;  Maryland  Casualty  Co.  v.  Hudgins,  64  L.  R.  A.  340. 
which  holds  death  by  accidentally  eating  spoiled  oysters  within  clause  of  j)olicy 
exempting  from  injuries  from  poison  or  anything  accidentally  or  otherwise  taken 
or  absorlied;  Brown  v.  Sun  L.  Ins.  Co.  51  L.  R.  A.  252,  which  sustains  recovery 
on  policy  of  one  wliose  death  caused  by  taking  over  dose  of  morphine;  Delaney 
V.  ^lodern  Accident  Club,  63  L.  R.  A.  603,  which  holds  death  from  blood  poisonin<r 
received  through  slight  wound  as  result  of  accidental  injury  covered  by  accident 
policy;  Preferred  Acci.  Ins.  Co.  v.  Robinson,  01  L.  R.  A.  145,  which  denies  rijrlit 
to  recover  under  accident  policy  for  inflammation  of  eyes  from  accidental  contact 
with  poison  ivy:  Railway  Officials  &  E.  Acci.  Asso.  v.  .Johnson,  52  L.  R.  A.  401. 
which  liolds  deatn  by  sunstroke  while  in  line  of  employment  covered  by  accident 
policy;  Sniitli  v.  .Ktna  L.  Ins.  Co.  50  L.  R.  A.  272,  which  holds  injury  by  fall 
from  steps  of  moving  train  covered  by  policy:  Fidelity  &  C.  Co.  v.  Waterman,  32 
L.  R.  A.  654,  which  holds  death  from  breathing  illuminating  giis  while  a*il{»*'p 
covered  by  policy:  Menneiley  v.  Employers'  Liability  Assur.  Corp.  31  L.  R,  A. 
080.  which  holds  deatli  by  inhaling  illuminating  gas  while  asleep  coveretl  by 
;iccidc'nt  policy;  Kasten  v.  Interstate  Casualty  Co.  40  L.  R.  A.  051.  which  hnliN 
death  caused  by  blood  poisoning  from  germs  in  cotton  used  by  dentist  covered 
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by  accident  policy;  Modern  Woodmen  Acci.  Asso.  v.  Shryock,  39  L.  R.  A.  826, 
'wliieh  holds  question  whether  accident  or  disease  caused  death  of  insured  for 
jury;  Burt  v.  Union  Cent.  L.  Ins.  Co.  59  L.  R,  A.  393,  which  denies  right  to  re- 
cover on  policy  on  life  of  innocent  person  executed  after  conviction  of  capital 
olTense. 

30   L.  R.  A.  209,  LOVELACE  v.  TRAVELERS'  PROTECTIVE  ASSO.  126  Mo. 

104,  47  Am.  St.  Rep.  638,  28  S.  W.  877. 
I>«atlft   by   accident. 

Cited  in  American  Acci.  Co.  v.  Carson,  99  Ky.  445,  34  L.  R.  A.  302,  59  Am.  St. 
Hep.  473,  36  S.  W.  169,  holding  intentional  killing  of  insured  by  another,  accident 
-within  meaning  of  policy  and  referring  particularly  to  annotation  in  80  L.  R. 
A.  209;  Union  Casualty  &  Surety  Co.  v.  Harroll,  98  Tenn.  595,  60  Am.  St.  Rep. 
873,  40  S.  W.  1080,  holding  killing  of  insured  while  quarreling  with  person, 
not  knowing  him  armed,  accidental ;  Collins  v.  Fidelity  &  C.  Co.  63  Mo.  App. 
257,  holding  shooting  of  insured  while  in  controversy  with  another,  accidental 
injury;  Railway  Officials  &  E.  Acci.  Asso.  v.  Drummond,  56  Neb.  241,  76 
N.  W.  562,  holding  death  of  insured  shot  by  robber,  accidental;  Carnes  v.  Iowa 
State  Traveling  Men's  Asso.  106  Iowa,  285,  68  Am.  St.  Rep.  306,  76  N.  W.  683, 
holding  deatli  by  mistaken  overdose  of  morphine,  accidental ;  otherwise  when  effect 
of  dose  misjudged;  Hester  v.  Fidelity  &  C.  Co.  69  Mo.  App.  191,  holding  it  a 
question  for  the  jury  whether  injuries  sustained  from  gunshot  wound  in  quarrel 
were  accidental. 

Distinguished  in  Taliaferro  v.  Travelers*  Protective  Asso.  25  C.  C.  A.  496,  49 
XT.  S.  App.  275,  80  Fed.  370,  holding  death  of  insured  attacking  adversary  with 
pistol  not  accidental. 

Annotation  in  30  L.  R.  A.  209,  referred  to  particularly  in  Peele  v.  Provident 
Fund  Soc.  147  Ind.  549,  44  N.  E.  661^  holding  involuntary  death  by  drowning, 
death  by  accident. 

Voluntary  expoaare  to  risk. 

Cited  in  Hester  v.  Fidelity  &  C.  Co.  78  Mo.  App.  509,  denying  liability  on  acci- 
dent policy  for  death  of  insured  persisting  in  quarrel,  knowing  person  armed; 
I  nion  Casualty  &  Surety  Co.  v.  Harroll,  98  Tenn.  598,  60  Am.  St.  Rep.  873.  40 
S.  W.  1080,  holding  insured's  advancing  toward  apparently  unarmed  adversary 
after  warning,  not  voluntary  exposure, 

30  L.  R.  A.  214,  Tl'lTLE  v.  BURGETT,  53  Ohio  St.  498,  53  Am.  St.  Rep.  649,  42 

N.  E.  427. 
Riirlita  under  deed  An  conntderatton   of  agrreenient  to  support. 

Cited  in  footnote  to  C41ocke  v.  Glocke,  57  L.  R.  A.  458.  which  holds  land  conveyed 
by  aged  parent  to  son  promising  to  support  him,  reverts  to  former  on  breach  of 
agreement. 

Parol  evidence  varying:  nvrttten  Instmment. 

Cited  in  First  Nat.  Bank  v.  Central  Chandelier  Co.  17  Ohio  C.  C.  447,  holding 
prior  oral  declarations' of  parties  inadmissible  to  show  purpose  not  expressed  in 
imbiguous  instrument;  Providence  Washington  Ins.  Co.  v.  Board  of  Education, 
40  W.  Va.  377,  38  S.  E.  679,  holding  parol  evidence  of  contemporaneous  agreement 
contradictin;r  written  submission  of  controversy  inadmissible;  Harness  v.  Eastern 
Oil  Co.  49  \V.  Va.  248,  38  S.  E.  1102,  holding  parol  evidence  of  conteniporancoii*^^ 
agreement  not  to  assign  lease  inadmissible. 
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30  L.  R.  A.  218,  STATE  ex  rel  SCHWARTZ  v.  FERRIS,  53  Ohio  St.  314,  41  X.  E. 

579. 
Poorer  of  taxation  for  areneral  revenue. 

Cited  in  Dyer  v.  Hagerty,  12  Ohio  C.  C  607,  sustaining  collateral  inheritance 
tax  for  general  revenue;  Alter  v.  Cincinnati,  56  Ohio  St.  68,  35  L.  R.  A.  742.  46 
N.  E.  69,  sustaining  statute  applying  water  rents  to  general  revenue;  Southern 
Gum  Co.  V.  Lay] in,  66  Ohio  St.  593,  64  N.  E.  564,  sustaining  corporate  franchise 
tax  for  general  revenue. 

C^nstltntlonal    reqnlrement    that    sreneral    la^rs    operate    nnlformly. 

Cited  in  State  v.  Spellmire,  67  Ohio  St.  82,  65  N.  E.  619,  holding  act  creating 
special  school  district  uneoni^titutional. 

«IfiQaal  protection*'  clanae  of  Constltntton. 

Cited  in  Williams  v.  Donough,  65  Ohio  St.  506,  56  L.  R.  A.  769,  63  N.  E.  84, 
holding  statute  exempting  benefits  rendered  by  fraternal  organizations  from  seiz- 
ure for  debt,  unconstitutional;  Mykrantz  v.  Globe  Bldg.  &  Loan  Asso.  19  Ohio  C 
C.  57,  holding  act  exempting  loan  associations  from  usury  laws  unconstitutional: 
Palmer  v.  Tingle,  55  Ohio  St.  445,  45  N.  E.  313,  holding  act  giving  lien  on  owner's 
property  to  subcontractors,  laborers,  and  materialmen,  unconstitutional ;  Soutliem 
Gum  Co.  v.  I^ylin,  66  Ohio  St.  594,  64  N.  E.  564,  sustaining  state's  power  to 
reasonably  tax  corporate  franchise. 

Distinguished  in  Snell  v.  Cincinnati  Street  R.  Co.  60  Ohio  St.  270,  64  N.  E.  270. 
Affirming  16  Ohio  C.  C.  634,  sustaining  validity  of  statute  providing  for  change 
of  venue  from  county  where  corporation  having  more  than  fifty  shareholders  has 
principal  oflice. 

Snccesalon  taxe*. 

Cited  in  Black  v.  State,  113  Wis.  223,  90  Am.  St.  Rep.  853,  89  N.  W.  522. 
holding  succession  tax  on  estates  of  $10,000  or  over,  without  regard  to  amount 
received  by  individual  beneficiarj',  unconstitutional;  Union  Trust  Co.  v.  Wayne 
Probate  Judge,  125  Mich.  492,  84  N.  W.  1101,  holding  succession  tax  taxation 
of  privilege  of  inheritance;  Knowlton  v.  Moore,  178  U.  S.  58,  44  L.  ed.  976,  20 
Sup.  Ct.  Rep.  747,  9  Pa.  Dist.  R.  309,  sustaining  Federal  succession  tax;  State 
ew  rel.  Garth  v.  Switzler,  143  Mo.  332,  40  L.  R,  A.  290,  footnote  p.  280,  65  Am.  i*t. 
Rep.  653,  45  S.  W.  245,  holding  succession  tax  at  different  rates  on  legacies  of 
different  amounts,  invalid;  State  ex  rel.  Taylor  v.  Guilbert,  70  Ohio  St.  248,  71 
i<,  E.  636,  holding  valid,  inheritance  tax  operating  uniformly  throughout  state 
upon  all  persons  in  same  category;  Gelsthorpev.  Furnell,  20  Mont.  306,  39  L.  R, 
A.  173,  footnote  p.  170,  51  Pac.  267,  sustaining  exemption,  from  succession  tax, 
of  estate  less  than  $7,500;  Hinds  v.  Wilcox,  22  Mont.  13,  55  Pac.  355,  by  Pigott, 
J.,  in  separate  opinion,  holding  inheritance  tax  on  estates  exceeding  certain  value, 
im  const  i  tutional . 

Cited  ia  footnotes  to  Billings  v.  People,  59  L.  R.  A.  807,  which  sustains  transfer 
tax  on  lineal  descendants  to  whom  life  estate  is  given  with  remainder  to  linenl 
descendants,  but  exempting  lineal  descendants  taking  fee;  Ferry  v.  Campbell. 
.50  L.  R.  A.  92,  which  holds  succession  tax  void  for  want  of  notice  of  proceedings 
to  fix  amount  of  tax;  Drew  v.  Tifft,  47  L.  R.  A.  .525,  which  requires  uniformity 
and  equal  application  in  exemption  from  inlieritance  tax;  Re  Cope,  45  L.  R.  A. 
316,  which  holds  void  succession  tax  exempting  $5,000  in  each  estate. 

Distinguished  in  Hagerty  v.  State,  55  Ohio  St.  625,  45  N.  E.  1046,  sustaining 
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law  imposing  collateral  inheritance  tax  on  amounts  exceeding  constitutional  ex- 
emption; Re  Lacey,  19  Pa.  Co.  Ct.  433,  6  Pa.  Dist.  R.  500,  holding  succession  tax 
on  estates  in  excess  of  certain  amount  constitutional;  Magoun  v.  Illinois  Trust  & 
Sav.  Bank,  170  U.  S.  291,  42  L.  ed.  1042,  18  Sup.  Ct.  Rep.  594,  sustaining  succes- 
sion tax  at  different  rates  on  legacies  or  shares  of  relatives  of  different  degrees. 

30  L.  K  A.  225,  HAWES  v.  CHICAGO,  158  111.  653,  42  N.  E.  373. 
:Ne«eMiity  that  ordlManees  be  reasonable. 

Cited  in  People  ex  rel.  Akin  v.  Ripley,  171  III.  86,  41  L.  R.  A.  789,  49  N.  E. 
229,  holding  ordinance  extending  exemption  from  classified  service  under  civil 
service  act  invalid. 

Cited  in  footnote  to  Slaughter  v.  O'Berry,  48  L.  R.  A.  442,  which  holds  void, 
ordinance  that  city  provide  materials  and  do  work  of  making  sewer  connections 
to  within  3  feet  of  building. 

Iiriftat  may  be  considered  In  constminar  atatate  or  ordinance. 

Cited  in  People  ex  rel.  Akin  v.  Kipley,  171  111.  77,  41  L.  R.  A.  786,  49  N.  E. 
229,  holding  existing  circumstances,  objects  sought  to  be  obtained,  and  necessity 
for  adoption  to  be  considered  in  determining  meaning  of  statute;  Wioe  v.  Chicago 
&  N.  W.  R.  Co.  193  111.  356,  56  L.  R.  A.  271,  61  N.  E.  1084,  holding  reasonableness 
of  ordinance  prohibiting  getting  on  or  off  moving  trains  determinable  with  regard 
to  circumstances,  object,  and  necessity. 

Po'vrer  of  courts  to  revlenv  reasonablenesa  of  ordinance*. 

Cited  in  Wice  v.  Chicago  &  N.  W.  R.  Co.  193  111.  356,  56  L.  R.  A.  271,  61  N.  E. 
1084,  holding  that  ordinance  passed  under  general  power  must  be  reasonable; 
Title  Guarantee  &  Trust  Co.  v.  Chicago,  162  111.  509,  44  N.  E.  832,  holding  reason- 
ableness of  sewer  ordinance  subject  to  review;  Chicago  &  A.  R.  Co.  v.  Carlinville, 
200  111.  321,  60  L.  R.  A.  393,  93  Am.  St.  Rep.  190,  65  N.  E.  730,  holding  reason- 
ableness of  ordinance  regulating  speed  of  trains,  passed  under  power,  subject  to 
review;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Crown  Point,  146  Ind.  423,  35  L.  R.  A. 
685,  45  N.  E.  587,  holding  reasonableness  of  ordinance  requiring  watchman  at 
railroad  crossing  subject  to  review;  People  ex  rel.  Gleagon  v,  Yancey,  167  111. 
263,  47  N.  E.  5*^1,  holding  {obiter)  reasonableness  of  sidewalk  ordinance  subject 
to  review. 

Cited  in  footnote  to  Beiling  v.  Evansville,  35  L.  R.  A.  272,  which  refuses  to  hold 
void,  ordinance  prohibiting  maintenance  of  slaughterhouse  within  city  when 
authorized  bv  statute. 

ReasonableneM  of  ordinance*  for  public  imifrovenienta. 

Cited  in  Job  v.  Alton,  189  111.  267,  82  Am.  St.  Rep.  448,  59  N.  E.  622,  holding 
that  sidewalk  ordinances  must  be  reasonable,  not  oppressive;  McFarlane  v.  Chi- 
cago, 185  111.  252,  57  N.  E.  12,  holding  ordinance  for  brick  in  place  of  good  block 
pavement,  void  as  unreasonable. 

Distinguished  in  Walker  v.  Morgan  Park,  175  111.  573,  51  N.  E.  636,  sustaining 
sidewalk  ordinance  not  clearly  oppressive,  although  no  pressing  demand  for  walk 
exists;  Field  v.  Western  Springs,  181  111.  192,  54  N.  E,  929,  holding  requiring  con- 
struction of  sidewalk  demanded  by  public  convenience,  not  unreasonable;  Myers 
V.  Chicago,  196  111.  593,  63  N.  E.  1037,  sustaining  ordinance  for  water-pipe  exten 
sion  and  assessment  of  cost  on  abutting  vacant  lots;  Chicago  v.  Wilson,  195  111 
23,  57  L.  R.  A.  128,  footnote  p.  127,  62  N.  E.  843,  sustaining  ordinance  for  con- 
L.  R.  A.  Au.— Vol.  IV.— 2. 
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to  allow  inlieritance  by  wife  of  husband's  property,  if  she  has  once  been  lesidt-nt 
of  state. 

30  L.  R.  A.  250,  MISSOIRI  P.  R.  CO.  v.  MEEH,  16  C.  C.  A.  510,  32  U.  S.  App. 

691,  69   Fed.   753. 
CltlsenBtaip    of   corporations    for   Jnrladtctlonal    pvrpoaea. 

Cited  in  Bradley  v.  Ohio  R.  &  C.  Co.  119  N.  C.  923,  Appx.  78  Fed.  391,  holdin* 
foreign  corporation  made  domestic  by  legislative  enfranchisement;  Winn  v.  \Va- 
ba.sh  R.  Co.  118  Fed.  65,  holding  that  corporation  formed  by  consolidating 
railroads  becomes  citizen  of  each  of  states  where  constituent  companies  domiciled; 
Goodwin  v.  New  York,  N.  H.  &  H.  R.  Co.  124  Fed.  369,  holding  corporation  in- 
cor|K>rated  in  MassachusettH  and  Connecticut  not  suable  in  Massachusetts  br  citi 
zen  thereof  alleging  it  to  be  Connecticut  corporation. 

Cited  as  qualified  in  Walters  v.  Chicago,  B.  &  Q.  R.  Co.  104  Fed.  378,  holding 
that  incorporation  in  another  state  does  not  change  citizenship  of  oorporatxon. 

30  L.  R.  A.  255,  ARGENTINE  v.  ATCHISON,  T.  &  S.  F.  R.  CO.  65  Kan.  730, 
41  Pac.  946. 

30  L.  R.  A.  257,  PICKETT  v.  WILMINGTON  &  W.  R.  CO.  117  N.  C-  616,  53 

Am.  St.  Rep.  611,  23  S.  E.  264. 
I«a«t  clear  citanee. 

Cited  in  Bogan  v.  Carolina  C.  R.  Co.  129  N.  C.  157,  55  L.  R.  A.  421,  39  S, 
E.  808,  holding  that  contributory  negligence  in  walking  upon  trestle   will    not 
defeat  recovery  where  engineer  could  have  avoided  accident;  Klockenbrink  v.  St. 
Louis  A,  M.  River  R.  Co.  81   Mo.  App.  357,  holding  railway  liable  for  eolIi<iioD 
of  street  car  with  wagon  on  track  where  motorman  might  have   avoided   acci- 
dent; Fulp  V.  Roanoke  &  S.  R.  Co.  120  N.  C.  529,  27  S.  E.  74,  holding  instruc- 
tion that  failure  to  note  approach  of  train  in  consequence  of  drunkenneas  was 
contributory  negligence,  erroneous;   McCracken  v.  Smathers,   119  X.   C.   619,  26 
S.    E.    157,   holding  that   instruction    that    contributory   negligence   proximately 
causing  injury  bars  recovery  should  be  accompanied  by  definition  of  contributory 
negligence;    Weitzman  v.   Nassau  Electric  R.  Co.   33  App.  Div.  596,    53    X.   Y. 
Supp.  905,  holding  that  negligence  of  motorman  in  not  stopping  car  after  child 
fell  on  fender  should  be  submitted  to  jury;  Styles  v.  Richmond  &  D.  R.  Co.  118 
N.  C.  1088,  24  S.  E.  740,  denying  railroad's  liability  where  caving  of  bank  throws 
section  hand  in  front  of  train;  Baker  v.  Wilmington  &  W.  R,  Co.  118  X.  C.  1019. 
24  S.  E.  415,  holding  negligence  in  going  to  sleep  on  track  not  proximate  cause 
of   injury  where  engineer  exercising  ordinary  care   might  have  stopped   train; 
Lloyd  v.  Albemarle  &  R.  R.  Co.  118  N.  C.  1013,  54  Am.  St.  Rep.  764,  24  S.  E. 
805,  holding  railroad  liable  where  headlight  would  have  enabled  engineer  to  see 
man  on  track  in  time;  Chesson  v.  John  L.  Roper  Lumber  Co.  118  N.  C.  68,  23 
S.  E.  925,  holding  employer  liable  where  inspection  of  platform  would  have  pre- 
vented accident;  Carney  v.  Concord  Street  R.  Co.  72  N.  H.  371,  57  Atl.  218,  denv- 
ing  nonliability  of  railway  company  for  death  ot  child  at  crossing  unless  fair- 
minded  men  agree  in  its  freedom  from  fault;  Pumell  v.  Raleigh  &  G.  R.  Co.  12:> 
N.  C.  844,  29  8.  E.  953   (dissenting  opinion),  majority  denying  liability  of  rail- 
road for  death  of  person  discovering  train  in  time  to  escape  by  ordinary  care. 

Cited  in  footnotes  to  Thompson  v.  Salt  Lake  Rapid-Transit  Co.  40  L.  R,  A. 
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172,  'which  holds  one  having  last  clear  chance,  solely  responsible  for  injury; 
Baltimore  Consol.  R.  Co.  v.  Armstrong,  54  L.  R.  A.  424,  which  denies  liability 
towards  one  caught  between  two  street-cars  by  becoming  confused  after  assent- 
ing to  motorman's  instructions  as  to  reaching  safe  place;  Western  &  A.  R.  Co. 
V.  Ferguson,  54  L.  R.  A.  802,  which  holds  that  duty  to  exercise  care  to  avoid 
injury  from  other's  negligence  does  not  arise  till  negligence  apprehendible ; 
Tesch  V.  Milwaukee  Electric  R.  &  L.  Co.  53  L.  R.  A.  616,  which  denies  liability 
for  injury  to  one  guilty  of  contributory  negligence,  notwithstanding  subse- 
quent opportunity  of  other  party  to  avoid  injury. 

Cited  in  note  (55  L.  R.  A.  420,  423,  444,  455,  456)  on  doctrine  of  last  clear 
ebanoe. 

Distinguished  in  Doster  v.  Charlotte  Street  R.  Co.  117  N.  C.  663,  34  L.  R.  A. 
486,  23  S.  E.  449,  denying  street  car  company's  liability  for  failure  to  stop  car 
frightening  mule  not  on  track;  Mayes  v.  Southern  R.  Co.  119  N.  C.  769,  26 
S.  C  148,  holding  that  court  need  not  charge  that  person  going  upon  crossing 
after  looking  and  listening  was  negligent  if  he  might  have  seen  train. 

RmIIroad*s  duty  to  treapa««er«. 

Cited  in  Cook  v.  Southern  R.  Co.  128  N.  C.  335,  38  S.  E.  925,  holding  that 
carrier  owes  ordinary  care  to  person  stealing  ride;  Pharr  v.  Southern  R.  Co.  119 
N.  C.  756,  26  S.  £.  32,  holding  railroad  liable  for  killing  man  lying  near  track, 
discoverable  by  engineer  in  exercise  of  ordinary  care;  Jeffries  v.  Seaboard  Air 
Une  R.  Co.  129  N.  C.  240,  39  S.  E.  836,  holding  it  carrier's  duty  to  check 
train  at  time  when  child  on  track  could  first  have  been  seen ;  Lindsay  v.  Canadian 
P.  R.  Co.  68  Vt.  566,  35  Atl.  513,  holding  railroad  liable  for  killing  child  on 
track,  from  failure  to  keep  reasonable  lookout. 

Cited  in  footnotes  to  Mason  v.  Southern  R.  Co.  53  L.  R,  A.  913,  which  holds 
company  liable  for  death  of  child  on  track  from  failure  to  keep  reasonable  look- 
out; Becker  v.  Louisville  ft  N.  R.  Co.  53  L.  R.  A.  268,  which  requires  stopping 
to  enable  trespasser  discovered  on  railroad  bridge  to  escape;  Cleveland,  C.  C. 
A  St.  L.  R.  Co.  49  L.  R.  A.  99,  which  denies  duty  towards  trespassers  on  track 
before  discovery;  Schreiner  v.  Great  Northern  R.  Co.  58  L.  R.  A.  76,  which 
holds  failure  to  build  fence  not  proximate  cause  of  injury  to  one  pushed  on  track 
by  cow. 

Dvtr  to  keep  lookout. 

Cited  in  Arrowood  v.  South  Carolina  &  G.  Extension  R,  Co.  126  N".  C. 
631,  36  S.  E.  151,  holding  it  railroad's  duty  to  keep  proper  lookout;  McClanahan 
V.  Vicksburg,  S.  &  P.  R.  Co.  Ill  La.  792,  35  So.  902,  holding  failure  of  engineer 
to  keep  proper  lookout  proximate  cause  of  injury;  Lassiter  v.  Raleigh  &  G. 
R.  Co.  133  N.  C.  247,  45  S.  E.  570,  holding  question  for  jury  whether  failure  to 
keep  lookout  on  moving  train  was  proximate  cause  of  injury. 

'Wbat  conatltatea  nesligrenee. 

Cited  in  Little  v.  Carolina  C.  R.  Co.  118  N.  C.  1076,  24  S.  E.  514,  holding  at- 
tempt to  walk  across  high  railroad  trestle  negligence;  Nieboer  v.  Detroit  Elec- 
tric R.  Co.  128  Mich.  494,  87  N.  W.  626  (dissenting  opinion),  majority  holding 
person  riding  on  rear  bumper  of  crowded  car,  when  he  might  have  taken  another 
car  within  few  minutes,  contributorily  negligent. 

Intoxication   tut   affecttnar   nefflisence. 

Cited  in  Lloyd  v.  Albemarle  A  R.  R.  Co.  118  N.  C.  1014,  54  Am.  St.  Rep.  764. 
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24  S.  £.  806,  holding  drunkenness  of  man  on  track  not  concurrent  negligence, 
where  railroad's  ordinary  care  would  prevent  accident. 
Cited  in  note   (40  L.  R.  A.  140)   on  intoxication  as  affecting  Diligence. 

IVlieu  platnttff's  neirllareiiee  immaterial. 

Cited  in  Sherrill  v.  Western  U.  Teleg.  Co.  117  N.  C.  361,  23  S.  E.  277.  holdim: 
that  negligence  of  sender  of  telegram  in  making  arrangements  for  delirery  ot 
answer  will  not  excuse  negligence  of  company  in  delivering  to  wrong  person, 

Meaanre  of  damaares  for  nearlifrent  In  Juries. 

Cited  in  Benton  v.  North  Carolina  R.  Co.  122  N.  C.  1009,  30  S.  E.  333,  and  Coley 
V.  Statesville,  121  N.  C.  317,  28  8.  E.  482,  holding  measure  of  damages  for 
negligently  causing  death,  present  value  of  deceased^s  net    income. 

Distinguished  in  Coley  v.  North  Carolina  R.  Co.  128  N.  C.  542,  .57  L.  R.  A 
830,  39  S.  E.  43,  holding  "present  cash  value"  of  injury,  considering  pain  and 
mental  suffering,  proper  measure  of  damages. 

Neiv^  trials  on  restricted  Issues. 

Cited  in  Strother  v.  Aberdeen  &  A.  R.  Co.  123  X.  C.  200,  31  S.  E.  386,  grant 
ing  new  trial  on  issue  of  damages,  on  reversal  for  errors  affecting  damages  only; 
Benton  v.  Collins,  12.")  N.  C.  90,  47  L.  R.  A.  37,  34  S.  E.  242,  sustaining  power 
of  superior  court  to  order  new  trial  on  issue  of  damages,  where  verdict  inade- 
quate. 

Exceptions   to  court's   framlngr   of   Issues. 

Cited  in  Williams  v.  (iill,  122  X.  C.  968,  29  S.  E.  879,  holding  that  partv 
excepting  must  show  himself  injured  by  exercise  of  court's  discretion  in  fram- 
ing issues. 

Distinguished  in  Nathan  v.  Charlotte  Street  R.  Co.  118  N.  C.  1070,  24 
S.  E.  511,  and  Baker  v.  Wilmington  &  W.  R.  Co.  118  N.  C.  1023,  24  S.  E.  415, 
holding  refusal  to  submit  issue  involving  question  whether  defendant's  or  plain- 
tiff's negligence  was  proximate  cause  of  injury,  error. 

30  L.  R.  A.  261,  COMMERCIAL  &  F.  BANK  v.  WORTH,  117  N.  C.   146,  23  S. 

E.  160. 
Authority  of  legrlslative  committee. 

Cited  in  Purnell  v.  Worth,  117  N.  C.  157,  30  L.  R.  A.  263,  23  S.  E.  161,  denying 
authority  of  legislative  investigating  committee  to  employ  coimsel  under  pro- 
vision   for  necessary   expenses. 

Claims   for   'vrhiclt   no  appropriation   exists. 

Cited  in  Gamer  v.  Worth,  122  N.  C.  253,  29  S.  E.  364,  denying  mandamus  for 
payment  of  claim  for  wliich  no  appropriation  exists;  State  ew  rel.  White  v. 
Hill,  125  N.  C.  200,  34  S.  E.  432,  by  Clark,  J.,  dissenting,  who  holds  auditor's 
warrant  no  protection  to  treasurer  paying  claim  for  which  no  appropriation  made. 

30  L.  R.  A.  262,  PURNELL  v.  WORTH,  117  N.  C.  157,  23  S.  E.  161. 
Rlgrtats   of   leflTlsIatlve   committee. 

Cited  in  footnote  to  Commercial  A  Farmers'  Bank  v.  W^orth,  30  L.  R.  A.  261, 
which  denies  right  of  legislative  committee  to  draw  per  diem  or  mileage  after 
legislature  adjourns. 
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30  L.  R.  A.  263,  MURPHY  v.  PORTRUM,  95  Tenn.  605,  32  S.  W.  633. 
Decrees  of  adoption  or  levltimatlon. 

Cited  in  Crocker  v.  Balch,  104  Tenn.  8,  55  S.  W.  307,  holding  county  court 
decrees  of  adoption  or  legitimation  not  assailable  collaterally  except  for  want  of 
jurisdiction  appearing  on  record. 

I lleirlti mate's    rlflrbt    to    iataerlt. 

Cited  in  Laughlin  v.  Johnson,  102  Tenn.  460,  62  S.  W.  816,  holding  that  il- 
legitimate shares  equally  with  legitimates  in  estate  of  deceased  sister. 

JL«flral  status  of  adopted  eltlldren. 

Cited  in  footnotes  to  Butterfield  v.  Sawyer,  52  L.  R.  A.  75,  which  holds  adopted 
child  within  deed  to  woman  for  life,  with  remainder  to  her  "child"  if  any,  other- 
wise to  her  "heirs  generally;"  Hartwell  v.  Tefft,  34  L.  R.  A.  500,  which  holds 
adopted  child  "lawful  issue"  within  meaning  of  will;  Clarkson  v.  Hatton,  39 
Li.  R.  a.  748,  which  holds  adopted  child  not  within  statute  giving  remainder  to 
children  or  heirs  of  life  tenant;  Gray  v.  Holmes,  33  L.  R.  A.  207,  which  sus- 
tains right  of  inheritance  of  child  adopted  in  sister  state;  Glascott  v.  Bragg, 
56  li.  R.  A.  258,  which  holds  will  in  favor  of  third  person  revoked  by  marriage 
and  adoption  of  child. 

30  L.  R.  A.  265,  HEWITT  v.  STORY,  12  C.  C.  A.  250,  29  U.  S.  App.  155,  64  Fed. 

Rep.    510. 
Rlflrbts  of  prior  appropriators  of  nv'ater. 

Cited  in  Union  Mill  &  Min.  Co.  v.  Dangberg,  81  Fed.  96,  holding  extent  of 
appropriation  of  water  measured  by  amount  applied  to  beneficial  use  within 
reasonable  time. 

Cited  in  footnotes  to  Salt  Lake  City  v.  Salt  Lake  City  Water  &  Electrical 
Power  Co.  61  L.  R.  A.  649,  which  holds  appropriator's  right  to  use  water  not 
forfeited  by  not  putting  to  actual  use  on  account  of  opposition  of  prior  appro- 
priators; Ada  County  Farmers'  Irrig.  Co.  v.  Farmers'  Canal  Co.  40  L.  R.  A. 
485,  which  sustains  right  to  convey  ditch  reserving  water  right  and  vice  versa. 

Cited  in  notes  (30  L.  R.  A.  676)  on  right  of  prior  appropriation  of  water; 
(30  L.  R.  A.  389)   on  change  of  use  or  channel  of  water  appropriated. 

Parties  to  salt   for  Infrinvlnflr   water  rlffbts. 

Cited  in  Union  Mill  &  Min.  Co.  v.  Dangberg,  81  Fed.  87,  upholding  right  of 
tenant  in  common  to  restraift  infringement  of  water  rights  without  joining  co- 
tenants. 

30  L.  R.  A.  281,  KELLY  v.  MINNEAPOLIS,  63  Minn.  125,  65  N.  W.  115. 
mriiat  constitntes  no  aid  pal  indebtedness. 

Cited  in  Burnham  v.  Milwaukee,  98  Wis.  134,  73  N.  W.  1013,  holding  unpaid 
instalments  for  purchase  of  park  lands  not  corporate  indebtedness;  Kronslxiiin 
V.  Rochester,  76  App.  Div.  499,  78  N.  Y.  Supp.  813,  holding  paving  contract  lim- 
iting liability  to  sums  collected  from  property  owners  does  not  create  municipal 
indebtedness;  Swanson  v.  Ottumwa,  118  Iowa,  190,  59  L.  R.  A.  630,  91  N.  W. 
1048,  holding  purchase-money  mortgage  on  waterworks  accompanying  bonds  pay- 
able out  of  special  tax  not  municipal  indebtedness;  Perrigo  v.  Milwaukee,  92 
Wis.  242,  65  N.  W.  1025,  holding  contract  for  purchase  of  park  land  creating  no 
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oorpyorate  liability  not  taxable  aa  debt;  Reynolds  v.  Watenrille,  92  Me.  317,  42 
Atl.  553  (dissenting  opinion),  majority  holding  act  incorporating  city  hall  comr 
mission   imposes  additional   indebtedness  on  city. 

Cited  in  footnote  to  Indianapolis  v.  Wann,  31  L.  R.  A.  743,  which  holds  con- 
tract for  street  lights  for  five  years  payable  monthly  void. 

Honv   mmiielvAl   indebted^eas   ascertained. 

Cited  in  Johnson  v.  Pawnee  County,  7  Okla.  692,  56  Pac.  701,  holding  existing 
indebtedness  ascertained  by  deducting  available  county  assets  from  total  indebt- 
edness; Stone  V.  Chicago,  207  111.  510,  69  N.  E.  970,  holding  amount  in  treas- 
urer's hands  applicable  to  sinking  fund  deductible  from  amount  of  city's  bonded 
indebtedness  in  estimating  amount  thereof. 

30  L.  R.  A.  286,  GERMANIA  BANK  v.  MICHAUD,  62  Minn.  469,  64  Am.  St 
Rep.  653,  65  N.  W.  70. 

30  L.  R.  A.  290,  INDIANA,  I.  ft  I.  R.  CO.  v.  SWANNELL,  167  111.  616,  41  N. 

E.  989. 
Folloiv^iaflT    tr««t    property. 

Cited  in  First  Nat.  Bank  v.  Leech,  207  111.  220,  69  N.  E.  890,  holding  that 
bank  acquiring  land  from  guardian  with  notice  of  its  purchase  with  wanl> 
money,  holds  as  trustee  for  ward. 

Cited  in  footnote  to  Carter  v.  Gibson,  52  L.  R.  A.  468,  which  holds  right  to 
pursue  purchaser  of  trust  property  waived  by  taking  judgment  for  price  against 
trustee. 

Parcbase  by  trustee  of  lion  on  trnat  property. 

Cited  in  footnote  to  Harrison  v.  Mulvane,  54  L.  R.  A.  406,  which  holds  one 
charged  with  selling  corporate  stock  to  pay  encumbrances  one  of  which  he  owns, 
not  forbidden,  as  trustee,  to  buy  prior  liens  to  protect  own   interests. 

30  L.  R.  A.  297,  KRANTZ  v.  RIO  GRANDE  WESTERN  R.  CO.  12  Utah,  104, 

41  Pac.  717. 
Carrier's  liability  for  aaaanlt  on  paasenarer. 

Cited  in  Seawell  v.  Carolina  C.  R.  Co.  133  N.  C.  518,  45  8.  E.  850,  sustaining 
liability  of  carrier  for  failure  to  extend  protection  to  passenger  against  mob. 

Cit^d  in  footnotes  to  Birmingham  R.  &  Electric  Go.  v.  Baird,  54  L.  R.  A. 
752,  which  holds  carrier    liable    for    conductor's    assault  on  passenger;   Kohner 
V.  Capital  Traction  Co.  62  L.  R.  A.  875,  which  requires  carrier,  when  peaceable 
passenger  on  street  car  is  unlawfully  assaulted  by  conductor,  to  show  that  in- 
jury was  result  of  unavoidable  accident;  Haver  v.  Central  R.  Co.  43  L.  R  A. 
84,  which  holds  carrier  liable  for  malicious  assault  by  employee  on  passenger; 
Savannah,  F.  &  W.  R.  Co.  v.  Quo,  40  L.  R  A.  483,  which  holds  carrier  liable 
for  baggage  master's  asault  with  intent  to  rape  passenger;  St.  Louis  S.  W.  R.  Ca 
v.  Jones,  39  L.  R.  A.  784,  which  holds  carrier  liable  for  conductor's  unreasonably 
beating  passenger  slapping  his  face;  Exton  v.  Central  R.  Co.  56  L.  R.  A.  509, 
which  holds  carrier  liable  for  injury  to  passenger  at  station  by  scuffling  cabmeo; 
Houston  &  T.  C.  R.  Co.  v.  Phillio,  59  L.  R  A.  392,  which  denies  duty  of  car- 
riers to  protect  persons,  resorting  to  stations  to  aid  departure  of  friends,  from 
assaults  by  loungers;    McDermott  v.   American   Brewing  Co.  52   L.   R.   A.  684, 
which  denies  master's  liability  for  assault  by  servant  to  protect  his  own  interests 
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30    r,.  R.  A.  300,  COMER  v.  DUFOUR,  95  Ga.   376,  51    Am.   St.  Rep.  89,  22 
8.  E.   543. 


KilP««t  on  draiv^er'a  liability  of  delay  in  presentinv  cbeck. 

Cited  in  Merritt  v.  Gate  City  Nat.  Bank,  100  Ga.  150,  38  L.  R.  A.  760,  27  S. 
£.  979,  holding  drawer  of  check  not  absolved  from  liability  thereon  where  no 
loss    results   from   delay   in   presentment. 

30   L.  R.  A.  303,  BLY  v.  NASHUA  STREET  R.  CO.  67  N.  H.  474,  68  Am.  St. 

Rep.  681,  32  Atl.  764. 
Riarlftta  of  street  railroad. 

Cited  in  Smith  v.  Nashua  Street  R.  Co.  69  N.  H.  504,  44  Atl.  133,  holding 
street  railway  liable  for  injury  to  traveler  from  snow  bank  made  in  clearing 
tracks;  Little  v.  Boston  &  M.  R.  Co.  72  N.  H.  503,  57  Atl.  920,  holding  street 
railiBV-ay  bound  to  exercise  due  care  toward  traveler  negligently  upon  crossing. 

Blf«ct   of   ▼iolatlnflT  ordinance   on    liability. 

Cited  in  Lane  v.  Concord,  70  N.  H.  487,  85  Am.  St.  Rep.  643,  49  Atl.  687,  hold- 
ing proof  of  violation  of  ordinance  forbidding  dumping  rubbish  not  conclusive 
as  to  nuisance;  Bresnehan  v.  Gove,  71  N.  H.  239,  51  Atl.  916,  holding  evidence 
of  unlawful  speed  not  conclusive  as  to  negligence. 

Cited  in  footnote  to  Evansville  Street  R.  Co.  v.  Gentry,  37  L.  R.  A.  378,  which 
holds  running  electric  car  at  unusually  rapid  rate  over  much  frequented  crossing 
negligence. 

30  L.  IL  A.  305,  HILES  t.  FISHER,   144  N.  Y.  306,  43  Am.  St.  Rep.  762,  39 

N.  E.  337. 
RiKlit   to   nanfrnct  of  estate  by  entirety. 

Cited  in  Messing  v.  Messing,  64  App.  Div.  127,  71  N.  Y.  Supp.  717,  sustain- 
ing right  of  tenant  by  entirety  to  accounting  of  rents  and  profits. 

Disapproved  in  Dickey  v.  Converse,  117  Mich.  453,  72  Am.  St.  Rep.  568,  76  N. 
W.  SO,  holding  crops  on  land  held  by  entireties  not  subject  to  execution  against 
one  tenant. 

Tenancy  by  entireties. 

Cited  in  Branch  v.  Polk,  61  Ark.  393,  30  L.  R.  A.  329,  54  Am.  St.  Rep.  266, 
33  8.  W.  424,  holding  separate  mortgages  of  half  interests  by  tenants  by  entirety 
give  lien  on  half  interest  only  upon  husband's  death;  Grosser  v.  Rochester,  148 
N.  Y.  238,  42  N.  E.  672,  sustaining  right  of  wife  holding  by  entirety  to  restrain 
construction  of  sewer  across  premises  under  condemnation  award  to  husband; 
Howell  V.  Folsom,  38  Or.  187,  84  Am.  St.  Rep.  785,  63  Pac.  116,  sustaining  wife's 
right  to  mortgage  separate  interest  in  land  held  by  entirety;  Toole  v.  Oneida 
County,  13  App.  Div.  474,  37  N.  Y.  Supp.  9,  Affirming  16  Misc.  656,  37  N.  Y. 
Supp.  9,  holding  wife's  interest  as  tenant  by  entirety  assessable;  Laird  v.  Perry, 
74  Vt.  462,  59  L.  R.  A.  342,  footnote  p.  340,  52  Atl.  1040,  holding  estate  by  entire- 
ties, except  wife's  right  of  survivorship,  passes  by  husband's  assignment  for 
creditors;  Messing  v.  Messing,  64  App.  Div.  126,  71  N.  Y.  Supp.  717,  holding 
land  deeded  to  woman  and  affianced  husband  "as  joint  tenants"  cannot  be  par- 
tioned;  Fulper  v.  Fulper,  54  N.  J.  Eq.  433,  32  L.  R.  A.  702,  footnote  p.  701, 
65  Am.  St.  Rep.  590,  34  Atl.  1063,  holding  tenancy  in  common  created  by  deed 
to  husband  and  wife  as  ''tenants  in  common;"  McCallister  v.  Folden,  110  Ky. 
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736,  62  S.  W.  638,  holding  deed  to  husband  and  wife  ''during  their  natun. 
lives"  provides  for  right  of  survivorship  within  statutory  exception. 

Cited  in  footnotes  to  Simons  v.  Bollinger,  48  L.  R.  A.  234,  which  holds  estate 
by  entireties  created  by  deed  to  husband  and  wife  ** jointly;"  Johnston  v.  John 
ston,  61  L.  R.  A.  166,  which  holds  estate  by  entirety  not  created  by  giving  nour 
secured  by  deed  of  trust  to  husband  and  wife  for  loan  part  of.  which  advuDced 
by  each;  Price  v.  Planters'  Nat.  Bank,  32  L.  R.  A.  214,  which  holds  liability  ot 
wife's  equitable  statutory  estate  for  her  debts  not  terminated  by   her  death. 

Cited  in  note  (30  L.  R.  A.  315)   on  tenancy  by  entireties. 

Disapproved  in  McNeeley.  v.  South  Penn  Oil  Co.  52  W.  Va.  628,  62  L.  R.  A 
570,  44  S.  £.  508,  holding  survivorship  in  estates  by  entireties  abolished  by  slat 
ute. 

30  L.  R.  A.  315,  COLE  MFG.  CO.  v.  COLLIER,  95  Tenn.  115,  49  Am.  St.  Rep. 

921,  31  S.  W.  1000. 
Tenancy  by  enttretlea. 

Cited  in  footnote  to  Re  Parry,  49  L.  R.  A.  444,  which  holds  estate  by  entireties 
created  by  letter  of  credit  in  favor  of  husband  and  wife  purchased  with  fomierV 
monev. 

Cited  in  note   (30  L.  R.  A.  308,  315,  319)  on  tenancy  by  entireties. 

Distinguished  in  Hamilton  Bldg.  &  L.  Asso.  v.  Patton,  105  Tenn.  410,  58  S. 
W.  482,  holding  wife  joining  husband  in  mortgage  of  estate  by  entireties  cannot 
be  dispossessed  under  stipulation  therein  upon  notice  to  husband. 

30  L.  R.  A.  320,  BROWN  v.  BARABOO,  90  Wis.  151,  62  N.  W.  921. 
Tenancy   of   tanaband   and   nvlte. 

Second  appeal  in  98  Wis.  284,  74  N.  W.  223,  holding  that  father  and  mother 
of  deceased  intestate  take  as  tenants  in  common. 

Cited  in  Fiedler  v.  Howard,  99  Wis.  394,  67  Am.  St.  Rep.  865,.  75  N.  W.  Ir}.! 
holding  note  and  mortgage  running  to  husband  and  wife  go  to  survivor;  Fuiper 
V.  Fuiper,  54  N.  J.  Eq.  435,  32  L.  R.  A.  703,  55  Am.  St.  Rep.  590,  34  Atl.  106-5. 
holding  tenancy  in  common  created  by  deed  to  husband  and  wife  "as  tenants  in 
common;"  Citizens  Loan  &  T.  Co.  v.  Witte,  116  Wis.  63,  92  N.  W.  443,  holdin<j 
common-law^  rule  as  to  rights  of  husband  and  wife  in  real  estate  held  as  ten- 
ants in  the  entirety,  modified  by  statute  enlarging  rights  of  married  women. 

Cited  in  note   (30  L.  R.  A.  316)   on  tenancy  by  entireties. 

Distinguished  in  Wallace  v.  St.  John,  119  Wis.  590,  97  N.  W.  197,  holding 
that  conveyance  to  husband  and  wife  makes  them  joint  tenants  with  right  in 
wife  to  convey  as  though  unmarried. 

30  L.  R.  A.  324,  BRANCH  v.  POLK,  61  Ark.  388,  64  Am.  St.  Rep.  266,  33  S, 

W.  424. 
Effect  of  conveyance   to  tannband  and   -wife. 

Cited  in  Simpson  v.  Biffle,  63  Ark.  301,  38  S.  W.  345,  holding  that  sale  on  exe- 
cution against  husband  of  lands  conveyed  to  husband  and  wife  does  not  devest 
wife's  right  of  possession. 

Effect  of  enabllnsr  acta. 

Cited  in  Howell  v.  Folsom,  38  Or.  187,  84  Am.  St.  Rep.  785,  63  Pac.  116,  sus- 
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tftining  yalidity  of  wife's  mortgage  of  land  held  by  entirety,  and  referring  partic- 
ularly to  annotation  in  30  L.  R.  A.  324;  Kies  v.  Young,  64  Ark.  385,  62  Am.  St. 
Rep.  198,  42  S.  W.  669,  holding  husband  liable  for  wife's  antenuptial  debts. 

30    L.  R.  A.  331,  ROBINSON'S  APPEAL,  88  Me.   17,  61  Am.  St.  Rep.  367,  33 
Atl.   652. 

EflTcct  of  euabllnar  acta. 

Cited  in  Morrison  v.  Clark,  89  Me.  105,  56  Am.  St.  Rep.  395,  35  Atl.  1034, 
and  Helvie  v.  Hoover,  11  Okla.  693,  69  Pac.  968,  hplding  deed  to  husband  and 
wife  creates  tenancy  in  common;  McNeeley  v.  South  Penn  Oil  Co.  52  W.  Va.  627, 
62  L.  R.  A.  569,  44  S.  K.  508,  and  Armstrong  v.  Johnson,  93  Mo.  App.  501,  67 
S.  W.  733,  holding  common-law  rule  of  survivorship  as  applied  to  husband  and 
MTife  abolished  by  enabling  acts,  the  latter  referring  particularly  to  annotation  in 
30  L.  R.  A.  331. 

Partition  bet^veen  life  tenant  nnd  remainderman. 

Cited  in  footnote  to  Love  v.  Biauw,  48  L.  R.  A.  257,  which  holds  void  on  col- 
lateral attack  partition  decree  made  on  petition  showing  plaintiff  only  life 
tenant. 

30  L.  R.  A.  336,  BIGELOVV  v.  NICKERSON,  17   C.  C.  A.  1,  34  U.  S.  App.  261, 

70  Fed.  113. 
Actions   for  death    from   nesligrent   colliHion   of   vesaeis. 

Cited  in  The  Onoko,  47  C.  C.  A.  112,  107  Fed.  986,  holding  statute  making  ves- 
sel liable  for  damages  to  person  or  property  does  not  give  lien  in  favor  of  next 
of  kin  of  persons  negligently  killed;  Chicago  Transit  Co.  v.  Campbell,  110  111. 
App.  370,  holding  law  of  state  applicable  in  action  for  death  from  negligent  col- 
lision upon  high  seas  within  its  jurisdiction. 

Ijintit    of    state    aovereisnty    on    seas. 

Distinguished  in  Carlson  v.  United  New  York  Sandy  Hook  Pilots*  Asso.  93  Fed. 
472,  raising,  without  deciding,  question  whether  state  jurisdiction  extends  to 
exterior  boundary  for  application  of  rules  for  harbor  navigation  beyond  3-mile 
limit. 

Jurisdiction   of   Federal   courts* 

Cited  in  Williams  v.  Crabb,  59  L.  R.  A.  429,  54  C.  C.  A.  217,  117  Fed.  195,  hold- 
ing equity  suit  to  set  aside  probated  will  maintainable  in  Federal  courts. 

PAilnre  to  choose  best  vray  of  escape  from  dana^er. 

Cited  in  The  Marguerite,  87  Fed.  955,  holding  vessel  not  at  fault  for  unwise 
maneuver  under  extreme  danger. 

Care   rcQnired   from   imssinar   vessels. 

Cited  in  The  E.  Luckenbach,  35  C.  C.  A.  631,  93  Fed.  844,  holding  enhanced 
degree  of  caution  required  from  tug  with  tow  passing  sailing  vessel. 

Number  of  actions  for  same  ^rronarful  act. 

.  Cited  in  Sweetland  v.  Chicago  &  G.  T.  R.  Co.  117  Mich.  343,  43  L.  R.  A.  573, 
75  N.  VV.  1066,  court  divided  as  to  whether  actions  maintainable  for  pain  and 
suffering  and  for  loss  occasioned  to  heirs  of  person  negligently  killed. 
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30  L.  R.  A.  345,  MYERS  v.  HOLBORN,  58  N.  J.  L.  193,  55  Am.  St.  Rep.  606, 
33  Atl.  389. 

Phyaflclan'M  liability  for  malpractice. 

Cited  in  Keller  v.  Lewis,  65  Ark.  580,  47  S.  W.  755,  holding  doctor  not  liabk 
for  negligence  of  another  to  whom  case  turned  over. 

Cited  in  note  (37  L.  R.  A.  834)  on  degree  of  care  and  skill  which  physician  or 
Burgeon   must  exercise. 

lilabllltr  of  employer  faralvhlas  physician  to  eiaployee. 

Cited  in  Haggerty  v.  St.  Louis,  K.  &  N.  W.  R.  Co.  100  Mo.  App.  449,  74  S. 
W.  456,  denying  liahility  of  railroad  company  for  malpractice  of  physician  fur- 
nished to  care  for  employees  unless  there  was  want  of  care  in  his  selection. 

Action  for  cavvlnv  penM>n'«  death. 

Cited  in  Consolidated  Traction  Co.  v.  Hone,  60  N.  J.  L.  445,  38  Atl.  759,  hold- 
ing funeral  expenses  not  recoverable  under  statute  giving  right  of  action  for 
causing  person's  death. 


30  L.  R.  A.  346,  ERMENTROUT  v.  GIRARD  F.  &  M.  INS.  CO.  63  Minn.  305, 
56  Am.  St.  Rep.  485,  65  N.  W.  635. 

"What  loMiea  covered  by  Insvrance. 

Cited  in  Hartford  Steam  Boiler  Inspection  &  Ins.  Co.  v.  Sonnebom,  96  Md. 
629,  54  Atl.  610,  holding  damage  by  automatic  sprinkler  proximate  result  of 
boiler  explosion. 

Cited  in  footnote  to  Leonard  v.  Orient  Ins.  Co.  64  L.  R.  A.  706,  which  au- 
thorizes recovery  for  insured  building  destroyed  by  ftre  breaking  out  immediately 
after  one  corner  knocked  down  by  explosion  in  neighboring  building. 
Failure  to  vlve  notice  or  proofs  of  Iomi  or  death. 

Cited  in  California  Sav.  Bank  v.  American  Surety  Co.  87  Fed.  123.  holding  con- 
dition in  surety  bond  that  claim  be  made  as  soon  as  practicable  after  discovering 
loss,  precedent  to  recovery;  Woodmen  Acci.  Asso.  v.  Pratt,  62  Neb.  683,  5o  L 
R.  A.  295,  footnote  p.  291,  89  Am.  St.  Rep.  777,  87  N.  W.  546,  holding  failure  to 
give  notice  of  injury  excused  by  derangement  of  insured;  Granite  Bldg.  Co.  r. 
Saville,  101  Va.  223,  43  S.  E.  351,  upholding  provision  in  indemnity  bond  limit- 
ing time  within  which  claims  may  be  made  thereunder. 

Cited  in  footnotes  to  Foster  v.  Fidelity  &  C.  Co.  40  L.  R.  A.  833,  which  holds 
twenty-nine  days'  delay  in  giving  notice  of  accident  fatal  under  policy  requiring 
immediate  notice;  Peabody  v.  Satterlee,  52  L.  R.  A.  956,  which  requires  recep- 
tion, not  mere  mailing,  of  statement  as  to  time  and  origin  of  fire,  within  time 
specified;  Munz  v.  Standard  Life  &  Acci.  Ins.  Co.  62  L.  R.  A.  485,  which  holds 
insurer  not  released  from  liability  for  failure  to  furnish  notice  and  proofs  of 
death  within  required  time  where  beneficiary  did  not  learn  of  death  or  of  policy 
within  such  time. 

Distinguished  in  Mason  v.  St.  Paul  F.  &  M.  Ins.  Co.  82  Minn.  339,  83  Am 
St.  Rep.  433,  85  N.  W.  13,  holding,  in  absence  of  express  provision,  failure  to 
furnish  proofs  of  loss  within  specified  time  does  not  invalidate  policy;  Partridge 
V.  Milwaukee  Mechanics'  Ins.  Co.  13  App.  Div.  528,  43  N.  Y.  Supp.  632,  holding 
immediate  written  notice  of  loss  unnecessary  where  local  agent  notified  com- 
pany. 
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Po-vrer  of  insurance  airent  to  bind  company. 

Cited  in  Travelers'  Ins.  Co.  v.  Myers,  62  Ohio  St.  541,  49  L.  R.  A.  764,  57  N. 
E.  458,  denying  local  soliciting  agent's  authority  to  waive  written  notice  of  acci- 
dent contrary  to  stipulation  in  policy;  Cyrenius  v.  Mutual  L.  Ins.  Co.  18  App, 
I>iv.  605,  46  N.  Y.  Supp.  549,  holding  that  agent  receiving  application  and  pre- 
mium and  delivering  policy  cannot  waive  condition  requiring  cash  payment; 
Merchants'  Ins.  Co.  v.  New  Mexico  Lumber  Co.  10  Colo.  App.  236,  61  Pac.  174, 
denying  local  agent's  authority  to  compromise  claim  repudiated  by  company. 

Cited  in  footnote  to  Hall  v.  Union  Cent.  L.  Ins.  Co.  51  L.  R.  A.  288,  which 
bolds  admissions  by  insurance  agent  after  death  of  insured,  that  all  premiums 
paid,  binding  on  company. 

Not  followed  in  Nickell  v.  Phoenix  Ins.  Co.  144  Mo.  425,  46  S.  W.  166,  sus- 
taining authority  of  local  agent's  signing  policies  and  collecting  premiums  to 
waive  proof  of  loss. 

'Waiirer    of    proof    of    lo««. 

Cited  in  Hart  v.  Fraternal  Alliance,  108  Wis.  496,  84  N.  W.  851,  holding  in- 
surer's denial  of  liability  after  expiration  of  time  to  furnish  proofs  of  death 
not  waiver  of  defects  in  proofs. 

30  L.  R.  A.  351,  HOADLEY  v.  PURIFOY,  107  Ala.  276,  18  So.  220. 
RestrlctionM  on   bv«tnc«i  of  foretfirn   Insurance  companies. 

Cited  in  footnotes  to  People  ex  rel.  Traders'  F.  Ins.  Co.  v.  Van  Cleave,  47  L. 
R.  A.  795,  which  sustains  right  of  foreign  insurance  company  to  license  when  it 
has  complied  with  statutory  requirements  regardless  of  similarity  of  name  to 
that  of  domestic  corporation;  Bankers'  L.  Ins.  Co.  v.  Howland,  57  L.  R.  A.  374, 
which  denies  insurance  commissioners'  power  to  question  foreign  company's 
mode  of  computing  reserve  set  forth  in  statement  for  license. 

30  L.  R.  A.  354,  BUCKNER  v.  LYNIP,  22  Nev.  426,  41  Pac.  762. 
Appeals   In   contested   election   cases. 

Cited  in  Sweeney  v.  Karsky,  25  Nev.  201,  58  Pac.  813,  holding  undertaking 
on  appeal  in  contested  election  cases  regulated  by  civil  practice  act. 
Marks    dlstlnsnishlns    ballots. 

Cited  in  Dennis  v.  Caughlin,  22  Nev.  457,  29  L.  R.  A.  733,  68  Am.  St.  Rep. 
761,  41  Pac.  768,  holding  erasure  or  inadvertent  mark  does  not  invalidate  bal- 
lot; Slaymaker  v.  Phillips,  5  VVyo.  491,  47  L.  R.  A.  855,  42  Pac.  1049  (dissent- 
ing opinion),  majority  holding  ballot  not  officially  stamped  nor  bearing  judge's 
initials,  void. 

Cited  in  footnotes  to  Jennings  v.  Brown,  34  L.  R.  A.  45,  which  holds  legality 
of  ballot  not  destroyed  by  addition  of  party  name  after  candidate's  name; 
Parker  v.  Orr,  30  L.  R.  A.  227,  which  holds  provision  as  to  marking  ballot  with 
a  cross  not  mandatory. 

Limited  in  Sweeney  v.  Hjul,  23  Nev.  428,  48  Pac.  1036,  holding  ballots  with 
stub  and  number  attached  illegal. 

30  L.  R.  A.  360,  GRIGGS  v.  DOCTER,  89  Wis.  161,  46  Am.  St  Rep.  824,  61  N. 

W.  761. 
Injunctions  affalnst  Jndirnients. 

Cited  in  notes  (31  L.  R.  A.  758)  on  injunction  against  judgments  for  defenses 
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existing  prior  to  their  rendition;    (32  L.  R.  A.  323,  324)   on  general  equitable 
jurisdiction  in  regard  to  injunctions  against  judgments. 

Garnishment. 

Cited  in  Leeman  v.  McGrath,  116  Wis.  52,  02  N.  W.  425,  holding  actionable 
abune  of  process  not  shown  by  unsuccessful  attempt  at  garnishment  made  in 
another  state  in  order  to  evade  exemption  laws. 

30  L.  R.  A.  364,  REIMERS  v.  SEATCO  MFG.  CO.  17  C.  C.  A.  228,  37  U.  S, 

App.  426,  70  Fed.  Rep.  573. 
Protection  of  nonresident  creditor  nicnlnat  snrnlshntent. 

Cited  in  Ashley  v.  Quintard,  90  Fed.  92,  holding  nonresident's  stock  not  gar- 
nishable  in  state  where  foreign  corporation  does  business;  Louisville  &  X.  R.  Co. 
V.  Nash,  118  Ala.  487,  41  L.  R.  A.  333.  footnote  p.  331,  72  Am.  St.  Rep.  181. 
23  So.  825,  holding  garnishment  of  debt  due  nonresident  not  personally  served 
in  state,  invalid. 

Cited  in  footnotes  to  Hawley  v.  Hurd,  52  L.  R.  A.  105,  which  sustains  dis- 
crimination between  banks  in  and  out  of  state  as  to  attachment  of  negotiable 
paper;  Ward  v.  Boyce,  36  L.  R,  A.  549,  which  holds  trustee  procpps  in  otiier 
state  to  reach  note  held  by  nonresident  not  personally  served,  ineffectual;  Penn- 
sylvania R.  Co.  T.  Rogers,  62  L.  R.  A.  178,  which  holds  nonresident  summoned 
as  garnishee  while  temporarily  within  state  not  subject  to  further  proceedings 
unless  he  has  property  within  state. 

SItns  of  debt  for  pnrpoae  of  ffarnishment. 

Cited  in  Swedish- American  Nat.  Bank  v.  Bleecker,  72  Minn.  300,  42  L.  R,  A. 
287,  71  Am.  St.  Rep.  492,  76  N.  W.  740,  and  Morawetz  v.  Sun  Ins.  Office,  06  Wi«. 
180,  66  Am.  St.  Rep.  43,  71  N.  W.  100,  holding  loss  occurring  in  another  state, 
payable  by  foreign  insurance  company  to  nonresident,  not  gamishable;  Strau<6 
Bros.  V.  Aetna  F.  Ins.  Co.  126  N.  C.  229,  48  L.  R.  A.  454,  footnote  p.  452,  35  S.  E. 
471,  holding  debt  of  insurance  company  of  one  state  for  loss  in  other  state  with- 
out situs  for  garnishment  purposes  in  third  state  where  company  has  agent: 
Tootle  V.  Coleman,  57  L.  R.  A.  124,  footnote  p.  120,  46  C.  C.  A.  136.  107  Fed.  43, 
holding  right  to  garnish  debtor  not  limited  to  situs  of  chose  in  action. 

Cited  in  footnote  to  Lancashire  Ins.  Co.  v.  Corbetts,  36  L.  R.  A.  640,  which 
authorizes  garnishment  of  foreign  corporation  for  debt  due  nonresident. 

Distinguished  in  Mooney  v.  Buford  A.  G.  Mfg.  Co.  18  C.  O.  A.  429.  34  U,  S.  App. 
581,  72  Fed.  40,  authorizing  garnishment  of  foreign  insurance  company  for  debt 
due  nonresident. 

30  L.  R.  A.  368,  SMITH  v.  GERM.AN  INS.  CO.  107  Mich.  270,  65  N.  W.  236, 
DIsqnaliflcatlon    of   Jnror   for   Interest. 

Cited  in  footnote  to  Reed  v.  Peacock,  49  L.  R.  A.  423,  which  holds  Odd  Fellow 
not  disqualified  as  juror  in  action  by  Odd  Fellow  of  other  lodge. 

Forfeiture  of  policy  by  employment  of  mechanics. 

Cited  in  footnote  to  German  Ins.  Co.  v,  Heame,  59  L,  R.  A.  492,  which  holds 
rubbing    and    polishing    woodwork,    etc.,    within    provisions    avoiding    policy   if 
mechanics  engaged  in  repairing. 
"Waiver  of  canae  of  forfeiture. 

Cited  in  Power  v.  Monitor  Ins.  Co.  121  Mich.  308,  80  N.  \\\  111,  holding  for 


36O-380.]  L.  R.  A.  CASES  AS  AUTHORITIES.  31 

» 

feiture  for  double  insurance  waived  by  declining  to  pay  loss  on  other  grounds; 
Hilt  V.  Metropolitan  L.  Ins.  Co.  110  Mich.  523,  68  N.  W.  300,  holding  provision 
that  policy  not  binding  unless  insured  sound  at  date  thereof  waived  by  collecting 
premiums  after  discovering  insured's  sickness. 

ICe^^pinV  prohibited  articlea  on  invured  premlves. 

Cited  in  Adair  v.  Southern  Mut.  Ins.  Co.  107  Ga.  301,  45  L.  R.  A.  206,  73  Am. 
St.  Kep.  122,  33  S.  £.  78,  holding  that  stipulation  in  policy  against  change  in 
use  of  insured  premises  does  not  apply  to  temporary  use. 

Cited  in  footnotes  to  Heron  v.  Phoenix  Mut.  F.  Ins.  Co.  36  L.  R.  A.  517,  which 
holds  policy  avoided  by  taking  fireworks  into  residence  for  use  in  celebrating  on 
following  evening;  Springfield  F.  &  M.  Ins.  Co.  v.  Wade,  58  L.  R.  A.  714,  which 
holds  policy  not  avoided  by  bringing  gallon  of  gasoline  on  premises  for  temporary 
use  though  causing  their  destruction. 

Distinguished  in  Boyer  v.  Grand  Rapids  F.  Ins.  Co.  124  Mich.  450,  83  Am.  St. 
Rep.  338,  83  N.  W.  124,  holding  insurance  avoided  by  storing  on  premises  small 
quantity  of  gasoline  for  stove. 

30   L.  R.  A.  379,  HAND  v.  OSGOOD,  107  Mich.  56,  61  Am.  St.  Rep.  312,  64 
N.  W.  867. 

30  L.  R.  A.  380,  LEVY  BROS.  v.  CHICAGO  NAT.  BANK,  158  111.  88,  42  N.  E.  129. 

Followed  without  discussion  in  Levy  v.  Metropolitan  Nat.  Bank,  158  111,  258, 
42   N.  E.  134. 
Computation  of  dividendM  on  secured  clnini«. 

Cited  in  State  Sav.  Loan  &  T.  Co.  v.  Stewart,  65  111.  App.  390,  holding  secured 
creditor  entitled  to  have  dividends  computed  on  amount  unpaid  at  time  of  filing 
claim;  Wheeler  v.  Walton  &  W.  Co.  72  Fed,  968,  holding  creditor  not  required 
to  exhaust  remedy  upon  collateral  before  receiving  dividend ;  Friedlander  v.  Fen- 
ton,  180  111.  317,  72  Am.  St.  Rep.  207,  54  N.  E.  329,  holding  creditor  secured 
by  real-estate  mortgage  may  levy  on  goods  without  first  foreclosing;  Whitbeck 
v.  Ramsay,  74  111.  App.  544,  holding  collaterals  collected  after  claim  filed  against 
estate  need  not.be  deducted  prior  to  judgment. 

Cited  in  footnote  to  Sacramento  Bank  v.  Pacific  Bank,  45  L.  R.  A.  863,  which 
holds  creditor  of  insolvent  bank  receiving  part  of  claim  from  dividends  and  also 
by  enforcing  stockholder's  liability  entitled  to  have  subsequent  dividends  computed 
on  original  claim. 

Distinguished  in  efTect  in  Merrill  v.  National  Bank,  173  U.  S.  137,  ii  L.  ed.  642, 
19  Sup.  Ct.  Rep.  360,  holding  secured  creditor  entitled  to  dividends  on  claim  as  of 
time  of  declaration  of  insolvency  without  crediting  collaterals ;  Ramsay  v.  Ramsay, 
196  111.  186,  63  N.  E.  618,  Affirming  97  111.  App.  275,  denying  preference  to  foreign 
creditors  as  to  decedent's  assets  in  state  where  they  reside. 

RIShtM   of   creditors   of    Insolvent. 

Cited  in  Taylor  v.  Seiter,  100  111.  App.  666,  holding  rightp  of  creditors  in  insol- 
vent estate  become  vested  on  proving  claims;  Weir  v.  Mowe,  182  111.  450,  55  N.  E. 
530,  Affirming  81  111.  App.  300,  holding  general  creditors  proving  claims  not  bound 
by  decree  awarding  preference  when  not  made  parties;  Higinbotham  v.  Chicago 
Title  &  T.  Co.  182  111.  74,  54  N.  E.  1012,  holding  that  court  cannot  discontinue  as- 
signment proceedings  before  expiration  of  time  for  filing  claims. 
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Pledsee^M  rlirht   to  aell  collateral. 

Cited  in  Powell  v.  Ong,  92  Til.  App.  97,  holding  that  pledgee  cannot  sell  commer- 
cial paper  in  absence  of  special  authority. 

Appeals  In  Insolvencjr  ca«es. 

Cited  in  McCune  v.  American  Screw  Co.  170  111.  623,  49  N.  E.  209,  Affirmiii|r  70 
111.  App.  633,  holding  that  appeal  lies  from  county  to  appellate  court  in  voluntary 
assignment  case;  Brown-Chapin  Lumber  Co.  v.  Union  Nat.  Bank,  159  111.  462,  42 
N.  E.  967,  holding  that  appeal  lies  from  county  to  appellate  court  in  suit  to  de- 
clare insolvent's  transfers  general  assignment. 

30  L.  R.  A.  384,  McGUIRE  v.  BROWN,  106  Cal.  660,  3ft  Pac.  1060. 
Diveralon  of  vrater  on  homestead  claim. 

Distinguished  in  Senior  v.  Anderson,  138  Cal.  722,  72  Pac.  349,  holding  appro- 
priation not  invalidated  by  diversion  on  homestead  land  by  mistake  as  to 
boundary. 

Change  of  channel   of   ^vater  appropriated. 

Cited  in  Wood  v.  Etiwanda  Water  Co.  122  Cal.  161,  54  Pac.  726,  raising,  with- 
out deciding,  right  to  reconstruct  abandoned  flume  upon  enjoining  use  of  pipe  line. 

Prior  appropriation  of  vrater. 

Cited  in  Salt  Lake  City  v.  Salt  Lake  City  Water  &  Electrical  Power  Co.  24 
Utah,  266,  61  L.  R.  A.  654,  67  Pac.  672,  sustaining  right  of  power  company  to  use 
water  previously  appropriated,  returning  it  to  canal. 

Cited  in  footnote  to  Hague  v.  Nephi  Irrigation  Co.  41  L.  R.  A.  311,  which  holds 
appropriation  of  more  water  than  needed  ineffectual  to  prevent  subsequent  ap- 
propriation of  excess. 

Cited  in  notes  (30  L.  R.  A.  678)  on  right  of  prior  appropriation  of  water;  (30 
L.  R.  A.  266)  on  abandonment  or  loss  of  rights  of  prior  appropriators  of  water. 

30  L.  R.  A.  390,  HARGRAVE  v.  COOK,  108  Cal.  72,  41  Pac.  18. 
Rlffht  of  prior  appropriation   of   ^vater. 

Cited  in  Bathgate  v.  Irvine,  126  Cal.  140,  77  Am.  St.  Rep.  158,  58  Pac.  442,  and 
Crawford  Co.  v.  Hall  (Neb.)  60  L.  R.  A.  909,  93  N.  W.  781,  holding  that  pre- 
scriptive right  to  appropriate  waters  of  stream  cannot  be  acquired  as  against 
upper  riparian  owner;  Cave  v.  Tyler,  133  Cal.  568,  06  Pac.  1089,  holding  that 
nonriparian  appropriators  acquire  no  rights  in  stream  by  prescription  as  against 
upper  riparian  owner;  California  Pastoral  &  Agricultural  Co.  v.  Enterprise  Canal 
&  Land  Co.  127  Fed.  742,  holding  that  lower  riparian  proprietor  may  not  divert 
water  from  above  upper  proprietor  for  use  on  his  lands ;  Cardelli  v.  Comstock  Tun- 
nel Co.  26  Nev.  297,  66  Pac.  950,  holding  waters  of  artificial  and  temporary 
stream  not  subject  to  appropriation. 

Cited  in  footnote  to  Salt  Lake  City  v.  Salt  Lake  City  Water  &  Electrical  Power 
Co.  61  L.  R.  A.  649,  which  holds  appropria tor's  right  to  use  water  not  forfeited 
by  not  putting  to  actual  use  from  opposition  of  prior  appropriators. 

Cited  in  note  ( 30  L.  R.  A.  678 )  on  right  of  prior  appropriation  of  water. 

Distinguished  in  effect  in  Copper  King  v.  Wabash  Min.  Co.  114  Fed.  992,  holding 
mining  company  liable  for  cutting  off  subterranean  waters  flowing  into  creek 
previously  appropriated. 
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30  L.  R.  A.  393,  WILKES  BARRE  v.  ROCKAFELLOW,  171  Pa.  177,  50  Am.  St. 

Rep.  795,  33  Atl.  269. 
Lfi«bilitjr   based    on    Invaltd   contimet. 

Cited  in  Phoenix  Silk  Mfg.  Co.  v.  Reilly,  43  W.  N.  C.  139,  holding  that  no  lia- 
bility can  be  based  on  unlawful  contract. 

Deposit  of  public  monejr  as  loflui. 

Cited  in  footnotes  to  Bartley  v.  Meserve,  36  L.  R.  A.  746,  which  holds  'deposit  of 
public  money  by  state  treasurer  in  legally  constituted  depository  a  loan  of  such 
money;  Allibone  v.  Ames,  33  L.  R.  A.  585,  which  holds  deposit  of  public  money 
by  county  treasurer  in  bank  designated  as  depository  not  unlawful  loan. 

Liability  on  offlcial  bond  for  money  lost*  by  bank  failure. 

Cited  in  Sioux  City  Independent  School  Dist.  v.  Hubbard,  110  Iowa,  68,  80  Am. 
St.  Rep.  271,  81  N.  W.  241,  holding  school  treasurer  liable  for  money  lost  by  bank 
failure. 

Cited  in  footnote  to  Bush  v.  Johnson  County,  32  L.  R.  A.  223,  which  holds 
county  treasurer  liable  on  bond  for  public  money  stolen  or  lost  by  bank  failure. 

Liability  for  interest  collected  on  deposit  of  public  funds. 

Cited  in  footnote  to  Maloy  v.  Bernalillo  County,  52  L.  R.  A.  126,  which  denies 
defaulting  county  treasurer's  liability  to  county  for  interest  paid  to  him  by  bank, 
wherein  public  money  is  deposited,  after  he  has  settled  in  full  with  county. 

Validity  of  contract  to  influence  election. 

Cited  in  footnote  to  Livingston  v.  Page,  59  L.  R.  A.  336,  which  holds  void,  con- 
tract by  publisher  of  newspaper  to  use  it  in  influencing  choice  of  delegates  and 
action  of  convention. 

30  L.  R.  A.  396,  COM.  v.  PAUL,  170  Pa.  284,  6  Inters.  Com.  Rep.  506,  33  Atl.  82. 

Followed  without  discussion  in  Com.  v.  Schollenberger,  170  Pa.  296,  33  Atl. 
85;  Com.  v.  Paul,  170  Pa.  297,  33  Atl.  85. 

Order  affirming  judgment  of  court  below  in  accordance  with  judgment  of  re- 
versal of  United  States  Supreme  Court,  in  189  Pa.  559,  42  Atl.  1117. 

TVbat  constitutes  orlirinal  package. 

Reversed  in  Schollenberger  v.  Pennsylvania,  171  U.  S.  20,  43  L.  ed.  56,  18  Sup. 
Ct.  Rep.  757,  sustaining  validity  of  sale  to  consumer  of  oleomargarine  in  original 
10  pound  package. 

Cited  in  Austin  v.  Tennessee,  170  U.  S.  367,  45  L.  ed.  232,  21  Sup.  Ct.  Rep.  132, 
holding  paper  packages  of  cigarettes,  transported  in  open  baskets,  not  original 
packages;  McGregor  v.  Cone,  104  Iowa,  473,  39  L.  R.  A.  487,  footnote  p.  484,  65 
Am.  St.  Rep.  522,  73  N.  \V.  1041,  holding  pine  box  in  which  sealed  packages  of 
cigarettes  are  packed  for  shipment,  original  package. 

Disapproved  in  Guckenheimer  v.  Sellers,  81  Fed.  1000,  defining  original  package 
as  package  delivered  by  importer  to  carrier  at  initial  point  of  shipment. 

Regulation   of   sale   of   food. 

Cited  in  footnotes  to  State  v.  Myers,  35  L.  R.  A.  844,  which  sustains  statute 
requiring  oleomargarine  and  artificial  butter  to  be  colored  pink;  State  ex  rel, 
Monnett  v.  Capital  City  Dairy  Co.  57  L.  R.  A.  181,  which  sustains  statute  forbid- 
ding sale  of  unmarked  oleomargarine:  State  v.  Hanson,  54  L.  R.  A.  468,  which 
holds  sale  of  unlabeled  cottolene  forbidden  by  statute  against  selling  unlabeled 
L.  R.  A.  Au.— Vol.  IV.— 3. 
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imitation  of  lard;  Frost  v.  Chicago,  49  L.  R.  A.  667,  which  holds  void,  ordinancf 
prohibiting  colored  netting  over  package  of  fruit,  etc.;  State  v.  Lavton.  62  L.  R. 
A.  164,  which  sustains  statutory  prohibition  against  manufacture  or  sale  of  bak- 
ing powder  containing  alum. 

30  L.  R  A.  400,  LYON  v.  CLEVELAND,  170  Pa.  611,  60  Am.  St.  Rep.  782,  33 

Atl.  143. 
RevlTal    of   JvdvmeBt. 

Cited  in  Hayes  v.  Lentz,  15  Montg.  Co.  L.  Rep.  41,  6  Northampton  Co.  Rep.  383, 
8  Pa.  Dist.  R.  629,  holding  that  general  judgment  of  revival  does  not  oontinue 
waiver  clause  in  original  judgment;  Sloan  v.  McMullen,  5  Pa.  Dist.  R.  433,  hold- 
ing execution  upon  unreviyed  judgment  after  five  years,  void. 

Cited  in  note  (53  L.  R.  A.  703,  705)  on  effect  on  existing  judgment  lien  of 
proceedings  to  renew,  sevive,  or  extend  judgment. 

Distinguished  in  Sherrard  v.  Johnston,  193  Pa.  174,  44  W.  N.  C.  619,  74  Am. 
St.  Rep.  680,  44  Atl.  252,  holding  execution  on  judgment  more  than  five  years  old 
without  revival  not  void,  but  irregular. 

— i-  A«   to   terreteii«Bt«. 

Cited  in  Lyon  v.  Cleveland,  170  Pa.  623,  33  Atl.  146,  holding  proceedings  to  n^ 
vive  judgment  as  to  terretenant  after  learning  of  secret  deed  erroneous;  Suier  v. 
Findley,  5  Super.  Ct.  167,  40  W.  N.  C.  553,  Affirming  13  Montg.  Oo.  L.  Rep.  76.  27 
Pittsb.  L.  J.  N.  S.  352,  19  Pa.  Co.  Ct.  13,  6  Pa.  Dist.  R,  255,  holding  subsequent 
proceedings  ineffectual  to  revive  judgment  against  grantee  under  recorded  deed. 
not  party  to  original  revival ;  Smith  v.  Eline,  18  Pa.  Co.  Ct.  562,  6  Pa.  Dist.  R.  9X 
2  Lack.  Legal  News,  20,  holding  remote  grantee  of  debtor  bound  by  re- 
vival of  judgment  without  notice  where  intervening  deeds  unrecorded;  Uhler 
v.  Moses,  200  Pa.. 502,  50  Atl.  231,  Reversing  10  Pa.  Super.  Ct.  196,  holding  act 
of  1849  defining  lieji  of  revived  judgments  against  terretenants  not  repealed  by  act 
of  1887  prescribing  proceedings  to  continue  lien. 

30  L.  R.  A.  403.  PEOPLE  v.  HECKER,  109  Cal.  451,  42  Pac.  307. 
"What    dedaratiouM    imrt    of    re«   se«tie. 

Cited  in  footnote  to  Sample  v.  Consol.  Light  &  R.  Co.  57  L.  R.  A.  186,  which 
holds  admissible,  declaration  of  motorman  as  to  cause  of  accident  while  car  still 
on  body  of  injured  childi 

Homicide    ia    Melf-defeiise. 

Cited  in  State  v.  Rolla,  21  Mont.  586,  66  Pac.  523,  holding  instruction  that 
person  assaulted  must  "exhaust  all  other  reasonable  means  within  his  power  con- 
sistent with  safety  to  prevent  homicide"  erroneous;  People  v.  Faxley,  124  Cal. 
597,  57  Pac.  571,  holding  instruction  that  apprehension  of  danger  no  defense  to 
one  provoking  quarrel,  erroneous. 

Cited  in  note  (45  L.  R,  A.  688,  692,  695,  704,  707,  710)  on  self-defense  set  up  by 
accused  who  began  conflict. 

Duty   to  decline  combat. 

Cited  in  People  v.  Scott,  123  Cal.  436,  56  Pac.  102,  holding  instruction  as  to  de- 
clining struggle,  failing  to  recognize  that  declination  must  be  made  kno\^-n,  erro- 
neous; People  V.  Flannelly,  128  Cal.  92,  00  Pac.  670,  holding  trespasser  not  Ju^ti- 
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tied  in  killing  person  whose  room  he  entered  armed  and  making  threats  without 
first  retreating. 

30  L.  R.  A.  400,  BUCK  v.  Kl'REKA,  109  Cal.  504,  42  Pac.  243. 
Batoppel  to  assert  Iniralldflty  of  act. 

Cited  in  Xew  York  v.  Gorman,  26  App.  Div.  195,  49  N.  Y.  Supp.  1026,  holding 
executrix  of  sheriff  receiving  statutory  salary  estopped  to  claim  act  fixing  com- 
pensation unconstitutional;  Collier  v.  Montgomery  Coimty,  103  Tenn.  715,  54  S. 
W.  989,  holding  sheriff  contracting  to  care  for  workhouse  convicts  for  certain 
sum  cannot  set  up  illegality  of  authorizing  act. 

Recoverr  vpon  Implied  eontract  ^vltere  express  contract  void. 

Reaffirmed  on  later  appeal  in  124  Cal.  64,  56  Pac.  612,  sustaining  recovery  on 
quantum  meruil  for  services  rendered  as  city  attorney  under  void  contract. 

Cited  in  Bassett  v.  Fairchild,  132  Cal.  647,  52  L.  R.  A.  4l7,  64  Pac.  1082,  hold- 
ing person  acting  as  manager  of  corporation  under  invalid  resolution  may  recover 
reasonable  value  of  services;  Whyte  v.  Rosencrantz,  123  Cal.  638,  69  Am.  St.  Rep. 
90,  56  Pac.  436,  holding  that  action  for  money  had  lies  against  one  to  whom 
money  was  loaned  during  minority  under  agreement  to  give  security  at  majority. 

Effect  of  reference  In  cltarter  to  Code  sections. 

Cited  in  Ex  parte  Lemon,  143  Cal.  561,  65  L.  R.  A.  948,  77  Pac.  455,  holding 
that  reference  by  charter  to  sections  of  Political  Cede  incorporates  them  therein. 

30  L.  R.  A.  415,  STATE  ex  rel.  TOI  v.  FRENCH,  17  Mont.  54,  41  Pac.  1078. 
l^lcense  taxes. 

Cited  in  State  v.  Camp  Sing,  18  Mont.  137,  32  L.  R.  a.  637,  66  Am.  St.  Rep.  551, 
44  Pac.  516,  sustaining  license  tax  law  giving  part  of  proceeds  to  county,  as  not 
violating  provision  prohibiting  legislature  from  levying  taxes  for  municipal  pur- 
poses; Northwestern  Mut.  L.  Ins.  Co.  v.  Lewis  &  Clarke  County,  28  Mont.  490,  98 
Am.  St.  Rep.  572,  72  Pac.  982,  sustaining  tax  in  nature  of  license,  upon  insurance 
companies  doing  business  within  state. 

Cited  in  footnotes  to  Price  v.  People,  55  L.  R.  A.  588,  which  sustains  license  fee 
on  employment  agencies;  Com.  v.  Fowler,  33  L.  R.  A.  839,  which  sustains  restraint 
of  sales  of  liquor  by  druggists  for  medicinal  purpose  except  on  physician's  pre- 
scription. 

Cited  in  note  (32  L.  R.  A.  116)  on  police  power  as  exercised  by  mimicipalities 
over  business  of  pawn  brokers,  junk  dealers,  and  dealers  in  second-hand  clothing. 

L.ln»ltatlon  of  amovnt  of  license  fees. 

Cited  in  Burlington  v.  Unterkircher,  99  Iowa,  406,  68  N.  W.  795,  sustaining  mu- 
nicipal license  tax  on  conveyances  for  hire  not  shown  to  be  unreasonable,  and  re- 
ferring with  approval  to  annotation  in  30  L.  R.  A.  415;  State  v.  Harrington,  68 
Vt.  630,  34  L.  R.  A.  102,  footnote  p.  100,  35  Atl.  515,  sustaining  state  license  of 
$25  on  itinerant  venders  and  deposit  of  $500  as  security,  and  referring  with  ap- 
proval to  annotation  in  30  L.  R.  A.  415. 

Cited  in  footnotes  to  Fleetwood  v.  Read,  47  L.  R.  A.  205,  which  sustains  ordi- 
nance for  license  fee  of  $100  for  use  of  trading  stamps  by  merchants;  Stull  v.  De 
Mattos,  51  L,  R.  A.  892,  which  sustains  license  tax  of  $25  per  day  on  sales  of  mer- 
chandise at  auction;  Carrollton  v.  Bazzette,  31  L.  R.  A.  522,  which  holds  ordi- 
nance imposing  license  fee  of  $10  per  day  on  itinerant  merchant  regardless  of 
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amount  of  business  invalid;  People  ex  rel.  Valentine  v.  Coolidge,  50  L.  R.  A.  491 
which  holds  void,  act  requiring  large  bond  from  merchants  selling  farm  produce: 
Morton  v.  Macon,  50  L.  R.  A.  485,  which  denies  power  to  subject  to  prohibitory 
license  tax  business  of  loaning  money  on  household  furniture. 

IJiilfoniiity    In   llcenne    taxeai. 

Cited  in  Hammond  v.  Muskegon  School  Board,  109  Mich.  678,  67  X.  W.  97-1 
sustaining  annual  license  tax  on  teachers. 

Cited  in  footnotes  to  Banta  v.  Chicago,  40  L.  R.  A.  611,  which  requires  uni- 
formity of  license  taxes  on  occupations,  only  as  to  class  on  which  it  operate!^:  R*- 
Haskell,  32  L.  R.  A.  527,  which  sustains  license  for  specified  amount  for  retailer^ 
having  fixed  place  of  business  in  city  though  heavier  than  that  charged  regular 
dealers  at  fixed  places;  Knisely  v.  Cotterel,  50  L.  R.  A.  87,  which  sustains  statute 
fixing  different  rates  of  license  for  retailers,  wholesalers,  and  sellers  on  board  of 
trade;  Com.  use  of  Titusville  v.  Clark,  57  L.  R.  A.  348,  which  holds  void,  exemption 
from  license  tax  of  contractors  and  real-estate  dealers,  but  not  others,  whoise  busi- 
ness less  .than  $1,000;  Harrodsburg  v.  Renfro,  51  L.  R.  A.  897,  which  liold^  void, 
ordinance  imposing  greater  license  fee  for  sale  of  liquors  on  main  street  of  to«u 
than  elsewhere. 

Disoriiuinatton  In  license  tnxea. 

Cited  in  Hill  v.  Abbeville,  59  S.  C.  417,  38  S.  E.  11,  sustaining  onlinance  im- 
posing licenses  upon  specified  occupations  in  so  far  as  it  taxed,  M'ithout  discrim- 
ination, all  occupations  of  same  class. 

Cited  in  footnotes  to  State  v.  Conlon,  31  L.  R.  A.  55,  which  holds  invalid  art 
giving  municipal  autliorities  discretion  in  licensing  transient  merchants ;  Slate  v. 
Garbroski,  56  L.  R.  A.  570,  which  holds  void,  statute  exempting  veterans  from  re 
quirement  for  license  to  peddle. 

'30  L.  R.  A.  429,  STATE  v.  WHEELOCK,  95  Iowa,  577,  58  Am.  St.  Rep.  442,  64 

N.  W.  620. 
Police   po-wer  to  revniate  sales. 

Cited  in  Easterly  v.  Irwin,  99  Iowa,  698,  68  N.  W.  919,  holding  ordinance  pn> 
hibiting  sales  by  unlicensed  peddlers  valid  exercise  of  police  power;  McGregor  \. 
Cone,  104  Iowa,  475,  39  L.  R.  A.  488,  65  Am.  St.  Rep.  522,  73  N.  W.  1041.  su^- 
taining  state's  right  to  prohibit  sale  of  imported  cigarettes  not  in  original 
packages. 

Cited  in  footnote  to  Rosenbloom  v.  State,  57  L.  R  A.  923,  which  sustains  li<x>n-. 
tax  on  peddlers,  though  venders  of  own  products  exempt. 

Cited  in  note  (32  I^.  R.  A.  116)  on  police  power  as  exercised  by  municipalities 
over  business  of  pawnbrokers,  junk  dealers,  and  dealers  in  second-hand  clothinsr. 

RiKl>t    to   take   orders    in    interstate    business. 

Cited  in  footnotes  to  State  v.  Coop,  41  L.  R.  A.  501,  which  holds  purchase  of 
frame  for  portrait  in  accordance  with  option  included  in  order  for  making  portrait 
in  other  state  not  within  statute  against  peddling;  Brownback  v.  North  Wales.  4£> 
L.  R.  A.  446.  which  holds  valid  as  to  residents,  ordinance  requiring  licen.se  for  s^le 
of  goods  on  street  or  by  soliciting  orders  from  house  to  house;  Re  Wilson,  4S  L 
R.  A.  417,  which  holds  void  as  applied  to  sale  of  original  packages  territori&l 
statute  requiring  license  for  sale  of  coal  oil. 
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I^<n»Katlon  of  license  fees. 

Annotation  in  30  L.  R.  A.  429,  referred  to  with  approval  in  State  v.  Harring- 
ton, 68  Vt.  630,  34  L.  R.  A.  102,  35  Atl.  515,  sustaining  state  license  of  $25  on 
itinerant  venders  and  deposit  of  $500  security. 

Dla^tnctlon   betTreen   tax  and   llcenne. 

Cited  in  footnote  to  State  ex  rel.  Auburn  School  Dist.  v.  Boyd,  58  L.  R.  A.  108, 
\vhich  holds  ordinance  imposing  license  tax  for  revenue  only,  tax  ordinance, 
though  right  to  engage  in  business  depends  on  having  license. 

30  I-,  R.  A.  441,  BAUM  v.  LYNN,  72  Miss.  932,  18  So.  428. 
Pa.rol  evidence  of  consl deration. 

Cited  in  Thompson  v.  Bryant,  75  Miss.  16,  21  So.  655,  holding  assumption  of 
iiebts  by  purchaser  of  co-partner's  interest  not  provable  by  parol  where  bill  of  sale 
states  consideration  as  cash  and  note;  Milich  v.  Armour  Packing  Co.  60  Kan.  238, 
56  Pac.  1,  holding  parol  evidence  inadmissible,  of  agreement  to  employ,  as  part 
consideration  of  release  of  liability. 

Cited  in  footnote  to  Johnson  v.  Elmen,  52  L.  R.  A.  162,  which  holds  admissible, 
oral  evidence  of  promise  to  assume  payment  of  certain  liens  by  grantee  in  deed 
with  covenant  against  encumbrances. 

EflTect  on  orifclnal  of  fllinv  additional  bond. 

Cited  in  Rush  v.  State,  19  Ind.  App.  530,  49  N.  E.  839,  holding  guardian's  bond 
not  discharged  by  filing  of  additional  bond  on  augmentation  of  estate. 

30  L.  R.  A.  444,  SHINGLEUR  v.  WESTERN  U.  TELEG.  CO.  72  Miss.  1030,  48 

Am.  St.  Rep.  604,  18  So.  425. 
l^iabllity   for  mlvtake  In   transmlttlns  teleirrana. 

Cited  in  Postal  Teleg.  A.  Cable  Co.  v.  Wells,  82  Miss.  741,  36  So.  190,  sustain- 
ing recovery  against  telegraph  company  for  negligent  error  in  transmission  of 
cipher  message  received  by  it  in  another  state;  Shaw  v.  Postal  Teleg.  &  Cable 
Co.  79  Miss.  695,  56  L.  R.  A.  493,  footnote  p.  487,  89  Am.  St.  Rep.  666,  31  So. 
222  (dissenting  opinion),  majority  denying  power  to  enforce  in  other  state 
liability' for  mistakes  in  transmitting  cipher  telegram  without  payment  of  addi- 
tional fee  required  to  insure  against  mistake. 

Cited  in  footnotes  to  Reed  v.  Western  U.  Teleg.  Co.  34  L.  R.  A.  492,  which 
holds  void,  stipulation  limiting  liability  for  mistakes  in  transmitting  unrepeated 
telegrams;  German  Fruit  Co.  v.  Western  U.  Teleg.  Co.  59  L.  R.  A.  575,  which 
denies  liability  for  loss  by  performing  contract  closed  at  price  incorrectly  quoted 
in  telegram  to  sendee's  knowledge. 

Cited  in  note  (50  L.  R.  A.  252)  on  telegrams  as  writings  to  make  contract 
within  statute  of  frauds. 

IP^bo  majr  vue  telegrraplt  eonkpmny  for  default. 

Cited  in  Postal  Teleg.  Cable  Co.  v.  Ford,  117  Ala.  674,  23  So.  684,  holding 
sendee  suing  ew  contractu  for  failure  to  deliver  telegram  must  show  himself 
party  or  privy  to  contract  for  transmission. 

Cited  in  footnote  to  McCormick  v.  Western  U.  Teleg.  Co.  38  L.  R.  A.  684, 
which  denies  telegraph  company's  liability  to  banker  cashing  draft  on  faith  of 
incorrectly  transmitted  telegram  from  drawee  purporting  to  authorize  drawer  to 
make  draft. 
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30  Im  R.  a.  447,  AMERICAX  WATERWORKS  CO.  v.  STATE,  46  Neb.  194,  50 

Am.  St.  Rep.  610,  64  X.  W.  711. 
Demurrer,  mm  admlMiloii  of  conclusions  of  la^v* 

Cited  in  Bellevue  Improv.  Co.  v.  Kayser,   1   Herdman    (Xeb.)    66,   95   X.  W. 
499,  liolding  that  general  demurrer  to  petition  does  not  admit  mere  oonclusion 
of  pleader,  not  naturally  following  from  facta  alleged. 
ConApulsory  service  bjr  corpora t ions  affected  bjr  public  use. 

Cited  in  Nebraska  Teleph.  Co.  v.  State,  55  Xeb.  636,  45  L.  R.  A.  117,  76  X. 
W.  171,  holding  it  duty  of  telephone  company  occupying  streets  to  furnish  serr- 
ice  at  reasonable  and  uniform  rates;  State  ew  rel.  Payne  v.  Kinloeh  Teleph.  Co. 
93  Mo.  App.  358,  67  S.  W.  684,  holding  telephone  company  bound  to  fumi^^b 
service  to  persons  complying  with  reasonable  requirements;  State  ex  rcL  Woo<l 
V.  Consumers  Gas  Trust  Co.  167  Ind.  352,  55  L.  R.  A.  248,  61  N.  E.  674,  reqair 
ing  service  by  gas  company  occupying  streets,  although  supply  insufficient;  In- 
diana Natural  k  Illuminating  Gas  Co.  v.  State,  158  Ind.  519,  57  L.  R.  A. 
762,  footnote  p.  761,  63  N.  E.  220,  denying  right  of  natural  gas  company  to 
discriminate -against  single  consumer  by  enforcing  meter  rate  instead  of  flat  rate 
against  him;  Crumley  v.  Watauga  Water  Co,  99  Tenn.  425,  41  S.  W.  1058; 
Watauga  Water  Co.  v.  Wolfe,  99  Tenn.  431,  63  Am.  St.  Rep.  841,  41  S.  W.  1060. 
holding  water  company  bound  to  supply  water  to  all  applicants  tendering  usual 
rates. 

Cited  in  footnotes  to  Ladd  v.  Boston,  40  L.  R.  A.  171,  which  upholds  removal 
of  water  meter  though  fixtures  so  arranged  as  to  cost  consumer  after  removal 
twenty  times  as  much  as  others  pay;  Bienville  Water  Supply  Co.  ▼.  Mobile.  33 
L.  R.  A.  59,  which  authorizes  injunction  against  water  company  shutting  off 
supply  of  water  for  public  purposes;  Kelsey  v.  Fire  &  Water  Comrs.  37  L.  R.  A. 
675,  which  denies  o^^ner's  right  to  require  supply  of  water  to  each  tenant  as 
separate  consumer;  State  ex  rel.  Milsted  v.  Butte  City  Water  Co.  32  L,  R.  A, 
697,  which  denies  right  of  water  company  to  refuse  to  supply  water  to  tenant. 

Cited  in  note   (61  L.  R.  A.  99,  105,  106)   on  establishment  and  regulation  of 
municipal  water  supply. 
^—  Refnainfc  service  for  noncompliance  fvltb  rales. 

Cited  in  Watauga  Water  Co.  v.  Wolfe,  99  Tenn.  431,  63  Am.  St.  Rep.*841,  41 
S.  W.  1060,  sustaining  water  company's  power  to  deny  water  to  applicant  refust- 
ing  to  comply  with  rule  requiring  hydrants  to  be  kept  closed;  Mackin  v.  Port- 
land Gas  Co.  38  Or.  125,  49  L.  R.  A.  598,  61  Pac.  134,  sustaining  rule  of  gas  com- 
pany permitting  discontinuance  of  service  until  payment  for  gas  furnished  at 
previous  residence. 
i—  'Wbat    rules   unreasonable. 

Cited  in  Turner  v.  Revere  Water  Co.  171  Mass.  336,  40  L.  R.  A.  660,  68  Am. 
St.  Rep.  432,  50  N.  E.  634,  denying  right  of  water  company  to  refuse  to  supply 
lessee  of  house  unless  landlord's  arrearage  paid;  Crumley  v.  Watauga  Water 
Co.  99  Tenn.  427,  41  S.  W.  1058,  denying  water  company's  right  to  refuse  to  sup- 
ply water  to  one  failing  to  pay  previous  indebtedness. 

30  L.  R.  A.  460,  McGlNN  v.  STATE,  46  Neb.  427,  50  Am.  St.  Rep.  617,  65  X. 

W.  46. 
Computation    of    tln&e. 
Cited  in  Daly  v.  Concordia  F.  Ins.  Co.  16  Colo.  App.  352,  65  Pac.  416,  holding 
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month  beginning  on  certain  day  expires  on  corresponding  day  of  next  month; 
Perkins  v.  Jennings,  27  Wash.  151,  67  Pac.  590,  holding  statute  of  limitations 
beg^ins  to  run  on  note  from  day  following  date  of  last  partial  payment;  McKin- 
ney  t.  State,  43  Tex.  Crim.  Rep.  389,  69  S.  W.  769,  holding  that  term  "month" 
as    used  in  criminal  statute  means  solar  month  of  thirty  days. 

Cited  in  note  (49  L.  R.  A.  199,  244)  on  rule  as  to  first  and  last  days  in  com- 
putation of  time. 

'Viriften   enactmenta   take  effect. 

Cited  in  State  ex  rel.  City  Water  Co.  v.  Kearney,  49  Neb.  332,  68  N.  W.  533; 
and  State  ew  rel.  Franklin  County  v.  Vincent,  46  Neb.  409,  65  N.  W.  50,  holding 
act,  in  absence  of  special  provision,  takes  effect  on  day  following  expiration  of 
three  calendar  months  from  l^islature's  adjournment. 

ll««rlal  of  person  convicted. 

Cited  in  State  y.  Reddington,  8  S.  D.  319,  66  N.  W.  464,  holding  conviction 
set  aside  on  defendant's  motion  for  errors  in  court's  charge  no  bar  to  second 
trial. 

30  L.  R.  A.  456,  ST.  LOUIS  TRUST  CO.  v.  RILEY,  16  C.  C.  A.  610,  36  U  S.  App. 

100,  70  Fed.  32. 
'Wliat  claflma  preferred  to  corporation  mortffase. 

Cited  in  Veatch  v.  American  Loan  &  T.  Co.  25  C.  C.  A.  42,  49  U.  S.  App.  191, 
79  Fed.  474;  Farmers*  Loan  &  T.  Co.  v.  Northern  P.  R.  Co.  24  C.  C.  A.  512,  48 
U.   S.  App.  324,  79  Fed.  227;  Ames  v.  Union  P.  R.  Co.  74  Fed.  339;   Farmers* 
Loan  &  T.  Co.  v.  Northern  P.  R.  Co.  74  Fed.  435, — holding  judgment  for  negli- 
gence prior  to  receivership  not  entitled   to  preference  over   prior   mortgage   of 
railroad;  Atlantic  Trust  Co.  v.  Dana,  62  C.  C.  A.  664,  128  Fed.  216,  holding  judg- 
ment for  injuries  obtained   prior   to  receivership  not   preferential  to  mortgage 
debts;  Ames  v.  Union  P.  R.  Co.  73  Fed.  57,  giving  preference  to  payment  out  of 
receiver's  earnings  to  connecting  lines  of  share  of  earnings  from  interchanged 
business;  Ames  v.  Union  P.  R.  Co.  74  Fed.  345,  holding  taxes  and  operating  ex- 
penses of  railroad  first  charge  on  receiver's  earnings;   New  York  Guaranty  & 
Indemnity  Co.  v.  Tacoma  R.  &  Motor  Co.  27  C.  C.  A.  555,  48  U.  S.  App.  668,  83 
Fed.  3/0,  holding  claim  for  cable  furnished  cable-car  company  preferred  to  prior 
mortgage;  Central  Trust  Co.  v.  Clark,  26  C.  C.  A.  400,  49  U.  S.  App.  453,  81  Fed. 
271.  holding  claim  for  gear  wheel  furnished  cable  railroad  entitled  to  preference 
over  prior  mortgage;  Illinois  Trust  &  Sav.  Bank  v.  Doud,  52  L.  R.  A.  489,  44  C. 
C.   A.  402,   105  Fed.   136,  holding  loan  for  construction  of  substantial  addition 
to  mortgaged   property  inferior  to  lien  of  prior  mortgage;   State  Trust  Co.  v. 
Kansas  City,  P.  &  G.  R.  Co.  120  Fed.  402,  holding  claims  for  unliquidated  dam- 
ages not  preferential  demands;  Atlantic  Trust  Co.  v.  Woodbridge  Canal  &  Irrig. 
Co.  79  Fed.  40,  giving  preference  over  mortgage  to  labor  and  supply  claims  ort 
repairs  to  irrigation  works;  Veatch  v.  American  Loan  &  T.  Co.  28  C.  C.  A.  387, 
55  U.  S.  App.    191,  84   Fed.  277,  raising,  without  deciding,   right  of  judgment 
creditor  to  payment  out  of  earnings  of  stockholder's  receiver;  Central  Trust  Co. 
v.  Warren,  58  C.  C.  A.  292,  121  Fed.  326,  holding  statute  making  judgment  for 
injury   against   railway  corporation   superior  to   lieu  of   mortgage,   inapplicable 
to  street  railroads. 

Cited  in  footnotes  to  Whitely  v.  Central  Trust  Co^  34  L.  R.  A.  303,  which  holds 
preference  to  railroad  mortgages  not  gained  by  paying  judgment  for  damages 
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against  company  by  surety  on  supersedeas  bond;  Illinois  Trust  &  Sav.  Bank  r. 
Doud,  52  L.  R.  A.  481,  which  holds  claim  for  money  loaned  to  pay  interest  cm 
mortgage  debt  inferior  to  lien  of  prior  mortgage. 

Disapproved  in  Green  v.  Coast  Line  R.  Co.  97  Ga.  37,  33  L.  R.  A.  814,  footnote 
p.  806,  54  Am.  St.  Rep.  379,  24  S.  E.  814,  holding  judgment  for  personal  injuries 
prior  to  mortgage  on  railroad. 

30  L.  R.  A.  460,  Re  WALKER,  110  Cal.  387,  42  Pac.  815. 
Proof    of    ezequtloii    of    vrlll. 

Cited  in  McCam  v.  Rundall,  111  Iowa,  408,  82  N.  W.  924,  holding  will  sub- 
scribed by  one  witness,  others  being  present,  invalid. 

Distinguished  in  Re  Tyler,  121  Cal.  413,  53  Pac.  928,  holding  will  sufficient^ 
proved  where  only  living  witness,  not  named  in  attestation  clause,  testifies  to 
signing  in  presence  of  testatrix  and  other  witness. 

30  L.  R.  A.  464,  PEOPLE  v.  GAY,  107  Mich.  422,  65  N.  W.  292. 
Reatrlctlona  on  bvalne««  of  foreign  Insurance  eompanlea. 

Cited  in  footnote  to  Cook  v.  Howland,  59  L.  R.  A.  338,  which  sustains  con- 
finement to  residents  of  right  to  act  as  agents  for  foreign  insurance  companies. 

30  L.  R.  A.  466,  WEARE  COMMISSION  CO.  v.  DRULEY,  166  111.  25,  41  X.  E. 

48. 
'What  intent  to  defravd  sastalns  attachment. 

Cited  in  Wadsworth  v.  Laurie,  164  111.  48,  45  N.  E.  435,  Affirming  63  111.  App. 
514;  Hanford  v.  Richart,  66  111.  App.  444;  Hargadine-McKittrick  Drj'  GkxMis  Co. 
v.  Belt,  74  111.  App.  585;  First  Nat.  Bank  v.  McMillan,  9  S.  D.  229,  68  N.  W. 
637;  Nelson  v.  Leiter,  190  111.  418,  83  Am.  St.  Rep.  142,  60  N.  E.  851.  Affirming 
93  111.  App.  180, — holding  that  fraudulent  conveyance  to  be  ground  for  attach- 
ment, must  be  with  actual  fraudulent  intent;  McNeil  &  H.  Co.  v.  Plows  Si  Co. 
83  111.  App.  190,  holding  conveyance  kept  secret  sustains  attachment;  Curran  v. 
Rothschild,  14  Colo.  App.  500,  60  Pac.  1111,  holding  attachment  justified  by 
transfer  of  property  with  intent  to  delay  creditors,  though  without  dishonest 
intent. 

Cited  in  footnotes  to  Queen  City  Mfg.  Co.  v.  Blalack,  31  L.  R.  A.  222,  which 
holds  shipment  by  insolvents  of  manufactured  products  out  of  state,  removal  of 
property  authorizing  attachment;  Penoyar  v.  Kelsey,  34  L.  R.  A.  248,  which 
holds  false  written  statement  as  to  financial  ability  not  known  at  time  credit 
given,  not  basis  for  attachment. 

30  L.  R.  A.  491,  VOGEL  v.  PEKOC,  157  111.  339,  42  N.  E.  386. 

Followed  without  discussion  in  Vogel  v.  Febertz,  158  111.  395,  43  N.  E.  367; 
Vogel  V.  Dunn,  158  111.  504,  43  N.  E.  361 ;  and  Vogel  v.  Conrad,  157  111.  368,  42 
N.  E.  389. 

Contracts    siflrned    by    one    imrty. 

Cited  in  American  Pub.  &  Engraving  Co.  v.  Walker,  87  Mo.  App.  508,  holding 
written  proposal,  assented  to  by  nonsigning  party,  valid  contract;  Raphael  v. 
Hartman,  87  111.  App.  636,  holding  written  contract  under  which  nonsigning 
party  worked,  valid;  Sellers  v.  Greer,  172  111.  552,  40  L.  R.  A.  591,  50  X.  E. 
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246,  holding  assent  to  and  retention  of  contract  by  nonaigning  party  equivalent 
to  execution. 

Contract*    without    nBntiiallty. 

Cited  in  Woolsey  v.  Ryan,  59  Kan.  605,  54  Pac.  664,  holding  agreement  for 
services,  not  mutually  binding,  no  basis  for  action  for  damages  by  nonperform- 
ance; Allen  V.  Rouse,  78  111.  App.  73,  holding  contract  to  act  as  agent,  impos- 
ing no  obligation  on  one  party,  void;  Missouri,  K.  &  T.  R.  Co.  v.  Bagley,  60 
Kan.  431,  56  Pac.  759,  holding  railroad's  undertaking  to  transport  com,  not  ob- 
ligating shipper  to  ship,  void;  Allen  B.  Wrisley  Co.  v.  Mathieson  Alkali  Works, 
107  111.  App.  382,  holding  that  memorandum  which  did  not  bind  purchaser  to 
order  at  all,  nor  any  certain  quantity,  void  as  contract,  for  want  of  mutuality; 
El  Paso  Gas,  Electric  Light  &  P.  Co.  v.  El  Paso,  22  Tex.  Civ.  App.  313,  54  S.  W. 
798,  holding  contract  to  furnish  as  many  lights  as  city  may  designate  void  for 
want  of  mutuality;  Eclipse  Oil  Co.  v.  South  Penn  Oil  Co.  47  W.  Va.  89,  34  S.  E. 
023,  holding  lease  not  binding  on  lessee  not  enforceable  in  equity;  Harding  v. 
Olson,  76  111.  App.  480,  holding  land  contract  binding  one  party  to  make  pay- 
ments binds  other  to  deliver  deed. 

Distinguished  in  Prudential  Ins.  Co.  v.  Hite,  69  111.  App.  417,  sustaining 
contract  of  employment  stipulating  for  ten  days'  notice  of  claim  before  action. 

Special    legislation. 

Distinguished  in  Lippman  v.  People,  175  111.  109,  51  N.  E.  872,  holding  act 
to  protect  manufacturers  and  dealers  in  certain  beverages  from  loss  of  packages, 
special  legislation. 

—  Provision  for  recovery  of  attorney's  fee.- 

Followed  in  Opaque  Cloth  Shade  Co.  v.  Veight,  161  111.  SJ8,  43  N.  E.  1075, 
sustaining  recovery  of  attorney's  fee  in  action  for  wages. 

Cited  in  Duckwall  v.  Jones,  156  Ind.  686,  58  N.  E.  1056,  sustaining  statute 
permitting  recovery  of  attorney's  fee  on  foreclosure  of  mechanic's  lien;  Sanitary 
District  v.  Ray,  199  III.  65,  93  Am.  St.  Rep.  102,  64  N.  E.  1048,  sustaining  stat- 
ute permitting  plaintiff  to  recover  attorney's  fees  in  action  against  sanitary  dis- 
trict for  overflowing  land;  Lancashire  Ins.  Co.  v.  Bush,  60  Neb.  124,  82  N.  W. 
313,  and  Farmers  A  M.  Ins.  Co.  v.  Dobney,  62  Neb.  222,  97  Am.  St.  Rep.  624, 
86  N.  W.  1070,  sustaining  statute  permitting  recovery  of  attorney's  fee  in  action 
on  real  insurance  policy;  Liquidating  Comrs.  v.  Marrero,  106  Ija.  135,  30  So.  305, 
Hustaining  statute  permitting  recovery  of  attorney's  fee  from  unsuccessful  reg- 
ister of  taxes;  Gano  v.  Minneapolis  &  St.  L.  R.  Co.  114  Iowa,  716,  55  L.  R.  A. 
265,  footnote  p.  263,  89  Am.  St.  Rep.  393,  87  N.  W.  714,  sustaining  requirement 
for  payment  of  attorney's  fee  on  successful  appeal  by  landowner  from  award  in 
eminent  domain;  Dell  v.  Marvin,  41  Fla.  227,  45  L.  R.  A.  203,  footnote  p.  201, 
79  Am.  St.  Rep.  171,  26  So.  188,  sustaining  statute  allowing  attorney's  fees  to 
successful  plaintiff,  but  not  to  defendant,  in  mechanics'  lien  case;  Gulf,  C.  &  S. 
F.  R,  Co.  V.  Ellis,  165  U.  S.  168,  41  L.  ed.  672,  17  Sup.  Ct.  Rep.  255  (dissenting 
opinion),  majority  holding  statute  permitting  recovery  of  attorney's  fees  by 
plaintiff  in  certain  actions  against  railroad  companies,  unconstitutional. 

Cited  in  footnotes  to  Cameron  v.  Chicago,  M.  &  St.  P.  R.  Co.  31  L.  R.  A.  553, 
which  holds  valid,  act  allowing  attorneys'  fees  in  actions  against  railroad  compa- 
nies for  taking  land  without  making  compensation;  Turner  v.  Boger,  49  L.  R.  A. 
590,  which  holds  provision  for  attorneys'  fees  in  trust  deed,  void;   Atkinson  v. 
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Woodmansee,  64  L.  R.  A.  325,  which  holds  void,  statute  allowing  reasonable  at- 
torney s'  fees  to  successful  plaintiff  in  action  to  enforce  mechanic's  lien. 

Cited  in  note  (60  L.  R.  A.  322)  on  constitutional  equality  in  the  United  States 
in  relation  to  corporate  taxation. 

Interpretation  of  nnan&bliraons  contracts  or  atatntea. 

Cited  in  Cold  Blast  Transp.  Co.  v.  Kansas  City  Bolt  &  Nut  Co.  57  L.  R.  A. 
600,  52  C.  C.  A.  29,  lUFed.  81,  holding  that  courts  will  not  construe  unambigu- 
ous contract  to  conform  with  supposed  intention;  Johnson  v.  Southern  P.  Ca 
64  C.  C.  A.  511,  117  Fed.  462;  and  Union  Cent.  L.  Ins.  Co.  v.  Champlin,  54  C. 
r.  A.  210,  116  Fed.  860,  holding  that  courts  will  not  import  supposed  intention 
into  unambiguous  law;  Chauncey  v.  Dyke  Bros.  55  C.  C.  A.  501,  119  Fed.  13,  by 
Sanborn,  J.,  dissenting,  who  holds  secret  intention  cannot  be  read  into  unambi^'- 
uous  statute. 

30  L.  R.  A.  496,  JARNAGIN  v.  STRATTON,  95  Tenn.  619,  32  S.  W.  625. 
Ijlablllty   of  Joint   makera   or   indoraera   of   notea. 

Cited  in  Sully  y.  Campbell,  99  Tenn.  438,  43  L.  R.  A.  165,  42  S.  W.  15,  hold- 
ing several  suits  maintainable  against  makers  of  joint  note. 

Cited  in  footnote  to  Hutchison  v.  Crutcher,  37  L.  R.  A.  89,  which  requires 
presentation  of  note  payable  at  insolvent  bank  to  bank  receiver  administering  at 
other  place  in  same  city. 

Cited  in  note  (36  L.  R.  A.  703)  on  presentment  to  joint  makers  to  hold  in- 
dorsers  of  note. 

Distinguished  in  Northrup  v.  Chambers,  90  Mo.  App.  66,  holding  failure  to  give 
notice  of  protest  to  one  releases  all  joint  indorsers  of  note. 

30  L.  R.  A.  497,  ALLEN  v.  ALLEN,  19  R.  I.  114,  61  Am.  St  Rep.  738,  32  Atl. 

166. 
Rifirhta  In  ahore  belovr  Itivl^-^vater  mark. 

Cited  in  Walsh  v.  Hopkins,  22  R.  1.  420,  48  Atl.  390,  holding  no  prescriptive 
right  acquirable  in  tide-Howed  lands;  Carr  v.  Carpenter,  22  R.  1.  535,  53  L.  R. 
A.  336,  footnote  p.  333,  48  Atl.  805,  sustaining  upland  owner's  right  to  take  sea- 
weed strandt'^d  on  beach. 

Cited  in  note  (60  L.  R.  A.  516)  on  right  to  fish. 

30  L.  R.  A.  498,  HANOVER  F.  INS.  CO.  v.  SHRADER,  89  Tex.  35,  59  Am.  St 

Rep.  25,  32  S.  W.  872,  33  S.  W.  112. 
Inclnalon  of  Snndaya  and  holldaya  tn  compvtlnv  time. 

Cited  in  American  Tobacco  Co.  v.  Strickling,  88  Md.  509,  41  Atl.  1083.  holding 
Sundays  included  in  computing  thirty  days  allowed  for  signing  bills  of  excep- 
tion after  verdict  rendered. 

Cited  in  footnotes  to  Merritt  v.  Gate  City  Nat.  Bank,  38  L.  R.  A.  749,  which 
holds  Sunday  before  term  of  court  beginning  on  Monday  not  excluded  in  fixioi^ 
time  for  filing  action  before  term;  Morris  v.  Union  Nat.  Bank,  50  L.  R.  A.  182, 
which  denies  bank's  liability  for  failure  to  protest  in  due  season  note  falling 
due  on  holiday  under  honest  mistake  as  to  proper  time. 

Distinguished  in  Bond  v.  Rintleman,  24  Tex.  Civ.  App.  299,  59  S.  W.  48,  hold- 
ing motion  will  not  be  considered  as  overruled  on  last  day  to  act,  falling  on  Sun- 
day. 
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I^tltBV    Judicial    papers    on    Sandajr. 

Cited  in  Havens  v.  Stiles,  8  Idaho,  262,  56  L.  R.  A.  737,  footnote  p.  736,  67 
Pac.  019,  authorizing  filing;  complaint  and  issuing  summons  on  Sunday;  Stephen^ 
V.  Porter,  29  Tex.  Civ.  App.  559,  69  S.  VV.  423,  holding  valid,  application  to  pur- 
chase state  school  land  filed  Sunday  in  General  Land  Office. 

Cited  in  footnote  to  Pepin  v.  Societe  St.  Jean  Baptiste,  60  L.  R.  A.  626,  which 
authorizes  hearing  and  determination  on  Sunday  of  charges  against  member  of 
benefit  society  resulting  in  expulsion'. 

^Wliat   comatltntea  flllnv  of  papers. 

Cited  in  footnote  to  Meridian  Nat.  Bank  v.  Hoyt  &  Bros.  Co.  36  L.  R.  A.  796, 
which  holds  creditor's  bill  not  filed  by  taking  to  clerk's  office  and  having  it  in- 
•dorsed  and  record  entered  in  docket. 

30  L.  R.  A.  500,  STATE  v.  AUSTIN  CLUB,  89  Tex.  20,  33  S.  W.  113. 
S»le  of  llqaors  by  clalM. 

Cited  in  footnotes  to  People  v.  Adelphi  Club,  31  L.  R.  A.  510,  which  holds  dis- 
tribution of  liquor  by  social  club  to  members  not  illegal  sale;  State  ex  rel.  Stev- 
enson V.  Law  &  Order  Club,  62  L.  R.  A.  885,  which  denies  right  of  social  club, 
without  license,  to  dispense  liquors  to  members  in  exchange  for  checks  given  them 
on  payment  of  special  assessments. 

Distinguished  in  Krnavek  v.  State,  38  Tex.  Crim.  Rep.  48,  41  S.  W.  612,  hold- 
ing sale  of  liquor  by  steward  to  member  of  social  club  violation  of  local  option 
law. 

30  L.  R.  A.  504,  SMITH  v.  MILWAUKEE  BUILDERS'  &  T.  EXCHANGE,  91 
Wis.  360,  31  Am.  St.  Rep.  912,  64  N.  W.  1041. 

Ordinances    remilatlnv    bnlldlmv    operations. 

Cited  in  footnote  to  Bostock  v.  Sams^  59  L.  R.  A.  282,  which  holds  unauthor- 
ized, ordinance  permitting  refusal  of  permits  for  erecting  buildings  not  conform- 
ing in  size,  appearance,  etc.,  to  existing  buildings. 

Distinguished  in  Koch  v.  Fox,  71  App.  Div.  293,  75  N.  Y.  Supp.  913,  constru- 
ing ordinance  requiring  owner  or  contractor  to  build  covered  way  over  sidewalk 
as  imposing  duty  on  one  doing  work. 

lilablllty  for  acts  of  Independent  contractor. 

Cited  in  Carlson  v.  Stocking,  91  Wis.  435,  65  N.  W.  58,  holding  employer  not 
liable  for  acts  of  independent  contractor  unless  damage  necessarily  results  from 
ordinary  mode  of  doing  work;  Vosbeck  v.  Kellogg,  78  Minn.  181,  80  N.  W.  957; 
and  Pioneer  Fireproof  Constr.  Co.  v.  Hansen,  176  111.  110,  52  N.  E.  17,  holding 
reservation  of  right  of  inspection  does  not  render  one  liable  for  negligence  of  con- 
tractor's servants. 

Cited  in  footnotes  to  Wertheimer  v.  Saunders,  37  L.  R.  A.  146,  which  holds  land- 
lord liable  for  independent  contractor's  negligence  in  putting  new  roof  on  build- 
ing; Peerless  Mfg.  Co.  v.  Bagley,  53  L.  R.  A.  285,  which  holds  landlord  liable  for  in- 
dependent contractor's  negligence  in  putting  in  automatic  fire  extinguisher ;  Boomer 
V.  Wilbur,  53  L.  R.  A.  172,  which  denies  owner's  liability  for  injury  by  fall  of 
bricks  through  negligence  of  indepertdent  contractor  repairing  chimney;  Sanford 
V.  Pawtucket  Street  R.  Co.  33  L.  R.  A.  564,  which  denies  liability  of  street 
railway  company  for  negligence  of  contractor  building  road;  Thompson  v.  Lowell, 
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1.  &  H.  Street  R.  Co.  40  L.  R.  A.  345,  which  holds  street  railway  company  liable 
for  injury  to  spectator  at  free  exhibition  of  markmanship  given  by  independent 
contractor  on  company's  grounds ;  Hoff  v.  Shockley,  64  L.  R.  A.  538.  which  holds 
property  owTier  not  liable  for  injuries  to  traveler  by  obstructions  placed  in  street 
without  danger  signals,  by  independent  contractor  constructing  building. 

violation  of  statate  or  ordinance  as  nearllvence* 

Cited  in  Klatt  v.  N.  C.  Foster  Lumber  C^o.  97  Wis.  04(5,  73  N.  W.  563,  holding 
failure  to  comply  with  statute  requiring  guards  on  dangerous  gearing  negligence 
per  86;  Decker  v.  McSorley,  111  Wis.  96,  86  N.  W.  554,  holding  violation  of  ordi- 
nance against  letting  horses  run  at  large  in  streets,  negligence  per  se;  Brown  v. 
Chicago  &  N.  W.  R.  Co.  109  Wis.  390,  85  N.  W.  271,  holding  failure  to  comply 
with  statutory  regulations  as  to  speed  of  trains  negligence  per  se;  Young  v.  Chi- 
cago, M.  A  St.  P.  R.  Co.  100  Iowa,  360,  69  N.  W.  682,  holding  violation  of  sUtute 
prohibiting  boarding  moving  train  negligence  per  se;  Barns  v.  Chicago,  M.  &  St 
P.  R.  Co.  104  Wis.  654,  80  N.  W.  927,  holding  railroad's  failure  to  comply  with 
statute  requiring  unloading  stock  for  rest,  actionable  negligence. 

Distinguished  in  Stafford  v.  Chippewa  Valley  Electric  R.  Co.  110  Wis.  352.  85 
X.  W.  1036,  holding  failure  to  comply  witli  ordinance  requiring  continuous  ring- 
ing of  bell  on  street  cars,  not  promoting  safety,  not  actionable  negligence;  Tout- 
loff  V.  Green  Bay,  91  Wis.  494,  65  N.  W.  168,  holding  lot  owner  not  liable  to 
passerby  under  charter  provision  requiring  abutter  to  keep  sidewalk  in  repair. 

Recovery  for  future  snlferlnv. 

Cited  in  Boelter  v.  Ross  Lumber  Co.  103  Wis.  330,  79  N.  W.  243,  holding  that 
future  disability  must  be  reasonably  certain  to  justify  damages;  Illinois  C.  R. 
Co.  v.  Davidson;  22  C.  C.  A.  313,  46  U.  S.  App.  300,  76  Fed.  524,  holding  instnic- 
tion  that  jury  may  consider  suffering  which  person  "may"  have  endured  or  "is 
likely"  to  endure,  harmless;  Chicago  &  N.  W.  R.  Co.  v.  De  Clow,  61  C.  C.  A.  36. 
124  Fed.  144,  sustaining  charge  allowing  recovery  for  future  pain  and  suffering, 
in  case  of  finding  of  reasonable  certainty  of  future  suffering. 

Distinguished  in  Bailey  v.  Centerville,  108  Iowa,  27,  78  N.  W.  831,  sustaining 
instruction  permitting  recovery  for  "probably"  continuing  disability. 

'Welarbt  of  negratlve  testimony. 

Cited  in  Hildman  v.  Phillips,  106  Wis.  617,  82  N.  \\\  566,  holding  it  courts 
duty  to  instruct  jury  that  negative  is  entitled  to  little  weight  as  against  positive 
credible  testimony. 

30  L.  R.  A.  508,  CINCINNATI  STREET  R.  CO.  v.  MURRAY,  53  Ohio  St.  570.  42 

N.  E.  596. 
Rnnnlnir  street  ear  over  crosslnfr. 

Cited  in  footnotes  to  State,  Cape  May,  D.  B.  &  S.  P.  R.  Co.,  Prosecutor,  v.  Cape 
May,  36  L.  R.  A.  657,  which  sustains  ordinance  requiring  electric  street  car  to 
stop  before  crossing  intersecting  street ;  New  York  &  G.  Lake  R.  Co.  v.  New  Jer'vy 
Electric  R.  Co.  38  L.  R.  A.  516,  which  requires  same  care  from  those  operating 
electric  oar  to  prevent  collision  with  steam  car  as  is  required  from  other  persons. 

Violation    of   statute   or   ordinance   as   nearllvenee. 

^  Cited  in  footnotes  to  Fielders  v.  North  Jersev  Street  R.  Co.  59  L.  R.  A.  455. 
which  denies  liability  of  street  railway  company  for  injury  by  defect  in  pavement 
between  tracks;  Holwerson  v.  St.  Louis  &  Suburban  R.  Co.  50  L.  R.  A.  850,  which 
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denies  effect  on  street  railway  company's  liability  towards  person  injured  by  car, 
of  general  city  ordinance  unconnected  with  grant  of  franchise ;  Marino  v.  Lehmaier, 
61  L.  R.  A.  812,  which  holds  violation  of  penal  statute  against  employing  children 
of  certain  age  in  factory,  negligence. 

"Vinien  question  of  nevllvence  for  court. 

Cited  in  Bohl  v.  Dell  Rapids,  15  S.  D.  624,  91  N.  W.  315,  holding  that  question 
iK'hether  jury  would  be  warranted  in  finding  negligence  is  for  court  when  facts 
undisputed. 

30  L.  R.  A.  513,  HUDSON  FURNITURE  CO.  v.  HARDING,  17  C.  C.  A.  203,  34  U. 

S.  App.  148,  70  led.  468. 
"Virhen  Federal  courts  not  bound  bjr  stnte  decisions. 

Cited  in  Manship  v.  New  South  Bldg.  &  L.  Asso.  110  Fed.  858,  holding  state  de- 
cisions as  to  law  governing  contract  between  loan  association  and  borrower  re- 
siding in  another  state  not  binding  on  Federal  courts. 

'Wl&nt  la'W  voverns  contracts. 

Cited  in  Western  Springs  v.  Collins,  40  C.  C.  A.  35,  98  Fed.  935,  holding  liability 
on  covenants  of  wife  joining  in  husband's  deed  governed  by  law  of  state  where 
land  situated. 

Cited  in  note  (61  L.  R.  A.  194,  200,  217)  on  conflict  of  laws  as  to  negotiable 
paper. 

Povver  of  Insolvent  corporation  to  create  preference. 

Cited  in  Atlas  Tack  Co.  v.  Exchange  Bank,  111  Ga.  708,  36  S.  E.  939,  denying 
validity  of  mortgage  to  secure  creditor  of  insolvent  corporation  holding  note  in- 
dorsed by  directors. 

IKThat  reviewable  on  appeal  from  sT^neral  flndlnv. 

Cited  in  Fourth  Nat.  Bank  v.  Belleville,  27  C.  C.  A.  675,  53  U.  S.  App.  628,  83 
Fed.  675,  and  Burrows  v.  Niblack,  28  C.  C.  A.  131,  53  U.  S.  App.  712,  84  Fed. 
113,  holding  that  appellate  court  cannot  review  trial  court's  alleged  error  in  mak- 
ing general  finding;  Randle  v.  Barnard,  26  C.  C.  A.  570,  .53  U.  S.  App.  377,  81 
Fed.  684,  holding  that  appellate  court  will  only  consider  whether  judgment  was 
correctly  rendered  upon  special  finding  of  facts. 

30  L.  R.  A.  521,  MORGAN  v.  KENNEDY,  62  5rinn.  348,  54  Am.  St.  Rep.  847,  64 

N.  W.  912. 
SIfect  4>f  married  ^women's  acts  on  husband's  common-lavv  llabllltjr. 

Cited  in  Kies  v.  Young,  64  Ark.  388,  62  Am.  St.  Rep.  198,  42  S.  W.  669,  holding 
husband's  common-law  liability  for  wife's  antenuptial  debts  not  abrogated  by  en- 
abling acts. 

Cited  in  footnotes  to  Lane  v.  Bryant,  36  L.  R.  A.  709,  which  denies  husband's 
liability  for  slander  by  wife;  Henley  v.  Wilson,  58  L.  R.  A.  941,  which  sustains 
husband's  common-law  liability  for  wife's  torts. 

Distinguished  in  Blake  v.  Smith,  19  R.  I.  478,  34  Atl.  995,  holding  that  wife 
cannot  be  made  defendant  in  action  for  slanderous  works  spoken  by  hifsband. 

"Wife  as  "Witness  aarnlnst  husband. 

Cited  in  footnotes  to  Frankenthal  v.  Solomonson,  44  L.  R.  A.  311,  which  author- 
izes wife's  examination  on  supplementary  proceedings  against  husband  without  hia 
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consent;  State  v.  Kodat,  51  L.  R.  A.  509,  which  holds  that  divorce  does  not  make 
wife  competent  witness  against  husband  as  to  crime  previously  committed. 

"What    cliarvea    defamatory. 

Cited  in  footnote  to  Hollenbeck  v.  Hall,  39  L.  R.  A.  734,  which  holds  publication 
that  trader  is  dishonest,  in  pleading  statute  of  limitations,  not  libelous. 

30  L.  R.  A.  532,  STATE  eon  rel.  STANFORD  v.  ELLINGTON,  117  N.  C.  158,  53 

Am.  St.  Rep.  580,  23  S.  E.  250. 
Presumption  as  to  quorum. 

Cited  in  State  ew  rel  Cherry  v.  Burns,  124  N.  C.  766,  33  S.  E.  136,  holding 
<{uorum  of  legislature  presumed  present  at  election  of  officer. 

"What  constitutes  quorum. 

(  ited  in  Re  Schuylkill  Haven  Nominations,  20  Pa.  Co.  Ct.  420,  holding  that 
majority  of  political  borough  executive  committee  constitutes  quorum. 

Cited  in  footnote  to  Wampler  v.  State,  38  L.  R.  A.  829,  which  authorises  man- 
damus to  compel  township  trustee  to  meet  with  others  in  order  to  obtain  quorum. 

Validity  of  election  by  less  than  quorum. 

Cited  in  State  Prison  v.  Day,  124  N.  C.  383,  46  L.  R,  A.  302,  32  S.  E.  748  ( dis- 
senting opinion),  as  to  invalidity  of  election  of  officers  by  legislature  when  bo 
quorum  is  present. 

Rlarht    to   recover    olllce. 

Cited  in  State  ex  rel.  Cherry  v.  Burns,  124  N.  C.  766,  33  S.  E.  136,  holding  that 
claimant  of  office  can  succeed  only  when  legally  elected. 

30  L.  K  A.  534,  GURNEY  v.  MINNEAPOLIS  UNION  ELEVATOR  CO.  63  Mimi. 

70,  65  N.  VV.  136. 
BIfect   of  order  authorising   condemnation   of   fee. 

Cited  in  Fletcher  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  67  Minn.  344,  69  N.  W.  1085, 
holding  that  order  in  railroad  condemnation  proceedings  providing  for  acquisition 
of  fee  authorizes  taking  of  easement  only. 

Railroad's   right   to  lease  lands. 

edited  in  Michigan  C.  R.  Co.  v.  Bullard,  120  Mich.  418,  79  N.  W.  635,  upholding 
validity  of  lease  of  portion  of  right  of  way  to  facilitate  handling  lessee's  freight; 
Abraham  v.  Oregon  &  C.  R.  Co.  37  Or.  502.  64  L.  R.  A.  395.  82  Am.  St.  Rep.  779, 
60  Pac.  899,  upholding  railroad's  right  to  lease  lands  for  hotel. 

r 

'What   Is  a  public  use. 

Cited  in  Stewart  v.  Great  Northern  R.  Co.  65  Minn.  518,  33  L.  R.  A.  429,  68  N. 
W.  208,  sustaining  statute  authorizing  acquisition  of  land  for  public  grain  ele- 
vators by  condemnation. 

30  L.  R.  A.  537.  WHITE  v.  SOLO^MON,  164  Mass.  516,  42  N.  E.  104. 

* 
"When  v^endor  may  recover  purchase  price. 

Cited  in  Mitchell  v.  Le  Clair,  1H5  Mass.  311,  43  N.  E.  117,  holding  that  setting 
apart  goods  on  receipt  of  acceptance  of  offer  entitles  vendor  to  recover  price; 
Smith  V.  Aldrich,  180  Mass.  369,  62  N.  E.  381,  sustaining  right  of  conditional 
vendor  to  recover  unpaid  instalments;  Perkins  v.  Grobben,  110  Mich.  178,  39  L.  R. 
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A.  818,  72  Am.  St.  Rep.  512,  74  N.  W.  469,  holding  that  retaking  property  condi- 
tionally sold  precludes  recovery  of  unpaid  purchase  price;  Rastetter  v.  Reynolds, 
160  Ind.  139,  66  N.  E.  612,  sustaining  recovery  for  elm  strips  cut  according  to 
order,  delivered  to  purchaser,  but  rejected  on  account  of  shrinkage,  when  usage  ex- 
isted of  ordering  them  over  size  to  allow  for  shrinkage. 

Cited  in  note  (32  L.  R.  A.  458)  on  rights  and  liabilities  of  vendor  and  purchaser 
by  conditional  sale  on  default  of  payment. 

B'vldence    of    hand'wrltlnv. 

Cited  in  note  (63  L.  R.  A.  980)  on  competency  of  witness  to  handwriting. 

30  L.  R,  A.  540,  JACKSONVILLE  ELEC7TRIC  LIGHT  CO.  v,  JACKSONVILLE, 

36  Fla.  229,  51  Am.  St.  Rep.  24,  18  So.  677. 
KSxtent  of  municipal  po^wera. 

Cited  in  Florida,  C.  &  P.  R.  Co.  v.  Ocala  Street  &  Suburban  R,  Co.  39  Fla.  322, 
22  So.  692,  denying  city's  power  to  give  street  railroad  exclusive  right  to  construct 
tracks  in  street  for  stated  period;  Mayo  v.  Washington,  122  N.  C.  25,  40  L.  R.  A. 
169,  footnote  p.  163,  29  S.  £.  343  (dissenting  opinion),  majority  denying  right 
of  municipality  to  purchase  electric  light  plant  and  create  debt  for  same;  Mealey 
V.  Hagerstown,  92  Md.  764,  48  Atl.  746,  favoring,  but  not  deciding,  question  as  to 
authority  of  municipal  corporation,  owning  its  own  plant,  to  furnish  electric  light 
to  citizens. 

Cited  in  footnotes  to  Mitchell  v.  Xegaunee,  38  L.  R.  A.  157,  which  sustains 
right  of  city  to  own  electric  light  plant  to  furnish  light  to  citizens;  Edgerton 
V.  Goldsboro  Water  Co.  48  L.  R.  A.  444,  which  holds  cost  of  providing  water  for 
city  authorized  by  charter  not  a  "necessary  expense:"  Fawcett  v.  Mt.  Airy,  63  L. 
R.  A.  870,  which  sustains  municipality's  power  to  incur  expense  of  owning  and 
operating  w^ater  and  electric  light  plants  without  submitting  proposition  to  voters. 

Distinguished  in  effect  in  Memaugh  v.  Orlando,  41  Fla.  437,  27  So.  34,  holding 
that  power  in  city  to  regulate,  does  not  authorize  ordinance  prohibiting,  sale  of 
liquor;  Wadsworth  v.  Concord,  133  N.  C.  598,  45  S.  K.  948,  holding  that  town  com- 
missioners cannot  make  binding  contract  for  electric  lighting  extending  beyond 
their  term. 

30  L.  R.  A.  546,  MORRISON  v.  ST.  PAUL  &  N.  P.  R.  CO.  63  Minn.  75,  65  N.  W. 

141. 
lionv-term  railroad  lea»««. 

Cited  in  Traverse  County  v.  St.  Paul,  M.  &  M.  R.  Co.  73  Minn.  426,  76  N.  W. 
217,  holding  lease  of  railroad  to  another  company  assuming  debts,  which  proceeds 
of  land  sales  alsp  go  to  pay,  no  sale. 

Cited  in  footnote  to  St.  Bemarde  v.  Kemper,  45  L.  R.  A.  662,  which  austain-i 
right  of  lessee  in  possession  under  lease  for  ninety-nine  years,  renewable  forever, 
to  petition  for  street  improvement. 

30  L.  R.  A.  649,  THAYER  v.  HUMPHREY,  91  Wis.  276,  51  Am.  St.  Rep.  887,  64 

N.  W.  1007. 
Relatl-ve  priorities  of  Indlvldaal  and  Arm  creditors. 

Cited  in  Re  Gilbert,  94  Wis.  115,  68  N.  W.  vS63,  holding  firm  debts  of  partner- 
ship provable  against  partnership  which  is  individual  member  thereof  subject  to 
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rights  of  latter's  separate  creditors;  Weil  v.  Jaeger,  73  III.  App.  277,  holding  that 
creditor  of  old  firm  may  prove  claim  against  estate  of  new  firm  treated  as  rali«l 
in  assignment;  Rollins  v.  Humphrey,  98  Wis.  72,  73  N.  W.  331,  holding  partner 
ship  postponed  to  individual  creditors  in  distributing  estate  of  insoH'ent  partner: 
Re  Wilcox,  94  Fed.  102,  holding  individual  creditors  of  bankrupt  preferred  to  firm 
creditors,  though  no  partnership  assets  exist. 

Cited  in  footnote  to  Clark  v.  Stan  wood,  34  L.  R.  A.  378,  which  authorizes  proof 
of  debts  of  solvent  firm  against  single  insolvent  partner. 

Liability    of   oatemslble   partner. 

Cited  in  Evens  &  H.  Fire  Brick  Co.  v.  Hadfield,  93  Wis.  669,  66  N.  W.  46H, 
holding  continued  use  of  person's  name  renders  him  liable  as  partner  in  fact ;  Gar- 
lick  v.  Karger,  97  Wis.  159,  72  N.  W.  223,  holding  retired  partner's  claim  for  cap- 
ital subordinate  to  claims  of  firm  creditors. 

Effect    of    transfer    of   naaeta    on    Ann    creditors'    prlorltlea. 

Cited  in  Densmore  Commission  Co.  v.  Shong,  98  Wis.  384,  74  N.  W.  114,  holding 
that  firm  creditors  have  no  equity  in  assets  transferred  in  good  faith  to  succeeding 
corporation  without  provision  for  payment  of  debts;  Franklin  Sugar  Ref.  Co.  v. 
Henderson,  86  Md.  461,  63  Am.  St.  Rep.  524,  38  Atl.  991,  holding  that  transfer  to 
copartners  by  retiring  member  of  insolvent  firm  does  not  devest  priority  of  part- 
nership creditors;  Pfinter  v.  Graton  &  K.  Mfg.  Co.  97  Wis.  211,  72  N.  W.  883.  hold 
ing  noncollui^ive  judgment  against  partnership  not  impeachable  by  crediton<  sl^ 
based  on  partner's  individual  debt;  Excelsior  Mill  Co.  v.  Hanover,  102  Wis.  313,  T'^ 
X.  W.  737,  by  Marshall,  J.,  in  separate  opinion,  holding  conveyance  of  firm  asiset* 
by  members  of  insolvent  firm  to  pay  individual  debt  valid  as  to  partnership 
creditors. 

30  L.  R.  A.  560,  LITTLE  ROCK  &  FT.  S.  R.  CO.  v.  WELLS,  61  Ark.  354,  54  Am. 

St.  Rep.  216,  54  Am.  St.  Rep.  260,  33  S.  W.  208. 
Injunctions    avalnst    Jndvmcnts. 

Cited  in  Eppinger  v.  Scott,  130  Cal.  277,  62  Pac.  460.  enjoining  proceedings  on 
judgment  pending  appeal  from  denial  of  motion  to  recall  execution,  and  referring 
particularly  to  annotation  in  30  L.  R.  A.  560;  Thomas  y.  Jones,  98  Va.  329,  36 
S.  E.  382,  granting  equitable  relief  against  tax  deed  obtained  by  fraud  and  sur- 
prise; George  v.  Nowlan,  38  Or.  541,  64  Pac.  1,  refusing  to  enjoin  decree  rendered 
by  default  for  greater  amount  than  authorized  by  pleadings. 

Cited  in  notes  (31  L.  R.  A.  66)  on  enjoining  judgments  against  or  in  favor  of 
sureties;  (31  L.  R.  A.  36,  39)  on  negligence  as  cause  for,  and  bar  to,  injunction^ 
againHt  judgments;  (30  L.  R.  A.  800)  on  injunction  against  judgments  obtained 
by  fraud,  accident,  mistake,  surprise,  and  duress;  (30  L.  R.  A.  707)  on  injunctions 
against  judgments  for  errors  and  irregularities.  * 

Wbat  interest  dlaqnalifles  Jnror. 

Cited  in  footnote  to  Reed  v.  Peacock,  49  L.  R.  A.  423,  which  holds  Odd  Fellow 
not  disqualified  as  juror  in  action  by  Odd  Fellow  of  other  lodge. 

30  L.  R.  A.  574,  PARSHLEY  v.  THIRD  M.  E.  CHURCH,  147  X.  Y.  583,  70  X,  Y. 

S.  R.  346,  42  X.  E.  15. 
Admissions    pf   liability* 
Cited  in  Johnson  v.  Buffalo  Homeopathic  Hospital,  53  App.  Div.  515,  65  X.  Y 
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Siipp.  1087,  holding  third  person's  statement  at  informal  meeting  where  trustees 
and  others  are  present,  incompetent  as  admission  of  trustees. 

liu piled  agreement  to  pay  for  beneflts. 

Cited  in  footnote  to  Travelers*  Ins.  Co.  v.  Johnson  City,  49  L.  R.  A.  123,  which 
denies  bona  fide  purchaser's  right  to  maintain  action  for  money  had  and  received 
on  railroad  aid  bonds  issued  by  city  without  authority. 

30  L.  R.  A.  576,  FORSYTH  v.  HAMMOND,  142  Ind.  505,  40  N.  E.  267,  41  N.  E. 
950. 

Appeal  bjr  •ome  of  Beveral  copartles. 

Cited  in  Pritchett  v.  McGaughey,  151  Ind.  639,  52  N.  E.  397,  holding  filing  of 
declination  to  join  in  appeal,  and  waiver  of  notice,  authorizes  court  to  entertain 
jurisdiction. 


nation  to  munlelpallty. 

Cited  in  Vigo  County  v.  Terre  Haute,  147  Ind.  135,  46  X.  E.  350,  referring  to 
annexation  proceedings  as  being  in  accordance  with  statute. 

Cited  in  footnotes  to  Taggart  v.  Clay  pole,  32  L.  R.  A.  586,  which  holds  annexa- 
tion to  city  not  taking  of  property;  State  ex  rel.  Childs  v.  Crow  Wing  County, 
36  L.  R.  A.  745,  which  authorizes  quo  warranto  to  oust  county  from  adjoining 
territory  illegally  annexed. 

Bfleet  of   plat   of   farm   lands. 

Cited  in  Woodruflf  Place  v.  Raschig,  147  Ind.  525,  46  N.  E.  990,  and  Strunk  v. 
Pritchett,  27  Ind.  App.  585,  61  N.  E.  973,  holding  that  absence  of  state  authorizing 
platting  of  farm  lands  does  not  nullify  dedication  of  streets  where  purchasers  re- 
lied therein. 

Po^rers  of  covrts  to  revle'w  action  of  toivn  or  connty  boards. 

Cited  in  Paul  v.  Walkcrton,  150  Ind.  572,  50  N.  £.  725,  sustaining  court's 
jurisdiction  to  try  annexation  cases  de  novo  on  appeal;  Forsyth  v.  Hammond,  18 
C.  C.  A.  182,  34  U.  S.  App.  552,  71  Fed.  460,  Reversing  68  Fed.  776,  holding  pro- 
visions for  appeal  to  courts  from  determination  of  county  commissioners  in  annex- 
ation cases  unconstitutional ;  Monroe  Goimty  v.  Conner,  155  Ind.  496,  58  N.  E.  828, 
holding  that  appeal  lies  from  action  of  county  commissioners  authorized  by  elec- 
tion to  construct  gravel  road. 

Cited  in  footnote  to  Re  North  Milwaukee,  33  L.  R.  A.  638,  which  holds  void,  act 
requiring  court  to  determine  whether  or  not  territory  should  be  incorporated  as 
village. 

Distinguished  in  Woolverton  v.  Albany,  152  Ind.  79,  52  N.  E.  455,  denying 
court's  jurisdiction  to  review  town  board  of  trustees'  refusal  to  act  upon  petition 
for  disannexation. 

30  L.  R.  A.  584,  ASHTOX  v.  STOY,  96  Iowa,  197,  64  N.  W.  804. 
Appeal  to  district  court  from  action  of  public  board. 

Cited  in  Ross  v.  Campbell,  98  Iowa,  5,  66  X.  W.  1064,  holding  that  charge  of 
fraud  in  list  of  subscribers  cannot  be  first  made  on  appeal  from  supervisor's  se- 
Iwtion  of  county  newspaper;  Frost  v.  Oskaloosa  Bd.  of  Review,  114  Iowa,  106, 
86  X.  W.  <213,  holding  that  district  court  cannot  try  appeal  from  board  of  re- 
view of  assessments  where  no  record  filed. 
L.  R.  A.  Ar.— Vol.  IV.- 


50  L.  R.  A.  CASES  AS  AUTHORITIES.  [30  L.  R  A. 

30  L.  R.  A.  586,  FIDELITY  ft  C.  CO.  v.  EICKHOFF,  63  Minn.  170,  56  Am.  St 
Rep.  464,  66  N.  W.  351. 
Action  for  maliciouB  prosecution  against  guaranty  company  in  74  Minn.  139,  76 
N.  W.  1030. 


Gnaimnty    li 

Cited  in  footnotes  to  Shakman  ▼.  United  States  Credit  System  Co.  32  L*.  B.  A. 
383,  which  holds  contract  to  indemnify  merchant  against  loss  by  insolvency  of 
customers,  contract  of  insurance;  Fidelity  &  C.  Co.  v.  Gate  City  Nat.  Bank.  33 
L.  R.  A.  821,  which  holds  guarantor  of  honesty  of  bank  teller  liable  for  dishon- 
esty of  assistant  cashier;  People  em  reU  Kasson  v.  Rose,  44  L.  R.  A.  124.  which 
holds  guaranteeing  fidelity  of  officers  and  performance  of  contracts,  insurance; 
Trenton  Pass.  R.  Co.  v.  Guarantors'  Liability  Indemnity  Co.  44  L.  R.  A.  213, 
which  sustains  contract  to  indemnify  carrier  against  loss  from  injuries  to  pas- 
senger. 

Stlpvlatlon*  as  to  eTldence  of  liability. 

Followed  in  Fidelity  &  C.  Co.  ▼.  Grays,  76  Minn.  465,  79  N.  W.  631,  holding 
stipulation  making  voucher  for  payment  by  surety  to  employer  oonclusive  as  to 
fact  and  extent  of  liability,  Toid. 

Cited  in  Easton  v.  Scofield,  66  Minn.  430,  60  N.  W.  326,  holding  purchaser  at 
tax  sale  not  entitled  to  refundment  when  acting  in  bad  faith  in  action  declaring 
sale  void. 

Svlllclener  of  eoaaplaint  on  fldelity  bond. 

Followed  in  Fidelity  k  C.  Co.  v.  Lawler,  64  Minn.  148,  66  N.  W.  143,  holding 
default  in  condition  of  bond  sufficiently  alleged. 

30  L.  R.  A.  690,  GOULD  v.  GREAT  NORTHERN  R.  CO.  63  Minn.  37,  66  Am.  St. 

Rep.  453,  66  N.  W.  125. 
RIvbt  to  connect  frncoa. 

Cited  in  footnote  to  Agne  v.  Seitsinger,  36  L.  R.  A.  701,  which  sustains  right 
to  cattle  pass  under  bridge  over  ravine  under  reservation  in  grant  for  highway. 

30  L.  R.  A.  593,  HUBBARD  v.  TURNER,  93  Ga.  752,  20  S.  E.  640. 
"Wbo  are  "beira"   or  '*leval  representatives. *' 

Cited  in  footnotes  to  Hindry  v.  Holt,  39  L.  R.  A.  351,  which  holds  right  of 
action  for  death  limited  to  lineal  descendants  by  words  'Hieir  or  heirs"  in  statute; 
Noble  V.  Seattle,  40  L.  R.  A.  822,  which  denies  parents'  right  of  action  as  "heirs" 
for  death  of  person  killed  in  duel ;  Voss  v.  Connecticut  Miit.  L.  Ins.  Co.  44  Ll  R. 
A.  689,  which  holds  interest  of  children  to  whom  policy  on  father's  life  payable  if 
mother  previously  dies  descends  to  next  of  kin  of  one  dying  before  insured. 

Cited  in  note  (30  L.  R.  A.  611)  on  who  are  "legal  representatives"  within  mean- 
ing of  life  insurance  policies. 

Proceeds  of  life  insnrance. 

Cited  in  People  use  of  Brooks  v.  Petrie,  191  HI.  607,  86  Am.  St.  Rep.  268,  61  N. 
E.  499,  Affirming  94  111.  App.  658,  holding  proceeds  of  benefit  certificate  payable 
to  devisees,  devised  to  executor  in  trust  for  heirs,  not  part  of  estate. 

Cited  in  footnotes  to  Sternberg  v.  Levy,  53  L.  R.  A.  438,  which  sustains  right 
as  against  creditors  to  procure,  with  exempt  wages,  insurance  for  sister  and  her 
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children  constituting  family;  Williams  v.  Donough,  56  L.  R.  A.  766,  which  holds 
void,  statute  exempting  proceeds  of  fraternal  benefit  certificate  from  liability  for 
debts. 

30  Lr.  R.  A.  698,  TOLEDO  v.  SHEILL,  53  Ohio  St.  447,  42  X.  E.  323. 

Followed  without  discussion  in  Toledo  v.  Just,  53  Ohio  St.  677,  44  N.  K  1133; 
Studer  v.  Columbus,  53  Ohio  St.  677,  44  N.  E.  1148,  and  Shattuck  v.  Cincinnati,  63 
Ohio  St.  678,  44  N.  E.  1147. 

Promtaare  MseMiinent  of  comer  lotm* 

Cited  in  Metcalf  v.  Carter,  19  Ohio  C.  C.  199,  holding  corner  lot  not  assessable 
for  improving  side  street  as  having  side  street  frontage  merely  because  basement 
of  building  has  entrances  therefrom. 

Distinguished  in  effect  in  Emery  v.  Cincinnati,  4  Ohio  N.  P.  222,  sustaining 
statute  providing  for  assessm^t  of  corner  lots  for  street  improvement  accord- 
ing to  abutting  feet. 

Asseasment  for  street  improTements* 

Cited  in  Nevin  v.  Dayton, '4  Ohio  N.  P.  206,  holding  petitioner  agreeing  to  pay 
expense  of  street  improvement  estopped  to  deny  legality  of  assessment. 

30  L.  R.  A.  604,  STANDISH  v.  BABCOCK,  53  N.  J.  Eq.  376,  51  Am.  St.  Rep.  633, 

33  Atl.  385. 
Relative  rlarltt*  of  Individual  and  partnerslilp  creditors. 

Cited  in  footnotes  to  Re  Baldwin,  58  L.  R.  A.  122,  which  sustains  individual 
liability  of  member  of  banking  firm,  signing  name  to  certificate  of  deposit,  enforce- 
able against  estate  in  preference  to  claims  against  firm;  Kincaid  v.  National  Wall 
Paper  Co.  64  L.  R.  A.  412,  which  sustains  right  of  partners  to  appropriate  with 
other  partners'  consent  interest  in  firm  to  pay  individual  in  preference  to  firm 
debts. 

Distinguished  in  Hoaglin  v.  Henderson,  119  Iowa,  729,  61  L.  R.  A.  760,  97  Am. 
St.  Rep.  335,  94  N.  W.  247,  holding  that  claim  against  one  of  partners  cannot  be 
set  off  in  action  on  partnership  claim. 

Following  trast  fands. 

Distinguished  in  Ellioott  v.  Kuhl,  60  N.  J.  Eq.  337,  46  Atl.  945,  holding  claim  of 
cestui  que  trust  against  trustee's  estate  not  preferred,  trust  funds  not  being  trace- 
able. 

30  L.  R.  A.  607,  BRISCOE  v.  ALFREY,  61  Ark.  196,  54  Am.  St.  Rep.  203,  32  S. 

W.  605. 
L.labllitjr  for  treapass  by  anliaala. 

Cited  in  footnote  to  May  v.  Poindezter,  47  L.  R.  A.  588,  which  holds  owner  liable 
for  trespass  of  animals  turned  by  him  on  unfenoed  lands. 

30  L.  R.  A.  609,  ROSE  v.  WORTHAM,  95  Tenn.  505,  32  S.  W.  458. 
Creditor's  rlvbts  la  proceeds  of  life  iasaraace. 

Cited  in  footnotes  to  Sternberg  v.  Levy,  53  L.  R.  A.  438,  which  sustains  right, 
as  against  creditors,  to  procure  with  exempt  wages,  insurance  for  sister  of  in- 
sured and  her  children  constituting  his  family;  Morris  v.  Georgia  Loan,  Sav.  & 
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Bkg.  (Jo.  46  L.  R.  A.  500,  which  holds  creditor  taking  assignment  of  policy  enti 
tied  to  retain  from  proceeds  sufficient  to  pay  debt  and  advances  only. 

Distinguished  in  Wriglit  v.  Wright,  100  Tenn.  315,  45  S.  W.  672,  holding  prt- 
coeds  of  unmarried  nuin'»  insurance  payable  to  himself  "executors,  administrators 
or  assigns"  part  of  estate. 

m^ho    are    '*lielrs.'> 

Cited  in  footnote  to  Voss  v.  Connecticut  Mut.  L.  Ins.  Co.  44  L.  R.  A.  689,  wbict 
holds  interest  of  children  to  whom  policy  on  father*8  life  payable  if  mother  pre 
viously  dies  descends  to  next  of  kin  of  one  dying  before  insured. 

Cited  in  note  (30  L.  R.  A.  595)  on  who  are  ''heirs"  within  meaning  of  life  in- 
surance policies. 

Statutory   conjitractlon   to   effect   levialature's  purpose. 

Cited  in  Liewis  v.  Mynatt,  105  Tenn.  514,  58  S.  W.  857,  construing  "relatives" 
in  statute  of  distribution  as  including  relations  by  aflSnity  and  oonsanguinity, 
where  legislature's  intent  so  appears. 

30  L.  R  A.  612,  KIRBY  v.  WESTERN  U.  TELEG  00.  4  S.  D.  105,  439,  65  N.  W. 

759,  57  N.  W.  199,  7  S.  D.  623,  66  N.  W.  37. 
Compulsory  obligation  to  aerre  public* 

Cited  in  footnotes  to  Inter-Ooean  Pub.  Co.  v.  Associated  Press,  48  L.  R.  A.  56S. 
which  denies  right  of  news  collecting  corporation  operating  telegraph  lines  to  dis- 
criminate between  publishers  in  sale  of  news ;  Com.  v.  Western  U.  Teleg.  Co.  57  L 
R.  A.  614,  which  holds  delivery  of  telegrams  containing  necessary  information  at 
place  used  for  pool  selling,  not  a  common  nuisance;  Memphis  News  Pub.  Co.  t. 
Southern  R.  Co.  63  L.  R.  A.  150,  which  holds  train  rim  by  carrier  at  solicitation 
of  newspaper  publisher  guaranteeing  daily  revenue  of  specified  amount,  not  s 
chartered  train  justifying  carrier's  exclusion  of  other  publishers  from  its  use. 

Carrier's    riarht    to    limit    liability. 

Cited  in  Meuer  v.  Chicago,  M.  &  St.  P.  R.  Co.  5  S.  D.  575,  25  L.  R,  A.  84,  4'^ 
Am.  St.  Rep.  848,  59  N.  W.  945,  holding  that  common  carrier  may  limit  liability 
by  express  contract,  except  as  against  gross  negligence,  fraud,  or  w^ilful  wrong. 

Cited  in  footnotes  to  Birkett  v.  Western  U.  Teleg.  Co.  33  L.  R.  A.  404,  which 
holds  valid,  condition  against  liability  beyond  amount  paid  for  sending  unrepeatt»d 
message;  Western  U.  Teleg.  Co.  v.  Eubank,  36  L.  R.  A.  711,  which  denies  right  to 
lijoiit  recovery  for  unrepeated  mCsHsages  to  amount  paid  for  sending  or  to  require 
presenting  of  claim  within  sixty  days ;  UUman  v.  Chicago  &,  N.  W.  R,  Co.  56  L».  R 
A.  246,  which  sustains  carrier *s  right  to  secure  entire  exemption  from  liability  as 
insurer  for  loss  not  due  to  negligence  or  misfeasance;  Mears  v.  New  York,  K.  H. 
&  H.  R.  Co.  56  L.  R.  A.  884,  which  authorizes  carrier  to  stipulate  for  exemption 
from  liability  for  injury  by  wet;  Central  R.  Co.  v.  Murphey,  53  L.  R.  A.  720. 
which  holds  negligent  carrier  liable  for  true  value,  notwithstanding  arbitrary  pr«- 
adjustment  in  bill  of  lading  assented  to  by  shipper;  Teciunseh  Mills  v.  Louisville 
&  N.  R.  Co.  49  Ij.  R.  a.  558,  which  holds  prohibition  against  carriers  limiting  lia- 
bility inapplicable  to  contract  by  domestic  corporation  in  other  state  for  trans- 
portation  entirely  outside  of  state. 

Contract*  for  televram*  not  on  blanks. 

Cited  in  note  (56  L.  R.  A.  745)  on  contracts  for  telegrams  not  written  on  com* 
pany's  blanks. 
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30  L.  H.  A.  (>26,  VAIL  v.  BROADWAY  R.  CO.  147  N.  Y.  377,  70  N.  Y.  S.  R.  33,  42 
X.  E,  4. 

RidlDff  on   oatalde  of  street  car  as   mevllareiK^e* 

(  ited  in  St^lig  v.  Metropolitan  Street  R.  Co.  18  Misc.  385,  41  N.  Y.  Siipp.  656, 
holding  riding  on  front  platform  of  street  car  not  negligence  per  se;  Wood  v. 
Brooklyn  City  R,  R.  Co.  5  App.  Div.  493,  38  N.  Y.  Supp.  1077,  holding  contributpry 
negligence  of  plaintiff  riding  on  running  board  of  street  car  question  for  jurj'; 
Watson  V.  Portland  &  C.  E.  R,  Co.  91  Me.  591,  44  L.  R.  A.  159,  footnote  p.  157, 
64  Am.  St.  Rep.  268,  40  Atl.  699,  holding  riding  on  front  platform  of  electric  car 
not  negligence  per  se;  Sias  v.  Rochester  R,  Co.  169  N.  Y.  127,  56  L.  R.  A.  854.  62 
N.  E.  132,  distinguished  in  court  below,  71  N.  Y.  S.  R.  152,  36  N.  Y.  Supp.  378, 
by  O'Brien,  J.,  dissenting,  who  holds  contributory  negligence  of  passenger  putting 
head  beyond  edge  of  platform  to  see  fire  question  for  jury. 

Cited  in  footnotes  to  North  Chicago  Street  R.  Co.  v.  Baur,  46  L.  R,  A.  108, 
which  holds  standing  on  street-car  platform  with  back  against  dash-board  not 
nec'essarily  negligent;  Fisher  v.  West  Virginia  &  P.  R.  Co.  33  L.  R.  A.  69,  which 
holds  riding  on  car  platform  and  refusing  to  go  inside  at  request,  negligence; 
Third  Ave.  R,  Co.  v.  Barton,  52  L.  R.  A.  471,  which  denies  right  of  passenger  on 
running  board  of  street  car  to  recover  for  injuries  by  contact  with  pillar  near 
track  while  passing  around  conductor;  Sweetland  v.  Lynn  &  B.  R.  Co.  51  L.  R.  A. 
78.3.  which  sustains  rule  forbidding  passenger's  riding  on  front  platform  of  elec- 
tric car. 

strict  construction  of  penal  statutes. 

Cited  in  Stewart  v.  Metropolitan  Street  R.  Co.  20  Misc.  608,  46  N.  Y.  Supp.  414, 
lidding  statutory  penalty  for  excessive  fare  not  recoverable  by  passenger  requested 
to  pay  second  time  on  taking  following  car. 

30  U  R.  A.  628,  NATIONAL  TELEPH.  MFG.  CO.  v.  DU  BOIS,  165  Mass.  117, 

52  Am.  St.  Rep.  503,  42  N.  E.  510. 
RlKbt  to  sue  In  another  state. 

Cited  in  Eingartner  v.  Illinois  Steel  Co.  94  Wis.  84,  34  L.  R.  A.  508,  59  Am. 
St.  Rep.  859,  68  N.  W.  664  ( dissenting  opinion ) ,  majority  denying  court's  discre- 
tionary power  to  dismiss  action  on  cause  arising  in  and  between  citizens  of  an- 
other state. 

Validity     of     personal     Jndvment     against     nonresident     constractlveljr 
served. 

Cited  in  footnotes  to  Kemper-Thomas  Paper  Co.  v.  Shyer,  58  L.  R,  A.  173, 
which  denies  right  to  execution  against  other  property  in  state  for  unpaid  part  of 
judgment  against  nonresident  served  by  attachment  and  publication;  Cabanne  v. 
<iraf,  59  L.  R.  A.  735,  which  holds  void,  act  authorizing  service,  in  personal  action 
against  nonresident,  on  agent  in  charge  of  business  in  state  without  seizure  of 
property. 

30  L.  R.  A.  630,  STATE  ex  rel.  CHILDS  v.  SUTTON,  63  Minn.  147,  56  Am.  St. 

Rep.  459,  65  N.  W.  262. 
Eligibility   for  public   olllce. 

Cited  in  Opinion  of  the  Justices,  95  Me.  589,  51  Atl.  224  (by  minority),  holding 
that  resignation  does  not  remove  member  of  legislature's  disqualification  to  hold 
office  during  term  for  which  elected;  'State  ex  rel.  Dowdall  v.  Dahl,  69  Minn.  Ill, 
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72  N.  W.  53,  raising,  without  deciding,  question  whether  member  of  legislature 
may  hold  position  of  district  court  stenographer. 

Cited  in  footnote  to  State  ew  rel.  Goodell  v.  McGeary,  44  L.  R.  A.  446,  which 
holds  building  and  furnishing  new  house  with  intention  of  living  in  same  not 
make  owner  elector  of  ward  while  renting  elsewhere. 

Conatitntional  Interpretation. 

Cited  in  Davis  v.  Hugo,  81  Minn.  223,  83  N.  W.  984,  construing  eonstita 
tional  provision  that  municipal  charter  shall  take  effect  thirty  days  after  rati- 
fication according  to  apparent  meaning. 

30  L.  R.  A.  633,  AGRICULTURAL  INS.  CO.  v.  HAMILTON,  82  Md.  88,  51  Am. 

St.  Rep.  457,  33  Atl.  429. 
Condition  In  Insnmnce  pollejr  aarnlnat  ▼acanejr. 

Cited  in  Home  Ins.  Co.  v.  Boyd,  19  Ind.  App.  187,  49  N.  E.  285,  holding  that 
ceasing  to  use  house  for  living  purposes  violates  anti-vacancy  clause. 

Cited  in  footnotes  to  Home  Ins.  Co.  v.  Hancock,  52  L.  R.  A.  665,  which  boM^ 
house  not  vacant  because  custodian  has  access  to  onlv  one  room;  German  In^ 
Co.  V.  Russell,  58  L.  R,  A.  234,  which  holds  policy  absolutely  forfeited  by  allow- 
ing premises  to  .remain  vacant  time  specified  in  policy;  Henderson  Trust  Co.  ^• 
Stuart,  48  L.  R.  A.  49,  which  holds  executor  liable  for  loss  of  insurance  fros 
failure  to  apply  for  extension  of  vacancy  permit. 

Severability  of  Insurance* 

Cited  in  Dumas  v.  Northwestern  Nat.  Ins.  Co.  12  App.  D.  C.  265,  40  L.  R.  A. 
.')64,  footnote  p.  358,  holding  entirely  void,  policy  for  certain  amount  on  furnituri* 
ns  a  whole  for  breach  of  condition  as  to  part;  Germania  F.  Ins.  Co.  v.  SciiiM. 
09  Ohio  St.  141,  100  Am.  St.  Rep.  663,  68  N.  E.  706,  holding  provision  that  "tV.^ 
entire  policy  shall  be  void,"  under  specified  circumstances,  makes  policy  not  ^^^v^r 
able  risk. 

Cited  in  footnote  to  Southern  F.  Ins.  Co.  v.  Knight,  52  L.  R.  A.  70,  whi«'- 
liolds  policy  on  different  classes  of  property  for  premium  payable  in  gross  sun- 
indivisible. 

Distinguished  in  Taylor  v.  Anchor  Mut.  F.  Ins.  Co.  116  Iowa,  631,  57  L.  R  A. 
331,  93  Am.  St.  Rep.  261,  88  N.  W.  807,  holding  insurance  severable  on  dwelling 
and  live  stock  separately  valued  for  entire  premium. 

Effect  of  ln»ared'a  forfeiture  npon  ntortvavee'*  Interest. 

Cited  in  footnote  to  Oakland  Home  Ins.  Co.  v.  Bank  of  Commerce,  36  L  R.  -^ 
673,  which  holds  policy  not  avoided  as  to  mortgagee's  interest  by  insured's  vioU- 
tion  of  provision  against  transfer  of  property  without  consent. 

30  L.  R.  A.  636,  JACKSON  v.  BRITISH  AMERICA  ASSUR.  00.  106  Mich.  47, 
63  N.  W.  899. 
Followed  without  discussion  in  Jackson  v.  Orient  Ins.  Co.   106  Mich.  59.  03 
N.  W.  968. 

effect  of  riders  or  sllpa  attached   to  Insurance  policies. 

Cited  in  footnotes  to  Hardy  v.  Lancasliire  Ins.  Co.  33  L.  R.  A.  241,  which 
holds  mortgagee's  riglits  unaffected  by  additional  insurance  taken  by  mortijaff^r; 
Cutler  V.  Royal  Ins.  Co.  41  L.  R.  A.  159,  which  holds  that  standard  guaranty  to 
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maintain  80  per  cent  insurance  stamped  on  polii^  does  not  supersede  clause 
Avoiding  policy  for  additional  insurance. 

30  L.  R.  A.  644,  STORZ  v.  FINKELSTEIN,  46  Neb.  577,  65  N.  W.  195. 
.A.«tiona  on   nnUi-vrful  eontracts. 

Followed  in  P.  Schoenhofen  Brewing  Co.  v.  Whipple,  2  Herdman  (Neb.)  709, 
89  N.  W.  751,  denying  recovery  for  liquors  sold  by  firm  without  license  under 
license  issued  to  another  under  pretended  relation  of  principal  and  agent. 

Cited  in  Storz  ▼.  Finklestein,  48  Neb.  33,  66  N.  W.  1020,  denying  vendor's 
right  to  recover  for  beer  sold  for  purpose  of  unlawful  resale;  Rocco  v.  Frapoli, 
50  Neb.  667,  70  N.  W.  236,  refusing  to  enforce  accounting  upon  contract  for  un- 
licensed commission  sales  of  liquor;  Short  v.  Bullion-Beck  &  C.  Min.  Co.  20  Utah, 
32,  45  L.  R.  A.  607,  57  S.  W.  720,  denying  employee's  right  to  recover  for  over- 
time work  in  violation  of  eight-hour  law. 

30  L.  R.  A.  648,  Re  BELTON,  47  La.  Ann.  1614,  18  So.  642. 
Sole  cwnerslilp  of  corporate  stock. 

Cited  in  State  v.  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  106  La.  526,  31  So.  115, 
holding  judgment  against  sole  owner  of  corporate  stock  not  binding  on  corporation. 

EtiQuidatlon  of  corporations. 

Cited  in  Re  New  Orleans  Sanitary  Asso.  105  La.  177,  83  Am.  St.  Rep.  230,  29 
So.  337,  sustaining  putting  private  corporation  established  for  public  purpose  in 
liquidation. 

30  L.  R.  A.  65f,  EVANS  v.  KEYSTONE  GAS  00.  148  N.  Y.  112,  54  N.  Y.  S.  R. 

861,  51  Am.  St.  Rep.  681,  42  N.  E.  513. 
Rea  lp»a  loquitur. 

Cited  in  Dw>'er  v.  Buffalo  General  Electric  Co.  20  App.  Div.  136,  46  N.  Y.  Supp. 
874,  holding  evidence  that  insulation  of  dangerous  electric  wire  wore  off  where 
touching  brace  on  telegraph  pole  justifies  jury's  finding  of  negligence. 

LilabllltF  for  Injorjr  br  danireroas  agencies. 

Cited  in  footnote  to  Purdy  v.  Westinghouse  Electric  &  Mfg.  Co.  51  L.  R.  A. 
881,  which  holds  use  of  barrels  formerly  containing  explosive  substance  for 
shipping  iron  does  not  render  liable  for  injury  to  employee  by  explosion. 

—  For  escape  of  gwrn. 

Cited  in  Wichita  Gas,  Electric  Light  &  P.  Co.  v.  Wright,  9  Kan.  App.  736,  59 
Pac.  1085,  holding  company  liable  for  destruction  of  shade  trees,  shrubbery,  and  • 
grass  by  gas  escaping  from  street  main;  Armbruster  v.  Auburn  Gaslight  Co.  18 
App.  Div.  448,  46  N.  Y.  Supp.  158,  and  Siebrecht  v.  East  River  Gas  Co.  21  App. 
Div.  112,  47  N.  Y.  Supp.  262,  holding  company  liable  for  plants  in  greenhouse 
destroyed  by  gas  from  corroded  main. 

Cited  in  footnote  to  Consolidated  Gas  Co.  v.  Crocker,  31  L.  R,  A.  785,  which 
holds  failure  of  gas  company  to  exercise  care  to  discover  and  remedy  leak,  neg- 
ligence. 

Measure  of  damages  for  trespass. 

Distinguished  in  Mott  v.  Lewis,  62  App.  Div.  561,  65  X.  Y.  Supp.  31,  holding 
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charge  that  plaintiff  may  recover  difference  in  value  of  land  wHh  and  without  dirt 
piled  on  it,  error. 

30  L.  R.  A.  653,  SCliMEER  v.  GASLIGHT  CO.  147  N.  Y.  529,  70  X.  Y.  S.  R.  92, 

42  N.  E.  202. 
Liability  for  escape  of  vas. 

Cited  in  German- American  Ins.  Co.  v.  Standard  Gaslight  Co.  34  Misc.  595.  70 
N.  Y.  Supp.  384,  holding  gas  company  liable  for  fire  resulting  from  empIoye<>'« 
applying  match  to  pipe;  Anderson  v.  Standard  Gaslight  Co.  17  Misc.  627.  40 
N.  Y.  Supp.  671,  holding  gas  company  liable  for  fire  due  to  leaky  meter  im- 
properly inspected;  Tiehr  v.  Con8olidate<l  Gas  Co.  51  App.  Div.  447,  65  N.  Y. 
Supp.  10,  holding  jury's  finding  that  gas  company  was  liable  for  explosion  in 
street  manhole,  sustained  by  evidence;  Siebrecht  v.  East  River  Gas  Co.  21  App. 
Div.  112,  47  N.  Y.  Supp.  262,  holding  company  liable  for  plants  in  greenhou>e 
destroyed  by  gas  from  corroded  main;  Schaum  v.  Equitable  Gaslight  Co.  15  App. 
Div.  76,  44  N.  Y.  Supp.  284,  denying  gas  company's  liability  for  explosion  fmm 
cause  not  shown  where  employee  was  fixing  pipes;  Paden  v.  Van  Blarcom,  1<W 
Mo.  App.  195,  74  S.  W.  124,  holding  it  question  for  jury  whether  master  shouM 
not  have  examined  gas  valves  before  turning  on  and  lighting  gas  resulting  in 
explosion  and  injury  to  domestic. 

Cited  in  footnotes  to  Pine  Bluff  Water  &  Light  Co.  v.  Schneider.  33  L.  R.  X 
36C,  which  requires  gas  company  with  notice  of  break  in  pipes  to  take  precaution^ 
against  injury;  Richmond  Gas  Co.  v.  Baker,  36  L.  R.  A.  683,  which  holdt^  ^a^ 
company  liable  for  escape  of  gas  from  cracked  elbow  in  pipe  unsuccessfully  at- 
tempted to  be  repaired;  Barrickman  v.  Marion  Oil  Co.  44  L.  R.  A.  92,  which 
holds  gas  company  liable  for  furnishing  natural  gas  at  so  great  »  pressure  as  to 
set  building  on  fire;  McKenna  v.  Bridgewater  Gas  Co.  47  L.  R.  A.  790,  which 
denies  gas  company's  liability  for  explosion  due  to  bhmdering  act  of  employee 
of  other  company. 

'When    anestloit   of   contributory    nevllvence    for   Jury* 

Cited  in  People's  Gaslight  &  Coke  Co.  v.  Amphlett,  93  III.  App.  203,  holding 
negligence  in  hunting  gas  leak  with  lighted  match  question  for  jury. 

Llabllltr  for  Injury  by  dangerous  object*. 

Cited  in  Kleebauer  v.  Western  Fuse  &  Explosives  Co.  138  Cal.  505,  60  L.  R,  A. 
382,  94  Am.  St.  Rep.  62,  71  Pac.  617,  holding  storage  of  gun  powder  by  fuse  manu- 
facturer for  business  purposes  not  negligence  per  se. 

Cited  in  footnotes  to  Vieth  v.  Hope  Salt  k  Coal  Co.  57  L.  R,  A.  410,  which 
denies  liability  for  injury  to  neighbor  by  explosion  of  steam  boiler  operated  on 
own  premises  with  care  and  skill;  Purdy  v.  Westinghouse  Electric  &  Mfg.  Co. 
51  L.  R.  A.  881,  which  holds  use  of  barrels  formerly  containing  explosive  sub- 
stance for  shipping  iron  does  not  render  liable  for  injury  to  employee  by  explosion. 

30  L.  R.  A.  658,  HAR.MOX  v.  OLD  COLONY  R.  CO.  165  Mass.  100,  52  Am.  St. 

Rep.  499,  42  N.  E.  505. 
Effect    of    married    -women's    eaabllnv    acts    on    liusband's    common-law 
rlvhts. 

Followed  in  Texas  P.  R.  Co.  v.  Humble,  181  U.  S.  64,  45  L.  ed.  751,  21  Sup. 
Ct.  Rep.  520,  Affirming  38  C.  C.  A.  507,  97  Fed.  842,  and  Hamilton  v.  Great  FaJ/f 
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Street  R.  CJo.  17  Mont.  352,  43  Pac.  713,  sui^taining  married  woman's  right  to 
recover  for  impairment  of  capacity  to  labor. 

Cited  in  Kennelly  v.  Savage,  18  Mont.  122,  44  Pac.  400,  holding  husband  need 
not  join  in  wife's  lease  of  separate  property;  Ago  v.  Canner,  167  Mass.  392,  45 
Atl.  754,  sustaining  wife's  right  of  action  for  conversion  of  personalty  sold  by 
husband  in  her  absence;  Kelley  v.  New  York,  N.  H.  &  H.  R.  Oo.  168  Mass.  311, 
38  L.  R.  A.  633,  60  Am.  St.  Rep.  397,  46  X.  E.  1063,  holding  husband's  right  of 
action  for  loss  of  consortium  through  injury  to  wife  imaflfected  by  married 
women's  statutes;  Southern  R.  Co.  v.  Crowder,  135  Ala.  426,  33  So.  335,  sustain- 
ing" action  by  husband  to  recover  for  loss  Of  wife's  services  and  companionship 
caused  by  injury  to  her;  Bradford  v.  Worcester,  184  Mass.  561,  60  N  .E.  310, 
holding  that  married  woman  may  gain  settlement  in  state  although  husband  is, 
during  all  that  time,  absent  therefrom. 

Distinguished  in  Cullar  v.  Missouri,  K.  &  T.  R.  Co.  84  Mo.  App.  351,  sustain- 
ing husband's  right  to  recover  for  loss  of  wife's  domestic  service  by  negligent 
injury. 

30  L.  R.  A.  660,  SPRINGFIELD  F.  &  M.  INS.  CO.  v.  KEESEVILLE,  148  N.  Y. 
46,  51  Am.  St.  Rep.  667,  42  N.  E.  405. 

Insulllclemci'   of   "water   supply* 

Cited  in  footnote  to  Du  Bois  v.  Du  Bois  City  Waterworks  Co.  34  L.  R.  A.  92, 
which  holds  cancelation  of  contrnct  by  city  for  water  supply  not  justified  for 
inadequacy  of  supply. 

Liability  for  lire  loss  from  Inavllleleney. 

Cited  in  Miller  v.  Minneapolis,  75  Minn.  133,  77  N.  W.  788,  denying  city's 
liability  for  neglig»ently  suffering  fire  hydrants  to  become  clogged;  Planters'  Oil 
Mill  v.  Monroe  Waterworks  &  Light  Co.  52  La.  Ann.  1248,  27  So.  684,  denying 
municipal  liability  for  failure  of  contracting  private  water  company  to  furnish 
adequate  fire  protection;  Ukiah  City  v.  Ukiah  Water  &  Improv.  Co.  142  Cal.  178, 
64  L.  R.  A.  234,  100  Am.  St.  Rep.  107,  75  Pac.  773,  denying  liability  of  water 
company  to  city  for  loss  by  negligent  failure  to  furnish  sufficient  water,  in 
absence  of  express  contract  to  that  effect ;  Smith  v.  Great  South  Bay  Water  Co.  82 
App.  Div.  428,  81  N.  Y.  Supp.  812,  denying  right  of  taxpayer  to  action  against 
water  company  under  contract  with  municipality,  to  recover  for  loss  by  inade- 
(juate  force  for  fire  extinguishment. 

Cited  in  footnotes  to  Gorrell  v.  Greensboro  Water  Supply  Co.  46  L.  R.  A.  513, 
which  sustains  right  of  action  by  citizen  for  breach  of  water  company's  contract 
to  supply  sufficient  water  to  prevent  loss  by  fire;  Middlesex  Water  Co.  v.  Knapp- 
mann  Whiting  Co.  49  L.  R.  A.  572,  which  holds  water  company  failing  to  supply 
sufficient  water  for  fire  purposes  liable  to  consumer  for  loss  of  property  by  fire. 

Cited  in  note  (61  L.  R.  A.  35,  95)  on  establishment  and  regulation  of  municipal 

water  supply. 

Disapproved  in  Lenzen  v.  New^  Braunfels,  13  Tex.  Civ.  App.  361,  35  S.  W.  341, 
holding  city  liable  for  negligent  failure  to  supply  water  to  extinguish  fires. 

Municipal  water^orlt*  as  nonKOvernmental  enterprise. 

Cited  in  footnote  to  Newport  v.  Com.  45  L.  R.  A.  518,  which  holds  city  taxaUe 
for  waterworks  franchise. 
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LlabllltT  for  aonfeajNiBec  or  ■uULfeaaaace  la   perfonalac   soveraaiemlal 
funetloa. 

Cited  in  Lefroia  v.  Monroe  County,  162  N.  Y.  567,  50  L.  R.  A.  208,  57  N.  E.  185. 
denying  county's  liability  for  acts  of  officials  creating  nuisance  by  spreadinc 
sewage  on  almshouse  farm ;  Peaty  v.  New  York,  33  Misc.  235,  67  N.  Y.  Supp.  276. 
denying  city's  liability  for  death  of  employee  caused  by  breaking  of  defectiiv 
fire  alarm  pole;  Doty  v.  Port  Jenris,  23  Misc.  314,  52  N.  Y.  Supp.  57,  denyiiig 
liability  of  village  for  killing  of  person  by  incompetent  policeman;  Beynolds  r. 
Board  of  Education,  33  App.  Div.  93,  53  N.  Y.  Supp.  75,  denying  school  board's 
liability  for  act  of  "attendance  officer"  wrongfully  arresting  scholar  killed  bj 
train  while  trying  to  escape;  Nicholson  v.  Detroit,  129  Mich.  256,  56  L.  R.  A. 
605,  88  N.  W.  695,  denying  city's  liability  for  death  of  employee  contracting 
smallpox  in  tearing  down  pesthouse;  Hughes  v.  Auburn,  161  N.  Y.  106,  46  L  R. 
A.  639,  55  N.  £.  389,  denying  city's  liability  for  disease  or  death  superinduced  by 
negligent  construction  or  maintenance  of  sewer;  Corbett  v.  St.  Vincent's  Indiu- 
trial  School,  177  N.  Y.  22,  68  X.  E.  997,  Affirming  79  App.  Div.  349,  79  X.  Y. 
Supp.  369,  holding  charitable  corporation  acting  as  one  of  governmental  agencit>» 
of  state  in  receiving  boy  convicted  of  crime,  not  liable  for  negligence  toward 
him;  Snouffer  v.  Cedar  Rapids  &  M.  0.  R.  Co.  118  Iowa,  307,  92  N.  W.  79,  hold 
ing  power  of  city  over  streets,  legislative  one,  vested  in  it,  to  which  all  ordinances 
and  regulations  are  subject. 

Distinguished  in  effect  in  Tilford  v.  New  York,  1  App.  Div.  201,  37  N.  Y.  Supp. 
185,  denying  city's  liability  for  ultra  vires  act  of  officers  imposing  quarantine; 
Workman  v.  New  York  City,  179  U.  S.  579,  45  L.  ed.  327,  21  Sup.  Ct.  Rep.  212 
(dissenting  opinion),  majority  holding  city  liable  for  negligent  oollision  of  nre- 
boat  with  another  vessel ;  Esberg  Cigar  Co.  v.  Portland,  34  Or.  289,  301,  43  L 
R.  A.  440,  75  Am.  St.  Rep.  651,  55  Pac.  961,  holding  city  liable  for  damages 
caused  by  bursting  of  improperly  constructed  water  main;  Fordham  v.  Gouver- 
neur,  16  App.  Div.  624,  44  N.  Y.  Supp.  1117,  by  Landon,  J.,  dissenting,  who  holds 
village  liable  for  creation  of  obstruction  in  highway  by  water  conunissioners. 

Rlffht  of  action   for  maniclpal  aeffliffence. 

Cited  in  Barry  v.  Port  Jervis,  64  App.  Div.  278,  72  N.  Y.  Supp.  104,  holding 
charter  requirement  of  forty-eight-hour  notice  of  personal  injuries  resulting  from 
negligence  as  condition  precedent  to  action,  unconstitutional. 

"Water  rates. 

Cited  in  footnotes  to  Brymer  v.  Butler  Water  Co.  36  L.  R.  A.  260,  which 
holds  system  of  water  rates  yielding  only  fair  profit  to  owners  after  paying 
charges  should  not  be  reduced;  Detroit  v.  Board  of  Water  Comrs.  31  L.  R.  A. 
463,  which  denies  right  to  compel  incorporated  board  of  water  commissioners  to 
furnish  water  free  to  house  of  correction. 

30  L.  R.  A.  665,  ISAACS  v.  BARBER,  10  Wash.  124,  45  Am.  St.  Rep.  772,  38 

Pac.  871. 
Rlfflita   of   prior   approprlator   of  "water. 

Followed  in  Wold  v.  May,  10  Wash.  158,  38  Pac.  875,  sustaining  right  of  prior 
appropriator  of  waters  of  creek,  according  to  prevailing  custom,  as  against  ri- 
parian owner. 

Cited  in  Benton  v.  Johncox,  17  Wash.  280,  39  L.  R.  A.  109,  footnote  p.  107, 
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61  Am.  St.  Rep.  912,  49  Pac.  495,  requiring  protection  of  riparian  owner  against 
subsequent  appropriation;  Crawford  Co.  v.  Hall  (Neb.)  60  L.  R.  A.  905,  93  N.  W. 
781,  construing  statute  as  recognition  of  custom  of  appropriation,  of  water,  and  as 
vesting  title  in  prior  appropriators  thereof,  as  against  subsequent  riparian  owners. 

Cited  in  footnotes  to  Chamock  v.  Higuerra,  32  L.  R.  A.  190,  which  sustains 
riparian  owner's  right  to  raise  water  by  pumps  for  irrigation;  Longmire  v. 
Smith,  58  L.  R.  A.  308,  which  holds  first  appropriator  for  irrigation  not  de- 
prived of  rights  by  failure  at  first  to  describe  dejinite  measurement  of  what  he 
uses  and  to  furnish  clear  evidence  of  amount  required;  North  Point  Consol. 
Irrig.  Co.  v.  Utah  &  S.  L.  Canal  Co.  40  L.  R.  A.  851,  which  holds  right  to  irrigate 
land,  subject  to  duty  to  take  care  not  to  injure  others  with  seepage  or  waste 
water  unfit  for  irrigation;  Salt  Lake  City  v.  Salt  Lake  City  Water  &  Electrical 
Power  Co.  61  L.  R.  A.  648,  which  denies  prior  appropria tor's  right  to  com- 
plain of  noninjurious  use  by  upper  proprietor;  Hague  v.  Nephi  Irrig.  Co.  41 
Li.  R.  A.  311,  which  holds  appropriation  of  more  water  than  needed  ineffectual  to 
prevent  subsequent  appropriation  of  excess;  Bruening  v.  Dorr,  35  L.  R.  A.  640, 
which  denies  right  to  use  water  of  spring  for  irrigation  as  against  prior  appro- 
priator of  stream  into  which  it  percolates;  Crawford  Co.  v.  Hall,  60  L.  R,  A. 
889,  which  holds  right  to  use  water  acquired  by  appropriation  superior  to  that 
of  subsequent  riparian  proprietor. 

Cited  in  notes  (30  L.  R.  A.  186)  on  appropriation  of  percolating  waters  on 
public  lands;  (41  L.  R.  A.  743)  on  correlative  rights  of  upper  and  lower  pro- 
prietors as  to  use  and  flow  of  water  in  stream;  (59  L.  R.  A.  821)  on  liability  for 
damming  back  water  of  stream. 

30  L.  R.  A.  680,  BROWN  v.  SMITH,  19  R.  I.  319,  33  Atl.  466. 
Divorced  father's  llmblllty  for  support  of  cblld. 

Cited  in  McKay  v.  McKay,  125  Cal.  71,  57  Pac.  677,  denying  court's  power  to 
require  reimbursement  of  stepfather  by  divorced  father  for  support  of  children. 

Cited  in  footnotes  to  Foss  v.  Hartwell,  37  L.  R.  A.  589,  which  denies  divorced 
father's  liability  to  subsequent  husband  of  wife  for  support  of  child  surrep- 
titously  taken  by  mother;  Re  Zilley,  40  L.  R.  A.  579,  which  holds  father  liable  to 
pay  mother  after  divorce  for  keeping  child  wliich  father  entitled  to  under  de- 
cree; Keller  v.  St.  Louis,  47  L.  R.  A.  391,  which  denies  mother's  right  of  action 
for  injury  to  child  given  her  by  divorce  decree  without  provision  as  to  its  support. 

Action  by  mother  for  loss  by  cblld's  InJitrT. 

Cited  in  McGarr  v.  National  &  P.  Worsted  Mills,  24  R.  I.  449,  60  L.  R.  A. 
124,  96  Am.  St.  Rep.  749,  53  Atl.  320,  sustaining  right  of  mother,  supporting 
family,  to  recover  expense  caused  by  wrongful  injury  to  child. 

30  L.  R.  A.  682,  MILLER  v.  McCARDELL,  19  R.  I.  304,  33  Atl.  445. 
Covenant  to  maintain  leased  prentlaes. 

Cited  in  Love  joy  v.  Townsend,  25  Tex.  Civ.  App.  386,  61  S.  W.  331,  holding 
landlord  agreeing  to  repair  and  keep  in  repair,  obligated  to  do  so,  without  regard 
to  condition  of  roof  at  date  of  lease. 

Cited  in  footnote  to  Marshall  v.  Rugg,  33  L.  R,  A.  679,  which  holds  actual 
termination  of  tenancy  "expiration"  of  lease  within  covenant  as  to  restoring 
property. 
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30  L.  R.  A.  684,  HOWE  v.  MINNEAPOLIS,  ST.  P.  &  S.  STE.  M.  R,  CO.  62  Minn. 

71,  54  Am.  St.  Rep.  616,  64  N.  W.  102. 
Duty    to   look   and    listen   at   erossinff. 

Cited  in  Snider  v.  New  Orleans  &  C.  R.  Co.  48  La.  Ann.  12,  18  So.  695,  holding 
person  before  crossing  car  track  should  look  and  listen  at  time  and  place  where 
precaution  effective. 

Cited  in  footnotes  to  Western  &  A.  R.  Co.  v.  Ferguson,  54  L.  R.  A.  803,  which 
holds  failure  to  look  within  30  feet  of  track  not  prevent  recovery-;  Woehrle  v. 
^linnesota  Transfer  R.  Oo.  62  L.  R.  A.  349,  which  holds  traveler's  failure  to 
look  and  listen  when  watchman  absent  not  negligence  per  se;  Lorenz  v.  Burlington, 
C.  R.  &  N.  R.  Co.  56  L.  R.  A.  753,  which  holds  negligence  of  one  pursuing  cow, 
in  not  looking  and  listening  before  crossing  railroad  track,  for  jury. 

I  m  pa  tins    driver's    ne^llffence    to    passenger. 

Cited  in  Johnson  v.  St.  Paul  City  R.  Co.  67  Minn.  262,  36  L.  R,  A.  587,  69 
N.  W.  900,  holding  negligence  of  driver  not  imputable  to  person  riding  in  funeral 
procession;  Finley  v.  Chicago,  M.  &  St.  P.  R.  Co.  71  Minn.  476,  74  X.  W.  174, 
holding  negligence  of  husband  driving  not  imputable  to  wife;  Cunningham  t. 
Thief  River  Falls,  84  Minn.  28,  86  N.  W.  763,  holding  negligence  of  driver  not 
imputable  to  person  invited  to  ride  with  friends ;  Koplitz  v.  St.  Paul,  86  Minn. 
375,  58  L.  R.  A.  75,  90  N.  W..794,  holding  negligence  of  member  of  picnic  party 
dri>ing  omnibus  not  imputable  to  young  lady  passenger. 

Cited  in  footnote  to  Illinois  C.  R.  Co.  v.  McLeod,  52  L.  R.  A.  954,  which  holds 
hirer  of  team  and  driver  bound  to  check  letter's  attempt  to  cross  track  without 
st<»pping  or  listening  for  train. 

'When  contributory   ne^llffence  question   for  Jurj-. 

Cited  in  Wosika  v.  St.  Paul  City  R.  Co.  80  Mimi.  368,  83  N.  W.  386,  holding 
negligence  of  passenger  by  invitation  in  wagon,  without  control  over  team  or 
driver,  question  for  jury. 

30  L.  R.  A.  689,  ANOKA  LUMBER  CO.  v.  FIDELITY  &  C.  CO.  63  :Minn.  286,  65 

N.  W.  353. 
Notice  to  Insurer. 

Cited  in  Grand  Rapids  Electric  Light  &  P.  Co.  v.  Fidelity  &  C.  Co.  Ill  Mich. 
151,  69  N.  W.  249,  holding  notice  need  not  be  given  to  insurer  against  employer's 
liability  until  accident  and  claim  for  damages:  Comstock  v.  Fraternal  Acci. 
Asso.  116  Wis.  390,  93  N.  W.  22,  holding  accident  policy  not  avoided  in  absence 
of  unequivocal  language,  by  failure  of  insured  to  give  notice  of  accident  within 
time  specified,  because  of  incapacity. 

Cited  in  footnote  to  Munz  v.  Standard  Life  &  Acci.  Ins.  Co.  62  L.  R.  A.  48.5, 
which  holds  insurer  not  released  from  liability  for  failure  to  furnish  notice  and 
proofs  of  death  within  required  time,  by  beneficiary  not  learning  of  death  or  of 
policy  within  such  time. 

Distinguished  in  Underwood  Veneer  Co.  v.  London  Guarantee  &  Acci.  Co.  100 
Wis.  382,  75  N.  W^.  996,  construing  provision  for  notice  "upon  occurrence  of 
accident  and  also  upon  receipt  of  claim,"  as  requiring  notice  on  both  occasions. 

Ijlability    to    assured    not    paylnir    Judsment. 

Cited  in  Pickett  v.  Fidelity  &  (  .  Co.  GO  S.  C.  491,  38  S.  E.  160,  holding  in- 
surer liable  to  insolvent  assured  not  paying  employee's  judgment;  Hoven  v.  Em- 
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plovers  liability  Assur.  Corp.  93  Wis.  208,  32  L.  R.  A.  390,  footnote  p.  388,  32 
X.  W.  388,  holding  payment  of  claims  for  injuries  to  employee  not  condition 
precedent  to  suit  on  employer's  liability  policy;  Sanders  v.  Frankfort  M.  Acci. 
A  Plato  Glass  Ins.  Co.  72  X.  H.  493,  101  Am.  St.  Rep.  688,  57  Atl.  655,  con- 
struing employer's  liability  policy  as  indemnity  against  liability. 

Rlflfl^t  of  emploj-ee  to  proceeds  of  employer's  liability  Inaarance. 

Cited  in  Moore  v,  Los  Angeles  Iron  &  Steel  Co.  89  Fed.  75,  holding  insurer 
and  insured  may  be  sued  jointly  by  injured  employee  under  statute  making  in- 
demnitor and  indemnitee  jointly  liable. 

Cited  in  footnotes  to  Embler  v.  Hartford  Steam  Boiler  Inspection  &  Ins.  Co. 
44  L.  R.  A.  512,  which  denies  right  of  personal  representatives  of  employee  to 
recover  on  policy  taken  out  by  employer  insuring  against  injury  to  employees; 
Boisseau  v.  Penn,  57  L.  R.  A.  380,  which  holds  execution  not  lien  on  interest  of 
debtor  in  twenty -year  distribution  poljcy  on  his  life  which  ceases  on  failure  to 
pay  premiums. 

Distinguished  in  Frye  v.  Bath  Gas  &  Electric  Co.  97  Me.  245,  59  L.  R.  A.  446, 
D4  Am.  St.  Rep.  500,  54  Atl.  395,  denying  right  of  injured  employee  to  enforce 
indemnity  insurance  where  employer  insolvent;  Bain  v.  Atkins,  181  Mass.  244, 
57  L.  R.  A.  792,  footnote  p.  791,  92  Am.  St.  Rep.  411,  63  S.  E.  414,  denying 
right  of  injured  person  to  sue  insurer  against  loss  through  liability  for  injuries, 
after  settlement  with  insured. 

Employer's  liability  Insarance. 

Cited  in  Employers  Liability  Assur.  Corp.  v.  Light,  Heat  &  Power  Co.  28  Ind. 
App.  441,  63  N.  E.  54,  holding  "immediate  medical  attention''  for  which  insurer 
liable,  as  attention  during  period  necessary  to  notify  insurer;  Cornell  y.  Travelers' 
Ins.  Co.  66  App.  Div.  563,  73  N.  Y.  Supp.  341,  holding  that  insured  may  re- 
cover expense  of  successfully  defending  suit,  where  insurance  company  fails  to 
defend. 

Cited  in  footnotes  to  Shakman  v.  United  States  Credit  System  Co.  32  L.  R.  A. 
383,  which  holds  contract  to  indemnify  merchant  against  loss  by  insolvency  of 
customers,  contract  of  insurance;  People  ex  rel.  Kasson  v.  Rose,  44  L.  R.  A.  124, 
which  holds  guaranteeing  fidelity  of  officers  and  performance  of  contracts,  in- 
surance. 

AMisnment   of   Indemnity   Inaarance. 

Cited  in  Fenton  v.  Fidelity  &  C.  Co.  36  Or.  290,  48  L.  R.  A.  772,  footnote 
p.  770,  56  Pac.  1096,  holding  indemnity  against  liability  for  injuries  to  em- 
ployees assignable  though  employer  insolvent. 

Cited  in  note  (44  L.  R.  A.  180,  183)  on  assignability  of  cause  of  action  for 
personal  injuries. 

30  L.  R.  A.  693,  STRAUSS  v.  CAROLINA  INTERSTATE  BLDG.  &  L.  ASSO. 

117  N.  C.  308,  53  Am.  St.  Rep.  585,  23  S.  E.  450. 
Itlfl^lftts  of  borrowing  member  of  Insolyent  loan  amoclatlon. 

Cited  in  Manorita  v.  Fidelity  Trust  &  Loan  Co.  101  Fed.  12,  and  Williams 
T.  Maxwell,  123  N.  C.  593,  31  S.  E.  821,  holding  borrowing  stockholder  of  loan 
association  entitled  to  credit  for  all  payments,  less  pro  rata  share  of  losses; 
Meares  v.  Davis,  121  N.  C.  129,  28  S.  E.  188,  holding  borrowing  stockholder  of 
insolvent  loan   association  not  entitled   to   surplus  on  mortgage  sale  equal   to 
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pro  rata  share  of  deficiency;  Meares  v.  Duncan,  123  N.  C.  205,  31  S.  E^  476, 
holding  married  woman  who  is  borrowing  stockholder  of  loan  association  liable 
for  share  of  losses;  Armstrong  v.  United  States  Bldg.  &  L.  Asso.  15  App.  D.  GL 
18,  holding  borrowing  member  of  insolvent  loan  association  chargeable  with 
present  money  value  of  unpaid  instalments;  Uale  v.  Cairns,  8  N.  D.  150,  44 
L.  R.  A.  262,  73  Am.  St.  Rep:  746,  77  N.  W.  1010,  denying  right  of  borrowing 
member  of  insolvent  loan  association  to  apply  stock  pa^^ments  on  mortga^; 
Young  y.  Improvement  Loan  &  Bldg.  Asso.  48  W.  Va.  524,  38  S.  £.  670,  holding 
borrowing  member  of  insolvent  association  chargeable  with  debt  and  interest* 
crediting  all  payments  except  stock  dues;  Coltrane  v.  Baltimore  Bldg.  &  L. 
Asso.  110  Fed.  305,  holding  borrower  upon  winding  up  insolvent  association 
entitled  to  credit  for  interest  and  premiums  paid;  People's  Bldg.  &  L.  Asso.  v. 
McPhilamy,  81  Miss.  82,  59  L.  R.  A.  745,  footnote  p.  743,  95  Am.  St.  Rep.  693, 
32  So.  1001,  requiring  stock  payments  of  borrowing  member  to  share  losses  and 
expenses  of  winding  up  loan  association;  Reddick  v.  United  States  Bldg.  &  L. 
Asso.  106  Ky.  112,  49  S.  \V.  1075,  charging  borrowing  member  with  amount  of 
loan  and  interest,  and  crediting  him  with  amounts  paid  in  and  reasonably  cer- 
tain approximate  value  of  his  stock;  Meares  v.  Finlayson,  55  S.  C.  117,  32  S.  £. 
986,  raising,  without  deciding,  question  of  liability  of  borrowing  member  assign- 
ing stock  as  security  for  pro  rata  share  of  losses. 

Application  of  payments  to  loan  association* 

Cited  in  Hollowell  v.  Southern  Bldg.  &  L.  Asso.  120  N.  C.  287,  26  S.  £.  781, 
holding  loan  association  charges  against  borrowing  member  in  excess  of  lawful 
interest,  usurious;  Pollock  v.  Carolina  Interstate  Bldg.  k  L.  Asso.  51  S.  C.  426, 
04  Am.  St.  Rep.  683,  29  S.  E.  77,  holding  borrowing  member  of  loan  association 
entitled  to  credit  on  debt  for  all  moneys  paid;  People's  Loan  &  Sav.  Asso.  v. 
Fowble,  17  Utah,  130,  53  Pac.  999,  and  Hale  v.  Thomas,  20  Utah,  432,  59  Pac 
241,  holding  borrower  from  loan  association  entitled  to  have  stod^  dues  credited 
on  loan;  Western  Sav.  Co.  v.  Houston,  38  Or.  381,  65  Pac  611,  and  Hale  v. 
Stenger,  22  Wash.  520,  61  Pac  156,  holding  that  on  foreclosure,  borrower  from 
loan  association  entitled  to  have  all  payments,  under  whatever  name,  credited; 
Meares  v.  Butler,  123  N.  C.  207,  31  S.  E.  477,  holding  that  wife  mortgaging 
land  to  secure  husband's  debt  to  loan  association  cannot  counterclaim  usurious 
interest  not  paid  by  her. 

Cited  in  footnote  to  Roberts  v.  American  Bldg.  &  L.  Asso.  33  L.  R.  A.  744, 
which  holds  amoimt  recoverable  on  loan  association  mortgage,  amoimt  of  in- 
terest, dues,  and  fines  and  present  value  of  anticipated  payments. 

Cited  in  note  (36  L.  R.  A.  222)  on  fines  in  building  and  loan  associationa. 

Po'wer  of  aale  In  mortarnffe. 

Cited  in  Hussey  v.  Hill,  120  N.  C.  316,  58  Am.  St.  Rep.  789,  26  S.  E,  919, 
holding  that  assignment  of  mortgage  does  not  earry  with  it  power  of  sale  therein. 

30  L.  R.  A.  696,  SCOTT  v.  FISHBLATE,  117  N.  C.  265,  23  S.  E.  436. 
LiabllitT  of  ofllcer  for  Judicial  act. 

Cited  in  Calhoun  v.  Little,  106  Ga.  341,  43  L.  R.  A.  632,  footnote  p.  630,  71 
Am.  St.  Rep.  254,  32  S.  E.  86,  denying  personal  liability  of  inferior  judicial 
officer  for  tmofficial  sentence  imposed  under  illegal  ordinance  whicih  judge  held 
valid;  Albers  v.  Merchants'  Kxchange,  138  Mo.  164,  39  S.  W.  473,  holding  cor- 
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porate  directors  not  liable  for  suspending  member  of  merchant's  exchange  with- 
out;  malice. 

Cited  in  footnotes  to  Webb  v.  Fisher,  60  L.  R.  A.  791,  which  holds  judge  not 
subject  to  private  action  for  corruptly  entering  decree  disbarring  attorney;  Till- 
man v.  Beard,  46  L.  R.  A.  215,  which  denies  liability  of  village  president,  pro- 
curing arrest  for  violating  void  ordinance. 

XKstinguished  in  Re  Briggs,  135  N.  0.  129,  47  S.  E.  403,  sustaining  right  of 
appeal  of  witness  adjudged  guilty  of  contempt  for  unlawful  refusal  to  answer. 

30  L.  R.  A.  697,  MAJOR  v.  CAYCE,  98  Ky.  367,  33  S.  W.  93. 

30  L.  R.  A.  700,  GUM-ELASTIC  ROOFING  CO.  v.  MEXICO  PUB.  00.  140  Ind. 

158,  39  N.  E.  443. 
SCshlblt  as  part  of  complaint* 

Cited  in  Indiana  Mut.  Bldg.  &,  L.  Asso.  v.  Plank,  152  Ind.  198,  52  N.  E.  991, 
holding  exhibit  not  foundation  of  pleading  cannot  be  considered  in  determining 
sufficiency;  Dudley  v.  Pigg,  149  Ind.  364,  48  N.  E.  642,  holding  in  action  to  re- 
voke widow's  election,  copy  filed  as  exhibit  cannot  be  considered;  Fitch  v.  Byall, 
149  Ind.  557,  49  N.  £.  455,  holding  copy  of  summons  filed  as  exhibit  cannot  be 
considered  in  aid  of  complaint  to  set  aside  judgment  for  want  of  proper  service; 
First  Nat.  Bank  v.  Greger,  157  Ind.  480,  62  N.  E.  21,  holding  minutes  of  board 
reducing  assessment  attached  as  exhibit  cannot  be  considered  in  determining 
sufficiency  of  complaint  to  enjoin  collection  of  taxes;  Marley  v.  National  Bldg. 
Loan  &  Sav.  Asso.  No.  2,  28  Ind.  App.  370,  62  N.  E.  1023,  holding  in  suit  to 
cancel,  bond  and  mortgage  attached  as  exhibit  cannot  be  considered  in  aid  of 
complaint;  Kelley  v.  Houts,  30  Ind.  App.  477,  66  N.  E.  408,  denying  necessity  of 
making  judgment  in  foreclosure  part  of  complaint  in  subsequent  action  to  fore- 
close equities  of  junior  lien  holders  theretofore  omitted. 

Pleading    leipal    coneliuionB* 

Cited  in  Poland  v.  Frankton,  142  Ind.  550,  41  N.  E.  1031,  holding  allegation  in 
action  to  restrain  execution  of  lighting  contract,  that  town  will  not  have  money 
to  meet  indebtedness,  legal  conclusion;  Weir  v.  State,  161  Ind.  438,  68  N.  E. 
1023,  holding  averment  that  relatrix  was  entitled  to  attend  public  school,  mere 
conclusion,  not  obviating  necessity  of  averment  that  she  was  unmarried. 

IrrearalarltT  of  Jad^ment  a«  basis  for  collateral  attack. 

Cited  in  George  v.  Nowlan,  38  Or.  541,  64  Pac.  1,  denying  equitable  relief 
against  judgment  in  excess  of  amount  demanded  in  complaint;  Mott  v.  State, 
145  Ind.  354,  44  N.  E.  548,  holding  judgment  including  improper  items  by  court 
having  jurisdiction  not  collaterally  assailable,  and  referring  particularly  to  an- 
notation in  30  L.  R.  A.  700;  Winslow  v.  Green,  155  Ind.  370,  58  N.  E.  259,  hold- 
ing conviction  not  assailable  on  habeas  corpus  for  failure  to  arraign  or  enter 
plea ;  Davis  v.  Clements,  148  Ind.  607,  62  Am.  St.  Rep.  539,  47  N.  E.  1056,  holding 
judgment  of  foreclosure  not  enjoinable  for  mere  irregularities;  Fitch  v.  Byall, 
149  Ind.  557,  49  N.  E.  455,  denying  injunction  against  judgment  asked  on  ground 
of  want  of  proper  service. 

Cited  in  notes  (30  L.  R.  A.  793)  on  injunction  against  judgments  obtained 
by  fraud,  accident,  mistake,  surprise,  and  duress;  (31  L.  R.  A.  202,  203,  206) 
on  injunctions  against  judgments  for  want  of  jurisdiction,  or  which  are  void. 
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30  L.  R.   A.   707,   LEVVSTEIX  BROS.  v.  O'BRIEX,   106  Ala.  352,  54   Adl   St. 
Rep.  56,  17  So.  550. 

30  L.  R.  A.  713,  HOUSTON  DIRECT  NAV.  CO.  v.  INSURANCE  CO.  OF  N.  A. 

8J)  Tex.  1,  59  Am.  St.  Rep.  17,  32  S.  W.  889. 
'What  constitutes  Interstate  commerce. 

Cited  in  Texas  &  P.  R.  Co.  v.  Payne,  15  Tex.  Civ.  App.  60,  38  S.  W.  3i>J. 
holding  shipment  over  line  within,  from  point  without,  stat«  interstate  com- 
merce; Texas  k  P.  R.  Co.  v.  Davis,  93  Tex.  380,  54  S.  W.  383,  in  opinion  of 
court  of  civil  appeals,  holding  shipment  from  point  to  point  within  stat««  of 
cattle  driven  in  from  another,  interstate  commerce  (reversed  by  supreme  court 
on  other  points)  ;  State  v.  International  &  6.  N.  R.  Co.  31  Tex.  Civ.  App.  22±, 
71  S.  W.  994,  holding  shipment,  foreign  one,  when  its  final  destination  was  out- 
side state,  although  first  shipped  to  point  within  state,  from  whicii  foreign  bill 
of  lading  was  taken. 

Cited  as  overruled  in  Texas  A  P.  R.  Co.  v.  Walker,  25  Tex.  Civ.  App.  217.  60 
S.  W.  796,  refusing  to  sustain  assignment  of  error  that  shipment  from  point  to 
point  in  state  is  Interstate  commerce,  although  final  destination  is  withoat  state. 

State  la'ws  and  Interstate  conftmerce. 

Cited  in  Robinson  v.  New  York  &  T.  S.  S.  Co.  36  Misc.  706,  74  N.  Y.  Supp. 
384,  holding  contract  for  transportation  to  point  without  state,  not  governed  by 
state  statute;  Houston,  E.  k  W.  T.  R.  Co.  v.  Scale,  28  Tex.  Civ.  App.  366,  67 
S.  W.  437,  sustaining  limitation  of  liability  to  its  own  line,  by  railroad  com- 
pany engaged  in  interstate  carriage. 

Cited  in  note  (60  L.  R.  A.  644)  on  corporate  taxation  and  the  commerce  clause. 

;J0  L.  R.  A.  716,  TAYIX)R  v.  HART,  73  Miss.  22,  18  So.  546. 
Effect    of    destruction    of    premises    on    tenant's    liability-. 

Cited  in  footnote  to  Arbenz  v.  Exley,  61  L.  R.  A.  957,  which  holds  tenant  of 
land  not  released  by  total  destruction  of  building  included  in  lease. 

:}0  L.  R.  A.  719,  WEBSTER  v.  DWELLING  HOUSE  INS.  CO.  53  Ohio  St.  558, 

53  Am.  St.  Rep.  658,  42  N.  E.  546. 
Provision   of  policy  relative  to  Insured's  title  to  land. 

Cited  in  Maacott  v.  First  Nat.  F.  Ins.  Co.  69  Vt.  120,  37  Atl.  255,  sustaining 
validity  of  insurance  running  to  liusband  and  wife  on  building  built  by  both  on 
wife's  land;  Warren  v.  Springfield  F.  &  M.  Ins.  Co.  13  Tex.  Civ.  App.  469,  35 
S.  W.  810,  holding  insurance  in  husband's  name  on  homestead  built  with  com- 
numity  funds  on  wife's  land,  valid. 

Forfeitures. 

Cited  in  Brush  Electric  Co.  v.  Warwick  Electric  Mfg.  Co.  4  Ohio  N.  P.  280. 
holding  tliat  failure  to  pay  purchase  money  on  day  named  in  land  contract  does 
not  work  forfeiture;  Forest  City  Ins.  Co.  v.  Hardesty,  182  111.  45,  74  Am.  .St. 
Hep.  161,  55  N.  E.  139,  holding  change  of  title  by  death  of  assured  does  not 
work  forfeiture  of  fire  insurance. 
Construction   of  insurance  contracts. 

Cited  in  Terwilliger  v.  National  Ma.sonic  Acci.  Asso,  197  111.  13,  63  N.  E.  1034, 
holding  insured  entitled  to  most  favorable  construction  of  insurance  oontract. 
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Coiftstriictlon  of  statute  flxlns  Insarer's  liabllitT* 

Distinguished  in  Doten  v.  ^tna  Ins.  Co.  77  Minn.  477,  80  N.  W.  630,  holding 
Eftatute  avoiding  insurance  upon  vacancy  without  permission  unaffected  by  clause 
fixing  insurer's  liability  in  absence  of  change  increasing  risk. 

30  L.  R.  A.  722,  DE  FORD  v.  PAINTER,  3  Okla.  80,  41  Pac.  96. 
Court's  povver  to  examine  -vrltneMi. 

Cited  in  note  (57  L.  R.  A.  879)  on  power  of  court  to  call  and  examine  witness. 

l^hat  Included  nnder  bomeatead  exemption  statnte. 

Cited  in  Smith  v.  Guckenheimer,  42  Fla.  47,  27  So.  900  (dissenting  opinion), 
majority  holding  that  homestead  exemption  law  does  not  include  store  rooms 
inseparably  attached  to  residence  of  owner. 

30  L.  R.  A.  730,  NORTHERN  P.  R.  CO.  v.  PAUSON,  17  C.  C.  A.  287,  44  U.  S. 

App.  178,  70  Fed.  Rep.  585. 
I^lat»lllty  for  expulsion  of  pasaen^er  presenting  defective  tlclcet. 

Cited  in  Hot  Springs  R.  Co.  v.  Deloney,  65  Ark.  181,  67  Am.  St.  Rep.  913.  45 
S.  W.  351,  holding  railroad  liable  for  ejection  of  passenger  with  ticket  im- 
properly made  out;  Scofield  v.  Pennsylvania  Co.  56  L.  R.  A.  220,  50  C.  C.  A. 
555,  112  Fed.  858  holding  railroad  liable  for  expulsion  of  passenger  whose 
ticket  was  wrongfully  taken  up  by  another  conductor  before  reaching  stop-over; 
Indianapolis  Street  R.  Co.  v.  Wilson,  161  Ind.  158,  100  Am.  St.  Rep.  261,  66 
N.  E.  950,  and  O'Rourke  v.  Citizens'  Street  R.  Co.  103  Tenn.  132,  46  L.  R.  A.  616, 
76  Am.  St.  Rep.  639,  52  S.  W.  872,  holding  railway  liable  for  ejection  of  pas- 
senger presenting  wrongly  punched  transfer  slip;  Pittsburgh,  C.  C.  &  St.  L.  R. 
Co.  V.  Reynolds,  56  Ohio  St.  384,  60  Am.  St.  Rep.  706,  45  N.  E.  712,  holding  rail- 
road liable  in  tort  for  expulsion  of  passenger  told  by  station  agent  to  take  train 
not  stopping  at  destination;  Pennsylvania  Co.  v.  Lenhart,  56  C.  C.  A.  469,  120 
Fed.  63,  holding  railroad  company  liable  for  ejecting  passenger  tendering  mileage 
ticket  under  such  circumstances  that  conductor  was  bound  to  receive  it. 

Cited  in  footnotes  to  Atkinson  v.  Southern  R.  Co.  55  L.  R.  A.  223,  which  holds 
carrier  liable  for  ejection  of  passenger  because  train  does  not  stop  at  his  station 
as  ticket  seller  had  incorrectly  told  him;  Southern  R.  Co.  v.  Wood,  55  L.  R.  A. 
536,  which  holds  carrier  liable  for  ejection  of  passenger  whose  round-trip  ticket 
is  unstamped  from  inability  to  find  agent;  Illinois  C.  R.  Co.  v.  Harper,  64  L.  R. 
A.  283,  which  denies  right  to  eject  passenger  presenting  ticket  not  specifying 
route  to  place  of  destination,  because  of  regulations  requiring  her  to  take  an- 
other route. 

Requirement  tbat  return  coupon  be  stamped* 

Cited  in  footnote  to  Watson  v.  Louisville  &  N.  R.  Co.  49  L.  R.  A.  454,  which 
holds  condition  requiring  return  coupon  of  round-trip  ticket  to  be  stamped,  rea- 
sonable. 

30  L.  R.  A.  734,  COM.  v.  MURPHY,  165  Mass.  66,  52  Am.  St.  Rep.  496,  42  N.  E. 

504. 
SuAclencT  of  Indictment  for  rape. 

Cited  in  Com.  v.  Hackett,  170  Mass.   196,  48  N.  E.  1087,  holding  indictment 
charging  defendant  with  carnally  knowing  and  abusing  female  under  sixteen  good. 
L.  R.  A.  Au.— Vol.  IV.— 6. 
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Cruel  and  anaaval  panlsliinents* 

Cited  in  note  (35  L.  R.  A.  562,  565,  576,  579)  on  cruel  and  unusual  punishmenU. 

Knoirledffe  mm  element  of  crime. 

Cited  in  State  v.  Kelly,  54  Ohio  St.  179,  43  N.  E.  163,  holding  ignorance  of 
adulteration  no  defense  in  prosecution  for  violating  law  against  sale  of  adul- 
terated food;  Com.  v.  Smith,  166  Mass.  376,  44  N.  E.  503,  holding  that  com- 
plaint for  being  in  gambling  place  need  not  allege  defendant's  knowledge  thereof: 
State  ea  rel.  Milwaukee  v.  Newman,  96  Wis.  270,  71  N.  W.  438,  sustaining  ordi- 
nance authorizing  arrest  of  persons  found  in  gambling  house. 

30  L.  R.  A.  736,  Ex  parte  HAWKINS,  61  Ark.  321,  54  Am.  St  Rep.  209,  33  S.  W. 
106. 

30  L.  R.  A.  737,  HOULTON  v.  DUNN,  60  Minn.  26,  51  Am.  St.  Rep.  493,  61  N.  W. 

698. 
Contracts    to    procure    legislation. 

Cited  in  Owens  v.  Wilkinson,  20  App.  D.  C.  71,  denying  validity  of  attorney's 
agreement  to  procure  legislation  favorable  to  claim  involving  personal  solicitation. 

Cited  in  footnotes  to  Richardson  v.  Scotts  Bluff  County,  48  L.  R.  A.  294, 
which  holds  void  contract  to  secure  passage  of  bill  by  legislature;  Crichfield  ▼. 
Bermudez  Asphalt  Paving  Co.  42  L.  R.  A.  347,  which  holds  void,  employment  to 
promote  business  of  paving  company  including  procuring  of  passage  of  ordinance 
for  paving  streets  and  alleys,  with  commissions  contingent  on  success;  William 
Deering  &  Co.  v.  Cunningham,  54  L.  R.  A.  410,  which  holds  void,  contract  to 
withdraw  opposition  to  granting  of  pardon;  Veazey  v.  Allen,  62  L.  R.  A-  362, 
which  holds  contract  to  share  profits  of  "short"  sale  of  stock  of  corporation  with 
one  about  to  bring  its  affairs  before  the  legislature  for  investigation,  void. 

Distinguished  in  Houlton  v.  Nichol,  93  Wis.  402,  33  L.  R.  A.  170,  footnote  p.  166, 
57  Am.  St.  Rep.  928,  67  N.  W.  715,  sustaining  contract  to  aid  in  acquiring  title 
to  public  lands  by  services  to  be  rendered. 

30  L.  R.  A.  743,  DAVIS  v.  COM.  164  Mass.  241,  41  N.  E.  292. 
Contracts  to  procure  leartalatioa. 

Cited  in  note  (30  L.  R.  A.  739)  on  validity  of  contract  for  services  to  procure 
legislation. 
Bmploy^ment  of  connael  for  state. 

Cited  in  Opinion  of  the  Justices,  72  N.  H.  604,  54  Atl.  950,  sustaining  appoint- 
ment by  legislature  of  attorney  to  prosecute  claims  of  state  for  agreed  com- 
pensation. 

Cited  in  note  (55  L.  R.  A.  496)  on  governor's  power  to  employ  counsel  for  state. 

Compensation   for  coUectlnir   clalnt   against   srovernment. 

Cited  in  note  (42  L.  R.  A.  51,  52,  53)  on  what  claims  constitute  valid  demand 
against  a  state. 

Distinguished  in  Ball  v.  Halsell,  161  U.  S.  83,  40  L.  ed.  625,  16  Sup.  Ct.  Rep. 
554,  denying  attorney's  right  to  enforce  agreement  to  pay  half  of  claim  recovered 
from  government;  Lynch  v.  Pollard,  26  Tex.  CJiv.  App.  106,  62  S.  W.  945,  holding 
void,  agreement  allowing  attorney  larger  per  cent  for  collection  of  Indian  depreda- 
tion claims  than  is  expressly  allowed  by  statute. 
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30  L.  R.  A.  747,  SMITH  v.  CORNELIUS,  41  W.  Va.  69,  23  S.  E.  599. 
Acts  of  dtrectom  binding  corporation. 

Cited  in  Limer  v.  Traders  Co.  44  W.  Va.  181,  28  S.  E.  730,  holding  director»a 
individual  assent  to  contract  cannot  bind  corporation. 

Ultra  Tires  acts  of  corporation. 

Cited  in  Clarksburg  Electric  Light  Co.  v.  Clarksburg,  47  W.  Va.  749,  50  L.  R.  A. 
152,  36  S.  E.  994,  holding  municipality  not  bound  by  ultra  vires  grant  of  exclusive 
street  railroad  franchise. 

30  L.  R.  A.  754,  WIGGINS  v.  WILLIAMS,  36  Fla.  637,  18  So.  859. 
Riff  lit   to   Sury  trial. 

Cited  in  Hughes  v.  Hannah,  39  Fla.  371,  22  So.  613,  sustaining  right  to  trial 
by  jury  in  action  by  heirs  against  persons  in  possession  under  tax  title. 

Injunction   against   trespass. 

Cited  in  Bro\vTi  v.  Solarj^  37  Fla.  110,  19  So.  161,  enjoining  mining  of  phos- 
phate rock;  Moore  v.  Halliday,  43  Or.  247,  99  Am.  St.  Rep.  724,  72  Pac.  801, 
denying  injunction  against  trespass  which  does  not  result  in  irreparable  injury. 

30  L.  R.  A.  761,  STATE  ex  rel.  RUSHWORTH  v.  INFERIOR  COURT  OF  COM- 
MON PLEAS  JUDGES,  58  N.  J.  L.  97,  32  Atl.  743. 
Administration  of  Federal  laws  In  state  courts. 

Cited  in  note  (48  L.  R.  A.  36)  on  administration  of  Federal  laws  in  state 
courts. 

30  L.  R.  A.  765,  ORIENTAL  HOTEL  CO.  v.  GRIFFITHS,  88  Tex.  574,  53  Am.  St. 

Rep.  790,  33  S.  W.  652. 
Meclianlc's  liens. 

Cited  in  Cain  v.  Texas  Bldg.  &  L.  Asso.  21  Tex.  Civ.  App.  67,  51  S.  W.  879, 
holding  that  original  mechanic's  lien  attaches  to  building  erected  after  destruction 
of  first*  Texas  Builders'  Supply  Co.  v.  National  Loan  &  Invest.  Co.  22  Tex.  Civ. 
App.  352,  64  S.  W.  1059,  holding  claims  of  unpaid  subcontractors,  prior  lien  on 
fund  assigned  to  contractor  in  payment;  Kaliler  v.  Carruthers,  18  Tex.  Civ.  App. 
225,  45  S.  W.  160,  sustaining  decree  for  sale  of  whole  property,  prorating  proceeds 
among  lien  holders  on  lot  and  building. 
SaperlorltT  of  mecbanlc's  lien  to  mortsaire. 

Cited  in  Farmers'  &  M.  Nat.  Bank  v.  Taylor,  91  Tex.  80,  40  S.  W.  876,  holding 
material  man's  lien  superior  to  mortgage  given  while  work  in  progress. 

Cited  in  footnotes  to  Vilas  v.  McDonough  Mfg.  Co.  30  L.  R.  A.  778,  which 
holds  lien  for  machinery  in  mill  superior  to  prior  mortgages  on  premises;  Fiuher 
v.  Wineman,  52  L.  R.  A.  192,  which  holds  void  judgment  giving  preference  to 
labor  debt  over  pre-existing  lien  without  making  lienor  party. 

Payment  In  stock  or  bonds. 

Cited  in  footnote  to  Johnson  v.  Dooley,  40  L.  R.  A.  74,  which  holds  note  payable 
in  bonds  not  payable  in  money,  on  failure  to  tender  bonds  when  due. 
'^Inception"   of   meclianlc's   Hens. 

Cited  in  West  Virginia  Bldg.  Co.  v.  Saucer,  45  W.  Va.  485,  72  Am.  St.  Rep.  822, 

31  S.  E.  965,  sustaining  builder's  right  to  file  lien  before  completion  of  work. 
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Distinguished  in  Sullivan  v.  Texas  Briquette  &  Coal  Co.  94  Tox.  545,  63  S  W. 
307,  holding  that  recital  in  mortgage  that  loan  is  for  purpose  of  completing  plant, 
does  not  constitute  inception  of  material  men's  liens. 

Effect  of  chanire  In  lanaraave  of  re-enacted  statnte. 

Cited  in  Halbert  v.  San  Saba  Springs  Land  &  Live  Stock  Asso.  89  Tex.  232, 
40  L.  R.  A.  108,  34  S.  W.  639,  holding  that  change  of  language  of  statute  pre- 
scribing when  laws  take  effect  raises  presumption  of  intention  to  change  nilc;. 

30  L.  R.  A.  778,  VILAS  v.  McDONOUGH  MFG.  CO.  91  Wis.  607,  61  Am.  St.  Rep. 

925,  65  N.  W.  488. 
Mecliantc'a  llena. 

Cited  in  Fitzgerald  v.  Walsh  107  Wis.  97,  81  Am.  St.  Rep.  824,  82  S.  W.  717. 
holding  that  commencement  of  building  subsequently  abandoned  gives  architect 
right  to  lien. 

Distinguished  in  Rogers-Ruger  Oo.  v.  Murray,  115  Wis.  271,  59  L.  R.  A.  741, 
95  Am.  St.  Rep.  901,  91  N.  W.  657,  holding  statute  making  purchaser  of  property 
on  which  log  lien  is  claimed  liable  for  full  amount,  imconstitutional. 

Superiority  of  mechanlc'a   llena  OTcr  mortgngem* 

Followed  in  J.  B.  Alfree  Mfg..  Co.  v.  Henry,  96  Wis.  333,  71  N.  W.  370,  holding 
that  lien  for  machinery  in  mill  takes  precedence  over  mortgage  executed  after 
commencing  construction  of  mill  and  making  contract. 

Cited  in  Kay  v.  Towsley,  113  Mich.  283,  71  N.  W.  490,  giving  mechanic's  lien 
priority  over  mortgage  given  after  commencement  of  building  but  before  labor  per- 
formed. 

Cited  in  footnote  to  Fisher  v.  Wineman,  52  L.  R.  A.  192,  which  holds  void, 
judgment  giving  preference  to  labor  debt  over  pre-existing  lien  without  making 
lienor  party. 

30  L.  R.  A.  783,  FAUST  v.  AMERICAN  F.  INS.  CO.  91  Wis.  158,  51  Am.  St  Rep. 

876,  64  N.  W.  883. 
Keeping  prohibited  articles  on   inanred  premises. 

Cited  in  Davis  v.  Pioneer  Furniture  Co.  102  Wis.  397,  78  N.  W.  596,  holding 
policy  not  avoided  by  keeping  reasonable  quantity  of  benzine  in  furniture  factory; 
Smith  V.  German  Ins.  Co.  107  Mich.  282,  30  L.  R.  A.  373,  65  N.  W.  236,  holding 
that  keeping  can  of  gasoline  on  premises,  for  burning  off  paint,  does  not  avoid 
policy;  American  Cent.  Ins.  Co.  v.  Green,  16  Tex.  Civ.  App.  538,  41  S.  W.  74,  hold- 
ing that  use  of  gasoline  cooking  stove,  customary  in  vidnity,  does  not  avoid  policy; 
Phoenix  Ins.  Co.  v.  Flemming,  05  Ark.  58,  39  L.  R.  A.  791,  67  Am.  St.  Rep.  900. 
44  S.  W.  464,  holding  that  keeping  benzine,  bottled  in  small  quantities,  does  not 
avoid  policy  on  stock  of  drugs  and  chemicals;  Mascott  v.  First  Nat.  F.  Ins.  Co. 
69  Vt.  r«i2,  37  Atl.  255,  holding  insurance  on  paint-shop  not  avoided  by  use  of 
benzine;  Phenix  Ins.  Co.  v.  Walters,  24  Ind.  App.  02,  79  Am.  St.  Rep.  257,  56 
N.  E.  257,  holding  insurance  on  retail  hardware  stock  not  avoided  by  keeping 
dynamite. 

Cited  in  footnotes  to  Yoch  v.  Home  Mut.  Ins.  Co.  34  L.  R.  A.  857,  which  hold« 
policy  not  avoided  by  gasoline  kept  as  part  of  usual  stock  in  country  store;  Maril 
V.  Connecticut  F.  Ins.  Co.  30  L  R.  A.  835,  which  holds  policj  not  avoided  by  use 
of  inflammable  substances  necessary  and  customarily  incident  to  business :  Spring- 
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field  F.  &  M.  Ins.  Co.  v.  Wade,  58  L.  R.  A.  714,  which  holds  policy  not  avoided 
by  bringing  gallon  of  gasoline  on  premises  for  temporary  use  though  causing  their 
destruction;  Heron  v.  Phoenix  Mut.  F.  Ins.  Co.  36  L.  R.  A.  617,  which  holds  policy 
avoided  by  taking  fireworks  into  residence  for  use  in  celebrating  on  following 
evening. 

Distinguished  in  Mitchell  v.  Potomac  Ins.  Co.  16  App.  D.  C.  263,  holding  that 
gasoline  cannot  be  regarded  as  part  of  insured  stock  of  stove  store  where  special 
permit  to  keep  obtained. 

"Wmlver  of  proof  of  loaa. 

Cited  in  footnote  to  Hoffman  v.  Michigan  Home  &  Hospital  Asso.  54  L.  H.  A. 
746,  which  holds  failure  to  comply  with-  requirements  as  to  proofs  of  loss  not  fatal 
when  liability  was  denied  for  other  reason. 

Distinguished  in  Matthews  v.  Capital  F.  Ins.  Co.  115  Wis.  275,  91  N.  W.  675, 
holding  that  denial  by  agent  of  company's  liability  for  loss  estops  company  from 
insisting  upon  failure  to  furnish  proofs  of  loss,  as  a  defense. 

30  L.  R.  A.  786,  MERRIMAN  v.  WALTON,  105  Cal.  403,  45  Am.  St.  Rep.  60, 

38  Pac.  1108. 
Injanctloaa  aarAlnst   Jadirinents. 

Cited  in  footnotes  to  Dowell  v.  Goodwin,  51  L.  R.  A.  873,  which  authorizes 
injunction  against  action  at  law  on  judgment  obtained  by  sheriff's  false  return  of 
service;  Travelers*  Protective  Asso.  v.  Gilbert,  55  L.  R.  A.  538,  which  denies  right 
to  resort  to  equity  to  vacate  judgment  for  fraud  when  remedy  at  law  adequate; 
National  Surety  Co.  v.  State  Bank,  61  L.  R.  A.  394,  which  sustains  injunction 
in  Federal  court  against  using  unconscionable  judgment  of  state  court  to  extort 
from  defendant  money  not  justly  due;  Peterson  v.  Atlantic  City  R,  Co.  34  L.  R.  A. 
593,  which  denies  validity  of  judgment  taken  while  counsel  absent  in  other  court. 

Cited  in  notes  (31  L.  R.  A.  34)  on  negligence  as  cause  for,  and  as  bar  to, 
injunctions  against  judgments;  (31  L.  R.  A.  205)  on  injunctions  against  judg- 
ments for  want  of  jurisdiction,  or  which  are  void;  (32  L.  R.  A,  328)  on  general 
equitable  jurisdiction  in  regard  to  injunctions  against  judgments. 

Necemiarj-  parties. 

Cited  in  McGill  v.  Sutton,  67  Kan.  236,  72  Pac.  853,  holding  other  codefendants 
not  necessary  parties  in  action  by  one  to  enjoin  execution  upon  land  owned  hj 
him  not  subject  thereto. 

30  L.  R.  A.  803,  FITZGERALD  v.  CLARK,  17  Mont.  100,  52  Am.  St.  Rep.  665, 
42  Pac.  273. 
Affirmed  in  171  U.  S.  92,  43  L.  ed.  87,  18  Sup.  Ct.  Rep.  941. 

RlflTlit  to  follow  dip  of  vein. 

Cited  in  Tyler  Min.  Co.  v.  Last  Chance  Min.  Co.  71  Fed.  850;  Del  Monte  Min. 
Co.  V.  Last  Chance  Min.  Co.  171  U.  S.  91,  43  L.  ed.  86,  18  Sup.  Ct.  Rep.  895,  sus- 
taining right  of  locator  to  follow  extralaterally  vein  whose  apex  crosses  end  and 
side  line  of  claim;  Carson  City  Gold  &  Silver  Min.  Co.  v.  North  Star  Min.  Co. 
73  Fed.  602,  holding  right  to  follow  dip  of  vein  terminating  in  claim  confined 
between  vertical  end  plane  and  parallel  plane  at  termination;  Parrot  Silver  & 
Copper  Co.  v.  Heinze,  25  Mont.  144,  53  L.  R.  A.  497,  87  Am-  St.  Rep.  386.  64  Pac. 
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326,  denying  right  to  follow  dip  of  vein  beyond  vertical  planes  passing  downward 
through  and  parallel  with  side  lines  when  apex  of  vein  enters  and  leaves  by  cross- 
ing side  lines;  Ajax  Gold  Min.  Co.  v.  Hilkey,  31  Colo.  139,  62  L.  R.  A.  558,  72 
Pac.  447,  sustaining  right  to  follow  dip  of  secondary  vein  outside  side  lines  al- 
though its  apex  is  beyond  line  drawn  parallel  with  end  line  at  point  in  side  line 
where  discovery  vein  leaves  claim;  State  ex  rel.  Anaconda  Copper  Min.  Co.  v.  Dis- 
trict Court,  25  Mont.  514,  65  Pac.  1020,  denying  right  to  follow  dip  of  vein  beyond 
vertical  plane  of  end  line  extended  downward  and  in  same  direction;  Butte  &  B. 
Min.  C6.  V.  Societe  Anonyme,  23  Mont.  193,  75  Am.  St.  Rep.  505,  58  Pac  111, 
raising,  without  deciding,  question  whether  rights  of  purchaser  of  portion  of 
claim  are  determined  by  vertical  plane  of  end  line  or  plane  at  vein's  departure. 

Cited  in  note  ( 53  L.  R.  A.  496 )  on  right  to  follow  vein  or  lode  on  its  dip  beyond 
surface  lines  of  location. 

Distinguished  in  St.  Louis  Min.  &  Mill.  Co.  v.  Montana  Min.  Co.  56  L.  R.  A. 
728,  44  C.  C.  A.  123,  104  Fed.  668,  holding  prior  locator  entitled  to  follow  dip 
of  secondary  vein  crossing  side  line  at  angle  apexing  partly  on  each  claim. 

Locating  mlnlnir  claim. 

Cited  in  footnote  to  McShane  v.  Kenkle,  33  L.  R.  A.  851,  which  holds  expecta- 
tion of  finding  paying  mineral  unnecessary  to  valid  location  of  mining  daim. 

30  L.  R.  A.  814,  PROSSER  v.  MONTANA  C.  R.  CO.  17  Mont.  372,  43  Pac.  81. 

Contributory  nesllffence  aa  q[aestlon  for  Jury. 

Cited  in  Thompson  v.  Montana  C.  R.  Co.  17  Mont.  432,  43  Pac.  496,  upholding 
jury's  finding  of  contributory  negligence  of  switchman  using  road-engine  with- 
out flat  car  in  front;  Wastl  v.  Montana  Union  R.  Co.  24  Mont.  171,  61  Pac  9, 
holding  contributory  negligence  of  roundhouse  helper  injured  by  hostler  moving 
engine,  question  for  jury. 

Cited  in  footnote  to  Neeley  v.  Southwestern  Cotton  Seed  Oil  Co.  64  L.  R.  A.  146, 
which  holds  contributory  negligence  of  employee  in  using  defective  ladder  to 
adjust  belt  after  complaining  to  manager  and  being  told  that  it  was  all  rights 
question  for  jury. 

Objections  to  bypotbctlcal  qncatlona. 

Cited  in  Roark  v.  Greeno,  61  Kan.  308,  59  Pac.  655,  holding  objection  that 
hypothetical  question  assumes  facts  not  proved  must  state  objectionable  par- 
ticulars. 

Bnrdcn  of  proof  mm  to  contrlbntory  ncsllffcnce. 

Cited  in  Snook  v.  Anaconda,  26  Mont.  138,  66  Pac.  756,  holding  contributory 
negligence  matter  of  defense  when  complaint  alleges  that  injury  occurred  without 
fault  or  negligence  on  plaintiff's  part. 

30  L.  R.  A.  820,  WHOLEY  v.  CALDWELL,  108  Cal.  95,  49  Am  St.  Rep.  64,  41 

Pac.  31. 
Riparian  rl^bts. 

Cited  in  note  (41  L.  R.  A.  744)  on  correlative  rights  of  upper  and  lower  pro- 
prietors as  to  use  and  flow  of  watex  in  stream. 
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30  L.  R.  A.  823,  SOUTHERN  R.  CO.  v.  BOUKNIGHT,  17  C.  C.  A.  181,  26  U.  S. 
App.  415,  70  Fed.  442. 
Followed  without  special  discussion  in  Central  Trust  Co.  v.  Madden,  17  C.  C..A. 
238,  25  U.  S.  App.  430,  70  Fed.  453. 

Postponement  of  railroad  mort^affes  to  other  clalma. 

Cited  in  King  v.  Thompson,  49  C.  C.  A.  64,  110  Fed.  324,  holding  mortgages  on 
railroad  of  foreign  corporation  postponed  by  state  statute  to  judgments  for  per- 
sonal injuries. 

Cited  in  footnote  to  Illinois  Trust  &  Sav.  Bank  v.  Doud,  52  L.  R.  A.  481,  which 
holds  claim  for  money  loaned  to  pay  interest  on  mortgage  debt  inferior  to  lien 
of  prior  mortgage. 

Distinguished  in  Hampton  v.  Norfolk  &  W.  R.  Co.  62  C.  C.  A.  392,  127  Fed. 
666,  denying  right  to  priority  of  payment,  out  of  earnings  of  road,  of  judg- 
ment for  tort  against  lessee  over  prior  mortgage,  executed  before  lease,  to 
foreclose  which,  road  was  placed  in  receiver's  hands. 

Corporate  liability  for  predeceaaor'a  debts. 

Cited  in  footnotes  to  Morgan  v.  Randolph-Clowes  Co.  51  L.  R.  A.  653,  which 
denies  right  of  firm  creditor  to  sue  corporation  assuming  firm  debts;  Lamkin  v. 
Baldwin  &  L.  Mfg.  Co.  44  L.  R.  A.  786,  which  holds  taxes  against  partnership 
not  payable  from  assets  from  corporation  subsequently  formed,  till  corporate 
debts  are  paid;  Capital  Traction  Co.  v.  Off  cut,  53  L.  R.  A.  390,  which  denies 
liability  of  street  railway  company  for  debts  of  other  company  whose  property 
and  franchises  it  bought. 

Lilabllltj-   of   leaaor   of   railroad. 

Cited  in  footnote  to  Lee  v.  Southern  P.  R.  Co.  38  L.  R.  A.  71,  which  holds  les- 
sor of  railroad  liable  to  employee  of  lessee  for  injury  due  to  defects  of  rails  and 
track. 

Cited  in  note  (4  L.  R.  A.  738)  on  liability  of  lessor  of  railroad  for  injuries 
caused  by  negligence  of  another  company  using  road  under  lease,  license,  or 
other  contract, 

30  L.  R.  A.  829,  UNION  MORTG.  BKG.  &  T.  CO.  v.  PETERS,  72  Miss.  1058, 

18  So.  497. 
Snbroaratloa    of    third    party    paying    debt* 

Cited  in  Merchants  &  M.  Bank  v.  Tillman,  106  Ga.  58,  31  S.  E.  794,  and  Home 
Sav.  Bank  v.  Bierstadt,  168  111.  625,  61  Am.  St.  Rep.  146,  48  N.  E.  161,  Aflirm- 
ing  68  111.  App.  661,  sustaining  right  of  lender  of  money,  with  promise  of  first 
lien,  to  be  subrogated  to  mortgage  paid  by  loan;  Bank  of  Ipswich  v.  Brock,  13 
S.  D.  417,  83  N.  W.  436,  holding  lender  entitled  to  be  subrogated  to  first  mort- 
gage paid  where  borrower  fails  to  get  agreed  '•elease  of  second;  Warford  v.  Han- 
kins,  160  Ind.  494,  50  N.  E.  468,  sustaining  subrogation  to  vendor's  lien  of  one 
paying  note  thereby  secured,  under  agreement  with  maker  to  hold  note 
and  lien  as  security;  Cumberland  Bldg.  &  L.  Asso.  v.  Sparks,  49 
C.  C.  A.  514,  111  Fed.  652,  holding  that  lender  of  money  to  pay  encumbrance 
whose  security  proves  defective,  may  be  subrogated  thereto  as  against  pur- 
chaser w^ith  knowledge;  Dorrah  v.  Hill,  73  ^liss.  793,  32  L.  R.  A.  632,  footnote 
p.  631,  19  So.  961,  sustaining  right  of  one  loaning  money  on  invalid  deed  of 
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trust  to  be  subrogated  to  prior  valid  deed  paid  off  with  money  loaned;  Irvine  t. 
Kearney  County,  75  Fed.  767,  sustaining  right  of  purchaser  of  invalid  county 
bonds  to  be  subrogated  to  warrants  paid  with  proceeds. 

Cited  in  footnote  to  United  States  use  of  Fidelitv  Nat.  Bank  v.  Bundle,  52  L. 
R.  A.  605,  which  holds  money  furnished  to  pay  labor  claims  not  within  bond  for 
paying  persons  supplying  principal  with  labor  or  materials  for  prosecuting 
work. 

Iiriiat  defeat*  rlffht  to  sabroffatlon. 

Cited  in  Wilkins  v.  Gibson,  113  Ga.  50,  84  Am.  St.  Rep.  204.  38  S.  E.  374, 
holding  delay  of  lender  to  ai^sert  right  of  subrogation  to  mortgage  paid,  preju- 
dicing intervening  lienors,  defeats  such  right. 

IVlien  anbroffatlon  barred  by  limltatlona. 

Cited  in  Zinkeison  v.  Lewis,  63  Kan.  594,  66  Pac.  644,  holding  subrogati(m 
to  liens  discharged  not  barred  where  belief  in  validity  of  lender's  security  induced 
by  mortgagors'  fraud. 

Eatoppel  to  plead  statute  of  llmltatlona. 

Cited  in  Klass  v.  Detroit,  129  Mich.  40,  95  Am.  St.  Rep.  407,  88  N.  W.  204, 
holding  city  not  estopped  to  plead  statute  of  limitations  to  action  for  injuries 
in  absence  of  acts  on  its  part  intended  to  cause  plaintiff  to  expect  settlement. 

Cited  in  note   (63  L.  R.  A.  202)   on  estoppel  to  plead  defense  of  limitations. 

30  L.  R,  A.  835,  MARIL  v.  CONNECTICUT  F.  INS.  CO.  95  Ga.  604,  51  Am.  St 

Rep.  102,  23  S.  E.  463. 
Keeping   prohibited  article*   on   Insured   premises. 

Cited  in  American  Cent.  Ins.  Co.  v.  Green,  16  Tex.  Civ.  App.  538,  41  S.  W.  74, 
holding  use  of  gasoline  does  not  avoid  policy  where  gasoline  stove  was  amon^r  ar- 
ticles insured;  Phenix  Ins.  Co.  v.  Walters,  24  Ind.  App.  92,  79  Am.  St.  Rep. 
257,  56  N.  E.  257,  holding  insurance  on  retail  hardware  stock  not  avoided  by  keep- 
ing dynamite;  Mascott  v.  First  Nat.  F.  Ins.  Co.  69  Vt.  123,  37  Atl.  255,  holding 
insurance  on  paint  shop  not  avoided   by  use  of  benzine. 

Cited  in  footnotes  to  Yoch-  v.  Home  Mut.  Ins.  Co.  34  L.  R.  A.  857,  which 
holds  policy  not  avoided  by  gasoline  kept  as  part  of  usual  fftock  in  country 
store;  Springfield  F.  &  M.  Ins.  Co.  v.  Wade,  58  L.  R.  A.  714»  w^hich  holds  policy 
not  avoided  by  bringing  gallon  of  gasoline  on  premises  for  temporary  use  though 
causing  their  destruction;  Faust  v.  American  F.  Ins.  Co.  30  L.  R.  A.  783,  which 
holds  policy  not  forfeited  by  keeping  small  quantity  of  benzine  for  use  in  furni- 
ture repair  shop;  Heron  v.  Phoenix  Mut.  F.  Ins.  Co.  36  L.  R.  A.  517,  which  holds 
policy  avoided  by  taking  fireworks  into  residence  for  use  in  celebrating  on  fol- 
lowing evening. 

Distinguished  in  Mitchell  v.  Potomac  Ins.  Co.  16  App.  D.  C.  263,  holding  that 
gasoline-  cannot  be  regarded  as  part  of  insured  stock  where  special  permission 
to  keep  obtained. 

Parol  evidence  as  to  subject  of  Insurance. 

Cited  in  Yoch  v.  Home  Mut.  Ins.  Co.  Ill  Cal.  508,  34  L.  R.  A.  859,  44  Pac 
189,  holding  parol  evidence  admissible  to  show  gasoline  included  in  insurance  on 
"stock  usually  kept  in  country  stores." 
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30  L.  R.  A.  838,  SUPREME  LODGE,  K.  OF  P.  v.  LA  MALTA,  95  TeniL  157, 

31  S.  W.  493. 
By-la-wM  of  benefit  nnMoclatlon  a«  part  of  contract. 

Cited  in  MoLendon  v.  Woodmen  of  the  World,  106  Tenn.  707,  52  L.  R.  A. 
447,  64  S.  W.  36,  holding  application,  constitution,  and  by-laws  incorporated 
into  benefit  certificate  by  reference  therein. 

Cited  in  footnote  to  Peterson  v.  Gibson,  54  L.  R.  A.  836,  which  holds  provision 
in  benefit  certificate  for  compliance  with  constitution  and  by-laws,  refers  to 
existing  ones  only. 

Ponver  to  cbangre  by-la^rr«  affecting  members'  Insurance* 

Cited  in  Domes  v.  Supreme  Lodge  K.  of  P.  75  Miss.  481,  23  So.  191,  holding 
naember  agreeing  to  be  subject  to  by-laws  thereafter  enacted  bound  by  adoption 
of  anti-suicide  by-law  by  supreme  lodge;  Supreme  Tent,  K.  of  M.  v.  Hammers,. 
81  111.  App.  568,  holding  member  agreeing  to  be  subject  to  future  general  leg- 
islation bound  by  subsequent  anti-suicide  by-law;  Hughes  v.  Wisconsin  Odd 
Fellows'  Mut.  L.  Ins.  Co.  98  Wis.  298,  73  N.  W.  1015,  holding  member  of  mutual 
life  insurance  company  agreeing  to  conform  to  by-laws  thereafter  adopted  bound 
by  anti-suicide  by-law;  Chambers  v.  Supreme  Tent,  K.  of  M.  200  Pa.  245,  86 
Am.  St.  Rep.  716,  49  Atl.  784,  holding  change  of  by-law  of  benefit  society  enlarg- 
ing anti-suicide  clause  binding  on  member  and  beneficiary. 

Cited  in  footnotes  to  Bragaw  v.  Supreme  Lodge  K.  &  L.  of  H.  54  L.  R.  A. 
602,  which  denies  power  of  benefit  society  to  change  at  will  contract 
of  insurance  made  with  each  member;  Thibert  v.  Supreme  Lodge,  K.  of  H.  47 
L.  R.  A.  136,  which  holds  member  of  beneficial  insurance  association  protected 
against  unreasonable  amendments  of  by-laws;  Strauss  v.  Mutual  Reserve  Fund 
Life  Asso.  54  L.  R.  A.  605,  which  holds  unauthorized,  changes  in  constitution 
and  by-laws  destroying  value  of  contract  with  insured;  Parish  v.  New  York 
Produce  Exchange,  56  L.  R.  A.  149,  which  denies  power  to  bind  dissenting  mem- 
bers by  amending  by-laws  so  as  to  distribute  among  living  members,  fund  ac- 
cumulated for  persons  dependent  on  members  at  time  of  death;  Shipman  v.  Pro- 
tected Home  Circle,  63  L.  R.  A.  347,  which  holds  adoption  of  by-law  relieving 
benefit  society  from  liability  in  case  of  suicide  applicable  to  existing  members 
who  agreed  to  be  bound  by  all  rules  enacted.  , 

Distinguished  and  limited  in  Gaut  v.  American  Legion  of  Honor,  107  Tenn. 
616,  55  L.  R.  A.  469,  footnote  p.  465,  64  S.  W.  1070,  denying  power  of  benefit 
society  to  reduce  amount  of  certificate  after  payment  of  assessments  for  years. 

Disapproved  in  Morton  v.  Supreme  Council,  R.  L.  100  Mo.  App.  97,  73  S.  W. 
259,  holding  that  provision  requiring  compliance  with  subsequent  by-laws,  means 
only  such  as  relate  to  duties  as  member,  but  not  such  as  impair  the  contract 
of  insurance. 
Po^ver  to  enact  by-la'ws. 

Followed  in  Toomey  v.  Supreme  Lodge,  K.  of  P.  74  Mo.  App.  517,  and  Su- 
preme Lodge,  K.  of  P.  V.  Kutscher,  179  111.  343,  70  Am.  St.  Rep.  115,  53  N.  E. 
620,  Reversing  on  another  point  72  111.  App.  475,  holding  that  supreme  lodge  of 
benefit  society  cannot  delegate  power  to  legislate  to  board  of  control. 

Cited  in  Supreme  Lodge,  K.  of  P.  v.  Stein,  75  Miss.  117,  37  L.  R.  A.  777,  foot- 
note p.  775,  G5  Am.  St.  Rep.  589,  21  So.  559,  holding  anti-suicide  clause  adopted 
by  board  of  control  and  inserted  in  application  not  binding  unless  adopted  by 
supreme  lodge;  Supreme  Lodge,  K.  of  P.  v.  McLennan,  69  111.  App.  604,  raisings 
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without   deciding,   question   whether   board   of   control   could   enact   anti-suicid* 
by-law. 

30  L.  R.  A.  842,  W.  B.  GOODE  &  CO.  v.  GEORGIA  HOME  INS.  CO.  92  Va.  392 

53  Am,   St.  Rep.  817,  23   S.  E.   744. 
Ponver  of  Innorance  f|sent'«  employee  to  bind  company. 

Followed. in  Virginia  F.  &  M.  Ins.  Co.  v.  Goode,  95  Va.  770,  30  S.  E.  366. 
holding  acts  of  solicitor  for  insurance  agent  binding  on  company  to  same  ex- 
tent as  agent's  acts. 

Cited  in  footnotes  to  Bradford  v.  Hanover  F.  Ins.  Co.  49  L.  R.  A.  530,  which 
denies  insurance  agent's  liability  for  loss  on  forbidden  policy  of  which  clerk 
forged  his  name;  Franklin  F.  Ins.  Co.  v.  Bradford,  55  L.  R.  A.  408,  which 
holds  company  liable  on  policy  delivered  Avithout  knowledge  of  duty  authorize«i 
agent,  by  his  subagent;  Cole  v.  Union  Cent.  L.  Ins.  Co.  47  L.  R.  A.  201,  which 
liolds  credit  for  part  of  first  premium  extended  by  general  agent  binding  on  com- 
pany; Insurance  Co.  of  N.  A.  v.  Thornton,  65  L.  R.  A.  547,  which  holds  ap- 
])ointment  of  subagents  within  implied  authority  of  insurance  agent  for  terri- 
tory with  radius  of  35  miles. 

Effect  of  nsent's  knovrledse  of  falsity  of  application. 

Second  appeal  in  95  Va.  752,  30  S.  E.  770,  holding  existence  of  encumbrance 
known  to  soliciting  agent  no  defense  to  action  on  policy. 

Cited  in  Virginia  F.  &  M.  Ins.  Co.  v.  Goode,  95  Va.  771,  30  S.  E.  366,  holding 
insurer  estopped  to  set  up  as  defense  facts  disclosed  to  soliciting  agent. 

Cited  in  footnotes  to  Home  Ins.  Co.  v.  Hancock,  62  L.  R.  A.  6G5,  which  holds 
statement  that  life  tenant  has  fee  simple  title  to  insured  pro{)erty  will  not  avoid 
policy  where  agent  knew  facts ;  Sternaman  v.  Metropolitan  L.  Ins.  Co.  57  L.  R.  A. 
319,  which  denies  insurer's  right  to  rely  on  warranty  by  applicant  that  answers 
are  properly  recorded,  where  medical  examiner  know  otherwise. 

30  L.  R.  A.  845,  CANTERBURY  v.  BANK  OF  SPARTA,  91  Wis.  53,  51  Am. 

St.  Rep.   870,   64  N.  W.  311. 
Rlffbt  to  stop  payment  of  cbeck. 

Cited  in  Gregg  v.  Bi-Metallic  Bank,  14  Colo.  App.  257,  59  Pac.  852,  deny- 
ing bank's  power  to  recall  draft  sent  in  payment  of  check. 

Cited  in  footnotes  to  Gage  Hotel  Co.  v.  Union  Nat.  Bank,  39  L.  R.  A.  479. 
which  denies  depositor's  right  to  prevent  application  of  future  deposits  to  pay- 
ment of  check  given;  State  Sav.  Bank  v.  Buhl,  56  L.  R.  A.  944,  which  sustains 
right  to  stop  payment  of  check  given  under  mistaken  belief  of  theft  of  property 
stored. 

Payment  by  mistake. 

Cited  in  National  Bank  of  Commerce  v.  American  Exch.'  Bank,  151  Mo.  333,  74 
Am.  St.  Rep.  527,  62  S.  W.  265,  holding  collecting  bank  surrendering  draft 
for  worthless  check  liable  to  payee  of  draft. 

30  L.  R.  A.  848,  HURON  WATERWORKS  CO.  v.  HURON,  7  S.  D.  9,  58  Am.  St 

Rep.  817,  62  N.  W.  975,  8  S.  D.  169,  65  N.  W.  816. 
Rlarbt  to  sell  or  lease  municipal  property. 
Cited  in  Ogden  City  v.  Bear  Lake  &  River  Waterworks  k  Irrig.  Co.  16  Utah, 
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454,  41  L.  R.  A.  310,  footnote  p.  305,  52  Pac.  697,  denying  city's  right  to  lease 
or  otherwise  transfer  waterworks;  Lake  County  Water  &  Light  Co.  v.  Walsh,  160 
Ind.  41,  08  Am.  St.  Rep.  264,  65  N.  E.  530,  holding  waterworks  and  electric  light 
plant  property  held  in  trust  for  public  use,  which  cannot  be  disposed  of  without 
le^slative  authority. 

Cited  in  footnote  to  Baily  v.  Philadelphia,  39  L.  R.  A.  837,  which  sustains 
right  of  city  to  lease  its  gasworks. 

Cited  in  note  (61  L.  R.  A.  34,  35,  120)  on  establishment  and  regulation  of 
municipal   water   supply. 

Riarht  of  municipality  to  purcliase  or  construct  nvatemvorloi. 

Cited  in  Water  Comrs.  v.  West  Chester  County  Waterworks  Co.  176  N.  Y. 
252,  68  N.  E.  348,  denying  right  of  city  to  contract  for  purchase  of  waterworks 
owned  "by  corporation  in  absence  of  legislative  permission. 

Cited  in  footnotes  to  Bristol  v.  Bristol  W.  Waterworks,  32  L.  R.  A.  740,  which 
holds  enforceable,  contract  by  town  to  purchase  waterworks;  Fawcett  v.  Mt. 
Airy,  63  L.  R.  A.  870,  which  sustains  municipality's  power  to  incur  expense  of 
owning  and  operating  water  and  electric  light  plants  without  submitting  propo- 
sition to  voters. 

Municipal  nvaterfvorlcs  a«  private  nndertaklnor. 

Cited  in  footnote  to  Newport  v.  Com.  45  L.  R.  A.  518,  which  holds  city  taxable 
on   waterworks   franchise. 

Public   traiits. 

Cited  in  Knoxville  v.  Knoxville  Water  Co.  107  Tenn.  675,  61  L.  R.  A.  895,  64 
S.  W.  1075,  upholding  power  of  municipality  to  fix  reasonable  charges  from  time 
to  time  to  be  charged  by  private  water  company. 

Cited  in  footnote  to  St.  Paul  v.  Chicago,  M.  &  St.  P.  R.  Co.  34  L.  R.  A.  184, 
which  denies  power  of  legislature  to  give  any  part  of  levee  as  permanent  site  for 
freight  warehouse. 

ITltra  vires   acts   of   mnnlclpallty. 

Cited  in  Watson  v.  Huron,  38  C.  C.  A.  267,  97  Fed.  452,  holding  city  not  lia- 
ble to  purchaser  of  unlawful  warrants,  proceeds  of  which  not  used  for  legiti- 
mate corporate  purpose. 

Cited  in  footnote  to  Fergus  Falls  v.  Fergus  Falls  Hotel  Co.  50  L.  R.  A.  170, 
which  holds  enforceable  by  foreclosure  ultra  vires  loan  of  city's  money  on  mort- 
gage. 

30  L.  R.  A.  860,  J.  J.  DOUGLASS  CO.  v.  MINNESOTA  TRANSFER  R.  CO.  62 

Minn.  288,  64  N.  W.  899. 
Carrier's  rlarlit  to  limit  liability. 

Cited  in  Adams  Exp.  Co.  v.  Carnahan,  29  Ind.  App.  612,  94  Am.  St.  Rep.  279, 
63  N.  E.  245,  sustaining  express  company's  right  to  limit  liability  to  agreed 
sum,  in  consideration  of  lower  rate;  Calderon  v.  Atals  S.  S.  Co.  170  U.  S.  279, 
42  L.  ed.  1035,  18  Sup.  Ct.  Rep.  588,  sustaining  carrier's  right  to  limit  liability 
to  agreed  valuation,  with  proportionate  freight  rates;  UUraan  v.  Chicago  & 
N.  W.  R.  Co.  112  Wis.  157,  56  L.  R.  A.  249,  footnote  p.  246,  88  Am.  St.  Rep. 
949,  88  N.  W.  41,  sustaining  carrier's  right  to  secure  entire  exemption  from 
liability  as  insurer  for  loss  not  due  to  negligence  or  misfeasance. 

Cited  in  footnotes  to  Mears  v.  New  York,  N.  H.  &  H.  R.  Co.  56  L.  R.  A.  884, 
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which   authorizes   carrier   to   stipulate    for   exemption   from   liability   for  7r: 
Tecumseh  Mills  v.  Louisville  &  N.  R.  Co.  49  L.  R.  A.   558,  which  holds  pr- 
hibition  against  carriers  limiting  liability  inapplicable  to  contract  by  domt>-t. 
corporation  in  other  state  for  transportation  entrely  outside  of  state;  Roe^r:.. 
V.  Weir,  57  L.  R.  A.   527,  which  holds  failure  to  comply  with  agreement  t?: 
stoppage  in  transitu  not  within  contract  limiting  liability  to  specified  amous* 
Central  R.  Co.  v.  Murphey,  53  L.  R.  A.  720,  which  holds  negligent  carrier  YixAt 
for  true  value,  notw^ithstanding  arbitrary  preadjustment  in  bill  of  lading  a- 
sented  to  by  shipper;  United  States  Exp.  Co.  v.  Koerner,  33  L.  R.  A.  600,  vhk: 
denies  right  of  express  company  to  additional   compensation   because  value  c: 
package  carried   exceeded   amount  represented;    Parker  v.   Atlantic    Coast  Ul* 
R.  Co.  63  L.  R.  A.  827,  which  holds  requirement  that  perishable  freight  m\^. 
be  carried  at  owner's  risk,  void  where  no  other  terms  oflfered  by  carrier. 

Distinguished  in  Western  U.  Teleg.  Co.  v.  Reals,  56  Neb.  418,  71  Am.  St.  P^j 
682,  76  N.  W.  003,  holding  telegraph  company  liable  for  damages  resuliis^ 
from  incorrect  message,  notwithstanding  contrary  agreement  on   blank. 

Contract   «tipiilatlon   am   to   amoant    payable   on   breacli. 

Cited  in  footnotes  to  Kilbourne  v.  Burt  &  B.  Lumber  Co.  55  L.  R.  A  275. 
which  holds  provision  for  retaining  15  cents  per  100  feet  for  logs  not  delivtr-. 
by  specified  date,  one  for  liquidated  damages;  Salem  v.  Anson,  56  L.  R.  A.  lo'. 
which  holds  stipulated  amount  to  be  paid  to  city  for  failure  to  complete  eiectri? 
light  plant  within  specified  time,  liquidated  damages;  Chicago  House- Wretkiu 
Co.  v.  United  States,  53  L.  R.  A.  122,  which  holds  stipulation  for  certain  ?ul 
as  damages  for  failure  to  remove  building  by  certain  time,  penalty,  when  actiui 
damages  easily  assessable. 
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